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THUBSDAT,  UASCH  23,  1922. 

United  States  Rbnate, 
subcomwittbe  of  the  couuittee  on  agriculture  and  fobestby, 

Waghington,  D.  C. 
The  subcommittee  met  pursuaot  to  call  at  10.30  o'clock  a.  m..  In  Boom  224, 
Senate  Oflice  BulliiiuK.  Senator  Edwin  P.  Ladd  presiding. 
Present:  Senators  Ladd  (ehairman),  Norbecb,  and  Kendrlck. 
Senator  I^dd.  I  will  ask  the  reporter  to  put  into  the  record  at  thia  point 
Senate  resolution  211. 
<Ttie  resolution  referred  to  Is  as  follows:) 

IS.  Bea.  211,  Slity-gerpalh  Congrem,  B«cond  aegrioii.] 

"  Whereas  it  is  a  current  report  in  the  newspapers  that  the  Attorney  General 
of  the  United  States  has  been  consider! hk  and  is  about  to  apply  to  tbe  Supreme 
(teart  of  the  District  of  Columbia  for  a  modification  of  the  decree  entereil  by 
that  court  on  February  27,  1920,  against  the  Rig  Five  meat  packers  upon  their 
written  omsent  in  an  action  brought  under  the  Sherman  antitrust  law,  which 
decree  prohibited  them,  among  other  things,  from  (a)  continuance  of  owner- 
ship of  stockyards  and  stock-market  newspapers,  (b)  owning  and  operating 
r^alt  meat  markets,  (c)  owning  capital  stock  in  public  cold-storage  ware- 
Imuses,  <d)  handling  fresh  milk  and  cream,  except  as  common  carriers,  (el 
tninqmrting  and  engaging  In  the  manufacture  and  sale  of  certain  food  and 
other  products  not  related  to  the  meat  industry  referred  to  as  unrelated  llt)e8 ; 

"  Whereas  the  Senate  at  the  time  of  the  passage  of  public  act  numbered  51, 
Siity-seventh  Congress,  entitled  "An  act  to  regulate  Interstjite  and  foreign 
comuierce  In  live  stock,  live-stock  products,  dairy  products,  poultry,  poultry 
prodnrts.  and  eggs,  and  tor  other  purposes,"  commonly  known  as  the  packer 
anil  stot-kyanls  act,  1921,  had  before  it  the  decree  of  the  court  above  referred 
to.  and  in  determining  the  various  provisions  Of  the  said  packer  and  stockyards 
act,  1921,  as  flnally  passed,  did  so  in  reliance  on  said  court  decree,  consented 
to  by  the  packer  defendants  in  a  prosecution  under  the  Sherman  Antitrust  Act, 
to  cover  the  subjects  contained  In  said  consent  decree;  and 

"  Whereas  any  modiflcatlon.  under  said  decree  upon  agreement  between  the 
Attorney  Oenenil  and  the  defendant  packers,  or  at  the  request  of  either,  would 
entail  upon  Congress  the  reconsideration  of  the  subject  in  part  covered  by  the 
IBicker  and  stock.vanls  act.  1921 :  Therefore  be  it 

■'  Reimlred.  That  the  Attorney  General  of  the  United  States  he  requested  to 
report  to  the  Senate  (a)  what  steps.  If  any,  have  been  taken  to  enforce  and 
curry  out  the  terms  of  said  decree,  (b)  what  modification.  If  any,  has  been 
proposed  to  hlni,  or  is  being  considered  by  him.  with  a  view  to  his  applying 
to  the  court  for  the  adoption  thereof,  (cl  any  and  all  evidence  which  may  have 
been  taken  In  the  recent  hearings  on  the  subject  before  the  representatives 
»Iipiiinte<I  by  the  Attorney  General's  office;  and  be  It 

"  Reiolred  further.  That  the  Committee  on  Agriculture  and  Forestry  be  author- 
ized and  directed  to  Investigate  this  entire  matter  fully  and  recoumiend  to  the 
Senate  what  action  it  deems  necessary  and  desirable." 

S«ialor  Ladd.  I  will  ask  the  reporter  also  to  put  Into  the  record  the  corre- 
spondence between  the  chairman  of  the  full  coninilttee,  the  subcoinnilttee,  and 
the  .attorney  General,  together  with  the  Inclosnres. 
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(The  correspondence  and  lucloeuree  referred  to  are  here  printed  in  fu 

as  rollowa:) 

Washington,  D.  C.,  March  7, 1'Jil. 
Hob.  H.  M.  Datjohbbty, 

Attorney  General,  Washington,  D.  C. 
My  Deab  Mh.  Daugherty  :  Senate  resolution  211.  concerning  the  consent  li 
cree  in  the  case  of  the  United  States  r.  Swift  &  Co.  and  others  was  refern 
to*  the  Committee  on  Agriculture  and  Forestry  of  the  Senate,  and  by  vote 
tbe  committee  referred  to  a  subcommittee  with  the  writer  as  chairman  to  nitil 
investigation  and  report  to  the  full  committee^ 

It  is  the  desire  of  the  committee  to  have  a  copy  of  the  hearings  taken  1 
~t1te  Department  of  Justice  for  use  of  the  committee,  and  I  am  informed  I 
Thome  &  Jackson  that  they  bate  filed  with  the  department  an  eztra  copy 
this  report,  wlilch  can  be  had  without  additional  expense  to  either  the  DepBi 
ment  of  Justice  or  to  the  committee.  If  such  a  report  is  available,  we  wou 
appreciate  very  much  receiving  the  same  at  an  early  date  In  order  that  we  uii 
make  careful  examination  of  it,  as  requested  by  instructions  from  the  ti 
committee. 

Very  truly,  yours, 

E.  F.  Ladd. 

Depaxtuent  of  Justice^ 
Wathineton,  D.  C,  March,  1,  1922. 
Hon.  Geobge  W.  Nobbis, 

United  Slates  Senate,  Washltigton,  D.  C. 
My  Deab  Senatob  Nobbis  :  I  have  yonr  letter  of  February  21,  in  whiclr  y< 
'make  Inquiry  as  to  information  which  tbe  Senate  Committee  on  Agrlcultu 
and  Forestry  may  desire  In  considering  Senate  resolution  211,  being  a  reso) 
tion  concerning  the  consent  decree  in  the  case  of  United  States  i-.  Swift  &  C 
and  others. 

I  am  to-day  sending  to  the  Senate,  in  compliance  with  such  resolution. 
report  which  I  believe  contains  the  information  which  the  Senate  as  welt  i 
your  committee  will  desire,  and  for  this  reason  I  am  Inclosing  a  copy  then- 

If  after  looliing  over  this  report  you  And  that  there  is  any  further  luforiu 
tion  which  yon  desire,  if  you  will  advise  me,  I  will  be  very  glad,  indt^il, 
furnish  the  same  if  it  is  possible  to  do  so. 
Sincerely  yours, 

H,  M.  Daughebtt, 

Attomeji  General. 

To  the  Senate  of  the  United  States: 

In  answer  to  the  resolution  of  the  Senate  of  the  United  States,  being  Seiiii' 
Resolution  211.  dated  February  3,  1B22,  I  beg  to  transmit  the  following : 

Such  resolution  provides  "  Uiat  the  Attorney  General  of  the  United  States  I 
requested  to  report  to  the  Senate  what  steps,  if  any,  have  been  taken  to  enfon 
and  carry  out  the  terms' of  said  decree,"  being  tlie  decree  entered  by  the  S' 
preine  Court  of  the  District  of  Columbia  on  February  27,  1920.  tn  the  suit  of  il 
Unltd  States  of  America  v.  Swift  &  Co.  and  others,  tn  idqulty  No.  37623.  a  citj 
of  which  which  decree  Is  attached  hereto  and  marked  "  Exhibit  A."  Th 
decree,  among  other  things,  prohibits  the  defendants  from  owning  capital  sttM 
or  other  Interest  in  public  stockyard  market  companies,  stockyard  tenniu! 
railroads,  or  stockyard  market  newspapers,  and  provides  that  within  90  duj 
from  the  entry  of  such  decree  such  defendants  as  have  any  such  interests  shn 
file  in  court  a  plan  or  plans  for  divestment  of  their  Interests.  It  is  also  pr 
vided  that  if  the  defendants  shall  not  have  disposed  of  their  Interests  witiii 
the  time  sa  fixed  by  the  court,  and  the  court  upon  application  shall  detonnii 
that  such  defendants  have  been  unable,  despite  due  diligence,  to  dispose  of  it 
same  upon  reasonable  terms,  the  court  may  extend  the  time  during  whi< 
such  ownership  may  continue  until  the  defendants  dispose  of  those  interests. 

In  accordance  with  the  provisions  of  this  decree  the  defendants  filed  In  i-oii 
plans  for  the  sale  of  these  Interests,  and  one  set  of  such  plans  consisted  of  i 
offer  for  the  purchase  of  the  same,  but  upon  objection  by  Uie  Government  tbe^ 
plans  were  rejected  by  the  court.    The  defendants  have  since  filed  other  plan 
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auong  whicli  were  plans  for  offering  such  holdings  for  sale  to  the  public 
through  designated  salee  agents  with  a  fixed  mlDlmum  price  at  which  such  sales 
might  be  made,  but  these  plana,  upon  the  oDjectton  of  the  Goveniraent,  were 
likewise  rejected  by  the  court.  Some  smalt  blorfts  of  stock  and  some  stock 
in  small  stockjiard  companies  have  been  disposed  of  under  said  decree,  and  such 
dispositions  have  been  approved  by  the  court.  The  Government  then  filed  a 
petition  ui^lui;  the  court  to  take  over  Uieee  holdings  and  appoint  a  trustee  or 
receiver  to  dispose  of  them,  and  after  argument  the  court  in  a  memorandum 
of  decision  indicated  that  it  felt  the  defendants  should  have  reasonable  oppor- 
tunity to  dispose  of  their  own  holdings,  and  that  whether  the  defendants  had 
lieeii  given  such  a  reasonable  opportunity  depended  upon  the  adequacy  of  the 
offers  for  such  stock  which  had  t>e«n  made  to  such  defendants,  that  in  order 
to  determine  this  the  court  must  know  the  value  of  such  holdings,  and  therefore 
the  court  ordered  the  taking  of  testimony  to  ascertain  the  value  thereof. 

The  Morris  group  of  defendants  then  filed  a  plan  substantially  like  that 
adopted  by  the  court  in  the  case  of  United  States  v.  The  Union  Pacific  Railroad 
Co.  This  plan  requested  two  and  one-half  years'  time  for  disposing  of  the 
holdings,  and  after  objection  to  the  same  bj  the  Government  the  court  approved 
it  with  nrodlQcatloQS.  The  plan  as  modified  provided  for  one  year  within  which 
the  defendants  were  to  ditsjose  of  their  holdings;  in  the  meantime  the  stock 
10  be  deposited  with  a  depositary  and  not  to  be  voted  except  upon  order  of 
t-ourt,  the  dividends  to  accumulate  in  the  bands  of  such  depositary  during  the 
life  of  such  plan. 

The  Wilson  group  of  defendants  filed  a  plan  similar  to  the  plan  of  the  Morris 
proup  of  defendants,  which  was  also  aQproved  by  the  court  with  some  modi- 
fications. 

The  stockyard  holdings  of  Cudahy  group  of  defendants  were  not  large,  and 
they  have  disposed  of  considerable  of  their  holdings,  which  dispositions  have 
been  reported  to  and  approved  by  the  court,  and  they  are  now  engaged  in  an 
efTort  to  sell  the  remainder  of  their  stocltyard  holdings. 

The  Armour  and  Swift  group  of  defendants  filed  new  plans,  which  are  sub- 
stantially alike,  and  which  were  approved  by  the  court.  These  plans  granted 
one  year  within  which  such  defendants  were  to  dispose  of  their  holdings. 
During  the  life  of  the  plan  the  stock  hold  by  such  defendants  was  to  be  de- 
posited with  a  depositary  appointed  by  the  court.  The  court  also  under  this 
plan  appointed  Hon.  George  Sutherland,  of  Salt  Lake  City,  Utah,  and  Hon. 
Henry  W.  Anderson,  of  Richmond,  Va.,  as  trustees  to  vote  the  stock  coming 
under  such  plans  and  gave  to  such  trustees  certain  visltorial  and  IntjBlsltoriai 
powers  over  the  stockyards  coming  under  these  plans.  Site  trustees  stiortly 
after  accepting  their  appointment,  accompanied  by  a  reptesentatlve  of  the 
nepartment  of  Justice,  made  a  trip  of  inspection  of  the  yards  In  which  they 
were  Interested  and  conducted  public  hearings  at  the  places  which  they  visited. 
The  trustees  then  made  a  report  to  the  court  as  to  the  results  of  such  iuvestl- 
patlon,  in  which  they  reported  the  yards  were  well  managed  and  operated  and 
tbal  there  was  no  reason  for  a  change  In  management.  The  approval  by  the 
court  of  these  plans  abrogated  the  prior  order  of  the  court  for  a  valuation  of 
such  holdings. 

None  of  the  plans  approved  by  the  court  have  as  yet  expired,  and  the  exten- 
sions at  time  contained  in  such  plans  were  allowed  by  the  court  upon  a  show- 
ing by  the  defendants  that  they  had  used  due  diligence  In  their  effort  to  sell 
such  interests,  but  they  have  been  unable  to  sell  the  same  at  any  reasonable 
price,  pcincipally  because  of  the  dlfRculty.  if  not  Impossibility,  of  disposing  of 
snch  large  holdings  during  the  unsettled  business  conditions  which  have  existed 
I'ractl^illj  continuously  since  the  entry  of  this  decree. 

The  decree  also  enjoins  the  corporation  defendants  from  using  their  dis- 
tributive facilities  in  any  manner  for  the  purchase,  sale,  handling,  transporting, 
distributing,  or  otherwise  dealing  in  certain  commodtles  commonly  referred  to 
as  •■  unrelated "  to  the  meat-packing  Industry,  which  commodities  are  enu- 
rtterated  in  such  decree  and  are  principally  wholesale  grocery  lines.  The  decree 
ulso  enjoins  the  corporation  defendants  from  enga^ng  in  or  cari'ylnfi'on,  either 
for  domestic  or  export  trade,  the  manufacturing,  Jobbing,  selling,  distributing, 
or  otherwise  dealing  in  such  unrelated  commodities,  and  their  owning  any 
■'upital  stock  in  corporations  engaged  In  manufacturing,  selling,  distributing, 
•T  otherwise  dealing  in  such  unrelated  commodities.  The  individual  defendants 
are  enjoined  from  owning,  severally  or  collectively,  voting  stock  a^regating 
■Vi  per  cent  or  more  in  any  corporation,  or  a  half  interest  or  more  In  any  firm 
or  association,  which  corporation,  firm,  or  association  is  engaged  in  manu- 
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fflcturJiiK,  Joliblns,  selling.  trHiiHiiortinf;,  dlHtiibutlnfc.  or  otht^m-isp  deallDiE  ia 
(frtnln  unrelated  oimmtktltlM  enuiiierated  iti  Huoh  rtWTpe,  which  enumeration 
oiiiltH  anuip  of  the  arttclpn  prohlhitnl  to  the  t^rporatlon  ileffodantH.  The  decree 
Aluo  provliIeK  that  the  defeiidiintR  xhoidd  nt  once  hi>Kln  to  dixpow  of  their  DtocKs 
of  unrelated  cniiiniodEtiea  on  bimd  mid  the  cnpltal  Rtockn  of  corpora tloufl,  or 
intereels  In  flrins  and  ti8H0cititl»»fi,  handling,  etc.,  Huch  unrelated  coiniiiiMlltleH, 
which  defeiKlants  are  prohfhtted  l>y  the  decree  from  iiwnlnR,  and  the  defendantB 
shall  continue  to  dispose  of  these  uoods  and  Interests  ati  rapidly  as  may  be  con- 
sistent with  tbe  nature  of  the  huslness.  but  at  iill  events  should  have  completely 
disposed  of  the  Interests  connected  with  unrelated  lines  within  two  years  from 
tbe  entry  of  the  decree.  Tlie  time  for  the  complete  direstment  of  the  defendants 
iif  the  proldhlte<l  holdings  with  reference  to  unrelated  linen  has  n<it  yet  expire<I. 
However,  some  holdings  of  defendants  In  aonie  corporations  dealing,  ete.,  In 
such  unrelated  lines  huve  been  dtspoawl  of  hy  <lefendants,  and  such  dispositions 
have  been  reported  to  and  approved  by  tlie  court.  The  defenilamts,  npon  tbe 
entry  of  tbe  decree,  befmn  a  process  of  ^Indnatlon  of  the  stocks  of  nierfhandlse 
of  the  prohlliited  nnreliited  lines,  and  the  I>epartmeiit  of  Justice  Is  now  Infor- 
inailly  Informed  that  some  of  such  Interests  have  been  completely  ellmtnated, 
and  others  alwut  so,  and  that  wbwi  the  time  for  complete  divestment  of  these 
interests  expires  the  Department  of  Justice  believes  it  will  then  be  Its  duty 
to  require  a  fiiruial  showing  fn  court  as  to  such  matters.  The  Armour  ([roup 
of  defendants  on  Februaiv  2,  1922.  made  a  showing  hy  a  petition  to  the  court 
that  due  to  the  present  financial  conditions  of  the  country  tbey  had  been  unable 
as  yet  to  dispel  of  their  interests  In  certain  fBctorles  manufacturinK  Kuch 
unrelated  coniniodittes  and  asked  an  extension  of  time  of  one  year  for  complete 
divestment  of  their  unrelated  lines.  The  court  granted  to  such  Armour  group 
of  defendants  nn  extension  of  t!me  of  six  months  on  these  matters,  the  Govern- 
ment consenting  to  such  six  months,  but  not  a  year's  extension. 

The  Department  of  Justice  has  also  heen  asked  to  request  the  court  to 
modify  this  decree  with  reference  to  unrelated  lines,  all  of  which  will  lie  more 
fully  discussed  hereafter  in  this  report. 

The  decree  also  prohibits  the  defendants  from  owning,  operating,  or  con- 
ducting retail  nieat  markets  except  those  condiicte<i  hy  defendants  at  their 
several  plants  for  the  accommodation  of  their  employees.  The  decree  pro- 
vides that  the  defendants  shall,  within  nine  months,  completely  divest  them- 
selves of  such  prohibited  interests  In  retail  meat  markets.  After  an  investiga- 
tion tbe  Dei>attment  of  Justice  has  secured  no  Information  showing  that  de- 
fendants now  own,  operate,  or  conduct  any  retail  meat  markets  except  those 
which  they  are  permitted  to  maintain  under  this  decree  and  the  department 
Is  advised  tbat  the  defendants  do  not  now  own.  operate,  or  conduct  any  such 
retail  meat  markets.  Therefore,  no  acth-lty  upon  the  part  of  the  Depart- 
ment of  Justice  has,  aa  yet.  heen  necessary  In  carrying  out  this  portion  of  the 
decree.  Tbe  department  expects  to  continue  its  effort  to  learn  of  any  such 
holdings. 

,  The  decree  also  enjoins  the  defendants  from  owning  any  Interest  whatsoever 
In  public  cold-storage  warehouses,  providing,  however,  that  defendants  may 
own  interests  In  such  public  cold-storage  warehouses  now  maintained  by  tliese 
defendants  at  stockyards  where  they  maintain  packing  plants  and  nia.v  own, 
maintain  or  lease  coid-sloraRe  facilities  required  for  storage  of  coinmo^lltles 
in  which  they  may  be  interested.  Tbe  decree  also  requires  defendants,  within 
nine  months,  to  dispose  of  the  prohibited  Interests  In  public  cold-storage  ware- 
houses. The  Information  now  In  the  hands  of  the  Department  of  Justice,  re- 
sulting from  careful  Investigation,  shows  tbat  only  very  small  Interests  of 
defendants  In  public  cold-storage  warehouses  are  afCected  tly  this  decree.  Some 
of  these  Interests  consisted  of  such  warehouses  operated  hy  defendants  upon 
leased  properties,  the  leases  of  which  have  heen  terminated  since  the  entry  of 
this  decree  and  the  operatlwi  of  such  warehouses  abandoned  hy  the  defendants. 

The  decree  also  enjoins  the  corporation  defendants  from  engaging  1b  the 
business  of  buying,  collecting,  selling;,  distributing,  or  otherwise  deallntc  in  freeb 
milk  and  creairi,  and  enjoins  the  defendants  from  owning  any  Interest  In  any 
corporation,  firm,  or  association  engaged  In  such  business.  It  is  provided,  how- 
ever, that  these  injunctions  shall  not  prevent  such  activities  upon  the  part 
of  the  defendants  in  connection  with  their  manufacture  of  cnndensert,  evapo- 
rated, or  powdered  milk,  oleomargarine,  butter  substitute,  butter,  ice  cream. 
cheese,  or  buttermilk.  The  Department  of  Justice  at  this  time,  after  investi- 
gation, has  no  Information  causing  It  to  believe  that  these  provisions  of  the 
decree  are  being  violated  and  Is  advised  that  the  corporation  defendants  are 


.V^iOU^IL" 


PACKEB5     CONSENT  DECBEB.  5 

not  so  dealing  In  fresh  milk  and  cream  and,  therefore,  no  action  by  the  depart- 
ment has,  as  yet  been  necessary  In  the  Niforoement  of  such  provisions. 

The  provisions  of  the  decree  with  reference  to  public  stockyards,  stoek- 
yard  terminal  railroads,  and  stockyard  market  newspap«'s  were  by  the  terms 
of  the  decree  itself  tlie  tlrst  provlsioiie  requiring  action,  and  for  this  reason 
the  efforts  of  the  Department  of  Justice  in  the  enforcement  of  this  decree 
were  at  first  centered  largely  upon  these  matters.  Because  of  the  difHeulttes 
encountered  in  disposing  of  these,  holdings  and  the  Importance  to  the  public 
generally  of  the  questions  ln\-olved  very  rureful  consideration  and  study  has 
been  given  to  such  matters. 

The  Senate  resolution  also  requests  tlie  Attorney  General  to  report  to  the 
Senate  "  what  mo^liflcation,  If  any,  has  been  proposed  to  him  or  Is  being 
considered  bj  him  with  a  view  to  his  applying  to  the  court  for  the  adoption 
thereof." 

Sonie  time  ago  the  California  Cooperative  CannerieB  Co.,  a  cooperative 
company  owning  fruit  canneries  the  stockholders  of  which  are  fruit  farmers 
and  growers,  represented  to  the  Department  of  Justice  that  they  had  l>een 
selling  their  products  (canned  fruits)  under  a  contract  to  and  thus  using 
the  distributing  system  of  one  of  the  defendant  companies,  namely,  Armour  & 
Co.  They  also  contended  that  this  decree  deprived  them  of  this  outlet  for 
Uieir  goods,  decreased  competition  In  the  distribution  of  them,  and  they 
raised  many  other  questions  as  to  such  decree.  They  requested  the  Attorney 
General  to  petition  the  court  for  a  modification  of  this  decree  so  as  to  remove 
the  Injunctions,  prohibitions,  and  orders  in  such  decree  relating  to  unrelated 
lines.  Should  the  court  modify  this  decree  as  requested  by  these  applicants, 
it  would  mean  the  elimination  of  the  injunctions,  prohibitions,  and  orders 
contained  in  paragraphs  3.  4.  5,  and  13  of  said  decree,  and  those  contained 
In  the  following  part  of  paragraph  8  of  said  decree,  to  wit,  "  Not  speclflcatly 
mentioned  and  described  in  paragraph  4  hereof " ;  those  contained  in  the 
following  part  of  paragraph  14  of  said  decree,  to  wit :  "  Provided,  hoivever. 
That  nothing  in  this  paragraph  contained  shall  limit  the  effect  of  the  injunc- 
tion contained  in  paragraphs  4  and  5  of  this  decree  " ;  those  contained  In  the 
following  part  of  paragraph  16  of  said  decree,  to  wit.  "  Or  corporation.  Arm, 
or  association  manufacturing,  jobbing,  selling,  distributing,  transporting  (ex- 
cept as  common  carriers),  or  otherwise  dealing  in  any  of  the  commodities 
mentioned  and  described  in  paragraphs  4  and  5  of  this  decree  " ;  and  those 
coDtained  in  the  following  part  of  paragraph  17  of  said  decree,  to  wit,  "  Or 
Incorporations,  firms,  or  associations  manufacturing.  Jobbing,  selling,  .trans- 
porting, except  as  common  carriers  distributing  or  otherwise  dealing  in  any 
of  the  commodities  mentioned  ami  described  In  paragraphs  4  and  5  of  this 

Following  such  request  by  the  California  (Cooperative  Canneries  Co..  several 
other  Interests,  Including  canners,  manufacturers,  some  agricultural  organka- 
tloDS.  and  individual  farmers,  requested  that  the  decree  be  so  modified.  At 
no  time  have  the  defendants  or  any  of  tbera,  or  anyone  clahnlng  to  represent 
the  defendants  or  any  of  them,  either  moved  In  court  or  requested  the  Attor- 
ney General  to  move  in  court  for  a  modification  of  such  decree  with  reference 
to  onrelateil  commodities.  The  Attorney  General  was  conslderlnK  the  request 
for  a  modification  of  this  decree  when  the  representatives  of  the  Southern 
Wholesale  Qrocers'  Association  and  of  the  National  Wholesale  Grocers'  As- 
sociation requested  to  be  heard  by  the  Department  of  Justice  upon  this  mat- 
ter. Sucb  hearing  was  granted  before  assistants  of  the  Attofney  General,  at 
which  time  counsel  for  each  association  appeared  and  stated  their  conten- 
tions and  requested  a  further  hearing  at  which  sucb  associations  might  pro- 
duce witnesses  to  substantiate  their  contentions.  They  were  Informed  by 
thoee  conducting  the  hearing  that  the  Attorney  General  was  then  out  of  tite 
cfty  and  upon  his  return  in  a  few  days  their  request  would  be  presented  to 
him  for  his  action.  The  next  day  following  such  hearing,  without  the  knowl- 
edge of  or  notice  to  the  Departm«it  of  Justice  or  any  of  its  represents tii-es. 
the  Southern  Wholesale  Grocers'  Association  filed  In  court  a  petition  for  in- 
tervention and  procured  the  entry  of  an  order  allowing  such  intervention. 
Upon  learning  of  this  action,  the  (Government  moved  to  set  aside  and  vacate 
rach  order  and  to  strike  out  the  Intervention.  After  ai^ument  the  court  ren- 
dered its  opinion  upon  this  question  In  a  memorandum  of  decision,  which  Is  aa 
fallows: 
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In  the  Supreme  Couit  ot  the  Dliitrlct  of  Columbia.  Holdinjc  Equity  Court. 
United  Stjitee  of  America,  plaintiff,  v.  Swift  &  Oo.  et  ul.,  defendants.  In 
Equity  No.  37623. 

Without  deciding  that  petltionerH  hnve  nn  umlenioble  legal  right  to  intervene, 
it  is  considered  that  upon  the  facta  alleged  tn  their  petition  it  Is  fair  and  Just 
that  they  should  be  allowed  ti>  Intenene.  not  to  take  control  of  the  plaintiff's 
side  of  the  proceedings,  but  for  the  limited  purpose  stated  In  their  petition, 
namely,  to  be  heard  In  opposition  to  any  modification  of  the  decree  that  would 
deprive  them  of  the  protection  now  secured  by  it.  for  the  following  reasons 
when  taken  together  r 

1.  The  decree  was.  In  part  at  least,  the  fruit  of  their  ovra  efforts. 

2.  They  abandoned  the  pursuit  of  other  remedies  in  reliance  upon  this  decree. 

3.  The  protection  afforded  them  by  this  decree  might  have  been  secured  In  a 
proceeding  In  their  own  name  and  behalf. 

4.  The  change  suggested  would  leave  them  In  an  embarrassed  position  In  now 
seeking  to  secure  the  same  protection. 

5.  The  decree  ought  not  to  be  modiHed  unless  the  conrt  is  convinced  that  the 
public  Interest  requires  it;  and  the  petitioners  fairly  represent  a  large  and 
well-defined  portion  of  the  public  whose  position  will  enable  them,  and  whose 
interest  will  prompt  them,  to  present  to  the  court  facts  or  reasons  which, 
among  others,  the  court  ought  to  hear  and  consider  before  allowing  the  decree 
to  be  changed. 

This  decision  must  not  be  understood  as  opening  the  door  to  rU  would  he 
intervenors  who  may  consider  themselves  Interested  In  the  decree  or  any 
change  therein,  but  as  strictly  limited  to  the  facts  alleged  In  this  petition, 
which  are  In  law  admitted  by  the  motion  to  strike  out. 

Wendell  P,  Stafford. 

Following  this  decision,  the  court  allowed  a  similar  Intervention  by  the 
National  Wholesale  Grocers'  Association. 

Prior  to  this  decision  by  the  court  the  Attorney  G«»eral  determined  to 
allow  the  hearings  so  requested  by  siich  wholesale  grocers,  and  as  the  De- 
partment of  Agriculture  and  the  Department  of  Commerce  are  twth  vitally 
Interested  and  greatly  ciiocerned  with  the  economic  questions  which  this 
request  presented  the  Attoniey  General  sought  the  cooperation  and  assistance 
of  the  Secretary  of  Agriculture  and  the  Secretary  of  Commerce  In  determining 
this  matter  and  upon  his  request  the  Secretaries  of  Agriculture  and  Commerce, 
respectively,  each  appdinted  a  representative  to  participate  with  the  representa- 
tive appointed  by  the  Attorney  General  in  this  hearing.  In  pursuance  of  the 
plan  for  such  hearing,  the  Attorney  General  caused  to  be  sent  to  each  person, 
firm,  or  corporation  which  had  communicated  with  him.  or  whose  communica- 
tions to  others  had  been  referred  to  him,  a  letter  of  which  the  following  Is  a 

Dbpaetmint  of  Justice. 
WaaMngton,  Octoher  12,  19S1. 

Deab  StRi  I  am  directed  by  the  Attorney  General  to  acknowledge  for  him 
the  receipt  of  your  communication  of  recent  date,  expressing  your  views  con- 
cerning HUy  modiacatlon  of  the  consent  decree  in  the  case  of  United  Stales  c. 
Swift  &  Co.  and  others,  being  the  so-called  "  Packers'  case." 

Of  course,  any  modlflcatlon  of  this  decree  would  have  to  he  made  by  the 
court  which  entered  the  same,  and  could  not  be  made  by  the  Attorney  General 
or  the  Department  of  Justice. 

A  request  has  been  made  to  the  Attorney  General  by  Interests  other  than  the 
packers,  the  more  Important  of  such  interests  being  growers  and  canners  of 
fruits  and  vegetables,  that  he  favor  and  urge  a  modiflcatlon  of  this  decree  so 
as  to  permit  the  pacliers  to  handle  unrelated  lines,  especially  wholesale  grocery 
lines.  The  Attorney  Qenerai  Is  considering  this  request  and  in  order  to  enable 
him  to  come  to  a  proper  conclusion  upon  the  same  he  has  arranged  for  a 
committee,  consisting  of  Hon.  B.  T.  Hainer,  selected  by  the  Secretary  ot 
Agriculture ;  F.  O.  Hall,  selected  by  the  Secretary  of  Commerce;  and  the  writer, 
selected  by  the  Attorney  General,  to  hear  the  contentions  of  both  those  opposing 
such  a  modification.  After  the  hearing  this  committee  will  render  a  report, 
accompanied  by  the  record  of  such  hearing,  to  the  Attorney  General,  who  will 
then  decide  what  his  position  will  be  upon  this  request. 
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The  coiuiiilttee  will  receive  written  statements  from  aDyoae  (including  firms, 
associations,  corporations,  etc.)  who  mtiy  wish  to  present  the  same,  setting 
nut  their  riewe  as  to  such  a  modification,  together  with  the  reasons  therefor. 
Tbese  statements  should  be  mailed  to  the  Attorney  General,  Washini^oa,  D.  C, 
on  or  before  November  18,  1921. 

BeginniuK  November  28,  1921,  and  continuing  so  long  thereafter  as  the  com- 
mittee may  think  necessary,  tiie  committee  will  hear  at  the  ofBce  of  the 
Department  of  Justice  at  WaaUington,  D.  C..  anyone  who  wishes  to  present 
orally  their  views  upon  this  matter.  Tboite  desiring  to  appear  personally  and 
present  orally  their  views  should  advise  the  Attorney  General  of  such  desire 
hefore  November  18,  1921,  as  an  effort  will  be  matle  by  the  committee  to  notify 
them  of  B  definite  time  when,  they  may  be  beard. 

All  matters  presented,  whether  orally  or  In  writing,  will  be  given  the  most 
careful  consideration; 
Very  truly  yours, 

Hebuah  J.  Galloway, 
Special  Assistant  to  the  Attorney  General. 

The  progress  of  such  hearing  and  the  conclusions  of  the  committee  are  shown 
by  the  report  which  was  rendered  by  the  committee  on  January  20,  1922,  a 
copy  of  which  is  attached  hereto  and  marked  "  Exhibit  B."  This  report  was 
on  snch  date  presented  to  the  Attorney  General  and  copies  thereof  immediately 
furnished  to  the  Secretary  of  Agriculture  and  the  Secretary  of  Commerce;  and 
after  careful  consideration  of  the  same  by  the  Secretaries  and  the  Attorney 
General,  and  after  several  conferences  with  them  upon  the  matter,  on  Februat^' 
7. 1922,  in  agreement  and  In  accord  with  the  views  of  the  Secretaries,  the  Attor- 
ney General  approved  such  report  and  Issued  the  following  ofRclal  statement 
■hereon : 

"On  the  question  of  a  modification  of  (he  consent  decree  In  the  icase  of 
United  States  of  America  v.  Swift  &  Co.  and  others,  with  reference  to  unrelated 
commodities,  I  have  come  to  the  conclusion  that  such  grave  and  far-reaching 
ilueatioDS,  which  affect  not  only  the  provisions  of  the  decree  with  respect  to 
imrelated  commodities,  but  which  also  strike  at  the  very  foundation  of  the 
entire  decree  and  are  of  such  vital  interest  to  the  public  generally,  are  matters 
which,  regardless  of  what  position  the  Department  of  Justice  might  assume, 
must  ultimately  be  decided  by  the  court  which  entered  the  decree  before  any 
modification  could  be  made ;  and  as  tliose  who  most  strongly  oppose  any  modi- 
fication (namely,  the  wholesale  grocers)  are  now  parties  to  this  cause  by  inter- 
vention, which  Intervention  has  been  sustained  by  the  court  since  the  request 
for  this  hearing  before  the  Attorney  General  was  granted,  it  seems  that  the 
way  is  now  oi»en  for  those 'who  urged  a  modification  and  who  so  earnestly 
t-itntended  that  they  have  been  seriously  Injured  by  this  decree  and  have  never 
had  their  day, in  court  to  present  such  questions  and  contentions  in  the  first 
Instance  to  the  court  for  decision  without  the  same  being  In  any  way  prejudged 
by  the  Attorney  General. 

Therefore  I  feel  that  this  request  by  the  California  Cooperative  Canneries 
Co.  and  others  for  a  modlflcntion  of  this  decree  should  be  presented  In  the 
first  instance  to  the  court  which  entered  this  decree  and  not  to  the  Attorney 
General." 

This  resolution  also  requests  that  the  Attorney  General  be  requested  to  report 
to  the  Senate  "  any  and  all  evidence  which  niay  have  been  taken  In  the  recent 
hearings  on  the  subject"  (of  a  modification)  "before  the  representatives  ap- 
pointed by  the  Attorney  General's  office."  The  evidence  taken  at  this  oral 
bearing  was  reported  by  a  reporter  appointed  by  (he  Department  of  Justice. 
and  has  been  transcribed,  and  consists  of  4,067  pages.  The  Department  of 
Justice  has  but  one  copy  of  the  transcript  of  this  hearing  In  Its  files  and  greatly 
needs  the  same  for  its  own  almost  constant  use  and  for  its  permanent  files. 
However,  we  are  advised  by  the  reporters.  Messrs.  Hart,  Dice  &  Carlson,  301 
Columbian  Building,  Washington,  D.  C,  that  they  have  available  n  complete 
transcript  of  the  same,  the  cost  of  which  at  the  regular  rate  is  $1,230,45.  The 
npproprlationa  of  the  Department  of  Justice  are  limited  and  the  funds  thereof 
greatly  needed  for  carrying  on  the  actual  necessary  work  which  the  depart:raent 
bt  required  to  perforin. 

The  National  Wholesale  Grocers'  Association  purchased  extra  Copies  of  thi-? 
transcript  and  has  very  kindly  offered  to  give  one  copy  thereof  to  the  Depart- 
niCTit  of  Justice  for  transmission  to  your  honorable  body,  but  the  Department 
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of  Justice  doubts  the  proprletj-  of  ita  accepting  gacb  an  offer  from  a  part^  In 
Interest. 

if  tlie  Senate;  after  receiving  tills  report,  still  wishes  the  Department  of 
Justice  to  procure  by  eltiier  of  tbe  methods  above  mentioned  and  forward  to  It  a 
copy  of  tlilH  transcript,  upon  such  desire  being  exiM^saed  the  department  will 
gludly  oimply  therewith. 

Respectfully  submitted, 

H.  M.  Dauohebty,  Atlornei/  General. 

Febbuahv  25,  1922. 
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This  cause  having  come  on  to  be  heard  on  this  27th  dav  of  February,  Id  the 
year  1020,  before  the  Hon.  Walter  I.  McCoy,  Chief  Justice,  and  the  petitioner 
having  appeare<l  by  the  Hon.  A.  Mitchell  Palmer,  Attorney  General  of  thi> 
United  States,  by  its  district  Attorney.  John  E.  Laskey.  and  by  Isldor  J.  Kresel, 
John  H.  Atwood,  and  Joseph  Sapinsky.  special  assistants  to  the  Attorney  Oen- 
eral,  thereto  dulj'  authorized,  and  having  movetl  the  court  for  an  injunction  in 
accordance  with  the  prayer  of  Its  petition;  and  It  appearing  to  the  court  that 
the  allegations  of  the  petitioner  state  a  cause  of  action  against  the  defendants 
under  tlie  provisions  of  the  act  of  .luly  2,  1890,  entitled  "An  act  to  protect  trade 
and  commerce  against  unlawful  reetralnte  ahd  monopolies,"  and  acts  amendatory 
thereof  and  supplemental  or  additional  thereto,  and  that  the  court  has  juris- 
diction of  the  persons  and  the  subject  matter;  and  the  several  defendants  hav- 
ing accepted  service  of  process  and  having  appeared  and  flled  answers  to  the 
petition,  which  answers  are  on  file  in  the  office  of  the  clerk  of  this  conrt :  and 
the  parties  having  this  day  entered  Into  a  stipulation  In  this  action,  which  stipu- 
lation is  on  tile  In  the  office  of  the  clerk  of  this  court,  and  from  which  It  appears, 
among  other  things,  that  while  the  defendants  and  each  of  them  maintain  the 
truth  of  their  answers  and  assert  their  innocence  of  any  violation  of  law  in  fact 
or  Intent,  they  nevertheless,  desiring  to  avoid  every  appearance  of  placing  them- 
selves iu  a  position  of  antagonism  to  the  Government,  has  consented  and  do  con- 
sent to  the  making  and  entry  of  the  decree  now  about  to  he  entered  without 
auy  findings  of  fact,  upon  condition  that  their  consents  to  the  entry  of  said 
decree  shall  not  constitute  or  be  considered  an  admlsalon,  and  the  rendition  or 
entry  of  said  decree,  or  the  decree  Itself,  sliall  not  constitute  or  be  considered  an 
adjudication  that  the  defendants  or  any  of  them  have  in  fact  violated  any 
law  of  the  United  States. 

Now,  upon  the  petition,  the  answer  of  the  defendants,  and  the  aforementioned 
stipulation  and  consents  of  the  parties,  all  on  file  In  the  office  of  the  clerk  of 
this  court,  and  on  motion  of  the  [tetltloner,  it  is  ordered,  adjudged,  and  decreed 
as  follows ; 

First.  That  the  corporation  defendants  and  each  of  them  be,  and  they  are 
her^y,  jointly  and  severally  perpetually  enjoined  and  restrained  from,  either 
directly  or  Indirectly,  by  themselves  or  through  their  officers,  directors,  agents. 
or  servants.  In  any  manner  maintaining  or  entering  Into  any  contract,  eombina- 
tion,  or  conspiracy  with  each  other,  or  with  any  other  person  or  persons,  lii 
restraint  of  trade  or  commerce  among  the  several  States,  or  from  either  directly 
or  indirectly,  by  themselves  or  through  their  officers,  directors,  agents,  or 
servants,  either  Jointly  or  severally  monopolizing  or  attempting  to  monopolize 
or  combining  or  conspiring  with  each  other,  or  with  auy  other  person  or  per- 
sons, to  monopolize  any  part  of  such  trade  or  commerce. 

Second.  That  the  defendants  and  each  of  them  he,  and  they  are  hereby,  jointly 
and  severally  periietually  enjoined  and  restrained  From  owning,  either  directly 
or  indirectly,  individually  or  by  themselves,  or  through  their  officers,  directors, 
agents,  or  senants,  any  capital  stock  or  other  interest  whatsoever  in  any  public 
stockyard  market  company  in  the  United  States,  or  in  any  stockyard  terminal 
railroad  in  the  United  States,  or  In  any  stockyard  market  newspaper  or  stock- 
yard market  journal  published  in  the  United  Slates,  esc^t  in  so  far  as  the  court 
may  permit  any  of  the  individual  defendants  to  retain  any  such  Interests  upon 
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the  conditions  aud  in  auch  circumstances  ns  are  provided  for  in  paragraph  tenth 
of  this  decree :  and  said  defendants  and  each  of  them  are  hereby  further  en- 
joined and  rcBtrnjned  from  accepting  or  permitting  to  be  gi»en,  directly  or  in- 
directly, on  any  pretext  whatever,  to  any  of  them,  or  to  any  of  their  cfBeers, 
dipectoTB,  servants,  or  employees,  for  thetuse  and  benefit  of  the  corporation  de- 
fendants or  any  of  them,  any  capital  stock  or  other  Interest  In  any  public  stock- 
yard marliet  company,  stockyard  terminal  railroad,  or  stockyard  market  news- 
paper, or  stockyard  market  journal. 

Third.  That  the  corporation  defendants  and  each  of  them  and  their  sucees- 
sors  and  assigns  be,  and  they  are  hereby,  perpetually  enjoined  and  restrained 
from,  either  directly  or  indirectly,  by  themselves  or  through  their  officers,  direc- 
tors, agents,  or  servants,  through  any  device  or  arrangement  whatsoever,  using 
or  permitting  any  other  person,  firm,  or  corporation  to  use  their  distributive 
system  and  facilities,  Including  their  branch  houses,  route  cars,  and  aoto 
trucks,  or  any  of  them,  in  any  manner  for  the  purchase,  sale,  handling,  trans- 
imrting.  distributing,  or  otherwise  dealing  in  any  of  the  articles  or  commodities 
named  and  described  in  paragraph  fourth  of  this  decree,  except  In  so  far  as 
permitted  in  said  paragraph  fourth,  and  except  refrigerator  cars  when  In  good 
faith  leased  to  common  carriers,  or  furnished  to  them  for  their  use  as  common 
carriers. 

The  corporation  defendants  or  any  of  them  may  from  time  to  t'me  lease, 
sell,  or  otherwise  dispose  of  any  of  the  items  of  their  distributive  system  free 
from  any  of  the  restrictions  of  this  decree  when  they  have  a  surplusage  thereof 
or  when  such  Items  have  become  obsolete  or  are  otherwise  not  required  for 
the  bua'ness  of  the  defeudants  or  any  of  them.  But  no  sale,  lease,  or  other  , 
f1iRI)osltion  of  a  substantial  part  of  defendants'  respective  distributive  systems 
or  such  distributive  system  as  an  entirety  shall  be  made  without  submitting 
the  same  to  the  court  for  the  court's  investigation  and  determination  as  to 
whether  said  proposed  sale,  lease,  or  other  disposition  is  In  accordance  with 
the  spirit  and  purpose  of  this  decree,  and  without  notice  of  the  application  for 
such  approval  first  given  to  the  Attorney  General.  Nothing  herein  contained 
shall  be  construed  to  prohibit  the  defen<lants  or  any  of  them  from  mortgaging 
or  otherwise  creating  Hens  on  said  distributive  system  or  parts  thereof. 

Fourth.  That  the  corporation  defendants  and  each  of  them  be,  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from,  in  the  United  States,  either 
directly  or  indirectly,  by  themselves  or  through  their  oflicers,  directors,  agents, 
or  servants,  engaging  In  or  carrying  on,  either  by  concert  of  action  or  other- 
wise, either  for  domestic  trade  or  for  export  trade,  the  manufacturing,  job- 
bing, selling,  transporting  (except  as  common  carriers),  distributing,  or  otheiv 
wise  dealing  in  any  of  the  following  products  or  commodities,  except  when 
such  products  or  commodities  are  purchased,  transported,  or  used  (1)  as 
supplies  in  operating  their  packing  houses,  branch  houses,  or  other  facilities 
used  by  them,  or  as  an  incident  In  the  processes  of  manufacturing  soap  or 
packing-house  products;  (2)  in  the  construction  and  physical  maintenance  of 
tuelr  packing  houses,  branch  houses,  or  other  facilities  used  by  them;  (3)  in 
the  operation  of  their  restaurants,  laundries,  or  other  conveniences,  primarily 
for  the  benefit  of  their  employees;  or  (4)  in  combination  with  meat,  to  wit; 

1.  Fresh,  canned,  dried,  or  salted  Rsh,  including  therein,  but  In  nowise 
limiting  the  foregoing  general  descrtption.  the  following,  to  wit :  Canned  oys- 
ters, canned  mackerel,  bulk  mackerel,  built,  canned,  and  cured  herring,  canned 
salmon,  canoed  sardines,  canned  shrimp,  and  canned  tuna  fish. 

2.  Fresh,  dried,  or  canned  vegetables,  except  in  combination  with  meats.  In- 
cluding therein,  but  in  nowise  limit'ng  the  foregoing  general  description,  the 
following,  to  wit:  Asparagus,  navy  beans,  lima  beans,  peas,  beets,  corn,  okra, 
potatoes,  tomatoes,  celery,  garlic,  horse-Mdlsh,  and  pumpkins. 

3.  Freflh,  crushed,  dried,  evaporated,  or  canned  fruits,  including  therein,  but 
In  nowise  limiting  the  foregoing  general  description,  the  following,  but  not 
iDCtuding  the  same  when  used  as  an  ingredient  of  mincemeat,  to  wit ;  Olnger. 
cherries,  apple  butter,  apricots,  blackberries,  peaches,  pineapple,  rasptierries, 
currants,  figs,  gooseberries,  oranges,  strawberries,  apples,  prunes,  raisins,  and 
dales. 

4.  Confectionery,  sirups,  soda-fountain  suppites  and  sirups  and  soft  drinks 
(grape  Juice  Is  not  included  in  this  paragraph  4;  see  pargaraph  14),  including 
therein,  but  in  nowise  limiting  the  foregoing  general  description,  the  following, 
to  wit ;  Apple  cider,  cherry  Juice.  Coca-Cola,  creme  de  menthe,  crushed  nut 
frappe,  ginger  ale,  green  pineapple  sirup,  lemon  extract,  marsb-mnllow  topping, 
orange  extract,  root  beer,  vanilla  extract,  vin  fiz. 
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5.  Molasses,  honey,  jaias.  jellies,  niicl  preMerves  ot  all  kinds. 

6.  SpicPs,  saut'es,  coudltitents.  relishes,  anil  sauerkraut,  lufludlni;  therein,  but 
III  nowise  limitlDK  the  foregoing  general  description,  the  following,  to  wit: 
Catsup,  chill  aauee,  cinuamon.  cloves,  mustard,  mustard  seed,  olives,  oyster 
coe)(tall  sauce,  pepper,  pickles,  splnace  chili,  and  tomato  catsup. 

7.  Coffee,  tea,  chocolate,  and  cocoa, 

R  Nuts,  including  therein  the  following,  to  wit:  Almonds,  pecans,  and  wal- 
nuts, but  not  Including  peanuts. 

8.  Flour,  sugar,  and  rice. 

10.  Bread,  wafers,  crackers,  anil  hlscutts. 

11.  Cereals,  including  ther^n.  but  in  no  wise  limiting  the  foregoing  general 
description,  the  following,  to  wit:  Grits,  oats,  hominy,  hominy  feed,  horse 
feed,  brewers'  flikes,  brewers'  grit,  brewers'  meal,  buckwheat,  canned  hominy, 
clipped  oats,  corn  grits,  ground  meal,  ground  oats,  ground  corn,  cracked  com, 
crushed  white  oats,  feed  barley,  feed  meal,  feed  wheat,  rolled  oats,  standard 
middlings,  standard  spring  bran,  spaghetti,  vermicelli,  macaroni,  corn  flakes, 
and  wheat  foods. 

IZ  Grain. 

13.  Miscellaneous  articles  to  wit:  Cigars,  china,  furniture,  bluing,  starch, 
fence  posts  and  wire  fences,  alfalfa  meal,  babbitt,  bar  iron,  binding  and 
twine,  brass  castings  for  heavy  ordnance,  brick,  builders'  hardware,  bumping- 
poets  for  railroads,  cement,  lime,  piaster,  doors  and  windows,  dried  brewers' 
grains,  iatli,  pitting  and  frutt-handling  machinery,  roofing,  sand  and  gravel, 
shingles,  soda  fountains  or  parts  thereof,  structural  steel,  tile,  and  waste. 

14.  Orape  Jalce. 

And  the  corporation  defendants  and  each  of  them  be,  and  they  are  hereby, 
further  perpetually  enjoined  and  restrained  from  owning,  either  directly  or 
indirectly,  severally  or  jointly,  by  themselves  or  through  their  officers, 
directors,  agents,  or  servants  any  capital  stock  or  other  Interest  whatsoever 
in  any  corporation.  Qmr,  or  association  except  common  carriers,  which  is  In 
the  business.  In  the  United  States,  of  manufacturing,  jobbing,  selling,  trans- 
porting, except  as  common  carriers,  distributing,  or  otherwise  dealing  in 
any  of  the  above-disc  rib  ed  products  or  commodities. 

Fifth.  That  the  individual  defendants,  and  each  of  them,  be.  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from,  in  the  United  States,  either 
directly  or  indirectly,  by  themselves  or  through  their  agents,  servants,  or 
employees,  owning  voting  stock  which  In  the  aggregate  amounts  to  50  per 
cent  or  more  of  the  voting  stock  of  any  corporation,  except  common  carriers, 
or  any  interest  In  such  corporation  resulting  in  a  voting  power  amounting  to 
50  per  CMit  or  more  of  the  total  voting  power  of  such  corporation,  or  which 
Interest  by  any  device  gives  to  any  such  defendant  or  defendants  a  voting 
power  of  50  per  cent  or  more  in  any  such  corporation,  or  a  half  Interest  or 
more  in  any  firm  or  association  which  corporation,  firm,  or  as!<ociatlon  raay 
be,  in  the  United  States,  In  the  business  of  manufacturing,  jobbing,  selling, 
transporting,  distributing,  or  otherwise  dealing  In  any  of  the  following  products 
or  commodities,  to  wit : 

1.  Fresh,  canned,  dried,  or  salted  fish,  including  therein,  but  In  nowiw 
limiting  the  foregoing  general  description,  the  following,  to  wit :  Canned 
oysters,  canned  mackerel,  bulk  mackerel,  bulk,  canned,  and  cured  herring, 
canned  salmon,  canned  sardines,  canned  shrimp,  and  canned  tuna  fish. 

2.  Fresh,  dried,  or  canned  v^etables,  except  In  combination  with  meats. 
including  therein,  but  In  nowise  limiting  the  foregoing  general  description, 
the  following,  to  wit ;  Asparagus,  navy  beana,  lima  beans,  peas,  beets,  corn, 
okra.  potatoes,  tomatoes,  celery,  garlic,  horse-radish,  and  pumpkins. 

3.  Presh,  crushed,  dried,  evaporated,  or  canned  fruits,  including  therein, 
but  in  nowise  llailting  the  foregoing  general  description,  the  following,  but 
not  including  the  same  when  used  as  an  Ingredient  of  mince  meat,  to  wit ; 
Ginger,  cherries,  apple  butter,  apricots,  blackberries,  peaches,  pineapples, 
raspberries,  currants,  figs,  gooseberries,  oranges,  stawberries,  apples,  prunes, 
raisins,  and  dates. 

4.  Confectionery,  sirups,  soda  fountain  supplies,  and  sirups  and  soft  drinks. 
Hot  including  grape  Juice,  including  therein,  but  in  nowise  limiting  the  fore- 
going general  description,  the  following,  to  wit;  Apple  elder,  cherry  Juice, 
Coca  Cola,  creme  de  menthe,  crushed  nut  frappe,  ginger  ale,  green  plnea|)ple, 
sirup,  lemon  extract,  marshmallow  topping,  orange  extract,  root  beer,  vanilla 
extract,  and  vin  fiz. 

5.  Molasses,  honey,  Jams,  jellies,  and  preserves  of  all  kinds. 
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6.  Spices,  sauces,  condiments,  relislies,  and  sauerkraut,  including  tlierein, 
hut  la  nowls^e  UmiUng  the  foregolug  generai  description,  tlie  following,  to  wit: 
Catsup,  chili  sauce,  cinnamon,  cloves,  mustard,  mustard  seed,  olives,  oyater- 
oocktall  sauce,  pepper,  pickles,  splnace  chlUi,  and  tomato  catsup. 

7.  Coffee,  tea,  chocolate,  and  cocoa, 

8.  Nuts,  including  tlierein  the  following,  to  witi  Almonds,  pecans,  and  wal- 
nuts, but  not  including  peanuts. 

9.  Flour,  sugar,  and  rice. 

10.  Bread,  wafers,  crackers,  biscuits. 

And  further  perpetually  enjoining  and  restraining  «ald  Individual  defendants 
and  each  of  them  from  Individually  or  Jointly,  either  directly  or  Indirectly, 
by  themselves  or  through  their  agents,  servants,  or  employees,  adopting  any 
device  or  arrangauent  which  by  reason  of  the  relation  of  said  individual 
defendants  or  any  of  them  to  the  corporation  defendants  or  any  of  them  would 
■  hav*  the  purpose  or  effect  of  giving  to  such  business  of  dealing  In  the  articles 
hereinbefore  in  this  paragraph  mentioned  and  described,  In  which  business 
such  individuals  or  any  of  them  may  be  substantially  interested,  an  advantage 
over  their  competitors  similar  in  purpose  ot  effect  to  any  advantage  now  en- 
joyed by  any  of  the  corporation  defendants  through  their  distributing  system. 

Sixth.  That  the  defendants  and  each  of  them  be,  and  they  are  hereby,  per- 
petually enjoined  and  reatranled  from,  In  the  United  States,  owning  and  operat- 
ing or  conducting,  either  directly  or  indirectly,  severally  or  jotntiy,  by  them- 
selves or  through  their  officers,  directors,  agents,  or  servants,  airy  retail-meat 
markets  In  the  United  States:  Provided,  Aovwver,  That  nothing  contained  in 
this  decree  shall  prohibit  said  defendants  or  any  of  them  from  mntlnulug  to 
conduct  the  retail-meat  markets  located  at  tlieir  several  plants  and  main- 
rained  by  said  defendants  primarily  for  the  accommodation  of  fflelr  own  em- 
ployees as  long  as  said  retail-meat  markets  shall  be  contlnuetl  to  be  operated 
for  that  purpose. 

Seventh.  That  the  defendants  and  each  of  them  he.  and  they  are  hereby, 
perpetually  enjoined  and  restrained  from  owning,  directly  or  indirectly,  jointly 
or  severally,  by  themselves  or  through  their  officers,  directors,  agents,  or 
servants,  any  capital  stock  or  other  interest  whatsoever  In  public  cold-storage 
warehouses  In  the  United  SiBtes:  Provided,  howerer.  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  the  defendants  or  any  of  them  from  owning 
capital  stock  or  otiier  interests  In  any  corporation,  firm,  or  association  owning 
or  operating,  or  from  themselves  owning  or  operating,  the  public  cold-storage 
warehouses  now  maintained  by  the  defendants  or  any  of  them  at  stockyards 
where  said  defendants  or  any  of  them  now  maintain  packing  plants,  nor  to 
pre\-ent  any  of  said  defendants,  directly  or  Indirectly,  from  establishing,  own- 
Ing.  nialntalning,  or  leasing  necessary  cold-storage  facilities  or  space  required 
in  good  faith  for  the  storage  of  commodities  In  which  they  or  any  of  them 
may  be  IntMested,  nor  from  renting  space  in  any  cold-storage  warehouse  directly 
or  Indirectly  owned  or  leased  by  any  of  them  to  the  public  wheneve!"  such 
space  Is  not  In  good  faith  required  or  needed  by  the  defendants  for  their  own 
use.  nor  from  storing  products  for  tiie  public  whenever  the  ^ace  used  for  that 
purpose  is  not  In  good  faith  required  by  the  defendants  for  their  own  use. 

Eighth.  That  the  corporation  defendants  and  each  of  them  be,  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from  engaging  In  the  United 
Slates,  either  directly  or  Indirectly.  Jointly  or  severally,  by  themselves  or 
through  their  officers,  directors,  agents,  or  servants,  in  the  business  of  buying, 
collecting,  selling,  transporting,  except  as  common  carriers,  distributing  or 
oilierwlse  dealing  In  fresh  milk  and  cream,  and  further  perpetually  enjoining 
and  restraining  said  defendants  and  each  of  them  by  themselves  or  through 
their  directors,  officers,  agents,  and  servants,  ftvm  either  directly  or  Indirectly 
owning  any  capital  stock  or  other  interest  in  any  corporation,  firm,  or  associa- 
tion engaged  in  the  business  of  buying,  collecting,  selling,  transporting  (except 
as  common  carriers),  distributing,  or  otherwise  deaiing  'n  fresh  niHk  or  cream: 
ProvMed,  however.  That  nothing  herein  contained  shall  be  construed  as  pre- 
venting the  corporation  defendants  or  their  subsidiaries  from  buying,  collect- 
ing, and  transporting  fresh  milk  and  cream  to  be  used  by  them  or  any  of 
Iheni  In  manufacturing  condensed  or  evaporated  or  powdered  milk  or  oleomar- 
garine or  other  butter  substitutes,  or  butter,  ice  cream,  cheese,  or  buttermilk, 
or  to  be  used  as  feed  or  In  combination  with  any  commodity  not  specifically 
mentioned  and  described  in  paragraph  fourth  hereof;  and  further  provided 
that  nothing  herein  contained  shall  be  construed  as  preventing  said  defendants 
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from  selling  or  otherwise  illq)oeiiit:  of  milk  and  (.Team  bouKht  or  ciilleeted  for 
manufacture,  when  suoh  aale  or  dlapoaltiou  In  net-esaary  to  avoid  waute. 

NIntb.  That  the  corpurutlou  UeferiiliintH  anil  eat-h  of  them  be,  ami  they  are- 
hereby,  perpetnally  eiijulued  and  reatralnetl  fioin,  jointly  or  aeverullj-.  by 
themgelves  or  thruuKb  their  offlcem.  directorx,  amenta,  or  servants,  engaKlng  in, 
carrying  on,  or  uuinu  any  llleKal  trade  iiructlces  of  any  nature  whatsoever  in 
relation  to  the  conduci  of  any  buslnefm  In  which  tliey  or  any  of  tbem  may  be 
engaged. 

Tenth.  That  within  90  days  after  the  entry  of  this  decree  such  of  the  defen<l- 
ante  ea  have  Interests  In  public  stockyuni  market  comDanies,  stockyard  terml- 
lutnal  rallroada.  or  market  newspapers,  iHmU  tile  In  tills  cimrt.  for  the  court's 
approval,  a  plan  or  plaits  for  divesting  themselves  of  all  ownership  or  Interest 
in:  U)  public  stockyard  market  companies;  (2)  stockyard  terminal  railroads; 
(3)  market  uewq>apers:  I'roiideil,  hotrever.  That  Hie  court  may.  In  the  event 
that  it  deems  such  provision  necessary  in  order  to  enable  the  (lefendania  to 
divest  themselves  of  their  Interests  in  public  atockyanl  market  companies  and 
rtocbyard  terminal  railroads,  upon  reasonubie  terms,  |)ermlt  tlia  Individual 
defendants,  or  some  of  them,  to  retain  an  Interest  by  way  of  stock  ownership: 
or  otherwise.  In  any  public  stockyard  market  company  or  stockyard  terminal 
railroad,  or  in  any  corporation  D,rKanlzed  to  take  over  such  public  stockyard 
market  companies  or  stockyard  terminul  raltroads  or  the  stock  thereof;  but  no 
defendant  or  defendants  shall  at  any  time,  rither  Individually  or  Jointly,  own 
a  controlling  Interest  In  any  such  stockyards  or  stockyard  terminal  railroads. 
Within  (mch  period  of  time  after  the  entry  of  this  decree  and  the  approval  of 
said  plan  or  plans  as  the  court  may  determine,  the  defendants  shall,  in  good 
faith,  completely  divest  themselves  of  all  such  ownership  or  Interests  In  public- 
stockyard  market  companies,  stockyard  terminal  railroads,  and  market  news- 
papers.  If,  within  the  t^nie  so  fixed,  the  defendants-  shall  not  have  disposed  of 
said  Interests  ordered  by  the  court  to  be  disposed  of,  and  the  court  upon 
application  sbail  determine  that  the  defendants  have  been  unable,  despite  due- 
ditlgence,  to  dispose  of  the  same  upon  reasonable  terms,  the  court  may  ex- 
tend the  time  during  which  such  ownership,  control,  or  Interest  may  continue 
until  the  same  can  be  disposed  of. 

Gleventh.  That  Immediately  upon  the  entry  of  this  decree  the  defendants- 
shall  In  good  faith  and  with  due  diligence  proceed  to  dispose  of  their  Interests 
In,  and  shall  completely  divest  themselves  (to  tlie  extent  required  by  thia 
decree)  of  all  ownership  of  or  Interest  In  all  public  cold-storage  warehousea 
and  retail  meat  markets  ;  but  In  no  event  shall  the  defendants,  or  any  of  them, 
make  final  disposition  of  any  of  their  interests  In  such  public  cold-storage  ware- 
houses and  retail,  meat  markets  without  first  obtaining  the  court's  approval 
to  such  final  disposltoln.  If,  within  nine  months  after  the  entry  of  this  decree, 
the  defendants  shall  not  have  finally  dlHlMsed'  of  their  interests  in  public  cold- 
storage  warehouses  and  retail  meat  markets,  tlie  Attorney  General  may  apply 
to  the  court  for  an  order  specifying  the  time  within  which  the  defendants 
shall  finally  dispose  of  all  said  Interests. 

Twelfth.  That  Immediately  upon  the  entry  of  this  ilecree  the  defendants  and 
ea<'b  of  them  shall  commence  to  dispose  of  such  commodities  owned  or  handled 
by  them  as  are  descrll>cd  in  paragraphs  fourth  and  fifth  of  this  decree  and 
which  are  to  be  disposed  of  by  them  under  this  decree,  and  shall  likewise 
Immediately  upon  the  entry  of  this  decree  commence  to  divest  themselves  of  all 
Interests  which  are  to  be  disposed  of  by  them  as  and  to  the  extent  required  by 
this  decree  in  firms,  corporations,  and  associations.  Including  departments  of 
the  business  of  any  of  liie  corporation  defendants  when  any  of  such  depart- 
ments is  sold  as  a  going  concern,  manufacturing,  selling,  or  otherwise  dealing 
in  any  of  the  commodities  so  mentioned  and  describe<i  In  paragraphs  fourth 
and  fifth  of  this  decree,  and  shall  continue  In  good  faith  to  dispase  of  said 
commodities  required  to  be  disposed  of  hereunder,  and  to  divest  themselves 
of  such  Interest  required  to  be  disposed  of  hereunder  as  rapidly  as  may  be 
consistent  with  the  nature  of  the  business  and  the  seasonal  nature  of  the 
merchandise  Involved;  and  that  in  any  event  the  defendants  and  each  of  them 
shall  completely  dispose  of  said  commodities  and  shall  cease  to  manufacture. 
Joh,  sell,  transport,  except  as  common  carriers,  distribute,  or  otherwise  deal  in 
the  same,  and  shall  completely  divest  themselves  of  said  Interests  within  two 
years  from  the  date  of  the  entry  of  this  decree;  provided,  however,  to  the  end 
that  the  provisions  of  this  decree  may  be  complied  with,  the  approval  of  the 
court  shall  be  obtained  prior  to  the  final  disposition  of  said  interests  in  firms, 
corporations,  or  assodatlons  manufacturing,  selling,  or  otherwise  dealing  In 

Ur,-,..ML,^iOU^IL' 


PACKERS     CONSENT  DECBEE.  13 

any  of  the  couniodities  mentioned  nnd  desorlbed  In  paragraphs  fourth  and 
fifth  of  this  decree.  At  any  time  within  said  two  yeare  the  AtMrney  General 
niay  appl.v  to  the  court  for  an  order  or  orders  to  compel  the  defendants,  and 
«irh  of  them,  to  make  report  to  the  court  as  to  the  progress  being  made  by  them 
in  dispoaine  of  said  commodities  and  In  dlTestlng  themselves  of  said  Interests. 

Thirteenth.  That  tbe  purchaser  or  purchasers  of  the  defendants'  Interests'ln 
any  stofkyord  shsll,  as  a  part  of  said  purchase,  agree  with  gucfi  of  the  defend- 
ants as  now  maintain  packing  plants  In  said  stockyanls  that  for  a  period  of  at 
least  10  years  after  the  date  when  such  purchnse  .shall  be  consummated  satd 
parcbasers,  their  successors  or  assigns,  will  continue  to  maintain  and  efficiently 
operate  such  stockyards  and  each  of  them,  and  such  of  said  defendants  as  now 
maintain  packing  plants  at  any  of  said  stockyards  shall  agree  with  said  pur- 
chasers that  during  the  same  period  of  10  years  said  defendants,  their  succes- 
sDrs  or  assigns,  will  continue  to  maintain  and  operate  said  packing  plants  at  the 
points  where  the  same  are  now  located,  tmless  strikes,  shortage  of  supplies, 
»ir  other  causes  beyond  the  control  of  either  the  purchasers,  the  stockyard  com- 
panies, or  said  ilefendants  shall  prevent  the  carrying  out  of  said  agreement. 
Performance  by  either  party  shall  be  n  condition  concurrent  to  performance  by 
the  other. 

Fourteenth.  That  nothing  In  this  decree  contained  shall  he  construed  to  prohibit 
anything  that  may  be  otherwise  lawfully  done  by  the  defendants  or  any  of  them 
in  the  United  States  In  connection  with  or  for  the  purpose  of  export  trade  or 
foreign  commerce  or  business  of  the  defendants :  proviiled,  however,  that  nolh- 
Ing  in  this  paragraph  contained  shall  limit  the  effect  of  tbe  injunction  contained 
in  paragraphs  fourth  and  fifth  of  this  decree. 

Fifteenth.  That  nothing  contained  in  this  decree  shall  be  held  to  preclude  the 
petitioner  from  proceeding  against  any  or  all  of  the  defendants,  either  civilly 
or  criminally,  for  any  violation  of  any  law  tn  connection  with  the  carrying 
OD  by  them  of  the  business  of  buying  and  selling  poultry,  butter,  eggs,  and 
cheese,  or  any  other  business  or  activity  not  specifically  mentioned  In  this  de- 
cree;  nor  shall  anything  contained  herein  prejudice  the  Government  In  any 
such  prwceedlng;  nor  shall  this  decree  Interfere  with  or  prejudice  any  legal 
rights,  business,  or  activity  of  the  defendants,  or  any  of  them,  not  prohibited 
or  covered  by  this  decree. 

Sixteenth.  That  for  the  purpose  of  (1)  enabling  the  petitioner  to  ascertain 
whether  the  defendants  are  in  good  faith  carrying  out  the  terms  of  this  decree; 
and  (2)  for  the  purpose  of  enabling  the  Attorney  General  to  determine  and 
advise  the  court  whether  In  any  transaction  consummated  or  begun  at  any  time 
prior  to  the  entry  of  this  decree  the  defendants,  or  any  of  them,  have  retained 
and  now  retain  such  an  Interest  ia  or  control  over  any  public  stockyard  market 
company,  stockyard  terminal  railroad,  stockyard  market  newspaper,  stockyard 
market  Journal,  cold-storage  warehouse,  retall'meat  market,  or  corporation, 
firm,  or  association  manufacturing.  Jobbing,  selling,  distributing,  transporting 
(except  as  common  carriers),  or  otherwise  dealing  In  any  of  the  commodities 
mentioned  and  described  In  paragraphs  fourth  and  fifth  of  this  decree,  which 
ivnutfl  constitute  a  violation  of  this  decree  if  the  retention  of  such  interest  or 
control  had  been  the  result  of  a  transaction  consummated  or  begun  susebquent 
to  the  date  of  the  entry  of  this  decree;  and  (3)  for  the  further  purpose  of 
enabling  the  Attorney  General  tn  determine  and  advise  the  court  whether  any 
IfAses.  contracts,  or  arrangements  concerning  their,  or  any  of  their,  distributing 
systems  made  or  enteretl  Into  by  the  defendnnts,  or  any  of  them,  prior  to  the 
entry  of  this  decree,  and  in  force  on  the  day  when  It  shall  be  entered,  are 
in  vlnlatfon  of  the  terms  thereof,  then,  in  the  event  that  the  Attorney  General 
In  writing  notifies  the  defendant  or  defendants  concerned  with  respect  to  such 
alleged  violation,  reciting  In  reasonably  specific  terms  the  nature  thereof,  the 
wrporatlon  defendants  are  hereby  directed  to  make  full  and  complete  discovery 
to  the  petitioner  with  reelect  thereto,  and'  the  corporation  defendants  are  further 
directed  to  submit  to  the  Attorney  General  or  to  any  Assistant  Attorney  General 
by  him  duly  authorized  all  of  their  books,  records,  correspondence,  or  other 
ilocuments  In  so  far  as  tbe  same  refer  to  the  alleged  violation,  and  to  furnish 
all  Information  concerning  the  same. 

f'eventeenth.  That  all  sales,  transfers,  or  other  disposition  made  by  any  of  the 
defendants  since  the  first  day  of  October,  nineteen  hundred  and  nln^een.  of 
imy  of  their  interests  in  public  stockyard  market  companies,  stockyard  terminal 
rallrods.  stockyard  newspapers  or  Journals,  public  cold-storage  warehouses  and 
retail  meat  markets,  or  incorporation,  firms,  or  associations  manufacturing. 
Jobbing,  selling,  transporting,  except  as  common  carriers,  distributing  or  other- 
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wise  il^alliig  tii  an.v  of  the  t-oiiiniodUiea  mfntluned  and  described  Id  patagraptis 
fourth  and  flftli  of  tills  decive,  unil  all  leases,  contractu,  or  arranRementB  or 
other  disposals  made  by  any  of  the  defendauta  since  tbe  first  of  October,  nine- 
teen hundred  and  Dineteen,  affe^-tinK  their  delivery  Bystema,  slmll  be  EUbinltied 
by  the  defendants  to  tbe  court  for  ita  Inveatlgetton  and  determi nation  as  to 
whether  the  aame  were  made  lu  accordance  with  the  spirit  and  purpose  of  this 
decree,  in  the  same  manner  and  with  the  Bam(^  force  and  effect  as  though  the 
BBid  aalea,  dleposltiona.  leaaea,  (.-oiitracts,  or  arcungements  hud  been  made  sub- 
sequent to  the  entry  of  thl^  decree. 

Elg-hteenth.  That  Jurisdiction  of  this  cause  be,  and  is  hereby,  retained  by  this 
court  for  the  purpose  of  taking  such  other  action  or  adding  at  the  foot  of  tills 
decree  auoh  other  relief,  if  any,  as  may  become  necessary  or  appropriate  for 
the  carrying  out  and  enforcement  of  this  decree  and  for  the  purposes  of  enter- 
taining at  anr  time  hereafter  any  application  which  the  parties  may  make  with 
respect  to  this  decree. 

Walter  I.  McCoy,  Chief  Justice.    . 

Februaby  27,  1920. 


BEPOST  OF  THE  INTEBDEPABTMESTAI.  COMWITTEB  ON  THE  QUESTION  OF  A  MOMFI- 
"CiTION  OF  THE  CONSENT  BECREB  IN  THE  CASE  OF  UNITED  STATES  OF  AMERICA  V. 
8W1FT  A  CO.  AND  OTHKB8,  WITH   RBirEBENCE  TO  UNBELATED  COMMODITIEa. 

The  Attorney  General: 

Your  committee,  consisting  of  Bayard  T.  Hainer.  selected  by  the  Secretary  of 
Agriculture  at  your  request,  Frank  C.  Hall,  selected  by  the  Secretary  of  Gotd- 
merce  at  your  request,  and  Herman  J.  Oalloway,  selected  by  you  to  conduct 
a. hearing  upon  the  question  of  a  proposal  to  modify  the  consent  decree  entered 
by  the  Supr«ne  Court*  of  the  District  of  Columbia  on  February  27,  1920,  in  the 
suit  of  the  United  States  of  America  v.  Swift  &  Co.,  and  others,  In  equity,  by 
removing  the  restrictions  and  prohibitions  upon  the  defendants  with  reference 
to  the  manufacture,  handling,  and  ilistribution  of  the  unrelated  commodities 
referred  to  in  said  decree,  submits  the  following  report. 

The  committee,  t>efore  entering  upon  the  hearing,  gave  full  notice  to  the 
parties  Interested  and  to  the  public  generally  of  the  time,  place,  and  the  pur- 
pose of  such  hearing,  and  extended  an  invitation  to  all  of  those  Interested, 
including  the  Federal  Trade  Commission,  to  present  their  views  If  they  so 
desired. 

Pursuant  to  the  plan  for  such  bearing,  written  communications  expressing 
the  views  of  interested  parties  were  received  by  the  committee  up  to  and 
Including  November  18,  1921.  Several  thousand  of  such  communications  were 
received.  Also,  pursuant  to  the  plan  for  sucb  hearing,  and  in  accordance  with 
the  notices  given,  oral  hearings  were  held  by  the  committee  beginning  Novem- 
ber 28,  1921,  and  concluded  with  a  hearing  on  December  15,  1921,  19  days 
being  consumed  in  the  actual  taking  of  testimony.  At  the  conclusion  of  the 
testimony  January  12,  1922,  was  fixed  as  the  time  for  hearing  oral  arguments 
and  for  the  filing  of  briefs.  At  the  oral  hearings  56  witnesses  appeared  and 
were  heard,  and  the  stenographic  transcript  of  this  hearing  covers  4(>T6  pages 
and  Is  submitted  herewith. 

Your  committee  has  carefully  examined  and  considered  all  testimony  and 
communications  received  In  this  matter,  together  with  the  arguments  and 
briefs,  and  is  of  the  opinion  that  the  following  questions  are  raised  for  con- 
sideration : 

1.  Did  the  court  have  jurisdiction  to  render  a  valid  decree  In  this  matter.  In 
view  of  the  allegations  in  the  answers  and  of  the  statements  in  the  stipulation)^ 
and  decree  that : 

.1  ■  *  *  while  the  defendants  and  each  of  them  maintain  the  truth  of  their 
answers  and  assert  their  Innocence  of  any  violation  of  law  In  fact  or  Intent, 
thej  nevertheless,  desiring  to  avoid  every  appearance  of  placing  themselves  in  a 
position  of  antagonism  to  the  Government,  have  consented  and  do  consent  to  the 
making  and  entry  of  the  decree  now  about  to  be  entered  without  any  findings  of 
fact,  upon  condition  that  their  consents  to  tlie  entry  of  said  decree  shall  not 
constitute  or  be  considered  an  admission,  and  the  rendition  or  entry  of  said 
decree,  or  the  decree  itself,  shall  not  constitute  or  be  considered  an  adjudication 
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tliat  tbe  deteadaats  or  any  of  them  have  In  fact  violated  any  law  of  the  United 
States." 

2.  Did  the  court  have  Jurisdiction  to  grant  the  relief  awarded  In  this  decree* 
as  to  unrelated  commodities,  in  view  of  the  contentions  that: 

(a)  The  bill  does  not  allege  any  violation  of  law  with  reference  to  unrelated 
commodities. 

(b)  The  relief  granted  Is  an  absolute  prohibition  of  the  corporate  defendants 
in  engaging  in  the  manufacture  and  distribution  of  unrelated  lines  and  is  not 
confined  to  a  restraint  of  the  defeudunts  from  committing  unlawful  acts  la 
carrying  on  this  business,  which  U  not  of  itself  an  unlawful  business. 

(c)  The  relief  granted  is  broader  than  either  the  allegations  of  the  bill  or 
the  rielief  prayed  for  thereto. 

id)  The  decree  imposes  penalties  in  excess  of  those  authorized  by  the  anti- 
trust laws.  The  remarks  of  Chief  Justice  White,  at  pages  7T  and  78  In  tbe 
decision  in  the  case  of  Standard  Oil  Co,  v.  United  Stales  of  America  (221 
U.  S.,  1),  are  urged  upon  the  committee  In  support  of  this  contentlou.  Sucli 
remarks  are  as  follows: 

"As  penalties  which  are  not  authorized  by  law  may  not  be  inflicted  by 
judicial  authority,  it  follows  that  to  meet  the  situation  with  which  we  are 
confronted  tbe  application  of  remedies  two-fold  in  character  becomes  essential. 
First.  To  forbid  the  doing  In  tlie  future  of  acts  like  those  which  we  have 
found  to  have  been  done  in  the  past  which  would  be  violative  of  the  statute. 
Second.  The  exertion  of  such  measure  of  relief  as  will  effectually  dissolve 
the  combination  found  to  exist  In  violation  of  the  statute,  and  thus  neutralize 
tbe  extension  and  continually  operating  force  which  the  possession  of  the  power 
nnlawfully  obtained  has  brought  and  will  continue  to  bring  about. 

■■  In  applying  remedies  for  this  purpose,  however,  the  fact  must  not  be  over- 
looked that  Injury  to  the  public  by  the  prevention  of  an  undue  restraint  on, 
or  the  monopolization  of  trade  or  commerce,  is'  the  foundation  upon  which  the 
prohibitions  of  the  statute  rest,  and  niorei)ver  that  one  of  the  fundamental 
purposes  of  the  statute  is  to  protect,  not  to  destroy,  rights  of  property," 

3.  Is  the  decree  as  to  the  unrelated  commodities  proper  In  view  of  tbe  fact 
that  tbe  Federal  Trade  Commission,  In  the  testimony  given  at  the  hearing. 
stated  that  they  have  no  evidence  of  a  monopoly  by  the  defendants  or  of  a  . 
combination  or  conspiracy  among  the  defendants  with  reference  to  unrelated 
commodities,  but  that  they  Justify  such  decree  upon  the  ground  of  tbe  menace 
of  the  potential  power  of  the  defendants  to  acquire  such  a  monopoly  (see  pp. 
2143.  2148,  2149,  2150,  2170,  2171,  and  2304  of  hearing  l>efore  interdepartmental 
committee),  and  in  view  of  the  further  fact  that  the  Supreme  Court  of  the 
United  States,  in  the  case  of  United  States  of  America  v.  United  States  Steel 
Corporation  and  otliers  (251  U.  S.,  417),  decided  on  the  1st  day  of  March,  1920, 
after  the  entry  of  the  decree  in  this  case,  at  pages  450  and  451  of  such  decision, 
says: 

"The  Government,  therefore,  is  reduced  to  the  assertion  that  the  size  of  the 
corporation,  the  power  It  may  have,  not  the  exertion  of  the  power,  is  an  ab- 
horrence to  tbe  law,  or  as  tbe  Government  says,  '  the  combination  embodied  In 
tbe  corporation  unduly  restrains  competition  by  its  necegiary  effect  (the  Italics 
Ib  the  emphasis  of  the  Government),  and  therefore  Is  unlawful  regardless  of 
purpose,'  'A  wrongful  purpose.'  the  Government  adds,  '  Is  matter  of  a^rava- 
tlon.'  The  illegality  is  statical,  purpose,  or  movement  of  any  kind  only  Its 
onpbasls.  To  assent  to  that,  to  what  extremes  would  we  be  led?  Competition 
consists  of  business  activities  and  ability — they  make  its  life ;  but  there  may  be 
fatuities  in  it.  Are  the  activities  to  be  encouraged  when  militant,  and  sup- 
pressed or  r^^ated  when  triumphant  because  of  the  dominance  attained?  To 
SDch  paternalism  the  QovernmeDt's  contention,  which  regards  power  rather 
than  its  use  the  determining  consideration  seems  to  conduct.  Certainly  con- 
dncts  we  may  say,  for  It  is  the  inevitable  logic  of  the  Gkrvernment's  contention 
tliat  competition  must  not  only  be  free,  but  that  It  must  not  be  pressed  to  tbe 
ascendMicy  of  a  competitor,  for  In  ascendency  tb^e  is  the  menace  of  monopoly. 

"We  have  pointed  out  that  there  are  several  of  the  Government's  contentions 
which  are  difficult  to  represent  or  measure,  and  the  one  we  are  now  consider- 
ing— that  is,  the  power  is  '  unlawful  regardless  of  purpose ' — is  another  of  them. 
It  seems  to  us  that  it  has  for  its  ultimate  principle  and  Justification  that 
strength  in  any  producer  or  seller  is  a  menace  to  tbe  public  Interest  and  illegal 
because  there  is  potency  In  it  for  mischief.  Tbe  regression  is  extreme,  but 
short  of  It  the  Government  can  not  stop.  The  fallacy  it  conveys  is  manifest." 
101418—22 2 
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4.  It  Is  also  urged  that  the  operation  of  the  decree  with  respect  to  unrelated 
coinmodttles  le  a  restralat  ot  irade  and  commerce  In  such  lines,  and  1b,  therefore, 
in  conflict  with  the  purpose  and  Intent  of  the  antitrust  laws. 

5,  The  further  contention  1b  made  that  the  eaforcement  of  the  decree  works 
an  Injury  to  the  public  generally,  and  especially  to  producers,  growers,  and 
canners  of  fnilta  and  vegetableB,  In  that  It  deprives  them  of  one  method  of  dis- 
tribution of  their  products,  which  method  was  formerly  (^)en  to  them  and 
entirely  eliminates  the  defendants  as  one  class  of  competitors,  leaving  onl; 
one  other  class,  namely,  the  wholesale  grocers,  to  dominate  the  entire  Qeld  of 
distribution. 

8.  It  is  also  contended  that  the  decree  with  respect  to  unrelated  lines  Is  con- 
trary to  public  policy,  In  that  it  prohibits  and  restrains  the  defendants  from 
engaging  in  export  trade  of  the  farm  products  of  the  United  States  and  would 
also  hinder  and  prevent  the  defendants  from  participating  in  the  organization 
or  operation  of  such  an  export  company  as  Is  authorized  by  the  Webb  Export 
Trade  Act. 

7,  Is  the  retention  of  the  provisions  of  this  decree  with  reference  to  un- 
related commodities  contrary  to  public  policy,  or  do  such  provirions  longer 
serve  any  useful  purpose  in  view  of  the  fact  that  It  is  contended  that  the 
packers  and  stockyards  act,  1921,  enacted  by  Congress  since  the  entry  of 
this  decree,  confers  upon  the  Secretary  of  Agriculture  full  power  and  Jurisdic- 
tion to  supervise  and  regulate  the  activities  of  the  meat  packers  with  reference 
to  the  unrelated  commodities  mentioned  in  the  decree,  as  well  as  other  matters. 
and  thus  fully  protects  the  public  interest  therein? 

There  are  several  other  questions  of  more  or  less  importance  raised  and 
presented  in  the  consideration  of  this  request  for  a  modiflcatlon,  which  it  is 
unnecessary  to  here  state. 

All  of  the  questions  presented  by  this  request  for  a  modification,  and  at  the 
hearing  conducted  thereon  were  strenuously  opposed  and  ably  argued  by  counsel 
for  the  wholesale  grocers. 

Your  committee  has  come  to  the  conclusion  that  such  grave  and  far-reaching 
questions,  which  affect  not  only  the  provisions  of  the  decree  with  respect  to 
unrelated  commodities  but  which  also  strike  at  the  very  foundation  of  the 
entire  decree  and  are  of  such  vital  interest  to  the  public  generally,  are  matters 
which,  regardless  of  what  position  the  Attorney  General  might  assume,  must 
be  ultimately  decided  by  the  court  which  entered  the  decree  before  any  modifi- 
cation could  be  made,  and  as  those  who  most  strongly  oppose  any  modifica- 
tion—namely,  the  wholesale  grocers — are  now  parties  to  this  cause  by  Inter- 
vention, which  intervention  has  been  sustained  by  the  court  since  the  request 
for  this  hearing  before  the  Attorney  General  was  granted,  it  seems  that  the 
way  Is  now  open  for  those  who  urged  a  modification  and  who  so  earnestly  con- 
tended that  they  have  been  seriously  Injured  by  this  decree  and  have  never  had 
their  day  In  court  to  present  such  questions  and  contentions  In  the  first  In- 
stance to  the  court  for  decision,  without  the  same  being  in  any  way  prejudged 
by  the  Attorney  General. 

Therefore,  your  committee  feels  that  this  request  by  the  California  Coop- 
erative Canneries  Co.  and  Others  for  a  modification  of  this  decree  fflionld  be 
presented  in  the  first  Instance  to  the  court  which  entered  this  decree  and  not 
to  the  Attorney  General. 

Respectfully  submitted. 

B&TABD  T.  Haineb, 

Fbank  C.  Hall, 

Hkbuah  J.  Galloway,  Chairman, 

Interdepartmentai  Committee.  • 

Jabuaby  20, 1922. 

(The  subcommittee  thereupon  adjourned  to  meet  at  the  call  of  the  chairman.) 
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THUBJ»>AY,  AFBIL  21,  1923. 

United  States  Senate. 
Subcommittee  of  the  Committee  on  Aobicultube  ano  Fohestbt, 

Wa»himton.  D.  C. 
Tlie  subcoEumltte«  met.  pureuaat  to  call,  at  2  oVIock  p.  m..  In  room  339,  Senate 
Office  Building,  Senator  Edwin  F.  Ladd  (phairman)  presiding. 
Present :  Senators  Ladd,  Norbeck,  aod  Kendrick. 

Senator  Ladd,  Stnc'e  our  last  i^eetlng  tbe  committee  has  obtained  authority 
to  have  printed  as  a  part  of  the  proceedlnffs  the  record  of  the  Joint  hearing 
before  the  Attorney  General,  the  Department  of  Agriculture,  and  the  D^wrt- 
nient  of  Commerce.  I  will  aek  the  reporter  to  have  the  record  printed  in  the 
proceedings ;  also  some  additional  correspondence,  with  incloeures,  from'  the 
Attorney  Gleneral. 

(The  correspondence  and  record  referred  to  are  here  printed  in  full,  as 
follows  0 

DEPABTUENT   of   JjUSTICE, 

Waghington,  D.  C.  ApHl  80, 1911. 
Hod.  B.  F.  Ladd, 

I'uited  States  Senate,  WasMngtou,  D.  C. 
Mt  Deab  Sbmatob  Ladd  :  As  my  original  report  upon  Senate  Resolution  211, 
dated  February  3.  1922,  was  addressed  to  the  Senate  of  the  United  States  and 
seat  to  tbe  Secertary  of  that  honorable  body,  which  official  bad  formally  for- 
wanled  a  copy  of  such  resolution  to  me,  I  have  addressed  a  supplemental  report 
to  such  resiolution  to  the  Senate  and  sent  the  same  to  the  Secretary  thereof. 
This  supplemental  report  contains  Information  concerning  developments  in  this 
matter  since  my  original  report,  and  I  wish  to  hand  you,  as  chairman  of  the 
subcommittee  considering  such  Senate  resolution,  a  copy  of  such  supplemental 
report,  together  with  the  luclosures  attached  thereto. 
Very  truly  yours, 

H.  M,  Dat:ghebty. 

Attorneg  General. 

April  20,  1922. 
To  the  Senate  of  the  United  States: 

In  view  of  certain  recent  developments  in  the  case  of  United  States  v.  Swift  & 
Co.  and  others,  being  the  suit  in  equity  No.  37623.  in  tbe  Supreme  Court  of  the 
District  of  Columbia,  commonly  known  as  the  packers'  consent  decree,  I  wish 
lo  supplement  my  report  to  the  Senate,  dated  February  25,  1922,  in  reply  to 
SMate  Resolution  211,  dated  February  3,  1922. 

The  important  developments  since  my  report,  briefly  stated,  are  as  follows; 

The  Morris  group  of  defendants,  the  Armour  group  of  defendants,  and  the 
Swift  group  of  defendants,  each  filed  a  report  of  thetr  efforts  to  sell  their 
Interests  in  public  stockyard-market  companies,  which  showed  that  they  had 
«>  far  not  disposed  of  their  larger  holdings  in  siich  companies,  and  alleged 
thai  despite  diligent  efforts  they  had  been  unable  to  dispose  of  the  same.  They 
requested  a  year's  additional  time  under  the  existing  plans  within  which  to 
ouike  disposition  of  these  holdings  as  provided  in  the  original  decree.  The  Gov- 
ernment appeared  in  court  and  stated  that  It  felt  a  year's  extenslou  should  not  be 
granted  at  this  time,  but  that  the  Government  would  be  willing  to  consent  to  four 
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mouthB'  exteiiHiiin,  and  If  the  tlffefulantB,  after  imlnK  reaeotiBble  efforta,  had 
then  been  unahle  to  dispose  of  such  holdinxs  they  miKlit  tben  come  to  the  court 
and  make  a  abowlog  and  procure  such  orders  from  the  court  as  were  Just  and 
proper.  The  court,  however,  overruled  the  objectlone  of  the  Government  and 
extended  the  lime  lor  such  (lispoaltionB  to  March  3,  1923. 

Hon.  George  Sutherland  and  Hon.  Henr.v  \V.  Anileraon.  who  are  trusteea 
appointed  bj'  the  court  under  the  sKwkyardH  plans  fileil  by  the  Swift  and  Ar- 
mour groups  of  dpfendanta  have  flleil  a  report  In  court,  a  copy  of  wliitli  is 
attached  hereto  for  jour  information. 

The  California  Cooperative  Canneries  Co.,  who  have  been  the  chief  pro- 
ponents of  a  modification  of  thl8  decree,  on  yesterday  (April  ]9,  1922)  filed  in 
court  a  petition  for  intervention,  a  copy  of  which  was  formally  served  upon 
this  department  to-day.  For  your  information  1  also  inclose  a  copy  of  sucli 
petition, 

I  am  forwarding  to  Hon.  E.  F.  Ladd,  chairman  of  the  subcommittee  ai> 
pointed  to  consider  Senate  Resolution  211.  a  copy  of  this  letter  together  with  a 
copy  of  such  inclosures. 

Respectfully  submitted. 

H.  M.  Datjohebty,  Attoineu  General. 

In  the  ^"".reme  Court  <)f  tlie  DlstrltT  of  Columbia.  In  equity  No.  37623. 
United  States  of  America,  petitioner,  r.  Swift  &  Co.,  Armour  &  Co.,  Morris  & 
Co.,  Wilson  &  Co..  and  Cudahy  Facliing  Co.  et  al.,  respondents. 

To  the  hottorahle  junticeit  ot  the  Supreme  Court  of  the  District  of  Columbia: 

The  onderslffneil,  Geoi^e  Sutherland  and  Henry  W.  Anderson,  who  were  ap- 
pointed tnistees  under  the  plan  for  deposit  of  the  stocit  of  tlie  Swift  and 
Armour  interests  in  certain  stockyards,  as  more  fully  set  forth  in  said  plan 
approved  by  decree  entered  in  the  alM)ve-en titled  cause  on  April  12,  1921,  beg 
leave  to  subqilt  the  following  report: 

First.  The  provisions  of  said  plan  with  respect  to  the  appointment  and  duties 
of  the  individual  trustees,  in  so  far  as  pertinent  to  the  matters  herein  reported, 
are  as  follows: 

"  Upon  the  approval  of  this  plan  by  the  court,  these  defendants  will  execute 
and  deliver  to  Henry  W.  Anderson,  of  Hichmond.  Va.,  and  George  Sutherland, 
of  Salt  Lake  City,  Utah,  as  trustees,  powers  of  attorney.  Irrevocable  during  the 
time  thlH  plan  remains  in  elifect.  authorizing  said  trustees  jointly  to  vote  all  of 
the  stock  of  said  defendants  in  said  last-mentioned  stockyard  companies  and 
stockyard  terminal  railroad  companies,  or  such  jwrtion  thereof  as  from  time  to 
time  shall  remain  unsold  pursuant  to  this  plan. 

"  Said  Individual  trustees  shall  be  charged  with  tiie  duty  of  acquaintine 
themselves  with  the  conduct  and  operation  of  said  stockyard  companies  and 
stockyard  terminal  railroads,  but  shall  not  vote  said  stock  so  as  to  interfere 
with  the  management  and  conduct  of  said  public  stockyard  market  companies 
or  the  stockyards  operated  by  them,  or  said  stockyard  terminal  railroads,  unless 
both  of  said  trustees  sliall  be  of  the  opinion  that  said  stockyards  or  stockyard 
terminal  railroads,  or  some  of  them,  are  being  used  In  violation  of  the  antitrust 
laws  of  the  United  States  or  the  decree  herein. 

"  In  case  said  trustees  shall  disagree  as  to  the  voting  of  said  stock,  they,  or 
either  of  them,  or  the  petitioner,  or  the  defendants,  may  apply  to  the  court  for 
an  order  directing  how  said  stock  shall  be  voted,  with  the  right  of  either  party 
hereto  to  be  heard  and  to  except  to  the  order  of  the  court  and  to  appeal  there- 

"  It  shall  be  the  duty  of  said  trustees  to  keep  themselves  Informed  as  to  the 
progress  made  in  the  sale  of  the  stock  In  accordance  with  this  plan  and  report 
the  same  to  the  court  as  and  when  directed  by  it,  or  upon  their  own  initiative, 
and  with  such  recommendations  and  suggestions  as  the  may  deem  proper," 

Second.  That  in  pursuance  of  the  provisions  of  the  said  plan  the  corporations 
and  individuals  constituting  the  Swift  and  Armour  groups  of  the  defendants 
during  the  latter  part  of  April,  1921,  and  the  early  part  of  May,  1921,  executed 
and  delivered  to  your  trustees  powers  of  attorney  to  vote  said  stock  in  the 
respective  stocliyards  mentioned  and  described  In  said  plan,  in  the  amounts 
therein  stated,  under  and  pursuant  to  the  terms  and  provisions  thereof.  Your 
trustees  are  advised  that  on  May  12,  1921,  the  said  corporations  and  individuals 
composing  said  Swift  and  Armour  groups  of  defendants  deposited  with  the 
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IDluols  Trust  &  Savings  Bauk,  lis  li^poaitorj-.  certificates  of  stock  iluly  indorsed 
in  biaok  representing  tlieii  respective  sltares  of  stock  in  the  various  etocicyards 
ntenttoned  in  said  plan,  or  where  sucb  certificates  of  atock  were  pledged  as  col- 
lateral ttiey  deposited  an  order  from  the  pledgee  to  exchange  said  certificates 
upon  neeotiahlt!  receipts  from  nai<l  (ieposltory.  as  provided  in  the  plan.  This 
deposit  was  made  under  escrow  af-rpfinent.  and  copies  of  the  said  agreement 
and  other  papers  In  connection  therewith  were  furnished  to  your  trustees,  and 
your  trustees  are  advised  the  same  were  also  filed  In  the  record  in  the  above' 
entitled  cause. 

Third.  Tiie  provisions  of  said  iilim  fur  deposit  of  said  stocks  niid  vesting  the 
viittujc  power  thereof  in  your  trustees  Imviug  tlios  been  carrleii'oiit  by  the  de- 
fendantfi  named,  your  trustees  proceedtd  ns  rapidly  as  practicable  to  fniulllar- 
ize  tbeiDselves  with  the  conditions  surroundiuK  the  dischargee  of  the  duties  im- 
posed npon  them  by  the  provision  of  said  plan  quoted  above.  After  due  con- 
xidemtion  and  a  study  of  such  portions  of  the  record  in  the  above  entitled  cause 
»«  bore  upon  the  performance  of  tlieir  duties  as  trustees  under  said  plan,  they 
ileiermine*]  that  It  would  he  wise  for  them  to  visit  personalty  a  number  of  the 
ntcicliynrds  Ihe  stocks  of  which  were  deposited  under  said  plan,  and  to  fa- 
miliarize Hiemaelves  by  ^rsonal  investigation  of  the  conditions  surrounding 
Mid  yards  and  the  operations  thereof,  and  to  secure  by  Interview  with  persona 
iwDductln;;  business  in  said  stockyards  such  Information  as  would  enable  them 
in  discharge  Intelligently  the  duties  Imposed.  With  this  object  in  view,  your 
inislees  left  Washington  on  the  22d  day  of  May,  1821,  accompanleii  by  Hermnn 
J.  (Jallowuy,  Esq.,  special  assistant  to  the  Attorney  General  representing  the 
n^imrtuient  of  Justice  of  the  United  States  in  this  lUiKatloQ.  Arriving  at  Chi- 
diBO  on  May  23.  1921,  your  trustees,  together  with  Mr.  Galloway,  spent  the- 
<lRya  of  Mtiy  23  and  24  In  conference  with  the  officers  of  Armour  &  Co.  and 
.twifi  &  Co.  and  other  defenddnts  constituting  the  Armour  and  Swift  groups  of 
(tpfendantti,  with  a  view  to  fflmiliarislng  themselves  as  far  hs  practicable  with- 
the  eeneral  conditions  and  methods  of  operation  prevailing  at  the  various  stock- 
yiinln.  the  stocks  of  whicb  were  deposited  ns  aforesaid. 

As  a  result  of  these  conferences,  arrangements  were  perfected  for  your  trus- 
tees accompanied  by  Mr.  Galloway  and  a  competent  stenographer,  to  visit  the 
more  Important  stockyards,  inspect  the  same  personally,  and  hold  hearings  fit 
wlili^  it  was  proposed  to  secure  Information  from  vurious  interests  concerned 
as  to  the  methods  of  operation  prevailing  at  said  yards,  and  the  general  eondl- 
tlnns  surrounding  the  same.  Arrangements  were  also  made  to  give  notice  at 
meh  of  the  points  at  which  said  stockyards  propose<l  to  be  vislte<1  were  located. 
of  the  proposed  visit  of  your  trustees  and  the  purposes  theref.  by  lioticee  posted 
at  tlie  stockyards  and  published  In  the  local  press,  and  by  such  notices  to  invite 
All  persons  interested  in  the  stockyards,  or  doing  business  therein,  or  In  any 
nHnoiT  Interested  in  nny  question  affecting  the  duties  of  your  trustees  under 
said  pUin,  ns  well  as  the  leading  citizens  of  said  districts  to  meet  with  your  trus- 
tees at  said  stockyards  and  give  them  any  information  which  would  enable 
them  latelligently  to  discharge  the  duties  imposed  upon  them  by  said  decree. 

These  arrangements  having  been  perfected,  your  trustees,  accompanied  by 
Jlr.  Galloway,  as  aforesaid,  and  by  a  repi-esentative  of  the  defendants,  arranged 
H  schedule  for  a  visit  to  the  principal  yards  the  stocks  of  which  were  deposited 
under  said  plan,  so  that'they  could  spend  at  least  one  day  at  each  of  said  yards. 
Tlie  Tirds  visited  and  inspected  and  the  dates  of  said  visits  were  as  follows: 
St.  Paul  Union  Stockyards,  St.  Paul,  Minn.,  Wednesday,  May  25,  1921, 
Sioux  City  Stockyards,  Sious  City,  Iowa,  Tliursday,  May  26,  1921. 
Inlon  Stockyarils  Co.  of  Omaha  (Ltd. I,  Omaha,  Nebr.,  Friday,  May  27,  1921. 
I^eover  Union  St«ck.vards,  Denver.  Colo.,  Saturday.  May  28,  1921. 
Kimsas  City  Stockyards,  Kansas  Cit.v.  Mo.,  Monday,  May  30,  1921. 
St.  LoniB  National  Stockyards,  East  St.  T»ul8,  111.,  Tuesday,  May  31,  1921. 
Having  completer]  this  itinerary  and  inspection  of  said  yards,  and  holdlug^ 
hearings  «t  each  as  hereinafter  stated,  your  tnistees  returned  to  Chicago  from 
Fjist  St.  1..0U1B  and  spent  Wednesday.  June  1.  1921.  in  conference  with  the  repre- 
spntativea  of  the  Swift  and  Armour  groups  of  defendants,  st  which  the  results 
cf  the  Inspections  and  hearings  aforesaid  were  d[ecusse<l  and  suggestions  sub- 
inlttei]  based  thereon,  a^  well  as  certain  sujwestlons  with  respect  tn  the  sale  of 
the  stocks  of  the  Swift  and  Armour  groups  of  defendants  deposite^l  under  snid 
plan. 

Tour  trustees  have  not  visited  personally  the  remaining  yards  nieutioneil  In 
Mid  plan.  HS  these  yards  are  all  comparatively  small  and  the  amounts  of 
slocks  held  by  the  Swift  and  Armour  groups  of  defendants  tlierein  not  large. 
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Your  trustees  have,  however,  inqutrtHl  Into  the  methods  ol  operation  prei-ailing 
at  the  yardK  uot  viitltetl,  and  have  ohtalned  written  reports  hs  to  a  number  of 
said  yardH  covering  aubttantlally  the  KroundH  covered  by  the  hearings  at  the 
j'ards  visited,  and  they  are  Informed  ttint  the  cundttlons  and  methodB  of  opera- 
tion prevailing  at  these  einaUer  yards  not  visited  or  inspected  are  substantially 
the  hume  as  those  prevailing  tit  the  yards  which  your  trustees  viBited  as  afore- 
said. Tour  trustees  have  not,  thefefore,  deemed  it  necessary  to  make  a  iier- 
sonal  visit  to  these  yards. 

Since  the  Inspections  of  and  tiie  heariu)^  at  tlie  yards  mentioned  your  trustees 
have  endeavored  to  keep  themselves  informed  In  nceordance  with  the  iirovisioii.s 
of  said  pian  witli  the  conditions  and  methods  of  operation  at  said  yards  and 
all  other  matters  altecting  their  duties  under  said  plan.  They  have  held  con- 
ferences from  time  ta  time  with  the  representatives  of  Swift  and  Armour 
groups  of  defendants,  and  by  correspondence  and  otherwise  have  kept  In  touch 
with  the  situation,  to  the  end  that  they  might  be  In  a  position  at  any  time  to 
inform  the  court  of  any  matters  as  to  which  ft  might  desire  information  from 
them  within  the  scope  of  their  duties  under  said  plan. 

The  geuerni  results  of  the  investigations  and  conferences  aforesaid  will  he 
summarized  below  under  appropriate  headings. 

I.    THE    CONDUCT    ANn   OPERATION    OF    SAID    STOCKTABU    COMPANIES    AND    STOCKYABD 
TEEM  I  NAD  BAILBOADS. 

The  stockj'ards  visited  and  Inspected  by  your  trustees,  as  aforesaid,  were 
all  constructed  and  operated  on  the  same  general  plan,  subject  to  such  minor 
changes  in  detail  as  were  made  necessary  by  physical  and  local  conditions, 
and  your  trustees  are  advised  that  the  same  general  conditions  and  methods 
of  operation  prevailed  at  those  yards  not  actually  visited.  In  general,  the 
stockyards  consist  of  a  series  of  pens  of  varying  size,  adapted  to  the  require- 
ments of  the  business,  divided  into  sections  by  alleys  or  driveways,  through 
which  the  cattle  are  driven  to  and  from  the  pens,  such  alleys  or  drivewa.va 
being  equipped  with  suitable  gates  for  cutting  out  and  directing  the  movements 
of  the  cattle.  The  partitions  and  gates  are  constructed  of  wood  or  planking. 
A  few  of  the  pens  In  some  of  the  yards  arc  still  unpaved,  hut  the  large  majority 
of  the  pens,  as  well  as  the  driveways,  are  paved  with  either  brick  or  concrete, 
the  present  tendency  being  to  provide  concrete  pavements  which  Insure  greater 
permanency  and  better  sanitary  conditions. 

The  yards  jire  divided  into  sections  for  the  accommodation  of  horses  and 
mnlea,  cattle,  hogs,  and  sheep  in  varying  proportions  to  meet  the  requirements 
of  the  several  markets.  The  cattle  pens  are  generally  single  deck  and  un- 
covered, while  the  sheep  and  hog  pens  are  generally  of  concrete,  double^leck 
construction,  with  incline  planes  for  driving  from  one  level  to  another.  Where 
the  horse  and  mule  markets  are  large,  as  In  Kansas  City  and  East  St.  Louis, 
proper  stable  facilities  with  auction  houses  are  provided.  All  of  the  yards  are 
provided  with  facilities  for  feed  distribution,  generally  by  overhead  galleries, 
with  running  water  In  the  pens.  The  unloading  railway  tracks  are  located  at 
one  side  of  the  yard  and  connected  therewith  by  unloading  platforms  and 
chutes  of  wood  or  concrete,  throngh  which  the  animals  are  driven  from  the 
cars  into  unloading  pens,  and  thus  distributed  throughout  the  yard.  Wood 
or  concrete  runways  extend  from  the  yards  to  the  various  adjoining  pecking 
plants,  and  reloading  facilities  are  provided  for  the  reshipment  of  cattle  not 
slaughtered  at  the  local  plants.  The  modern  tendency  in  all  yards  is  toward 
reinforced  concrete  construction. 

Adjoining  the  stockyards  in  each  instance  is  an  administration  building 
o.wned  by  the  company.  In  this  building  are  located  the  operating  officers 
of  the  stockyard  and  terminal  railroad  companies,  and  facilities  are  pro- 
vided for  the  accommodation  of  shippers,  dealers,  and  others  doing  business 
ia  the  yards.  In  addition  to  the  offices  and  services  of  the  stockyard  com- 
pany, offices  are  provided  and  rented  in  the  administration  building  to  a 
stockyard  bank  and  a  newspaper,  as  well  as  commission  men,  traders,  and 
speculators  doing  business  on  the  yards.  In  connection  with  some  of  the 
larger  yards,  a  hotel  is  provided  for  stock  raisers  and  others  who  visit  the 
yard  on  business.  The  hotel  building  is  owned  by  the  stockyard  company 
but  is  operated  under  lease  entirely  separate  from  the  stockyards  themselves. 

The  handling  of  cattle  upon  and  through  said  yards  Is  conducted  substan- 
tially as  toUowa: 
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By  arrangement  wttU  the  various  railroad  companies,  telegraphic  notice  iB 
given  in  advance  of  cattle  in  transit  to  the  yards;  and  tliese  notices  are 
posted  upon  a  bulletin'  board  in  tbe  aduiinistration  building,  showing  the 
commission  men  or  otliers  to  whom  said  cattle  are  consigned  and  the  prohable 
time  of  arrival.  On  arrival  of  these  cattle  trains  at  point  or  destination  tbe 
cars  are  delivered  to  the  terminal  railroad  company,  which  maintainG  a  con- 
nectloQ  with  the  various  raUway  lines  and  operates  the  traclw  into  the  yards. 
The  cars  are  then  moved  by  the  terminal  railroad  to  the  unloading  chutes, 
and  the  cattle  are  uoloaded  by  the  stockyard  company  into  unloading  pens 
and  driven  into  the  alleyways  or  driveways  where  they  are  delivered  to  the 
commission  men  or  others  to  whom  they  are  consigned  and  taken  to  the  pens 
of  such  commission  men  ot  consignee.  The  commlasion  men  theu  get  in 
touch  with  the  various  buyers  operating  upon  the  yard  and  offer  these  cattle 
to  the  buyers,  the  price  being  negotiated  with  the  various  buyers.  The  pur- 
dtaser  may  be  a  representative  of  the  packing  house  operating  plants  near 
the  yards,  an  order  buyer  buying  on  order  from  other  and  distant  plants,  a 
trader  purchasing  for  the  purpose  of  stocking  and  feeding  cattle  in  the  terri- 
tory contiguous  to  the  yards,  or  a  speculator  who  buys  on  the  yards,  feeds 
the  cattle,  sorts  them,  and  then  resells  them  either  to  stockerg  or  traders  or 
packers  at  the  best  price  obtainable.  Tbe  cattle  are  fed  and  watered  tmme- 
diately  upon  their  arrival,  and  any  crippled  animals  are  cut  out  and  taken  to 
special  pens  where  they  are  treated. 

When  a  sale  has  been  effected  the  cattle  are  driven  to  the  scale  houses  and 
velgbed  and  delivered  to  the  purchaser  upon  passing  from  the  scales  after 
weighing.  They  are  then  driven  either  to  the  packing  houses  if  pnrchased  by 
packers  or  to  tbe  pens  of  the  stacker,  feeder,  or  speculator,  or.  If  intended 
for  reshlpment,  to  the  reloading  pens. 

In  some  States  the  yards  are  under  control  of  State  public-utility  commls- 
stons,  as  In  Minnesota  and  Missouri.  In  such  cases  the  handling  of  the  cattle 
and  the  feeding  and  weighing  is  supervised  by  representatives  of  such  com- 
mlssfon.  The  cattle  are  inspected  by  representatives  of  the  United  States  <!ov- 
ermnent  on  their  arrival  In  order  to  eliminate  diseased  cattle  or  others  unfit 
for  the  markets.  Further  details  as  to  the  various  matters  involved  in  the 
conduct  of  the  yards  and  the  management  thereof  will  be  given  below  with 
reference  to  the  testimony  In  the  record  of  the  hearings  held  by  your  trustees 
bearing  8[>eclflcally  thereon. 

For  full  and  detailed  Information  as  to  the  organization,  conduct,  and  opera- 
tion of  aald  stockyards,  the  court  is  referred  to  the  following  testimony  and 
eibibita  filed  as  a  part  thereof : 

St.  Paul  vard».—T.E.  Goode(  record,  pp.  2-13) ;  R.J.Wells  (record,  pp.  14-36). 

Bioux  Oily  v^ds.—R.  L.  Eaton  (record,  pp.  108-149). 

Omaha  yardg.^EL  Buckingham  {record,  pp.  205-233)". 

Denver  yards. — J.  A.  Shoemaker  (record,  pp.  801-337). 

St.  Joseph  yai-as. — J.  0.  Barkiey  (record,  pp.  39&-*24). 

Kangat  City  vnrds.— George  R.  Collett  (record,  pp.  425-428). 

Eatt  St.  Louig  yardt. — E.  F.  Blsbee  (record,  pp.  430-464). 

Tbe  following  subjects  of  special  inquiry  may  be  specifically  mentioned  for  the 
Information  of  the  court: 

(1)  Terminal  railroadi. — Terminal  railroads  exist  In  connection  with  the 
stockyards  at  all  yards  visited  by  your  trustees  and,  as  jour  trustees  are 
advised,  at  other  yards  not  so  visited.  These  terminal  railroads  are  owned  and 
operated  by  a  corporation  which  is  separate  from  the  stockyard  company,  but 
the  stock  of  which  Is  owned  by  the  stockyards  company.  In  some  instances 
the  terminal  railroad  companies  own  their  own  locomotives  and  equipment  from 
moving  trains,  while  in  other  instances  they  own  no  eQulpment,  but  simply 
own  the  tracks  and  railroad  facilities  upon  which  the  trains  are  moved  with 
the  equipment  of  the  railroads  connecting  therewith. 

The  terminal  railroads  are  connected  with  the  main  transportation  lines 
reaching  the  point  at  which  the  stockyards  are  located  and  upon  which  stock 
is  hauled  to  and  from  the  yards.  The  railroad  companies  deliver  the  ship- 
ments in  cars  to  the  terminal  railroad,  which  in  turn  moves  these  shipments  to 
tbe  nnloadlng  yards  and  receives  cars  from  the  CMinectIng  railroads  and  places 
them  at  the  reloading  pens  for  the  handling  of  such  cattle  as  may  be  resbipped. 
These  railroads  also  handle  cattle  which  may  be  unloaded,  fed,  and  watered  at 
tbe  yards  while  in  transit  from  and  to  other  points. 
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These  terminal  rallroailH  are  under  the  nupervlalon  of  the  InterMate  Com- 
merce CommlBHion  and  of  the  State  public  utility  coniniURionR  wlUiln  the  limits 
of  their  jurlaiHction.  Their  rates  are  on  file  with  the  Interstate  Corameree 
ComnilsaioQ.  The  detailH  an  to  the  ownerHhlp  and  operation  of  these  terminal 
railroads  are  given  in  the  evidence  of  the  various  managers  of  the  yards  ctled 
above  and  the  eshlblts  filed  therewith.  The  court  Is  referred  especially  to  the 
following  pH^B  of  volume  1  of  the  record  as  bearing  upon  this  subject:  Pages  6, 
7,  130,  212.  307.  414.  and  448. 

(2)  AiHgnmenl  of  tpace  in  the  yardt. — Your  truateea  made  Kpedal  Inquiry 
Into  the  methods  followed  in  aBslgnIng  pens  or  Hpace  to  the  various  commission 
men,  traders,  and  speculators  who  operated  in  the  yards.  This  Inquiry  waa 
especially  directed  to  the  question  as  to  whether  there  was  any  discrimination 
in  this  regard.  It  appears  that  no  charge  is  made  by  the  stockyards  company 
ft>r  the  use  of  the  pens  by  the  commission  men,  traders,  and  speculators.  The 
pens  are  asslKned  to  the  various  commission  mea  In  one  section  of  the  yard,  to 
traders  in  another  section,  and  to  speculators  In  another  section,  the  object 
being  to  arrange  these  assignments  In  such  way  as  best  to  promote  the  c<ai- 
venlence  and  expeditious  handling  of  the  cattle  in  the  yards,  and  to  avoid 
movements  in  different  directions.  The  amount  of  space  assigned  to  each  of 
the  commission  men,  traders,  nnd  speculators  Is  based  generally  upon  the 
amount  of  business  done  the  preceding  year.  These  assignments  of  space  are 
readjusted  from  time  to  time  to  meet  the  changes  In  the  development  of  the 
business  of  the  various  commls-ilon  men.  traders,  and  speculators.  If  a  new 
buyer  enters  the  yard  he  is  given  the  beet  available  ^^ace.  the  amount  thereof 
being  based  npon  his  probable  bus'ness,  and  thereafter  adjusted  in,  accordance 
with  experience.  While  each  of  the  commission  men,  trailers,  and  speculators 
naturally  desire  to  secure  the  best  locations  possible  In  the  yard,  we  found  no 
evidence  of  d  I  scrim 'nation  in  the  assignment  of  pens,  and  there  was  no  testi- 
mony that  this  phase  of  the  business  was  not  handled  with  fairness  and  justice 
to  all  concerned. 

For  detailed  evidence  on  this  subject,  the  court  Is  referred  to  the  followini: 
pages  of  volume  1  of  the  record  :  Pages  10, 138.  225,  and  2tSl. 

(3)  Weighing. — As  stated  above,  after  a  sale  of  cattle  la  effected  they  are 
drh'en  on  to  the  scales  and  weighed.  These  scales  are  constantly  checked  and 
tested  in  order  to  maintain  their  accuracy,  and  weighing  tickets  are  furnished 
to  the  commission  men,  the  purchaser,  and  a  record  is  kept  by  the  company. 
In  some  Instances,  as  In  BL  Paul,  the  weighing  Is  under  the  supervision  of  the 
State  utilities  commission.  Your  trustees  were  unable  to  find  any  ground  for 
complaint  as  to  the  conduct  of  the  weighing  operation,  and  there  was  no  sugges-  - 
tlon  that  it  was  not  fairly  and  Justly  done.    For  details  as  to  weighing  the  court 

Is  referred  to  the  testimj)ny  of  the  managers  of  the  yards  cited  above,  and 
specifically  to  the  following  pages  of  the  evidence :  Pages  12.  14,  16,  and  34. 

(4)  Charges  and  revemteM. — The  revenues  of  the  stockyards  are  derived  from 
three  sources:  (a)  A  charge  of  ?1  per  car  for  unloading  cattle,  which  is  paid 
by  the  transportation  companies  and  absorbed  in  the  rate:  (6)  the  sale  of  feed 
for  the  cattle  while  in  the  yards;  and  (c)  a  yardage  charge  upon  all  cattle 
handled  upon  the  yards. 

The  first  charge  is  fixed  by  agreement  with  the  transportation  companies. 
The  yardage  charge  is  fixed  by  the  stockyard  company  except  where  the  yarr] 
is  subject  to  the  jurisdiction  of  the  public  utility  commission  of  the  State,  as  in 
St.  Paul,  when  such  charges  are  under  the  control  of  such  commissions.  ■  The 
charge  Is  substantially  the  same  in  ftll  yards,  since  any  material  variation  would 
lead  to  a  discrimination  against  the  yards  having  higher  charges. 

The  feed  chaises  will  be  discussed  below.  They  are  regulated  by  the  pre- 
vailing market  prices  for  hay,  com,  and  other  feed.  In  the  St.  Paul  yards  the 
Public  Utility  Commission  of  Minnesota  has  undertaken  to  fix  the  price  for  feed 
to  be  charged  by  the  yards,  and  the  matter  Is  still  in  litigation. 

Your  trustees  found  no  objection  to  or  criticism  of  the  stockyard  charges  for 
the  services  rendered  except  In  the  matter  of  charges  for  feed,  as  to  which  there 
was  some  complaint  with  the  various  yards.  Since  no  charge  Is  made  for  the 
US  of  the  yards  by  the  commission  men,  ttaders,  and  siJeculators,  it  is  necessary 
in  order  to  provide  adequate  revenue  that  the  stockyard  companies  should 
charge  a  profit  upon  the  feed  used  for  cattle  while  on  the  yards,  and  this 
charge,  as  w^l  as  the  yardage  charge,  is,  of  course,  charged  back  against  the 
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producer  or  shipper  of  the  cattle.  Since  the  fanners  who  are  also  atock 
raisers  produce  and  sell  the  feed,  the  diftereace  Id  tlie  price  realized  by  them  for 
their  feed  on  the  market  and  the  price  charged  to  them  for  feed  given' their  cat- 
tle lu  the  yarde  is  a  subject  of  some  complaint.  Thla  might  poHSihly  he  relieved 
to  some  extent  by  making  a  rental  charge  for  tlie  pens  and  redueing  to  a  c()rre- 
spondlng  degree  the  profit  on  feed,  but  the  result  to  the  shipper  of  cattle  would 
he 'the  same,  and  this  would  necessarily  involve  a  complete  readjustment  of 
present  charges  which  have  grown  up  as  a  result  of  experience,  and  with  which 
the  public  are  familiar.  With  the  exception  of  ^me  complaints  as  to  the  feed 
tharges,  and  in  a  few  Instances  as  to  the  character  of  the  feed  furnished,  which 
latter  complaints  the  witnesses  testified  were  always  adjusted  by  the  stockyard 
companlea  upon  proper  showing,  your  trustees  found  no  serious  obJectluuK  as 
t[)  the  present  charges  of  the  stockyard  compaaiex.  Since  Che  enactment  by 
(Congress  of  the  "packer  and 'stockyards  control  act  of  1921,"  these  matters  of 
Oetail  administration  seem  to  be  under  the  control  of  the  Secretary  of  Agricul- 
ture, where  relief  can  no  doubt  be  obtained  If  Just  ground  be  shown  therefor. 
For  details  of  the  evidence  on  this  subject  the  court  is  referred  to  the  following 
pages  of  the  record:  Pages  11,  12,  16,  21,  55,  00,  86,  133,  159,  Ifll,  221,  264, 
36T,  384,  468,  486,  and  492. 

(4)  Rendering  plants. — At  each  of  the  stockyards  there  Is  operated  a  ren- 
dering plant  where  dead  animals  and  others  not  fit  for  marketing  are  converted 
into  grease  and  other  commercial  products.  Your  trustees  were  advised  that 
there  had  lieen  some  complaint  of  the  limitation  of  this  business  to  one  com- 
pany at  each  yard,  and  they  directed  their  Inquiries  to  this  subject  to  find  out 
if  there  was  anything  in  this  method  of  conduct  of  the  business  contrary  to 
the  taw  or  to  the  decree  of  this  court-  The  evidence  showed  that  iji  no  instance 
was  the  rendering  plant  controlled  by  the  stockyard  company,  and,  in  fact. 
your  trustees  found  no  instance  in  which  the  stockyard  company  had  any  Inter* 
est  in  the  company  oi)erating  the  rendering  plant.  Tour  trustees  found,  how- 
ever, that  it  was  the  practice  in  all  of  these  yards  (o  limit  this  buslne^  to 
one  company.  It  was  claimed  that  this  course  was  necessary  In  order  to  insure 
efficient  operation  of  this  business  and  to  give  Co  the  stockyard  company  some 
Ksponslble  agency  to  which  It  could  look  for  the  prompt  removal  of  dead  ani- 
mals, which  was  essential  to  the  sanitary  condition  of  the  yards.  The  reason 
given  for  this  method  of  conducting  this  branch  of  the  business  seemed  to  your 
trustees  to  be  substantial  and  adequate,  and. they  found  nothing  in  the  dealings 
between  the  stockyard  companies  and  the  rendering  plants  which  they  deemed, 
I  vloiatioD  of  the  antitrust  laws  of  the  United  States  or  of  the  decree  of  this 

For  the  details  of  the  evidence  on  this  subject  the  court  is  referred  to  the 
following  pages  of  the  record :  Pages  134,  136.  223,  332,  423,  and  460. 

t5)  Stockyard  bank. — There  Is  maintained  and  operated  at  the  administra- 
tion or  exchange  building  at  each  of  the  stockyards  visited,  and  as  your  trus- 
tees are  advised  at  the  other  company  yards  also,  a  stockyard  bank.  This 
iDstltntion  leases  its  quarters  In  the  administration  building  from  the  stock- 
yards company,  but  In  no  instance  did  the  testimony  show  that  the  stockyards 
company  was  In  anywise  Interested  in  the  stock  of  the  bank  or  had  any  control 
over  the  operation  thereof. 

ItUs  hank  Is  conducted  by  a  separate  corporation  in  each  case  for  the  con- 
venience of  stock  raisers,  commission  meq,  traders,  and  others  doing  business 
upon  the  yards  and  tor  making  loans  upon  cattle.  Your  trustees  could  find 
nothing  In  the  relation  between  these  banks  and  Che  sCockyard  companies  in 
violation  of  the  antitrust  laws  of  the  United  States  or  of  the  decree  in  this 
cause.  The  officers  of  these  banks  te)<tified  in  a  number  of  Instances  before 
your  trustees  at  the  hearings.  The  court  is  referre<l  for  further  details  to  the 
testimony  (pp.  137  and  229),  as  well  as  to  the  evidence  of  the  managers  of 
the  stockyards  above  cited. 

(61  Stockyard  newtpaper. — At  each  of  the  stockyards  there  is  operated  a 
newspaper  published  for  the  Information  of  those  interested  In  the  cattle 
biislne«8  and  circulating  generally  in  the  territory  served  by  these  yards. 
This  newq>aper  fn  each  instance  is  conducted  lir  the  administration  or  exchange 
building  owned  by  the  stockyards  company,  leasrfng  its  offices  and  quarters 
therein  from  the  stockyard  companies.  While  it  appeared  that  in  some  in- 
irtaDces  In  the  past  the  stockyards  company  had  been  Interested  In  the  news- 
iwper,  the  testimony  was  that  such  Interest  where  It  had  existed  had  now  been 
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disposed  of,  and  these  iiewHpapere  are  now  owned  by  Individuals  or  Beparate 
compaaiea  not  conne<?ted  with  the  stockyards  canipanie"  in  any  way,  and  the 
stockyards  companies  have  no  Intprtwt  therein.  The.  testimony  was  tliat  the 
stockyards'  companies  did  not  In  any  way  control  or  influenie  the  policy  or 
operation  of  tiiese  papers.  In  a  number  of  Instanceg  the  owners  or  managers 
of  these  papers  tPBtifle<l  at  the  hearinES,  For  furtlier  Infonimtlon  on  the 
subject,  the  court  is  referred  to  the  followini;  pages  of  the  record :  Pages  187, 
151,  230,  285,  335,  and  496. 

|4)  The  packing  plant*. — Adjolntnt;  each  of  the  gtockyurds  visited  by  your 
trustees  are  located  a  miniber  lof  packing  plants,' rattle  for  the  operation  of 
which  are  purchased  upon  the  yards.  In  some  Instantres  these  pacliiDg  plants 
are  located  upon  land  owned  b£  the  stockyards  company.  These  pacliing 
houses  constitute  the  principal  buyers  for  cattle  upon  the  local  yards. 

While  the  larger  packiuK  companies  maintain  packing  houses  at  nearly  all 
of  these  yards,  and  some  of  tlieni  have  packing  houses  at  every  yard,  there  are 
also  operated  near  to  or  within  the  territory  served  by  these  yards  a  number 
of  so-called  Independent  packing  plants.  Your  trustees  directed  their  Inquiry 
at  each  yard  to  the  question  as  to  whether  there  was  any  discrtmination  by 
the  stoclcyard  companies  against  such  Independent  plants,  either  In  leasing  land 
upon  which  to  locate  said  plants,  or  in  any  other  manner.  The  testimony  both 
of  the  officers  of  the  stockyard  companies  and  of  the  managers  or  owners  of 
such  independent  plants  was  unanimously  to  the  effect  that  no  such  dlscrimina~ 
tion  existed,  and  that  the  stoclcyard  companies  did  everything  in  their  power 
to  encourage  the  location  of  plants  at  or  near  their  yards,  with  a  view  to  the 
development  of  their  marliets  and  resulting  increase  In  their  buslnesa.  Fi^r 
further  details  on  this  subject,  the  court  is  referred  to  the  testimony  in  the 
record  at  the  following  pages :  Pages  291,  271,  282,  298.  306,  313.  and  395. 

(8)  Oicnerahip  of  stock  by  large  packers  and  effect  on  competition  wm/mg 
huyert  on  the  yarde. — Your  trustees  directed  an  inquiry  at  each  place  to  the 
question  of  the  effect  if  any  of  the  ownership  by  the  large  packing  companies  of 
stock  In  the  stockyard  companies  upon  the  operations  of  the  market,  and 
especially  upon  competition  between  buyers  upon  tlie  yards,  wltii  a  view  to 
carrj-lng  out  the  Instruction  of  the  decree  to  ascertain  if  there  was  In  the 
management  of  the  stockyard  companies  any  violation  of  the  antitrust  laws 
of  the  United  States  or  of  the  decree  of  this  court, 

The  general  testimony  of  the  managers  of  the  yards,  commission  men,  traders, 
speculators,  stock  raisers,  and  other  persons  examined  by  your  trustees  was  to 
the  effect  that  the  ownership  of  stock  In  the  stockyard  companies  did  not  and 
could  not  affect  the  competition  among  buyers  on  the  yards  or  the  price  of 
cattle  sold  thereon ;  that  the  sole  function  of  the  stockyards  was  to  provide  n 
market  place  for  the  cattle  and  to  take  care  of  them  while  they  were  on  the 
market  until  they  ivere  delivered  to  the  purchaser;  that  the  buyers,  consisting 
of  the  representatives  of  packing  houses,  Independent  traders,  and  speculators, 
were  in  no  way  under  the  control  of  the  stocl^ard  companies,  except  that  they 
were  all  required  to  conform  to  the  police  regulations  for  the  conduct  of  the 
yards  and  to  conduct  their  business  in  accordance  with  the  proper  standarda 
of  business  ethics  or  integrity.  In  some  Instances  the  opinion  of  witnesses  was 
expressed  to  the  effect  tliat  there  was  no  real,  competition  between  the  larger 
packers,  because  the  bids  of  each  of  the  buyers  were  controlled  by  the  same 
market  conditions  with  wlilch  all  were  familiar,  but  the  testimony  was  generally 
to  the  effect  that  there  was  competition  in  buying  upon  the  yards,  not  only  as 
between  buyers  for  the  packers,  but  between  buyers  for  the  packers  and  traders 
and  speculators,  and  there  was  no  evidence  or  sn^estlon  of  any  unlawful 
combination  as  between  the  packers  in  this  regard.  It  was  generally  con- 
ceded that  the  ownership  of  the  stock  in  the  stockyards  companies  had  no 
bearing  upon  the  question  of  competition  between  the  buyers  and  did  not 
result  In  any  discrimination  by  the  companies  In  favour  of  the  packers.  ThCTe 
were  witnesses  who  expressed  the  opinion  that  It  was  contrary  to  the  interests 
of  the  cattle  trade,  and  especially  the  cattle  growers  to  have  the  stockyards 
controlled  by  the  packers,  their  view  being  that  they  should  either  be  controlled 
by  the  Governpient  or  independent  owners,  but  the  large  preponderance  of  the 
evidence  was  to  the  effect  that  the  control  of  the  stockyards  by  the  ionse 
packers  who  were  interested  In  maintaining  a  good  market  place  which  would 
attract  shipments  to  these  markets,  and  who  were  also  interested  in  the  effldent 
management  of  the  yards  and  the  proper  handling  of  the  cattle  which  they  were 
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to  parchase  and  slaughter,  was  In  tbe  interest  ot  tbe  market  and  of  the  cattle 
trade  generally.  The  view  of  those  opposed  to  tUe  ownership  ot  stock  by 
tbe  packers  will  he  found  set  forth  in  tlie  testimony  of  E.  L.  Burke,  page  253 ; 
A.  E.  DeRichoU,  page  3T3 ;  and  T.  W.  Tomlliison,  page  3S5,  while  tbe  view  of 
those  of  the  opposite  opinion  will  be  found  scattered  throughout  the  evidence 
referred  to  helow. 

The  ev[deD<»  of  those  opposed  to  the  ownerslilp  of  stock  In  the  stockyards  by 
the  packers  as  a  mHtter  of  policy  failed,  however,  to  disclose  any  facts  showing 
tlmt  the  ownership  of  such  stock  was  used  to  give  to  the  packers  any  advantages 
ss  buyers  upon  said  yards,  and  ttie  overwhelming  evidence  of  all  classes  of 
witnesses  who  appeared  before  your  trustees  was  to  the  contrary. 

For  details  ot  this  subject,  with  the  views  of  the.  various  witnesses  who  testi- 
fied with  relation  thereto,  the  court  is  referred  to  the  following  pages  of  the 
testimony  :  Pages.  22,  26,  42.  58,  60.  92.  94,  140,  144,  148,  154.  161.  185,  167, 
185,  200,  202,  23».  240,  244,  248,  255,  268.  269,  279.  287,  206,  342,  347.  348,  ffil,  353, 
360.  367,  374,  386,  388,  391,  458,  472,  475,  490.  499.  and  502. 

(9>  The  management  of  the  yards. — The  provisions  of  the  plan  under  which 
yimr  trustees  were  appointed  requiring  them  so  to  vote  the  stock  of  tbe  Swift 
uud  Armour  groups  of  defendants  In  the  yards  mentioned  In  said  plan  as  not 
"to  interfere  with  the  management  and  conduct  of  said  public  stockyard  market 
companies  or  the  stockyards  operated  by  them,  or  said  stockyard  terminal  rail- 
roads, unless  both  of  said  trustees  shall  be  of  the  opinion  that  said  stockyards 
or  stockyard  terminal  railroads,  or  some  of  them,  are  being  Used  In  violation 
of  the  antitrust  laws  of  the  United  States  or  the  decree  herein." 

Your  trustees  directed  their  Inquiries  especially  to  the  management  of  the 
yards,  with  a  view  to  ascertaining  If  there  was  any  violation  of  the  antitrust 
laws  of  the  United  States  or  of  said  decree  which  would  require  them  to  vote 
the  stock  for  change  of  management. 

Nearly  all  of  the  large  number  of  witnesses  Interrogated  by  your  trustees 
were  asked  for  direct  statements  on  this  subject  It  was  the  unanimous  testi- 
mony of  these  witnesses,  regardless  of  their  view  as  to  the  policy  ot  the  owner- 
ship of  stock  in  the  yards  by  tbe  packers,  that  the  present  management  of  the 
yards  visited  was  excellent,  and  they  could  suggest  no  Improvement  In  said 
management.  As  already  indicated,  the  only  specific  complaint  was  as  to  the 
cluirges  for  f^fed,  and  In  some  few  cases  there  was  objection  to  the  feed  sup- 
Iilied,  which  latter  objection,  however,  it  was  admitted,  had  been  remedied  when 
brou^t  to  the  attention  of  the  stockyards  company.  Even  those  persons  who 
were  strongly  opposed  on  principle  to  the  ownership  of  stock  in  the  stockyards 
companies  by  the  packers  admitted  that  the  management  was  good,  and  could 
suggest  no  Improvement  therein.  After  most  careful  investigation,  your 
trustees  were  unable  to  discover  anything  in  the  present  management  of  these 
yards  which  was  In  violation  of  the  antitrust  laws  of  the  United  States,  or  of 
the  decree  of  this  court  In  this  cause.  For  the  testimony  on  this  subject,  the 
court  is  referred  to  the  following  pages'  of  the  record :  Pages  85,  38,  48,  54,  64, 
77.  82,  87,  90,  95.  152,  161,  164,  170,  177,  187,  191,  195,  242,  254,  259,  263,  271, 
277.  281,  286,  294,  341,  346.  358,  3S9,  364,  360,  369,  375,  380,  383.  389.  396.  419, 
4J9.  467,  475,  482,  4S5,  492,  494,  498.  and  502. 

Conclusion. — Your  trustees  having  thus  acquainted  themselves  with  the 
conduct  and  operation  of  said  stockyard  companies  and  stockyard  terminal 
railroads  botti  by  personal  Inspection  and  through  the  evidence  of  representa- 
tives of  every  class  of  persons  Interested  in  the  conduct  of  business  upoh  said 
yards  to  the  extent  and  in  the  manner  aforesaid,  have  reached  the  conclusion 
that  said  stockyards  and  stockyard  terminal  railroads  ore  not  now  being  used 
lo  violation  of  the  antitrust  laws  of  the  United  States  or  of  the  decree  ot  this 
court  entered  in  this  cause. 

DE3SHDAMTS  J 

In  the  conferences  held  by  your  trustees  with  the  representatives  of  the 
Swift  and  Armour  groups  of  defendants  in  Chicago  before  and  after  the  inspec- 
tion of  said  yards  as  aforesaid,  plans  for  the  sale  of  the  stock  held  by  the 
Swift  and  Armor  groups  of  defendants  in  pursuance  of  the  plan  approved  by 
this  court  were  discussed,  and  suggestions  from  your  trustees  were  requested. 
Your  trustees  did  not  feel  that  they  were  charged  with  the  obligation  either 
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to  sell  or  (o  auggesl  methixia  for  the  sale  of  the  stock  of  said  groups  of  defend- 
ants, but  merely  to  keep  tliemaelves  Informed  as  to  the  progress  made  (o  that 
end.  They  did,  however,  aubmlt  certain  suggestions  as  to  th«  sale  of  said 
stocks,  and  especially  suggested  that  the  same  be  advertised  for  public  sale, 
which  was  subsequently  followed  by  the  said  Swift  and  Armour  groups  of 
defendants. 

On  the  occasion  of  the  visits  of  your  trustees  to  the  various  stockyards  as 
Indicated  above,  they  undertook  to  ascertain  from  bunkers,  representatives  of 
the  agricultural  interests,  traders  upon  said  stockyards,  and  others  who  might 
be  Informed  on  the  subject,  whether  It  would  be  practicable  to  make  a  sale  of 
the  stock  of  the  several  yards  dther  to  the  business  or  finnnclal  Interests  or 
to  stock  raisers  or  others  In  the  communities  )<erved  by  said. yards  respectively. 
With  one  exertion  hereinafter  mentioned  the  testimony  of  those  who  appeared 
before  your  trustees  was  generally  to  the  effect  that  a  sale  of  said  stock  ta 
any  of  the  Interests  mentioned,  or  la  the  communities  served  by  said  stockyards 
at  any  reasonable  price  under  prevailing  conditions  would  be  impracticable. 
At  the  hearing  at  Denver,  Mr.  A.  E.  DeRlchuls.  representing  the  American 
Live  Stock  &  Loan  Co.,  stated  that  4hls  company  would  buy  the  Denver  stock- 
yards at  a  fair  price,  and  he  was  assured  that  If  he  could  get  together  a  syndi- 
cate of  people  who  would  buy  the  stock,  there  would  be  no  difficulty  in  getting 
it  (see  record,  p.  379).  So  far  as  your  trustees  are  advised,  no  further  steps 
have  been  taken  by  him  or  bis  company  In  this  connection. 

Your  trustees  are  Informed  that  about  the  month  of  May.  1921,  negotiations 
were  opened  up  by  Channlng  M.  Ward,  Esq.,  of  Richmond.  Va.,  with  the 
representatives  of  the  Swift  and  Armour  groups  of  defendants  looking  to  the 
purchase  of  the  stock  held  by  them  in  the  various  yards  mentioned  in  the 
plan.  These  negotiations  were  continued  for  some  months  by  correspondence 
and  by  conference  with  the  representatives  of  these  groups  of  defendants. 
Mr.  Ward  succeeded  In  Interesting  certain  large  banking  Interests  In  New  York 
in  the  undertaking;  but,  after  careful  Investigation,  they  advised  that  they 
would  be  unable  to  handle  the  matter  at  the  present  time.  These  negotiations 
were  therefore  discontinued.  No  definite  offer  was  made  for  these  stocks  or 
any  part  thereof. 

The  Swift  and  Armour  groups  of  defendants  having  been  un^le  to  secure 
any  definite  offers  of  purchase  of  these  stocks  or  any  substantial  part  thereof 
by  private  negotiation,  adopted  the  suggestion  of  your  trustees  that  they 
should  advertise  the  same  for  public  offering.  Your  trustees  are  advised  that 
the  following  advertisement  was  prepared  and  Inserted  in  the  various  news- 
papers hereinafter  named : 

"  Under  th*  plan  for  the  disposition  of  stockyards  Interests,  filed  with  and 
approved  by  the  Supreme  Court  of  the  District  of  Columbia,  the  shares  of  stock 
owned  by  Armour  and  Swift  groups  In  public  stockyards  market  companies 
are  offered  for  sale,  subject  to  such  teniis  and  conditions  as  may  be  agreed  upon 
between  the  owners  and  the  purchasers ;  and  subject  to  the  approval  of  the 
Supreme  Court  of  the  District  of  Columbia. 

"  The  stock  is  offered  subject  to  prior  sale  and  to  the  right  of  the  owners  to 
reject  In  whole  or  in  part  any  or  all  bids. 

"  Bids  will  be  received  up  to  April  1,  1922.  by  the  Illinois  Trust  and  Savings 
Bank,  of  Chicago,  for  such  shares  of  stock  us  are  owned  by  these  groups  in 
public  stockyards  market  companies. 

"  The  stock  ownership  of  such  groups  In  public  stockyards  market  companies 
Includes  also  the  stock  ownership  In  stockyard  terminal  railways  serving  the 
respective  stockyarSs." 

Illinois  Trust  and  Savings  Bank. 

Chicago. 
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Place 

N»me  of  paper 

Dates  of  lame,  OOl 

Boston 

Boston  New)  Bureau 

Feb  7  14  andai 

Boston  Financial  Ne»  a 

Do. 

Do 

\ew  Xork 

^^  all  street  Journal 

WashinKlon  Times 

Do 

Washington  Star 

Do 

Washington  Herald 

Drovetaioumal 

Chicago 

Do 

Journal  ot  Conuneree 

Do. 

South  Onuhs 

Drovers  Journal  btockman 

Do. 

South  St  Paul  Reporter 
National  Live  Sloc\  Reporter 

Ewtst  Lo2ls 

Darner 

Record  Itockman 

Do. 

aoulhSt  Joseph 

Stock  Yeida  Journal 

Do. 

Livestock  Reporter 

■^ouiCltv 

Live  Stock  Record 

KiiiMsCity 

Drovers  Telegram 

Do 

Ses  Koines 

Feb  7  and  14 

Iowa  Homestead 

Feb  16  and  2a 

St  Paul  Farmer 

Topeto 

Fanners  Uail  and  Breeie 

e  ^18  an 

Chl^ 

Do 

Breeder  Qaiette 

Fob  IfiendM 

The&ttleman 

Fott  Worth 

Feb  is' 

Dhifk 

Do. 

Your  trustees  are  adilsed  titat  ao  bids  were  recehed  bs  the  IlllnnU  Trust  & 
'•aslDgs  Bank  for  anv  suhstanUal  aniounti  of  the  Htocka  of  the  Swift  and 
\nnour  grops  of  defendant-i  in  the  varlouH  yards  mentioned  Id  satd  plan  in 
response  to  said  adi  ertlsementB  and  that  the  effort  to  sell  the  same  by  public 
ofTwing  as  stated  in  said  adyertl  semen t  has  not  been  succesaful  A  report 
from  said  depository  showing  the  results  of  said  offering  Is  returned  as  an 
exhibit  with  tills  report 

For  information  as  to  tlie  vietis  and  opinions  of  the  banking  and  cattle 
interests  in  the  territory  sened  b\  ttie  various  yards  visited  by  your  trustees 
II  to  the  feasibility  of  making  sale  of  said  stocks  at  the  present  time  the 
Murt  Is  referred  to  tlie  testimony  of  these  witnesses  at  the  folloning  pages  of 
tlH  record  Pages  44  48  SI  S3  64  66  74  80  89  98  163  ISS  182  196  198  23) 
2«  248  256  273  297  338  349  361  362  3TI  378  420  46i  471  476  479  4S8 
m  and  50=i 

foticliisioii — Your  trustees  therefore  report  that  they  ha\e  kept  themseive'* 
infurmed  as  to  fhe  progress  made  in  the  effort  to  sell  the  stocli  co\ered  h\ 
laid  plan  in  a<cordance  therewith  that  the\  are  of  opinion  that  the  Snlft 
and  Armour  groups  of  defendants  liave  made  reasonable  and  sincere  efforts 
to  sell  said  stock  and  that  up  to  the  date  of  this  report  their  efforts  in  this 
T^rd  hate  been  unsuccessful 

The  plan  provides  that  the  trustees  shall  not  tote  =8ld  stock  so  as  to 
inierfere  uith  the  management  and  conduct  of  said  public  stockjard  market 
companies  or  the  stoclivards  operated  by  them  or  said  stock)  ard  terminal 
railroads,  unless  both  of  said  trustee'<  shall  be  of  the  opinion  that  said 
slockyards  or  stockyard  terminal  railroads  or  some  of  them  are  being  used 
in  violation  of  the  antitrust  laws  o*  the  l  nited  States  or  the  decree  herein 

As  alreai)}  stated  >our  trustees  directed  their  iu>eBtlgatlon8  largely  to 
tlie  question  of  whether  the  stockyards  or  stoci^tard  terminal  railroads,  or 
«m  of  tbem  were  being  used  In  tlolatlon  of  the  antitrust  laws  of  the  United 
bMtes  or  of  the  decree  of  this  court  In  this  cause  to  the  end  that  thev  might 
Mwdse  the  loting  power  vested  in  them  of  the  stocks  of  the  Swift  and 
Vnuour  groups  of  defendants  In  pursuance  of  the  terms  of  said  decree 
iour  trustees  hate  not  been  able  to  And  or  to  obtain  any  testimony  to  the 
effect  that  the  stockyards  or  stockvard  terminal  railroads  are  being  used 
in  tlolation  of  the  antitrust  laws  of  the  United  States  or  of  said  decree 
and  hate  therefore,  under  the  terms  of  the  said  plan    exercised  said  toting 
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power  for  the  continuance  of  the  management  as  it  existed  when  said  plan 
was  approved  by  this  court. 

Your  trustees  have  only  been  called  upon  to  vote  said  stock  at  the  annual 
meetings  of  said  corporations  for  the  election  of  directors  and  the  conduct 
of  such  other  business  as  usually  comes  before  meetings  of  that  character 
In  the  ordinary  course.  In  view  of  the  fact  tiiat  there  was  notbolg  to 
require  or  Justify  your  trustees  In  voting  the  stock  for  any  change  In  manage- 
ment under  the  terms  of  said  plan  your  trustees  did  not  feel  that  they  were 
called  upon  to  Incur  the  espense  necessary  to  attend  these  formal  meetings 
Id  person.  They  therefore  executed  proxies  to  designated  persons  to  vote  said 
stock  at  the  annual  meetings  of  said  stockyard  companies,  which  have  been 
held  In  accordance  with  the  by-laws,  for  the  election  of  boards  of  directors 
of  said  companies  as  they  existed  at  the  date  of  the  adoption  of  said  plan, 
except  in  such  cases  as  those  who  controlled  the  companies  desired  to  sub- 
stitute other  directors,  but  few  of  which  substitutions  were  made,  and  In  no 
case  has  there  been  sufficient  change  in  the  board  of  any  of  such  corporations 
to  change  the  management  in  any  respect. 

In  giving  these  proxies  your  trustees  were  careful  to  do  so  only  up(m  condi- 
tion that  the  atock,  the  voting  power  of  which  was  vested  In  them,  should  not 
be  voted  to  ratify  any  previous  acta  of  these  companies,  or  any  of  them,  l>nt 
simply  to  elect  the  necessary  board  of  directors  and  to  perform  those  formal 
acts  usually  Incident  to  annual  meetings. 


Your  trustees  return  herewith  as  a  part  of  this  report  the  following  exhibits; 

Exhibit  1.  Volume  1  of  the  testimony  taken  at  the  hearings  by  your  trustees 
at  the  various  stockyards  as  Indicated  above. 

Exhibit  2.  Volume  II  of  the  testimony  taken  at  said  hearings,  consisting  of 
exhibits  filed  with  the  evidence  of  various  .witnesses  as  Indicated  therein. 

Exhibit  3.  Written  reports  upon  the  Fort  Worth  stockyards  and  Fort  Worth 
Belt  Railway,  which  were  filed  with  the  trustees  at  their  request. 

Exhibit  4.  Beport  of  depositary,  the  Illinois  Trust  and  Savings  Bank,  Chicago, 
of  the  stock  of  the  Swift  and  Armour  groups  of  defendants  under  said  plan, 
shon'ing  the  results  of  the  public  offering  of  said  stocks  by  said  depositary. 

Your  trustees  hold  themselves  In  readiness  to  furnish  to  the  court  any  addi- 
tional information  on  any  point  on  which  the  court  may  desire  the  same  within 
the  scope  of  their  duties  under  the  said  plan,  and  to  submit  to  the  court  upon 
its  request  any  recommendations  or  suggestions  which  may  be  desired  pertain- 
ing to  the  matters  within  the  scope  of  their  duties  as  prescribed  by  said  plan. 

Respectfully  submitted. 

(^KOROE  Sfl-tH 


INTEEVBNINO  Petition  of  California  Coopebative  Cannehigs. 

In  the  Supreme  Court  of  the  District  of  Columbia.  Equity  No.  37623.  United 
State  of  America  v.  Swift  &  Co.,  Armour  &  Co.,  Morris  &  Co.,  Wilson  &  Co., 
Cudahy  Packing  Co.,  et  al. 


PABAOBAPH  I. 

Yonr  petitioner,  (California  Cooperative  Canneries,  Is  a  corporation  organized 
under  the  laws  of  the  State  of  California,  having  its  principal  office  and  officers 
and  agents  In  the  city  of  San  Francisco,  in  the  said  State  of  California,  and 
carrying  on  its  business  In  the  said  State  of  California  and  elsewhere,  throush- 
out  the  United  States  of  America,  and  In  foreign  countries.  Your  petitioner  is 
a  fruit  growers'  cooperative  canning  organization,  and  its  canneries  are  owned 
and  operated  by  Its  members.  Its  canneries  are  located  In  the  counties  of  Tulare, 
Stanislaus,  and  Santa  Clara,  in  the  said  State  of  California.  The  fruit  Is  deliv- 
ered to  the  canneries  by  the  growers,  and  after  the  expenses  of  canning  are 
paid,  the  money  received  from  the  sales  of  the  finished  product  Is  paid  to  the 
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growers,  escept  that  a  sniajl  perceotflge  of  the  receipts  Is  held  as  a  reserve  tunil, 
and  Bbares  of  stock  of  the  corporation  are  issued  to  the  growers  to  cover  the 
amount  retnined.  The  volume  ol  your  petitioner's  buHlnees  Is  approxiuiately 
$4,000,000  per  annum,  and  lbs  membership  Is  very  large.  Your  petitioner  was 
originally  incorporated  in  the  salii  State  of  California  under  the  name  of  the 
Producers  Warehouse  Co.,  hut  Its  name  was  duly  changed  to  its  present  name 
of  the  California  Cooperative  Canneries,  in  accordance  with  the  statutes  ot  the 
said  State  of  California  In  such  case  made  and  provided.  Sour  petitioner  Is 
engaged  in  Intrastate  and  Interstate  and  international  trade  and  commerce.  A 
vital  requisite  to  the  proper  conduct  of  your  petitioner's  said  business  is  an 
efficient,  expeditious,  and  economical  system  of  distribution  of  Its  products  In 
the  said  State  of  California  and  in  the  other  States  and  the  Territories  of  the 
Union  and  in  foreign  countries,  In  order  to  prevent  an  excessive  spread  of  price 
between  the  producer  and  the  consumer,  and  to  insure  the  marketing  of  Us  said 
products. 

PARAOBAPB  II. 

Heretofore,  to  wit,  May  9,  1919,  your  petitioner,  unijer  Its  former  name  of 
Producers'  War^oase  Co.,  entered  into  a  certain  written  contract  with  the 
defendant.  Armour  &  Co.,  a  cwiKiration,  organized  and  existing  under  and  In 
virtue  of  the  laws  of  ttie  State  of  New  Jersey,  with  Its  principal  office  In  the 
dty  of  Chicago,  In  the  State  of  IIHdoIs,  which  contract  provided,  amoog  other 
things,  that  it  stiould  be  and  remain  in  full  force  and  effect  from  the  date 
thereof  until  January  1,  1929,  and  which  contract  was  and  is  in  the  words 
and  figures  f ollottlng : 

This  agreement,  made  and  entered  into  this  9th  day  of  May,  1919,  by  and 
between  the  Producers'  Warehouse  Oo.,  a  corporation  of  the  State  of  Callfonila, 
with  principal  office  In  San  Francisco,  Calif.,  first  party,  and  Armour  &  Co., 
a  corporation,  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  New  Jersey,  with  principal  office  In  the  city  of  Chicago,  III.,  second 
party,  witnesseth : 

1.  First  party  hereby  agrees  to  sell  and  deliver  to  second  party,  and  sec(md 
party  agrees  to  purchase  and  receive  from  llrst  party  all  the  California  canned 
fruits  required  by  the  business  of  second  party  and  Armour  &  Co.,  a  corpora- 
tion of  the  State  of  Illinois,  during  the  life  of  this  contract,  except  that  pur- 
chased by  second  party  from  the  California  Growers  Association  under  its 
contract  with  that  association,  dated  May  7,  1819,  limited  by  the  capacity  of 
the  factories  operated  by  first  party.  Not  later  than  January  1,  of  each  year, 
second  party  shall  furnish  to  first  party  a  list  showing  the  quantity  of  the 
rarloas  canned  fruits  which  will  be  required  by  the  business  of  said  companies 
fram  the  pack  of  the  current  calendar  year,  which  list,  in  addition  to  the 
quantity,  shall  show  the  size  of  the  container,  the  brand,  grade,  and  variety. 
All  containers  shall  be  furnished  by  first  party. 

2.  Said  goods  shall  be  shipped  by  first  party  from  time  to  time  and  to  points 
designated  by  second  party,  as  ordered,  in  carload  lots,  delivered  f.  o.  b.  cars 
at  points  In  California,  taking  rates  not  higher  than  the  rates  from  inter- 
mediate rate  points  In  California.  Goods  to  be  shipped  locally  to  points  la 
California  shall  be  delivered  t.  o.  b.  cars  at  factories,  it  being  understood, 
however,  that  whenever  possible  such  goods  shall  be  furnished  from  those 
factories  located  nearest  to  the  point  of  destination. 

3.  The  price  to  he  paid  by  second  party  for  said  goods  delivered  as  aforesaid 
during  any  year  shall  be  the  prices  used  by  the  California  Packing  Corporation 
In  confirming  its  sales  to  the  trade  generally,  provided,  however,  that  first 
party  shall  not  be  required  to  sell  any  particular  grade  of  goods  to  second  parly 
at  prices  which,  less  the  discounts  mentioned  below  in  this  paragraph  and 
paragraph  4  hereof,  are  less  than  the  fair  value  of  the  fruit  plus  Its  actual 
co»t  of  manufacture,  and  In  case  the  parties  are  nnable  to  agree  upon  a  price 
to  be  paid  for  such  grades,  second  party  shall  not  be  required  to  accept  the 
»me.  Said  prices  shall  be  subject  to  a  dlsconnt  of  5  per  cent  plus  a  further 
discount  for  cash  of  1}  per  cent. 

Sobject  to  the  provision  aforesaid,  It  is  the  understanding  that  the  first  party 
shall  meet  the  competition  of  the  ('alifomla  Packing  Corporation  with  respect 
to  prices  and  should  the  California  Packing  Corporation  during  any  year  in 
(rood  faith  reduce  its  prices  to  the  trade  generally  for  that  year,  and  make  such 
pri4'e8  retroactive,  or  should  first  party  make  prices  to  others  lower  than  those 
of  the  California  Packing  Corporation,  it  is  agreed  that  second  party  shall  have 
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(he  1)eneDt  of  such  reduced  prices,  whichever  are  the  lower,  with  respect  to  all 
goods  unatilpped  and  also  all  tcoods  which  second  party  has  on  hand  unsold  at 
any  of  Its  places  of  huslncas.  Such  reduced  prices— either  those  of  the  Cayfor- 
nla  Packing  Corporation,  or  those  of  first  party,  whichever  are  the  lower — shall 
be  the  prices  which  second  party  shall  pay  first  party  for  such  Roods  less  the 
discounts  mentioned  above.  The  prices  for  goods  Intended  for  shipment  to 
foreign  countries  shall  be  the  prices  of  the  California  Packing  Corporation  for 
such  Eoods,  less  the  discounts  herein  speclflect,  provided  the  net  prices  are  not 
less  than  the  fair  value  of  the  fruit  plus  the  actual  cost  of  manufacture. 

First  party  shall  have  the  right  after  December  31  of  each  year  of  Belliiic 
any  goods  which  it  has  on  hand  and  not  taken  by  second  party,  at  any  price  it 
may  see  fit,  without  affecting  the  prices  paid  by  second  party  for  fruit  therefi>rf 
delivered  to  it,  provided  first  party  first  offers  such  goods  to  second  party. 

Sight  drafts  are  to  be  drawn  by  first  party  on  second  party  at  Its  ChlcaRO 
office  covering  shipments,  payable  In  New  York  or  San  Frandsco  excliange  10 
days  from  date  of  Invoice.  Tbe  drafts  shall  be  accompanied  by  the  original  bill 
of  lading  and  Invoice,  and  copy  of  the  bill  of  lading  and  copy  of  the  Invoice  shall 
be  sent  to  second  party's  branch  house  to  which  the  particular  shipment  is 
destlneil. 

4.  Any  goods  remaining  unshipped  and  subject  to  the  orders  of  second  party 
on  December  31  of  each  year,  shall  be  billed  on  that  date  and  drafts  drawn 
against  warehouse  receipts  for  the  goods  and  second  party  agrees  to  pay  said 
drafts  within  10  days  from  receipt  of  documents.  Where  goods  remain  in 
storage  after  December  31  of  any  year,  the  storage  charges  are  to  be  the  regU' 
lar  lawfnl  rates,  and  the  Insurance  is  to  be  taken  care  of  by  second  party.  First 
party  shall  not  be  required  to  store  any  goods  for  second  party  for  &  period 
longer  than  four  months  after  December  31  of  any  year. 

A  further  discount  of  one-half  of  1  per  cent  Is  to  he  allowed  to  cover  claims 
for  swells.  No  further  allowance  shall  be  made  on  this  account,  excepting  in 
case  of  some  product  which  mny  show  defective  processing  at  time  of  delivery, 
and  be  promptly  reported  for  investigation.  If  an  adjustment  can  not  be  agreed 
upon  the  goods  shall  be  rejected  by  second  party  and  accepted  by  first  party 
and  the  price  paid  therefor  plus  freight  charges,  refunded  to  second  party. 

a.  Second  party  shall  be  at  liberty  to  Increase  or  df^^reuse  the  quantity  of 
products  specified  in  the  lists  above  referred  to  for  each  year  to  au  amouut 
not  exceeding  10  per  cent,  provided  notice  thereof  is  given  first  party  by  June 
1  of  each  year,  and  provided  also  that  the  change  in  quantity  shall  be  in  direct 
proportion  on  ail  of  the  varieties  in  said  lists,  esceptiug  as  may  be  hereafter 
agreed  upon. 

6.  The  labels  required  for  goods  covereil  by  this  contract  shall  be  supplied 
and  affixed  by  first  party.  On  or  about  January  1  of  each  year,  first  party  shall 
order  sufficient  lal>els  to  cover  serond  party's  requirements  of  canned  fruits 
as  shown  in  the  lists  atiove  mentioned  aud  such  additional  labels  as  second  party 
may  specify,  at  the  lowest  prices  obtainable,  subject  to  second  party's  approval. 
All  such  labels  shall  be  stored  by  first  party  at  their  expense  In  suitable  storage 
and  under  warehouse  receipts  issued  to  second  party,  and  shall  be  covere<l 
by  first  party  with  insurance  in  reliable  insurance  companies  payable  to  secontl 
party.  Second  party  shall  pay  for  all  such  labels  as  purchased,  but  first  party 
shall  repay  second  party  therefor  the  actual  cost  thereof  as  they  are  used  b,v 
flT%t  party  in  labeling  the  goods  intended  for  second  party  under  this  contract, 
the  amount  thereof  to  be  deducted  by  second  party  from  the  Invoices  covering 
such  goods.  Tbe  freight  and  expense  of  handling  the  additional  labels  above 
specified  shall  be  borne  by  second  party. 

The  designs  for  all  labels  shall  be  furnished  by  second  party.  First  party 
shall  furnish  a  supply  of  box  plates  for  printing  the  heads  of  cases  In  one  color 
In  designs  satisfactory  to  second  party. 

7.  Should  any  question  arise  as  to  the  quality  or  condition  of  the  products 
delivered  under  this  contract,  owing  to  any  error  or  negligence  on  the  part  of 
the  first  party,  the  second  party  agrees  to  notify  first  party  promptly  upon  the 
examination  of  the  products  and  a  determination  of  their  quality  or  condition, 
and  first  party  shall  be  given  full  opportunity  for  tbe  inspection  of  the  goods. 
and  second  party  shall  not  make  any  disposal  of  the  same  to  the  detriment  of 
the  first  party.  Disagreement  as  to  any  matter  of  fact  arising  out  of  this  con- 
tract to  be  settled  by  arbitration.  Buyer  and  seller  each  to  select  one  arbi- 
trator, who,  if  unable  to  agree,  shall  jointly  select  a  third.  Tbe  decision  and 
award  of  a  majority  of  said  arbitrators  shall  be  binding  and  compiled  with' 
by  all  parties  hereto.    The  party  against  whom  decision  is  rendered  shaii  pay 
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arbitration  fws  and  expenses  incurred.  If  decision  Is  reDde<red  tliat  seller  bas 
complied  witli  contract,  invoice,  if  unpaid,  shall  become  due  and  parable  at 
oDce.  When  decision  is  rendered  aKaluBt  seller,  arbitrators  shall  determine  end 
fix  the  amount  of  allowance,  which  amount  shall  be  deducted  from  the  invoice, 
aod  the  correct  net  amount  paid  (mmedlately.  If  payment  shall  already  liave 
been  made,  the  amount  or  allowance  awarded  shall  be  Inimediatet;  refunded. 
S.  It  Is  agreed  that  all  goods  shipped  under  this  contract  are  to  be  strictly 
up  (o  the  grades  specified  In  the  lists  hereinbefore  referred  to.  They  are  to 
l>^  yf  first-class  quality  for  tlie  grades  sold,  sound,  wholesome,  and  preim.red 
ami  i>ncked  aoccrdlng  to  the  highest  standards  of  the  fruit-canning  iudustry. 
The;-  are  also  guaranteed  by  first  party  to  be  not  adulterated  or  misbranded 
within  the  meaning  of  the  food  taws  of  the  United  States,  as  well  as  tlie  laws 
of  any  state,  city,  or  municipality,  and  that  they  are  manufactured  in  accord- 
auc*"  with  thp  Federal  child  labor  act.  it  being  understood,  however,  that  first 
party  In  relieved  from  any  responsibility  for  misbranding,  in  view  of  the  fact 
that  the  labels  are  to  be  prepared  in  accordance  with  designs  and  specifications 
of  ise<!ond  party,  provided  the  contents  cf  the  containers  shall,  in  all  respects. 
conform  to  the  labels  so  applie<l  as  to  statements  regarding  the  quality  of  the 
giHHis.  weights,  etc.  In  view  of  the  changing  character  of  State  and  municipal 
regulations,  It  is  understood,  however,  that  where  the  requirements  of  the  Fed- 
eral food  and  drug  acts  have  been  met,  any  variations  or  local  peculiarities 
arising  under  the  municipal  food  and  health  regulations  shall  not  relieve  the 
buyer  of  contractual  obligations  or  be  ccnsidereii  a  breach  of  warranty.  Sec- 
ond party  shall  have  the  right  to  have  Us  representatives  present  at  any  or  all 
of  first  party's  canning  factories  for  the  purpose  of  inspecting  the  canning  of 
fruits  Intended  fcr  second  party  under  this  contract, 

9.  The  first  party  shall  advise  the  second  party  from  time  to  time  as  to 
market  and  crop  conditions  and  shall  assist  the  second  party  In  every  reason- 
able way  to  further  Its  sales. 

If  either  party  hereto  finds  Itself  unable  to  perform  any  of  the  obligations 
of  this  contract  by  reason  of  fires,  strikes,  or  other  causes  beyond  its  control, 
the  performance  of  the  contract  in  such  respect  Is  to  be  suspended  until  a  rea- 
sonable opportunity  Is  afforded  to  remove  the  cause  of  such  suspension,  and  in 
case  governmental  action  materially  Interferes  with  the  performance  of  this 
contract  by  second  party,  then  and  In  that  case  It  ghall  have  the  right  to  can- 
.■el  and  terminate  this  agreement  by  giving  60  days'  written  notice  to  first 
party  cf  Its  Intention  bo  to  do.  and  shall  not  be  held  liable  for  any  loss  result- 
ing therefrom.  First  jjarty  shall  not  be  liable  for  the  failure  of  transportation 
comiwnles  to  furnish  cars  or  transportation  facilities. 

In  case  of  short  pack,  by  reason  of  which  the  seller  is  unable  to  make  full 
delivery  of  any  of  the  grades  specified,  it  is  agreed  that  the  deliveries  are  to 
be  prorated. 

10.  The  first  party  agrees  to  supply  f.  o.  b.  factory  free  of  cost  to  the  second 
party,  a  reasonable  supply  of  such  samples  as  the  said  second  party  may  con- 
sider necessary  for  the  proper  development  of  the  business.  The  second  party 
ngrees  to  pay  freight  or  express  charges  on  such  samples. 

11.  This  contract  shall  Ije  subject  to  all  the  effective  rules  and  regulations 
of  the  Federal  Food  Administration,  the  Federal  Trade  Commission,  and  other 
Federal  agencies. 

12.  The  agreement  made  and  entered  into  on  the  5th  day  of  October,  1918. 
bv  the  first  party  hereto  and  the  California  Growers'  Assaclatlon,  a  nonprofit, 
nonstock  corporation  of  the  State  of  California,  with  Its  principal  ofiice  at 
Los  Angeles,  Calif.,'  as  first  parties  thereto  and  the  second  party  hereto  as 
the  second  party  thereto  is  hereby  canceled  so  far  as  said  contract  affects  the 
parties  hereto. 

13.  This  agreement  shall  not  be  assigned  by  either  party  hereto  without  first 
securing  the  written  consent  of  the  other  and  shall  be  and  remain  in  full  force 
and  effect  from  the  date  hereof  until  January  1, 1929. 

In  witness  hereof  the  parties  hereto  have  caused  this  Instrument  to  be  exe- 
cuted In  duplicate  by  their  duly  nuthorlzed  agents  in  this  behalf  and  day  and  year 
first-above  written. 

Peooi-cers'  W.\RBHorsc  Co.. 
JAUES  Madisos,  President. 
Abmoub  &  Co., 

Arthur   Meeker,   Vice  President. 
Compared,  R.  G.  Spencer. 
101416—22 3 
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I  liereUy  certify  thiit  tbls  U  n  ti'ue  aiii 
between  tlie  Prcxlncers'  Wiirelioiise  Ci>., 
alive  (laiirerleH.  nnrt  Armour  Co. 

Ar.BKRT  Haentkk,  HeirrplnTii. 


Yonr  iwtltloner  fnrtlier  avers  that  by  retisoii  of  theuforesald  contract  betwettn 
It  nnd  tile  ilefendant,  Armour  &  <'o..  It  hiis  n  si>ecltil  l^nl  Intei'est  In  this  I[tl);ii- 
tion  and  in  tbe  subject  of  this  aiilt.  and  Is  entltlwl  to  ossert  its  riKhta  by  Inter- 
vention bei'ein.  nnd  is  a  renl  party  in  Interest. 


\i>ur  petitioner  further  a%erB  that  under  its  nforeoiiLd  (.ontract  n  th  the 
liefemlaut  Armour  &  Co  tlie  latter  prior  to  the  entry  lierein  of  the  injunciion 
decree  of  Feb ruurv  27  1920  took  aprro\imatelv  U  jier  cent  of  \our  petitioner  ■» 
entire  output  of  canned  fruit  at  a  gteat«r  pittlt  t>  the  producer  and  a  smaller 
(ost  to  the  conHumer  b>  reason  of  Uie  fact  that  the  said  defendant  Armour  & 
Co  owned  and  Jgierated  one  of  the  moat  efll<ient,  expedit  ous  and  economlial 
sistems  of  distilbutiun  of  food  products  includlnfc  the  pro<hiet  of  \onr  peti 
tioiier  tliat  haa  eier  existed  in  thia  or  an>  otlier  country  and  the  lalue  of  the 
Hf>resiaid  contract  to  jour  petitioner  was  ^er^  great  and  the  benefit  to  Ibe 
ultimate  consumer  was  eien  ureater  The  dirett  and  liiniietliate  effect  of 
llie  aforesaid  injunction  decree  whs  not  meiely  to  impair  but  absolutely  to 
!et>tro^  the  aforesaid  cmtract  if  the  said  decree  lie  valid  but  whether  lalid 
or  not  \our  petitioner  alleges  tliat  after  its  entry  ttie  aald  defendant  \imuur 
S.  Co  notified  jour  petitioner  tliat  it  could  not  further  kepp  the  said  contract 
lij  reason  of  the  said  decree  and  declined  to  proceed  furtlier  with  the  per 
formanee  thereof  whereby  the  said  defendant  breached  the  sntd  contract  and 
(Bused  Irreparable  lnjur\  to  jour  petitioner  and  exer  since  his  continued  and 
'•till  continue'*  to  do  «o  The  loss  caused  and  tii  be  caused  to  \o\ii  pe  itlouei 
bv  reason  of  the  refusal  of  the  defendant  Armour  &  Co  to  perform  tlie  an  <1 
contract  on  ncenunt  of  the  said  decree  li  Incalcniahie  and  can  not  be  com 
lienaated  bi  a  mere  nioiipv  Judgment  and  \our  petitioner  is  therefore  without 
an^  plain  adequate  or  complete  remedy  at  law  and  is  entitled  to  invoke 
(he  aid  and  assistance  of  this  court  to  secure  the  lelief  which  is  nepessBr\ 
I  lid  which  siionld  he  granted  to  protect  its  special  interest  m  the  preniise* 


I'rior  to  the  filing  of  this  suit  and  the  entry  of  the  said  decree,  the  defend, 
ant,  Armour  &  Co.,  and  the  other  defendants,  at  a  large  expense,  had  care- 
fully and  skillfully  built  up,  and  owned  and  operated,  most  efficient,  expedi- 
tious, and  economical  systenla  of  distribution  of  food  proflucts,  including 
meats,  fruits,  and  other  commodities,  throughout  this  country  and  abroad ;  and 
in  such  distribution  the  defendants  were  not  only  in  competition  with  each 
other  hut  alao  in  competition  with  other  distributing  concerns,  including  piu- 
ticularly  members  of  the  wholesale  grocers'  associations  in  the  tJnited  States, 
among  which  the  most  active  were  the  Southern  Wholesale  Orocera'  Asso- 
ciation and  the  National  Wholesale  Grocers'  Association  of  the  United  States. 
both  of  which  associations,  together  with  certain  afliliate<l  wholesale  grocery 
concerns,  have  already  been  given  leave  to  intervene  in  this  suit,  and  have 
Intervened  herein  for  the  protection  of  their  alleged  special  interest  In  the 
subject-matter  of  this  suit,  as  will  more  fully  appear  by  reference  to  the  rec- 
ord and  proceedings  herein. 


Your  petitioner  further  avers  that  the  said  ilecit?e  is  void  for  want  of  Juris- 
diction or  power  apparent  on  the  face  of  the  record,  for  reasons  here'n  set 
forth ;  and  your  petitioner  further  avers  that  if  the  said  decree  be  apparently 
valid  on  the  face  of  the  record,  it  Is  Invalid  because  its  direct  and  immediate 
effect  was  to  restrict  and  not  promote  competition  In  the  dlstrlhuton  of  food 
commodities,  in  favor  of  the  wholesale  grocers'  associations  and  particularly 
the  aforesaid  Southern  Wholesale  Grocers'  Association  and  the  National 
Wholesale  Grocers'  Association  of  the  United  States,  with  the  result  that 
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tlie  profit  of  the  producer  has  been  greatly  di  mini  shed  and  the  cost  to  tlit!  con- 
sumer has  been  grRatly  increased.  Your  petitioner  further  alleges  that  tile 
prevention  of  competition  witi  Its  members  constitutes  the  real  Interest  which 
the  aforesaid  wholesale  grocers  aeek  to  continue  by  intervention  herein  and 
is  the  real  and  only  reason  why  they  aeek  to  avoid  the  modlfloatton  or  vaca- 
tion of  the  aforesaiii  injunction  decree;  in  that  the  elimination  of  the  defend- 
ants from  the  business  of  handling:  and  distributing  food  commodities  other 
than  meats  and  related  products,  as  their  only  real  competitors,  wholly  relieved 
them  from  all  substantial  competition  and  left  the  entire  field  of  the  distrlbu- 
lion  of  such  commodities  open  to  the  members  of  such  associations  alone  and 
thus  effected  a  monopoly  thereof  in  their  fflvor.  However,  if  the  said  derrpe 
be  not  void,  it  Is  so  gravely  Improvident  and  erroneous  tliat  it  should  be 
vacated  in  its  entirety  or  radically  moiiifted.  The  said  decree  is  merely  inter- 
locutory aud  not  final,  and  is  expressly  made  subject  to  the  coutinuing  power 
of  the  court  to  vacate  or  modify  it  at  any  time  and  for  any  sufficient  reason. 


Your  petitioner  further  avers  that  the  afoi-esald  injunction  decree  was  passed 
without  any  notice  whatever  to  it,  and  without  any  opportunity  whatever 
afforded  to  it  to  i>e  heard  in  opposition  thereto,  and  that  ever  since  your  peti- 
tioner liecjinie  cognizant  thereof,  it  has  been  actively  engaged  in  various  ways 
and  before  various  tribunals  and  officials  in  efforts  to  have  the  plaintifC 
jiod/or  the  defendants  ask  the  vacation  or  modiflcation  thereof,  but  without 
success.  In  addition,  your  petitioner  alleges  that  the  plaintiff  and  defendants,  and 
particularly  the  defendatiC,  Armour  &  Co..  were  cognizant  of  the  aforesaid  con- 
tract between  your  petitioner  and  the  snid  Armour  &  Co.,  and  of  the  rights 
iif  your  j)etitioner  thereunder,  and  of  the  aforesaid  effect  of  the  said  decree 
thereon.  On  information  and  belief  your  petitoner  further  says  that  many 
other  similar  contracts  were  likewise  affected  by  the  said  decree. 

PABAORAPH  VIll. 

SubKe<iiient  to  the  entry  of  the  said  decree  your  petitioner  learned,  and  on 
infomiation  and  belief  now  avers,  that  during  the  month  of  December,  1919, 
and  prior  to  the  25th  day  of  the  said  month  the  then  Attorney  General  of  the 
I'ulted  States  secured  from  the  defendants  the  execution  of  a  certain  memo- 
rBn<lam  evidencing  their  agreement  to  the  matters  and  things  therein  set  forth, 
which  memorandum  constituted  the  basis  of  the  filing  of  this  suit  and  the 
entry  of  the  aforesaid  decree.  Heretofore,  to  wit,  January  7,  1920,  the  then 
Attrimey  General  appeared  brfore  tlie  United  Sliatea  Senate  Committee  on 
.^Kriculture  and  Forestry,  in  the  Senate  Office  Biiiidiiig,  and  among  other 
iliincs  stated  as  follows: 

■■  I  hiive  here  a  memorandum  signed  by  the  representatives  of  the  five  great 
puckers  as  evidence  of  their  agreement  to  Its  terms.  This  memorandum  is  a 
ifiiiiplete  statement  of  the  plan  of  adjustment  which  the  Department  of  Justice 
propoi^es  to  put  Into  effect.  It  provides  a  method  by  which  a  decree  shall  be 
eiitereil.  and  eml>odles  the  stipulation  of  that  decree." 

The  aforestiid  memorandum,  signed  by  the  representatives  of  the  five  great 
packers,  namely,  the  defendants  Swift  &  Co.,  Armour  &  Co.,  Morris  &  Co., 
Wilson  &  Co.,  and  Cudahy  Packing  Co.,  was  and  is  in  full  as  follows: 

1.  A  suit  in  equity  will  be  brought  by  the  Government  against  the  following 
(■■■rporatlons  and  individuals,  to  wit : 
Annonr  defendants: 

Armour  &  Co.  (Iliino'sK  .1.  Ogden  Armour. 

Armour  &  Co.  (New  Jersey),  Charles  W.  Armour, 

Armour  &  Co.  (Kentucky),  A.  Watson  Armour. 

Armour  &  Co.  (Texas).  Laurence  H.  Armour. 

.Armour  &  <ki.  (Ltd.)   (Louisiana).  Arthur  Meeker. 

Anelo  American  Provision  Co.  (Illinois),  R.  J,  Dunham. 

<'«lorado  Packing  &  Provision  Co.  (Colorado),  F.  Edson  White;  George  M. 
WIIletfB. 

Fowler  Packing  Oo.  (Maine),  Frederick  W.  Croll. 

Hammond  Packing  Co.  (Illinois),  George  B.  Robbins. 

Xen-  York  Butchers  Dressed  Meat  Co.  (New  rorb). 

Atlantic  Hotel  Supply  Co. 
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Swift  defendants;  ' 

Sw:ft  &  Co.  (Illtnola),  Louis  F.  Swift. 
Swift  &  Co.  (West  Virgluia),  F:Gward  F.  Swift. 
Swift*  Co.  (Inc.)   (Kentucky),  Charles  F.  Swift. 
Swift  &  Co.  (Maine),  Harold  H.  Swift. 
Swift  &  Co.  (Ltd.)  (Louisiana).  Gustavns  F.  Swift,  jr. 
Sw;ft  Beef  Co.  (Maine),  Alden  B.  Swift. 
United  Dressed  Beef  Co.  (New  York).  Geonte  H.  Swift. 
.1.  J.  Hnrrington  &  Co.  (Inc.)  (New  Jersey),  Ltiurencv  A.  CarKin. 
Bimbler  Cii.  (Xew  Jersey),  Frank  S.  Haywiird. 
<}.  H.  Hunnnonil  Co.  (Micliigun).  Charles  A.  I'eacofk. 
Omalia  PuokinK  <>>.  (Kentuckj).  Wilfred  \V.  Sliennan. 
Plankiton  I'ackinB  Co.  (Wiseonein).  WelHnKton  I-eavitt. 
Beef  &  Supply  (3o.  (Maine),  William  B.  Traynor. 

E.  K.  Pond  Pat'klnK  Co.  (Illinois). 

Van  Wagenen  &  SclilcktiauB  Co.  (Xew  .leii^y). 
Western  I'acklnR  Co.  (California). 
Hammond  Beef  <1o.  (Mcliican). 
Omaha  Meat  Co.  (California). 
Canfleid  Comniiason  di.  (Xew  Jersey). 
H.  C.  Dert)y  Co.  (New  York). 
Metropoi:tan  Hotel  Supply  Co.  (Xew  York). 
Vermont  Supply  Co. 
Hotclik^Ba  Beef  Co. 

F.  &  C.  Crittenden  Co. 
George  Xye  Co. 

H.  L.  Handy  Co, 
Swift  Coates  Co. 
Andrews,  Swift  &  Co. 
Xew  England  Dressed  Meat  &  Wool  Co. 
North  Packing  &  Provision  Co. 
Sperry  &  Barnes  Ca 
John  P.  Squire  Co.  (Maine). 
John  P.  Squire  Co.  (Inc.)   ( MaBaachusetts) . 
John  P.  Squire  Co.  (Inc.)  (Rhode  Island). 
SpringUeld  Provision  Co. 
White  Peavy  &  Dester  Co. 
Morris  defendants: 

Morris  &  Co.  (Maine).  Edward  Morris. 
Morris  Packinjt  Co.  (Maine).  Nelson  Morris. 
Morris  &  Co.  (Xew  Jersey),  L.  H.  Heymann. 
Morris  &  Co.  (Ltd.)  (I^ulaiana).  C.  M.  McFarlane. 
Morris  &  Co.  (Pennsylvania),  H.  A.  Timniins. 
Brooklyn  Beef  k  Provision  Co. 
Condlt  Beef  &  rrovlsl<)n  Co. 
Corwin  Wilde  Co. 
Donnelly  &  Co.  (Inc.). 
National  Hotel  Supply  Co. 
Chamberlnln  &  Co.  (Inc.). 
J.  M.  Wilson  &  Co. 
Middietown  Beef  &  Provision  Co. 
Glenn  &  Anderson  Co. 
Wilson  defendants :  „  ,,.„ 

Wilson  &  Co.  (Inc.)  (New  York),  Thomas  E.  Wilson. 
Wilson  &  Co.  (Inc.)  (New  Jersey).  Arthur  Lowensteln. 
Wilson  4  Co.  (Inc.)  of  California  (Nevada),  Jacob  Moog. 
Wilson  4  Co.  (Oklahoma).  A.  L.  Smith. 
Wilson  &  Co.  (Inc.)  (I>oul8iana),  V.  D.  Sklpworth. 
South  Dakota  Provirion  Co..  J.  A.  Hamilton. 
Gotham  Hotel  Supply  Co.,  George  D.  Hopkins. 
Standard  Beef  Co.,  A.  B.  Peterson. 
SteifcI-O'MarH  (3o.,  G.  H.  Cowan. 
Dreiei  Packing  Co.,  William  C.  Buethe. 
Albert  Lea  Co.  (Inc.),  C.  F.  Burrell. 
MiSBissippl  Packing  Co.,  Jamen  C.  Good. 
Morton-Gregson  Co.  (Delaware). 
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Wilson  defendants — Continued. 

Paul  O.  Keymann  Co, 

Standard  Provialou  Co. 

Central  Products  Corporation, 
Cuitahy  defeodaDtd : 

Cudaby  Packing  Co.  (Maine),  Edward  A.  Cudahy,  sr, 

Cneiahy  Packing  Co.  (Nebraska),  Edward  A.  Cudahy,  jr. 

Cudahy  Packing  Co.  (Alabama),  Guy  C.  Shepbard. 

Cudaby  Packing  Co.  (I-td.)  (Louisiana),  John  B.  Wagner. 

NaKle  Packing  Co. 

A.  W.  Anderson. 

E.  A.  Strauss. 

Frank  B.  Wilhelm. 

tteurge  Marples, 

Western  Meat  Co. 

Nevada  Packing  Co. 

Oakland  Meal  &  Packing  Co.,  F.  L,  Washburn— 
Id  bucIi  district  court  of  the  United  States  as  the  Attorney  Qeneral  may  select, 
by  a  bill  alleglug  such  facta  and  clrcuin stances  as  the  Attorney  General  may 
deem  necessary  and  material,  including  the  various  activities  and  businesses  as 
to  which  the  defenilants,  or  some  of  them,  are  to  be  enjoined  as  hereinafter 
Rpecifled,  to  wit:  (1)  The  ownership  of  capital  stock  or  other  interests  In  (a) 
public  stockyard  market  companies;  (b)  stockyard  terminal  railroad  companies; 
Ic)  stockyard  market  newspapers  or  Journals;  (2)  the  manufacturing.  Jobbing, 
wlltng.  distributing,  or  otherwise  dealing  In  any  of  the  commodities  described 
in  Schedule  A  hereto  annexed;  (3)  the  ownership  and  operation,  either  by 
roncert  of  action  or  severally,  of  retail  meat  markets:  (4)  the  ownership  of 
capital  stock  or  other  interest  In  jnibllc  cold-storage  warehouses. 

2.  The  defendants  will  then  answer  with  such  denials  and  afflnnatlve  matter 
relating,  to  the  allegations  of  the  bill  as  they  may  be  advised  are  material  and 
necessary. 

3.  Thereupon  n  stipulation  shall  he  made  by  and  between  the  parties  to  said 
action,  by  the  terms  of  which  It  shall  be  agreed  that  a  decree  upon  consent 
without  any  Oudings  of  fact  shall  be  entered  In  said  action,  which  consent  shall 
be  In  form  substantially  the  same  as  Schedule  B.  hereto  annexed.  Said  stipu- 
lation shall  recite  that  the  corporation  and  Individual  ilefendants,  while  main- 
taining the  truth  of  their  answers  and  asserting  their  innocence  of  any  viola- 
tion of  law  In  fact  or  intent,  nevertheless,  desiring  to  avoid  every  appearance  of 
placing  themselves  In  a  position  of  antagonism  to  the  Government,  consent  to 
the  making  and  entry  of  a  decree  embodying  substantially  the  terms  and  pro- 
visions hereinafter  enumerated,  but  that  the  stipulation  shall  not  constitute  or 
he  considered  as  an  admission  and  the  rendition  or  entry  of  the  decree  or  the 
decree  Itself  shall  not  constitute  or  be  considered  as  an  adjudication  that  the 
defendants,  or  any  of  them,  have  In  fact  violated  any  law  of  the  United  States. 

4.  The  decree.  In  addition  to  the  foregoing  reservations  respecting  the  effect 
thereof,  and  including  substantially  the  recitals  contained  In  the  stipulation 
and  referred  to  In  the  foregoing  section,  shall  be  In  substance  us  follows: 

(a)  An  lnjun«tlon  perpetually  enjoining  the  corporation  defendants  from, 
directly  or  Indirectly,  maintaining  or  entering  Into  any  c<mtract.  combination, 
or  conspiracy  with  each  other  or  with  any  other  iierson  or  [lersons  in  restraint 
of  trade  or  «ommen.v  among  the  several  States,  or  from,  directly  or  indirectly, 
monopolizing  or  attempting  to  monopolize  or  combining  or  conspiring  with  encb 
other  or  any  other  licrsons  to  monopolize  any  part  of  such  trade  or  commerce. 

(D)  An  injunction  perpetually  enjoining  and  restraining  the  defendants,  and 
each  of  (hem,  from  owning  any  capital  stock  or  other  interest,  either  directly 
or  indirectly.  In  any  iiubltc  stockyard  market  companies,  or  In  any  stock.vard 
terminal  railroad  companies,  or  In  any  stockyard  market  newspapers  or  jour- 
nala.  except  in  such  circumstances  as  are  provldeil  for  in  subdivision  (i  of  para- 
graph 4  hereafter,  and  upon  such  conditions  us  may  l>e  approved  by  the  court ; 
and  enjoining  and  restraining  them  from  accepting  or  permitting  to  be  given, 
directly  or  Indirectly,  on  a»j'  pretext  whatever,  to  any  of  them  or  to  any  of 
their  officers,  agents,  servants,  or  employees,  for  the  u.te  and  benefit  of  the 
cvPoratlon  defendants,  or  any  of  them,  capital  stock  or  otiier  interests  in 
any  public  stockyard  market  companies,  stockyard  terminal  railroad  companies, 
or  stockyard  newspapers  or  Journals. 

<c)  An  Injunction  perpetually  enjoining  and  restraining  the  corporation  de- 
fendants, and  each  of  them,  their  successors  and  assigns,  from  owning  any 
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4'UpitBl  atock  ur  otiier  ititerest  Iti  any  conMirittloii  wbich  Ih  in  llie  >iuilneBB,  in 
the  riiitetl  SCiiteH,  of  niaiiufHcturlng,  Jobbliitf,  Helling,  trannportliLR,  tlimnhatlns. 
ur  utlierwlse  Ueulini;  iii  any  ot  tLt^  iiiuiiu<Mlltiett  Ofscrtbed  in  Rroupa  1  and  2  of 
SolitHlule  A,  hereto  aiint^xril ;  ami  further  pen>etuaily  enjolninf;  and  restraining  said 
foiporatton  defenilantg  from,  In  tUe  t'nlted  Statt- k.  directly  or  indirectly,  etii;nglnc 
In  or  currying  on.  eltlier  by  conoert  of  ai^on  or  othenvlHe.  either  for  the  donieHtlc 
trade  or  for  export  trade,  tlie  manufacturliiK,  Joblilng,  selling,  trannportlng  aii<t 
dlRtribnting,  or  otherwise  dealing  In  any  of  the  cominodltleB  deiwribed  in  aaiti 
Schedule  A,  hereto  annexed,  except  ao  tliereln  provided.  Said  Injunction  shall 
pei-petunlly  enjoin  nnd  restrain  the  Individual  defendanbt  (1)  from  Indlvidually 
or  Jointly  owning  50  per  cent  or  more  of  tlie  voting  stock  In  any  corporation,  or 
a  half  interest  or  more  In  any  Arm  or  aHwiclution  which,  in  tlie  United  States, 
may  \te  in  the  business  of  manufacturing,  Jolibiug,  Kelling,  tranaportlng,  dlstrib- 
utina.  or  otherwise  dealing  in  any  of  the  conimodltieti  enuiuernteil  in  group  1  of 
said  Sciiedule  A;  (2)  from  adopting  any  devlie  or  arrangement  which,  by 
reni^on  of  their  relation  to  the  corporation  defendants,  or  any  of  them,  woulil 
have  the  pnrpose  or  effect  of  giving  to  such  businesH  or  dealing  in  the  articten 
mentioned  in  group  1  of  Scltedule  A  in  which  rucIi  Individuals  may  be  substau- 
tlallj  interested  an  advantage  over  their  competitors  similar  In  purpose  or 
effect  to  any  advantage  now  enjoyed  by  any  of  the  corporation  defendantH 
thruugli  their  distributing  systems. 

Iri)  An  injunction  perpetually  enjoining  and  restraining  the  defendants,  and 
each  of  them,  directly  or  indirectly,  from  owning,  operating,  or  conducting. 
either  by  concert  of  action  or  severally,  retail  meat  markets  In  the  Tjuite<i 
States,  but  providing  that  said  Injunction  shall  not  apply  to  the  retail  markets 
located  at  the  companies'  plants  nnd  maintained  by  the  companies  primarilj- 
for  their  own  employees. 

(r)  An  Injunction  peiTctuaily  enjoining  and  I'eHtminIng  the  dcfenilaiits,  and 
eacli  i)f  them,  from  omjing.  dli'^'ctiy  or  indirectly,  any  capital  Block  or  other 
inteivst  what*>ever  in  public  ri>ld-stt"ra[a>  wari'houwK  in  the  United  States. 
Nothing  in  this  su^Kli^■l!'loll  pIihII  be  consfi'iieil  to  pi-event  the  defendatitrf,  or 
any  of  them,  from  owning  the  capital  stock  or  other  Interests  In  any  coriwirii' 
tion  owning  or  opei-ating:  or  fi-om  tliemwives  ownlns  or  oi>ei'Htinf.'  the  pulilii- 
cold-storage  warehouses  now  miiintnlned  t»y  tliem,  or  any  of  tlicni,  at  stoclt- 
yards  where  they,  or  any  of  theni.  have  packing  plants;  nor  to  prevent  any 
ot  the  defendants,  directly  or  indirectly,  from  establishing,  owning,  malntalninc:. 
or  leflRlng  necessary  cold-storage  facilities  or  ftpace  required  In  giiod  faith  for 
liie  storage  of  commodities  lu  which  they,  ov  any  of  them,  may  l>e  intere^teil  ; 
nor  from  renting  apace  In  any  cold-storage  warehouse,  directly  or  indirectly. 
owned  or  leaseil  by  any  of  lliem,  to  the  public:  nor  from  storing  cominorllties 
for  tlie  ijublic  whenever  buch  space  is  not  required  or  needed  In  good  falrh  for 
their  own  use. 

in  An  injunction  perpetually  enjoining  and  restraining  the  (-oriiorations 
defendants,  and  each  of  them,  from  engaging,  either  direct.ly  or  Indlrectlv,  in  tli<i 
T'nlted  States  in  the  business  of  buvlng  collecting  selling  transporting  dl^- 
trlbutlng,  or  otherwise  deiUinp  in  fre^h  milk  and  cream  pro\Ided  hottever, 
that  nothing  herein  contained  shall  pre\eut  suih  defendant^  or  tlielr  sub- 
sidiaries from  buying,  collecting  and  transporting  fresh  milk  an  1  cream  to  be 
used  by  them,  or  anj-  of  them  In  manuroctnrlng  condensed  or  e\aponited  ov 
powdered  milk,  or  oleomargarine  or  other  hntter  substitutes  or  butter  icfi 
cream,  cheese,  or  buttermilk  or  to  he  usid  a^  feed  or  In  combination  with  anv 
commodity  not.  speclflcully  mentioned  and  described  In  Schedule  \  and  further 
provided  that  nothing  herein  contained  shall  pre\ent  such  defendants  from 
selling  or  otherwise  disposing  of  milk  bought  or  collected  for  mnnufnctur  ■ 
when  such  sale  or  disposition  Is  necessary  to  avoid  waste 

if})  The  decree  shall  provide  that  within  90  da\s  after  the  entr\  thereof 
such  of  the  defendants  as  ha^e  interests  In  public  stotkvard  market  companies, 
stockyanl  terminal  railroads  oi  market  newspapers  shall  file  in  the  court 
where  snld  action  shall  be  brought  for  the  courts  approval  a  plan  or  plans 
for  divesting  themselves  of  all  ownership  or  Interest  in  (1)  Public  stockvar] 
market  companies,  (2)  stockvard  terminal  railroads  (3)  market  newspapers: 
provided,  however,  flint  the  court  iiin\  In  the  eient  that  ft  deems  snch  provi- 
sions necessary  In  order  to  enable  the  defendants  to  divest  themselves  of  their 
interests  in  st^ockj'ards  and  stockvard  terminal  railroads  upon  reasonable 
ternib,  perniit  the  individual  defendantH  or  some  of  them  to  retain  an  inteiest 
by  way  of  stock  ownerahip,  or  otherwise  In  anv  stockyards  or  stotkjard  tj'rmi- 
nal  railroads,  but  no  defendant  or  defen  Innts  shall  at  any  time    either  mdi- 
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viiluallf  or  jointly,  own  a  controlling  Interest  In  any  such  stockyards  or  stock- 
yard terminal  railroads. 

Within  such  period  of  time  after  the  entry  of  said  decree  and  the  approval 
of  said  plan  or  plans  as  the  court  may  determine  the  defendants  shall,  In  good 
fiittta,  completely  divest  themselves  of  all  such  ownership  or  Interests  In  stock- 
yards, stockyard  terminal  rnltroads,  and  market  newspapcrfi.  If,  within  the 
time  so  fixed,  the  defendants  shall  not  have  disposed  of,  and  the  cotirt  upon 
application  shall  determine  that  the  defendants  have  been  unable,  despite  due 
liilipence,  to  dispose  of  the  same  uixin  reasonable  terms,  the  court  may  extend 
the  time  during  which  such  ownership,  control,  or  Interest  may  continue  uutP 
the  same  can  he  disposed  of. 

To  the  end  that  the  provlaiocs  of  this  decree  may  be  complied  with,  the  ap- 
proval of  the  court  shall  be  obtained  thereto  prior  to  the  final  disposition  by 
any  of  the  defendants  of  their  ownership  of  or  Interest  in:  (1)  Public  cold- 
storage  warehouses,  (2)  retail  meat  markets,  and  (3)  corporations,  including 
departments  of  thebusiness  of  any  of  the  corporation  defendants  (when  any 
of  such  departments  is  sold  as  a  going  concern},  manufacturing,  selilsg,  or 
otherwise  dealing  in  any  of  the  commodities  mentiotied  and  described  In 
Schedule  A. 

Hie  decree  shall  provide  that  Immediately  upon  entry  of  the  decree  the  de- 
fendants shall  commence  to  dispose  of  such  commodities  owned  or  handled  by 
them  as  are  described  in  Schedule  A  (except  as  therein  provided),  and  which 
are  to  be  disposed  of  by  them  under  this  tiKreement,  and  as  required  by  this 
agreement  shall  commence  to  divest  themselves  of  interests  In  firms,  corpora- 
tions, and  associations  dealing  In  any  of  the  commodities  so  mentioned  or 
described  in  ScHedule  A,  and  shall  continue  in  good  faith  to  dispose  of  said 
commodities  and  to  divest  themselves  of  said  interests  as  rapidly  as  may  be 
consistent  with  the  nature  of  the  business  and  the  seasonal  nature  of  the  mer- 
chandise involved,  and  that  in  any  event  they  shall  have  completely  disposed 
lit  said  commodities  and  completely  divested  themselves  of  these  interests 
within  two  years  from  the  date  of  the  entry  of  this  decree.  The  Attorney 
General  may  apply  to  the  court  a^  any  time  within  said  two  years  to  compel 
the  defendants,  or  any  one  of  them,  to  make  report  to  the  court  as  to  the  prog- 
ress being  made  by  the  defendants  In  divesting  themselves  of  said  Interests. 
If  within  nine  months  after  the  entry  of  said  decree  the  defendants  shall  not 
have  disposed  of  their  interests  in  public  cold-storage  warehouses  and  retail 
meat  markets,  the  Attorney  General  may  apply  to  the  court  for  an  order  specify- 
ing the  time  within  which  each  of  said  Interests  shall  be  disposed  of. 

(A)  The  decree  shall  provide  that  the  purchaser  or  purchasers  of  said  stock- 
yards shall  agree  that  for  a  period  of  at  least  10  years  they,  their  successors  or 
assigns,  will  continue  to  maintain  and  etfldently  operate  said  stockyards,  and 
eiich  of  them,  and  such  of  the  corporation  defendants  as  now  maintain  and 
operate  packing  plants  at  any  of  said  stockyards  agree  that  during  the  same 
period  of  time  they,  tlielr  successors  or  assigns,  will  continue  to  maintain  and 
operate  said  packing  plants  at  the  points  where  their  respective  plants  are  now 
lacated.  unless  strikes,  shortage  of  supplies,  or  other  causes  beyond  control  of 
either  the  purchasers  or  the  defendants  shall  prevent  the  carrying  out  of  said 
agreement. 

(i)  The  decree  siiali  contain  a  perpetual  injunction  enjoining  and  restraining 
in  general  terms  the  corporation  defendants,  and  each  of  them,  from  engaging 
in  any  illegal  trade  practices  of  any  nature  in  relation  to  the  conduct  of  any 
business  In  which  they,  or  any  of  them,  may  be  engaged. 

(j)  Notliing  in  this  decree  shall  be  construed  to  prohibit  anything  that  may 
b«^  otherwise  lawfully  done  by  the  defendants,  or  any  of  them.  In  the  United 
States  in  connection  with  or  for  the  purpose  of  export  trade,  or  foreign  com- 
merce, or  business  of  the  defendants ;  provided,  however,  that  nothing  herein 
contaiuetl  shall  limit  the  effect  of  the  injunction  provided  in  subdivision  Q  of 
paragraph  4  hereof. 

(k)  The  decree  shall  provide  further  that  nothing  therein  contained  shall  be 
held  to  preclude  the  Government  from  proceeding  against  any  or  all  of  the 
defendants  either  civilly  or  criminally  for  any  violation  of  any  law  In  connec- 
tion with  the  carrying  on  of  tlie  business  of  buying  and  selling  poultry,  butter, 
eggs,  cheese,  and  milk,  or  any  other  business  or  activity  not  specifically  men- 
tioned by  said  decree,  nor  prejudice  the  Glovernment  in,  any  such  proceedings ; 
nor  shall  said  decree  interfere  with  or  prejudice  any  legal  rights,  business,  or 
activity  of  the  defendants,  or  any  of  them,  not  prohibited  or  covered  by  said 
decree. 
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<I)  Tlie  decree  shall  further  provide  that  Jurisdiction  Bball  he  retained  by 
the  court  for  the  purpose  of  taking  such  other  action  or  adding  at  the  fact  of 
the  decree  such  other  relief,  If  any.  as  may  become  neceawry  or  approprinte 
for  the  carrying  out  and  euforcement  of  tlUa  decree:  and  for  the  purpoiie  of 
entertainlnic  at  any  time  hereafter  any  application  which  the  parties  niiiy  inak^ 
with  respect  to  this  decree. 

<m)  The  decree  ahall  also  contain  an  injunction  perpetually  enjoining  ami 
restraining  the  corporation  defendants,  and  each  of  tliem,  directly  or  Indirectly, 
through  any  device  or  arrangement  whatsoever,  from  permitting  their  hranch 
houses,  route  care,  or  motor  trucks  to  be  used  for  the  aate.  handling,  or  dealing 
in  atiy  of  the  artlt^les  or  commodities  named  in  Schetlule  A. 

5.  Armour  &  Co.,  Swift  ft  Co.,  Morris  &  Co.,  Wilson  &  Co.,  and  Cudaliy  Fuck- 
ing Co,  agree  that  they  will  obtain  the  consent  of  all  the  other  proposed  defend- 
ants to  the  entry  of  said  proposed  decree,  wliiph  consent  shall  be  In  form 
substantially  the  same  as  Schedule  B,  hereto  annexed  and  heretofore  referred  to. 

6.  For  the  purpose  of  enabllnfi  the  Government  to  draw  the  petition  aiiil 
decree  in  the  proposed  suit,  and  from  time  to  time  to  ascertain  whether  tlie 
defendants  are  In  good  faith  carrying  out  the  terms  of  this  decree,  the  cor- 
poration defendants  will  make  full  and  complete  discovery  to  the  Government 
of  all  their  iKioks  and  records  and  will  furnish  to  the  (roveminent  all  Infnrniii- 
tlon  requested  in  that  connection. 

Thos.  Cbbigh.  tor  Cadahw,  l>efendant», 
Chab.  J.  FAiTi.KnKB,  Jr.,  for  AriHour,  Defenilatl'. 
■J.  P.  LiBHTFOcyr.  for  Wilton.  Defendantn. 
Henby  Vegder,  far  dwtft.  Defendnnti. 
.  M.  W.  Borders,  for  MorrU.  Defpwlaiitn. 


Group  1. — Commodities  which  the  defendants,  both  corporattion  and  indi- 
vidual, are  prohibited  by  the  terras  of  subdivisions  |c),  (g),  ({),  and  (tn)  of 
sen^tion  4  Of  this  agreement  from  manufacturing.  Jobbing,  selling,  transporting, 
distributing,  or  ottierwlse  dealing  in.  This  restraint,  however,  shall  not  apply 
to  the  corporation  defendants  when  purchasing,  transporting,  or  using  said  com- 
modities (1>  as  supplies  In  operating  their  packing  houses  or  branch  houses 
or  other  facilities  used  by  them  or  as  an  Incident  In  the  processes  of  manufac- 
turing soap  or  packing-house  products;  (2)  In  the  construction  and  physical 
maintenance  of  their  packing  houses,  branch  houses,  or  otlier  facilities  used 
by  tbem;  (3)  in  the  operation  of  their  restaurants,  laundries,  or  other  conveni- 
ences primarily  for  the  benefit  of  their  employees;  or  (4)  in  combination  with 

1.  Fre^,  canned,  dried,  or  salted  flsh,  including  ther^n,  but  in  no  wise  limit- 
ing the  foregoing  general  description,  the  following,  to  wit :  Canned  oysters ; 
canned  madicrai ;  bulk  mackeral ;  bulk,  canned,  and  cured  herring ;  canned 
salmon;  canned  sardines;  canned  shrimp;  and  canned  tuna  fish. 

2.  Fresh,  dried,  or  canned  vegetables,  escept  in  combination  wltli  meats. 
Including  therein,  but  in  no  wise  limiting  tiie  foregoing  description,  the  follow- 
ing to  wit;  Asparagus,  Davy  beans,  lima  beans,  peas,  beets,  com,  okra,  potatoes, 
tomatoes,  celery,  garlic,  horseradish,  and  pumpkins. 

3.  Fresh,  crushed,  dried,  evaporated,  or  canned  fruits,  including  therein  but 
in  no  wise  limiting  the  foregoing  general  description,  the  following,  but  not 
including  the  same  when  used  as  an  ingredient  of  mincemeat,  to  wit:  Ginger, 
cherries,  apple  butter,  apricots,  blackberries,  peaces,  pineapples,  raaptierries, 
currants,  figs,  gooseberries,  oranges,  strawberries,  apples,  prunes,  raisins,  and 
dates. 

4.  Confectionery,  sirups,  soda  fountain  supplies  and  sirups,  and  soft  drinks, 
not  Including  grape  Juice,  including  therein,  but  in  no  wise  limiting  the  fore- 
going general  description,  the  following,  to  wit :  Apple  cider,  cherry  Juice,  coca 
cola,  er6me  de  menthe,  crushed  nut  frapp4,  ginger  ale,  green  pineapple  sirup, 
lemon  extract,  marshmailow  topping,  orange  extract,  root  l»eer,  vanilla  extract, 
and  vln  fiz. 

5.  Molasses,  honey,  jams,  Jellies,  and  preserves  of  all  kinds. 

6.  Spices,  sauces,  condiments,  relishes,  and  sauerl^rant.  Including  therein  but 
in  no  wlee  limiting  the  foregoing  general  description,  the  following,  to  wit : 
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Catsup,  chtll  sauce,  cinnamoD,  cloves,  mustard,  mustard  seed,  olives,  or^ter- 
oocktall  sauce,  p^per,  pickles,  splnaco  chill,  and  tomato  catsup. 

7,  Coffee,  tea,  chocolate,  and  cocoa. 

S.  Nnts,  Including  therein  the  following,  to  nit:  Almonds,  pecans,  and  wal- 

9.  Flour,  HUgar,  and  rice. 

10.  Bread,  wafers,  crackers,  biscuits,  spaghetti,  vermicelli,  and  macaroni. 
Group  2.— -Commodities  which  the  corporation  defendants  only  ore  prohibited 

b.v  the  terms  ot  subdivisions  (e),  (p),  (i),  and  (m)  of  section  4  of  this  agree- 
ment from  manufacturing,  jobbing,  selling,  transporting,  distributing,  or  other- 
wise dealing  in.  This  restraint,  however,  shall  not  apply  to  the  corporation 
defendants  when  purchasing,  transporting,  or  using  said  commodities  (1)  as 
supplies  in  operating  their  paciclng  houses,  or  branch  houses,  or  other  facilities 
used  bj'  them,  or  as  an  Incident  In  the  processes  of  manufacturing  soap  or  pack- 
Ing-honse  products;  (2)  In  the  construction  and  physical  maintenance  of  their 
packing  houses,  branch  houses,  or  other  facilities  used  by  them;  (3).  In  the 
operation  of  their  restaurants,  laundries,  or  other  conveniences  primaril,v  for 
the  benefit  of  their  employees ;  or  (4)  in  combination  with  meat. 

11.  Cereals,  including  therein  but  in  no  wise  limiting  the  foregoing  general 
ilescrlptlon  the  following:  Grits,  oats,  hominy,  homlnj  feed,  horse  feed,  brew- 
ers' flakes,  brewers'  grit,  brewers'' meal,  buckwheat,  canned  hominy,  c1i]>ped  oats, 
corn  grits,  ground  meal,  ground  oats,  cracked  com.  crushed  white  oats,  feeil  bar- 
ley, feed  meal,  feed  wheat,  rolled  oats,  standard  middlings,  and  standard  spring 
bran. 

12.  Grain. 

13.  Miscellaneous  articles,  to  wit:  Cigars,  china,  furniture,  bluing  starch, 
fence  posts,  and  wire  fences,  alfalfa  meal,  babbitt,  bar  iron,  binding  and  twine, 
brass  castings  for  heavy  ordnance,  brick  builders'  hardware,  humping  posts  for 
railroads,  cement,  lime,  plaster,  doors  and  windows,  dried  brewera'  grains,  lath, 
pitting  and  frult-bandilng  machinery,  roofing,  sand  and  gravel,  shingles,  soda 
fountains  or  parts  thereof,  structural  steel,  tile,  and  waste. 

14.  Grape  juice. 

SCHEDtTLE    B. 

ITo  be  printed  Bt  toot  ot  decree.] 

The  defendant   

herein  and  does  hereby  o 
withotit  further  notice. 

(If  individual,  sign  in  person  and  acknowledge.    If  corporation, 

sign  by  duly  snthoriied  officer  and  acknowledge.  Attach  corporate  seal  and 
resolution  of  directors  authorizing  execution.) 

The  Attorney  General  explained  his  views  concerning  the  said  memorandum 
to  the  said  Senate  committee,  in  substance  as  follows: 

The  paper  signed  by  the  representatives  of  the  packers  contains  the  entire 
plan  of  adjustment.  T  am  in  harmony  with  that  plan,  and  I  propose  to  put  It 
through.  As  to  whether  I  think  the  plan  will  be  entirely  satisfactory  to  the 
other  side,  the  packers.  "  sa'.lsfactory  "  is  not  the  word.  But  they  have  agreed 
to  go  along,  and  tiiey  have  attested  that  agreement  by  their  representatives 
xignlng  this  very  document  which  I  have  in  ray  hand,  which  is  the  original 
paper.  (At  this  point  Senator  France  asked  the  Attorney  General  wliether 
the  agreement  "  is  to  put  an  end  to  a  long-continuous  riolation  of  the  law,  or 
was  there  any  violation  of  the  law?  That  is  the  question  in  my  mind.")  I 
will  briefly  state  how  this  position,  which  is  now  taken  by  the  Department  of 
Justice,  as  wise  and  proper  under  all  the  circumstances,  developed.  When  I 
entered  the  ofllce  of  Attorney  Genera),  in  March  last  (1919),  I  found  that 
portions  of  the  report  of  the  Federal  Trade  Commission,  whieli  had  been  for  a 
couple  of  years  investigating  the  great  packers,  had  been  published  and  turned 
•iver  to  the  Department  of  Justice  for  such  action  as  the  department  saw  fit 
to  take.  I  learned  also  that  the  bureau  of  Investigation  of  the  Department 
of  Justice  had  made  a  comprehensive  examination  of  the  operations  of  these 
corporations  and  their  subsidiaries.  I  also  found  that  committees  of  the 
''ongresB,  lioth  in  the  Senate  and  House,  had  held  extensive  hearings,  with 
the  idea,  undoubtedly,  of  appropriate  legislation,  which  hearings  had  developed 
many  facts  In  relation  to  the  method  and  conduct  of  the  business  of  these 
lut^ers.    Amongst  the  first  things  that  I  did  was  to  make  Inquiry  about  the 
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Htate  of  thiH  examlaatlou,  and  I  found  that  the  report  of  the  Federal  Trade 
Commission  was  not  yet  complete.  I  asked  the  Tra<le  CouimlaHion  to  xtnd 
me  everythlne  they  had  ae  promptly  as  iweolble,  and  then  I  seleeted  thre<? 
lawyers,  two  of  whom  had  had  coaoectloD  with  the  iiackerg  case  in  its  earlier 
days,  and  had  participated  In  an  earlier  crlnilual  case.  The  third  waa  a  New 
Toric  lawyer,  who  T  was  confident,  because  of  his  ability,  could  examine  the 
record,  analyze  It,  and  make  a  report  as  to  what  sort  ot  case  that  record  Imil 
presented.  That  lawyer  bad  been  for  many  years  assistant  to  the  dlKtrlcc 
attorney.  He  had  done  work  of  that  sort  for  me  while  I  was  Allen  I'roperty 
Custodian,  and  I  knew  that  it  would  be  thoroughly  done.  I  then  dumpeti  intii 
the  lap  ot  this  committee  of  lawyers  all  of  the  evidence  wtUcli  had  been  accuuiti- 
lated  from  the  Federal  Trade  Commission,  our  bureau  of  investigation,  uiiil 
the  hearings  before  the  committees  of  Congress.  After  several  months,  a  com- 
prehensive report  waa  made  to  me  In  writing,  which  I  carefully  studied — I  dtil 
not  have  time  lo  study  tlie  evidence — and  from  which  I  concluded  that  the 
Department  of  Justice  would  be  justified  in  bringing  action  against  the  packers. 

These  lawyers  agreed  on  the  report.  As  to  what  I  mean  by  "  action,"  1  had 
the  feeling  that  in  view  of  the  long-time  investigation  of  the  pacicers,  tlie  way 
in  which  that  question  had  been  mauled  and  hauled  around  In  the  country, 
they  were  entitled  either  to  a  vindication,  or  the  Government  was  entitled  to  ii 
Judgment— that  the  time  had  approached  for  a  show-down  in  the  courts.  1 
was.  of  course,  inmiedlately  faced  with  the  question  whether  the  proceedings 
should  be  in  the  criminal  courts  or  on  the  civil  side.  The  Sherman  antitrust 
law  is  both  a  criminal  and  a  civil  statute.  It  provides  a  penalty  and  provide-s 
a  civil  remedy.  I  have  felt  that  the  Attorney  Gleneral  was  the  counsel  for  tin.' 
government  and  through  him  the  people  for  whom  the  Uovernmeut  Is  built  to 
serve,  I  believe  It  waa  his  duty  to  do  with  respect  to  those  clients  as  he  would 
in  private  life;  that  Is,  decide  which  courts,  If  more  than  one  were  open,  would 
be  In  the  public  Interest  and  would  bring  justice  to  all  parties.  Without 
having  definitely  decided  whether  we  would  proceed  in  the  criminal  courts  or 
in  tie  civil  courts,  I  instructed  my  assistauts  to  develop  some  further  facts  in 
■'elation  to  the  case  before  a  grand  jury.  They  went  to  Chicago  and  calleil 
some  witnesses,  "  not  with  any  definite  Idea  of  getting  an  indictment,  but  with 
the  purpose  of  getting  out  some  further  evidence  that  we  needed."  Of  course, 
it  had  not  been  an  easy  matter  to  decide  in  a  case  of  this  kind  whether  the 
civil  or  the  criminal  processes  should  be  invoked.  Tlie  Sherman  antitrust 
law  has  been  upon  the  statute  books  30  years  witliout  any  Attorney  General 
having  succeeded  in  putting  anybody  in  jail  under  It,  "  and  the  prospect  of  the 
criminal  prosecution  was  not  bright."  While  the  case  was  pending  before  the 
grand  Jury  In  Chicago,  and  about  the  time  that  I  had  issued  orders  to  have  it 
grand  jurj-  investigation  In  the  city  of  New  York,  to  develop  some  fnriher 
evidence  that  we  felt  we  needed,  I  received  intimations  tliat  these  packers 
desired  to  see  me  with  respect  to  this  case,  that  tliey  desired  to  present  their 
side  of  it  to  the  Department  of  Justice,  that  they  felt  they  had  never  been 
accorded  a  proper  hearing  before  the  Federal  Trade  Commission,  and  thnt. 
before  I  acted,  they  would  like  an  opportunity  to  present  their  side.  I  replied 
to  that  message  that  If  the  five  great  packers  desired  to  see  me  with  the  Idea 
of  dissuading  me  from  taking  any  action  against  them,  if  they  desired  to  see 
me  for  the  purpose  of  arguing  with  me  "as  to  the  merits  of  the  controversy, 
I  did  not  care  to  meet  them,"  I  stated,  however,  that  if  they  desired  to  come 
to  me  with  the  ideii  that  they  would  surrender  to  the  Government,  or  desired 
to  see  how  far  they  could  go  in  complying  with  such  requirements  as  the  Gov- 
ernment's law  officers  should  lay  down,  I  should  ite  perfectly  wHling  to  see 
them,  I  told  them  that  If  they  desired  to  come,  they  should  come  through 
their  principals.  In  order  that  we  might  discuss  the  matter  as  a  business 
proposition,  and  not  as  a  lawyer's  proposition.  I  thought  that  would  be  the 
end,  but  I  was  advised  they  would  like  to  send  a  representative,  competent, 
who  would  speak  for  all  of  them  and  who  would  discuss  the  matter  with  me 
from  the  point  of  view  of  my  reply,  and  that  point  of  view  only,  "  without 
argument  as  to  the  merits  of  the  case,"  without  any  attempt  to  ijersuade  me 
to  stop  any  contemplated  action,  but  only  with  the  thought  that  they  would 
put  themselves  in  the  position  of  law-abiding  citizens,  "  and  do  what  the 
Government  required  them  to  do,"  if  they  could.  With  that  understanding, 
negotiations.  If  you  may  call  them  negotiations,  began, 

A  representative  of  the  company  came  to  me,  and  I  discussed  It  with  him. 
The  first  man  to  come  to  me  was  the  vice  president  of  Armour  &  Co,,  who 
came  to  me  with  satisfactory  credentials  to  show  that  he  was  in  effect  speaking 
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for  all  of  tlieni.  After  that,  for  a  matter  of  a  couple  of  months,  we  discussed 
what  1  thought  the  packers  ouglit  to  Uo,  and  they  answered  as  to  what  they 
felt  they  could  do  and  what  they  could  or  would  not  do.  And  this  discussion 
proceeded  for  a  considerable  time,  "  until  finally  I  prepared  a  draft  of  a  plan 
which  I  was  willing  to  put  Into  eltect,  and  after  a  very  great  deal  of  hesitancy 
and  strong  objections,  they  finally  assented  to  It."  The  suit  had  not  yet  been 
iwrntaenced.  Pending  these  discussions,  I  withheld  a  further  proceeding  before 
the  grand  jury  In  New  York,  without  any  agreement  so  to  do.  I  hoped  that  pos- 
sitily  we  would  come  to  a  point  where  X  could  call  it  a  finished  piece  of  business, 
without  I)  grand  juiy  investigation.  I  started  In  Chicago,  but  I  moved  to  New 
Turk.  Au  indictment,  even  if  followed  by  a  conviction,  and  even  if  that  were 
fullowe<l  by  putting  somebody  In  jail,  would  not  of  itself  have  brought  any  re- 
lief directly  to  the  situation.  "A  bill  in  equity  under  the  Sherman  antitrust  law. 
bitterly  coutested,  might  not  have  achieved  some  of  the  things  that  I  felt,  and 
[liought  everybody  else  who  had  given  this  question  any  study  felt,  ought  to  be 
accompllHlied.  If  we  were  going  to  have  any  real  results  from  some  disintegra- 
tion of  tblB  business."  It  seemed  to  me  that  it  was  perfectly  proper,  if  I  could, 
to  require,  in  the  circumstances,  "that  certain  things  be  done,  which,  under 
'jihpr  circumstances,  we  might  not  be  able  to  accomplish,  and  if  I  were  able  to 
M  that  lUDcb,  I  would  do  more  for  my  client,  the  Government  of  the  United 
.Slates  and  the  people,  than  If  I  blazed  away  in  an  adverse  proceeding,  either  in 
criminal  or  civil  court."  I  wanted  to  accomplish  five  things,  namely,  first,  take 
iliwie  packers,  their  subsidiaries  and  their  principal  stockholders,  out  of  the 
stockyard  business  and  keep  them  out,  take  them  out  of  the  terminal  railroads 
which  entered  the  stockj-ards  and  keep  them  out,  and  take  them  out  of  the  llve- 
Ktock  or  market  publications  and  keep  them  out.  Under  this  decree,  all  of  these 
packers,  and  all  of  their  subsidiary  companies,  and  all  of  their  large  Individual 
stockholders,  are  put  out  and  kept  out  forever  from  the  stockyard  business,  the 
rerniinal  railroad  business,  and  the  live  stock  or  market  publications,  and  their 
interests  in  those  concerns  are  to  be  disposed  of  under  such  a  plan  as  the  courts 
may  determine.  The  plan  is  worked  out  so  that  the  defendants  themselves 
niuy  present  a  plan  to  dispose  of  their  interests,  and  if  that  plan  is  not  approved 
l>y  the  court,  then  a  method  is  made  by  which  tlie  court  may  fis  the  plan.  "  That 
in  ilesigncO  for  the  purpose  of  permitting  the  producers  themselves,  if  they  de- 
sire, to  be  substituted  in  the  ownership  of  the  stockj'ards  and  termiual  rail' 
mads  for  the  packers."  The  second  thing  was  to  take  them  out  and  keep  tlieni 
•Hit  forever  from  the  public  storage  warehouse  business,  and  that  la  done  in 
this  decree.  "  The  third  tiling  I  desired  particularly  to  do  was  to  take  them  out, 
and  particularly  to  keep  them  out,  In  order  to  answer  the  menace  which  we  felt 
in  the  country  was  really  competitive  business,  of  the  retail  business  and  every 
line  and  of  every  kind.  That  Is  done  by  this  decree."  And  the  next  thing  I  de- 
sired to  do  "  was  to  take  them  out  and  keep  them  out  of  all  of  the  unrelated  lines 
<■(  business."  This  agreement  speaks  very  plainly  for  itself  in  regard  to  how 
that  is  done. 

.\ll  those  things  I  have  mentioned  I  Insisted  upon,  and  would  not  under 
any  circumstances  recede  from.  And  this  last  is  atxomplished,  so  that  the 
<]efendants,  being  the  companies,  their  subsidiary  companies,  and  most  of  the 
individtial  stockholders,  are  restrained  from  owning  any  controlling  interest 
in  any  business  of  a  kind  which  deals  in  the  goods  which  are  scheduled 
in  this  decree,  and  those  goods  cover  the  entire  range  of  commodities  In  which 
ibe  packers  and  their  subsidiary  companies  have  heretofore  dealt,  outside 
of  meat  and  its  by-products,  and  outside  of  butter,  milk,  eggs,  cheese,  and 
potiltry.  The  treatment  of  these  accepted  particular  lines  is.  a  separate  treat- 
ment. (At  this  point  the  Attorney  General  read  an  excerpt  from  the  afore- 
said memorandum.)  Another  clause  in  this  decree  will  perpetually  restraia 
and  enjoin  these  defendants,  tlieir  successors  and  assigns,  "  from  using  or 
permitting  to  be  u^ed  their  distributing  system  in  any  way,  shape,  or  manner 
for  the  purpose  of  dealing  in  any  of  this  business  In  the  unrelated  lines." 
I  have  understood  it  that  the  vice  of  their  engaging  in  the  business  of  un- 
n-iated  lines  lay  in  the  fact  that  "  they  were  able  to  destroy  effective  compe- 
tition by  reason  of  the  advantage  which  they  had  with  their  distributing 
^siem  and  their  branch  bouses.  They  could  go  into  the  <A4)0le3ale  grocery 
business  without  additional  fixed  charges  by  way  of  overhead  expense,  and 
thus  destroy  the  wholesale  grocery  or  other  dealer  In  the  community  who 
was  dealing  in  the  same  kind  of  article."  Under  this  decree  neither  these 
'-umpanles  nor  anybody  else  who  acquires  any  right,  tltJe,  or  Interest  in 
thpm  in  any  way,  shape,  or  manner,  can  ever  use  by  purchase,  by  lease,  or 
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any  other  kind  of  an  arrangement  "  this  dlstrlbuttnK  Bj'steni  for  that  imr- 
pose."  nor  cau  they  resort  to  any  other  ilevire  or  arrangement  which  has  the 
purpose  and  elTect  of  giving  that  kind  of  an  advantage  to  them.  They  are 
clever  and  able  and  ingenious  in  business,  and  I  insUted  upon  the  clause 
that  they  "should  not  be  permitted  to  devise  anything  which  would  give 
them  the  chance  to  do  with  the  wholesale  f>rocery  business  what  tliflr 
distributing  system  has  permitted  them  to  do."  Under  this  decree  only  the 
individual  stockholders  can  own  interests  in  these  various  corporations,  the 
corporation  defendants  can  not.  They  must  sell  out— the  subsidiary  corpora- 
tion defendants  must  sell  out — but  the  Individuals  who  are  named  us  de- 
fendants and  who  are  stockholders  In  these  companies  may  own  less  tlian 
a  control  of  concerns  which  deal  In  this  business.  Under  this  decree  Mr. 
Armour  or  Mr.  Swift  could  own  an  Interest,  providing  It  was  not  a  control- 
ling interest,  but  they  could  not,  each  one  being  a  minority  stocliholder,  have 
together  their  interest,  constituting  a  majority.  Of  course,  there  we  are  met 
by  a  matter  of  the  Individual  right  of  an  Individual  to  invest  his  money  as  he 
might  see  fit.  Mr.  Armour's  contention  was  that  If  he  sold  out  these  millintis 
of  dollars  In  businesses  which  he  had  to  sell  out  he  would  have  money  to 
invest,  and  while  he  did  not  expect  to  go  into  the  grocery  business  In  any 
way,  shape,  or  form,  he  assumed  he  would  have  to  take  stock  In  some  of  tbe 
companies  that  would  buy  this  business,  to  some  little  extrat,  until  he  finally 
should  get  out,  and  1  did  not  see  any  direct  way  of  requiring  Che  individuals 
themselves  never  to  Invest  In  any  of  this  kind  of  property. 

Under  the  decree  they  are  prohibited  singly  and  collectively  from  owning  a 
majority  of  the  stock,  I  have  not  had  the  bill  Bled,  but  we  are  going  to  rtle 
shortly.  I  have  an  agreement  for  the  decree,  although  the  bill  is  not  filed. 
No  action  has  actually  been  commenced.  Thte  was  finally  concluiled  just  be- 
fore the  Chrlstnias  holidays.  T  will  not  call  this  an  agreement.  These  gentle- 
men have  agreed  to  my  plan.  If  that  be  called  an  agreement.  I  did  not  sign 
this  as  agreeing  to  it  on  the  part  of  the  Government.  I  announced  what  I 
would  do,  and  they  said  they  would  go  along,  and  It  provides  that  suit  in 
equity  will  be  brought  against  the  following  corporations  and  individuals, 
naming  nearly  200  corporations  and  individuals,  "  and  then  provides  what 
shall  be  the  result  of  that  suit.  Tbe  defendants,  without  admitting  guilt,  are 
agreeable  to  a  decree  being  presented  by  the  Government  and  signed  by  the 
courf  which  shall  contain  these  provisions."  I  at  first  very  strongly  Insisted 
that  butter,  eggs,  cheese,  and  poultry  should  be  Included  amongst  the  businesses 
which  these  defendants,  both  Individually  and  as  corporations,  would  go  out  of. 
But  the  more  I  studied  that  question  the  more  doubtful  I  became  of  whether 
Justice  would  be  done  to  the  people  as  well  as  to  the  packers  If  I  insisted 
upon  It.  They  are  refrigerated  products,  "  which  the  distribution  system  of 
the  packers  makes  possible  to  collect  and  sell,  and  keep  and  sell  In  a  way  that 
has  an  economical  value,"  I  do  not  care  to  argue  that  proposition,  but  I  think 
it  Is  at  least  Involved  in  doubt.  And  what  I  finally  did  with  that  was  to  enter 
a  stipulation  in  the  decree  that  this  case  should  be  opened  for  the  purpose  of 
permitting  the  Government,  at  any  time  It  might  see  fit.  In  this  very  case  to 
produce  evidence  designed  to  show  that  the  control  or  Interests  of  the  packers 
in  those  businesses  was  unlawful  or  Inimical  to  the  public  Interest,  so  that 
further  adjudication  might  be  granted  by  the  court  in  the  case.  In  other  words, 
"  I  left  the  door  oiien  for  such  future  action  as  the  conditions  might  seem  to 
warrant."  SO  that  In  case  the  butter  people  should  ask  for  the  same  relief  that 
the  wholesale  grocers  have  asked  for,  It  still  would  be  possible  for  them  to  get 
it,  if  the  court  agreed  with  them.    There  would  he  a  fight  on  that.  I  suppose. 

( At  this  point,  the  chairman  of  the  committee  stated  as  follows :  "  The  ma  in 
%ht.  of  course,  that  has  been  carried  on  before  this  committee — at  least  during 
our  hearings  tills  session—has  been  by  the  wholesale  grocers,  claiming  that 
it  was  impossible  for  the  wholesale  grocers  to  compete,  because,  you  stated  a 
moment  ago,  the  overhead  expense  would  be  the  same  for  the  packers,  whether 
they  carried  on  this  grocery  business  or  not.  and  that  they  were  also  favoretl 
with  respect  to  refrigerator  cars,  and  that  they  owned  their  own  cars."  Tlie 
Attorney  General ;  "  I  should  think  likely  that  you  would  have  fewer  vlsitora 
of  that  kind  after  this  goes  Into  effect  than  you  have  had  In  tbe  past."  The 
Chairman ;  "  Tes.  But,  of  course,  there  Is  still  a  very  Impurtant  question  to 
be  decided,  unless  the  matter  of  butter,  e^s.  and  poultry  is  taken  care  of, 
because  while  those  industries  are  owned  by  smaller  people — the  majority  of 
them — owned  by  little  grocers  throughout  the  country,  and  they  have  not  been 
heard,  so  far  as  I  know;  so  far  as  I  know  th^  have  not  been  here,  althouicii 
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Ibe  grocers  have  been  lieiv."  The  Attorney  General:  "I  think  there  l8  a  very 
Hide  UlfEerence  of  opinion  amnngat  men,  ontslders.  who  deal  In  butter,  egga, 
poultry,  and  cheese,  as  to  nhe^er  It  Is  a  wis^  tblng  to  take  that  biialnesa 
away  from  the  packers  or  not."  The  Chairman ;  "  It  waa  not  mj  intention 
10  say  that  It  could  be  taken  away ;  I  do  not  know.") 

The  Attorney  General  then  proceeded  in  substance  as  follows;  Under  this 
ilecree  the  iwckers  may  be  engaged  in  the  butter  and  cheese  business.  I  suppose 
ihat  means  owning  creameries.  They  can  not  handle  fresh  milk  at  all.  they 
can  not  sell  fresh  inilk.  They  can  buy  milk  for  the  purpose  of  maklnp  cheese. 
"  liut  w-e  take  them  out  of  the  flale  and  distribntion  of  milk."  I  think  they 
(I'uld  still  retain  creameries. 

(At  tlil«  point  the  Attorney  General  read  another  excerpt  from  the  aforesaid 
memorandum. ) 

The  Government  is  not  prohibited  from  commencing  an  action,  either  civil 
i>r  iTlnilnal,  In  the  cheese,  poultry,  and  e^  business,  and  is  not  prohibited 
fnmi  bringing  a  civil  or  criminal  action  In  any  other  way.  There  Is  nothing 
ill  t]i'»  decree,  either  directly  or  Indirectly,  that  would  prohihir  the  Government 
fMRi  111'oceedlnK  against  the  packers  or  any  of  theni  in  regard  to  any  lllcgnl 
iU'tlon  In  the  past,  about  meats,  for  Instance,  but  on  the  contrary  there  is 
upec-idcally  permitted  the  Government  may  do  so,  and  that  Is  the  very  clause 
vvliich  I  read.  That  does  uot  apply  only  to  butter,  eggB,  and  poultry,  but  it  Is 
"■(■r  any  other  business  or  activity."  We  do  not  restrain  the  manufacture  of 
iiiLtter  mill  cheese  by  these  defendants,  but  we  simply  leave  the  door  open  for 
[he  purpose  of  making  such  further  showing  as  the  Government  might  desire  to 
make  in  the  future  to  ask  for  further  relief  in  reference  to  those  things.  So 
far  IIS  tills  suit  is  concerned,  practically  it  has  nothing  to  do  with  the  manu- 
facture of  butter  and  cheese,  except  that,  as  I  say.  we  leave  the  door  open.  We 
bRve  taken  these  defendants  out  of  every  business  except  that  which  is  usually 
ihe  business  of  the  butcher,  the  meat  business,  and  these  products  which  are 
u'cnerally  handled  by  butchei-s — butter,  cheese,  and  poultry.  I  do  not  mean 
tri  lie  as  brutal  as  it  sounds,  hut  we  have  made  "  butchers  "  of  them.  We  have 
i.-i<tten  them  back,  it  seems  to  me,  to  the  business  which  they  originally  went 
into,  and  as  to  that  business  we  have  bound  them  by  perpetual  injunction, 
restraining  them  and  all  these  defendants  from  amongst  themselvea-or  with 
imybocly  else  agreeing  or  combining  or  arranging  to  do  anything  which  Is  an 
attempt  to  "  monopolize  that  business,  or  In  restraint  of  trade  in  that  business." 
As  to  the  meal  business  we  have  an  Injunction  of  exactly  the  kind  that  the  Sher- 
iiiHii  antitrust  law  contemplates  for  the  Government  to  get  against  any  men 
•■  charged  "  with  a  consplracj-  In  restraint  of  trade.  The  effect  of  that  Is  that  as 
to  the  meat  business  and  Its  by-products  and  these  things  which  they  are  per- 
mitted to  continue  in.  the  Government,  in  the  future,  if  there  he  evidence  of 
iiiiinupoly  or  restraint  of  trade,  will  be  able  to  go  into  court  In  this  very  case, 
-anil  present  the  facts  to  a  judge,"  and  bold  these  defendants  guilty  for  con- 
tempt of  court  If  there  be  a  violation,  so  that  we  shall  not  have  to  proceed 
through  all  of  the  processes  of  either  the  criminal  or  the  civil  courts  in  respect 
to  that. 

The  se<tmd  thing  we  have  done  la  to  restrain  iind  enjoin  them  forever  eol- 
Ici'tlvely  and  Individually  and  In  every  other  fashion  "from  engaging  In  any 
unlawful  trade  practices."  The  result  of  that  would  be  that  any  person  or  any 
"iiicern,  the  Gnvernment.  or  any  Indhidunl  who  was  able  to  show  an  unlawful 
[irnctice  by  these  defendants  or  any  of  them,  will  be  permitted  to  come  Into 
i-oiirt  In  this  very  case,  and  present  a  showing  ^hich  would  entitle  them  to 
:ii11udl<atloii  against  the  defendant  for  contempt.  "Those  are  all  the  things 
ilijit  we  could  possibly  accomplish  by  a  bill  and  an  adverse  decree."  Anybody 
t^tiibllshing  unfair  practice  can  go  Into  this  court  and  get  his  remedy  Instanter. 
I  lici  not  know  whether  these  defendants  will  obey  the  Injunction  or  not,  but 
if  thert-  in  any  i>ower  left  In  the  courts  of  the  United  States,  the  Government 
<im  coui|)el  them  to  obey  this  lujunction,  if  thej-  do  not,  upon  a  showing  made 
in  tills  case  before  a  judge  of  the  United  States  court  that  the  Injunction,  "  which 
1-^  general  in  terms,"  has  been  violated  In  any  "  specific  particular."  I  got  a 
ilecH*  for  all  that  I  saw  any  prospect  of  getting,  and  with  that  decree,  "  any 
iKirty  at  interest  can  come  in  and  protect  Its  rights  by  the  rule  for  contempt." 
I  won  the  lawsuit,  and  I  got  a  decree  which  "  I  would  not  have  seen  much 
Iiro!i)ect  of  getting  if  I  had  gone  Into  court."  I  have  said  that  we  have  "  a  gen- 
eral injunction  "  which  makes  It  possible  for  the  Government  or  any  aggrieved 
I«irly  to  |)roce«l  under  this  decree  by  contempt  proceedings,  if  he  pleases,  that 
tlif  Steniinn  antltniat  law,  with  respect  to  the  meat  business,  is  particularly 
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<>^eyel1  by  tlK-sc  ilt-feiidaiits  niiil  alt  th<>  HubHliHiirtes  iiml  iirliK-l|jiiI  stii<'kli«.t)ei>'. 
We  hiive  "  th»  Niime  kliiJ  nt  un  iuJitiK'non  "  n-liicli  iicniilrs  of  tli<-  Kiuiie  kind  <>r 
relief  ivltli  refiTcin-e  tii  the  "  unlawful  pnii-tlc'es  Ihjit  tlify  ina\  cnjriuw  In,"  \\'f 
tiiki'  (hem  out  iind  keep  tliem  out  forever,  ilirei-ll.v  luiil  Inillrei-lly,  frum  Uie  con- 
trol of  the  stockjiirdN,  "nud  make  it  ittiwihle  for  the  iircidlK-ers  themselves  tt> 
I*  auliatltulcHl  for  them  In  tliiit  pontrot."  \Ve  tiike  tliem  out  ami  kei'p  Hiein  out 
forever,  dlre<-tly  iiixl  Imllrettly,  from  the  termimil  riiltronilK  wliU-li  iiwii  tlie  nt<ii-k- 
yards,  and  from  the  live-stm-k  market  imhUciitlonx.  "We  make  It  Im|iosslh:«* 
for  them  ever  to  eiiEage  hi  the  retiiLI  husinews  In  any  line  wUiitever — thene  ilf- 
femhuitH.  their  sueceNHors  uinl  HBnigns,  and  iiH  tliiit."  They  have  l)eeii  acouKcil 
<)f  enKagine  in  the  retail  business,  and  they  have  been  "  a<Tiised  of  hiivlne  de- 
Kltms  uiMU  It."  There  is  a  ^eat  deal  of  evidcaize  uf  the  tirifidr  manner  In  whlcli 
they  have  usmI  tliat  competition,  "anil  the  temlency  to  destiiiy  t'ompetitlon  us 
a  rewilt  of  U."  They  can  not  rent  space  In  their  wfrlReraor  cars  to  wholesiiU- 
merchants  for  distribution.  "They  can  not  u«e  their  dlstrllratlni;  system  or 
permit  anybody  else  to  use  it  In  any  form  whatever  for  the  piiriiose  of  dlBtrlhnt- 
ing  any  of  these  side  Hues,"  And  neither  can  they  devise  any  otlier  whemi'  or 
nrrnnKenient  whit-h  has  the  snme  pun'ose  or  effect. 

"Senator  S»fiTH  of  (ienr^.'ia.  Vou  have  p'lten  a  dei.-ree  for  wliot  the  presi-ni 
law  anthoriaea  the  (Joverament  to  obtain  tn  pnitection  of  piibilc  riKhts? 

"The  ATTOBNET  Oenbrai.  That  is  right.  Senator. 

"  Senator  Swith  of  (ieoriria.  And  yon  have  jrnlneti  yiinr  lawsuit  for  i-veiy- 
tblng  that  the  Sherman  antitrust  law  uutliorlKed  you  to  gxin?  " 

Tlie  Attobxet  Oesebal.  I  was  tending  strictly  to  my  own  i)nsiiiess.  I 
think  you  linve  stated  it  correctly  when  you  say  I  have  "  won  this  case."  I  have 
gotten  a  judgment  which,  to  my  mind,  is  all  that  the  Oiiveriinient  <'an  hoiw  ti> 
get,  and  I  have  left  the  case  in  such  shape  that  if  anything  has  been  over- 
looked we  have  got  a  splendid  remedy  In  this  particular  court.  I  have  made  no 
agreement  or  arrangement  or  siij^eBtion  with  anybody  as  to  what  tlie  futur*" 
toui'se  of  the  fJovernnient  is  going  to  be  witli  respect  to  litigation.  I  could  gti 
into  court  to-morrow  against  these  people  if  I  desired  to  do  so.  I  would  like  to 
see  this  thing  tried  out.  T  believe  this  is  a  great,  long  Rtep  forward.  I  helievo 
we  have  jrotten  things  that  we  have  been  fighting  for  for  years,  apparently 
without  hope  of  getting.  I  do  not  promise  it  Is  going  to  mean  inmiedlatc 
lowering  of  prices.  "There  Is  great  strength  in  the  argument  of  an  efficient, 
hlg  concern,  resulting  in  lower  prices  to  the  consumer,  Imt  it  is  the  argument 
of  tiie  efficiency  of  autocracy."  At  any  rate,  what  we  have  done,  "  if  we 
have  destroyed  that  effleiency,  which  might  result  in  lower  prices,"  we  have 
ilestroyed  autocracy  and  returned  to  the  form  of  our  democratic  kind  of  Govern- 
ment for  business.  We  have  made  it  possible  for  men  of  all  kinds,  in  all  classes, 
to  get  into  these  businesses,  and  If  that  does  not  result  in  henefft  to  tiie  Ameri- 
can people,  then  our  whole  theory  of  competition  is  wrong.  This  is  the  first 
time  I  have  ever  announced  !t,  hut  I  do  not  expect  to  proceed  against  the  de- 
fendants criiidnally  for  violation  of  the  Sherman  antitrusrt  law.  By  this  decree 
we  do  not  forgive  any  criminal  oltense  tliey  may  have  committed;  ive  forgive 
nothing  in  the  Department  of  Justice.  "  I  have  never  said  a  word  almut  crimi- 
nal prosecutions;  hut  having  forced  rliein  into  the  position  where  they  have 
agi'eed  to  go  as  far  as  that  in  meeting  the  Government's  position,"  I  woui<1  think 
I  would  be  doing  n  vei'.v  imiuiiper  thing  to  attempt  to  convict  tlie  individuals  i!i 
a  criminal  court,  am!  I  would  lie  moved  to  that  consideration  a  good  deal  h>- 
"  the  practical  dltBculttes  in  the  way  of  getting  convictions." 

Senator  France,  Whs  the  department  satis(le<l  beyond  any  reasonable  rtoulit 
tiiat  these  gentlemen  liad  committed  a  criminal  act,  or  any  of  them? 

TTie  Attobnky  Genebal.  I  was  not  sitting  in  the  Jury  box.  and  the  rule 
of  reasonable  doubt  diH's  not  govern  tlie  Attorney  Genenii  of  the  l^'nitwl  State-J. 
I  was  convInce4l  that  the  time  had  come  for  the  Government  to  take  action,  and 
tlie  responsihillty  was  Hprin  the  Attorney  General  of  the  United  States  to 
decide  whether  to  bring  the  action  in  the  criminal  or  the  civil  courts,  and  the 
Attorney  General  decided  to  bring  tlie  action  in  the  civil  coui'ts,  "  wiien  he  found 
he  could  get  this  kind  of  a  decree."  This  is  not  an  agreement ;  they  signed  their 
names  to  it  as  agreeing;  but  that  was  ray  proposition,  which  they  came  to.  In 
the  case  of  the  miners,  when  we  got  to  the  very  point  of  contempt  proceedings 
we  made  no  agreement  with  them. 

The  Government  of  the  United  States  makes  no  contract  with  defendants.  Imt 
we  told  them  what  the  law  was,  what  the  Government's  position  was,  and  tiiat 
they  could  take  it  or  leave  it,  and  the  miners  surrendereil  to  the  Government, 
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■just  OS  the  packers  have  surrendered  to  tlie  Government,"  There  was  no 
aFreement  in  either  case. 

Senator  Nobbis.  It  looks  to  we  like  nii  nftreenient ;  maybe  it  Is  not. 

Senator  Prance.  You  talked  It  over  before  the  suit? 

Thp  Attorney  General.  Talked  it  over  with  the  Government.  You  may 
(nil  It  an  agreement  if  yon  like.  Ton  may  call  It  an  agreement,  but  I  do  not 
ivill  it  im  agreement  when  the  law  oflicer  of  the  Government  site  down  before 
a  defendant  and  says,  "  This  is  the  low.  This  is  what  tlie  Qovemment  demands, 
BD(!  we  aek  yon  to  come  to  It."  If  they  come  to  it  and  put  their  name  to  a  puper 
shoiring  they  will  go  along,  that  is  not  agreeing  with  a  law  violator.  Setting 
ii|i  an  agency  that  gave  Its  particular  attention  to  the  stockyards  and  market 
silnation  and  brought  to  It  all  necessary  publicity  certainly  would  not  hurt 
EI}-  decree.  T  would  not  have  tlie  slightest  objection  to  it.  My  only  thought  is 
ilint  "such  an  agency  would  be  duplicating  the  work  of  the  United  States  court, 
which  has  reall.v  now  supervision  of  all  thlsbusiness  under  this  decree.  Bat 
1  we  no  objection  to  it."  [The  packers  and  stockyards  act  was  passed  August 
15. 1921.  42  Stat  L.  159.  1»S3.] 

Senator  Kendkcck.  Would  not  this  be  true,  that  the  courts  had  so  much  of 
nther  things  to  engross  their  attention  that  it  would  better  be  lodged  in  some 
cy     Th  g     ed 

ropos  h  w  mm 


Y-mr  i)etiti<iner  further  avers  that  heretofore,  to  wit.  February  27,  1920,  In 
niTordance  with  the  aforesaid  memcrandum,  the  plaintiff,  United  States  of 
America.  Sled  the  original  bill  of  complaint  in  this  caufie,  alleging  that  tlte 
<!efendant8  liiid  entered  into  certain  unlavriful  contracts  and  combinations  to 
^'st^aln  trafle  and  commerce  and  to  prevent  competition  among  themselves  In 
ihe  prices  for  which  meat  and  meat  products  were  sold,  and  Inferentlally  aver- 
ring that  the  defendants  had  attempted  to  monopolize  Interstate  trade  In  fish, 
Tpcelabies,  either  fresh  or  canned,  fruits,  cereals,  milk,  poultry,  butter,  eggs, 
cheese,  and  other  substitute  foods  ordinarily  handled  by  wholesale  grocers  or 
produce  dealers,  but  the  said  bill  falls  to  expose  any  act  or  acts  showing  or 
'fnding  to  show  any  such  contracts  or  combinations  or  monopoly.  The  same 
'late,  to  wit,  February  27,  1920,  In  accordance  with  the  aforesaid  memorandum 
nnd  slnmltaneonsly  with  the  flllng  of  the  said  bill,  the  defendants  filed  tlielr  ' 
ri-qiective  answers,  directly  denying  the  accusations  of  the  said  bill,  and  ex- 
[>re(wly  asserting  that  the  defendants  had  not  entered  into  any  contract  or  com- 
>>inallnn  in  restraint  of  trade  or  commerce,  and  had  not  created  or  attempted 
■  '■  create  any  monopoly  in  any  food  commodities,  and  all  of  the  allegations  of 
Ihe  said  bill  necessary  to  empower  the  court  to  grant  the  plaintiff  the  relief 
[rnynl,  or  any  other  similar  relief,  were  fully  and  espllcltly  denied  by  the  said 
^iriMwers,  and  thereby  an-lssue  of  fact  was  effected  as  to  all  of  the  material 
illegatlttns  of  the  said  bill.  The  same  date,  to  wit.  February  27,  1920.  In 
■-i'i>onlance  with  the  aforesaid  memorandum  and  simultaneously  with  the  filing 
'if  (he  said  bill  and  answers,  a  certain  stipulation,  ddted  February  27,  1920, 
'••'tween  the  plaintiff  and  defendants  was  filed  in  the  words  and  figures  fol- 
lowing: 

■•  It  Is  hereby  stipulated  by  and  between  the  parties  hereto  that  the  decree 
''frelnafter  contained  may,  upon  consent  of  the  parties  and  without  any  findings 
"f  fact,  be  entered  in  this  cause. 
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"The  cui^Kinitluii  and  iudlvlduul  ilefendantfl,  wliUe  maintainlnt;  the  Initli 
of  their  answers  and  axeertlnK  their  innocence  of  any  violation  of  law  In  fact 
or  intent,  nevertheteea.  iteairing  to  avoid  every  appearance  of  placing  tUeni- 
BelreB  in  a  position  of  untaKonlHtn  to  the  (iuvernment,  consent  to  the  luali-iiiK 
and  entry  of  salU  decree;  but  thia  Uipuliitlou  shall  not  constitute  or  be  con- 
sidered as  an  a(lniis»lon,  imd  the  rendition  or  entry  of  the  decree,  or  Uie  decree 
Itself,  sbail  not  constitute  or  iie  considered  us  an  adjudication  that  tiie  dt.'- 
tendants,  or  any  of  then)',  have  In  fact  violated  any  lav  of  tlie  United  States. 

"  The  decree  above  referred  to  is  aa  follows : 

"(Here  follows  the  draft  of  the  decree  wlilcb  wub  entered  the  same  date,  but 
Is  omitted  to  avoid  unnecessary  repetition.) 

The  same  date,  to  wit,  February  27.  llfJO,  in  acconiance  with  the  iiforesultl 
memorandum  and  stipulation,  and  simultaneously  with  the  tiling  of  the  said  bill, 
answers,  and  stipulation,  tlie  injunction  decree  of  February  27,  1920,  was  there- 
upon presented  to  an9  signed  by  the  court,  as  a  mere  matter  of  form,  without 
any  hearing  or  consideration  of  the  nierits  or  the  Issues  of  fact  presented  by 
the  pleadings,  and  resardlesa  the  legal  effect  of  the  reservations  of  the  <le- 
fendants  In  the  aforesaid  stipulation,  and  regardless  the  legal  effect  of  the 
following  provisions  of  the  said  decree  itself : 

"This  cause  having  come  on  to  be  beard  on  this  27th  day  of  February,  in 
the  year  1920,  ond  the  petitioner  •  •  •  having  moved  the  court  for  an  in- 
junction in  accordance  with  the  prayer  of  its  petition ;  and  It  apiiearing  to  tbe 
court  that  the  allegations  of  the  petitioner  state  a  cause  of  action  against  tbe 
defendants  under  the  provisions  of  tbe  act  of  July  2,  1^0,  entitled  '  An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopolies.'  an<:l 
acts  amendatory  thereof  and  supplemental  or  additional  thereto,  and  that  the 
court  has  Jurisdiction  of  the  persons  and  the  subject  matter;  and  the  several 
defendants  having  accepted  service  of  process  and  having  appeared  and  flleil 
answers  to  the  petition,  which  answers  are  on  flle  lu  the  office  of  the  lAerk 
of  this  court;  and  tbe  parties  having  tills  day  entered  Into  a  stipulation  in  this 
action,  which  stipulation  Is  on  file  In  tlie  office  of  the  cleric  of  this  court,  anti 
from  which  It  appears,  among  other  things,  that  while  the  defendants  and  each 
of  them,  maintain  tbe  truth  of  their  answers  and  assert  their  innocence  of  any 
violation  of  law  in  fa<-t  or  Intent,  they  nevertheless,  desiring  to  avoid  every 
appearance  of  placing  themselves  in  a  position  of  antagonism  to  the  Government, 
have  consented  nnd  do  consent  to  the  making  and  entry  of  the  decree  no'w- 
about  to  be  entereil  without  any  findings  of  fact,  upon  condition  that  their  con- 
sents to  the  enti'y  c)f  said  decree  shall  not  constitute  or  be  considered  an  admis- 
sion, and  the  rendition  or  entry  of  said  decree,  or  the  decree  itself,  shall  not 
constitute  or  be  considered  an  adjudication  that  the  defendants  or  any  of  them 
have  In  fact  violated  any  law  of  the  United  States. 

"  Now,  upon  the  petition,  the  answers  of  tbe  defendants,  and  the  aforemen- 
tioned Btiuplation  and  consents  of  the  parties,  all  on  flle  in  the  office  of  tlie 
clerk  of  this  court,  and  on  motion  of  the  petitioner.  It  is  ordered,  adjudged, 
and  decreed  as  follows." 

The  rest  of  the  said  decree  was  and  Is  in  the  words  and  figures  following : 

First.  That  the  corporation  defendants  and  ea<-h  of  them  t>e.  and  they  are 
hereby,  jointly  and  severally,  periietually  enjoined  and  restrained  from  either 
directly  or  Indirectly,  by  themselves  or  through  their  officers,  directors,  agents. 
or  servants,  In  any  manner  maintaining  or  entering  into  any  contract,  cou.i> 
hinatlon,  or  conspiracy  with  each  other  or  with  any  other  person  or  persons, 
in  restraint  of  trade  or  commerce  among  tbe  several  States:  or  from  eitlier 
directly  or  Indirectly,  by  themselves  or  through  their  olBcers,  directors,  agents. 
or  servants,  either  jointly  or  severally  monopolizing  or  attempting  to  monopo- 
lize or  combining  or  pcmsidering  with  each  other  or  with  any  other  person  or 
persons  to  monopolize  any  part  of  such  trade  or  commerce. 

Second.  That  tbe  defendants  and  each  of  them  be,  and  tbey  are  hereby. 
Jointly  and  severally  perpetually  enjoined  and  restrained  from  owninR,  either 
directly  or  indirectly.  Individually  or  by  themselves  or  through  their  ofBcers, 
directors,  agents,  or  servants,  any  capital  stock  or  other  interest  whatsoevei- 
In  any  public  stockyard  market  company  in  the  United  States,  or  in  any 
stockyard  terminal  railroad  in  tbe  United  States,  or  in  any  stockyard  market 
news|>aper  or  stockyard  market  Journal  published  In  the  United  States,  except 
In  so  far  as  the  court  may  permit  any  of  the  individual  defendants  to  retain 
any  such  interests  upon  the  conditions  and  In  such  circumstances  as  are  pro- 
vided for  In  pnriiRraph  10  of  this  decree:  imd  said  defendants  and  each  of 
them  are  hereby  further  enjoined  and  restrained  from  accepting  or  permitting 
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to  be  glv»i,  directly  or  inillreetly,  ou  any  pretext  whatever,  to  any  of  them 
or  to  any  of  their  oEGcers,  directors,  servants,  or  employees,  for  the  use  and 
benefit   of  the  corporation   defendants  or   eny   of  them,   any   capital   stock   or   - 
Ottier    interest   In  any   public   stockyurd   market   company,    stockyard   terminal 
railroad,   or  stockyard  market  newspaper  or  stockyard  market  Journal. 

Third.  That  the  corporation  defendants  and  each  of  them  and  their  bug- 
cessors  and  asedgns  be,  and  they  are  hereby,  perpetually  enjoined  and  re- 
strained from  either  directly  or  indirectly,  by  themselves  or  through  their 
officers,  directors,  agents,  or  servants,  through  any  device  or  arrangement 
whatsoever,  neing  or  permitting  any  other  person,  firm,  or  corporation  to  use 
their  distributive  system  and  facilities,  Including  their  branch  houses,  route, 
cars,  end  auto  trucks,  or  any  of  them,  in  any  manner  for  the  purchase,  sale, 
handling,  transporting,  distributing,  or  otherwise  dealing  In  any  of  the  articles 
or  commodities  named  and  described  in  paragraph  4  of  this  decree,  except 
in  so  far  as  permitted  in  said  paragraph  4  and  except  refrigerator  ears  when 
in  good  faith  leased  to  common  carriers  or  furnlshe<l  to  them  for  their  use 
as  common  carriers. 

The  corporation  defendants  or  any  o£  them  may  from  time  to  time  lease, 
sell  or  otherwise  dispose  of  any  of  the  Items  of  their  distributive  system  free 
from  any  of  the  restrictions  of  this  decree  when  they  have  a  surplusage  thereof  or 
when  such  Items  have  become  obsolete  or  are  otherwise  not  required  for  the 
husloess  of  the  defendants  or  any  of  them.  But  no  sale,  lease,  or  other  dispo- 
sition of  a  substantial  part  of  defendants'  respective  distributive  systems  or 
such  distributive  system  as  an  entirety  shall  be  made  without  submitting  the  same 
to  the  court  for  the  court's  Investigat.on  and  determination  as  to  whether  said 
proposed  sale,  lease,  or  other  dispos'tion  Is  in  accordance  with  the  spirit  and 
purpose  of  this  decree,  and  without  notice  of  the  application  for  such  approval 
first  given  to  the  Attorney  General.  Nothing  herein  contained  shall  be  con- 
strued to  prohibit  the  defendants  or  any  of  them  from  mortgaging  or  other- 
wise creating  liens  on  said  distributive  system  or  parts  tbereot 

Fourth.  That  the  corporation  defendants  and  each  of  them  be,  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from,  in  the  United  States,  either 
directly  or  indirectly,  by  themselves  or  through  their  officers,  directors,  agents, 
or  servants,  engaging  in  or  carrying  on,  either  by  concert  of  action  or  other- 
wise, either  for  domestic  trade  or  for  export  trade,  the  manufacturing.  Jobbing, 
selling,  transporting  (except  as  common  carriers),  distributing,  or  otherwise 
dealing  in  any  of  the  following  products  or  commodities,  except  when  such 
products  or  commodities  are  purchased,  transported,  or  used  (1)  as  supplies  In  , 
operating  their  packing  houses,  branch  houses,  or  other  facilities  used  by  them, 
or  as  an  incident  In  the  processes  of  manufacturing  soap  or  packing-house  prod- 
ucts; (2)  In  the  construction  and  physical  maintenance  of  their  packing  houses, 
branch  houses,  or  other  facilities  used  by  them;  (3)  In  the  operation  of  their 
restaurants,  laundries,  or  other  conveniences  primarily  for  the  benefit  of  their 
fmployees;  or  (4)  In  combination  with  meat,  to  wit: 

1.  Fresh,  canned,  dried,  or  salted  fish,  IntHudlng  therein,  but  in  nowise  limit- 
ing the  foregoing  general  description,  the  following,  to  wit:  Canned  oysters, 
canned  mackerel,  bulk  mackerel;  bulk,  canned,  and  cured  herring;  canned 
Hsimon.  canned  sardines,  canned  shrimps,  and  canned  tuna  flsb. 

2.  Fresh,  dried,  or  canned  vegetables,  except  in  combination  with  meats,  in- 
clnd'.ng  therein,  but  in  nowise  limiting  the  foregoing  general  description,  the 
following,  to  wit;  Asparagus,  navy  beans,  lima  beans,  peas,  beets,  corn,  okra. 
potatoes,  tomatoes,  celery,  garlic,  horse-radish,  and  pumpkins. 

3.  Fresh,  crushed,  dried,  evaporated,  or  canned  fruits,  including  therein,  but 
Id  nowise  limiting  the  foregoing  general  discrlptlon,  the  following,  but  not  In- 
cluding the  same  when  used  as  an  ingredient  of  mincemeat,  to  wit :  Ginger, 
cherries,  apple  butter,  apricots,  blackberries,  peaches,  pineapple,  raspberries, 
cnrrants,  figs,  gooseberries,  oranges,  strawberries,  apples,  prunes,  raisins,  and 
dates. 

4.  Confectionery,  sirups,  so.da-fountaln  supplies  and  sirups  and  soft  drinks 
(grape  Juice  Is  not  Included  In  th's  paragraph  4;  see  paragraph  14),  Including 
th^eln.  but  In  nowise  limiting  the  forgoing  general  description,  the  following, 
to  wit:  Apple  cider,  cherry  Juice,  coca  cola,  creme  de  menthe,  crushed-nut  frappe, 
ging»'  ale,  green  pineapple  sirup,  lemon  extract,  marshroailow  topping,  orang» 
extract,  root  beer,  vanilla  extract,  and  vin  fiz. 

5.  Molasses,  boney.  Jams,  Jellies,  and  preserves  of  ell  kinds. 
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6.  R|)ieep,  sauces,  TOndlmeiitfi,  relishes,  and  »;iuerkraut.  iiK-luding  therein, 
but  tn  iKiwiKe  limiting  the  foregoing  i-eneral  description,  the  following,  to  wit : 
Catsup,  chill  sauce,  elnmimon,  cloves,  timstard,  mustard  seed,  olives,  oyster 
eochtall  sauce,  pepper,  pickles,  spinace  chill,  tomato  catsup, 

7.  Coffee,  tea,  chocolate,  and  coc()a. 

8.  Nuts,  Including  therein  the  following,  to  wit  r  Almonds,  pecans,  and  walnuts, 
hut  not  Including  peanuts. 

9.  Flour,  sugar,  and  rice. 

10.  Bread,  wafers,  d'ackera.  biscuits, 

11.  Cereals,  Inclurling  therein,  but  In  nnwise  limiting  the  foregoing  general 
description,  the  following,  to  wit :  Or'ts,  oats,  hominy,  hnnilny  feed,  horse  feed, 
brewers'  flakes,  brewers'  grit,  brewers'  meal,  buckwheat,  canned  hominy,  elippeil 
oats,  com  grits,  ground  meal,  ground  oats,  ground  corn,  cracked  corn,  crushed 
white  oats,  feed  barley,  feed  meal,  feed  wheat,  rolled  oats,  standard  middllnes. 
standard  spring  brand,  spaghetti,  vermicelli,  macaroni,  corn  flakes,  and  wheat 

12.  Grain. 

13.  Miscellaneous  articles,  to  wit:  Cigars,  china,  furniture,  bluing,  starch, 
fence  posts  and  wire  fences,  alfalfa  meal,  babbitt,  bar  Irou.  binding  twine, 
brass  castings  for  heavy  ordnance,  brick,  builders'  hardware,  bumping  posts 
for  railroads,  cement,  lime,  plaster,  dcors  and  windows,  dried  brewers'  gi'alns, 
lath,  pitting  and  fruit-handling  machinery,  roofing,  sand  and  grjivel,  shingles, 
soda  fountains  or  parts  thereof,  structural  steel,  tile,  and  waste. 

14.  Grape  Juice. 

And  the  corporation  defendants  and  each  of  tliem  be,  and  they  are  hereb.v, 
further  perpetually  enjoined  and  restralnetl  from  owning,  either  directly  or 
indirectly,  severally  or  Jointly,  by  themselves  or  through  their  officers,  direc- 
tors, agents,  or  seirants  any  capital  stock  or  other  Interest  whatsoever  In 
any  corporation,  firm,  or  association  except  common  carriers,  which  is  In  tlie 
business,  in  the  United  States,  of  manufactuing.  Jobbing,  selling,  transporting, 
except  as  common  carriers,  distributing,  or  otherwise  dealing  In  any  of  the 
above-described  products  or  commodities. 

Fifth.  That  the  individual  defendants,  and  each  of  tliem,  be,  and  they  are 
hereby,  perpetuall.v  enjoined  and  restrained  from,  in  the  United  States,  either 
directly  or  Indirectly,  by  themselves  or  through  their  agents,  servants,  or  em- 
ployees, owning  voting  stock  which  in  the  aggregate  amounts  to  50  per  cent 
or  more  of  tlie  voting  stock  of  any  corporation,  except  common  carriers,  or 
any  interest  In  such  corporation  resulting  in  a  voting  pcwer  amounting  to 
50  per  cent  or  more  of  the  total  voting  power  of  such  corporation,  or  which 
interest  by  any  device  gives  to  any  such  defendant  or  defendants  ft  voting 
power  of  50  per  cent  or  more  in  any  such  corporation,  or  a  half  Interest  or 
more  in  any  firm  or  association  which  corporation,  Ann,  or  association  may 
be,  in  tlie  United  States,  In  the  business  of  manufacturing.  Jobbing,  selling, 
transporting,  distributing,  or  otherwise  dealing  !n  any  of  the  following  prod- 
ucts or  comraodltlea.  to  wit : 

1.  Fresh,  canned,  dried,  or  salted  flsh.  Including  therein,  but  In  nowise  limit- 
ing the  foregoing  general  description,  the  following,  to  wit :  C.inned  oysters, 
canned  mackerel,  bulk  mackerel,  bulk,  conned,  and  cured  herring,  canned  sal- 
mon, canned  sardines,  canned  shrimp,  and  canned  tuna  fish. 

2.  Fresh,  dried,  or  canned  vegetables,  except  in  combination  with  meats. 
Including  therein,  but  in  nowise  limiting  the  foregoing  general  description,  the 
following,  to  wit;  Asparagus,  navy  beans.  lima  beans,  peas,  beets,  corn,  okra. 
potatoes,  tomatoes,  celery,  garlic,  horse-radish,  and  pumpkins. 

3.  FrMh,  crushed,  dried,  evajwrated,  or  canned  fruits.  Including  therein,  but 
in  nowise  limiting  the  foregoing  general  description,  the  following,  but  not 
including  the  same  when  used  as  an  lucredient  of  mincemeat,  to  wit: -Ginger, 
cherries,  apple  butter,  apricots,  blackberries,  peaches,  pineapples,  raspberries, 
currants,  figs,  gooseberries,  oranges,  strawberries,  apples,  prunes,  raisins,  ;ind 

4.  Confectionery,  sirups,  soda-fountain  supplies,  and  sirups  and  soft  drinks, 
not  Including  grape  Juice,  including  therein,  but  In  nowise  limiting  the  fore- 
going general  description,  the  followiiig,  to  wit ;  Apple  cider,  cherry  Juice, 
Coca  Cola,  creme  de  menthe,  crushed  nut  frappe.  ginger  ale,  green  pineapple 
sirup,  lemon  extract,  marshmallow  topping,  orange  extract,  root  beer,  vanilla 
extract,  and  vln  flz, 

5.  Molasses,  honey,  Jams,  Jellies,  and  preserves  of  all  kinds. 
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6.  Spioes,  sauces,  condlmeiita,  relisbes.  and  eauerhraut,  iucluiUug  tliereiii, 
but  in  nowise  limiting  the  foregoing  general  description,  the  following,  to  wit: 
Catsup,  chili  sauce,  cinnamon,  doves,  mustard,  mustard  seed,  olives,  oj-ster- 
eocktail  sauce,  pepper,  pickles,  sploace  chilli,  nn<]  tomato  catsup. 

T.  Coffee,  tea,  chocolate,  and  cocoa. 

8.  Nuts,  Including  therein  the  following,  to  wit:  Almonds,  pecans,  and  wal- 
nuts, but  not  including  peanuts. 

9.  Flour,  sugar,  and  rice. 

10.  Bread,  wafers,  crackers,  and  biscuits. 

And  further  perpetually  enjoining  and  restraining  said  Individual  defend- 
ants, and  pach  of  them,  from  Individually  or  jointly,  either  directly  or  indirectly, 
hj  themselves  or  throufch  their  agents,  servants,  or  employees,  adopting  any 
device  or  arraufeement  which  by  reason  of  the  relation  of  said  individual 
defendants,  or  any  of  them,  to  the  corijoration  defendants,  or  any  of  tbeni,  would 
have  the  purpose  or  effect  of  giving  to  such  business  of  dealing  In  the  articles 
hereinabove  in  Uiis  iiaragraph  mentioned  and  described,  in  which  business  such 
individanls  or  any  ol!  tliem  may  be  substantially  interested,  an  advantage  over 
their  competitors  similar  In  purpose  or  effect  to  any  advantage  now  enjoyed  by 
any  of  the  corporation  defendants  through  their  distributing  system. 

Sixtli.  That  the  defendants,  and  each  of  them,  be,  and  they  are  hereby,  per- 
petually enjoined  and  restruined  from,  in  the  United  States,  owning  and 
operating  or  conducting,  either  directly  or  indirectly,  severally  or  Jointly,  by 
themselves  or  through  their  officers,  directors,  agents,  or  servants,  any  retail 
me«t  markets  in  the  United  States:  Provided,  however.  That  nothing  con- 
tained in  this  decree  shall  prohibit  said  defendants,  or  any  of  them,  from  con- 
tinning  to  conduct  the  retail  meat  markets  located  at  their  several  plants  and 
maintained  by  said  defendants  primarily  for  the  accommodation  of  their  own 
employees  as  long  as  aaid  retail  meat  markets  shall  be  continued  to  be  operated 
lor  that  purpose. 

Seventh.  That  the  defendants  and  each  of  them  be,  and  they  are  hereby, 
perpetually  enjoined  and  restrained  from  owning,  directly.or  Indirectly,  jointly 
or  severally,  by  themselves  or  through  their  officers,  directors,  agents,  or  serv- 
ants, any  capital  stock  or  other  interest  whatsoever  in  public  cold-storage  ware- 
houses in  the  United  States :  Provided,  htywever,  That  nothing  herein  contained 
shall  be  construed  to  prevent  the  defendants  or  any  of  them  from  owning 
capital  stock  or  other  interests  in  any  corporation,  firm,  or  association  owning 
or  operating,  or  from  tliemselves  owning  or  operating,  the  public  eold-storage 
warehouses  now  maintained  by  the  defendants  or  any  of  them  at  stockyards 
where  said  defendants  or  any  of  them  now  maintain  packing  plants,  nor  to 
prevent  any  of  said  defendants,  directly  or  indirectly,  from  establishing,  own- 
ing, maintaining,  or  leasing  necessary  cold-storage  facilities  or  space  required 
in  good  faith  for  the  storage  of  commodities  In  which  tbey  or  any  nf  them 
nay  be  Interested,  nor  from  renting  space  In  any  cold-storage  warehouse 
directly  or  Indirectly  owned  or  leased  by  any  of  them  to  the  public  whenever 
each  space  is  not  in  good  faith  required  or  needed  by  the  defendants  for  their 
own  use,  nor  from  storing  products  for  the  public  whenever  the  space  used 
for  that  purpose  is  not  in  good  faith  required  by  the  defendants  for  tlieir 

Eighth.  That  the  corporation  defendants  and  each  of  them  be.  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from  engaging  in  the  T'nlted 
StHtes,  either  directly  or  indirectly,  Jointly  or  severally,  by  themselves  or 
throudh  their  officers,  directors,  agents,  or  servants,  in  the  business  of  buying, 
collecting,  selling,  transporting,  except  as  common  carriers,  distributing  or 
■itliprwlse  dealing  in  fresh  milk  and  oream,  and  further  peiTjetually  enjoining 
nod  restraining  said  defendants  and  each  of  them  by  themselves  or  through 
tlieir  directors,  ofhcers.  agents,  and  servants,  from  either  directly  or  indirectt.v 
owning  any  capital  stock  or  other  Interest  in  any  corporation,  firm,  or  assocla- 
tiiin  engaged  in  the  business  of  boyfng.  eoliecting,  selling,  trausport'ng  (except 
ns  common  carriers),  distributing,  or  otherwise  dealing  Iti  fresh  milk  or  civani: 
Provided,  however.  That  nothing  herein  contained  shall  be  constrned  as  pre- 
venting the  corporation  defendants  or  their  subsidiaries  from  buying,  collect- 
inc.  and  transporting  fresh  milk  and  cream  to  be  used  by  them  or  any  of 
riiem  in  manufacturing  condensed  or  evaporated  or  powdered  milk  or  oleo- 
maT^arine  or  other  butter  substitutes,  or  butter.  Ice  cream,  cheese,  or  liutt^r- 
roilk.  or  to  be  used  as  feed  or  In  combination  with  any  commo«lity  not  spe- 
cifically mentioned  and  described  in  paragraph  fourth  hereof:  And  furtlu-r  jiro- 
lide^.  That  nothing  herein  contained  shall  be  construed  as  preventing  said 
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ilefeuUauts  frmii  to.'llliig  or  otberwlse  iIIihhikIiik  of  milk  auil  creaui  lniuKht  or 
I'Ollected  for  luunufacture,  wlien  eucb  Male  or  ditqHwitlon  1h  iieeeHMury  to  avoltl 
waste. 

N  nth.  That  tlie  coriwrallon  defeudantM  aud  eatli  of  thein  be,  ami  Ihey  ure 
Iier«>b7,  perpetually  enjuiiied  and  rtwtruined  from,  Jointly  ur  severally,  by 
theniselvea  or  through  their  ottlcers,  illrectorx.  aKentii,  iir  serviintH.  engaKiii;; 
iu.  carrying  on,  or  using  any  Illegal  trade  prnftlcee  of  any  nature  whatsoever 
tn  relation  to  the  «indurt  of  any  business  in  which  they  or  any  of  them  may 
be  engased. 

Tentli.  That  within  00  days  after  the  entry  of  this  decree  such  of  the  <le- 
TenilaQtB  as  have  Interests  In  public  stockyard  market  companies,  Htockyanl 
terminal  railroads,  or  market  newspapers,  shall  file  In  tlila  court,  for  the  court'.-' 
approval,  a  ptau  or  plans  for  divesting  themselves  of  all  ownersip  or  Interest 
In:  (1>  public  stockyard  market  coropanlex;  (2)  stockyard  terminal  railroads: 
(3)  mavket  newspaperM:  Provided,  ftoircner.  That  tlie  court  inoy.  In  the  event 
that  it  deems  such  provision  necessarj-  in  order  to  enable  the  defendants  to 
(llve.st  theniselveH  of  their  Intersete  in  pubic  irtocbyanl  market  companies,  ami 
st(K'kyard  terminal  railroads,  upon  reasonable  terms,  i>ermtt  the  Individual  de- 
fendants, or  some  of  them,  to  retain  an  IntereNt  by  way  of  stock  ownership,  or 
otherwise,  in  any  public  stockyard  market  company  or  stockyard  terminal  rail- 
road, or  in  any  corporation  organized  to  take  over  such  iiubllc  !4CoclE.\'aril  market 
companies  or  stockyard  terminal  railroads  or  the  stock  thereof ;  hut  no  defen>lfint 
or  defendants  shall  at  any  time,  either  individually  or  jointly,  own  a  controll'nc 
Interest  in  any  such  stockyards  or  stockyard  terminal  railroads.  Within  such 
])erinil  of  time  after  the  entry  of  this  decree  and  the  approval  of  said  plan  or 
plans  as  the  court  may  determine,  the  defendants  shall,  in  good  faith,  com- 
pletely divest  themselves  of  all  such  ownership  or  interest  In  public  stockyard 
market  companies,  stocbyanl  terminal  railroad'',  and  market  newspapers.  If, 
within  the  time  so  fixed  the  defendants  shall  not  have  disposed  of  said  Interests 
ordered  by  the  court  to  be  disposed  of,  and  the  court  upon  application  shall 
determine  that  the  defendants  have  been  unable,  despite  due  dilll^nce.  to 
dispose  of  the  same  upon  reasonable  terms,  the  court  may  extend  the  time 
durlnir  which  such  ownership,  control,  or  interest  may  continue  unt  1  the  same 
can  be  disposed  of. 

Eleventh.  That  immediately  upon  the  entry  of  this  decree  the  defendants 
shall,  in  good  faith  and  with  due  diligence,  proceed  to  dispose  of  their  inter- 
e.sts  in.  and  shall  completely  divest  themselves  (to  the  extent  required  by  this" 
decree)  of  all  ownership  of  or  Interest  in  all  public  cold-storage  warehouses  ami 
retail  meat  (uarketa,  but  in  no  event  shall  the  defendants,  ur  any  of  them,  make 
final  disposition  of  any  of  their  Interests  In  such  public  cold-storage  warehouses 
and  retail  meat  markets  without  first  obtaining  the  court's  approval  to  such 
final  <tisposltlon.  If,  within  nine  months  after  the  entry  of  this  decree,  the 
defendants  shall  not  have  finally  disposed  of  their  Interests  In  public  cold- 
storage  warehouses  and  retail  meat  markets,  the  Attoraiey  General  may  apply 
to  the  court  for  an  order  specifying  the  time  within  which  the  defendants 
Bhall  finally  dispose  uf  all  said  Interests. 

Twelfth.  That  immediately  upon  the  entry  of  this  decree  the  defendants  ami 
each  of  them  shall  commence  to  dispose  of  such  coiumodlties  owned  or  handle*! 
by  them  as  are  described  in  paragraphs  4  and  5  of  this  decree  and  which  arc- 
to  be  disposed  of  by  them  under  this  decree,  and  shall  likewise  immediately 
upon  the  entry  of  this  decree  comm^ce  to  divest  themselves  of  all  Interests 
which  are  to  be  disposed  of  by  them  as  and  to  the  extent  required  by  this 
decree  in  firms,  coiporatlons,  and  associations,  Including  departments  of  the 
business  of  any  of  the  corporation  defendants  when  any  of  such  departmMits 
Is  sold  as  a  going  concern,  manufacturing,  selling,  or  otherwise  dealing  in  any 
of  the  commodities  so  mentioned  aud  described  in  paragraphs  4  and  5  of  this 
decree,  and  shall  continue  tn  good  faith  to  dispose  of  said  commodities  require<l 
to  be  disposed  of  hereunder,  and  to  divest  themselves  of  such  interests  required 
to  be  disposed  of  hereunder  as  rapidly  as  may  be  consistent  with  the  nature 
of  the  business  and  the  seasonal  nature  of  the  merchandise  involved,  and  that 
In  any  event  the  defendants  and  each  of  them  shall  completely  dispose  of  said 
commodities  and  shall  cease  to  manufacture,  Job,  sell,  transport,  except  as 
common  carriers,  distribute,  or  otherwise  deal  In  the  same,  and  shall  completely 
divest  themselves  of  said  Interests  within  two  years  from  the  date  of  the 
entry  of  this  decree :  Provided,  however.  To  the  end  that  the  provisions  of  this 
decree  may  be  complied  with,  the  approval  of  the  court  shall  be  obtained  prior 
to  the  final  disposition  of  said  Interests  In  firms,  corporations,  or  assoctatiouf) 
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iimimfaeturing.  selling,  or  otherwiBe  dealing  in  any  uf  tJie  commcMlltles  meU' 
r!(>rie<l  und  described  In  paragraphs  4  ani  5  of  this  decree.  At  any  time  wltliln 
sjiid  two  years  the  Attorney  General  may  apply  to  tlie  court  for  an  order  or 
orders  to  compel  the  defendants,  and  each  of  them,  to  make  report  to  the  court 
aa  to  the  progress  being  made  by  them  In  disposing  of  »ald  commodities  and  In 
divesting  themselves  of  said  Interests.  . 

Tblrteenth.  That  the  purchaser  or  purchaserB  of  the  defendants'  interests 
la  any  stockyard  shall,  as  a  part  of  said  purchase,  agree  with  such  of  the 
defendants  as  now  maintain  packing  plants  In  said  stockyards  that  for  a  period 
uf  at  least  lb  years  after  the  date  when  such  purchse  shall  be  consummated 
said  purchasers,  their  successors  or  assigns,  will  continue  to  maintain  and 
efficiently  operate  such  stockyards  and  eadi  of  them,  and  such  of  said  defend- 
ants as  now  maintain  packing  plants  at  any  of  said  stockyards  shall  agree 
with  said  purchasers  that  during  the  same  period  of  10  years  said  defendants, 
their  successors  or  assigns,  will  continue  to  maintain  and  operate  said  packing 
plants  at  the  points  where  the  same  are  now  located,  unless  strikes,  shortage  - 
uf  supplies,  or  other  causes  beyond  the  CMitrol  of  either  the  purchasers,  the 
Ktockyanl  companies,  or  said  defendants  shall  prevent  the  carrying  out  of  said 
agreement.  Performance  by  either  party  shall  be  a  condition  concurrent  to 
pfrfomiance  by  the  other. 

Fourteenth.  That  nothing  in  this  decree  contained  shall  be  construed  to  pro- 
hibit anything  that  may  be  otherwise  lawfully  done  by  the  defendants  or  any 
of  them  in  the  United  States  In  connection  with  or  for  the  purpose  of  export 
trade  or  foreign  commerce  or  business  of  the  defendants :  Provided,  hovKV&r, 
That  nothing  In  this  paragraph  contained  shall  limit  the  effect  of  the  Injunction 
contained  in  paragraphs  fourth  and  fifth  of  this  decree. 

Fifteenth.  That  nothing  contained  in  this  decree  shall  be  held  to  preclude 
the  petitioner  from  proceeding  against  any  or  all  of  the  defendants,  either 
civilly  or  criminally,  for  any  violatoin  of  any  law  in^connectlon  with  the  carry- 
ing on  by  them  of  tlie  business  of  buying  and  Belling  poultry,  butter,  eggs,  and 
cheese,  or  any  other  business  or  activity  not  specifically  mentioned  In  this 
decree:  nor  shall  anything  contained  herein  prejudice  the  Government  In  any 
such  proceeding;  nor  shall  this  decree  Interfere  with  or  prejudice  any  legal 
ri;Eht8,  business,  or  activity  of  the  defendants,  or  any  of  them,  not  prohibited 
or  covered  by  this  decree. 

Sisteenth,  That  for  the  purpose  of  (1)  enabling  the  petitioner  to  ascertain 
whether  the  defendants  are  in  good  faith  carrying  out  the  terms  of  this  decree; 
and  (2)  for  the  purpose  of  enabling  the  Attorney  General  to  determine  and 
adTlee  the  conrt  whether  in  any  tranBactlon  consummates!  or  begun  at  any  time 
prior  to  the  entry  of  this  decree  the  defendants,  or  any  of  them,  have  retained 
and  now  retain  snch  an  Interest  in  or  control  over  any  public  stockyard  market 
companjr,  stockyard  terminal  railroad,  stockyard  market  newspaper,  stockyard 
market  Journal,  eold-Storage  warehouse,  retail  meat  market,  or  corporation, 
Orm.  or  association  manufacturing.  Jobbing,  selling,  distributing,  transporting 
(except  as  cotnmon  carriers),  or  otherwise  dealing  In  any  of  the  commodities 
iiiMitloQed  and  described  in  paragraphs  4  and  5  of  this  decree,  which  would 
(^nstUnte  a  violation  of  this  decree  If  the  retention  of  such  interest  or  control 
had  been  the  result  of  a  transaction  consummated  or  begun  subsequent  to  the 
date  of  tlie  entry  of  this  decree:  and  (3)  for  the  further  purpose  of  enabling 
the  Attorney  General  to  determine  and  advise  the  court  whether  any  leases, 
(■ontracts.  or  arrangements  concerning  their,  or  any  of  their,  distributing  sys- 
tems made  or  entered  into  by  the  defendants,  or  any  of  them,  prior  to  the  entry 
'if  this  decree,  and  in  force  on  the  day  when  it  shall  be  entered,  are  in  violation 
of  the  terms  thereof,  then,  in  the  event  that  the  Aitorney  General  in  writing 
notifies  the  defendant  or  defendants  concerned  with  respect  to  such  alleged  vio- 
lation, reciting  in  reasonably  specific  terms  the  nature  thereof,  the  corporation 
(Wendaots  are  hereby  directed  to  make  full  and  complete  discovery  to  the  pett- 
lioner  with  respect  thereto,  and  the  corporation  defendants  are  further  directed 
to  submit  to  the' Attorney  General  or  to  any  Assistant  Attorney  General  by  blm 
duly  authorized  all  of  their  books,  records,  correspondence,  or  other  documents 
In  so  far  as  the  same  refer  to  the  alleged  violation,  and  to  furnish  all  infor- 
mation concerning  the  same. 

Seventeenth.  That  all  sales,  transfers,  or  other  disposition  made  by  any  of  the 
defendants  since  the  1st  day  of  October.  1919.  of  any  of  their  Interests  In  public 
JtockyKTd  market  companies,  stockyard  terminal  railroads,  stockyard  news- 
papers or  journals,  public  cold-storage  warehouses  and  retail  meat  markets, 
or  Incorporations,  finns,  or  associations  manufacturing,  jobbing,  selling,  trans- 
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poi'liiij;,  exoept  as  common  carriers,  distributing  or  otherwise  dealtn);  In  any  of 
the  commodities  mentioned  and  described  In  paragraphs  4  anrt  5  of  tlils  decree, 
mid  all  leases,  contracts,  or  errangemests  or  other  disposals  made  by  any  of  the 
defendants  since  the  1st  of  October,  1919,  affectlDg  their  delivery  syatems,  shull 
be  submitted  by  the  defendants  to  the  court  fot  Its  Investigation  and  determina- 
tion as  Jo  whether  the  same  were  made  in  accordance  with  the  ^irlt  and  pur- 
pose of  this  decree,  in  the  same  manner  and  with  the  same  force  and  effect  us 
though  the  said  sales,  dispositions,  leases,  contracts,  or  arrangements  had  been 
made  subsequent  to  the  entry  of  this  decree. 

Eighteenth.  Ttiat  Jurisdiction  of  this  cause  be,  and  Is  hereby,  retained  by  this 
court  for  the  purpose  of  taking  such  other  action  or  adding  at  the  foot  of  this 
decree  such  other  relief,  If  any,  as  may  become  necessary  or  appropriate  for 
the  carrying  out  and  enforcement  of  this  decree  and  for  the  purpose  of  enter- 
taining nt  any  time  hereafter  any  application  which  the  parties  may  make  with 
respect  to  this  decree. 

WA1.TKB  I,  McOov, 

Chief  Jutticc. 

Fkbkuary  27,  1920. 


Your  petitioner  further  avers  that  the  legal  effect  of  the  aforesaid  reservations 
in  the  said  stipulation  and  decree  was  to  prevent  this  conrt  from  exercising  any 
power  or  Jurisdiction  In  the  premises,  and  particularly  to  deprive  this  court  of 
any  power  or  jurisdiction  to  enter  the  said  decree,  or  any  similar  decree,  in  tliis 
suit.  Moreover,  as  hereinbefore  set  forth,  the  immediate  and  direct  effect  of  the 
aforesaid  decree,  if  it  be  apparently  valid,  was  to  create  and  continue  monopoly 
in  the  so-called  unrelated  commodities  In  favor  of  the  members  of  the  aforesaid 
wholesale  grocers'  associations,  for  which  reason  It  is  void.  In  addition,  the 
injunction  is  so  general  in  its  terms  that  It  is  a  nullity.  Furthermore,  the  In- 
junction is  void  because  it  attempts  to  enjoin  the  defendants  from  lawfully  con- 
ducting lawful  businesses,  particularly  In  the  unrelated  commodities,  and  al^o 
attempts  to  prevent  them  from  engaging  In  esport  trade  which  the  Webb 
Export  Combination  Act  of  April  10, 1918  (40  St.  L,  517),  expressly  permits  them 
to  do.  Also,  the  said  decree  was  and  is  a  highly  disastrous  economic  mistake. 
and  was  wholly  unfounded  in  law  or  in  fact. 


Your  petitioner  further  avers  that  under  the  aforesaid  contract  of  May  9, 
1919,  iK-tween  your  petitioner  California  Cooperative  Canneries  and  the  de- 
fendant Armour  &  Co.  the  latter  agreed  to  purchase  from  the  former  all  of 
the  California  canned  fruits  required  by  the  said  Armour  &  Co.,  in  so  far  aa 
your  petitioner  was  able  to  furnish  the  desired  quantity  and  grades,  for  tlie 
period  of  nearly  10  years,  and  under  the  said  contract  tiie  said  Armour  &  Co. 
handled  about  52  per  cent  of  your  petitioner's  total  annual  output.  The  said 
contract  was  of  great  value  to  your  petitioner,  as  it  gave  your  petitioner  a 
ready  marbet  for  the  larger  portion  of  its  output,  and  a  great  deal  of  time  and 
money  were  thereby  saved  In  sales  effort  and  expense.  The  said  contract  was 
also  very  valuable  to  your  petitioner  in  obtaining  loans  from  banks,  as  they 
were  willing  to  make  loans  to  your  petitioner,  because  they  were  satisfied  that  a 
considerable  portion  of  your  petitioner's  pack  was  sold  in  advance  to  a  very 
reliable  buyer,  and  that  your  petitioner  would  be  able  to  pay  back  to  them  the 
UKiuey  which  your  p<t:t?oner  borrowed  from  them  to  cover  the  expense  of 
canning.  Having  such  a  considerable  part  of  its  pack  sold  for  a  substantial 
term  of  years  your  petitioner's  members,  who  are  growers  of  fruits  and  vege- 
tables as  aforesaid,  felt  secure,  as  they  knew  that  their  products  were  aireudy 
marketed,  and  they  were  therefore  able  to  plan  the  care  of  their  orchards  anCi 
the  conduct  of  their  business  with  a  sense  of  security  aa  to  the  future.  The 
said  contract  also  gave  your  petitioner  an  assurance  of  the  wildest  distribution 
of  its  products,  so  that  your  petitioner  was  able  to  operate  its  plants  at  fnll 
capacity,  and  thus  reduce  the  cost  of  operation  to  the  minimum. 


Your  petitioner  further  Hvers  that  after  the  entry  of  the  said  decree  of 
February  27, 1920,  the  defendant  Armour  4  Co.  notified  your  petitioner  that  the 
said  defendant  was  compelled  to  discontinue  the  handling  of  products  such  as 
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jour  petitioner's,  and  tliat  the  said  contract  must  be  considered  as  canceled. 
It  Is  impossible  to  determlDe  the  full  extent  oF  Che  damages  alread;  sustained 
by  your  petitioner  from  the  said  decree.  The  said  decree  instantly  destroyed 
markets  which  had  been  slowly  aud  painstakingly  built  up  during  a  long 
period  of  years  and  took  away  your  petitioner's 'principal  outlets,  both  foreign 
iind  domestic,  for  its  products,  and  the  effect  of  the  said  decree  was  to  destroy 
jour  petitioner's  said  contract  and  to  take  its  property  without  compeneatloti 
i>r  due  process  of  law.  The  actual  and  potential  damages  which  your  petitioner 
lias  suffered  and  will  suffer  by  reason  of  the  said  decree  and  the  indirect  damage 
to  your  petitioner's  grower  members  In  destroying  their  principal  markets  Is 
impossible  of  calculation.  Destroying  such  cliannels  of  distribution  directly 
uud  adversely  affects  every  fruit  producer  In  California,  and  In  many  instances 
elsewhere. 

Slany  groups  of  producers  and  a  large  number  of  caanei'ies  have  more  or 
less  depended  upon  your  petrtioner  to  assist  them  in  attacking  the  said  decree. 
Tour  petitioner,  by  its  duly  authorized  representative,  in  May,  1920,  protested 
to  the  Department  of  Justice  against  the  operation  of  the  said  decree  and 
pointed  out  the  great  damage  which  it  had  done  and  would  do  to  your  peti- 
tioner's said  business.  Since  that  date  your  petitioner  continued  to  present 
its  case  to  the  Department  of  Justice,  and  asked  the  said  department  to  move 
the  court  to  vacate  the  said  decree  or,  at  least,  to  modify  it  so  as  to  allow 
the  packers  to  handle  food  commodities  other  than  meat  products.  The  De- 
partment of  Justice  was  inclined  to  be  fair  and  reasonable,  and  carefully 
listened  to  arguments  in  behalf  of  your  petitioner  and  others,  but  before  the 
said  department  reached  any  final  conclusion  in  the  matter  the  Southern 
Ultolesale  Grocers'  Association  and  the  National  Wholesale  Grocers'  Associa- 
tion of  the  United  States,  by  their  attorneys  and  by  J.  H.  McLauriu,  president 
of  the  Southern  Wholesale  Grocers'  Association,  appeared  before  the  said 
department  and  protested  against  any  modification  of  the  said  decree.  Both 
organizations  also  petitioned  this  court  for  leave  to  intervene  herein  in  oppo- 
sition to  any  modification  of  the  said  decree,  particularly  In  the  event  the 
Department  of  Justice  should  request  such  modification,  and  such  leave  to 
intervene  was  granted  by  this  court.  The  said  associations  have  great  power 
and  influence,  and  exercise  plenary  authority  over  their  members,  and  seri- 
ously affect  the  producers,  retailers,  and  consumers  of  food  commodities. 

The  said  wholesale  grocers'  associations,  through  the  public  press  and  other- 
wise, have  attacked  your  petitioner  and  the  farmers'  organizations.  They 
have  issued  many  letters  and  bulletins  and  sent  them  broadcast  throughout 
the  country  to  canneries,  brokers,  wholesale  and  retail  grocers,  and  others. 
Some  years  ago  one  of  the  enemies  of  your  petitioner's  organization  even  went 
so  far  as  to  file  a  complaint  with  the  Federal  Trade  Commission  charging 
that  your  petitioner  was  affiliated  with  the  said  Armour  &  Co. ;  but  after 
a  thorough  and  complete  investigation  of  such  charge  by  the  said  commis- 
sion yonr  petitioner  was  advised  by  the  said  commission  that  there  was  abso- 
lutely no  truth  In  the  said  complaint. 

The  said  Southern  and  National  Wholesale  Grocers'  Associations  are  the 
concema  most  actively  opposed  to  the  vacatiou  .or  mo<liflcatlon  of  the  said  de- 
cree, parttcnlarly  for  the  reason,  as  hereinbefore  alleged,  that  the  direct  and 
immediate  effect  of  the  said  decree  was  to  create  and  continue  an  absolute 
monopoly  in  the  unrelated  commodities  In  their  members'  favor.  The  said 
two  associations  are  powerful  trade  organizations  whose  members,  as  buyers 
of  canned  fruits  and  vegetables,  have  by  various  methods  brought  about  the 
passive,  and  in  some  instances  the  active,  opposition  of  certain  groups  of  can- 
neries and  brokers.  The  said  associations  do  not  represent  the  public  interest, 
bat  their  object  Is  to  prevent  competition  against  their  members  and  to 
preserve  and  expand  the  said  monopoly  which  the  said  decree  created  for 
them.  September  ^,  1920,  the  said  Southern  Wholesale  Grocers'  Association 
issued  a  certain  bulletin  containing  the  following  language : 

'■  The  meat  packers  of  the  country  are,  of  course,  fine  actors,  but  this  Is  one 
time  in  their  history  when  they  are  going  to  have  an  opportunity,  even  against 
their  wlU,  to  deal  with  the  wholesale  grocers  of  the  country  in  the  settling  of  an 
Important  iaaue." 

The  wholesale  grocers  have  fought  ruthlessly  against  chain  stores,  mall- 
order  houses,  cooperative  buying  by  retailers,  and  business  houses  of  sufficient 
Blze  to  conduct  both  a  wholesale  and  a  retail  business,  as  well  as  against  the 
meat  packers.  The  underlying  purpose  which  holds  the  wholesale  grocers 
together  Is  that  of  waging  organized  warfare  against  the  competition  of  ail  dis- 
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tributtug  agencies  other  tban  thefr  own.  Tlie  Federal  Trade  Gommlssioii,  in 
itg  report  on  canned  foods,  issued  May  16. 1818,  stated  as  follows  (p,  TO) : 

"  The  wholesale  grocers  acknowledge  that  the  competition  which  thei'  fenr 
moat  comes  from  the  mail-order  bousM,  the  chain  stores,  and  the  great  meat 
packers,  which,  as  distributing  agencies,  tlo  not  always  follow  what  the  whole- 
sale grocers  consider  the  regblnr  channels  of  trade.  The  meU-order  houses 
and  chain  stores  buy  directly  from  the  packers  end  sell  directly  to.  the  cunsnnicrs. 
Armoar  &  Co.  buys  from  the  packer  and  sells  to  the  retail  grocer  through  its 
branch  honsea," 

Any  method  of  dlstribntlon  which  comes  Into  the  competition  with  the  whole- 
sale grocers  is  vigorously  attacketl  t>y  them,  and  In  many  lasiancee  such  atincks 
have  been  successful.  The  purpose  and  activities  of  the  wholesale  grocers,  us 
represented  by  the  said  associations,  constitute  one  of  the  cardinal  reasons  for 
the  high  cost  of  living,  In  that  they  expand  and  do  not  contract  the  spread  in 
price  of  the  necessities  of  life  between  the  initial  producer  and  the  ultimate 
consumer. 

In  the  case  of  United  States  v.  Southern  Wholesale  Grocers  Association  et  nl. 
(207  Fed.  Hep.  434),  decided  August  4,  IftlS,  by  the  District  Court  of  the  Unlte.l 
States  for  the  Northera  District  of  Alabama,  the  said  Southern  Grocers  Assit- 
clation  and  its  president,  J.  H.  McLaurin,  together  with  two  other  indiviilnale, 
were  adjudged  guilty  of  contempt  and  flned  for  violating  a  prior  decree  of  ttie 
Circuit  Court  of  the  United  States  foe  the  Northern  District  of  Alabama,  en- 
tered October  17, 1911,  by  Circuit  Judges  Pardee  and  Shelby  and  District  Judge 
Jones,  whereby  the  said  Southern  Wholesale  Grocers  Association  and  others 
were  enjoined  from  committing  certain  acts  in  violation  of  the  Sherman  Anti- 
trust Act,  The  decision  of  the  court,  as  reported,  exposes  the  pernicioua  piirposes 
and  activities  of  safd  association,  and  will  shed  light  upon  its  real  purpose  In 
opposing  the  vacation  or  modification  of  the  said  decree  of  February  27, 1920, 

In  Western  Sugar  Refinery  Co.  f.  Federal  Trade  Commission  '(27f>  Fed. 
Rep.  725),  decided  October  10,  1^1,  the  United  States  Circuit  Court  of  Apiwals 
for  the  Ninth  Circuit  upheld  certain  orders  of  tJie  Federal  Trade  Commisirfon 
against  certain  wholesale  grocers,  which  orders  required  such  wholesale  grocers 
to  cease  and  desist  from  certain  unfair  methods  of  competition  in  interstate 
commerce  in  dealings  with  certain  other  concerns.  The  court  upheld  an  order 
of  the  commission  against  the  conspiracy  of  wholesale  grocers  to  coerce  a 
certain  grocer  conducting  both  the  wholesale  and  retail  grocery  business  in 
I.os  Angeles,  Calif.,  and  elsewhere. 

Cases  of  a  similar  nature  are  pending  before  the  Federal  Trade  Commission 
wherein  certain  whoiesole  grocers'  associations,  or  their  individual  members, 
have  adopted  various  methods  to  prevent  the  distribution  of  food  products 
through  channels  other  than  those  of  the  wholesale  grocers.  Their  opposition  to 
the  vacation  or  modification  of  the  said  decree  in  this  suit  is  sltnply  a  continua- 
tion of  their  fight  against  competition,  and  is  based  wholly  upon  their  desire 
to  secure  an  advantage  in  what  should  be  an  open  field  for  competition,  and 
particularly  their  desire  to  retain  and  enlarge  the  monopoly  which  the  saiii 
decree  created  in  their  favor. 

•  PABAOBAPH  xni. 

The  wholesale  grocers,  through  their  State  and  National  affiliations  and 
members,  have  conducted  and  are  continuing  a  campaign  of  coercion  and  intimi- 
dation in  order  to  suppress  or  misrepresent  the  real  views  of  canners  and 
others  on  the  matters  involved  in  the  said  decree.  They  have  written  and: 
forwarded  coercive  and  threatening  letters  to  canners  and  others  throughout 
the  country.  Through  fear  of  boycott  and  other  measures  of  reprisal  many 
persons  and  concerns  have  been  frightened  into  silence,  and  in  some  instances 
have  been  compelled  to  go  on  record  against  any  modification  of  the  said 
decree,  contrary  to  their  true  views  concerning  it.  The  Prune  and  Apricot 
Growers'  Aissociation,  through  Ita  manager,  had  gone  on  record  as  favoring  a 
modlflcatjon  of  the  said  decree,  and  subsequently  a  committee  representing 
the  wholesale  grocers  called  on  the  directors  of  the  said  association  and  in- 
sisted that  they  go  on  record  against  any  modification  of  the  said  decree. 
October  3,  1920,  the  Western  Canners'  Association  held  a  meeting  of  Its 
executive  committee  in  Chicago,  III.,  and  passed  a  resolution  strongly  favoring 
the  modification  of  the  said  decree. 

The  annual  meeting  of  the  said  association  was  held  November  II  and  12. 
1920,  In  Chicago.     At  that  meeting  tbe  wholesale  grocers  appeared  in  force 
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and  attended  Uie  seesiona.  They  had  quarters  adjotuine  tlie  Caimera'  Conveu- 
ijon  Hall.  The  wholesale  grocers  had  prepared  a  100  per  cent  delivery  con- 
tract, and  said  that  the  canners  would  be  forced  to  sign  U  In  selling  their 
pack  the  next  season.  The  wbol^iale  grocers  declared  that  they  woald  not 
withdraw  the  proposed  contract  unless  the  Western  Cauuere'  Association  would 
withdraw  Its  resolution  favoring  the  modtficatlon  of  the  said  decree,  and  adopt 
and  forward  to  the  Attorney  General  of  the  United  States  a  resolution  against 
any  inodiflcation  thereof.  As  a  consideration  for  such  resolution  aKalnst  modi- 
fication, the  wholesale  grocers  offered  to  modify  their  joint  policy  of  not  buy- 
iDg  futures,  and  promised  to  buy  futures  the  neit  spring— something  which  they 
had  refused  to  do  the  last  spring,  and  had  thereby  greatly  embarrassed  the 
c-auners  in  their  financing,  and  had  consequentlj*  reduced  their  output.  The 
presid^tt  of  the  National  Wholesale  Grocers'  Association  delivered  an  address  ' 
ut  the  said  meeting,  which  was  chiefly  an  argument  against  any  modification  of 
the  said  decree,  and  no  one  was  allowed  to  make  any  reply  to  such  argnment. 
No  additional  facts  were  brought  out  at  the  said  meeting  to  cause  a  reversal 
of  the  former  resolution  favoring  niodiflcatlon  of  the  said  decree.  At  the  last 
minute  a  resolution  against  moditlcatlou  was  adopted  without  debate.  In  one 
Instance  a  certain  canner  wrote  as  fallows : 

'■  We  are  Kooded  with  letters  from  Jobbers  requesting  that  we  do  what  we 
con  to  have  the  decree  stand  as  it  is,  but  we  feel  that  It  is  to  our  interest 
that  the  pacliers  should  be  allowed  again  to  handle  can  goods." 

In  another  instance  a  certain  dealer  In  the  South  wrote  as  follows ; 

"  While  we  believe  100  per  cent  are  In  sympathy  with  your  stand  ou  setting 
utijde  the  packers'  decree,  they  are  adverse  tn  taking  sides  in  the  matter.  As 
you  are  aware,  they  are  all  small  canners,  outside  of  two  or  three,  and  believe 
they  would  be  victims  of  the  wholesalers'  anger.  Consequently  they  will  do 
nothing  as  an  association." 

Some  of  your  petitioner's  brokers  have  had  difficulties  with  the  wholesale 
gi-oters,  on  account  of  your  petitioner's  stand  In  favor  of  the  vacat  ou  or  modi- 
dcatlon  ot  the  said  decree.  In  addition,  your  petitioner  has  rec^ved  a  letter 
(cinn  a  certain  wholesale  grocer,  which  conveys  a  thinly  ve  led  threat  to  boy- 
rott  your  petitioner  unless  it  reverses  Its  pos.tlon.  Your  petitioner  refralus 
from  giving  the  names  and  addresses  of  the  writers  of  the  forgoing  letters  for 
fear  of  subjecting  them  to  serious  business  losses  at  the  bands  of  the  wholesale 
grocera.  Your  petitioner  received  a  letter  In  circular  form,  dated  October  22. 
1920,  signed  by  seven  wholesale  grocers,  which  letter,  among  other  things, 
stated  as  follows: 

"  Tou  will  have  to  be  on  one  side  or  the  other  of  the  fence  and  stay  put.  It  is 
for  you  to  choose  now  as  to  whether  yon  are  with  us  or  against  us.  You  can  not 
be  both.  All  of  us  make  mistakes.  It  Is  our  belief  that  you  will  be  big 
enough  to  realize  that  you  have  made  one.  We  await  with  Interest — even 
anxiety — information  as  to  what  conclusion  you  have  reached  with  regard  to 
The  subject  matter  of  this  letter." 

The  subject  matter  of  the  letter  just  quoted  was  modification  of  the  Sfiid 
decree.  In  another  instance,  a  certain  wholesale  grocer  wrote  a  letter  to  a 
certain  canner  doing  business  In  the  State  of  New  York.  The  letter  wns  In 
the  form  of  a  circular,  and  was  probably  sent  broadcast.  Among  other  things 
the  said  letter  stated  as  follows; 

"Therefore  we  believe  it  time. for  ua  to  choose  the  men  with  whoni  we  w'll 
have  business,  and  It  will  be  only  common  sense  for  us  to  choose  the  people 
who  cooperate  with  ns  and  do  not  cooperate  by  resolution  or  any  other  way  with 
forces  that  are  trying  to  create  a  monopoly  In  food." 

The  above-quoted  letters  of  the  wholesale  grocers  are  threats  of  boycott  and 
rtijriaal.  With  the  said  decree  standing  on  the  minutes  of  this  court,  the  whole- 
sale grocery  organizations  feel  free  to  terrorize  and  coerce  both  those  of  whom 
they  bny  and  those  to  whom  they  sell,  and  to  dictate  the  course  of  conduct 
of  each,  and  to  enforce  the  siame  by  their  own  methods.  Those  opposed  to  the 
vacation  or  modification  of  the  said  decree  will  doubtless  repeat  the  charge  that 
the  defendant  packers  have  attempted  to  monopolize,  or  will  monopolize,  the 
distribution  of  wholesale-grocery  Items,  but  your  petitioner  avers  that  no  evi- 
dence to  support  such  charge  has  been  or  can  be  produced,  and  particularly  that 
no  sQcb  evidence  has  been  produced  in  this  cause ;  but,  on  the  contrary,  the 
plalntlfF.  by  the  provisions  of  the  aforesaid  stlpnlatlon  and  decree  has  In  effect 
admitted  that  the  defendants  have  committed  no  act  or  acts  creating  or  tending 
to  creat«  sneh  a  monopoly,  or  effecting  or  tending  to  effect  any  restraint  of 
trade  or  commerce,  in  violation  of  the  Sherman  or  Clayton  Acts,  thus  eliml- 
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natlng  the  odIj-  basis  upon  which  the  power  of  thlt  court  to  jtiiss  the  ealil 
decree  could  rest.  Your  petitioner  avers  that  the  lipfendanta  have  not  acted 
and  do  not  act  Joiotly  In  the  conduct  of  their  bustneettes.  tiiid  ttielr  operations 
cau  not  be  considered  as  a  unit,  and  the  total  of  their  uales  ciin  not  be  con- 
sidered a8  a  unit.  Eiefore  the  entry  of  the  wld  decn^e  the  paclc«>ri<  were  In  coiu- 
petitlon  botti  anicmg  ttiemaelves  und  others  In  the  purchafii>  and  dletrlbutlun 
ot  wholesale  grocery  Items,  and  they  were  severally  in  shnip  competition 
with  wholesale  grocers.  It  Ib  as  misleading  and  Incorrect  to  lump  the  sales 
of  the  five  packers  for  the. purpose  o(  drawing  therefrom  the  (.•outlusion  that 
they  had  created  or  attempted  to  create  a  monopoly  in  the  sale  und  distribu- 
tion of  wholesale'grocN'y  items  as  It  would  be  to  lump  the  saleit  of  the  Are 
largest  wholesale  grocers,  and  conclude  therefrom  that  tliey  bad  created  or 
'  attempted  to  create  a  monopoly  Jn  the  sale  and  dislrlbutlon  of  groceries. 

The  bill  of  complaint  In  this  suit  does  not  chei%e  the  defendants  with  creat- 
ing or  attempting  to  create  any  monopoly  In  wholesale  grocery  lines  through  any 
agreement,  understanding,  or  Joint  action  on  thetr  part,  nor  does  the  report  of 
the  Federal  Trade  CommlBaion  show  any  Joint  or  concerted  action  by  the  pack- 
ers in  such  lines.  Mere  size  of  business  or  financial  strength  Is  not  evidence  of 
reatreint  of  trade  or  commerce,  or  of  monopott  yet  the  Federal  Trade  Com- 
mission, in  its  report  on  the  meat-packing  industry,  stated  that  "Armour's 
drive  into  the  rice  market  Id  a  single  year  is  perhaps  the  most  striking  of  the 
potentialities  in  this  direction."  The  report  further  states  that  Armour  sold 
16,000,000  pounds  of  rice  In  1017,  is  the  largest  rice  merchant  in  the  world, 
and  that  the  wholesale  price  of  rice  increased  65  per  cent.  In  1917  the  total 
production  of  rice  in  the  United  States  was  34,738,000  bushels,  averaging  4o 
pounds  per  bushel  for  rough  rice  (the  average  being  larger  for  clean  rice,  which 
equals  1,500,000,000  pounds.  The  rice  imports  of  that  year  amounted  to  266,- 
000,000  pounds.  The  total  of  rice  was  therefore  1,826,000,000  pounds.  Conae- 
quently  the  16.000,000  pounds  of  rice  sold  by  Armour  in  1917  was  only  nine- 
tenths  of  1  per  cent  of  the  total.  The  decree  In  this  suit  prohibits  Armour  & 
Co.  from  handling  any  rice  at  all.  The  average  farm  price  of  rice  in  1916  was 
99.9  cent,  and  in  1917  It  was  188.8  cents,  or  an  increase  of  113  per  cent.  The 
rice  grower,  not  the  rice  buyer,  profited  by  the  Increased  price.  The  insinua- 
tion that  Armour  &  Co.  forced  up  the  price  of  rice  In  1917  and  thereby  increased 
its  profit  is  based  esclusively  upon  the  premise  that  one  who  handles  nine- 
tentha  of  1  per  cent  of  the  total  quantity  of  a  certain  commodity  can  and  will 
force  up  its  price  113  per  cent  in  one  year. 


According  to  the  Federal  Trade  Commission's  report.  Armour  &  Co.'s  sales 
of  canned  flah  and  vegetables  and  sundries,  canned  and  dried  fruits,  fruit  pre- 
serves, soda-fountain  supplies,  and  grape  Juice  constituted  4.6  per  cent  of  their 
total  sales,  exclusive  of  their  sales  of  dressed  poultry,  eggs,  butter,  and  cheese, 
which  items  are  not  covered  by  the  said  decree.  Wilson  &  Co.  reported  to  the 
Federal  Trade  Commission  that  Its  specialty,  namely,  the  canned  food,  preserve, 
and  condiment  business,  was  less  than  4  per  cent  of  its  total  business  in  1918. 
Morris  &  Co.,  in  Its  answer  to  the  bill  ot  complaint  in  this  suit,  states  that  "  It 
is  an  admitted  fact  that  the  number  of  wholesale  grocers  and  the  volume  of 
business  done  by  them  since  Morris  &  Co.  entered  this  field  in  the  latter  part  of 
1917  have  increased  more  than  10  per  cent.  This  conclusively  demonstrates 
that  instead  of  eliminating  competition,  or  even  injuring  the  business,  the  com- 
petition of  the  packers  has  stimulated  and  been  beneficial  to  the  business. 

■'  The  entire  biislneas  done  by  Slorrls  &  Co.  in  the  so-i'nlied  unrelated  linen, 
which  consisted  almost  entirely  of  canned  fruits  and  vegetables,  amounted 
to  less  than  2  per  cent  of  the  total  annual  sales  of  the  company.  The  total 
business  done  by  all  of  the  packers  in  lines  unrelated  to  meats  amounts  to 
less  than  3  per  cent  of  the  entire  volume  transacted  by  the  wholesale  grocers 
and  puckers." 

No  Bguies  for  Cudahy  &  Co.  are  available,  but  your  petitioner  avers  that 
Cudahy  &  Co.  was  never  Interested  to  any  great  extent  In  the  sale  of  whole- 
sale grocery  lines  thrt-ugh  Its  own  branch  houses.  The  Federal  Trade  Com- 
mission's report  does  not  give  any  exact  figures  as  to  the  amount  of  Swift  & 
Co.'s  sates  of  thes(>  items,  although  it  shows  sales  of  canned  goods  by  LIbby. 
In  the  ease  of  the  National  Wholesale  Grocers'  Association  v.  Hines,  before 
the  Interstate  Commerce  Commission,  the  testimony  showed  (transcript  of 
testimony  p.  296T)  that  80  per  cent  of  Libby's  outpnt  was  marketed  through 
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(ho  wbule^Ie  grocers,  and  only  about  20  per  cent  through  the  Belling  orgau- 
izaUoD  of  Swift  &  Co.  In  the  hearing  of  the  case  of  the  National  WJiolesale 
Grocers*  Association  and  the  Scuthern  Wholesale  Orocera'  Asaociatlon  i;. 
Walker  D.  Ilines.  n  certain  witness,  testifying  for  the  SoutheiTi  Wholesale 
(irocers'  Association,  uteted  that  in  hla  opinion  the  total  nunaal  wholesale  grocery 
husiness  of  (he  country  amounted  approsimately  to  two  and  oue-half  billions 
..f  <lollars,  wliile  another  witness,  testifying  Cor  one  of  the  packers,  estimated 
such  annual  business  at  two  and  one-half  billions  of  dollars  to  three  billions  of 
lidlars.  Others  have  estimated  such  annual  business  at  three  and  one-half 
billiuos  of  dollars.  Accepting  the  lowest  figure  and  considering  the  annual 
business  of  the  five  great  defendant  packers  iu  wholesale  grocery  lines,  their 
entire  grocery  business  did  not  amount  to  more  tlian  4  per  cent  or  5  per  cent  of 
the  ti-tul  wholfBole  priicery  business  of  the  country.  As  each  defendant  imcker 
wa.-*  in  competition  wftli  the  other  defendant  puckers  iinil  all  other  packers, 
and  also  In  competition  with  some  5,950  wholesale  grocers  of  the  country,  no 
charee  ngainst  the  packers  of  creating  or  attempting  to  create  a  monopoly 
rnnld  ixfSHibty  be  omintained  In  fact.  There  was  no  real  danger  of  the  eUmi- 
uatioii  of  the  wimleaale  grocers,  but  as  the  packers  did  a  cei-tain  amount  of 
grocery  bii8lni>ss  that  the  wholesale  grocers  might  itherwise  have  done,  they 
were  ami  ai-e.  of  course,  bitterly  opposed  to  competition  with  the  packers, 
(•specially  as  the  natural  and  lawful  result  of  that  competition,  owing  to  tlie 
superior  skill  and  facilities  of  the  latter.  Increases  the  profit  to  the  farmer 
and  Ueoreases  the  cost  to  the  consumer.  In  the  year  1920,  actcrding  to  avail- 
able figures,  5,B50  wholesale  grocers  were  engaged  iu  business  In  this  country. 
That  numl>er  was  the  result  of  Inei-eases  In  each  successive  prior  year,  and 
hus  iDcreased  since  1920.  The  wholesale  grocers  are  widely  scattered,  and 
are  found  in  every  State  and  In  practlcftlly  every  city  and  town  of  consider- 
nble  sisw.  In  lillO  there  were  5,301  wholesale  grocers  located  in  about  1,890 
different  cities  and  towns.  About  1.822  were  located  in  the  eaetern  territory. 
iib"Ut  708  In  the  centi-al  territory,  about  1.730  in  the  southern  territory,  and 
iibiint  1,544  In  the  western  territory.  Tlieir  distributing  areas  vnry,  but  tlu' 
iiverikge  radius  of  distribution  for  the  large  houses  is  between  100  and 
200  miles,  although  some  of  them  may  considerably  exceed  these  distances, 
particularly  those  with  specialties  and  standard  brands;  but  for  all  wholesale 
grocers  the  averaRe  radius  of  distribution  does  not  exce&l  100  miles. 

From  Btatfsnents  secured  from  322  wholesale  grocers,  located  in  45  States,  and 
in  Canada,  it  appears  that  their  aggregate  sales  for  the  year  1920  were  $643,- 
949.000.  The  net  sales  of  the  individual  firms  ranged  from  8176,000  to  $28,- 
400.000,  and  about  one-half  of  the  firms  had  sales  between  $500,000  and  $1,- 
.WO.OOO.  From  reports  secured  from  45  wholesale  grocers,  covering  the  years 
1916  to  1920,  Inclusive,  the  average  net  sales  of  each  fimt  in  the  group  were  as 
follows:  1916,  $1,360,000;  1917,  $1,690,000;  1918,  $1,907,000;  1919,  $2,340,000; 
and  1920,  $2,606,000. 

Your  petitioner  avers  that  the  extent  to  which  the  packers  entered  into  the 
wholesale  grocery  business  did  not  result  in  driving  any  wholesale  grocers  out 
of  business,  but,  on  the  contrary,  the  average  net  sales  of  all  wholesale  grocers 
fnwn  whom  reports  were  received  showed  an  increase  of  about  100  per  cent  in 
their  business.  In  one  Instance,  that  of  the  Western  Grocery  Co.,  of  Iowa, 
eapttailzed  at  $6,000,000.  and  having  no  funded  debt  on  January  1,  1921,  Its 
cross  sates  Increased  from  $8,496,552,  in  the  year  1914,  to  $26,668,215  in  tbi; 
.vear  1920,  bo  that  the  volume  of  business  of  the  said  Western  Grocery  Co, 
more  than  trebled  In  six  years,  and  it  was  during  those  six  years  that  tiie 
packer  defendants  were  most  actively  engaged  in  distributing  wholesale  grocery 
items.  Sach  an  increase  from  approximately  $8,500,000  of  gross  sales  In  the 
.vear  1914  to  more  than  $26,500,000  of  gross  sales  In  the  year  1920  shows  a  solid 
and  steady  growth  of  business,  despite  the  fact  that  the  said  Western  Grocei'y 
Co.  W8B  located  and  carried  on  Its  business  in  close  proximity  to  the  principal 
pnching-house  centers  of  distribution.  While  the  growth  of  the  packera  in- 
creased, yet  the  growth  of  the  wholesale  grocers  likewise  increased.  The  law 
puts  no  limit  on  the  extent  to  whicb  a  business  may  grow.  Mere  Increase  in 
the  amount  or  volume  of  the  wholesale  grocery  business,  which  -v^as  handled 
by  any  or  all  of  the  defendants,  was  not  nnlawfui,  and  did  not,  in  any  legal 
srtisie,  evidence  the  creation  of,  or  an  attempt  to  create  a  monopoly  In  violation 
'■f  the  Sherman  or  Clayton  Acts;  that  Is  to  say,  mere  size  is  not  an  offense 
HRBinst  the  antitrust  acts- 

The  wholesale  grocers  have  also  charged  tliat  the  pecker  defendants  were  ac- 
rwrdnl  unfair  advantages  over  them  In  expedited  transportation  service,  and  in 
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more  favorable  freight  rates,  but  the  Interstate  Cuiumerce  Com  mission  de^'ided 
June  22,  1921.  that  such  charge  was  unfounded,  as  will  more  fully  appear  by 
reference  to  62  I.  G.  G.  Dedalons  375.  The  Interstate  Commerce  Commission 
further  declared  that  the  practice  of  the  defendants  In  permitting  the  meat 
packers  to  load  certain  articles  of  groceries  In  peddler  and  branch-house  cars, 
was  not  shown  to  result  In  undue  prejudice  to  the  wholesale  grocer  complain- 
ants, or  unduly  to  prefer  the  packers,  and  that  the  various  peddler-car  ratea 
and  rules  were  not  BhowD  to  be  unreasonable  or  nndul;  prejudicial,  with  certain 
minor  exceptions. 

The  wholesale  grocers  have  made  vigorous  and  thorough  efforts  to  stifle  or 
cripple  competition  against  them,  and  never  abandoned  such  efforts  as  a  result 
of  the  consent  decree  in  this  suit,  or  otherwise.  The  Interstate  Commerce  Com- 
mission, in  Its  decision  above  mentioned,  disregarded  any  possible  effect  of  tlie 
consent  decree  in  this  case,  and  decided  that  case  on  its  merits.  The  chief 
counsel  for  the  National  Wholesale  Qrocers  Association  made  a  report  to  bis 
client  in  Colorado  Springs.  In  July,  1920,  and  among  other  things  stated  as 
follows : 

"  The  trial  has  been  somewhat  imposing  in  the  array  of  parties.  Twenty 
lawyers  have  actively  participated.  The  case  Involved  practically  all  the  rail- 
roads, and  all  the  packers,  and  all  the  principal  wholesale  grocers  in  the  Nation. 
The  trial  was  presided  over  by  the  chairman  of  the  Interstate  Commerce  Com- 
mission. More  than  250  exhibits  and  several  thousand  pages  of  testimony 
make  up  the  record.  The  trial  lasted  30  days.  Hearings  were  conducted  in 
Chicago,  Memphis,  and  Washington.  In  the  midst  of  the  flght — at  Its  verr 
climax,  after  we  had  put  in  practically  our  entire  case — -the  packers  voluntarily 
offered  to  give  up  the  handling  of  about  one-fourth  of  their  groceries.  But  we 
have  not  accepted  this  compromise,  tendered  through  the  good  offices  of  tbe 
splendid,  well-meaning,  but  ill-advised  Attorney  General.  We  want  n  clear-cot 
victory.  We  want  equality  on  all  our  products.  The  flght  is  on.  There,  I 
hove  told  yon  my  story." 

The  National  Wholesale  Grocers  Association  strenuously  denied  to  the  Inte- 
state Commerce  Commission  that  the  organization  sought  at  any  time  to  have 
legislation  enacted  that  would  force  the  packers  out  of  the  business  of  handling 
certain  commodities  that  were  handled  by  grocers,  and  la  this  connection  coun- 
sel for  the  Wholesale  Grocers  AssocIatloD  stated  as  follows  : 

"  The  Southern  Wholesale  Grocers  Association  did  appear  in  favor  of  sudi 
legislation.  The  National  Wholesale  Qrocers  Association,  the  complainant  in 
this  proceeding,  purposely  refrained  from  so  appearing.  The  executive  com- 
mittee of  the  latter  organization,  and  also  the  legislative  committee,  considered 
the  subject  carefully  and  determined,  definitely  and  unanimously,  that  it  would 
not  urge  any  such  legislation.  The  National  Wholesale  Grocers  Association 
did  not  favor  any  one  of  the  numerous  so-called  paekei-s'  bills,  pending  elthw 
In  the  present  Congress  or  the  previous  Congress,  or  In  any  other  Congress. 
We  have  the  complete  record,  and  know  positively  that  the  national  assoclatiim 
has  taken  no  such  action  since  tbe  date  of  its  organization  In  1906. 

"  The  only  legislation  the  national  association  would  have  .favored,  as  wa» 
decided  by  its  executive  committee  and  its  legislative  committee  and  approved 
by  the  members,  would  have  been  a  bill  designed  merely  to  place  the  packers 
and  the  grocers  on  an  even  plane,  without  any  special  privileges  for  either.  It 
was  said  again  and  again,  in  these  meetings  of  the  association,  that  the  entite 
field  should  be  free  and  open  both  for  the  packer  and  for  the  wholesale  yrocer.  as 
well  as  for  any  other  competitor  or  prospective  competitor." 

If  the  wholesale  grocers  were  sincere  in  their  aforesaid  statement  that  "  the 
entire  field  should  be  free  and  open  both  for  the  packer  and  for  the  wholesale 
grocer,  as  well  as  for  any  other  competitor  or  prospective  competitor,"  their 
strenuous  opposition  to  any  modification  of  tbe  consent  decree  in  this  suit  must 
be  insincere,  since  tlie  result  of  vacating  the  decree,  or  so  modifying  it  as  to 
allow  the  packers  to  reengage  in  handling  the  unrelated  commoitltles,  will 
accomplish  tbe  very  result  which  they  declared  again  and  again  that  they 
favored,  namely,  that  "  tbe  entire  field  should  be  free  and  open  both  for  the 
packer  and  for  the  wholesale  grocer,  as  well  as  for  any  other  competitor  or 
prospective  competitor." 

The  wholesale  grocers  have  not  always  been  of  tbe  opinion  that  tbe  compe- 
tition of  any  of  the  packers  In  the  wholesale  grocery  business  was  such  as  to 
cause  any  fear.  In  one  of  their  trade  Journals,  called  The  Wholesale  Grocer, 
issued  in  November,  1920,  nine  months  after  the  consent  decree  was  in  effect. 
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ID  article  was  published  under  the  heading.  "  Grocers  not  made  with  moaey," 
whk-b  Ktatetl,  in  part,  as  follows: 

"Aniiour  Imp  very  flearly  deinoastrnted  some  old  truths  In  Ms  attempts  to 
me  hix  Bond  name  as  a  meat  paclcer  to  promote  other  business  activities.  '  Hla 
tTOcvry  imslness  has  lieen  a  failure.  The  Armour  Grain  Co.,  the  coffee  branch 
of  his  ;^iieral  grocery-  venture,  and  otlier  activities  closely  allied  with  the  gen- 
eral wholesale  grocery  bnsiness,  all  have  failed  of  success  in  spite  of  good 
Mti<inal  ndvertis:ng  and  almost  limitless  bank  account  set  aside  foi-  the  promo- 
tion of  the  grocery  venture. 

"Amiour.  the  trained  meat  packer  and  experienced  financier,  has  been  able 
In  ciViite  n  wonderful  machine  for  the  buying,  selling,  packing,  and  distribution 
of  Hli  ninnner  of  meat  products.  Economy  and  efficiency  operate  everywhere, 
Mil  work  amoothiy,  too.  in  every  branch  oC  the  Armour  meat  industry.  Experts 
for  tiie  var:nus  departments  of  the  business  are  under  tiie  supreme  direction 
»rf  fin  expert  head  of  the  business.  The  publ'c  know  Armonr  the  packer. 
Armour  is  identified  with  good  meats  and  liood  service.  The  people  know  his 
mwits  an<l  hts  service.  The  people  cai  not  think  of  him  seriously  in  other 
lint-i  of  husiness  activity. 

"Tlip  Amiour  people  somehow  did  not  understand  that  the  wholesale  grocery 
business  requires  peculiar  business  machinery,  just  as  the  meat-packing  busi- 
dpss  rioes.  and  that  the  tried  and  successful  policy  of  the  packing  industry  can 
ni"  he  applied  with  success  to  the  grocery  business. 

■"The  wholesale  grocers  cover  the  entire  country  thoroughly,  and  when  they 
EDiifrtake  to  distribute  the  manufacturers'  specialty  products  they  are  able 
tn  hark  up  the  manufacturers'  national  advertising  campaign.  Armour  with 
his  rtlstrlhutlng  houses  could  not  near  cover  the  retail  trade  of  the  country, 
inii  Ktve  force  to  his  national  advertising." 


YoDr  petitioner  further  avers  that  the  wholesale  grocers  were  and  are  cbarg- 
inE  tlie  eanners  far  too  much  to  distribute  canned  goods,  and  California  pro- 
AutftB  of  dried  and  canned  fruits  particularly  know  that  this  was  and  Is  true. 
One  of  the  chief  objections  urged  by  the  wholesale  grocera  against  the  reentry 
of  tlie  packers  In  distribution  Is  that  the  packers  would  follow  the  practice  of 
litniiling  only  those  groceries  in  which  there  are  good  profits,  and  tliat  if  the 
profits  on  these  certain  lines  were  reduced  by  competition,  the  wholesale  grocers 
irnuld  he  put  out  of  business.  They  Insist  that  the  producers  of  canned  and 
dried  tmits,  canned  vegetables,  and  other  items,  on  which  they  make  large 
profilB,  must  continue  to  he  at  their  mercy,  and  that  the  public  must  continue 
Co  pair  extortionate  prices  for  canned  goods,  In  order  that  they  may  make  these 
profltH.  Tour  petitioner  avera  that  37  cents  of  the  consumer's  dollar  represents 
the  cost  of  producing  the  article  and  the  cost  of  the  material  that  goes  into 
it,  Miflt  14  cents  thereof  represents  all  the  profits,  and  that  the  remaining  49 
«ntg  thereof  represents  the  cost  of  distribution  service.  The  producers  and 
coDsQmers  are  insistent  that  this  cost  of  distribution  service  shall  be  reduced, 
hnt  as  the  wholesalers  are  tlie  huh  around  which  the  whole  system  of  distribu- 
tion is  built,  they  are  resisting  to  the  utmost  any  metliod  or  means  by  which 
the  people  will  bie  able  to  save  at  least  a  part  of  the  48  cents  which  they  are 
compelled  to  pay  for  distribution  service,  out  of  every  dollar  which  they  are 
forced  to  spend  for  necessaries.  In  September,  1921,  tioth  the  retail  and  whole- 
sale prices  of  food  In  this  country  were  approximately  50  per  cent  higher  than 
ia  September,  1918,  although  farm  prices  were  In  most  Instances  lower  In  1921 
than  in  1913.  If  the  decree  In  this  cause  be  not  promptly  vacated  or  modified, 
*i»  very  extensive  and  economic  facilities  of  the  packer  defendants  for  food 
dlstribntlon  will  entirely  disappear,  and  the  producers  and  consumers  will  be 
left  at  the  mercy  of  the  wholesale  grocers,  as  no  system  of  distribution  other 
lh»n  theirs  will  be  available, 

Tlie  destruction  of  the  packers'  highly  efficient,  expeditious,  and  economical 
lyMpm  of  food  distribution  will  not  tend  to  bring  the  cost  of  food  back  to  nor- 
D3»lf>-,  nor  will  the  denial  In  the  future  of  the  rights  to  use  such  facilities  keep 
down  the  high  cost  of  food.  The  decree  in  this  cause  prohibits  certain  cor- 
porations and  individuals  from  engaging  in  businesses  which  are  open  to  all 
nthcrs.  and  efficiency  has  been  almost  destroyed.  A  continuance  of  the  decree 
i"  nnt  in  the  best  interests  of  the  public,  but  Is  seriously  injurious  to  the  pro- 
dnoer.  the  packer,  and  the  public,  and  serves  only  the  selfish  purposes  of  the 
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wholesale  gi-oters.  There  are  some  300  concerns  engagt-d  in  thia  country  as 
meat  packers  and  in  rhe  acleiitiflc  haudling  of  meats  In  Interstate  distribu- 
tion, and  they  have  developed  the  most  modern  and  economic  method  of  dis- 
tribution ever  establislied.  It  Is  entirely  against  the  interest  of  the  public 
Hnd  the  producers  to  withdraw  the  facilities  of-tlie  meat  packers  from  public 
use  in  the  unrelated  commodities.  Tlie  public  can  not  be  benefited  by  destroy- 
ing the  competition  thus  created  and  leaving  the  entire  system  of  dlHtributioii 
service  exclusively  in  the  control  of  the  wholesale  grocers. 

PABAOBAPH   XVI. 

Your  petitioner  furtlier  avers  that  the  most  simple  solution  of  the  intolerable 
effect  produced  by  the  snid  consent  decree  is  to  vacate  it  in  its  entirety,  or  at 
least  so  to  modify  It  as  to  restore  to  the  producers  the  use  of  llie  packers' 
facilities  for  distribution.  Your  iietitloner,  on  Information  and  belief,  arers 
that  at  least  two  of  the  packer  defendants,  namely,  Armoiir  &  Co.  and  WHson 
&  Co.,  are  willing  to  distribute  food  products  on  a  commission  basis  If  per- 
mitted BO  to  do.  By  this  method  the  s[>ecidative  feature  in  t)ie  handling  of 
foods  would  be  absolutely  eliminated  and  the  producer  would  be  in  direct  com- 
petition with  all  food  speculators.  This  plan,  which  your  petitioner  believes 
would  meet  the  approval  of  the  D^iartnient  of  Agriculture,  would  enable  tlie 
producers,  canners,  and  food  manufacturers  to  reach  the  small  dealers  at  the 
lowest  possible  cost,  while  Che  consumption  of  tbe  products  would  l>e  Increased 
because  of  the  lower  prices,  and  thus  both  the  producing  and  consuming  classes 
would  be  benefited.  Tlie  cost  of  handling  by  the  packers  decreases  as  their 
volume  of  business  increases,  and  the  producers  profit  by  the  saving  In  the  cost 
of  distribution. 

Tour  petitioner  avers  that  producers,  canners.  and  food  manufacturers, 
and  especially  those  that  ai'e  not  large  enougii  to  support  complete  sales  and 
distributing  organizations,  should  be  allowed  to  avail  themselves  of  the  sale 
and  distributing  facilities  which  the  packers  hai'e  to  assist  them  in  disposing 
of  their  products.  The  use  of  the  packers'  facilities  would  enable  the  small 
producing  units  to  compete  with  large  organizations  on  a  much  more  equal  basis 
than  now  prevails. 

Tbe  restriction  of  the  volume  of  business  of  the  meat-packing  concerns,  by 
compelling  them  to  handle  meat  and  related  products  only,  increases  the  cost  of 
meats  to  the  consumer,  and  tends  to  reduce  the  price  paid  to  the  producer  (or  live 
stock.  In  the  field  of  proiluctlon,  manufacture,  and  distribution,  tlie  volume  of 
business  decreases  the  cost  of  operation,  and  the  public  interest  thei'cfoi'e  de- 
mands that  the  meat  packers  should  handle  the  largest  possible  volume  of  busi- 
ness, in  connection  with  their  distribution  of  meats,  in  order  to  reduce  the  i-ost 
of  operation. 

PABAQHAPH   XVII. 

Your  petitioner  further  avers  that  one  of  the  most  !niportunt  economical  prob- 
lems is  that  of  foreign  export  business.  Through  the^r  distribution  of  meat 
products  in  foreign  countries,  the  packers  have  been  compelled  to  establish,  and 
have  established,  their  own  sales  agenc'es  throughout  the  world.  Producers, 
canners,  and  food  manufactui-ers,  before  the  entry  of  the  said  ilecree,  «'ere 
enabled  to  rake  advautnge  of  these  most  efficient  means  of  foreign  distribut'oii. 
The  decree  absolutely  prohibits  the  paciters  from  exporting  any  foods  other 
than  meat  and  related  products,  and  thus  deprives  the  proilucers  and  manu- 
facturers of  food  products  of  the  best  and  most  complete  agency  ever  established 
in  this  country  for  the  d'strihution  of  foods  in  foreign  countries.  Tiie  said 
decree,  your  petitioner  again  avers,  was  a  grave  economic  mistake,  and  its  effect 
has  been  disastrous  to  the  best  interests  of  the  people  at  large,  and  has  operateil 
to  the  serious  injury  not  only  of  the  producers  but  also  every  individual  in  the 
United  States,  by  destroying  a  laj^e  amount  of  export  business.  Moreover, 
your  petitioner  avers  that  the  said  decree  is  inconsistent  with  the  provision?  of 
the  Webb  exporter  combination  act  of  April  10.  1918  (40  Stat.  L.  .117),  for  whk-U 
reason  also  the  said  decree  should  be  entirely  vacated  or  rjidicaiiy  modifit'd. 


Your  petitioner  further  avers  that  all  of  the  meat  packei's  In  the  coiuitry  iire 
now  under  Federal  supervision  and  control,  in  virtue  of  the  packers  and  stock- 
yards' act  of  August  15,  1921  (42  St  L.,  159,  103),  and  there  is  no  reason  why 
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tlie  defen<]ants  sbould  remain  QDder  the  superriBlon  or  control  of  this  conrt 
iu  (he  conduct  of  tlieir  business.  The  meat  packers  have  about  2,000  distribut- 
ion liouses,  which  tlie.v  call  branch  houses,  and  about  500  of  these  houses  are 
owned  by  the  five  principal  pacliers  who  are  enjoined  by  the  said  consent 
decree.  In  addition  to  these  branch  houses  the  packers  have  refrlEewtor  and 
route  cars,  which  are  sometimes  designated  as  peddler  cars.  The  Federal 
Trade  Commission,  Ju  reporting  on  this  system  of  distribution,  stated  that  by 
these  peddler  cars  the  packers  are  able  to  distribute  products  direct  to  some 
.tr.OOO  points  in  the  United  States.  As  there  are  less  than  3,000  cities  and 
towns  in  this  country  having  populations  of  2,500  or  more,  and  approximately 
(inly  28,000  Incorporated  towns,  includlnt!  many  towns  having  a  population 
nf  no  more  than  100,  the  meat  packers,  through  this  system  of  car  dlstrlbu- 
tinn.  are  able  to  reach  practically  every  point  where  foods  are  sold.  In  ad- 
flition.  man;  of  the  packers  have  supplemented  these  cars  with  trucks,  running 
from  their  branch  houses  and  packing  plants  to  nearby  points,  and  thus  fur- 
nish retail  dealers,  hotels,  and  other  supply  houses  a  raost  perfect  and  well- 
nreanized  service. 

A  Member  of  Congress,  from  the  Middle  West,  recently  expressed  his  views 
al>out  the  said  consent  decree  In  tlie  foUowinz  words: 

"  Sincp  the  packers  have  been  put  under  the  supervision  of  the  Secretary  of 
Agriculture  the  alleged  necessity  for  this  decree  disappears.  The  entry  of  the 
decree,  to  my  way  of  thinking,  was  not  Justified  under  any  circumstances. 
When  the  packer  legislation  was  before  the  House,  I  Stated  my  pos'tlon  In 
regard  to  the  decree  at  some  length.  It  Is  my  opinion  as  a  lawyer  that  the 
ilecree  is  void,  because  it  was  beyond  the  jurisdiction  of  the  court  to  enter  It. 
The  court  doubtless  had  the  right  to  forbid  restraints  of  trade,  etc.,  but  there 
i.*  no  Ihw  of  the  United  States  which  authorized  a  court  to  enter  .tudgment 
forltlddlDg  any  one  from  engaging  In  a  certain  line  of  business.  If  there  Is 
no  law  pursuant  to  which  a  court  can  make  such  a  Judgment,  then  the  con- 
sent of  the  parties  can  not  confer  the  jurisdiction.  If  it  should  be  deemed 
necessary  for  the  common  good  that  persons  !n  one  line  of  business  should  be 
prohibited  from  engaging  In  other  lines  of  business — a  very  delicate  question — 
it  should  be  so  declared  by  the  legislative  branch  of  the  Government. 

"  I  can  not  be  accused  of  iieing  friendly  to  the  packers,  but  I  take  the  liberty 
nf  urging  that  for  the  reasons  stated  the  decree  should  be  set  aside,  or  at  least 
tliat  part  of  it  which  prohibits  them  from  carrying  certain  commodities  in 
their  refrigerator  or  other  cars." 

Your  petitioner  further  avers  that  the  said  decree  is  not  based  upon  any  law, 
is  not  Justified  by  any  facts,  and  operates  against  the  economic  advantage  of 
the  producer  and  the  consumer  and  the  people  at  large;  and  should  therefore 
he  eDtirel.T  vacated  or  radically  modified. 


Prior  to  November  17,  1921.  your  petitioner  made  an  application  to  the 
Attorney  Oenernl  that  he  move  the  modification  of  the  consent  decree  in  this 
cause,  under  which  application  an  Interdepartmental  committee  of  three  per- 
snns  was  selected  to  conduct  a  hearing,  one  of  whom  was  selected  by  the 
.attorney  General,  one  by  the  Secretary  of  Agrlcultnre.  and  one  by  the  Secretary 
nf  Commerce.  The  wholesale  grocers  were  fully  and  ably  represented  iu  the 
snld  hearing,  but  were  wholly  unable  to  present  any  evidence  as  to  the  existence 
nf  any  monopoly  or  combination  in  restraint  of  trade  by  the  defendant  packers, 
nnd  the  Federal  Trsde  Commission  was  likewise  unable  to  present  any  such 
pviclence.  nlthongh  the  said  committee  repeatedly  requested  the  production  of 
•«nch  eridence,  if  the  charge  of  monopoly  or  a  combination  in  restraint  of  trade 
was  based  upon  any  facts  supporting  It. 

As  hereinbefore  alleged,  the  defendant  Armour  &  Co.  has  about  400  wholesale 
or  branch  houses  throughout  the  United  States,  which,  togetJier  with  its  route 
"■ar  service,  is  about  8  per  cent  of  the  country's  grocery  distributing  facilities. 
These  facilities  have  been  built  up  over  a  long  period  of  years  through  the 
patronage  of  the  people,  and  the  people  should  have  the  right  to  enjoy  to  the 
fullest  extent  the  economies  and  the  expedited  service  which  Armour  &  Co,  is 
capable  of  providing.  Instead  of  handling  less  than  1  per  cent  of  the  total 
volome  of  rice  consumed  in  the  United  States  In  1917.  as  hereinbefore  set 
f*>rtli,  the  befrt  interests  of  the  producers  and  consumers  would  have  been  served 
tf  Armour  ft  Oo.  had  hattdled  at  least  8  per  cent  of  the  volume  of  rice,  as 
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8uch  percentage  would  have  eqnBlecl  only  Its  proportion  of  tUe  NatUiii's  grotfry 
(llBtributlnK  facilities. 

Before  the  eakl  ooniuilttee.  tlie  wliolerale  eroreni  roiitendetl  tliat  if  ttte  naUl 
decree  he  set  asde,  the  packers  will  con  rol  the  food  supply  and  drive  the 
wholesale  grocera  out  of  hualness,  but  no  proof  wan  pretiented  In  support  of 
such  contention.  They  further  contended  that  the  five  principal  defendant 
packers  control  the  trade  in  meat  and  related  produc:B,  hut  presented  no  proof 
to  support  such  contention.  As  hereinbefore  uverrnl.  the  effect  of  the  said 
decree  was  to  .bring  about  a  monopoly  in  the  food  supply  by  turning  over  the 
grocery  business  of  the  meat  packers  to  the  wholesale  grocers.  ThmuglKiut 
all  of  the  various  proceedings  in  this  matter  the  wholesale  grocers  have  xbown 
remarkable  combination  and  unanimity  of  purpose  to  prevent  the  vacation  or 
modiflcHtlon  of  the  said  decree,  aud  yonr  petitioner  avers  that  their  object  i^ 
merely  to  retain  and  enlarge  the  monopoly  in  the  grocery' lines  wh'ch  the  said 
decree  created  for  iheai.  The  wholesale  grocers  have  both  the  cnnners  aud 
manufacturers  of  foodstuffs  and  the  reatll  dealers  at  their  mercy,  through  their 
advances  of  money  or  credit,  since  the  elimination  of  the  packers  from  com- 
petition with  them.  In  one  Instance,  before  the  sa'd  committee,  n  wholesale 
grocer  appeared  in  opposition  to  the  modlBcatlon  of  the  said  decree,  and  it 
developed  that  the  reason  for  his  opposition  was  that  the  defendant  Armour 
&  Co.  had  entered  his  field  of  operation,  and  by  competition  compelled  hiui  to 
pay  the  growers  In  his  district  a  fair  price  for  their  products.  The  wholesale 
grocers  have  no  care  for  the  welfare  or  Interest  of  the  general  public,  but  seek 
to  pomote  their  own  selfish  interests  only.  In  another  instance,  before  the 
said  committee,  the  wholesale  grocers  charged  that  the  defendant  Cudahy 
Packing  Co,  was  building  enormous  canning  factories  In  the  Hawaiian  Islands, 
and  proposed  to  control  the  canned  pineapple  industry,  whereas,  as  a  matter 
of  fact,  the  said  Cudahy  Packing  Co.  had  no  Interest  whatever  In  pineapple 
canneries,  never  had  any  such  Interest,  and  never  contemplated  going  into  the 
pineapple  business.  No  farm  organizations  appeared  before  the  said  com- 
mittee In  opposition  to  the  modificBtion  of  the  eald  decree,  but  many  such 
organizations,  representing  millions  of  producers,  asked  the  Department  of 
Justice  to  move  for  snch  modi  flea  talon. 

The  wholesale  grocers  further  contMided  that  the  only  way  the  said  decree 
could  be  vacated  or  modified  was  by  an  act  of  Congress  declaring  that  the 
packers  sfaonld  have  the  right  to  handle  all  lines  of  foodsttafCa,  but  as  Congress 
can  not  vacate  or  reverse  the  decisions  of  the  courts,  and  as  no  legislation  is 
required  to  permit  the  packers  to  engage  In  tbe  lawful  conduct  of  lawful  busi- 
ness, such  conteotion  Is  unfounded.  The  said  decree  has  never  met  with  the 
am>rovaI  of  any  of  the  agricultural  committees  in  Congress,  hut  has  been 
strongly  disapproved.  Moreover,  the  wholesale  grocers  claim  that  they  were 
the  prime  movers  in  having  the  said  decree  passed,  and  before  the  said  com- 
mittee one  of  their  attorneys  stated  as  follows: 

"  The  original  decree  resulted  from  complaints  made  primarily  by  wholesale 
grocers.  Alter  these  complaints  were  made,  the  President  directed  the  Federal 
Trade  Commission  to  institute  an  investigation,  which,  having  been  had,  vvas 
referred  to  the  Department  of  Justice,  and  that  department  continued  the  investi- 
gation and  determined  Its  course.  It  had  determined,  and  was  proceeding  with 
that  determination,  that  criminal  indictments  ought  to  be  obtained.  Proceed- 
ings were  begun  In  Chicago  and  In  New  York.  Pending  those  proceedings,  the 
proposition  for  this  consent  decree  was  made." 

As  hereinbefore  set  forth,  the  Attorney  General  expr^sly  stated  tiiat  the  object 
of  the  grand  Jury  Investigations  In  Chicago  and  New  York  was  to  elicit  further 
evidence  in  behalf  of  the  Government,  and  not  for  the  purpose  or  with  the  ex- 
pectation of  securing  indictments  by  the  said  grand  Juries.  However,  following 
the  complaint  made  by  the  wholesale  grocers,  the  Federal  Trade  Commission 
began  a  most  unusual  and  sensational  publicity  campaign  in  conjunction  with  tbe 
investigation  which  tbey  undertook.  The  said  commission  employed  a  highly 
sensational  investigator,  and  conducted  Its  Investigation  entirely  as  an  ex  iwirte 
proceeding.  Books,  records,  other  papers,  and  even  private  correspondence 
were  seized  and  examined  by  the  agents  of  the  Federal  Trade  Commission,  and 
highly  colored  and  misleading  reports  of  the  Investigation  appeared  dally  under 
glaring  headlines  in  the  newspapers  throughout  the  United  States,  the  purpose  of 
which  was  to  prejudice  the  people  of  this  country  and  foreign  countries  against 
the  meat  packers  In  the  United  States  and  generate  the  suspicion  that  there  was 
something  radically  wrong  In  the  management  of  the  meat-packing  iDdnstry. 
Such  publicity  campalgaJiad  In  fact  the  Intended  ellect,  and  eventuaUr  foreign 
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I  instituted  Investigations  for  the  purpose  of  iaqulring  Into  the  truth  of 
ih*  allegations  and  charges  made  by  the  Federal  Trade  CommlBsion  and  its 
Agent.  One  of  aueh  in veeti gallons,  as  Hereinbefore  stated,  was  made  by  Great 
Britain,  and  the  charges  promulgated  by  the  Federal  Trade  Commission  and  tts 
BgentB  were  found  untrue.  These  pnbllc  attacks  on  the  packers  and  their  methods 
of  doing  business  resulted  in  great  damage  to  their  business  in  this  and  foreign 
(Duntries,  brought  about  a  rapid  depreciation  of  their  seeuritles,  and  In  some 
instances  the  destruction  o?  their  trade  In  foreign  countries,  and  If  such  attacks 
had  continued  much  longer  they  might  have  resulted  in  the  bankruptcy  of  these 
itiQcerns.  The  real  reason,  and  the  only  reason,  why  the  defendant  packers 
(•oneented  to  the  said  decree,  with  the  reserTations  therein  contained,  was  to  pnt 
1111  end  to  such  unfair  and  destructive  attacks,  and  yet,  even  under  most  com- 
pelling circumstances,  they  retuaed  to  consent  to  the  said  decree,  except  upon 
the  basis  of  an  agreement  between  them  and  the  Attorney  General  that  they  had 
fuDmitted  no  violation  of  law. 

The  farmer  and  the  producer  are  well  acquainted  with  the  so-called  "  law  of 
rilmlnlshiiig  returns,"  their  profits  hiiving  diminished  nearly  to  the  vanishing 
poliiE,  and  their  returns  being  evidenced  by  ever  Increasng  losses — this  In  face 
til  the  fact  that  the  cost  of  the  distribution  of  their  products,  and  the  spread  in 
price  between  the  producer  and  consumer,  continual^  increased,  due  to  the  un- 
toordlnated,  unintelligent,  and  wasteful  system  of  distribution  conducted  by' 
the  wholesale  grocers,  under  whose  domination  the  people  of  this  couutry  have 
l*en  and  still  are  suffering,  by  reason  of  the  said  decree.  The  wholesale  gro- 
cers' system  of  dlstributlo^i  is  one  of  monstrous  proflteerlu);,  at  the  cost  of  the 
producer  and  consumer.  They  refuse  to  better  tlielr  own  antiquated  methods 
of  distribution,  if  they  can  do  so.  and  they  also  refuse  to  allow  anyone  else  to 
uperate  a  better  system.  At  one  time,  they  declare  that  the  packers'  business 
Is  not  economic  in  Its  operation,  and  at  another  time  they  decl((re  that  the  pack- 
ers' methods  of  distribution  are  so  efticlent  and  economical  that  the  wholesale 
CTticers  will  be  unable  to  compete  in  price,  and  therefore  will  be  driven  out  of 
boslnesa,  and  at  another  time  they  declare  that  the  packers  have  passed  the 
point  of  economic  operation  on  account  of  their  size,  and  are  therefore  subject 
to  the  so-called  "  law  of  diminishing  returns,"  Despite  these  theories,  the  fact 
is  that  the  packers  are  able  to  market  food  products  at  a  less  cost  than  can 
the  wholesale  grocers,  or  other  middlemen,  or  speculators.  The  wholesale  gro- 
cers charge  that  the  large  packers  are  unable  to  operate  as  cheaply  as  some  of 
the  smaller  concerns,  but  this  is  accounted  for  by  the  fact  that  the  business  of 
ihe  large  packers  is  chiefly  interstate.  They  buy,  assemble,  and  slaughter  the 
Ruqtfus  product  of  the  Middle  West,  and,  after  preparation  of  these  products, 
deliver  them  to  far  distant  points  where  the  local  product  is  inadequate  to  sup- 
ply the  needs.  The  smaller  concerns  are  at  no  such  expense,  as  their  live  stock 
is  bought  locally,  and  sold  locally,  and  there  Is  no  heavy  expense  of  icing,  freight, 
iinil  distribution  to  distant  points.  The  large  packers  must  perform  this  service 
of  handling,  transporting,  and  delivering  these  products  long  distances  and  com- 
[lete  svith  the  local  slaughterer,  who  is  under  ho  such  additional  cost  or  ex- 
pense. Assembling,  slaughtering,  and  preparing  meat  food  products,  produced 
in  the  stock-raising  districts  of  the  West,  and  delivering  those  products  to  the 
consuming  centers  of  the  East,  where  little  live  stock  is  produced,  represent  a 
vast  undertaking,  and  can  be  accomplished  only  by  large  organizations,  which 
of  necessity  must  operate  with  great  effictenoy,  if  .they  are  to  serve  the  public 
satisfactorily  with  wholesome  and  healthful  food.  The  enormous  additional  ei- 
pense  involved  in  rendering  this  very  essential  public  service  necessarily  re- 
duces the  percentage  of  profits  below  that  secured  by  local  slaughterers,  not- 
withstanding the  fact  that  the  operation  of  the  large  unit  is  much  more  efficient 
and  economical. 

Your  petitioner  further  avers  that  during  the  hearing  before  the  said  com- 
tnitiee  the  wholesale  grocers  contended  that  by  reason  of  the  allowance  of 
their  intervention  In  this  suit  they  are  now  parties  to  the  cause,  upon  the 
theory  that  the  Government  had  represented  them  before,  and  they  were 
partleB  with  special  interest  In  the  decree,  and  had  the  right  to  resist  a 
modification  of  It ;  that  while  not  nominally  parties  they  were  actual  parties 
01  interest.  One  of  their  attorneys  further  stated  to  the  said  committee  as 
follows : 

"So  far  as  the  Southern  Wholesale  Grocers'  Association  were  concerned, 
we  Insisted  that  we  participate  in  the  conference  with  the  Attorn^  General, 
and  we  participated  in  the  decree,  although  not  nominally  or  actually  parties, 
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and  we  were  ELdniitted  bb  parttea  an  the  groand  tliat  our  K|>o<.'lal  Interests 
were  Involved,  and  we  had  a  right  to  preaerve  that  decree,  the  Government 
having  acted  for  us  as  a  benelidary;  w)  that  I  would  Insist  that  there  la  no 
modification  of  the  iigreemeut  at  all.  but  that  certain  beneflclarles  for  whom 
the  trustee  had  acte<l  had  been  allowed  to  maintain  the  benefits  of  the  decree 
for  themselves." 

Thus  the  wholesale  grocers  charged  in  effect  that  the  United  States,  through 
the  Attorney  General.  Instituted  and  prosecuted  this  suit  for  their  benefit, 
and  their  benefit  alone,  and  acted  merely  as  a  truatee  for  them,  and  their 
charge  carries  with  it  the  Insinuation  that  the  farmers,  fnilt  growers,  canners, 
nTaaufacturers  of  foodstuffs,  packers,  producers,  and  consumers  were  sacri- 
ficed tor  the  selfish  interests  of  the  wholesale  grocers.  The  interests  of  the 
people  at  large  are  diametrically  opposed  to  those  of  the  wholesale  grocers, 
who  dominate  and  direct  the  heads  of  the  great  middleman  organizations 
of  this  country,  and  who  make  their  profits  by  the  exaction  of  extortionate 
tribute  from  both  the  producer  and  consumer.  The  said  charge  of  the 
wholesale  grocers  also  carries  with  it  the  insinuation  that  they  used  the 
Government  of  the  United  States  and  Its  Attorney  General,  and  this  court. 
to  destaDy  their  most  efficient  competitors.  In  any  event,  your  petitioner 
avers  that  all  othec  parties  in  interest  that  would  be  substantially  affected 
by  the  said  decree  should  have  been  afforded  an  opportunity  to  be  heard 
before  its  entry.  Both  the  Federal  Trade  Commission  and  the  Department 
of  Justice,  by  reference  to  the  packers'  files  and  records,  to  which  they  hart 
free  access  could  have  easily  secured,  and  probably  did  secure,  the  names 
and  addresses  of  many  persons,  firms,  associations,  organizations,  and  cor- 
porations, whose  Interests  would  be  adversely  affected  by  the  said  decree, 
but  none  of  them  was  notified  of  the  proposed  decree  nor  given  any  oppor- 
tunity to  be  beard  against  it.  while  the  Southren  Wholesale  flrocera'  Asso- 
ciation, and  t^t  association  alone,  was  called  Into  conference,  according  to 
its  declarations,  as  above  set  forth.  If  the  said  charge  of  the  wholesale 
grocers  means  anything  at  all  It  means  that  the  aald  consent  decree  was  not 
based  upon  any  consideration  or  adjudication  of  the  law  or  the  facts,  but  wns 
in  reality  the  result  of  an  agreement  foreeil  upon  the  pecters,  which  they 
were  compelled  to  sign  to  save  their  business  from  destruction.  Indeed. 
one  of  the  attorneys  for  the  wholesale  grocers  stated  to  the  committee  as 
follows:  "I,  under  this  record,  would  have  dissolved  the  corporations  and 
put  them  entirely  out  of  business  everywhere."  The  wholesale  grocers  in 
effect  declare  that  the  said  agreement  was  in  reality  made  between  them  and 
the  packers,  with  the  Attorney  General  acting  in  effect  as  the  agent  and 
trustee  of  the  wholesale  grocers,  yet  they  admit  that  a  contract  or  agree- 
ment between  the  grocers  and  the  packers,  embodying  the  provisions  of  this 
dec^ree,  would  be  invalid,  because  in  restraint  of  Interstate  trade  and  com- 
merce and  as  creating  a  monopoly. 

Tour  petitioner  further  avers  that  the  handllns  of  the  nnreliiced  conniwdl- 
ties  by  the  packers  Is  not  in  Itself  unlawful,  and  their  maimer  of  handlln}: 
it  was  not  unlawful,  and  the  Government  so  admitted  by  the  aforesaid  stipu- 
lation and  the  provision  of  the  said  decree.  Your  petitlMier  further  submits 
that  no  court  has  power  or  Jurisdiction  to  prohibit  any  person,  firm,  corporntion, 
or  other  organization  from  conducting  any  lawful  business  in  a  lawful  mannei', 
but  such  is  the  direct  effect  of  the  said  decree  prohibiting  the  packers  fiTiin 
handling  the  unrelated  lines.  The  large  defeudnnt  meat  packers  are  each 
separate  corporations,  having  no  relation  one  with  the  otlier  or  others,  and 
no  facts  are  alleged  showing  any  combination  In  restraint  of  trade  or  com- 
merce, or  any  monopoly.  They  are  not  organizations  built  up  by  the  comht- 
_i;it<on  <if  many  smaller  organizations,  but  each  coiporntlon  is  complete  la 
Itself.  While  this  court  can  enjoin  combinations  in  restraint  of  trade  of  com- 
merce, or  producing  a  monopoly,  it  is  without  power  to  prohibit  any  of  the 
defendants  from  conducting  a  lawful  business  in  a  lawful  manner.  In  addl~ 
tion,  as  hereinbefore  alleged,  the  Webb  Exporter  Combiuatlon  Act  of  Aprl 
10,  1918  (42  Stat.  L.  517),  permits  associations  and  combinations  of  Indlvidnats 
and  corporations,  for  tlie  purpose  of  exporting,  and  It  allows  such  combinat.'ouft. 
whether  the  parties  thereto  were  or  were  not  previously  engaged  in  the  exjmi't 
business,  and  the  statute  is  not  confined  to  enabling  only  previously  existing 
euiort  corporations  to  combine. 

Tour  petitioner  further  avers  that  It  seeks  the  restoration  of  its  rights,  ami 
the  protection  of  its  property,  and  that  it  be  allowed  to  distribute  its  gooils 
through  the  defendant.  Armour  &  Co.,  as  formerly.  In  ac<'ORlance  with  the 
terms  and  provisions  of  the  aforesaid  contract. 
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Voiir  petitioner  further  avers  thut  the  snld  Pouiniittee,  after  hear.'ut!  the 
varioQS  parties  in  iDterest,  made  a  report  to  the  Attorney  General  In  the  words 
and  flgares  following : 

[Report  of  the  Inlerdepartmpntfli  comnilttfe  on  the  qui 
cornent  decree  In  the  case  of  DDtted  BtHtes  of  Anier 
with  reference  to  nnrelaled  comniodltles.] 

To  the  honorable  the  Attobnby  GErJEBat: 

Tmir  committee,  consisting  of  BnyarO  T.  Hrtliier.  seleetwl  b.v  It"  S^wrefary 
o(  Agriculture  at  your  request;  Fmnk  G.  Hsll.  selet^tcil  by  the  SPC'petafy  of 
Commerce  at  your  request ;  and  Herman  J.  Galloway,  selecteO  hy  you  to  conduct 
u  bearing;  upon  the  question  of  a  proposal  to  modify  tlie  consent  decree  entered 
hj-  ihe  Supreme  Court  of  the  District  of  Cohimbtfl  on  February  27,  1920.  in 
the  anit  of  the  United  States  of  America  i'.  Swift  &  Co,  and  others,  in  equity, 
b.r  removing  the  restrictions  and  prohibitions  upon  the  defendants  with  refer- 
tuce  to  the  manufacture,  handling,  and  dtstrihutlon  of  the  unrelated  cnmmodi- 
(ies  referred  to  in  said  decree,  submits  the  following  report : 

The  committee  before  entering  upon  the  hearing  ga\'e  full  notice  to  the 
pflitles  Interested  and  to  the  public  generally  of  the  time,  place,  and  the  pur- 
[Kise  of  sucli  hearing,  and  exteiideit  an  Invitation  to  all  of  those  interested, 
iiu-liiillng  Ihe  Federal  Trade  ComniisBlim,  to  present  their  views  if  they  so 
Jfslred. 

Pnrsuant  to  the  plan  for  snch  healing,  written  communications  expressing  the 
iii'"8  of  Interested  parties  were  received  by  the  conimitiee  up  to  and  includina 
Novpuiher  18,  1921.  Several  thousand  of  such  communications  were  received. 
-*lso,  pursuant  to  tlie  plan  for  such  hearing,  and  In  accordance  with  the  notices 
Elven.  oral  hearings  were  held  by  the  committee  beginning  NovHiiber  28,  1921, 
^nd  mnciudecl  with  a  hearing  on  December  l-°i.  1921.  15  days  belog  consumed  in 
ihf  Kctual  taking  of  testimony.  At  the  conclusion  of  the  testimony  January  12. 
1922,  was  fixed  as  the  time  for  hearing  oral  flFgnments  and  for  the  filing  of 
hrlefa.  At  the  oral  hearings  56  witnesses  appeared  and  were  heard  and  the 
^'teuoK^aphlc  transcript  of  this  bearing  coiers  4,076  pages,  and  is  subndtted 
ItfWH-ith, 

Your  coniniittee  has  carefully  examined  and  considered  all  te.stimony  and 
piimmiinicaHoDs  received  In  this  matter,  together  with  the  arguments  and  briefs, 
ami  Ik  of  the  opinion  that  the  following  questions  are  raised  for  consideration  ; 

1.  Did  the  court  have  Jurisdiction  to  render  a  valid  decree  in  this  matter,  in 
^iev  of  the  allegations  in  the  answers  and  of  the  statements  In  the  stipulations 
ami  decree  that : 

'■  •  •  "  while  the  defendants,  and  each  of  them,  maintain  (lie  truth  of  their 
ausH'ers  and  assert  their  Innocence  of  any  violation  of  law  in  fact  or  intent, 
fh*y  nerertlieleas,  desiring  to  avoid  every  appearance  of  placing  themselves  in 
n  position  of  antagonism  to  the  Government,  have  consented  and  do  consent  to 
ThP  making  and  entry  of  the  decree  now  about  to  be  entered  irtf  ftouf  any  findings 
'•f  fart,  upon  condition  that  their  timgevt*  to  the  entry  of  said  decree  shall  twt 
"lU'tltute  or  be  considered  on  aimistiiein,  and  the  rendition  or  entrv  of  said 
•I'lTPf  or  the  decree  itself  shall  $iot  eonntitvie  or  he  wnsidered  an  odjvdieatioa 
llmt  the  defendants  or  any  of  them  have  in  fact  riola-ted  any  late  of  tfce  United 
folates.     [Italics  onia,] 

2.  Did  the  court  have  Jurisdiction  to  grant  the  relief  awarded  in  this  decree. 
as  to  unrelated  commodities.  In  view  of  the  contentions  that — 

(0)  The  bill  does  not  allege  any  violation  of  law  with  reference  to  unre- 
lated commodltieB. 

lb)  The  relief  granted  is  an  absolute  prohibition  of  tlie  corporate  defend- 
nnts  in  engaging  In  the  manufacture  and  diitribution  of  unrelated  lines  and 
LR  not  conJOned  to  a  restraint  of  the  defendants  from  committing  unlawAiI 
ads  Id  carrying  on  this  business,  which  Is  not  of  Itself  an  unlawful  business. 

(c)  The  relief  granted  is  broader  than  either  the  allegations  of  the  bill  or 
Ibe  relief  prayed  for  tber^n. 

Id)  The  decree  Imposes  penalties  in  excess  of  those  authorized  by  the  anti- 
trniit  laws.  The  remarks  of  Chief  Justice  White,  at  pages  77  and  78  In  the 
'Iwlsion  in  the  case  of  Standard  Oil  Co.  r.  United  States  of  America  f221 
''.  S.  1)  are  urjced  upon  the  committee  in  support  of  this  contention.  Such 
remarks  are  as  follows ; 


itv  Google 


66  PAt^KKRs'   CONSENT   DECREE. 

"An  penaltleM  wlilcli  iire  not  u<ith<irl7.ed  by  luw  iimy  not  lie  irini(.'te<l  by 
Judli'ial  authority  it  follows  that  to  ni«et  the  nituatlon  with  which  we  arc 
confi-onted  the  application  of  reniedies  twofold  In  character  bec(nnes  essfii- 
flal:  II)  To  forbid  the  doing  in  the  future  of  actB  like  thow  whieli  we  have 
founO  to  have  bpeti  done  in  the  past  which  would  he  violative  of  the  statute: 
(2)  the  exertion  of  such  measure  of  relief  as  will  effectually  dlsHolve  the  toni- 
liinatiou  fonnd  to  esist  In  violation  of  the  statute,  and  Uius  neutralise  tlit> 
extension  and  continually  operating  force  which  the  poRseitsIon  of  the  power 
unlawfully  obtained  has  brought  and  will  continue  to  bring  about, 

"  In  applying  remedies  for  this  purpose,  however,  the  fact  loufit  not  be 
overlooked  that  injury  to  the  public  by  the  prevention  of  an  undue  restraint 
on,  or  tbe  monopolization  of,  trade  or  commerce  la  tbe  foundation  upon  which 
the  prohibitions  of  the  statute  rest,  and.  moreover,  that  one  of  the  fundamental 
purposes  of  the  statute  Is  to  protect,  not  to  destroy,  rigbtn  of  property," 

3.  Is  the  decree  as  to  the  unrelated  commodltieH  proper  in  view  of  the  fact 
that  the  Federal  Trade  Commission,  in  the  testimony  given  at  the  hearing. 
stated  that  they  have  no  evidence  of  a  monopoly  by  the  defendants  or  of  fl 
combination  or  conspiracy  among  the  defendantH  witii  reference  to  unrelated 
commodities,  but  that  they  Justify  such  decree  upon  tbe  ground  of  the  menace 
of  the  potential  power  of  the  defendants  to  acquire  such  a  monopoly  (see  pp. 
2143.  2148,  2149,  2160,  2170,  2171,  and  2304  of  hearing  before  interdepartmental 
committee),  and  In  view  of  the  further  fact  that  the  Supreme  Court  of  thte 
United  States,  In  the  case  of  United  States  of  America  v.  United  States  Steel 
Corporation  and  others  (251  U.  S.  417),  decided  on  the  Ist  day  of  March,  1920. 
after  the  entry  of  the  decree  in  this  case,  at  pages  450  and  451  of  such  decision. 
says: 

"  The  Government,  therefore,  is  reduced  to  the  assertion  that  the  size  of  the 
corporation,  the  power  it  may  have,  not  the  exertion  of  the  power.  Is  an  ab- 
horrance  to  the  law,  or  as  the  Government  says,  'the  combination  embodietl 
In  the  corporation  unduly  restrains  competition  by  its  necessary  effect  [the 
italics  is  the  emphasis  of  the  Government]  and  therefore  Is  unlawful, regardless 
of  purpose.'  'A  wrongful  purpose,'  the  Government  adds.  Is  '  matter  of  aggrava- 
tion.' The  lllegalit.v  Is  statical,  purpose,  or  movement  of  any  kind  only  its 
emphasis.  To  assent  to  that,  to  what  extremes  would  we  be  led?  Competition 
consists  of  business  activities  and  ability — they  make  its  life;  but  there  may 
be  fatalities  In  it.  Are  the  activities  to  be  encouraged  when  militant  and  sup- 
pressed or  regulated  when  triumphant  because  of  the  dominance  attained? 
To  such  paternalism  the  Government's  contentlOD,  which  regards  power  rather 
than  Its  use,  the  determining  consideration  seems  to  conduct.  Certainly  con- 
ducts we  may  say,  for  it  is  the  Inevitable  logic  of  the  Government's  contention 
that  competition  must  not  only  be  free,  but  that  It  must  not  be  pressed  to  the 
ascendency  of  a  competitor,  for  in  ascendency  there  Is  the  menace  of  monopoly. 

"  We  have  pointed  out  that  there  are  several  of  the  Government's  contentions 
which  are  difficult  to  represent  or  measure,  and  the  one  we  are  now  con- 
sidering— tliat  Is,  the  power  is  '  unlawful  regardless  of  purpose ' — Is  another 
of  them.  It  seems  to  us  that  it  has  for  its  ultimate  principle  and  justlBoa- 
tion  that  strength  In  any  producer  or  seller  is  a  menace  to  the  public 
Interest  and  illegal  because  there  Is  potency  in  it  for  mischief.  The  regression 
is  extreme,  but  short  of  It  the  Government  can  not  stop.  The  fallacy  It  conveys 
is  manifest." 

4.  It  is  also  urged  that  the  operation  of  the  decree  with  respect  .to  unrelated 
comraoditieB  Is  a  restraint  of  trade  and  commerce  in  such  lines,  and  is  there- 
fore In  conflict  with  the  purpose  and  Intent  of  the  antitrust  laws. 

5.  The  further  cont«itlon  is  made  that  the  enforcement  of  the  decree  works 
an  injury  to  the  public  generally,  and  especially  to  producers,  growers,  and 
canners  of  fruits  and  vegetables  In  that  It  deprives  them  of  one  method  of  dis- 
tribution of  their  products,  which  method  was  formerly  open  to  them  and  entirely 
eliminates  the  defendants  as  one  class  of  competitors,  leaving  only  one  other 
class,  namely,  the  wholesale  grocers,  to  dominate  the  entire  field  of  dtt^trl- 
bution. 

6.  It  is  also  contended  that  the  decree,  with  respect  to  unrelated  lines.  Is 
contrary  to  public  policy  in  that  It  prohibits -and  restrains  the  defendants  from 
engaging  in  export  trade  of  the  farm  jMroducts  of  the  United  States  and  would 
also  hinder  and  prevent  the  defendants  from  participating  In  the  organization 
or  operation  of  such  an  ex[K>rt  company,  as  Is  authorized  by  the  Webb  Export 
Trade  Act. 
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T.  Is  the  retention  of  the  proTielons  of  this  decree,  with  reference  to  unrelated 
comiDOdltieB,  contrary  to  public  policy  or  do  such  provisions  longer  serve  any 
useful  purpose  Id  view  of  the  fact  that  It  la  contended  that  tlie  "  packers  aud 
stockyards  att,  1921,"  enacted  by  Congress  since  the  entry  of  this  decree,  con- 
fere  upon  the  Secretary  of  Agriculture  full  power  and  jurisdiction  to  sujiervise 
and  regulate  the  activities  of  the  meat  packers,  with  reference  to  the  unrelated 
MmiDodities  mentioned  in  the  decree,  as  well  as  other  mutters,  and  tiius  fully 
protects  the  public  Interest  therein. 

There  are  several  other  questions  of  more  or  less  importance  raised  and  pre- 
SHited  in  the  consideration  of  this  request  for  a  modtflcation,  which  It  is  un- 
necessary  to  here  state. 

All  of  ttie  questions  presented  by  this  request  for  a  modillcation  and  at  the 
hearing  conducted  thereon  were  strenuously  opposed  and  ably  argued  by  counsel 
for  the  wholesale  grocers. 

Tour  committee  has  come  to  the  conclusion  that  such  grave  and  far- reaching; 
questions  wtiich  affect  not  only  the  provisions  of  the  decree  with  ]-es[)ect  to 
unrelated  commodities,  but  wblch  also  strike  at  tUe  very  foundation  of  the  entire 
tlpcree  and  are  of  such  vital  interest  to  the  public  genemlly  are  matters  wlilcli. 
regsrdtess  of  what  portion  the  Attorney  General  might  assume,  must  be  ulti- 
mately decided  by  the  court  which  entered  the  decree  before  any  mixlltlcntlon 
rauld  he  made,  and  as  those  who  most  strongly  oppose  any  modification  (niniiely, 
the  wholesale  grocers)  are  now  parties  to  this  cause,  by  intervent;on.  which 
inlerveiition  has  been  sustained  by  the  court  since  the  request  for  this  hearing 
before  the  Attorney  General  was  granted,  it  seems  tbat  the  way  Is  now  open 
for  those  who  urged  a  modification  and  who  so  earnestly  contendeil  that  they 
have  been  seriously  injured  by  this  decree  and  have  never  hud  their  day  in 
court,  to  present  such  questions  and  contention  in  the  first  instance  to  the  eourt 
for  dec'sion,  without  the  same  being  In  any  way  prejudged  by  the  Attorney 
General. 

Therefore  your  committee  feels  that  this  request  by  the  California  Cuoii- 
fRitlve  (■'anneries  Co.  and  others  for  «  modification  of  this  decree  should  he 
presented  in  the  first  Instance  to  the  court  which  entered  this  decree  mid  not 
to  the  Attorney  General. 

Hespecf fully  submitted. 

Bayabd  T,  Hayneh, 

Pbank  C.  Hall, 

Hebuan  J.  Galloway,  Chainmin. 

Interdepnilmentnl  Committee. 

J.\N-tTARY  20,  1922. 

paragraph    XXI. 

lu  answer  to  Senate  resolution  211,  of  February  3,  1922,  the  Attorney  (Jen- 
tral  transmitted  to  the  Senate  the  following  reply : 
To  the  Senate  of  the  Untted  Stales: 

In  answer  to  the  resolution  of  the  Senate  of  the  United  States,  being  Semite 
Itesolution  211,  dated  February  3, 1922,  I  beg  to  transmit  the  following: 

Su(-h  resolution  provides  "  That  the  Attorney  General  of  the  Unlte<l  States 
I*  requested  to  report  to  the  Senate  what  steps.  If  any.  have  been  taken  to 
enforce  and  carry  out  the  terms  of  said  decree,"  being  the  decree  entei'ed  by 
ilip  Supreme  Court  of  the  District  of  Columbia  on  February  27,  1920.  In  the 
suit  of  the  United  States  at  America  r.  Swift  &  Co.  and  others.  In  Equity  No. 
37623,  a  cop\  of  whieh  decree  is  attathed  hereto  and  marked  "  Exhib't  A  "  This 
ilecr^e.  among  other  things  prohibits  the  defendants  from  owning  capital  atock 
iir  other  Interest  in  public  stock^aid  market  ^.ompanles  stockjard  terminal 
railroads  or  stockyard  market  newspapers  and  provides  that  within  ftO  days 
from  the  entry  of  such  decree  such  defendants  as  hate  ani  inch  Intere'^ts  shall 
file  in  court  a  plan  or  plans  for  di^estment  of  their  interest  It  Is  also  pro 
vided  that  If  the  defendants  shall  not  have  disposed  of  their  Interest--  nithin 
the  time  so  fixed  bv  tlie  court  and  the  court  upon  application  shall  determme 
ihat  such  defendants  have  been  unable  despite  due  diligence  to  dispose  of  the 
same  upon  reasonable  terms  the  court  mav  extend  the  time  during  which  such 
ciwnership  mav  continue  until  the  defendants  dispose  of  those  interests 

In  accordance  with  the  provisions  of  this  decree  the  defendants  filed  in  court 
plans  for  the  sale  of  these  Interestb  and  one  set  of  such  plans  consiste<l  of  an 
offer  for  the  purchase  of  the  same  but  upon  objection  by  the  Government 
these  plans  were  rejected  by  the  court     The  defendants  have  since  filed  other 
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I>ltiii9.  anioiiR  whicli  were  plans  for  ofTeritij:  such  linldlofiis  for  sale  to  the  public 
thronph  deHlRnatefl  sales  aceiita  with  a  fixed  iiiinltmim  price  at  which  such 
Bales  might  be  made,  but  these  plana,  upon  the  objection  of  the  Oovernment, 
were  likewtse  rejected  by  the  Pourt.  Some  snial!  blocks  of  stock  and  some 
stock  In  small  stockyard  companies  have  been  dlBposed  n(  under  said  detree 
and  such  dispositions  have  been  approved  by  the  court.  The  Goverament 
then  filed  a  petition  urging  the  court  to  take  over  these  holdings  and  appoint 
n  trustee  or  receiver  to  dispose  of  tiiem,  and  after  arguniant  the  court  in  a 
memorandum  of  decision  Indicated  that  it  felt  the  defendants  should  have 
,  reasonable  opportunity  to  dispose  of  their  own  hoidines,  and  that  whether 
the  defendants  had  been  given  such  a  reasonable  opportunity  depended  upon  the 
adequacy  of  the  offers  for  such  stock  which  had  been  made  to  such  defendants  ; 
that  In  order  to  determine  this  the  court  must  know  the  value  of  such  holdings, 
and  therefore  the  court  ordered  the  taking  of  testimony  to  ascertain  the  valoe 
thereof. 

The  Morris  group  of  defendants  then  filed  a  plan  snhstantially  like  that 
adopted  by  the  court  in  the  case  of  the  United  States  i>.  The  ITnion  Pacific 
Railroad  Co.  This  plan  requested  two  and  one-half  years'  time  for  disposinj:; 
of  the  holdings,  and  after  objection  to  the  same  by  the  Government  the  court 
approved  it  with  modifications.  The  plan  as  modified  provided  for  one  year 
within  which  the  defendants  were  to  dispose  of  their  holdings ;  in  the  mean- 
time the  stock  to  be  deposited  with  a  depositary  and  not  to  be  voted  except 
upon  order  of  court,  the  dividends  to  accumulate  in  the  hands  of  such  deposi- 
tary during  the  life  of  such  plan. 

The  Wilson  group  of  defendants  filed  a  plan  similar  to  the  plan  of  the  Morris 
group  of  defendants,  which  was  also  approved  by  the  court  with  some  modifica- 

The  stockyard  holdings  of  Cndahy  group  of  defendants  were  not  large,  and 
they  have  disposed  of  considerable  of  their  holdings,  whicli  dispositions  have 
been  reported  to  and  approved  by  the  court,  and  they  are  now  engaged  in  an 
effort  to  sell  the  remainder  of  their  stockyard  holdings. 

The  Armour  and  Swift  group  of  defendants  filed  now  plans  which  aj-e  sub- 
stantially alike  and  nhlch  were  approi-ed  by  the  court.  Thewe  pliuis  jrniiited 
■  one  year  within  which  sucli  <lpfe»diints  were  to  dispose  of  their  holdings. 
IJuiliis  the  life  of  the  plan  the  st<>ck  hehl  by  such  defenilJinis  was  to  be  de- 
posited with  a  depositary  appointed  by  the  court.  The  court  nlso.  under  tlils 
plan,  appointed  Hon.  George  Sutherland,  of  Salt  Lake  City,  Utah,  and  Hon. 
Henry  W.  Anderson,  of  Itichmond.  Va.,  as  trustees  to  vote  the  stock  coming 
under  such  plans,  and  gave  to  such  trustees  certain  vlsitorial  and  Inquisitorial 
powers  over  the  stockyards  comliift  under  these  plans.  The  tnistees,  shortl.v 
after  accepting  their  apiiointment,  a<i'ompaiiled  by  a  representative  of  the  De- 
partment of  Justice,  made  a  trip  of  insiiection  of  the  yards  in  which  Uiey  were 
interested  and  conducted  public  hearings  at  the  places  which  they  visiteil.  Thi> 
trustees  then  made  a  repoi-t  to  the  court  ns  to  the  results  of  such  investigation, 
in  which  they  reported  the  yards  were  well  managed  and  operated  and  that 
there  was  no  reason  for  a  change  in  management.  The  approval  by  the  court 
of  these  plans  abrogated  the  prior  order  of  the  court  for  a  valuation  of  such 
holdings. 

None  of  the  plans  approved  by  the  court  have  as  yet  expired  and  the  exten- 
sions of  time  contained  In  such  plans  were  allowed  by  the  court  uixm  a  show- 
ing by  the  defendants  that  they  liad  used  due  diligence  in  their  effort  to  sell 
such  interests,  but  they  have  been  unable  to  sell  the  same  at  any  reasonable 
price,  principally  because  of  the  difficulty,  if  not  impossibility,  of  disposing  of 
such  large  holdings  during  the  unsettled  business  conditions  which  have  existed 
praotjcaliy  continuously  since  the  entry  of  this  decree. 

The  decree  also  enjoins  the  corporation  defendants  from  using  their  dis- 
tributive facilities  in  any  manner  for  the  purchase,  sale,  handling,  transport- 
ing, distributing,  or  otherwise  dealing  In  certain  commodities  commonly  re- 
ferred to  as  "  unrelated  "  to  the  meat-packing  Industry,  which  commodities  are 
enumerated  in  such  decree  and  are  principally  wholesale  grocerj-  lines.  Tho 
decree  also  enjoins  the  corporation  defendants  from  engaging  in  or  carryini- 
on,  either  for  domestic  or  exiHirt  trade,  the  manufacturing,  Jobbing,  selling, 
distributing,  oi'  otherwise  dealing  in  such  unrelated  conmiodities.  and  their 
owning  any  capital  stock  In  corporations  engaged  in  manufacturing,  selling, 
distributing,  or  otherwise  dealing  in  such  unrelated  commodlttes. 

The  individual  defendants  are  enjoined  from  owning,  severally  or  collectively, 
voting  stock  aggregating  50  per  cent  or  more  in  any  corxwration,  or  a  half 
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interest  or  more  in  any  firm  or  aesoclatioii,  wblch  corporation,  flrm,  or  assoda- 
tlou  is  euguged  in  mauufacturing,  Jobbing,  Belling,  transporting,  dlatrlbuting, 
or  otlierwise  deallug  [□  certain  tinrelatcd  camm(>ditle8  enumerated  in  such 
decree,  wticli  euumeration  umits  some  of  the  articles  prolilbited  to  the  cor- 
poration defendauts.  The  decree  also  provides  that  the  defendants  should  at 
once  begin  to  dispose  of  their  stochs  of  unrelated  commodities  on  hand  and  the 
capital  stocks  of  corporations,  or  interests  in  firms  and  associations,  handling, 
etc.,  such  unrelated  commodities  which  defendaots  are  prohibited  by  the  decree 
from  owning,  aud  the  defendants  shall  continue  to  dispose  of  these  goods  and 
interests  as  rapidly  as  may  be  consistent  with  the  nature  of  the  business,  but 
at  all  events  should  have  completetj  disposed  of  the  interests  connected  with 
unrelated  lines  within  two  years  from  the  entry  of  the  decree,  The  time  for 
the  complete  divestment  of  the  defendants  of  the  prohibitive  holdings  with 
reference  to  turelated  lines  has  not  yet  expired-  However,  some  holdings  of 
defendants  in  some  corporations  dealing,  etc.,  in  such  unrelated  lines  have  been 
disposed  of  by  defendants,  and  such  dispositions  have  been  reported  to  and 
approved  by  the  court.  The  defendants,  upon  tlie  entry  of  the  decree,  began  a 
process  of  elluiiuation  of  the  stocks  of  merchandise  of  the  prohibited  unrelated 
Hues,  and  tlie  Department  of  Justice  is  now  informally  informed  that  some  of 
SQch  interests  have  been  completely  eliminated  and  others  about  so.  and  that 
when  the  time  for  complete  divestment  of  these  interests  expires  the  Depart- 
ment of  Justice  believes  it  will  then  be  its  duty  to  require  a  formal  showing 
in  court  as  to  such  matters.  The  Armour  group  of  defendants  on  February  2. 
1922.  made  a  showing  by  a  petition  to  the  court  that  due  to  the  present  financial 
conditions  of  the  country  they  had  been  unable  as  yet  to  dispose  of  their  inter- 
ests in  certain  factories  mauufacturing  such  unrelated  commmoditles  and  asked 
an  extension  of  time  of  one  year  for  complete  divestment  of  their  unrelated 
lines.  The  court  granted  to  such  Armour  group  of  defendants  an  extension  of 
tioie  of  six  months  on  these  matters,  the  Ciovemment  consenting  to  such  six 
months,  but  not  a  year's  extension. 

The  Department  of  Justice  has  also  been  asked  to  request  the  court  to  modify 
tilts  decree  with  reference  to  unrelated  lines,  all  of  which  will  be  more  fully 
discussed  hereafter  in  this  report. 

The  decree'  also  prohibits  the  defendants  from  owning,  operating,  or  con- 
(!ucting  retail  meat  markets,  except  those  conducted  by  defendants  at  their 
several  plants  for  the  accommodation  of  their  employees.  The  decree  provides 
that  tbe  defendants  shall  within  nine  months  completely  divest  themselves  of 
such  prohibited  interests  in  retail  meat  markets.  After  an  investigation  the 
Department  of  Justice  has  secured  no  information  showing  that  defendants 
now  own,  operate,  or  conduct  any  i-etall  meat  markets  except  those  which 
they  are  permitted  to  maintain  under  this  decree,  and  the  department  is  advised 
that  the  defendants  do  not  now  own.  operate,  or  conduct  any  such  retail  meat 
markets.  Therefore  no  activity  niwn  the  part  of  the  Department  of  Justice 
has  as  yet  been  necessai-y  in  carrying  out  this  portion  of  the  decree.  The  de- 
parlm^it  expects  to  continue  its  effort  to  learn  of  any  such  holdings. 

The  decree  also  enjoins  the  defendants  from  owning  any  interest  whatsoever 
in  public  cold-storage  warehouses  now  maintained  by  these  defendants  at 
Btodtyarda  where  they  maintain  packing  idants  and  may  own,  maintain,  or 
lease  cold-storage  facilities  required  for  storage  of  commodities  In  which  th^ 
may  be  interested.  The  decree  also  requires  defendants  within  nine  months 
to  dispose  of  the  prohibited  iiiteresta  ia  public  cold-storage  warehouses.  The 
isformation  now  in  the  hands  of  the  Department  of  Justice  resulting  from  care- 
ful investigation  shows  that  only  very  small  interests  of  defendants  in  public 
cold-storage  warehouses  are  affected  by  this  decree.  Some  of  these  Interests 
consisted  of  such  warehouses  operated  by  defendants  upon  leased  properties 
the  leases  of  which  have  been  terminated  since  the  entry  of  this  decree  and  the 
operation  of  such  warehouses  abandoned  by  the  defendants. 

The  decree  also  enjoins  the  corporation  defendants  from  engaging  in  the 
business '  of  buying,  collecting,  selling,  distributing,  or  otherwise  dealing  in 
fresh  milk  and  cream  and  enjoins  the  defendants  from  owning  any  interest 
in  any  corporation,  flrm,  or  association  engaged  in  such  business.  It  is  pro- 
vided, however,  that  these  injunctions  shall  not  prevent  such  activities  upon  the 
part  of  the  defendants  in  connection  with  their  manufacture  of  condensed, 
evaporated,  or  powdered  milk,  oleomargarine,  butter  substitute,  butter,  ice 
cream,  cheese,  or  buttermilk.  The  Department  of  Justice  at  this  time,  after 
Investigation,  has  no  information  causing  it  to  believe  that  these  provisions  of 
the  decree  are  being  violated,  and  Is  aflvised  that  the  corporation  defendants 


..V^iOU^IL" 


70  packers'  consent  decbee. 

are  not  so  dealing  in  freeb  milk  and  cresnr,  and  therefore  no  action  by  the 
departm^it  has  as  yet  been  necessary  In  the  enforcement  of  such  provialous. 

The  provisions  of  the  decree  with  reference  to  pu)>llc  etocbyards.  stoclcyaril 
terniinal  rallrotiJs,  and  stockyard  market  newspapem,  were  by  the  terms  of  the 
decree  Itself  the  first  provisions  requlrinj;  aitlon  and  for  ibis  reason  the  efforts 
of  the  Department  of  Justice  In  the  enforcement  of  this  decree  were  at  first 
centered  largely  upon  these  matters.  Because  of  the  (llfHculties  encountered  in 
disposlnj;  of  these  holdings  and  the  Importance  to  tbf  public  generally  of  the 
qustions  Involved  very  careful  conslJerntlon  and  study  has  been  given  to  such 


The  Senate  resolution  also  requests  the  Attorney  tieneral  to  report  to  the 
Senate  "  what  modification,  if  any,  has  been  proposed  to  lilm  or  is  being  con- 
sidered by  him  with  a  view  to  liis  applying  to  the  court  for  the  adoption  thereof." 

Sometime  ago,  the  California  Cooperative  Canneries  Co..  a  cooperative  com- 
pany, owning  fruit  camieries  the  stockholders  of  which  are  fruit  farmers  and 
growers,  represented  to  the  Department  of  Justice  that  they  had  been  selling 
their  products  (canned  fruits),  under  a  contract  to,  and  thus  using  the  dis- 
tributing system  of  one  of  the  defendant  companies,  namely.  Armour  it  Co. 
They  also  contended  that  this  decree  deprived  them  of  this  outlet  for  their 
goods,  decreased  competition  In  the  tlistrlbution  of  them  and  they  raised  many 
other  questions  as  to  such  decree.  They  requested  the  Attorney  General  to 
petition  the  court  for  a  modification  of  this  decree  so  as  to  remove  the  injunc- 
tions, prohibitions,  and  orders  In  such  decree  relating  to  unrelated  llne.s. 
Should  the  court  modify  this  decree  as  requested  by  these  arolicants  it  would 
mean  the  elimination  of  the  Injunctions,  prohibitions,  an<l  orders  contained  in 
paragraphs  third,  fourth,  fifth,  and  twelfth  of  said  decree,  and  those  cnntaitieil 
In  the  following  part  of  paragraph  eight  of  sahl  decree,  to  wit,  "  not  specifically 
mentioned  and  described  in  paragraph  fourth  hereof";  those  contained  hi  tlie 
following  part  of  paragraph  fourteenth  of  enid  decree,  to  wit,  "  Provided,  bow- 
ever.  That  nothing  in  this  paragraph  contained  shall  limit  the  effect  of  the 
Injunction  contained  in  paragraphs  fourth  and  fifth  of  this  decree  " ;  those  con- 
tained In  the  following  part  of  paragraph  sixteenth  of  said  decree,  to  wit, 
"  or  corporation,  firm,  or  association  manufacturing.  Jobbing.  seUing,  dlstrihut- 
Ing,  transporting  (except  as  common  carriers),  or  otherwise  dealing  in  an.v 
of  the  commodities  mentioned  and  described  in  paragraph  fourth  and  fifth  of 
this  decree";  and  those  contained  In  the  following  part  of  paragraph  seven- 
teenth of  said  decree,  to  wit,  "  or  Incorporations,  firms,  or  associations  maiiu- 
facturmg,  jobbing,  selling,  transporting,  except  as  common  carriers,  distributing 
or  otherwise  dealing  in  any  of  the  commodities  mMitloned  and  described  in 
paragraphs  fourth  and  fifth  of  this  decree." 

Following  such  request  by  the  California  Cooperative  Canneries  Co.,  several 
other  interests,  including  canners,  manufacturers,  some  agricultural  organiza- 
tions and  individual  farmers,  requested  that  the  decree  be  so  modified.     At  do 
time  have  the  defendants  or  any  of  them,  or  anyone  claiming  to  represent  the 
defendants  or  any  of  them,  either  moved  In  court  or  reqnested  the  Attorney 
General  to  move  in  court  for  a  modification  of  such  decree  with  reference  to 
unrelated  commodities.     The  Attorney  General  was  considering  the  request  for 
a  modification  of  this  decree  when  the  representatives  of  the  Southern  Whole- 
sale Grocers'  Association  and  of  the  National  Whoiesole  Grocers'  Association 
requested  to  be  heard  by  the  Department  of  .Tustiee  upon  this  matter.     Snch 
hearing  was  granted  before  nsslHtants  of  the  Attorney  General,  at  which  time 
counsel  for  each  association  appeared  and  stated  tbelr  contentions  and    re- 
quested a  further  hearing  at  which  such  associations  might  produce  witnesses 
to  substantiate  their  contentions.    They  were  Informed  by  those  conducting  the 
hearing  that  the  Attorney  General  was  then  out  of  the  city  and  upon  his  return 
In  a  few  days  their  request  would  be  presented  to  him  for  his  action.    The 
next  day  following  such  hearing,  without  i 
Department  of  Justice  or  any  of  its  repres 
Grocers'  Association  filed  in  court  a  petition 
entry  of  an  order  allowing  such  intervention 
Government  moved  to  set  aside  and  vacate 
intervention.    After  argument,  the  court  reni 
in  a  memorandum  of  decision,  which  Is  as  f( 
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that  they  eboald  be  allowed  to  Intervene,  not  tfl  take  control  o(  the  plaintiff's 
$ide  ot  tbe  proceedings,  but  for  the  limited  putpoae  stated  in  their  petition, 
namdy,  to  be  heard  in  opposition  to  any  modiflcatlon  of  the  decree  that  would 
deprive  them  of  the  protection  now  secured  by  It,  for  Uie  following  reasons, 
when  taken  together: 

1.  The  decree  was,  In  part,  at  least,  the  fruit  of  tlielr  own  efforts- 

2.  They  al>andoned  the  pursuit  of  other  remedies  In  reliance  upon  this  decree. 

3.  The  protection  afforded  them  by  this  decree  might  have  been  secured  In  a 
proceeding  in  their  own  name  and  behalf. 

4.  The  change  suggested  would  leave  them  In  an  eutbarraased  t>ositiou  la 
now  seeking  to  secure  the  same  protection. 

5.  The  decree  ought  not  to  be  modliled  unless  the  court  Is  convinced  that  the 
public  interest  requires  it;  and  the  petitioners  fairly  represent  a  large  and 
well-iieflncd  portion  of  the  public,  whose  position  will  enable  them,  and  whose 
interest  will  prompt  them,  to  present  to  tbe  court  tacts  or  reasons  which, 
iiuoDg  others,  the  court  ought  to  bear  and  consider  before  allowing  the  decree 
Til  be  changed. 

This  decision  must  not  be  understood  as  opening  the  door  to  all  would-be 
interr«iors  who  may  consider  themselves  Interested  in  the  decree  or  any  change 
therein,  but  as  strictly  limited  to  the  facts  alleged  In  this  petition,  which  are  in 
law  admitted  by  the  motion  to  strike  out.    •     •    • 

Following  this  decisiwi,  the  court  allowed  a  similar  intervention  by  the  Na- 
tional Wholesale  Grcoers'  Association. 

Prior  to  this  decision  by  the  court  tbe  Attorney  General  determined  to  allow 
the  hearings  so  requested  by  such  wholesale  grocers ;  and  as  the  Department  of 
Agriculture  and  the. Department- of  Commerce  are  both  vitally  Interested  and 
t.'reatly  concerned  with  the  economic  questions  which  this  request  presented, 
(lie  Attorney  General  soQght  the  cooperation  and  assistance  of  the  Secretary 
III  Agriculture  aud  the  Secretary  of  Commerce  in  determining  this  matter, 
iiud  upon  his  request  the  Secretaries  of  Agriculture  aud  Commerce,  respectively, 
each  appointed  a  representative  to  participate  with  the  representative  appointed 
by  the  Attorney  General  In  this  hearing.  In  pursuance  of  the  plan  for  such 
Iieariug,  the  Attorney  General  caused  to  be  sent  to  each  person,  lii-m.  or  cor- 
IKiration  which  had  communicated  with  him,  or  whose  communications  to  others 
had  tneen  referred  to  him,  a  letter  of  which  the  following  is  a  copy : 

Depabtuent  0¥  Jcstice, 

Washington,  October  12, 19S1. 

Deab  Sib  :  I  am  directed  by  the  Attorney  General  to  acknowledge  for  hlra  the 
re<-eipt  of  your  communication  of  recent  date  expressing  your  views  concerning 
any  modification  of  tbe  consent  decree  in  the  case  of  United  States  v.  Swift  & 
Co.  and  others,  being  the  so-called  "  packers  case." 

Of  course,  any  modification  of  this  decree  would  have  to  be  made  by  the 
court  Which  entered  the  same,  and  could  not  be  made  by  the  Attorney  General 
or  the  Department  of  Justice. 

A  request  has  been  made  to  the  Attorney  General  by  interests  other  than  the 
I'ackfra,  the  more  important  of  such  Interests  being  growers  and  canners  of 
fruits  and  vegetables,  that  he  favor  and  urge  a  modification  of  this  decree  so 
as  to  permit  the  packers  to  handle  unrelated  lines,  especially  wholesale  grocery 
lines.  Tbe  Attorney  General  is  considering  this  request,  and  In  order  to  enable 
iiim  to  come  to  a  proper  conclusion  upon  the  same  he  has  arranged  for  a  com- 
mittee, consisting  Of  Hon.  B.  T.  Hainer,  selected  by  the  Secretarj"  of  Agricul- 
ture ;  F.  C.  Hall,  selected  by  the  Secretary  of  Commerce ;  and  the  writer,  selected 
by  the  Attorney  General,  to  hear  the  contentions  of  both  those  opposing  such 
a  moillflcatlon.  After  the  hearing  this  committee  will  render  a  report,  accom- 
panied by  the  record  of  such  hearing,  to  the  Attorney  General,  who  will  then 
decide  what  his  position  will  be  upon  this  request. 

The  committee  will  receive  written  statements  from  anyone — including  firms. 
iissociations,  corporations,  etc. — ^who  may  wish  to  present  the  same,  setting  out 
their  views  as  to  sucb  a  modification,  together  with  the  reasons  thei^for.  These 
Htnteoents  should  be  mailed  to  the  Attorney  General,  Washliig1»n,  D.  C.,  on  or 
before  November  18,  1921. 

Beginning  November  28, 1921.  and  continuing  so  long  thereafter  as  the  commit- 
tee may  think  necessary,  the  committee  will  hear,  at  the  office  of  Che  Department 
of  Juatice  at  Washington,  D.  0.,  anyone  who  wishes  to  present  orally  their 
views  upon  this  matter.  Those  desiring  to  appear  personally  and  present  orally 
their  \-iewB  should  advise  the  Attorney  General  of  such  desire  before  November 
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18, 1821.  aa  an  efFoct  will  be  made  by  tbe  comiiiittee  to  notifjr  tbem  of  a  defiutt 
time  when  tliey  may  be  heard. 

All  matters  presented.  wUether  oriilly  ur  In  writing,  will  be  given  Ibe  mu; 
careful  cuDslderatloa. 

Very  truly  youra, 

Hehman  J.  Oallowat. 
Special  Astialant  to  the  Attorney  Qencrai. 

Tbe  progresB  of  such  hearing  and  the  concluaions  of  the  committee  ar 
shown  by  the  report  which  was  rendered  by  the  committee  on  Jiinuarr  1^ 
1922.  a  copy  of  which  la  attached  hereto  and  markeil  "Exhibit  B."  T>ii 
report  was  on  such  date  presented  to  the  Attorney  Oeneral  and  copies  tbereo 
immediately  furnished  to  the  Secretary  of  Agriculture  and  the  Secretary  o 
Commerce:  and  after  careful  coDBlderation  of  the  same  by  the  Secretnrle 
and  the  Attorney  Qeneral  and  after  several  conferences  wttb  them  upon  tt> 
matter,  on  February  7,  1922.  in  agreeraMit  and  In  accord  with  the  views  o 
the  Secretaries,  tbe  Attorney  Glcneral  approved  such  repori  and  issued  tb 
following  official  stat^nent  thereon : 

"  On  the  question  of  a  modification  of  the  consent  decree  in  the  case  o 
United  States  of  America  v.  Swift  &  Co.  and  others,  with  reference  to  uiti'< 
lated  commodities,  I  have  come  to  tbe  conclusion  that  such  grave  and  fui 
reaching  questions  which  affect  not  only  the  provisions  of  the  decree  wit! 
respect  to  unrelated  commodities  but  which  also  strike  at  the  very  foundatlni 
of  the  entire  decree  and  are  of  such  vltai  Interest  to  the  public  generRlly  ar 
matters  which,  regardless  of  what  position  the  Department  of  Justice  nitnti 
asanme,  must  be  ultimately  decided  by  the-  court  which  entered  the  {1ecre< 
before  any  modification  could  be  made ;  and  as  those  who  most  strongly  ofi 
pose  any  modification  (namely,  the  wholesale  grocers)  are  now  parties  to  tlii 
cause  by  intervention,  which  In  ten-en  t  Ion  has  been  sustained  by  tbe  coiir 
since  the  request  for  this  hearing  before  the  Attorney  General  was  gmntce] 
It  seems  that  the  way  Is  now  open  for  those  who  urged  a  modification  unt 
who  BO  earnestly  contended  that  Uiey  bad  been  seriously  Injured  by  this  d«><'ri'i 
and  have  never  bad  their  day  In  court,  to  present  such  questions  and  coiitoii 
tlons  In  the  first  Instance  to  the  court  for  decision  without  the  same  belli; 
'  in  any  way  prejudged  by  the  Attorney  General. 

"  Therefore  I  feel  that  this  request  by  the  California  Cooperative  Cannerie, 
Go.  and  others  for  a  modiflcation  of  this  decree  should  be  presenteil  in  iln 
first  instance  to  the  court  which  entered  this  decree  and  not  to  tbe  Attorn.'; 
General," 


Your  petitioner  further  avers  that  for  the  reasons  BpeciScally  set  forth  ii 
tbe  aforesaid  report  of  the  said  intenlepartmentnl  committee  and  for  thi 
other  reasons  in  this  petition  set  forth,  the  satd  consent  decree  of  Februar; 
27,  1920.  should  be  entirely  vacateil.  or  It  should  be  radically  modified  so  ai 
to  permit  the  use  of  the  packers'  distributing  faellltles  In  the  marketlnjr  o 
tbe  unrelated  commodities,  either  by  allowing  the  packers  to  engage  iu  dealini 
In  such  commodities  as  before  the  said  decree  was  entered  or  by  allowint;  tlieu 
to  handle  such  commodities  upon  a  commission  basis  or  in  some  other  efflclen 


Your  petitioner  is  advised  that  the  wholesale  grocers  will  <ieny  Its  right  b 
be  heard  by  this  court  on  the  question  of  vacating  or  motUtylng  the  sale 
decree,  although  tbey  vigorously  Insist  on  their  right  to  be  heard  In  this  sul' 
for  the  protection  of  their  alleged  special  interest,  which  Is  la  reality  the  pro 
tectlon  of  the  monopoly  effected  for  them  by  the  said  decree;  but  your  jwti 
tioner  avers  that  It  has  a  much  more  special  and  legitimate  interest  in  thli 
litigation  than  the  wholestile  grocers  ami  has  much  more  rlfj'it  to  InterventiiW 
tlian  they  have;  and  as  they  have  been  allowed  to  Intervene  for  the  purposi 
of  being  heard  in  opposition  to  the  vacation  or  modification  of  the  said  de 
cree,  your  petitioner  is  entitled  to  intervene  for  the  purpose  of  being  heart 
In  favor  of  the  vacation  or  modiflcalioa  of  the  said  decree,  and  particularly  si 
because  neither  tbe  plaintiff  nor  tbe  defendants  are  willing  to  take  any  nfliria 
atlve  action  in  disturbing  the  said  decree. 
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«'hen  the  court  wus  consiileriui;  tiie  quesllim  wliether  the  Southern  Whole- 
t»\«  (irocers'  Aiwociation,  the  National  WholeMie  GiVKers'  Af)Sociation,  and 
'iiLters.  stiuuid  be  allowed  to  Inten-eue  in  this  suit,  at  the  close  of  the  oral  argu- 
\wa(t"  of  counsel,  tlie  court  stated  as  follows : 

•  1  should  llfee  to  have  counsel  on  both  Mides  consider  carefully  whether  the 
inimentioii.  if  nmnted,  would  have  any  effect  upon  the  consent  decree.  The 
^uL-Eration  has  been  made  that  It  would. 

~('ouiisri  wHI  remember  that  the  defendants  never  utlinltied  an.v  fact  alleged 
111  'he  hdl.  hut,  on  the  contrary,  denied  the  existence  of  any  facts  that  would 
■  i.iitte  the  Govemmecit  to  a  decree.  They  consented  to  a  decree,  ami  the  court 
I'rnvteded  npi>n  the  theory  that  the  .lurisdictlon  of  the  court  was  determliiahle 
>>c  the  sCrensth  of  the  allegations  in  the  bill. 

"Counsel  must  not  forget,  however,  that  thia  decree  niny  be  somewhat  tech- 
iiii-al.  iu  (he  fact  that  the  court  never  found  any  fact  upon  evidence  and  reii- 
•liwi  n  lUn-ree  merely  by  consent  of  <lefendanta.  upon  the  strenRth  of  unproveil 
all'-aatlons.     If  this  intervening  petition,  or  the  petitions  of  other  Interveners. 

r  adopting  the  allegations  In  the  original  bill,  undertake  to  prove  those 
uuiters  of  fact  as  facta,  it  may  be  that  the  defendants  would  then  have  a 
n.-ht  to  withdraw  their  consent  and  go  Into  the  trial  of  the  queetlons  of 
fit." 

Yiiur  petitioner  avers  that  the  foregoing  ruling  of  Ihis  ctiurt  is  In  efCect  a 
.'iilicial  BURgestion  tliat  it  may  not  have  been  \\'lthin  the  jiowei-  of  this  court. 
ill  the  state  of  tlie  mandatory  record  presented,  to  iwss  the  snid  decree,  and  that 
'  tiiay  not  withstand  an  attack  on  its  validity  or  the  correctness  of  its 
'flit  itiione. 


Tlip  prcuiiKCK  coiisiilercd,  your  petitioner  respectfiiilj'  piays  as  follows ; 

1.  That  after  due  notice  to  all  of  the  parties  and, interveners  herHn.  and 
aftfr  un  opiKirtunlty  afforded  tlieni  to  be  heard  in  the  premises,  as  onler  may 
•'.It  iierniltilng  your  petitioner  to  InteTvenc  herein  for  the  purposes  set  forth 
Ji  tills  petition. 

1  Ttiat  your  petitioner  niay  also  be  heanl  herein  as  unilciis  curiae. 

-1.  That  the  said  consent  decree  of  February  27,  1920.  may  be  vacated  In  its 
'-'itirery.  or  that  it  may  be  so  uiodlHed  as  to  aliow  the  defendants  to  resume 
■■hnr  ilealln);  In  the  so-called  unrelated  conimoditteH,  an  before  ttie  entry  of  the 
siiii  df<-ree.  or  to  allow  thein  to  use  their  distribution  facilities  for  the  purpose 
•■t  iiHivtu):  the  sump,  either  uiion  a  cunimiHSion  basis  or  upon  some  other  efficient 

i.  That  your  petitioner  may  have  sticli  other  and  further  relief  in  the  premises 
i-  the  CTHirt  may  deem  Just  and  proper, 
.^nd.  ns  in  duly  bound,  your  petitioner  will  ever  piny,  etc. 

ClLIFOBNIA   COOPEBATIVE  CAIVNEBIES. 

By  FttANK  J.  HoQ.\s,  Attonieu- 

Trank  J.  Hocnn.  bclnft  first  duly  sworn,  deposes  aud  says  that  he  Ih  the 
>iti>mey  of  the  California  Cooperative  Clanneries,  the  petitioner  nametl  in  the 
fiiTf^oins  petition  hy  it  by  him  subscribed,  and  tliat  he  Is  duly  authorized  to 
vzn  the  said  petition  and  to  make  this  affidavit :  that  on  tnforniHtton  and  belief 
<WiTnl  from  one  of  the  principal  officers  of  the  said  petitioner  and  from  otiier 
'•'r«iiiK  and  other  sources  affiant  says  that  the  mutters  and  things  set  forth  In 
*t '-  ?<ai<l  petition  are  true,  as  he  verily  believes. 

Frank  J.  Hogan. 

SuliKTilied  and  sivom  to  before  me  thi.s  17th  day  of  April,  1922. 

i-EAT..|  Masie  MeDo.NAiA  A'ofarj;  Public,  D.  C. 
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H£ABIKO  BEFORE  DnERDEFABTHENTAL  COMHITTEE  OH  THl 
aUESnON  OF  HODIFICATIOH  of  CONSEITT  DECB3EIBTHE  CASl 
OF  THE  UiriTED  STATES  v.  SWIFT  &  CO.  ET  AL.,  WITH  BJX'EX 
ENCE  TO  UHRELATED  COUHODITIES. 

HBHBBSS  OF  INTEBDEPAIITMt:.\T&L  COUUITT^. 

Hon.  Heriuan  J.  Gallowuy,  repreeentiiig  I!>^>artnieiit  of  Justify. 
Judge  Bayanl  T.  Hnlner,  representing  DepartmeDt  of  Agriculture. 
Hon.  Frank  C.  Hall,  representing  Department  of  CommCTce. 

MOKDAI,  NOVEUBCB  'JS.  ItKil. 

The  committee  met  In  Room  704.  E>epartment  of  Commerce,  at  10  o'clock  it.  m 
Hon.  Herman  J.  Qalloway  (chairman)  presiding. 

Tile  Chaikman.  The  committee  will  come  to  onlpr.  Gentlemen,  this  lieiiriii. 
basbeen  brought  about  largely,  and  in  fact  I  think  wbolly,  by  the  circumstiiinv 
and  facte  which  are  set  forth  in  a  letter  which  has  iM^n  nent  to  nil  wbo  liuv 
communicated  wltb  the  Department  of  Justice  on  the  subject.  I  feel  thtit 
should  read  the  letter  in  order  that  the  subject  may  be  clearly  before  .vou,  jm. 
the  letter  will  be  nmde  a  part  of  the  Rtenogrnpblc  transcript : 

DEPABTMEITT  of  JfHTIOE, 

Waghinffton,  D.  C,  ikiohcr  li.  liiii. 

Peak  Sir:  I  iini  directed  by  the  Attorney  General  to  acknuwletlge  for  hlui  ili 
receipt  of  your  communication  of  recent  date,  expressing  your  views  conoertilni 
any  modltlcatlon  of  the  consent  decree  In  the  case  of  United  States  v.  Swift  i 
Co.  and  others,  being  the  so-called  "  packers  case." 

Of  course,  any  uodltication  of  this  decree  woulil  hnve  to  be  made  by  llie  <-<>iir 
which  entered  the  same,  and  could  not  be  nmde  by  the  Attornej'  General  or  tit' 
Department  of  Justice. 

A  request  has  l>ecn  made  to  the  Attorney  General  by  Interests  other  than  tli< 
packers,  the  more  important  of  such  Interests  being  growers  and  canners  o 
fruits  and  vegetables,  that  he  favor  and  urge  a  modification  of  this  decree  sii  a: 
to  permit  the  packers  to  handle  unrelated  lines,  especially  wholesale  icroivr; 
lines.  The  Attorney  General  Is  considering  this  request,  an<l  In  older  to  eniilik 
tilm  to  come  to  a  proper  conclusion  upon  the  same  be  has  arrauge<l  for  a  <-«iii 
mlttoe,  consisting  of  Hon,  B.  T.  Halner,  selected  by  the  Secretjiry  of  Agrlcullnre 
F.  G.  Hall,  selected  by  the  Secretary  of  Commerce;  and  the  writer,  selev-ted  b; 
the  Attorney  General,  to  hear  the  contentions  of  those  in  favor  of  and  tlww 
opposing  such  a  modification.  After  the  hearing  this  ronnniltee  will  render  i 
report,  accompiinied  by  the  record  of  such  hearing,  to  the  Attorney  Genenil,  wb 
wtU  then  decide  what  his  position  will  be  uiion  this  request. 

The  committee  will  receive  written  stHlentento  from  anyone  Mnclndtiiu  tinut 
associations,  corporations,  etc.)  who  may  wish  to  present  the  same.  seithiK  on 
their  views  as  to  such  a  niudlflcatinn,  together  with  the  reasons  the«*ror.    The* 

statements  should  be  mailed  to  the  Attorney  General.  Washington.  I).  (' i  o 

before  November  18.  1921. 

Beginning  November  28,  1921.  and  continuing  so  lontt  thereafter  as  the  I'om 
mittee  may  think  necessary,  the  committee  will  hear,  at  the  office  of  the  l>eimrt 
ment  of  Justice  at  Washington,  D.  C,  anyone  who  wishes  to  present  orally  ibel 
views  upon  this  matter.  Those  desiring  to  appear  personally  and  present  omU 
their  views  should  advise  the  Attorney  General  of  such  desire  before  Nuvfiube 
18, 1921,  as  an  effort  will  be  made  by  the  committee  to  notify  them  of  a  delinU 
time  when  they  may  be  heard. 

All  matters  presented,  whether  orally  or  In  writing,  will  be  given  rlie  iims 
careful  consider&don. 
Very  truly  yonr», 

Hbkhan  J.  Gauxiway, 
Bpmtai  AttMant  to  the  Attomt^  Gen'ral. 
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The  arraangemeDt  that  tbose  defHrlng  to  aN)ear  orally  should  make  such  re- 
qoeat  before  November  18,  1921,  was  purely  (or  the  purpose  ot  trying  to  accom- 
modate the  convenience  of  persons  fto  desiring  to  appear.  If  there  are  any 
persons  present  now  who  have  not  given  such  notloe  and  who  desire  to  appear 
and  be  beard  orally,  I  mean  any  persons  who  have  not  communicated  with  the 
Attorney  General  and  for  whom  no  time  has  as  yet  been  fixed,  If  they  will 
please  rise  and  give  their  names  we  will  make  every  eiTort  to  fix  a  time  as  soon 
as  possible  at  which  they  may  l>e  heard.  Or  if  there  are  any  repreftentatlvea  of' 
»ny  onranlzations  who  wl^h  to  be  heard  they  will  do  the  same  thing. 

Mr.  RicHABDSON.  Mr.  Chairman  and  gentlemen  of  the  committee.  It  has  l>een 
ioggested  that  the  story  would  be  presented  in  the  proper  order  if  your  i-ecord 
would  b^D  with  the  petition  upon  which  you  are  acting  and  tliat  petition  be 
followed  by  the  consent  decree. 

The  Chaibua;^.  Mr.  Richardson,  I  will  in  a  few  niomentn  snbmit  for  the  record 
1  copy  of  the  printed  decree,  and  will  ask  that  the  offlc'al  reporter  not  copy 
Mine,  of  coume.  as  we  have  an  abundance  of  theni  printed  and  they  are  avall- 
nWe  tor  digtrihntlon  to  anyone  who  may  make  request. 

I  submit  DOW  the  printed  pamphlet  containing  the  petition.  Answers,  stlpula-  - 
lions,  and  decree  in  this  caae. 

Mr.  S.  FoHD,  of  the  National  Wholesale  Grocers'  AsHocatloii.  Will  that  he 
made  a  part  of  the  stenographic  record  of  the  proceedings? 

The  Chaikmaw.  It  will  not  he  copied  Into  the  record,  HS  we  have  an  abundance 
of  them  which  may  be  obtained  by  any  n'bo  will  Inquire. 

Mr.  Foan.  I  thought  it  would  perhaps  be  better  if  it  were  contained  in  the 
Wenographic  record. 

Mr.  Bbeed.  of  Breed,  Abbott  4  Morgan,  representing  National  Wholesale  . 
Grocers'  Association.  May  I  aslc  that  the  decree  be  copied  into  the  stenographic 
record  so  that  anyone  wtio  wishes  the  Information  may  have  It  available  in  the 

The  Chaihman.  The  ofDcial  reporter  may  copy  the  decree  Into  the  record 
which  he  furnishes  to  those  who  may  so  desire.  Howecer,  the  interdepartmental 
fommittee  does  not  care  to  have  it  copied  into  the  record  to  be  furnished  the 
(Jovernment.  as  we  have  an  abundance  of  the  pamphlet. 

Mr.  Bbeed.  If  that  is  your  ruling  with  reference  to  the  decree,  I  would  like 
to  m^^est  that  the  petition  ought  to  precede  it  in  the  stenographic  record. 

The  Chaibman.  Anyone  wishing  a  copy  of  the  petition  may  secure  same  llke- 
Tise  from  the  official  reporter. 

Hon.  HoKK  Smith,  representing  the  Southern  Wholesale  Grocers'  Association. 
It  occurs  to  me  that  it  would  be  very  helpful  to  those  wlio  feel  that  the  decree 
rfiould  not  be  modified  to  have  read  Into  the  record  the  petition  which  caused 
the  first  movement  in  this  matter. 

The  Chaikman.  Senator  Smith,  if  you  will  pardon  me,  I  was  going  to  make  a 
little  statement  which  I  think  will  cover  that  point. 

Mr.  Smith.  Let  me  add  one  word  more  and  I  will  not  take  up  your  time 
fnrther.  While  we  have  quite  a  large  number  of  witnesses  who  are  ready  to 
nbow  cause  why  the  consent  decree  !ihould  not  be  modified,  yet  if  It  were  prac- 
licahle  to  first  let  those  who  desire  modification  -to  present  their  reasons  it 
Tould  piobably  eliminate  a  great  deal  that  might  otherwise  be  presented  in 
npporitlon  to  modification.  If  we  heard  the  case  of  those  who  seek  modification, 
we  would  then  have  an  opportunity  to  avoid  perhaps  presenting  much  that  we 
WDiil.l  Otherwise  present  against  modification.  As  proponents  usually  carry 
Ihe  burden  to  make  out  their  case  we  would  be  very  glad,  if  It  is  praetleable, 
to  let  them  finish  their  case,  at  least  that  is  the  thought  of  those  with  whom 
I  hiive  Ije^-n  associated  are  concerned,  before  we  undertake  to  present  a  reply. 
I  just  wanted  to  make  that  suggestion  to  the  committee. 

The  Ch.iibmas.  I  wish  to  state  that  It  is  not  practicable  at  this  time  for  all 
those  favoring  modification  to  appear  prior  to  those  who  are  opposal  to  modlQ- 
cttlon.  We  have  endeavoreil  in  fixing  time  to  meet  the  convenience  of  those 
rei]iiesting  permission  to  api)ear.  However,  we  have  arranged  for  Mr.  Vernon 
(inipbell  to  appear  here  first,  and  he  will  no  doubt  set  out  in  full  the  conten- 
tions of  those  favoring  modification.  We  have  also  arranged  immediately 
follo«1np  Mr.  Campbell  to  hear  Mr.  Preston  McKinney  and  Mr.  Elmer  Chase, 
rppresentlng  the  Canners'  I,eague  of  California,  who  have  expressed  a  desire 
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to  nppeur  on  tlilB  day  In  order  tliat'  they  may  (,■«'  away  &a  aiMiu  na  pusBiW*^. 
So  you  see  oar  (Itue  is  ai'rangeit. 

Mr.  SMitu.  Cuuld  nut  you  ludli'ate  to  uh  who  In  favor  of  luodlUtatiou  liuve 
RHkeU  to  be  lieurd  at  a  later  time? 

The  Chaisuak.  That  vtuuld  not  be  iwSBible  at  this  time.  Senator. 

I  will  gt«t<',  (^utleiuen,  that  llie  requent  for  a  modi  flea  tiuit  of  this  decree  orici- 
natwl  about  May,  1920.  No  ime  tlainilng  or  pri>tendiDg  to  represent  any  of  the 
defendant  jiacklng  companies  made  any  such  request  for  modlfic-atiou.  The 
i-equest  was  first  made  by  Mr.  Vernon  Campbell,  of  the  California  Cooperativi* 
Canneries.  Howei'er.  since  that  tliue  many  producers  and  jfruwers  from  all 
over  the  Ignited  States  bare  imule  similar  requests,  and  we  huve  in  our  liies 
at  this  time  letters  from  tlieiu  Indicating  their  desire  In  that  respect. 

The  extreme  lliuits  of  the  request  for  inodlQcatlon  are  the  euttre  eliiniuutloii 
of  all  prohibitions  and  iujunctlons  and  orders  with  resi>ect  to  the  conimodiiies 
unrelated  to  the  meat-pat-kiiig  business,  which  are  mentioned  In  paragraphs  4 
and  5  of  the  decree. 

This  would  leave  the  pi'ovislous  with  reference  to  the  luicking  Industi'y, 
stockyards,  stockyard  termiiml  railways,  stockj'ard  market  iiewsiMipers,  etc.. 
intact  and  undisturbed. 

The  question  which  we  are  considering  at  tliis  time  is  such  modification  witli 
reference  to  unrelated  commodities  to  permit  the  packers  to  hiiadle  saint', 
light  or  wrong.  Is  It  for  or  Is  It  against  the  public  Interest?  And  we  eiirnestl.\' 
desire  all  persons  who  have  any  facts  or  Information  concerning  this  mutter 
nud  that  will  be  helpful  In  coming  to  a  proper  conclusion  to  present  the  same 
before  the  committee, 

Aa  stated  In  the  letter,  when  this  hearing  Is  completeil  we  will  render  a 
report  to  the  Attorney  General,  neconipanied  by  the  record  iu  the  case,  and  then 
he  will  endeavor  fo  anive  at  a  conclusion  as  to  whether  he  should  usk  fur 
any  modification,  or  In  event  that  any  such  modlHcatlon  is  iisked  for  by  iiu>oim 
else,  whether  he  should  favor  or  oppose  U. 

>'o  one  during  this  proceeding  but  the  committee  will  be  permllted  to  in- 
terrogate any  witness  apijeurlng  here.  If  auj'oue  else  desires  to  suggest  any 
questions  to  be  asked,  such  suggestion  may  be  made  to  the  comuiitcee.  and  if 
the  committee  feels  tliat  the  information  sought  by  the  QueHtlon  or  iiuesiioiis 
will  be  helpful  in  arriving  at  a  proper  conclusion,  we  will  ask  such  question 
or  questions  of  the  witness. 

No  legal  argumeniis  will  be  heard  during  the  hearing  of  witnesses.  However, 
If  interests  or  persons  repi-eseuted  by  counsel  here  desire  to  argue  questloiin 
of  law  or  a  summary  of  the  facts  as  they  are  presented  here,  and  they  will 
ao  Indicate  their  desire,  a  time  will  be  fixed,  after  the  clotte  of  tliis  hearing. 
for  such  argument,  and  such  time  will  be  limited.  In  addition,  It  is  requested 
that  those  who  may  see  lit  to  make  an  argument,  will  present  to  the  committet' 
for  the  record  a  brief  stating  their  views  and  contentions  with  respect  to  tlii? 

In  response  to  the  request  made  by  Mr.  Breed,  there  may  be  copied  into 
the  record  at  this  point  tlie  petition  and  consent  decree. 

(The  petition  and  consent  decree  in  the  case  of  United  States  v.  Swift  &  Co., 
et  al,,  is  here  copied  in  full  in  the  record,  as  follows : ) 


In  the  Supreme  Court  of  the  District  of  Columbia.     United  States  of  Amen  u 
-    petitioner,  c.  Swift  &  Co.,  Armour  &  Co.,  Morris  &  Co    Wilaon  &  Co    (Inc  ) 

and  the  Cudahy  Packing  Co.,  et  al.,  defendants.    In  eqnltj    No  37b_'3 
To  the  honorable  fudffe»  of  the  Supreme  Court  of  the  Dmtiict  of  Comiiibiii 

gitUng  tn  equUv-' 

The  United  States  of  America,  by  John  E,  Laske^  its  attoine\  foi  ■siilil 
district,  and  by  Isldor  J,  Eresel,  John  H.  Atwood.  and  Joseph  Sapinikt  *\i^l  il 
assistants  to  the  Attorney  General,  they  being  severally  authorized  to  act  In 
said  capacities  by  proper  lawful  authority,  acting  under  the  direction  of  the 
Attorney  General  of  the  United  States,  brings  this  proceeding  In  equity  against 
Swift  &  Co,,  a  corporation  organized  under  the  laws  of  the  State  of  Illlnoi-i 
Armour  &  Co.,  a  corporation  organized  under  the  laws  of  the  State  of  III  nols 
Morris  &  Co.,  a  corporation  organized  under  the  laws  of  tlie  State  of  Klame 
Wilson  &  Co,  (Inc.),  a  corporation  organized  under  the  laHS  of  the  Shite  i  t 
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Npw  York ;  tlie  Cudaliy  Packing  Co,,  a  corporation  organized  under  the  laws 
of  the  State  of  Maine  (theBe  corporations  are  hereinafter  rpferre<l  to  as  the 
parent   companies),   and  the  follow  lug-named    corporations   and    IntHviduala. 


Corporattxmx. — Armour  &  Co.,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Neiv  Jersey;  Armour  &  Co.,  a  corporation  orKiinlaed  and 
esjslting  under  the  laws  of  the  State  of  Kentncky ;  Armour  &  Co.,  a  corporation 
onranlzed  and  existing  under  the  laws  of  the  State  of  Tesas;  Armour  &  Co. 
(Ltd.l,  a  corporation  organized  nnd  existing  under  the  laws  of  the  State  of 
Ix>u!slana :  The  Anglo  Amerlcnn  Proi-lslon  Co.,  a  corporation  organized  nnd  ex- 
i-sting  nnder  the  laws  of  the  State  of  Illinois ;  The  Colorado  Pflcfeing  and  Pro- 
rislon  Co.,  a  corporation  organized  and  existing  -under  the  laws  of  the  State 
of  Colorado;  Fowler  Packing  Co..  a  eorporation  organized  and  existing  under* 
the  laws  of  the  State  of  Maine;  Hnmmond  Packing  Co.,  a  corporation  organised 
,ind  existing  under  the  Isws  of  the  State  of  Illinois ;  The  New  York  Butchers 
Dressed  Meat  Co.,  a  corporation  organized  snd  existing  under  the  laws  of  the 
^late  of  New  York;  Atlantic  Hotel  Supply  Co.  (Inc.),  o  corporation  organized 
and  existing  under  the  Ifiws  of  the-  State  of  New  York. 

SWIFT  DEFENDANTS. 

Vwporationa. — Swift  &  Co.,  a  corporation  organized  and  existing  under  the 
laws  Of  the  State  of  "West  Virginia  ;  Swift  &  Co.  ( Inc. ) ,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Kentucky;  Swift  &  Co.  (Ltd.),  a 
corporation  organized  nnd  existing  under  the  laws  of  the  State  of  Louisiana; 
Sirift  &  Co.,  a  corporation  organized  and  existing  under  the  laws  of  the  State 
at  Maine;  Swift  Beef  Cxt.,  a  corporation  organized  and  existing  under  the  laws 
if  the  State  of  Maine;  United  Dressed  Beef  Co.,  of  New  York,  a  corporatloh  or- 
jmnlzed  and  existing  under  the  laws  of  the  State  of  New  York;  J.  J.  Harring- 
ton k  Co,  (Inc.),  a  corporation  orgnnlzed  and  existing  under  the  laws  of  the 
state  of  New  York ;  Blnibler  Co.,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  New  Jersey ;  The  G.  H,  Hammond  Co.,  a  corporatldn 
"iTjanlzed  nnd  existing  under  the  laws  of  the  State  of  Michigan;  Omaha  Pack- 
Ins  Co..  a  coiTxiratlon  organized  and  existing  under  the  laws  of  the  State  of 
Kentucky ;  PInnklnton  Packing  Co.,  a  corporation  orgfinlzed  and  existing  under 
ihe  laws  of  the  State  of  Wisconsin ;  Sturtevant  &  Haley  Beef  &  Supply  Co.,  a 
corporation  orgnnizcti  and  existing  under  the  laws  of  the  State  of  Masaa- 
rhusetts ;  E.  K.  Pond  Packing  Co.,  a  coi-poratlon  organized  and  existing  under 
the  laws  of  the  Stiile  of  Illinois;  Van  Wagenen  &  Shlckhaua  Co.,  a  corporation 
flrminlzed  and  existing  under  the  laws  of  the  State  of  New  Jersey;  Western 
Packing  Co..  a  corporation  organized  and  existing  under  the  laws  of  the  State 
of  Colorado;  Hammond  Beef  Co.,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Michigan ;  Omaha  Meat  Co.,  a  corporation  organized 
nnd  existing  under  the  laws  of  the  State  of  Cnlifomlfl  ;  A.  Canfleld  Commission 
To.,  a  corporation  organized  and  existing  nnder  the  Inws  of  the  State  of  New 

H.  C.  Derby  Co.,  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Sew  York;  Metropolitan  Hotel  Supply  Co..  a  corporat'on  organized  and 
>-iist'ng  tmder  tlie  laws  of  the  State  of  Maine;  Vermont  Supply  Co.,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  Massachusetts :  The 
Hotchkisa  Beet  C!o.,  a  corporation  oi'ganized  and  existing  under  t!ie  laws  of  the 
State  of  New  York ;  P.  &  C.  Crittenden  Co.,  a  corporation  organzed  and  exlst'ng 
uniler  the  taws  of  the  State  of  New  York;  George  Nye  Co.,  a  corporation  or- 
ganized itnd  existing  under  the  laws  of  the  State  of  Massachusetts;  H.  L. 
Handy  Co.,  a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
Massachusetts;  Swift  Goates  Co.,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Massachusetts ;  New  England  Dressed  Meat  &  Wool  Co-. 
;i  corjioraton  organized  and  ex'sting  under  the  laws  of  the  State  of  Maine; 
North  Packing  &  Provision  Co..  a  corporation  organized  and  existing  under  the 
inwB  of  the  State  of  Ma'ne ;  The  Sperry  &  Barnes  Co.,  a  corjKiratlon  organized 
and  existing  under  the  laws  of  the  State  of  Connecticut ;  John  P.  Squire  &  Co.,  a 
'Hirporatlon  organized  and  existing  nnder  the  laws  of  the  State  of  Maine ;  John 
r.  t^uire  &  Co.  (Inc.),  a  corporatiou  organised  and  exlst'ng  under  the  laws 
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of  Hie  StHte  of  MuHHaotiiiHettH ;  John  1'.  Squire  &  C^i.  (Inc.),  a  (i)r|iorat'oii 
ot'fcau'zed  iiixl  PxlHtiiig  under  the  \u\vii  of  the  State  iif  itbode  Islanil ;  HpringfleM 
I'rovlgioii  <;o..  a  i-orporiitioii  orften  zed  hiuI  exlst'iig  imiler  the  laws  of  the  State 
of  New  Haiiiiishlre;  White.  I'evey  &  I>exter  <""..  n  Pori'"f«tUui  iirfEunize^l  imd 
px'Bting  under  the  liiwfi  of  the  State  of  Maine. 

UORBI8   DEFENDANTS. 

Corporalioiui. — Morrlx  Puck'ng  Co..  a  i-urpurBtlon  orgBiiiz^d  and  existing 
under  tlie  InwH  of  the  State  of  Slalne ;  Morrla  &  Oi>„  a  corporation  organized 
aiid  eKisting  under  the  laws  of  tlie  State  of  New  Jerxey ;  Morris  &  Co..  a  cor- 
porat'oii  organized  and  exNtlnt:  under  the  luwfl  iif  the  State  of  Lou'N'-itna: 
MorriH  &  Co.,  of  Pennsylvania,  a  corporation  organized  and  esistlntc  under  the 
laws  of  the  State  of  Pennmylvania :  Joseph  Stem  &  Snnit  (Inc.),  a  coriionition 
organized  and  esist'ng  under  the  laws  of  the  State  of  New  Vurk ;  Brooklyn  Beef 
&  Provision  Co.,  a  eorporat'on  organized  and  es'atlng  under  tlie  laws  of  the 
State  of  New  York ;  Condlt  Beef  &  Provision  Co..  a  corporation  organized  aud 
existing  under  the  laws  of  the  State  of  New  Jersey ;  Corw:n.  Wilde  Co.,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  State  of  Massachusetts : 
Eionnelly  &  Co,  (Inc.),  a  corporat'on  organized  and  existlDg  under  the  laws 
of  the  State  of  Massachusetts;  National  Hotel  Supply  Co..  a  corporation  or- 
ganized and  esist'ng  under  the  laws  of  the  State  of  Illinois;  Chamberla'n  & 
Co,  (Inc.),  a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
Massachusetts;  J.  M.  Wilson  Co..  a  corporat'on  organized  and  ex'sting  under 
the  laws  of  the  State  of  Massachusetts;  MIddletown  Beef  &  Provision  Co..  n 
corporat'on  organized  and  existing  under  the  laws  of  the  State  of  Mai^xa- 
chusetts;  Glenn  &  Anderson  Co.,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Illino'S. 


Cai'ponit'Kms. — -Wilson  &  Co.,  a  corporation  organized  and  existing  under  thi> 
laws  of  the  State  of  New  Jersey  ;  Wilson  &  Cki.  (Inc.).  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Nevada;  Wilson  &  cio.  (Inc.)  of 
Ix>ulsiana,  a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
I»uisiana ;  Wilson  &  Co.  (Inc.)  of  Oklahoma,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  Slate  of  Oklahoma ;  South  Dakota  Provision  Co..  a 
corporation'  organized  and  existing  under  the  laws  of  the  State  of  South  Dakota  ; 
(Jotham  Hotel  Supply  Co.  (Inc.),  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  New  York ;  Standard  Beef  Co..  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York;  Stiefel-O'Mara  Co.  (Inc.),  a 
corporation  organized  and  existing  under  the  laws  of  the  State  of  New  York ; 
Drexel  Packing  Co.,  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Illinois ;  Albert  I«a  Packing  Go.  ( Inc. ) ,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  Virginia;  Mississippi  Packing  Co.  (Inc.), 
a  corporation  organized  and  existing  under  the  laws  of  the  State  of  Virginia  ; 
Morton-Gregson  Co..  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Delaware ;  Paul  O.  Reymann  Co.,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  West  Virginia ;  Standard  Provision  Co.,  a  corpo- 
ration organized  and  existing  under  the  laws  of  the  State  of  New  Jersey ;  Cen- 
tral Products  Corporation,  a  corporation  organized  and  existing  under' the  laws 
of  the  State  of  Virginia. 

CUDAHT   DEPENDANTS. 

CorporatUmt. — Cudahy  Packing  Co.  of  Nebraska,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Nebraska ;  Cudahy  Packing  Co.  of 
Alabama,  a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
Alabama;  Cudahy  Packing  Co.  of  Louisiana  (Ltd.),  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Louisiana ;  Nagle  Packing  Co..  a  corpo- 
ration organized  and  existing  under  the  laws  of  the  State  of  New  Jersey. 


Corporations. — Western  Meat  Co.,  a  corporation  oi^anlzed  and  existing  under 
the  laws  of  the  State  of  California  ;  Oakland  Meat  &  Packing  Co.,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  California  ;  Nevada  Pack- 
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lag  Co.,  a  corporatloD  organiied  and  exlsttog  nnder  tbe  lawa  of  the  State  of 
Nerada. 

These  corporations  are  bereinafter  referred  to  as  the  subsidiaries '  defend- 
ants. 


[wlividital».—3.  Ogden  Armour,  Charles  W.  Armour.  A.  Watson  Armonr, 
Laurence  H.  Armour,  Arthur  Meeker,  Robert  J.  Dnnbam,  F.  Bdisoii  White, 
George  M.  Willetts,  Frederick  W.  GroU,  Geoi^e  B.  Robbing. 


Iadivi4uala.— Louis  F.  Swift,  Edward  P.  Swift,  Ciiarlee  H.  Swift,  Gnstavns 
F.  Swift,  Jr.,  Harold  H.  Swift,  Alden  B.  Swift,  George  H.  Swtft,  Laurence  A. 
Carton,  Frank  S.  Hayward,  Charles  A.  Peacock,  Wilfred  W,  Sherman,  Welling- 
ton Leavitt,  John  M.  Chaplin,  William  B.  Trafuor. 


WILSON 

[ndivtduat». — Thomas  B.  Wilson,  Arthur  Lowensteln,  Jacob  Mocyg,  Vonce  De 
Leon  Skjpworth,  Arthur  L.  Smith,  James  A.  Hamilton,  George  D.  Hopkins, 
.Vdolph  E.  Peterson,  George  H.  Cowan,  William  C.  Buethe,  Carl  F.  Burrell, 
James  C.  Good. 

CL'DAHV   DEFENDANTS. 

In4ividuatt. — Edward  A.  Cudahy,  sr'.,  -Edward  A.  Cudahy,  Jr.,  Gay  C.  Shep- 
liard.  John  E.  Wagner,  Andrew  A.  Anderson,  Emil  A.  Strauss,  Ftank  E.  Wil- 
helm,  George  Marples. 

OTHER   DSFENDANTS. 

These  defendants  are  hereinafter  referred 

court's  jubisdiction. 

Tbe  parent  companies,  either  directly  or  through  subsidiaries,  are  engaged 
in  Interstate  and  foreign  commerce  In  (o)  the  purchase  and  slaughter  of  live 
stock,  (b)  the  preparation  and  manufacture  of  dressed  meals  and  edible  by- 
products  of  the  slaughter,  (c)  the  curing,  canning,  or  otherwise  preparing  for 
the  market  of  the  edible  products  and  by-products  of  the  slaughtered  animal. 
Id)  the  production  and  sale  of  nonedible  by-products  and  of  articles  in  the 
mannfaeture  of  which  these  nonedible  products  are  largely  used,  («)  the 
manufacture,  canning,  or  otherwise  preparing  for  the  market,  sale,  and  dis- 
tribution of  food  supplies  other  than  meats  (these  are  hereafter  referred  to  as 
substitutes  for  meat  foods),  if)  tbe  manufacture  and  sale  of  various  other 
articles  commonly  purchased  and  used  either  by  the  producer  of  live  stock, 
the  companies  transporting  tbe  live  stock  or  dressed  meats,  or  the  competitors 
of  tbe  parent  companies  (these  are  hereinafter  referred  to  as  unrelated  com- 
modities) . 

By  the  unlawful  means  and  methods  hereinafter  set  out  and  complained  of, 
the  parent  companies  and  tbe  subsidiaries,  defendants,  acting  by  and  through 
their  principal  officers,  who  hove  been  made  defendants  herein,  have  attempted 
to  dominate,  controL  and  monopolize  a  very  great  production  of  the  food  supply 
of  the  Nation  and  have  thereby  built  up  an  unlawful  monopoly  and  control 
over  divers  and  sundry  products  and  commodities  herein  referred  to,  and  which 
are  necessary  to  the  life,  health,  and  welfare  of  the  people  of  the  United 
States.  And  by  the  same  or  similar  methods  the  said  parent  companies  and 
the  subsidiaries  defendants  are  attempting  to  increase  and  estend  said  monop- 
oly, and  are  enabled  thereby  and  do  arttficlallj'  control  the  supply  and  the  price 
of  the  food  supplies  of  the  Nation. 
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The  Govern  men  t  in  iDstttiitiug  tlijs  proceediui;  invokea  tlie  general  equity 
powers  of  this  court  In  a<li1itlon  to  the  nutliorltj"  conferred  upon  It  and  con- 
tala«tl  in  tlie  act  of  Ooneresa  dated  July  2,  1890,  and  entitled  "An  act  to  pro- 
tect trade  and  commerce  uiialnst  nnlawfnl  reeti'alnts  and  monopolies,  said 
act  being  commonly  known  as  the  Sherman  antitrust  law,  and  further  con- 
ferred and  contained  in  acts  amendatory  thereof  and  supplemental  or  addi- 
tional thereto,  and  particularly  the  act  known  as  the  Giaytoo  Antitrust  Act, 
dated  October  15.  1&I4,  being  entitled  "An  act  to  supplement  existing  laws 
against  unlawful  restraints  and  monopolies,  and  for  other  purposes,"  which 
said  acts  by  special  provisions  give  to  this  court  jurisdiction  In  all  such  matters 
as  are  set  out  in  the  following  petition. 

OBJECT   TO   BE   ATTAIHED. 

This  petition  Is  died,  and  these  proceedings  are  instituted  to  put  an  end 
to  any  and  all  monopolies  which  the  defendants  may  have  created  or  obtained 
In  the  interstate  trade  or  commerce  of  live  stock,  meat  products,  aud  sabstltute 
foods,  and  to  prevent  the  continuance  of  unlawful  munopoliea  by  the  defend- 
ants in  the  aforesaid  trade  or  commerce  in  the  products  and  commodities  bo 
described,  and  to  deprive  said  defendants  of  certain  iDstru  mental  I  ties,  facilities, 
and  advantaji^es  by  which  they  have  been  enabled  heretofore  to  more  effectively 
perfect  their  attempts  to  monopolize;  to  compel  the  defendants  to  desist  from 
dealing  in  certain  of  the  substitute  foods,  and  certain  of  the  unrelated  com- 
modities ;  to  limit  Id  the  manner  hei'^nafter  set  forth  the  interests  which  the 
individual  defendants  may  have  in  corporations  handling  certain  substitute 
foods  and  nurelated  commodities ;  and  to  dissolve  any  and  all  contracts,  cooi- 
l>Inations,  and  conspiracies  in  restraint  of  trade  or  commerce  between  the  sev- 
eral States,  which  contracts,  combinations,  or  conspiracies  are  more  fully 
hereinafter  described,  and  to  prevent  said  defendants  from  maintaining  said 
contracts,  combinations,  or  conspiracies  with  each  other,  or  from  entering  into 
further  contracts,  combinations,  or  conspiracies  with  each  other  or  with  other 
person!. 

The  principal  business  of  each  of  the  parent  companies,  conducted  by  eacli 
company  directly  or  through  Its  subsidiaries,  is  the  slaughter  of  live  stock, 
consisting  of  cattle,  hogs,  sheep,  and  calves,  the  dressing  of  the  carcasses,  and 
the  distribution  of  the  dressed  meat  in  interstate  commerce  through  various 
means  by  which  the  dressed  meat  reaches  the  retail  butchers  and  Is  by  the 
retail  butchers  sold  to  the  consumers. 

Each  of  these  concerns  Is  the  successor  or  natural  outgrowth  of  concerns  of 
many  years'  standing.  In  their  inception  these  concerns  devoted  themselves 
exclusively  to  tJie  (daughter  of  live  stock,  the  dressing  of  the  carcass,  and  the 
sale  of  the  dressed  meat  to  retail  hntchers  or  consumers.  The  invention  of 
what  are  known,  as  i-oute  cars  and  refrtgerfttor  cars,  by  means  of  which  the 
dressed  meats  might  he  hauled  long  distances  and  preserved  for  a  considerable 
length  of  time,  free  from  decay,  enabled  the  parent  companies  to  widely  est^id 
their  miirket  so  as  to  make  it  nation  wide,  and  further  enabled  them  to 
slaughter  tlie  live  stock  near  the  source  of  supply. 

As  the  demand  for  live  sto<-k  grew  in  volume  the  Institution  known  as  the 
stockyard  was  evolved, 

THE  STOCKYARDS. 

The  stockyard  was  and  is  in  theory  a  public  market  place  to  which  all  who 
wish  to  either  buy  or  sell  may  have  free  access  and  right  to  trade.  The  stock- 
yards afford  to  the  cattle  raiser  the  opportunity  to  disi>ose  of  his  live  stock 
for  an  immediate  cash  price.  Contiguous  to  such  stockyards  commission  men, 
dealing  exclusively  in  the  sale  of  live  stock,  locate  themselves.  These  com- 
mission men  attend  to  the  care  of  the  live  stock  upon  its  arrival,  effect  the  sale 
ol  the  stock  so  consigned,  attend  to  its  weigliing,  collect  the  proceeds  of  the 
sale,  and  nmiit  to  the  consignor  after  deducting  customary  commission. 

Stockyards  render  certain  services  to  the  shipper,  for  which  tbey  mak« 
charges,  to  wit,  yardage  (furnishing  the  facilities  and  performing  the  services 
of  placing  aud  keeping  the  animals  in  pens  and  watering  them),  feeding,  and 
selling  food. 'weighing,  dipping,  bedding  cars,  aud  often  loading  and  reloading. 
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The  yanlage  charges  are  ordinarily  based  upon  an  arbitrary  price  per  liead 
for  each  liind  ot  Steele,  but  in  some  Instances  ttiey  are  based  upnn  the  tiundred- 
wMglit.  The  charge  for  feed  Is  tb:ed  by  the  stockyards  and  includes  the  services 
rendered  In  feeding.  The  amount  of  the  charges  made  or  to  be  nia<le  for  tbe 
nIhN  Items  of  servl<«B  or  niaterlalB  furnished  is  also  flsed  by  tlie  stockyards 
or  those  TOho  are  In  control  of  the  yards. 

lu  connection  with  each  stockyard  there  is  need  for  certain  facilities  and 
ranvenlences  for  the  beneflt  of  either  the  shipper  or  the  buyer  of  the  live  stock. 
The  stockyards  by  reason  of  Its  donilnating  position  control  these  convenleueea 
nnd  faollltJes.  • 

Packitw-houne  s*/e«.— In  furtherance  of  the  tendency  to  centralize  the  market 
il  became  of  advantage  to  establish  the  slaughterhouses  and  packing  plants 
either  In  or  imriiediately  adjacent  to  the  stockyards.  The  stock.vard  companies 
Kenerally  own  or  control  ail  the  available  land  within  the  yards,  and  at  most 
iif  the  Important  yards  the  land  surrounding  the  yards  Is  owned  by  companies 
iviiLtrolled  by  the  stockyard  company  or  its  principal  stockholders.  New  pnck- 
ing  companies,  as  a  rule,  can  secure  desirable  packing  sites  only  from  the  stock- 
.vard companies  or  from  these  land-developmeut  companies.  The  owners  of 
stockyard  companies  are  therefore  In  a  position  to  determine  what  packing 
rampaiiies  end  how  many  plants  shall  be  established  at  the  yards. 

SITES   FOR    STOCKYABD   BANKS   AND   CATTLE   LOAN    CDMPAKIRS. 

The  cattle  raiser'is  in  many  Instances  dependent  upon  banks  or  loan  com- 
panies to  finance  him  In  the  rearing  of  his  live  stock,  and  until  such  times  as 
tiie  stock  shall  have  been  sold.  From  the  nature  of  the  business  it  is  a  great 
advantage  to  these  banks  to  locate  in  or  near  stockyards.  It  therefore  lies 
within  the  power  of  the  owner  of  the  stm'kyard  companies  to  designate  how 
many  and  which  banks  or  loan  companies  may  establish  themselves  at  the  yards. 

BENnEBING  PLANTS. 

While  in  transit  or  after  reaching  the  yards  live  stock  often  die  either  from 
illsease  or  accident.  The  stockyard  companies,  by  virtue  of  their  agreement 
with  the  commission  men,  are  permitted  to  determine  who  shall  buy  the  dead 
aniiuels  and  the  price  which  shall  be  paid  therefor.  This  monopoly  (Kiwer  has 
iiwHTally  resulted  in  the  establishment  of  only  one  dead  rendering  plant  at 
Path  uf  the  Important  yards. 


The  commission  men  and  traders  at  the  stockyards  must  have  offices  in  or 
"•■ar  the  yards.  They  can  get  snch  accommodations  only  from  renting  or 
IcasinR  from  the  stockyard  companies.  For  the  purpose  of  furulriilng  such 
"ffice  space  each  yard  has  a  large  building  or  series  of  buildings  In  which  offices 
are  leased  to  the  commission  men.  The  commission  men  are  allotted  pens,  and 
Inasmuch  as  tt  is  of  great  advantage  to  commission  men  to  be  able  to  dispose 
"t  their  customers'  live  stock  at  the  earliest  possible  hour,  location  of  pens  most 
fsvoroble  to  the  prospective  buyer  is  of  great  advantage. 


'Hie  centrallznllon  of  the  market  at  one  site  and  tlie  resultant  ;rrowth  of  the 
liin'king  houses  In  or  about  the  market,  of  necessity  require  terminal,  rall- 
ivnys!  to  facilitate  the  switching  of  cars  from  the  railroads  to  the  stockj'ards, 
friiDi  the  yards  to  the  packing  plants,  and  from  the  packing  plants  to  the  rnll- 
nnuis.  Tliese  terminal  or  stockyard  rollways  are  usually  owneil  by  the  stock- 
jiiril  ciimpaiiles  or  by  those  in  control  of  the  stockyard  conipau'es.  Control 
"f  these  railways  carries  with  it  the  power  to  grant  or  withhold  sidings,  sjmrs, 
'ir  other  accommodations  which  may  be  required  by  the  pack'ng  house,  anil 
tliose  in  control  of  said  terminal  railways  are  thereby  In  a  position  to  disci'lm!- 
niite  against  other  packers  or  Independent  buyers  by  practicing  delay  In  load- 
ias  the  animals  bought  by  said  packers  or  ind^en<lent  buyers  and  in  switch- 
ine  the  loaded  cars  to  the  connecting  lines. 
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Ill  Hild'tloii  to  IiHvliiK  a  Tree  Diurkft  In  wtiii'ii  t»  iliHiNMt-  of  liiN  live  Ktuck.  Ilio 
cattif  ra'aer  requires  full,  accurate,  ami  unbliiM^t  i-eiKirtx  of  the  ilfiuund  for 
live  stock,  the  prices  prevailing,  and  the  character  and  kin<t  of  stock  required. 
tof;etl)er  with  such  other  information  bb  to  market  or  trade  conditions-  The 
cattie  raiser  of  necessity  Is  located  at  places  remote  from  the  market,  he  rarely 
accompaniefl  hia  shipment  to  the  market,  and  by  reason  of  the  cost  of  ship- 
ment nnd  of  fpeilnfi  In  trans:t  and  white  being  held  for  sale  It  In  Imperative 
that  he  dispose  of  his  stock  when  once  he  has  shipped.  For  his  euidance  the 
cattle  raiser  relies  larcely  upon  the  trade  papers  and  Journals,  Control  of 
these  papers  nnd  Journals  furnishes  a  means  whereby  the  flow  of  stock  to  tlie 
market  may  be  Increased  or  decreased  to  the  benefit  of  the  slauRhterer. 

It  is.  therefore,  evident  that  control  of  the  stockyards  awl  of  the  other 
faculties  appertaining  to  the  stockyards  carries  with  It; 

to)  A  profit  derived  from  the  meat  Industry  levied  upon  It  and  cnllect(><1 
before  the  animal  is  slaughtered,  all  of  which  proBt.  however,  evidences  Itiwlf 
in  the  ultimate  cost  which  the  consum'ng  pul^llc  must  pay  for  the  dressnl  meat. 

(6)  A  potential  means  of  favoritism  In  dealing  with  comtnlsslon  men  and  of 
Influence  over  them,  a  power  to  grant  monopol'es — carrying  with  It  conserinenr 
proflt— to  banks,  cattle-loan  institutions,  rendering  plants,  to  concerns  supplyins: 
food  for  live  stock,  and  to  others. 

(c)  A  means  to  prevent  the  establishment  of  new  packinR  plants  and  to  liiini- 
per  the  growth  of  those  In  existence. 

(d)  A  means  to  prevent  the  development  and  limit  the  number  of  new  markets 
and  to  centralize  and  restrict  business  to  the  stock.vards  so  control leil. 

<e>  Peculiar  and  exclusive  access  to  Information  concernfliK  the  receipts  nml 
sale  of  live  stock,  its  disposition,  and  the  dissemination  of  Information  to  the 
producer. 

Broncft  houaen. — The  primary  means  adopte<l  hy  the  parent  companies  'n  the 
distribution  of  their  dressed  meats  are  the  hranch  houses.  These  houses  art- 
storage  stations  located  in  the  cities  and  larper  towns.  They  are  etiuippetl  wtlh 
facilities  for  cooling  and  preserving  the  meats,  and  each  Is  under  the  charge  of 
a  branch-house  manager,  under  whose  d'rectfon  the  branch-house  sales  organi- 
zation sells  to  retail  and  wholesale  butchers,  to  purveyors,  hotels,  restanrants. 
and  other  similar  large  consumers.  The  parent  companies  maintain  1,120 
branch  houses  in  various  large  towns  and  cities  throughout  the  TTnited  States, 
as  against  which  all  other  Interstate  slaughterers,  independent  of  the  parent 
companies,  maintain  only  139. 

Rovte  rnrn. — The  roiite  cars  supplement  the  branch  houses.  They  serve  thp 
purpose  of  reaching  these  small  communities  where  the  trade  \f-  not  sufllcienti.v 
large  to  Justify  investment  In  a  hranch  house.  These  route  cars  travel  over 
what  are  known  as  car  routes.  Orders  are  taken  In  advance,  and  the  rontp 
csrs  reaching  specified  towns  on  specified  dates  serve  the  requirements  of  the 
smaller  communities.  The  starting  point  for  the  route  cars  is  usually  tln> 
packing  plant,  though  In  some  Instances  the  route  car  starts  from  a  hranch 
house.  The  parent  companies  operated  as  of  .Tune,  1918, 1.2fl7  route  cars,  which 
constituted  90  per  cent  of  the  total  number  operated  in  the  packing  Indnst.ry. 
Sold  route  cars  reach  and  serve  dealers  In  37,176  towns,  and  operate  in  S7  of 
the  States  of  the  United  Ststes. 

Autotrueii-s. — This  Is  a  further  dei'elopment  of  the  route-car  plan,  Tt  had 
Its  origin  ^  the  development  of  the  motor  truck,  and  because  of  its  freedom 
from  railway  limitations  and  schedules  It  is  enabled  to  reach  a  wider  radius 
and  smaller  towns  than  is  the  ronte  car. 

The  autotrucks  have  been  adopted  primarily  by  Armour  &  Co.  as  a  sunple- 
ment  to  the  car  routes.  These  autotrucks  reach  and  serve  a  totnl  of  20,836 
towns  throughout  the  United  States. 

Cold-itoroge  irareJiovges. — The  cold-stomge  warehouses  were  In  the  hesinuinc 
adopted  as  an  Instrumentality  for  enabling  the  parent  companies  to  extend 
the  volume  of  their  slaughter  of  ilve  stock  and  sale  of  dressed  meat.  In  the 
first  instance  thej-  were  used  for  chilling  ment  in  connection  with  the  pnckins 
business.  Then  they  were  constructed  in  connection  with  the  hranch  houses, 
so  that  they  might  he  used  for  storing  and  holding  the  finished  meats  until 
they  were  sold,    T.nter  they  were  either  hnllt  or  acquired  in  the  large  eastern 
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»«ttHianl  cities  for  long-time  storage  and  for  atoriug  for  export.  As  will  be 
more  fully  set  fortb  hereafter  In  discussing  the  control  of  substitute  Eooda, 
these  storage  war^ooses  were  later  employed  to  store  nonmeat-food  produ<rtH. 
IMar,  control  was  acquired  over  public-storage  warehouses,  where  surplus  space 
WHS  leased  or  let  to  others.  Ijiter  it  will  ln'  ixiinted  out  how  control  of  tJila 
imhlfc-storflge  warehouse  was  employed  to  aid  In  control  of  tlie  price  of  meats 
iiDrl  Kiihstit.iite  foods. 


Tile  parent  companies  and  their  controlling  heads,  appi-eclatlng  the  ad- 
vtintages  which  were  to  be  gained  by  controlling  the  stocltyards  and  the  fa- 
I'ltlties  pertaining  thereto,  the  terminal  railways,  and  market  papers  and  trade 
journals,  and  realizing  that  the  requisition  of  such  Instrumentalities  might 
tbuH  enable  them  to  obtain  a  primary  profit  not  onl;  out  of  the  sale  of  live 
stuck  purchased  and  slaughtered  by  them  but  also  on  that  purchaBed  and 
iitaughtered  by  their  competitors,  and  realizing  the  opportunities  ther^y  to 
repress  and  discourage  development  of  independent  packers  Bnd  slaughter 
hoDsea  and  to  control  the  sblpments  of  meat  to  the  various  markets,  set  about 
Ibe  acquisition  of  the  various  stockyards  and  the  appurtenances  and  privileges 
incidental  thereto.  This  in  many  instances  was  done  by  a  concert  of  action 
and  pursuant  to  a  common  understanding.  In  most  instances  the  acquisition 
nf  control  of  the  afuresaid  stockyard.^  by  any  one  or  more  of  the  parent  com- 
panies was  acquiesced  In  by  the  others  and  in  all  instances  the  ownership  or 
control  of  stockyards  by  other  packers  or  by  any  one,  In  fact,  oOier  than  tlie 
psrent  companies  or  one  of  their  memliers  or  their  controlling  heads  was  dla- 
TOiiraged  and  opposed. 

In  pursuance  of  a  common  purpose,  plan,  and  design  outside  investors  and 
Independent  packers  have  gradnally  been  forced  out  as  dominating  factors  both 
in  the  ownership  and  management  of  most  of  the  Important  stockyards  and 
bave  been  replaced  by  the  parent  companies  or  their  representatives.  This 
acquisition  has  been  accomplished  by  various  methods,  in  the  earlier  years 
by  exacting  stock  donations  under  threats  of  moving  away  their  packing 
plants,  later  by  cash  subscriptions  for  stock,  generally  below  par,  and  In  other 
instances  by  voluntary  reorganization  of  stockyard  companies,  In  order  that 
the  parent  companies  and  their  controlling  heads  miglit  gain  a  controlling  or 
dominating  pbwer  tn  the  yards,  and  thus  be  induced  to  continue  to  maintain  their 
packing  plants  thereat.  By  these  various  means  the  parent  companies  directly. 
It  Iiidir«*ly  through  their  controlling  heads,  have  been  enaliled  to  obtain  control 
iif  substai^tlally  all  of  the  large  stockyards  of  the  country.  They  now  have, 
Kitber  jointly  or  separately,  a  controlling  interest  In  22  of  the  30  market  stock- 
yards In  the  United  States. 

The  parent  companies  have  availed  themselves  of  the  control  so  acquired  by 
them  In  the  stockyards  aforesaid  to  elect  the  otflcers  and  directors  of  said 
stockyards  and  to  dominate  and  control  the  policies  thereof.  They  have  granted 
eiclusive  privileges,  such  as  the  right  to  purchase  dead  animals,  the  right  to 
taralsb  supplies  and  facilities  and  Uie  location  of  cattle  banks  and  cattle  loan 
mmpanles  to  concerns  and  corporations  tn  which  they  or  some  of  them  or 
individuals  who  are  stockholders  In  said  parent  companies  hold  the  controlling 
Slock,  and  they  have  otherwise,  acting  In  concert,  employed  the  poivers  and 
prlvll^es  more  specifically  set  forth  and  discussed  under  the  heading  "  Nature 
of  the  business  and  method  by  which  it  is  conducted."  all  of  which  has  been 
lione  with  the  intent  and  purpose  of  and  has  had  the  effect  of  discouraging  and 
.'•uppreaslng  the  establishment  of  Independent  packing  establishments  and  dwarf- 
ins  the  growth  of  such  Independent  packing  companies  as  might  then  be  in 
existence  and  to  enable  said  parent  companies,  their  subsidiaries,  or  the  indi- 
viduals who  own  and  control  the  parent  companies  and  their  subsidiaries  to 
nt)tain  vast  profits  from  the  management  of  the  stockyard  and  the  granting 
nf  the  prlvll^es  appurtenant  thereto,  which  profits  are  realized  not  only  upon 
the  live  stock  purchased  by  the  packers  but  upon  that  purchased  by  their 
TOmpetltors.  These  methods  hove  thus  enabled  them  to  enjoy  and  realize  such 
liroflta.  without  the  same  appearing  or  being  disclosed  in  the  profits  of  the 
parent  companies ;  they  have  also  furthered  the  attempt  of  said  parent  com- 
panies to  monopolize  the  meat  industry  of  the  country  and  to  artificially  control 
the  nitimato  price  which  the  consumer  pays  for  meat  and  meat  products. 
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5    REBTBAINT  O 


Tlip  pai-eiir  <'oiiipanip«<  havr  entereil  Into  (vrtiitn  Hiilnwful  contracts  nnd  com- 
blno-tlonn  to  reMriilii  trade  and  conmierce  and  to  nrtlfldally  prevent  between 
tbemseives  competition  in  the  prices  for  wlilcli  meat  and  meat  products  are  solil. 

The  most  Important  ot  said  contracts  ami  ngreements  Is  what  is  known  an 
the  percentage  purchase  arrauEemeut,  This  urranKement.  though  applied  pri- 
marily in  the  purchase  of  live  stock,  had  as  its  ultimate  object  the  elimination 
of  competltimi,  not  only  in  the  purchane  of  live  stock  but  alno  in  the  sale  of 
dressed  meats.  It  Is  a  well-establlebed  conmierclal  principle  that  a  limitation 
upon  the  source  of  supply  nnd  the  consequent  limitation  upon  volume  of  busi- 
ness are  the  easiest  means  of  removing  ail  incentive  to  reduce  prices. 

The  simplest  way  to  limit  the  volume  of  dressed  meat  is  to  limit  the  purchase 
of  live  stool!.  Recognisilne  these  principles,  the  [wrent  companies  thereupon 
agpeed  upon  and  thereafter  recoKnl^ed  between  tliemselves  certain  percentages 
or  proportions  to  which  they  deemed  that  each  company  was  entitled,  and 
they  thereafter  so  gauged  their  purchases  that  annually  their  respective  pur- 
chases approximated  actually  or  substantially  the  percentages  so  agreed  upon. 

As  n  means  of  perfecting  this  arrangement  divers  percentages,  varying  at 
different  stock.vards.  wei-e  agreed  upon,  and  undersitandlngs  were  had  that  cer- 
tain of  the  parent  ocmpanlea  sliould  buy  In  certain  yards  or  should  refrain 
from  buying  In  certain  stockyards.  In  order  to  prevent  such  plans  from  Ijeing 
disarranged  by  outsiders,  agreements  were  made  with  such  outsiders  by  whicli 
purchases  between  the  parent  companies  and  the  independents  were  effected 
upon  a  percentage  basis  similar  to  the  above. 

Menus  were  adopted,  ami,  by  virtue  of  the  iiiirent  companies'  control  over 
many  of  tlie  stockyards,  were  easily  execute*!  by  which  sales  to  outsiders  or 
to  Independents  were  controlled  by  the  parent  companies. 

Control  over  the  stockyards,  the  stockyards'  loan  institutions,  tlie  teri"!"!!! 
railways,  and  other  privileges  and  perquisites  has  discouraged  any  rippositiou 
by  either  commission  men  or  by  Independent  packers. 


Having  eliminated  competitiim  In  tlie  meat  products  the  defendiiuts  next 
took  cognizance  of  the  competition  which  might  be  expected  fi-om  what  we 
here  refer  to  as  substTtute  foods.  Their  experience  liad  taught  them  that  If 
meat  prices  advanced  out  of  proportion  to  that  of  other  substitute  foods,  the 
consuming  prihlic  manifested  a  tendency  to  turn  to  such  substitutes.  To  prevent 
this  the  defendants  set  about  controlling  the  Nation's  supplies  of  flsli,  vege- 
tables, either  fresh  or  canneil :  fruits,  cereals,  milk,  poultry,  butter,  e(«s.  cheese, 
and  other  substitute  foods  ordinarily  handled  hy  wholesale  grocers  or  produce 
dealers.  To  accomplish  this  purpose  the  defendants  availed  themselves  of  tlie 
advantages  afforded  by  the  refrigerator  cars,  route  cars,  autotrucks,  hrnncli 
houses,  and  storage  warehouses  owned  or  controlled  hy  them.  These  facilities, 
intended  primarily  for  the  sale  of  meats,  were  employed  \rith  coniiiaratlvely 
no  increase  of  overhead  in  the  distribution  of  the  substitute  foods  and  iiiire- 
Inted  commodities.  The  defendants  were  enabled  thereby  to  reach  remote 
spots.  This  advantage  was  also  employed  temporarily  to  fix  prir'es  so  low  as 
to  gradually  ellniinate  competition. 

■riiese  attempts  to  monoiiollae  have  resulteil  in  complete  cimtrol  in  many  of 
the  substitute  food  lilies.  They  have  made  substantial  headway  in  others.  The 
control  is  extensively  u.;J  rapidly  Increasing.  New  fields  ar&  gradually  heintr 
invadwl,  nnd.  unles.'^  prevented  by  a  decree  of  this  court,  the  defeiidants  will 
within  the  compass  of  a  few  years  control  the  (luantlty  and  price  of  each  nrti- 
cle  of  foorl  found  on  the  Amerioin  table. 

EXTENT   TO    WHICH    THE    MONOPOLISTIC    .^TTEMWa    H.\VE    BEKN    srCCKSHriT,.- 

FinitniHal  fifftieth.  iirc»fv,t  net  irortK  and  fnltime  of  hunlncitx, — In  the  15 
years  from  1904  to  1919  Swift  &  Co.,  Armour  &  Co..  Wilson  &  Co.  (Inc.),  and  tiio 
Cudahv  Packing  Co.,  according  to  tlielr  financial  reports,  gi-ew  from  ii  net 
worth  of  approximately  !f92,000.00fl  ti)  a  net  wortli  of  approximately  .$479,000.- 
000.  nnd  in  this  same  period  they  paid  in  cash  dividends  $105,000,000.  Only 
S8i).OO0,0O0  of  their  increased  worth  represented  new  capital.  Though  nlwnys 
asserting  a  ver.v  low  rate  of  profit  on  sales,  the  live  parent  companies  linv<> 
grown  so  rapidly  that  their  combined  net  profits  for  1917  have  equaled  nenrl.v 
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the  Hiuount  of  their  total  net  worth  iu  1904.  Sales  In  15  years  have  Increased 
nntt!  for  the  fiscal  jeor  1918  they  reached  the  vast  sum  of  $3,'200,000,000.  This 
was  realized  from  meatH,  substitute  foods,  and  unrelated  lines,  as  herelnabore 
%t  forth.  In  stating  these  figures  account  has  been  taken  only  of  tlie  profits 
und  sales  of  the  parent  companies  and  subsidiaries  included  by  them  upon 
their  boobs.  No  account  has  been  taken  of  the  many  corporations  which  are 
owned  or  controlled  by  the  same  family  or  financial  Interests  as  own  or  con- 
trol the  parent  cempanles. 

In  addition  to  these  profits  there  have  been  other  vast  profits,  dlfBcult  of 
ggcertainment,  realized  by  the  individuals  by  virtue  of  either  their  personal 
tnatrol  of  other  packing  houses  and  slaughtering  companies  or  their  interest 
in  Btockyarda,  terminal  railways,  rendering  companies,  cattle-loaa  Institu- 
tions and  banks,  and  other  corporations,  all  of  which  rorporatlons  have  their 
Inception  and  depend  for  their  prosperity  upon  advantages  or  privileges 
growing  out  of  the  interlocking  control  of  the  stockyard  and  stockyard  appur- 


The  parent  companies  or  the  individual  defendants  and  their  families 
maintain  and  control  574  corporations  or  concerns,  Including  131  trade  nam^. 
They  have  a  slgnlflcant  minority  stock  Interest  In  95  others  and  an  interest 
of  unknown  estent  in  an  additional  93.  Thus  the  total  number  of  concerns 
In  which  they  have  control  or  Interest  is  some  762.  In  the  years  that  are 
past  the  parent  companies  have  acquired  or  organized  many  other  soneerns 
and  have  maintained  them  so  long  as  they  were  useful  for  their  purposes. 
When  no  longer  useful  those  concerns,  so  acquired  or  organized,  have  been 
dissolved  and  their  buslnei'ses  have  been  merged  into  that  of  the  parent 
companies  or  that  of  other  subsidiaries.  Such  dissolved  corporations  and 
concerns  are  omitted  In  the  above  compilation  exc^t  In  those  instances 
where  their  names  have  been  continued  as  trade  names.  The  total  of  762 
above  stated,  therefore,  falls  far  short  of  representing  the  number  of  con- 
cerrw  that  corporate  and  individual  defendants  have  acquired  or  have  organ- 
ized In  furtherance  of  the  general  scheme  and  plan  of  action  already  explained. 

ESTENT     OF     INDUSTBIAI!.     CONTROL     IN     THE     SUBSTITUTE     FOODS     AND     UNRELATED 
COMUODITIES. 

It  would  be  an  enormous  undertaking  to  determine  the  degree  of  control 
esercised  by  the  defendants  In  all  of  these  various  Industries.  Enough  has 
been  ascertained  to  indicate  that  the  growth  has  been  rapid  and  that  if 
permitted ,  to  continue  unchecked  in  a  matter  of  a  few  years  the  control 
will  be  complete. 

In  1916  the  business  of  Armour  &  Co,  in  canned  fish,  vegetables  and  sundries, 
ranned  and  dried  fruits,  fruit  preserves  (soda  fountain  supplies),  and  grape 
Juice  amounted  to  $6396.036.73 ;  in  1918,  two  years  later,  the  same  company's 
volnme  of  business  in  these  same  items  was  $39,820,000,  over  a  sixfold  In- 
crease. While  part  of  this  increase  of  business  may  be  attributed  to  the 
Increase  of  population  and  the  consequent  increase  of  consumption,  the 
p^aler  part  thereof  was  acquired  at  the  expense  of  competitors.  Of  the 
corporations  which  have  been  acquired  by  the  parent  companies  in  recent, 
years  a  large  number  are  concerns  manufacturing  or  selling  these  substitute 
focNls  or  unrelated  commodltieB,  This  fact,  together  with  the  increased 
aclivlties  of  the  parent  organizations  themselves  In  those  lines.  Indicates  a 
well-defined  purpose  on  their  part  to  secure  control  of  the  market  for  meat- 
BUbftitute  foods.  In  addition  to  the  companies  whose  control  has  been 
acquired  by  ontrlght  purchase  the  parent  componiei  have,  in  a  large  number 
of  instances,  contracted  for  the  exclusive  output  of  many  other  companies 
engaged  in  the  production  of  the  substitute  foods  and  the  unrelated  com- 
modities. The  outputs  of  these  plants  are  marketed  by  the  parent  companies 
<ir  by  their  subsidiaries  through  the  distribution  facilities  of  the  parent 
companies.  In  this  fashion  the  parent  companies  control  the  output  of  these 
mrcems  and  the  market  price  of  their  products  as  completely  as  though 
iliQ'  themselves  owned  the  producing  companies. 


The  Individual  defendants  ore  either  officers,  directors,  agents,  or  employees 
of  the  parent  companies  or  their  aubsidlaries  or  large  stockholders  of  parent 
"impanies  and  subsidiaries  who  are  otherwise  affiliute<l  In  commercial  opera- 
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tiuns  with  the  active  heads  of  tlie  parent  cumpaDles.  Tbese  Individual  defend- 
aaU  are  !□  their  indivlduul  capacity  flnanctally  interested  to  a  great  extent 
In  the  Btockj-ards,  teruilnal  railwuys,  cattle-loan  banks,  rendering  companies, 
and  other  institutions  Interrelated  with  the  stockyards.  They,  or  some  of  them, 
control  the  corporations  dealing  In  the  substitute  foods  and  tlie  unrelated  com- 
modities. In  many  Instances,  in  addition  to  tlieir  Individual  holdings,  they 
hold  stock  In  these  corporations  for  the  benetlt  of  the  parent  conipanies.  The 
control  by  these  Individuals  of  the  facilities  or  Instrumentalities  of  the  meat 
business  and  their  interest  in  concerns  dealing  in  the  substitute  foods  and 
the  unrelated  commodities  enable  the  parent  companies  to  carry  out  the  pur- 
pose of  the  combinations  hereinabove  described  and  are  now  and  will  continue 
to  be  a  sinister  and  ever-present  means  of  furthering  the  attempt  to  monopo- 
lize and  perfect  It  to  such  a  degree  that  the  parent  companies  or  their  sub- 
sidiaries will  have  complete  control  not  only  of  meat  products  but  of  all  snbsCl' 
tute  foods  consumed  In  the  United  States. 

BL'BSIUIARIES  DEFENbANTS, 

These  comprise  many,  but  not  all,  of  the  subsidiaries  owned  or  controlled 
by  the  parent  companies.  Only  tliese  subsidiaries,  which  are  substantially  100 
per  cent  parent-company  owned  and  which  are  engaged  either  in  the  slaughter- 
ing, packing,  or  selling  of  meats,  have  been  made  parties  defendants.  It  is 
the  plan  and  scheme  of  this  petition  and  the  prayer  for  relief  that  the  corpora- 
tions which  in  themselves  own  the  facilities  more  speciBcally  described  above 
or  deal  in  the  substitute  foods  and  unrelated  commodities  shall  not  be  made 
parties  defendants  in  the  first  instance  or  until  It  appears  that  they  are  neces- 
sary parties  defendants,  but  that  the  parent  companies,  the  subsidiurlea 
defendants,  and  the  individuals  should  be  compelled  to  divest  themselves  oC 
all  interest  in  or  connection  with  the  subsidiaries  owning  the  facilities  or  deal- 
ing in  the  substitute  foods  or  commodities  referred  to. 


Wherefore  petitioner  prays : 

I.  That  the  defendants,  and  each  of  them,  be  forever  enjoined  from  con- 
tinuing any  contract,  combination,  or  conspiracy  in  restraint  of  trade  or  com- 
merce In  the  purchase  of  live  stock,  or  the  purchase,  sale,  or  distribution  of 
dressed  meats  or  otlier  products  or  commodities  now  handled  by  them,  or  any 
of  them,  among  the  several  States  or  foreign  nations,  which  contract,  coinbl- 
natlon,  or  conspiracy  may  now  exist  between  them,  or  any  two  or  more  of 
them,  or  from  doing  any  act  pursuant  to  or  In  furtherance  of  any  such  con- 
tract, combination,  or  conspiracy,  and  that  they  be  enjoined  from  entering  Into 
any  other  or  further  contract,  combination,  or  conspiracy,  either  among  them- 
selves or  among  any  two  or  more  of  them,  or  with  any  other  person  or  persona 
whatsoever,  in  restrain  of  trade  or  commerce  between  the  several  States  an."l 
foreign  nations. 

II.  That  they,  and  each  of  them,  be  enjoined  and  forever  restrained  from 
monopolizing,  or  attempting  to  monopolize,  or  conspiring  to  moncpolize  the 
trade  or  commerce  between  ttie  several  States  or  with  foreign  States  In  the  pur- 
chase, sale,  or  distribution  of  live  stock  or  the  commodities  aforesaid. 

III.  That  the  defendants,  and  each  of  them,  be  required  to  divest  themselves 
to  such  extent  and  upon  such  terms  and  conditions  as  the  court  may  deem 
proper  from  such  interest  in  or  control  over  public  cold-storage  warehouses, 
retail  .meat  markets,  stockyards,  terminal  railways,  market  or  trade  journals, 
or  such  other  facilities  as' are  connected  with  or  are  appurtenances  to  the  stock- 
yards,'in  such  instances  as  the  court  may  deem  that  such  instrumentalities 
constitute  a  means  of  facilitating  the  formation  or  continuance  of  monopolies 
in  the  purchase  of  live  stock  or  the  sale  of  the  commodities  aforesaid. 

IV.  That  the  corporation  defendants,  and  each  of  them,  be  perpetually  en- 
joined from  permitting  their  refrigerator  cars,  route  cars,  anto  trucks,  or 
branch  houses  or  other  distributive  facilities  to  be  used  for  the  dlstrihutioa 
or  sale  of  commodities  of  the  character  and  kind  herelnbefi)re  generally  de- 
scribed as  substitute  foods  and  unrelated  commodities  In  such  instances  and 
to  such  extent  as  the  court  may  deem  necessary  for  the  purpose  of  prevent- 
ing the  aforesaid  defendants  from  acquiring  a  monopolistic  control  over  tlie 
trade  or  commerce  in  such  commodities,  or  n  control  which  may  enable  them 
to  restrain  the  trade  or  commerce  or  artificially  affect  the  price  of  any  commodi- 
ties In  which  the  aforesaid  defendants  now  deal. 
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V.  That  Ui«  defeudauts,  and  each  of  them,  be  required  to  dlveat  tlieiuselvra  of 
all  stock  boldioga  cr  otlier  Iiiterests  in  anj  corporattoD,  partoersbip.  or  a8s»- 
•-lation  uow  dealing  In  any  of  the  food  subBtitutes  or  uiirelated  eoinmoditiee 
hereinbefore  more  specifically  described,  and  that  where\-er  eald  defendaiits 
uBTi,  operate,  or  control  a  department  buying,  soiling,  or  othenvise  distribut- 
iug  substitute  foods,  unrelated  commodities,  or  any  of  them,  that  they  be  re- 
iiutred  to-  discontinue  the  aforesaid  department,  anil  that  the  defendants,  and 
eai-h  of  them,  be  restrained  and  perpetually  enjoined  frcm  hereaftei-  acquir- 
ing any  stock  holdings  or  Interests  of  the  character  hereinbefore  described  in 
unj  corporation  dealing  exclusively  or  partially  in  tlie  saiti  subsfitute  foods 
ur  commodities  hereinbeftre  referred  to,  or  from  themeelves  engaging  in  such 
business,  either  directly  or  through  a  department. 

VI.  Tbnt  the  defendants,  and  eacb  and  pverj-  one  of  them,  be  perpetually 
t-njulned  from  Indulging  in  any  unlawful  jiractlce  or  committing  auy  act  of 
unfair  competition  or  any  other  act  with  the  purpose  of  or  which  may  have 
rile  effect  of  unduly  restraining  trade  and  commerce,  or  which  may  be  In- 
dulf-ed  in  or  done  with  the  purpose  or  effect  of  monopolizing  siiid  trade  or 
i-onimerce  In  the  commodities  now  manufactured,  bought,  sold,  or  ctherwise 
(■••alt  In  by  the  defeuitants  or  auy  one  of  them. 

VII.  That  your  petitioner  be  granted  sucb  other  and  further  relief  as  the 
nature  of  the  case  may  require  and  the  court  may  deem  just  and  proper  in  the 
[iremlses. 

To  the  end,  therefore,  that  the  United  States  may  obtain  the  relief  to  which 
it  Is  Justly  entitled  In  the  premises,  may  it  please  your  lienors  to  gi'aut  writs 
of  subpceoa  directed  to  each  and  every  one  of  said  defendants,  commanding 
itieii).  iiud  each  of  tliem,  to  appenr  herein  and  anstver,  but  not  un^ler  oatli 
(answers  under  oath  being  hei-eby  expressly  waived),  the  allegations,  con- 
tained in  the  foregoing  petition,  and  to  abide  by  and  perform  such  order  or 
liiHiTee  as  the  court  may  make  In  the  premises,  and  upon  final  hearing  hereof 
III  permanently  enjoin  each  cf  the  defendants  as  hereinbefore  prayed. 
Uesppctfull,v  submitted. 

John  E.  Labkey, 

United  Slates  Attoiiiev. 
A.  Mitchell  Palueb, 

Attorney  Geni^ah 
ISIDOB  J.  Kbebi!:l, 
John  H.  Atwood. 

.TOSEPH   S API N SKY, 

Special  Aumtants  to  the  Altomey  Grnerai: 


In  the  Supreme  Court  of  the  District  of  Columbia.  The  United  States  of 
America,  petitioner,  v.  Swift  &  Co.  and  others,  defendants.  No.  37623, 
equity. 

This  cause  hnving  come  on  to  be  heard  on  this  2Tth  day  of  February,  in  the 
year  1920,  before  the  Hon.  Walter  I.  McCoy,  chief  Justice,  and  the  petitioner 
having  appeared  by  the  Hon.  A.  Mitchell  Palmer,  Attorney  General  of  the 
United  States,  by  its  district  attorney,  John  E.  Laskey,  and  by  Isidor  J.  Kresol, 
John  H.  Atwood,  and  Joseph  Sapinsky,  special  assistants  to  the  Attorney 
(ieneral,  thereto  duly  authorized,  and  having  moved  the  court  for  an  injune- 
lion  in  accordance  with  the  prayer  of  Its  petitiou;  and  It  appearing  to  the 
c-ourt  that  the  allegations  of  the  petitioner  state  a  cause  of  action  against  the 
defendants  under  the  provisions  of  the  act  of  July  2,  1890,  entitled  "An  act  to 
lirotect  trade  and  commerce  against  unlawful  restraints  and  monopolies,"  and 
acts  amendatory  thereof  and  supplemental  or  additional  thereto,  and  that  the 
<-()art  has  Jurisdiction  of  the  persons  and  the  subject  matter;  and  the  several 
defendants  having  accepted  service  of  process  and  having  appeared  and  filed 
uDswer^  to  the  petition,  which  answers  are  on  flle  in  the  office  of  the  clerk  of 
this  court ;  and  the  parties  having  this  day  entered  into  a  stipulation  in  this 
SL-tloD,  which  stipulation  Is  on  file  In  the  ufiice  of  the  clerk  of  this  court,  and 
from  which  it  appears,  among  other  things,  that  while  the  defendants,  and 
each  of  thera,  maintain  the  truth  of  their  answers  and  assert  their  innocence 
of  any  violation  of  law  in  fact  or  intent,  they  nevertheless,  desiring  to  avoid 
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ever}'  appearance  of  placing  themselves  in  a  poaltiou  of  antagoniBin  to  tlie 
Ooveniment,  liave  conseoted  and  do  consent  to  tbe  making  and  entry  of  tite 
decree  now  sbout  to  be  entered  without  any  Ondiugu  of  (act  upon  condition 
that  their  coneenta  to  tlie  entry  of  said  decree  shall  not  constitute  or  be  coa- 
aidered  an  admission  ttnd  the  rendition  or  entry  of  HBld  deci'ee,  or  the  decree 
itself,  sliall  not  constitute  or  be  considered  an  adiudlcHtion  that  Che  defendants, 
or  any  of  them,  have  in  fact  violated  any  law  of  the  United  States, 

Now,  upon  the  petition,  the  answers  of  the  defendants,  and  the  aforemen- 
tioned stiiHilatlon  and  cunaents  of  tlie  parties,  all  on  file  in  tlie  office  of  the 
clerk  of  this  court,  and  on  motion  of  the  t>etitiouer,  it  is  ordered,  adjudged,  and 
decreed  as  follows :  * 

lOirst.  That  tiie  corporation  defendants,  and  eacii  of  them,  be,  and  they  are 
hereby,  jointly  and  severally  perpetually  enjoined  and  restrained  from,  eitlier 
directly  or  Indirectly,  by  themselves  or  through  their  ofBcera.  directors,  agents, 
or  servants.  In  any  manner  maintaining  or  entering  into  any  contract,  combi- 
nation, or  conspiracy  with  each  other,  or  with  any  other  person  or  persons,  Jn 
restraint  of  trade  or  commerce  among  the  several  States,  or  from  either  directly 
or  indirectly,  by  theraaelvcB  or  through  their  officers,  directors,  agents,  or 
servants,  either  Jointly  or  severally,  monopolizing  or  combining  or  conspiring 
with  each  other,  or  with  any  other  person  or  persons,  to  monpolize  any  part  of 
such  trade  or  commerce. 

Second.  That  the  defendants,  and  each  of  them,  be,  and  they  are  hereby, 
Jointly  and  severally  perpetually  enjoined  and  restrained  from  owning,  either 
directly  or  indirectly,  individually  or  by  themselves,  or  through  their  officers, 
directors,  agents,  or  servants,  any  capital  stock  or  other  interest  whatsoever  iu 
any  public  atockyanl  market  company  In  the  United  States,  or  in  any  stockyard 
terminal  railroad  In  the  United  States,  or  in  any  stockyard  market  newspaper 
or  stockyard  market  Journal  published  in  the  United  States,  except  in  so  far 
as  tbe  court  may  permit  any  of  the  individual  defendants  to  retain  any  such 
Interests  upon  the  conditions  and  in  sucb  circumstances  as  are  provided  for  in 
pai-agraph  tenth  of  this  decree;  and  said  defendants,  and  each  of  them,  are 
hereby  further  enjoined  and  restrained  from  accepting  or  permitting  to  be 
glveu,  directly  or  indirectly,  on  any  pretext  whatever,  to  any  of  tbem,  or  to  any 
of  their  officers,  directors,  servants,  or  employees,  for  the  use  and  benefit  of  tlie 
corporation  defendants,  or  any  of  them,  any  capital  stock  on  other  Interest  in 
any  public  stockyard  market  company,  stockyard  terminal  railroad,  or  stock- 
yard market  newspai>er  or  stockyard  market  Journal. 

Third.  That  tbe  corporation  defendants  and  each  of  them  and  their  suc- 
cessors and  assigns  be,  and  they  are  hereby,  i)erpetuully  enjoined  anil  restrained] 
from,  elthe'i'  directly  or  indirectly,  by  themselves  or  through  their  officers. 
directors,  agents,  or  servants,  through  any  device  or  arrangement  whatsoever. 
using  or  permitting  any  other  person,  firm,  or  corporation  to  use  their  distrilm- 
tive  system  and  facilities,  including  their  branch  houses,  route  cars,  and  auto 
trucks,  or  any  of  tbem.  in  any  manner  for  the  piu-chnse,  sale,  handling,  trans- 
porting, distributing,  or  otherwise  dealing  in  any  of  the  articles  or  commodities 
nametl  and  described  In  paragraph  4  of  this  decree,  except  In  so  far, as  per- 
mitted in  snid  paragraph  4,  and  except  refrigerator  ears  when  in  good  fnith 
leased  to  common  carriers,  or  furnished  to  them  for  their  use  as  common 

The  corporation  defendants  or  any  of  them  may  from  time  to  time  lease,  sell, 
or  otherwise  dispose  of  any  of  the  items  of  their  distributive  system  free  from 
any  of  the  restrictions  of  this  decree  when  they  have  n  surplusage  thereof  or 
when  such  items  have  become  obsolete  or  are  otherwise  not  required  for  tlie 
business  of  the  defendants  or  any  of  them.  But  no  sale,  lease,  or  other  dtsposl. 
tion  of  a  substantial  part  of  defendants'  respective  distributive  systems  or  sucli 
distributive  system  as  an  entirety  shall  be  made  without  submitting  the  samp 
to  the  court  for  the  court's  investigation  and  determination  as  to  whether  said 
proposed  sale,  lease,  or  other  disposition  is  In  accordance  with  the  spirit  and 
purpose  of  this  decree,  and  without  notice  of  the  application  for  siicb  approval 
first  given  to  the  Attorney  General.  Nothing  herein  contained  shall  be  con- 
strued to  prohibit  the  defendants  or  any  of  them  from  mortgaging  or  otherwisp 
creating  liens  on  said  distributive  system  or  parts  thereof. 

Fourth.  That  the  corporation  defendants  and  each  of  them  be,  and  they  nre 
hereby,  perpetually  enjoined  and  restrained  from,  In  the  United  States,  either 
directly  or  Indirectly,  by  themselves  or  through  their  officers,  directors,  agents, 
or  servants,  engaging  in  or  carrying  on,  either  by  concert  of  action  or  other- 
wise, either  for  domestic  trade  or  for  export  trade,  the  manufacturing,  Jobhlnj;. 
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selllDg,  triiiiRporting  (except  as  common  carriers),  distributing,  or  otherwise 
dealing  In  any  of  the  foIlowinE  produeta  or  commodities,  except  when  s\ici\ 
products  01-  commodities  are  purchased,  transported,  or  used  (1)  as  supplies  In 
operntint;  tlieir  paclcing  houses,  branch  houses,  or  other  fadlities  used  by  them, 
or  as  an  incident  in  the  processes  <)f  manufacturing  soap  or  packing-house 
products;  (2)  in  the  construction  and  physical  maintenance  of  their  packing 
houses,  branch  honses,  or  other  facilities  used  by  them ;  (3)  In  the  operation  ot 
their  reHtnuratit:!>i  laundries,  or  other  conveniences,  primarily  for  the  benefit  of 
tlieir  employees;  or  (4)  in  combination  with  meat,  to  wit: 

1.  Presh.  canned,  dried,  or  salted  flsh,  Induding  therein,  but  in  nowise  lim- 
iting the  foregoing  general  description,  the  following,  to  wit :  Canned  oysters. 
canned  mackerel,  bulk  canned  and  cured  herring,  canned,  sardines,  canned 
shrimp,  hulk  mackerel,  canned  salmon,  canned  tuna  flsli. 

2.  Fresh,  dried,  or  canned  vegetables,  except  In  combination  with  meats, 
including  therein,  hut  in  nowise  limiting  the  foregoing  general  description,  the 
following,  to  wit,  asparagus,  navy  bens,  lima  beans,  peas,  beets,  com,  okra, 
potatoes,  tomatoes,  celerj',  garlic,  horse-radish,  pumpkins. 

3.  Fresli,  cni.shed,  dried,  evaporated,  or  canned  fruits,  Including  therein,  but 
in  nowise  iimlting  the  foregoing  general  description,  the  following,  but  not 
including  the  same  when  used  as  an  Ingredient  of  mincemeat,  to  wit,  ginger, 
cherries,  apple  butter,  apricots,  blackberries,  peaches,  pineapple,  raspberries, 
currants,  flgs,  gooseberries,  oranges,  strawberries,  apples,  prunes,  ralalns,  dates. 

4.  Confectionery,  sirups,  soda-fountain  supplies,  and  sirups  and  soft  drinks 
(grape  juice  is  not  included  In  this  par.  4;  see  par.  14),  including  therein,  but 
in  nowise  limiting  the  foregoing  general  description,  the  following,  to  wit, 
apple  cider,  cherry  Juice,  coca  cola,  crSme  de  menthe,  crushed  nut  frappS, 
elnger  nle,  green  pineapple  sirup,  lemon  extract,  marshmallow  topping,  orange 
extract,  root  beer,  vanilla  extract,  vin  flz. 

.1.  Molasses,  honey.  Jams,  Jellies,  and  presen-es  of  all  kinds. 

6.  Spices,  sauces,  condiments,  relishes,  anil  siiuerkruut,  including  therein  but 
in  nowise  limiting  tlie  foregoing  general  description,  the  following,  to  wtt, 
I'ntKup,  chtli  sauce,  cinnamon,  cloves,  mustard,  mustard  seed,  olives,  oyster 
Micktall  sauce,  pepper,  pickles,  sptnace  chili,  tomato  catsup. 

7.  Coffee,  tea,  chocolate,  and  cocoa. 

.S.  Nuts.  Including  therein  the  following,  to  wit,  almonds,  pecans,  walnuts, 
hut  not  including  peanuts. 
0.  Flour,  sugar,  and  rice. 

10.  Bread,  wafers,  crackers,  biacuita. 

11.  Cereals,  Including  therein,  hut  in  no  wise  limiting  the  foregoing  general 
ilescription,  the  following,  to  wit,  grlta,  oats,  hominy,  hominy  feed,  horse  feed, 
brt'wers'  (lakes,  brewers'  grit,  brewers'  meal,  buckwheat,  canned  hominy, 
dipped  outs,  corn  grits,  ground  meal,  ground  oats,  ground  corn,  cracked  corn, 
i-niRliert  white  oats,  feed  barley,  feed.  meal,  feed  wheat,  rolled  oats,  standard 
middlings,  standard  spring  brand,  spaghetti,  vermicelli,  macaroni,  com  flakes, 
wheat  foods. 

12.  Grain. 

13.  Miscellaneous  articles,  to  wit,  cigars,  china,  furniture,  bluing  "(atarch), 
fence  posts  and  wire  fences,  alfalfa  meal,  babbitt,  bar  iron,  binding  and  twine, 
liniBs  castings  for  heavy  ordnance,  brick,  builders'  hardware,  bumping  posts 
f'lr  railroads,  cement,  lime,  plaster,  doors  and  windows,  dried  brewers'  grains, 
lath,  pitting  and  fruit-handling  machinery,  rooflng,  sand  and  gravel  slilugles, 
.soda  fountains  or  parts  thereof,  structui-al  steel,  tile,  waste. 

14.  Grape  Juice, 

Anil  the  cori'oration  defendantM  and  each  of  tiiem  be,  and  they  are  hereby. 
further  perpetually  enjoined  and  restrained  from  owning,  either  directly  or 
indirectly,  SfTernlly  or  Jointly,  by  themselves  or  through  their  officers,  directors, 
iiceiits,  or  servants  any  capital  stock  or  other  Interest  whatsoever  In  any  cor- 
iHiration,  firm,  or  association  except  common  carriers  which  is  In  the  business, 
in  tlif  United  States,  of  manufacturing.  Jobbing,  selling,  transporting  except 
H.s  i-nnimoo  carriers,  distributing,  or  otlierwiae  dealing  in  any  of  the  above- 
di^-i  Tilled  products  or  commodities. 

Fifth.  "That  the  individual  defendants  and  each  of  them  be,  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from,  fn  the  United  States,  either  di- 
rei'Il.v  or  Indirectly,  by  themselves  or  through  their  agents,  servants,  or  employees. 
owning  voting  rtocfc  which  in  the  aggregate  amounts  to  30  per  cent  or  more  of 
ihe  voting  stock  of  any  corporation,  except  common  carriers,  or  any  interest  in 
'ucli  corporation  resulting  in  a  voting  power  amounting  to  50  per  cent  or  more 
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of  the  total  Totlng  power  of  such  corporation,  or  which  IntereHt  by  auy  ilfivk-e 
gives  to  any  such  defendant  or  defendants  a  voting  power  of  50  per  cent  or  more 
In  any  such  corporation  or  a  half  Interest  or  more  In  any  firm  or  HHaocititliin 
which  corporation,  firm,  or  association  may  be,  In  che  Un<te<l  States,  in  tlie 
business  of  manufacturing,  Jobblug.  selling,  transporting,  dietrlbutlntc.  ov  ntlier- 
wise  dealing  In  any  of  the  following  products  or  commoditlps.  to  wli : 

1.  Fresh,  canned,  dried,  or  salted  fish,  Including  therein  but  In  nowise  Uiuit- 
Ing  the  foregoing  general  description,  the  following,  to  n  It ;  Canned  oyt^ters, 
canned  niacl^erel,  bulk  mackerel,  bulk  and  canned  and  cured  herrinj;,  canned 
sardines,  canned  shrimp,  canned  tuna  fish,  canned  salmon. 

2.  Fresh,  dried,  or  canned  vegetables,  except  in  combination  with  meats,  in- 
cluding therein  but  In  nowise  limiting  the  foregoing  general  description,  ilie 
following,  to  wit :  Asparagus,  navy  beans,  Lima  l>eana,  peas,  beets,  corn,  okra, 
potatoes,  tomatoes,  celery,  garlic,  horse-radish,  pumpkins. 

3.  Fresh,  crushed,  dried,  evaporated,  or  canned  fniits,  including  therein  but 
In  nowise  limiting  the  foregoing  general  description,  the  following,  but  not  in- 
cluding the  same  when  used  as  an  lngre«ilent  of  mincemeat,  to  wit :  Ginger, 
cherries,  apple  butter,  apricots,  blackberries,  peaches,  pineapples,  raspberries, 
currants,  figs,  gooseberries,  oranges,  strawberries,  apples,  prunes,  raisins,  dates. 

4.'  Confectionery,  sirups,  soda-fountain  supplies  and  sirups  and  soft  drinks, 
not  including  grape  juice,  including  therein  but  In  nowise  limltiug  the  fore- 
going general  description,  the  following,  to  wit:  Apple  cider,  cherry  juice. 
Coca-cola,  creme  de  menthe,  crushed  nut  frapp^,  green  pineapple  s1i-u|).  Ringer 
ale,  lemon  extract,  marshmallow  topping,  orjinge  extract,  vanilla  extract,  viii  fiz, 
root  beer. 

5.  Molasses,  honey.  Jams,  jellies,  and  preserves  of  all  kinds. 

6.  Spices,  sauces,  condiments,  relishes,  and  sauerkraut,  including  therein  but 
In  nowise  .limiting  the  foregoing  general  description,  the  following,  to  wit : 
Catsup,  Chill  sauce,  cinnamon,  cloves,  mustard,  mustard  seed,  olives,  oyster- 
cocktail  sauce,  pepper,  pickles,  splnace  chili,  tomato  catsup. 

7.  CofCee.  tea,  chocolate,  and  cocoa. 

8.  Nuts,  Including  therein  the  following,  to  wit :  Almonds,  pecans,  walnuts, 
but  not  Including  peanuts. 

9.  Flour,  sugar,  and  rice. 

10.  Bread,  wafers,  crackers,  biscuits. 

And  further  perpetually  enjoining  and  restraining  sa'd  Individual  defeudanta 
and  each  of  them  from  individually  or  Jointly,  either  directly,  or  indirectly,  by 
themselves  or  through  their  agents,  servants,  or  employees,  adopting  any  device 
or  arrangement  which  by  reason  of  the  relation  of  said  Individual  defendants 
or  any  of  them  to  the  jwrporatlpn  defendants  or  any  of  them  would  have  the 
purpose  or  effect  of  giving  to  such  business  of  dealing  in  the  articles  herein- 
above In  this  paragraph  mentioned  and  described,  in  which  boslnesa  such  In- 
dividuals or  any  of  them  may  be  substantially  Interested,  an  advantage  over 
their  competitors  similar  in  purpose  or  effect  to  any  advantage  now  enjoyed  by 
any  of  the  corporation  defen(lants  through  their  distributing  system. 

Sixth.  That  the  defendants  and  each  of  them  be,  and  they  are  hereby.  i>er- 
petually .en joined  and  restrained  from,  in  the  United  States,  owning  and  opei'at- 
Ing  or  conducting,  either  directly  or  indirectly,  severally  or  Jointly,  by  them- 
selves or  through  their  officers,  directors,  agents,  or  servants,  any  retail  meat 
markets  In  the  Unfted  States;  provided,  however,  that  nothing  contained  in  this 
decree  shall  prohibit  said  defendants  or  any  of  them  from  continuing  to  couduct 
the  retail  meat  markets  located  at  their  several  plants  and  maintained  b,v  said 
defendants  primarily  for  the  accommodation  of  their  own  employees  as  long 
as  said  retail  meat  markets  shall  be  continued  to  be  operated  for  that  purpose. 

Seventh.  That  the  defendants  and  each  of  them  be.  and  they  are  hereby. 
perpetually  enjoined  and  restrained  from  owning,  directly  or  Indirectly.  Jointly 
or  severally,  by  themselves  or  through  their  officers,  directors,  agents,  or  serv- 
ants, any  capital  stock  or  other  interest  whatsoever  In  public  cold-storage 
warehouses  In  the  United  States ;  provided,  however,  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  the  defendants  or  any  of  them  from 
owning  capital  stock  or  other  interests  in  any  corporation,  firm,  or  association 
■  owning  or  operating,  or  from  themselves  owning  or  operating,  the  public  cold- 
storage  warehouses  now  maintained  by  the  defendants  or  any  of  them  at  stock- 
yards where  said  defendants  or  any  of  them  now  maintain  packing  plants,  nor 
to  prevent  any  of  said  defendants,  directly  or  Indirectly,  from  establishing, 
owning,  maintaining,  or  leasing  necessary  cold-storage  facilities  or  space 
required  in  good  faith  for  the  storage  of  commodities  in  which  they  or  any  of 
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tlietii  uiiiy  be  interested,  nor  from  rentinR  space  in  any  cold-storage  warehouse 
(llrei-tl.v  or  lodirecti}'  owned  or  leased  by  any  of  them  to  the  public  whenever 
snch  space  is  not  in  good  faith  required  or  needed  by  the  defendants  for  their 
own  nse.  nor  from  storing  products  for  the  pnbllc  whenever  the  space  used 
for  that  puTpose  is  not  in  good  faith  required  by  the  defendants  for  their 
own  nse. 

Elgbtli.  That  tlie  corporation  defendants  and  each  of  them  be,  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from  engaging  In  the  United  States, 
eitlier  directly  or  Indirectly.  Jointly  or  severally,  by  themselves  or  throtigh 
their  oflii-ers,  directors,  agents,  or  servants,  in  the  business  of  buying,  collecting, 
selling,  transporting,  except  as  conftnon  carriers,  distributing  or  otberwlae 
dealing  in  fresh  milk  and  cream,  and  further  perpetually  enjoining  and  restrain- 
ing said  defendants  and  each  of  them  by  themselves  or  through  their  directors, 
officers,  agents,  and  servants,  from  either  directly  or  lndlre<tly  owning  any 
capital  Btock  or  other  interest  In  any  corporation,  firm,  or  association  engaged 
in  the  business  of  buying,  collecting,  selling,  transporting  (except  as  common 
carriers),  distributing,  or  otherwise  deatiug  In  fresh  milk  or  cream;  provided, 
however,  that  nothing  herein  contained  shall  be  construed  as  preventing  the 
corporation  defendants  or  their  subsidiaries  from  buying,  collecting,  and  trans- 
porting fresh  milk  and  cream  to  be  used  by  them  or  any  of  them  In  manufac- 
taring  condensed  or  evaporated  or  powdered  milk  or  oleogmargarine  or  other 
hDtter  substitutes,  or  butter,  ice  cream,  cheese,  or  buttermlllc,  or  to  be  used  as 
food  or  in  combination  with  any  commodity  not  specifically  mentioned  and 
described  in  paragraph  4  hereof :  and  further  provided  that  nothing  herein 
contained  shall  be  construed  as  preventing  said  defendants  from  selling  or 
otherwise  disposing  of  milk  and  cream  bought  or  collected  for  manufacture, 
when  such  sale  or  disposition  is  necessary  to  avoid  waste. 

Ninth.  That  the  corporation  defendants  and  each  of  them  be,  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from,  jointly  or  severally,  by  tliem- 
aelves  or  through  their  officers,  directors,  agents,  or  servants,  engaging  In. 
carrj-lng  on,  or  using  any  Ulegal  trade  practices  of  any  nature  whatsoever  In 
niatlon  to  the  conduct  of  any  business  in  which  they  or  any  of  them  may  be 
mgaged. 

Tenth,  That  wltliln  90  days  after  the  entry  of  this  decree  such  of  the  de- 
fendants as  have  interests  in  public  stocky  a  rd-market  companies,  stockyard- 
terminal  railroads,  or  market  newspapers  shall  flle  In  this  court,  for  the  court's 
approval,  a  plan  or  plans  for  divesting  themselves  of  all  ownership  or  in- 
terest in  ID  public  stockyard  market  companies ;  (2 )  stackyard- terminal 
railroads:  (3)  market  newspapers:  Provided,  koicever.  That  the  court  may, 
In  the  event  that  it  deems  such  provision  necessary  in  order  to  enable  the  de- 
fendants to  divest  themselves  of  their  interests  in  pnbllc  stockyard-market  com- 
panies and  stockyard-terminal  railroads,  upon  reasonable  terms,  permit  the 
individual  defendants,  or  some  of  them,  to  retain  an  Interest  by  way  of  stock 
ownership,  or  otherwise.  In  any  public  stockyard-market  company  or  stockyard- 
terminal  railroad,  or  in  any  corporation  organized  to  take  over  such  public 
■tock yard-market  companies  or  stockyard-terminal  railroads  or  the  stock  there- 
of: hut  no  defendant  or  defendants  shall  at  any  time,  either  individually  or 
jointly,  own  a  controlling  Interest  in  any  such  stockyards  or  stockyard  terminal 
railroads.  Within  such  period  of  time  after  the  entry  of  this  decree  and  the  ap- 
proval of  said  plan  or  plans  as  the  court  may  determine,  the  defendants  shall, 
in  good  faith,  completely  divest  tliemselves  of  all  such  ownership  or  interests 
In  public  stockyard-market  companies,  stockyard- terminal  railroads,  and  mar- 
ket newspapers.  If.  within  the  time  so  fixed,  the  defendants  shall  not  have 
disputed  of  said  Interests  ordered  by  the  court  to  be  disposed  of,  and  the  court 
upon  application  slmll  determine  that  the  defendants  liave  been  unable,  despite 
due  diligence,  to  dispose  of  the  same  upon  reasonable  terms,  the  court  may 
extend  the  time  during  which  such  ownership,  control,  or  interest  may  con- 
tiBue  until  the  same  can  be  disposed  of. 

Eleventh.  That  immediately  upon  the  entry  of  this  decree  the  defendants 
stiafl  In  good  faith  and  with  due  diligence  proceed  to  dispose  of  their  interests 
In.  and  shall  completely  divest  themselves  (to  the  extent  required  by  this 
decree)  of  all  ownership  of  or  Interest  In  all  public  cold-storage  warehouses 
and  retail  meat  markets ;  but  In  no  event  shall  the  defendants,  or  any  oC  them, 
make  final  disposition  of  any  of  their  interests  In  such  public  cold-storage  ware- 
booses  and  retail  meat  markets  without  first  obtaining  the  court's  approval 
to  fiuch  final  disposition.  If,  within  nine  months  after  the  entry  of  this  decree, 
the  defendants  shall  not  have  finally  disposed  of  their  interests  in  public  cold- 


.V^iOU^IL" 


92  packers'  consent  deceee. 

stoiage  waiehoUDes  and  i*tiiU  meat  inarkelB,  the  Attomuy  (Jeiifrul  iiiny  ni)|)l.v 
to  the  court  for  iin  order  specifying  the  time  wllbln  whkh  lite  defeiKlaiitx  HliiiU 
flttally  ilUpoBe  of  all  suid  Interests. 

Twelfth.  That  Ininiwi lately  upon  the  entry  of  thlti  derree  the  defeiiduiit* 
and  each  of  them  shiill  couiiiience  to  dispose  of  such  coinniiHliti«>i4  owned  or 
han<]1ed  by  them  as  are  described  in  xmragrapbs  fourth  nnd  Hftb  of  tlilH  decree, 
and  which  are  to  l>e  (ilH|>">8e(l  of  by  tliem  mider  tills  decree,  and  tiiiali  lUiewisp 
imiued lately  njwn  the  entry  of  this  decree  commence  to  divest  Hieiunflves  i)f 
all  Interests  which  are  lo  be  disponed  of  by  them  us  il»d  to  the  extent  I'e- 
(lulred  by  this  decree  In  firms,  corporutluus.  aud  uHsoclatliiiis.  Inclndiiit;  de- 
partments of  the  busineita  of  any  of  the  *curi>orntlon  defendants  wlieii  aiij-  of 
such  depai'imeiits  in  sold  »n  a  Kolng  concern,  mannfacturinu.  ru-lllui;,  or  other- 
wise deailni;  in  any  of  tlie  commodities  ro  mentioned  and  dcHcrihed  in  panigriiiilis 
fourth  and  fiftb  of  tliiB  decree,  and  shall  continue  in  good  faith  to  dixpiise  of 
said  commodities  required  to  l>e  diaposed  of  hereunder,  nnd  to  divest  them- 
selves of  such  Interests  required  to  he  disposed  of  hereunder  ns  rapidly  as 
may  be  consistent  with  the  nature  of  the  buxlness  nnd  the  seasonal  nature 
of  the  merchandise  Involved,  and  thnt  in  any  event  the  defendants  [ind  eiicli 
of  tliem  shall  completely  dispose  of  said  coninimiitles  and  shall  eeaxe  to  manu- 
facture, Job,  sell,  transport,  except  as  common  carriers,  ilistFlbute,  or  otliei-- 
wlse  deal  in  the  same,  and  shall  completely  <livest  themselves  of  said  Interests 
within  two  years  from  the  date  of  the  entrj-  of  this  decree:  Provided.  hoit>t!vt:i\ 
To  the  end  that  the  provisions  of  this  decree  may  be  compiled  with,  tlie  approval 
of  the  court  shall  be  obtained  prior  to  the  final  dlsiwaltlon  of  said  interests  tii 
firms,  c<)rporation8,  or  associations  manufacturing:,  selling,  or  otherwise  deitiin^ 
in  an;  of  the  commodities  mentioned  nnd  described  In  parafO'iiphs  fourth  and 
fifth  of  this  decree.  At  any  time  within  said  two  years  the  Attorney  Renernl 
may  apply  to  the  court  for  an  order  or  orders  to  compel  the  defendants,  nnd 
each  of  them,  to  niaLce  report  to  the  court  as  to  the  progress  being  made  by 
tbem  in  disposing  of  said  commodities  nnd  In  divesting  tlienutelves  of  said 
interests. 

Thirteenth.  That  tlie  pui-chaser  or  purchasers  of  the  defendants'  Interests  in 
any  stociiyard  shnll,  as  a  part  of  said  purchase,  agree  with  such  of  the  defend- 
ants ns  now  maintain  packing  plants  in  snld  stockyards  thnt  for  a  period  of  at 
least  10  years  after  the  date  when  such  purchase  shall  be  consummated  said 
purchasers,  their  succewsors,  or  assigns  will  continue  to  maintain  nnd  effldently 
operate  such  stockyards,  and  each  of  them,  and  auch  of  said  defendants  as 
now  maintain  psoking  plants  at  any  of  said  stockyards  shall  agree  with  said 
purchasers  that  during  the  same  period  of  II)  yenra  said  defendants,  tlieir  suc- 
cessors or  assigns,  will  continue  to  maintain  and  operate  said  packing  plants 
at  the  points  where  the  same  are  now  located,  unless  strikes,  shortage  of  sup- 
plies, or  other  causes  beyond  the  control  of  either  the  purciiasers,  the  stock- 
yard companies,  or  said  defendants  shall  prevent  the  carrying  out  of  said 
agreement.  Pei-formance  by  either  party  shall  he  a  condition  concurrent  to 
performance  hy  the  other. 

Fourteenth.  That  nothing  in  this  decree  contained  shall  he  construwl  to  pro- 
hibit nnytliing  that  may  he  otherwise  lawfully  done  by  the  defendants,  or  any 
of  them,  in  the  United  States  In  connection  with  or  for  the  purpose  of  export 
trade  or  foreign  commerce  or  business  of  the  defendnnts:  Provided.  Hoir.rrer. 
That  nothing  in  this  paragraph  contained  shall  limit  the  effect  of  the  injunc- 
tion contained  In  paragraphs  fourth  and  fifth  of  this  decree. 

Fifteenth.  Thnt  nothing  contained  In  this  deci'ee  shall  he  held  to  preclude  the 
petitioner  from  proceeding  against  any  or  nil  of  the  defendnnts.  either  civilly 
or  criniinnliy,  for  any  violation  of  any  law  In  connection  with  flie  canylnt;  on 
by  them  of  tlie  business  of  buying  and  selling  poultry,  butter,  eggs,  and  cheese. 
or  any  other  business  or  activity  not  specifically  mentioned  in  this  decree ;  nor 
shall  ans^hlng  contained  herein  prejudice  the  Qovemmeiit  in  any  such  i>ro- 
ceedlng;  nor  shall  this  decree  interfere  with  or  prejudice  any  legal  rights, 
business,  or  activity  of  the  defendants,  or  any  of  them,  not  prohibltwl  or 
covered  by  this  decree. 

Sixteenth.  That  for  the  purpose  of  (1)  enabling  the  petitioner  to  ascertain 
whether  the  defendants  are  in  good  faith  carrying  out  the  terms  of  this  decree : 
and  (2)  for  the  purpose  of  enabling  the  Attorney  Generni  to  determine  nnd 
advise  the  court  whether  in  any  transaction  consummated  or  begun  at  any 
time  prior  to  the  entry  of  this  decree  the  defendnnts.  or  any  of  them,  have 
retained  and  now  retain  such  an  interest  in  or  control  over  any  public  stock- 
yard market  company,  stocliyard  terminal  railroad,  stockyard  market  news- 
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paper.  stockyRfd  market  Jouinal,  cold'Storage  warehouse,  retail  meat  market, 
iir  t.'orporation,  firm,  or  a8s<K;ialion  maiiulat-tiiriug,  jobbing,  selling,  diatributing, 
transjiorting  (except  as  common  carriers),  or  oUierwfae  dealing  Id  any  of  the 
eoDunodtties  mentioned  aud  described  in  paragraphs  fourth  and  fifth  of  this 
(lerrM,  which  would  constitute  a  violation  of  this  decree  if  the  retentlm  of 
such  Interest  or  coutrol  had  been  the  result  of  a  transaction  coiisunimaCed  or 
bfsun  subsequent  to  the  dnt*"  of  the  entry  of  this  decree ;  and  (3)  for  the  further 
jiurpose  of  enabling  the  Attorney  General  to  determine  and. advise  the  court 
tthetiier  any  l^ses,  contracts,  or  arrangements  concerning  tlielr,  or  any  of  their, 
distributing  ej-stems  made  or  entered  into  by  the  defendants,  or  atiy  of  them. 
prior  to  the  entry  of  this  decree,  and  in  force  on  the  day  when  it  shall  be 
entered,  are  In  violation  of  the  terras  thereof,  then.  In  the  ei"ent  that  the  Attor- 
ney Genera],  in  writing,  notifies  the  defendant  or  defendants  concerned  with 
respect  to  such  alleged  violation,  reciting  tn  reoBouably  specific  terms  the  nature 
riierwf,  the  corporation  defendants  are  hereby  directetl  to  make  full  and 
complete  discovery  to  the  petitioner  with  respect  thereto,  and  the  corporation 
iletendants  are  further  directed  to  submit  to  tiie  Attorney  Oeueral,  or  to  any 
AssiBtant  Attorney  General  by  him  duly  authorized,  all  of  their  books,  records, 
i-orrespondence,  or  other  documents,  in  so  far  as  the  same  refer  to  the  alleged 
violation,  and  to  furnish  all  Information  concerning  the  same. 

Seventeenth.  That  all  sales,  transfers,  or  other  dlsposltlop  made  by  any  of 
tiie  defendants  since  the  Jst  day  of  October,  191&,  of  any  of  their  Interests  In 
public  stockyard  market  companies,  stockyard  terminal  railroads,  stockyard 
newspapers  or  Journals,  public  cold-storage  wareliouaes,  and  retail  meat  mar- 
tetK.  or  Incorporations,  firms,  or  associations  manufacturing,  jobbing,  sellloK, 
iransporting,  except  as  common  carriers,  dlstrlbutinft  or  otherwise  dealing  in 
any  of  the  coiumodities  mentioned  and  described  in  paragraphs  fourth  and  fifth 
nf  this  decree,  and  all  leases,  contracts,  or  arrangements  or  other  disposals 
made  by  any  of  the  defendants  since  the  1st  of  October,  1919,  sffecttng  their 
fiplivery  systems,  shall  be  submitted  by  the  defendants  to  the  court  for  Its 
investigation  and  determination  as  to  whether  the  same  were  made  in  accord- 
ancp  with  the  spirit  and  purpose  of  this  decree,  in  the  same  manner  and  with 
llie  stnnie  force  and  effect  as  though  the  said  sales,  dispositions,  leases,  contracts, 
or  arrangements  had  been  made  subsequent  to  the  entry  of  this  decree. 

Eighteenth.  That  jurisdiction  of  this  cause  be,  and  Is  hereby,  retained  by 
this  court  for  the  purpose  of  taking  such  other  action  or  adding  at  the  foot  of 
this  decree  such  other  relief,  if  any.  as  may  become  necessary  or  appropriate 
for  the  carrying  out  and  enforcement  of  this  decree  and  for  the  purpose  of 
entertaining  at  any  time  hereafter  any  application  which  the  parties  may  make 
with  respect  to  this  decree. 

,  Walter  I.  McCoy,' 

Febbuahv  27.  1920.  Chief  Ju»tice. 

February  27,  1920. 
The  defendants.  Western  Meat  Co.,  Oakland  Meat  &  Packing  Co.,  Nevada 
Pactlns  Co.,  and  Pred  L.  Washburn,  appear  herein  generally  by  Henry  Veeder. 

Uieir  attorney,  and  do  hereby  consent  that  the  foregoing  decree  may  be  entered 
herein  upon  the  stipulation  of  the  parties  filed  in  thW  cause  without  further 

Hebry  Veeder, 

AltomPv  for  Above-Komed  Defendnntg. 


WASRiNGTOft',  Fiehruary  27,  1920. 
Tile  defendants,  Wilson  &  Co.  (Inc.),  New  York;  Wilson  &  Co.,  New  .Teraey; 
Wilson  *Co.  (Inc.),  of  California,  Nevada;  Wilson  &  Co.  (Inc.),  of  Louisiana; 
Wilson  &  Co.  (Inc.),  of  Oklahoma;  South  Dakota  I'rovislon  Co.:  Gotham  Hotel 
liHppiy  Co.  (Inc.);  Standard  Beef  Co.;  Stiefel-O'Mara  Co.  (Inc.);  Drexel 
I'acking  Co.:  Albert  Lea  Packing  Co.  (Inc.)  :  Mississippi  Packing  Co.  (Inc.)  ; 
-Mnrton -Orison  Co. ;  Paul  O.  Keymann  Co. ;  Standard  Provision  Co. ;  Central 
i'rixlucta  Corporation;  Thomas  E,  Wilson;  Arthur  Lowenstein;  Jacob  Moog; 
Vonee  De  Leon  Skipworth;  Arthur  L.  Snjth;  James  A.  Hamilton;  George  D. 
Hopkins;  Adolph  E.  Peterson;  George  H.  Cowan;  William  C.  Buethe;  Car! 
y.  Iturrell ;  and  James  C.  Good,  appear  herein  generally  by  Jewel  P.  Llghtfoot. 
their  attorney,  and  do  hereby  consent  that  the  foregoing  decree  may  he  entered 
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herelu  upon  the  stipulaCloD  of  the  parries  flied  In  this  cause  without  further 

JBWKL  F.  LiOHTrooT, 
Attomet/  for  Abooe-Named  Defetuiantt. 


Washington,  February  27, 1920. 
TIte  OefendantB,  the  Cudahy  Packing  Uo.,  Missouri;  Cudah;  Packir^  Co.  of 
Nebraska ;  Cudahy  Packing  Co.  of  Alabama ;  Cudahy  Packing  Co.  of  Louislaua 
(Ltd.)  ;  Xngle  Packing  Co.;  Edward  A.  Cudahy,  sr.;  Edward  A.  Cudahy,  jr.; 
Guy  C,  Shepard;  John  B.  Wagner;  Andrew  W.  Anderson;  Emll  A.  Strauss; 
Frank  E.  Wilhelm ;  and  Oeorge  Marples.  appetir  herein  generally  by  Thomas 
Greigh,  their  attorney,  and  do  hereby  consent  that  the  foregoing  decree  may  be 
entered  herein  upon  the  stipulation  of  the  parties  tiled  In  the  cause  without 
further  notice. 

Thomas  Cuigh, 
Attorneg  for  Above-TilamedDefendant*. 


Washinotos,  February  27.  1920. 
The  defendants.  Armour  &  Co.,  IlllnolB ;  Armour  &  Co.,  New  .Tersey ;  Armour  & 
Co.,  Kentncky;  Armour  &  Co.,  Texas;  Armour  &  Co.  (Ltd.),  Louisiana;  tiie 
Anglo-American  Provision  Co. ;  the  Colorado  Packing  &  Provision  Co. ;  Fowler 
Packing  Co.;  Hammond  Packing  Co.;  the  New  York  Butchers'  Dressed  Meat 
Co. ;  Atlantic  Hotel  Supply  Co.  (Inc.)  ;  J.  Ogden  Armour;  Charles  W.  Armour  i 
A.  Watson  Armour ;  Laurence  H.  Armour ;  Arthur  Meeker ;  Robert  J.  Dunham  ; 
F.  BdBon  White ;  George  M,  WUleta ;  Frederick  W.  Croll ;  and  George  B.  Robbins. 
appear  herein  generally  by  Charles  J.  Faulkner,  Jr.,  their  attorney,  and  do 
hereby  consent  that  the  foregoing  decree  may  be  entered  herein  upon  the  stipu- 
lation of  the  parties  Jled  In  this  cause  without  further  notice. 

Charles  J.  Faotkneb.  Jr., 
Attorn^  for  Aboee-Named  Defendants. 


Wabhinoton,  February  27,  1920. 
The  defendants,  Morris  &  Co.,  Maine;  Morris  Packing  Co.,  Maine;  Morria  & 
Co.,  New  Jersey ;  Morris  &  Co.,  Louisiana ;  Morris  &  Co.  of  Pennsylvania,  Penn- 
sj'lvanla ;  Joseph  Stem  &  Sons  (Inc.) ;  Brooklyn  Beef  &  Brovlslon  Co. ;  Condit 
Beef  &  Provision  Co. ;  Corwln-Wilde  Co. ;  Donnelly  &  Co.  (Inc.)  ;  National  Hotel 
Supply  Co.;  Caniberlain  &  Co.  (Inc.);  J.  M.  Wilson  Co.;  Mlddletown  Beef  &. 
Provision  Co. ;  Glenn  &  Anderson  Co. ;  Edward  Morris ;  Nelson  Morris ;  Louis  H. 
Heymann ;  Charles  M.  Macfnrlane ;  and  H.  A.  Timmins,  appear  liereln  generally 
by  M.  W.  Borders,  their  attorney,  and  do  hereby  consent  that  the  foregoing 
decree  may  be  entered  herein  upon  the  stipulation  or  the  parties  filed  In  this 
cause  without  further  notice. 

M.    W.   BOBDEBB, 

Attom&y  for  Above-Named  Defendants. 


Washinoton,  February  27,  1920. 
The  defendants,  Swift  &  Co.,  Illinois;  Swift  &  Co.,  West  Virginia;  Swltt  &  Co., 
(inc.),  Kentucky;  Swlft&Co,  (Ltd.),  Louisiana;  Swift  &  Co.,  Maine ;  Swift  Beef 
Co.,  Maine ;  United  Dressed  Beef  Co.  of  New  York ;  J.  J.  Harrington  &  Co.  ( Inc. )  ; 
BImbler  Co. ;  the  G.  H.  Hammond  Co. ;  Omaha  Packing  Co. ;  Planklnton  Packing 
Co.;  Sturtevant&Haley  Beef  &  Supply  Co. ;  E.K. Pond  PackingCo.;  Van  Wagenen 
&  Schickbaus  Co. ;  Western  Packing  Co. ;  Hammond  Beef  Co. ;  Omaha  Meat  Co. ; 
A.  Canfleld  Commission  Co. ;  H.  C.  Derby  Co. ;  Metropolitan  Hotel  Supply  Co. ; 
Vermont  Supply  Co. ;  the  Hotchkiss  Beef  Co. ;  New  England  Dressed  Meat  & 
Wool  Co. ;  North  Packing  &  Provision  Co. ;  the  Sperry  &  Barnes  Co. ;  John  P. 
Squire  4  Co.,  Maine;  John  P.  Squire  &  Co.  (Inc.),  Maaaachnsetts ;  John  p. 
Squire  &  Co.  (Inc.),  Rhode  Island;  SprlngfleM  Provision  Co.;  White.  Pevey,  & 
D«ter  Co. ;  Louis  F.  Swift ;  Edward  F,  Swift ;  Charles  H.  Swift ;  Gustavus  F. 
Swift,  Jr. ;  Harold  H.  Swift ;  Alden  B.  Swift ;  George  H.  Swift ;  Laurence  A. 
Carton ;  Frank  S.  Hayward  ;  Charles  A.  Peacock ;  Wilfred  W.  Sherman ;  Welling- 
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toD  LeaTltt :  John  M.  ChapHo ;  and  WUllam  B.  Trayaor,  appear  herein  generally 
hy  Henry  Veeder.  their  attorney,  and  do  hereby  consent  that  the  foregoing 
decree  may  be  entered  herein  upon  the  stipulation  of  the  parties  filed  In  this 
cause  without  further  notlce- 

Hensy  VraaiBB, 
Attomev  for  the  Above-named  Defendant*, 

The  Ch&ibuan;  I'he  first  gestleman.  as  I  have  said  before,  to  appear  here  will 
bs  Mr.  Campbell.  Mr.  Campbell,  you  will  take  the  chair  so  that  you  will  be 
close  to  the  official  reporter. 

Mr.  Campbell,  you  may  proceed  In  your  own  way,  uninterrupted,  to  malce 
your  statement,  except  that  if  you  enter  into  any  discussions  which  the  com- 
mittee feels  it  is  not  intereated  in,  or  which  the  committee  feels  will  not  lielp  it 
ID  arriving  at  a  proper  conclusion,  you  will  be  so  informed  and  asked  to  proceed 
to  diacuaa  other  phases  of  the  question  which  yon  wish  to  talk  about. 

Questions  will  be  propounded  after  the  witness  has  completed  his  statement. 
Sir.  Campbell,  you  may  now  proceed.  State  your  name,  bus-uesB,  and  place  of 
residence  as  a  preliminary,' 


Mr.  Campbell.  Mr.  Chairman  and  gentlemen  of  the  committee,  on  yesterday 
I  typed  out  my  statement  In  a  form  so  that  you  might  have  it  for  your  record, 
and  tf  you  so  desire  tt  may  be  handed  to  the  reporter  after  I  read  same. 

The  Chairman.  You  may  proceed  with  your  statement. 

Mr.  Campbell.  I  have  dlvldai  this  statement  Into  four  general  parts;  (1)1 
hare  stated  the  nature  of  our  business  and  set  out  our  Interest  in  this  decree 
matter.    Next  I  have  taken  up  the  question 

Tile  CHAiaMAN,  May  I  interrupt  you  for  Just  a  moment? 

Mr.  Campbell.  Certainly. 

The  Chaibman.  Gentlemen,  the  committee  has  selected  offlcial  reporters  to 
make  a  stenographic  transcript  of  the  record  for  the  committee,  and  I  under- 
stand that  if  any  of  you  desire  a  copy  of  the  record  they  will  furnish  same  to 
you.  J  am  not  informed  as  to  the  cost  to  you  or  anything  of  that  sort,  but  you 
may  make  your  own  arrangement  with  the  reporters  if  you  desire  a  copy  of  this 
record ;  and  that  Is  the  only  way  we  know  of  that  a  copy  raay.be  procured. 

Mr.  Campbell.  Mr.  Chairman,  that  is  the  reason  I  spoke  of  having  this  copy 
prepared.  I  felt  that  the  matters  I  will  bring  up  here  are  of  sufficient  importance 
to  both  proponents  and  opponents  on  this  subject  tlkat  they  should  be  a  matter 
of  record. 

I  have  next  proceeded  to  analyze  the  position,  as  near  as  I  could,  of  those 
opposing  modification.  I  have  concluded  my  statement  with  a  short  discussion, 
or  ratlier  quotation,  in  reference  to  the  legality  of  the  decree,  keeping  away 
from  all  legal  points  Involved  except  a  general  opinion.  1  have  also  included  in 
this  statement  a  careful  analysis  of  the  economic  problems  involved. 

I  represent  the  California  Cooperative  Canneries,  a  fruit  growers'  cooperative 
canning  organization.  The  canneries  are  located  In  Tulare,  Stanislaus,  and 
Santa  Slara  Counties,  Calif.,  and  are  owned  and  operated  by  the  member?.  I 
am  the  vice  president  and  general  manager  of  the  organization. 

NATURE  or  BUSINESS. 

The  products  of  the  members  are  handled  on  a  cooperative  basis.  After  the 
expenses  of  canning  are  paid,  all  the  money  received  from  the  sales  of  the  fin- 
ished product  Is  paid  to  the  growers.  A  small  percentage  of  the  receipts  Is 
held  as  a  reserve  fund,  the  grower  being  Issued  stock  to  cover  the  amount  re- 
tained.   The  volume  of  our  business  during  3B20  was  approximately  ?4,000,00(). 

WHY    WE    ABB   IRTERESTBD    IB    THE   DECREE. 

In  May,  1919.  the  California  Cooperative  Canneries  entered  into  a  contract 
with  Armour  &  Co.,  of  Chicago,  whereby  they  agreed  to  purchase  from  its  all 
(he  Callfoniia  canned  fruits  required  by  them,  In  so  far  as  we  were  able  to 
fumiph  the  desired  quantity  and  grades.  The  term  of  this  contract  was  for 
10  years,  and  ander  It  Armour  &  Co.  handled  about  50  per  cent  of  our  output 
during  1920, 
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It  is  apparent  that  this  contract  waB  of  greut  value  to  the  cooperative  cau- 
nerlee,  as  It  gave  us  a  ready  market  for  a  large  portion  of  our  output.  A  great 
deal  of  time  and  money  was  saved  in  sales  effort  and  expense.  The  contract 
was  also  very  valuable  to  us  In  obtaining  loans  from  banlcB.  Banks  were  wilt- 
lug  to  loan  to  us  t>ecause  they  were  sotlsfled  that  a  considerable  portion  of  our 
pack  was  sold  to  a  very  reliable  buyer,  and  that  we  would  be  able  to  pay  back 
to  them  the  money  which  we  borrowed  to  cover  the  expenses  of  canning.  Hav- 
ing such  a  considerable  portion  of  our  pack  sold  for  a  term  of  years,'  our  mem* 
bers,  who  are  growers  of  fruit  and  vegetables,  felt  necure.  They  knew  that  their 
products  were  already  marketed.  They  were  able  to  plan  the  care  of  their  or- 
chards and  conduct  their  business  with  a  Ceeting  of  security  as  to  the  future. 

This  contract  gave  us  an  assurance  of  the  widest  distribution  of  our  products, 
so  that  we  were  able  to  operate  our  plants  at  full  capacity,  thus  reducing  the 
cost  of  operation  to  the  minimum. 


After  the  entry  of  the  packers'  rtecrpe,  Ai'monr  &  Co.  notified  as  that  they 
were  compelled  to  discontinue  the  handling  of  products  •such  as  ours,  and  that 
the  contract  mttst  be  canceled.  No  Investigation  was  made  by  the  Department 
of  Justice  as  to  our  rights  under  the  proposed  decree.  We  were  not  notified  or 
heard  In  the  matter.  It  is  dlfllcult  to  determine  the  full  extent  of  the  damages 
sustained  already  by  our  organization.  If  the  Government  had  set  Are  to  our 
canneries  and  burned  them  to  the  ground,  the  damage  would  not  have  been  as 
great.  Insurance  would  have  partly  covered  fire  losses.  New  factories  could 
have  been  built.  To  destroy  instantly  markets  which  had  been  slowly  and  pain- 
stakingly built  over  a  long  terra  of  years,  to  take  away  our  principal  outlet,  both 
foreign  and  domestic,  without  according  us  a  hearing,  was  an  act  of  graveet 
Injustice.  We  declare  and  Insist  that  our  rights  and  our  pr(^>erty  have  been 
Invaded  and  destroyed  without  due  process  of  law.  We  call  to  your  attention 
the  fact  that  we  have  been  continuously  and  vigorously  protesting  since  May, 
1920,  against  the  operation  of  this  decree. 

MBASntB  OF   DAUA<»:S. 

Our  actual  and  potential  damages  will  aggregate  several  million  dollars.  The 
indirect  damage  to  our  grower  members  In  destroying  their  principal  markets 
Is  hard  to  calculate.  In  fact,  destroying  such  channels  of  distribution,  Indi- 
rectly and  adversely,  affects  every  fruit  producer  In  California. 

WHOU   WE  KEFBESENT. 

Wholesale  grocers  have  stated  in  various  trade  papers  and  in  their  bulletins 
and  circular  letters  that  I  claim  to  represent  and  apeak  for  all  the  fruit  growers 
of  California.  The  Department  of  Justice  knows  that  I  speak  only  for  the 
California  Cooperative  Canneries  and  have  never  claimed  at  any  time  to 
speak  for  any  other  concern.  It  Is  true  that  many  groups  of  producers  and 
a  targe  number  of  canners  have  more  or  less  depended  on  me  to  assist  them 
in  opposing  this  deci'ee,  but  the  statement  which  has  been  wlilely  circulated 
that  I  claim  to  re[)resent  the  California  fruit  interests  generally  la  eutirely- 

Actli^  for  the  cooperative  canneries,  I  protested  to  the  Department  of  Justice- 
In  May,  1G20,  against  the  operation  of  this  packers*  decree,  pointing  out  the 
great  damage  the  operation  of  this  decree  would  do  to  our  business.  1  have 
continued  since  that  date  to  present  our  case  to  the  Department  of  Justice  and 
have  asked  that  this  decree  be  set  aside  or  at  least  amended  so  as  to  allow 
the  packers  to  handle  food  other  than  meat  products. 

WHOU:SAX.E  OBOCEBS   APFEAB. 

This  department  was  inclined  to  be  fair  and  listened  to  arguments  of  myself 
and  others.  Before  any  final  conclusion  of  the  matter  was  reached  by  the 
department,  the  Southern  and  the  National  Wholesale  Grocers'  Associations,  liy 
their  attorneys  and  J.  H.  McLaurIn,  president  of  the  Southern  Wholesale 
Grocers'  Association,  appeared  before  this  department  and  protested  against 
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modification  of  the  decree.  Both  or^Hnizations  also  petitioned  the  court  in 
iDterventtoQ  in  the  event  the  Department  of  Justice  should  request  modlflcatloiL 
I  am  not  concern*^  witli  thla  action  of  these  organizations.  They  liave  the 
right,  of  cowrse,  to  take  any  action  they  see  fit  regarding  the  de<;ree.  Nor  have 
I  any  desire  to  antagonize  the  wholesiile  grocers.  We  know  their  power  too 
well.  We  honestly  feel  that  the  packers'  consent  decree  Is  an  economic  mistake 
and  without  legal  foundntlon.  Certainly  the  expression  of  our  views  before 
this  department  seems  insufficient  reasoo  for  the  vicious  attacks  which  these 
grocers  have  made  upon  me  and  my  people.  In  presenting  ray  facts  and  argu- 
ments before  the  department  in  May,  ]B20,  and  tn  my  subsequent  appearance 
here  I  simply  asked  for  relief  from  the  conditions  which  the  decree  imposed 
upon  our  asBociatlon.  I  at  no  time  attacked  these  wholesale  grocers.  I  had 
no  jjuHrrel  with  them.  I  regret  that  the  wholesale  grocers  have  seen  fit  to 
Indulge  in  unwarranted  and  unfounded  attacks  upon  me  and  the  growers  I 
represent. 

I  feel  they  should  have  been  content  to  simply  present  their  facts  and  argu- 
Dients  to  the  department  and  not  through  the  pubtld  press  and  elsewhere  attack 
me  and  the  farmers'  organization  and  seek  to  confuse  the  issue. 

They  have  attempted  by  Inuendo,  misstatements,  and  falsehoods  to  discredit 
IIS  before  this  department.  They  have  issued  thousands  of  letters  and  bulletins, 
sending  them  ttfoadcast  throughout  the  country  to  canners,  brokers,  wholesale 
and  retail  grocers,  and  others.  Among  other  things  they  endeavor  to  weaken 
my  statements  and  evideuce  by  claiming  that  I  am  an  agent  of  Armour  &  Go. 
and  Wilson  &  Co.,  and  that  the  California  Cooperative  Canneries  is  under 
packer  control.  I  presume  they  are  following  the  fundamental  rule  of  a  lawyer, 
that  when  tlie  evidence  is  against  yon  abuse  the- other  side. 

I  brand  as  falsehoods  all  statements  to  the  effect  that  1  am  an  agent  of  or 
employed  bj  an;  of  the  packers  or  that  the  California  Cooperative  Canneries 
or  the  orchards  of  the  members  are  under  the  control  of  tlie  packers  or  any 
packer. 

They  have  endeavored  to  make  much  of  the  fact  that  the  California  Coopera- 
tive Canneries  have  a  mortgage  on  one  of  their  plants  for  $200,000,  which  Is 
held  by  Armour  &  Co.  The  total  value  of  the  canneries  Is  considerably  in  excess 
of  $1,000,000.  This  loan  was  placed  at  a  time  when  it  was  difficult  to  negotiate 
money.  It  is  a  long-time  and  very  favorable  loan.  It  could  now  be  placed 
elsewhere  If  we  so  desired.  We  see  no  reason  why  we  should  place  this  loan 
elsewhere.  The  wholesale  grocers  and  certain  California  canners  would  try 
to  have  you  believe  that  we  are  Influenced  in  our  views  by  tJiis  mortgage. 
Such  statements  are  unfair  and  unworthy  of  consideration  by  your  committee. 
For  a  complete  answer  and  refutation  of  all  such  statements  I  refer  the  com- 
mittee to  Uie  files  of  the  Federal  Trade  Commission.  Two  years  ago  one  of 
the  enemies  of  our  organization  filed  a  complaint  with  the  Federal  Trade  Com- 
mission charging  the  Califomla  Cooperative  Canneries  with  being  afiltlated 
with  Armour  &  Co.  A  thorough-  and  complete  investigation  was  made  by  the 
commi^on.  We  were  subsequently  advised  by  the  commisBlou  there  was 
absolutely  no  truth  Id  the  allegation.  We  were  given  a  clean  bill  of  health 
in  eo  far  as  any  such  charges  are  concerned. 

Those  actively  opposed  to  modification  of  the  decree  are  the  National  and 
Southern  Wholesale  Grocers'  Associations— two  powerful  trade  organizations, 
whose  members,  as  buyers  of  canned  fruits  and  vegetables,  have  by  various  meth- 
ods enlisted  the  passive,  and  In  some  cases,  the  active  opposition  of  certain  groups 
of  canners  and  brokers.  No  mistake  should  be  made  as  to  the  motives  actuating 
these  associations.  Do  they  represent  the  public  interest  In  this  inquiry,  or  do 
they  appear  in  their  own  behalf  as  opposed,  naturally,  to  competition.  But  slight 
consideration  of  their  action  herein,  and  previous  methods  show  that  this  is 
merely  one  more  bold  effort  to  stifle  legal  and  proper  competition  and  enable 
them  to  build  up  a  monopoly  for  themselves. 

These  wholesale  grocers  assume  the  entire  responsibility  for  opposition  to 
modification  of  the  decree.  I  quote  from  a  bulletin  issued  by  the  Southern 
Wlioleaale  Grocers'  Association.  September  22  last,  as  follows : 

"  The  meat  packers  of  the  country  are,  of  course,  fine  actors,  but  this  is  one 
time  In  their  history  when  they  are  going  to  have  an  opportunity,  even  against 
thMr  will,  to  deal  with  the  wholesale  grocers  of  the  country  ia  the  settling  of 
an  Important  issue." 
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It  Is  common  knowledfce  that  wholesale  ftnioerB  have  fouRht  ruthleBsly  URnlnnt 
chain  stores,  mail-order  hoDBes.  rooperatlvi*  bujrInK  by  retailers,  business  hnttses 
of  sufficient  size  to  conduct  both  a  wholesale  and  retail  business,  as  well  as 
against  the  meat  packers.  Any  person  familiar  with  the  operation  of  these 
associations  knows  that  the  underlying  purpose  which  holds  them  togetlier  is 
that  of  waging  an  organized  warfare  against  the  competition  of  all  distributing 
agencies  other  than  those  of  wholesale  grocers. 

In  tiie  report  of  the  Federal  Trade  Commission  on  canned  foods  (May  15, 
1918),  page  70,  It  Is  stated: 

"  Tbe  wholeesle  grm^rs  acknowledge  that  tbe  couipetitlOD  which  they  fear 
moat  comes  from  the  mail-order  houses,  the  chain  stores,  and  the  great  meat 
packers,  which,  as  distributing  agencies,  do  not  always  follow  what  the  whole- 
sale grocer  considers  the  regular  channels  of  trade.  Tbe  mall-order  houses 
and  chain  stores  buy  directly  from  the  packers  and  sell  directly  to  the  con- 
sumers. Armour  &  Co.  buys  from  the  pecker  and  sells  to  the  retail  grocer 
through  Its  branch  houses." 

Any  method  of  dlatrlhiition  which  lejives  out  of  conBlderatlon  the  whulesnle 
grocer  Is  vigorously,  and  has  been  In  many  Instances,  successfully  attacked  by 
them. 

There  Is  now  pending,  tn  the  Circuit  Court  of  the  United  States  for  the  Xortli- 
era  District  of  Alabama,  a  decree  of  Injunction  In  the  case  of  the  United  States  of 
America  v.  Southern  Wholesale  Grocers'  Association  et  al.  (207  Fed.  Repts.  434  >, 
enjoining  the  members  of  that  association  from  threatening  to  boycott,  or  usiug 
means  or  methods  to  encourage  boycott,  or  Intimidating  or  coercing  mannfao- 
turers  or  producers  who  are  selling  to  persons,  firms,  or  corporations  not  ac- 
ceptable to  the  Southern  Wholesale  Grocers'  Association.  Biieh  association  was' 
fined  for  subsequent  violations  of  this  decree,  and  other  persons,  members  of  ttiis 
association,  including  Joseph  H.  McLaurln.  was  fined  for  violation  of  sut>h 
decree  and  ordered  committed  to  the  jail  of  Jefferson  County,  Ala.,  nntll  snrli 
fine  was  paid. 

The  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in  th*' 
case  of  Federal  Trade  Commission  against  certain  Loe  Angeles  wholesale  ETocers 
(decided  October  10,  1921),  upheld  an  order  of  the  commission  aeainst  a  con- 
spiracy of  the  wholesale  grocers  of  that  city  against  an  Individual  who  wa8 
coodttctlng  both  a  wholesale  and  retail  grocery. 

Cases  of  s  similar  nature  are  pending;  before  the  Federal  Trade  Commission 
wherein  local  wholesale  grocers'  associations  or  their  Individual  members  have 
adopted  various  methods  to  prevent  distribution  ef  food  products  other  than 
through  wholesale-grocery  channels.  The  moat  cursory  consideration  of  the  his- 
tory of  these  associations  and  their  operations  show  that  their  opposition  In 
the  present  Instance  is  nothing  other  than  a  continuation  of  their  fight  against 
competition,  based  wholly  upon  their  desire  (o  secure  an  advantage  In  what 
should  be  the  open  field  of  competition. 


1  charge  tliese  wholesale  grocers  with  deliberately  planning,  through  their 
local.  State,  and  National  organizations,  a  campaign  of  coercion  and  intlmlila- 
tion  in  order  to  suppress  the  real  view  of  canners  and  others  on  this  question ; 
that  they  have  written  coercive  and  threatening  letters  to  canners  and  others 
throughout  the  country.  Through  fear  of  boycott  and  other  measures  of 
reprisal,  many  have  been  frightened  into  remaining  silent,  and  In  some  cnnes 
compelled  to  go  on  record  against  any  modification  of  the  decree,  regardless  of 
their  true  feelings  in  the  matter. 

As  an  example  of  the  power  of  these  grocers.  I  dte  the  action  of  the  Prime 
&  Apricot  Growers'  Association,  whose  manager  had  gone  on  record  as  fovoring 
the  modification  of  the  decree.  Subsequently  a  committee  rqjresentlng  whole- 
sale grocers  called  upon  the  directors  of  the  association  and  insisted  that  they 
go  on  record  against  modification. 

The  Western  Canners'  Association,  on  October  3  last,  at  a  meeting  of  the 
eiecutlve  committee  In  Chicago,  passed  a  resolution  strongly  favoring  modifi- 
cation of  the  decree.  There  were  present  85  men  prominent  In  the  oaiminK 
bnsiness  throughout  the  Middle  West.  The  annual  meeting  of  the  association 
was  held  on  November  11  and  12  at  Chicago.  The  wholsale  grocers  were  there 
in  force.  They  had  quarters  adjoining  the  canners'  convention  hall,  and  at- 
tended the  sessions.     The  wholesale  grocers  had  drawn  up  a  100  per  cent 
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delivery  contract,  which  the  oanners,  they  said,  would  be  forced  to  BiKn  In 
selling  flieir  puck  next  eeuson.  The  wholesalers  would  only  withdraw  this 
murtleroas  contract  provided  the  canners  withdrew  thefr  former  resolution  nnd 
Hgi'eed  to  adopt  and  forward  to  the  Attorney  General  a  resolution  against 
utodiQcHtion.  To  sweeten  the  doae  the  wholesalers  offered  to  modify  their 
joint  policy  of  not  buying  fatures  and  promised  to  buy  futures  next  spring, 
something  ivhtch  they  had  refused  to  do  last  spring,  and  which  greatly  embar- 
rassed the  canners  in  their  ttnancing  and  consequently  reduced  their  output. 
No  argument  was  had  before  the  convention  on  the  decree  matter.  The  presi- 
dent of  the  National  Wholesale  Grocers'  Association  was  on  the  proRram  for  an 
iiililresH,  and  practically  the  whole  of  his  address  was  given  up  to  arstument 
HKainst  modification  of  the  decree.    No  one  was  allowed  to  make  r^ly. 

No  additional  facts  were  brought  out  at  the  Chicago  meetlnR  of  the  western 
ranners  to  cause  a  reversal  of  their  former  decision.  Why  was  no  discussion  had 
and  why  was  no  one  allowed  to  address  the  members  except  the  president  of 
ihe  National  Wholesale  Grocers'  Association?  A  s^ect  committee  of  leaders 
among  the  canners  for  two  days  held  secret  sessions  with  the  wholeanlers,  and 
»  ileal  was  made.  .\t  the  last  minute  the  resolution  was  jammed  through  with- 
out debate.  I  submit  in  confidence  to  your  committee  a*  copy  of  the  original 
resolution  with  the  names  of  the  committee  written  by  one  of  the  members  of 
that  committee.  1  have  attached  two  letters  written  by  members  of  that  com- 
mittee to  me.  These  letters  I  must  request  your  comlttee  to  hold  in  confidence. 
Tliey  speak  volumes. 
I  ijuote  a  letter  from  a  com  eanner  which  I  submit.  He  says: 
"  We  are  flooded  with  letters  from  Jobbers,  requesting  that  we  do  what  we 
can  TO  have  the  decree  stand  as  it  is;  hnt  we  feel  that  it  Is  to  our  Interest  that 
the  packers  should  be  allowed  again  to  handle  canned  goods." 
And  from  another  In  the  South ; 

"  While  we  believe  100  per  cent  are  tn  sympathy  with  your  stand  on  setting 
aside  the  packers'  decree,  they  are  adverse  to  taking  sides  In  the  matter.  As 
j'ou  are  aware,  they  are  all  small  canners  outside  of  two  or  three,  and  beileve 
they  would  be  the  victims  of  the  wholesalers'  anger.  Consequently,  will  do 
nothing  as  an  association," 

I  also  submit  a  letter  from  one  of  our  brokers,  who  is  having  difUculty  with 
the  wholesalers  on  account  of  our  stand  In  this  decree  matter.  Also  a  letter 
from  a  wholesale  grocer  to  our  concern.  The  whole  letter  is  a  thinly  veiled 
threat  to  boycott  us  unless  we  reverse  our  position.  In  addition  to  those 
which  I  have  quoted,  I  submit  a  number  of  other  letters  which  I  will  ask  to 
hold  88  confidential  and  return  to  me  whMi  you  have  finished  with  them.  For 
ohvlous  reasons,  I  must  request  that  the  committee  does  not  publish  the  names 
of  the  writers  of  these  letters. 

Our  own  organization  received  a  letter  under  date  of  October  22,  which  letter 
Is  in  circular  form  and  signed  by  seven  wholesale  grocers.  Among  other 
things,  they  say  to  us. 

■'  Tou  will  have  to  be  on  one  side  or  the  other  of  the  fence  and  stay  put.  It 
is  for  yon  to  choose  now  as  to  whether  you  are  with  us  or  against  us.  Ton  can 
not  l>e  both.  All  of  us  make  mistaken.  It  Is  out  belief  that  you  will  be  big 
enough  to  realize  that  you  have  made  one.  We  await  with  interest — even 
aniletv.  information  as  to  what  conclusion  you  have  reached  to  the  subject 
matter  in  this  letter." 

Needless  to  say  the  subject  matter  of  this  letter  was  the  modiflcatfon  of  the 

Here  fs  another  written  by  a  wholesale  grocer  to  a  eanner  In  New  York  State. 
This  Is  circular  in  form  and  must  have  been  received  by  many  canners.  This 
wholesaler  says : 

"  Therefore,  we  lielleve  It  time  for  us  to  choose  the  men  with  whom  we  do 
tiiisiness,  and  It  will  be  only  common  sense  for  us  to  choose  the  people  who 
cooperate  with  us  and  do  not  cooperate  by  resolution  or  any  other  way  w'th 
fi-irces  that  are  trying  to  create  a  monopoly  in  food." 

If  these  are  not  let'ers  threatening  boycott  and  reprisal,  what  are  they? 

Tf  Is  hip:h  time  that  these  wholesale  grocey  organiJiatalonB  should  be  re- 
strained:  they  should  not  further  be  alloweil  to  bulldoze  and  terrorize  and 
(lioate  to  both  those  of  whom  they  buy  and  to  whom  they  sell.  I  suggest  here 
i«  a  fertile  field  for  the  activities  of  the  Federal  Trade  Commission. 
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THE  QUEBTION  OP  MOMOPOLT. 


Before  this  bearing  is  concluded  no  doubt  tliose  opposed  to  modification  of 
the  decree  will  repeatedly  make  tlie  cbarge  that  the  packer  defendants  bave 
attempted  to  monopolize,  or  will  monopolize,  the  distribution  of  wholesale 
grocery  Items.  Ae  some  one  once  aald,  "Assertion  Is  not  proof,"  and  I  respect- 
fully suggest  that  tbls  committee  should  make  a  aeerchlng;  Inveatlgatlon  of  this' 
phase  of  the  matter  and  not  allow  to  go  unchallenged  mere  assertions  of 
monopoly  or  monopolistic  control.  In  the  reports  of  the  Federal  Trade  GommlB- 
sion  and  In  bulletins  and  letters  by  wholesale  grocers''  associations  or  whole- 
salers Individually,  there  is  a  constant  repetition  of  the  term  "  the  Big  Five." 
and  the  claim  that  they  are  "extending  their  control"  and  "the  alarming 
growth  of  the  packers,"  etc.  Xow,  all  such  refexeiices  carry  with  them  the  Idea 
of  joint  action  by  these  packers,  1.  e.,  that  tliey  must  be  considered  as  a  unit  in  op- 
eration, and  the  total  of  their  sales  considered  together.  This  is  just  one  of  the 
misleading  methods  adopted  by  those  interested  In  opposing  luodlQcHtion  of  the 
decree.  What  Justltlcstlon,  or  what  proof,  or  what  facts  do  they  have  to  warraat 
them  in  referring  to  the  packer  defendants  as  acting  jointly?  Do  they  mean  to 
say  that  the  so-called  Big  Five  or  the  packer  defendants  do  not  compete  in  the 
purchase  of  wholesale  grocery  Items,  or  that  tliey  do  not  compete  In  the  sale  of 
wholesale  gnjcery  Items?  If  they  so  contend,  let  them  present  fticts  and  Dot 
by  Innendo  or  Insinuation  or  mere  assertion  seek  to  convey  the  Idea  that  these 
five  packing  concerns  are  not  In  competition  In  the  purchase  and  distribution  of 
wholesale  Rrocery  items.  There  is  no  reason  for  lumping  together  the  sales  of 
these  packers  and  their  attempting  to  draw  some  conclusion  or  other  therefrom 
any  more  than  there  would  he  for  me  to  add  together  the  saie^i  of  the  Qve 
largest  wholesale  grocers  and  claim  that  they  were  attempting:  to  monopolize 
the  sale  and  distribution  of  wholesale  groceries.  To  my  mind,  this  point  is 
highly  Important,  for  the  Government  does  not  even  charge  in  Its  petition  in  this 
case  any  attempt  by  these  packers  to  monopolize  through  any  agreement,  under- 
Standing,  or  joint  action  of  these  packers  in  wholesale  grocery  lines.  Nor  does 
the  report  of  the  Federal  Trade  Commission  show  any  joint  or  concerted  action 
by  these  packers  in  such  lines.  We  should  get  away,  then,  from  the  impression 
that  these  packers  are  acting  together.  Definite  facts  should  be  presented  to 
prove  any  sucb  charge.  Each  one  of  thes^  packers  and  their  business  must  be 
viewed  separately,  just  as  the  bus'ness  of  each  wholesale  grocer  must  be  con- 
sidered separately.  Each  in  competition  with  all  of  the  others.  When  we 
approach  the  question  from  this  viewpoint  we  find  any  clulm.'<  of  alleKe<i 
monopoly  wholly  unfounded.  For  example.  In  the  report  of  the  Federal  Trade 
Commission  of  the  meat-packing  industry  the  stat«nent  Is  made: 

"Armour's  drive  into  the  rice  market  In  a  single  year  Is  i>erhaps  the  mont 
striking  of  the  potentialities  In  this  direction." 

The  report  then  continues  to  say  that  Armour  sold  16,000.000  pounds  of  rice 
in  1917 ;  that  Armour  is  the  largest  rice  niercliant  In  the  world,  and  that  the 
wholesale  price  of  rice  Increased  65  per  cent.  It  should  be  borne  in  miml 
that  these  facts  are  set  up  as  "  perhaps  the  most  striking  instances  of  the 
potentialities  in  this  direction." 

Investigation  discloses  tliat  the  total  production  of  rice  in  the  United  State^^ 
In  1917  was  34,739,000  bushels  (see  p.  504  of  the  1918  Tearhi>ok  of  the  Depart- 
ment of  Agriculture),  at  45  cents  per  bushel,  the  figure  of  rough  rice — tills 
figure  is  larger  for  clean  rice,  but  the  Department  of  Agriculture  la  not  clear 
whether  it  Is  rough  rice  or  clean  rice — and  taking  the  smaller  figure,  which 
gives  a  lesser  total,  that  equals  1,560,000,000  pounds.  There  were  imports  of 
rice,  266,000,000  pounds,  which  means  a  total  consumption  of  1.826,000,000 
pounds.  Sixteen  million  pounds  of  rice,  therefore,  handled  by  Ai-niour  &  Go. 
was  nine-tenths  of  1  per  cent  of  the  total  consumption  In  the  United  States, 
This  the  Federal  Trade  CommLssion  has  said  "is  perhaps  the  most  strikinK 
instance  of  the  potentiality  in  this  direction,"  The  consent  decree  prohibits 
Armour  &  Co.  from  handling,  nine-tenths  of  1  per  cent. 

The  statement  that  the  wholesale  price  of  rice  during  such  period  increaseil 
65  per  cent,  as  it  stands,  is  undoubtedly  correct.  There  Is  an  Insinuation  in 
the  contest  that  Armour  &  Co.,  through  handling  such  a  large  quantity  of  rice, 
forced  the  wholesale  price  up  to  such  a  point- 

The  truth  is  that  the  average  farm  price  of  rice  in  1916  was  99.9  cents, 
according  to  the  Agriculture  Yearbook.  In  1917  it  was  189.6  cents,  or  an  increase 
of  113  per  cent  in  the  price  received  by  the  grower  of  rice  during  this  period. 
It  Is  apparent,  therefore,  that  the  grower  profited  by  the  Increased  price  of  rice. 
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And  so  we  Bee  that  "  tbls  most  ettlklng  instance  of  tlie  potentialities  In  thla 
direction  "  will  bear  real  investigation  in  view  of  tlie  actual  facta. 

I  find  also,  by  reference  to  the  Federal  Trade  GoinmlsBlon  report,  that  Armonr 
ft  Co.'s  total  sales  of  canned  tlab  and  vegetables  and  sundries,  canned  and  drieil 
fmlts,  fruit  preserves  (soda  fountain  supplies  and  grape  Juice  constituted 
4.6  per  cent  of  their  total  sales.  The  commission  points  out  that  this  does  not 
include  sales  of  dressed  [toultry,  eggs,  butter,  and  cheese,  and  sUice  these 
iteius  are  not  covered  by  the  decree  I  do  not  Include  them.  Wilson  k  Go. 
r^wrted  to  the  conunlsBlon  that  its  specialty— tbe  canned  food,  preserve,  and 
condiment  business— was  less  than  4  per  cent  of  its  buslneas  In  1&18.  Morris 
&  Co.  In  their  answer  to  the  petition  in  this  case  states :  "  It  is  an  admitted 
fact  that  the  nnmber  of  wbolesale  grocers  and  the  volume  of  business  done  by 
them  since  Morris  &  Co.  entered  this  field  in  the  latter  part  of  1917  has  Increased 
more  than  10  per  cent.  TMs  conclusively  demonstrates  that,  Instead  of  elimi- 
nating competition  or  even  Injuring  the  business,  the  competition  of  the  packers 
has  stimulated  and  been  beneficial  to  the  business.  The  entire  bnalness  done 
by  Morris  &  Co.  In  the  so-called  unrelated  lines,  which  constats  almost  entirely 
of  canned  fmlts  and  vegetables,  amounted  to  less  than  2  per  cent  of  the  total 
annual  sales  of  the  company. 

No  flgores  for  Cndahy  &  Co.  are  available,  hut  I  fee)  sure  the  wholesale 
grocers  will  not  claim  that  they  were  ever  interested  to  any  great  eitent  in 
the  sale  of  wholesale  grocery  lines  through  their  own  branch  houses.  Nor  do 
I  find  in  the  Federal  Trade  Commission  reports  any  exact  Sgnres  as  to  tbe 
amount  of  Swift  &  Co.  sales  of  these  Items,  although  tbe  report  does  show 
sales  of  canned  goods  by  Libby ;  but  It  appears  (see  p.  2967,  transcript  of  testi- 
mony case  of  National  Wholesale  Grocers'  Association  v.  HInes,  before  the 
I.  C.  C.)  that  80  per  cent  of  Lihby's  output  was  marketed  through  tbe  whole- 
sale grocers  and  only  about  20  per  cent  through  tbe  selling  organization  of 
Swift  &  Co. 

In  the  hearing  before  tbe  Interstate  Commerce  CommissltHi  In  the  case  of 
the  National  and  Southern  Wholesale  Grocers'  Association  v.  Walker  D.  Hlnes, 
Wltnes  Eaney,  appearing  for  the  Southern  Wholesale  Grocers'  Association, 
stated,  that  In  his  opinion  the  total  annual  wholesale  grocery  business  of  the 
country  amounted  to  approximately  two  and  one-half  billions  of  dollars.  Wit- 
ness Weld,  appearing  for  one  of  the  packers,  estimated  such  annual  business 
at  two  and  one-haK  to  three  billions  of  dollars.  It  has  been  estimated  by 
others  at  three  and  one-half  billions  of  dollars.  Accepting  the  figures  of 
Witness  Haney,  I  submit  that  if  we  consider  the  annual  business  of  these  five 
defendant  packers  in  wholesale  grocery  lines,  it  did  not  amount  to  more  than 
4  or  possibly  5  per  cent  of  the  total  of  the  country.  If  the  wbolesale  grocei's 
claim  that  such  total  shows  monopoly,  bearing  in  mind  that  each  of  the  defend- 
ant packers  Is  in  competition  with  each  and  all  of  the  others,  as  well  as 
the  5,850  wholesale  grocers  of  the  country.  I  must  say  their  claim  is  most 
onconvlncing. 

So  much  for  all  the  definite  figures  available  on  wholesale  grocery  Items 
Inclnded  in  this  decree  as  handled  by  the  packera.  Now  let  us  turn  to  the 
other  side  of  tbe  picture  and  ascertain  the  size  and  strength  of  the  wholesale 
grocers.  Are  their  numbers  decreasing  or  increasing?  In  brief,  is  there  any 
real  danger  of  thrfr  elimination,  or  is  it  only  in  the  sense  that  the  packers  do 
a  certain  amount  of  business  that  the  wholesale  grocer  might  otherwise  do 
that  they  are  opposed  to  packer  competition? 

I  bave  here  a  book  entitled,  "  Population  and  its  Distribution,"  compiled 
from  liie  figures  of  1920  United  States  census,  including  distrihutloo  of  retail 
and  wholesale  dealers,  compiled  from  trade  sourees,  issued  by  J.  W.  Walter 
Thompson  Co.  At  page  309  of  this  volume  there  is  compilatiou  showing  the 
total  number  of  wholesale  grocers  by  States.  The  total  for  the  country  is 
5.950.  Will  the  wholesale  groce»  assert  that  this  number  is  not  the  result 
of  auccesslve  increases  each  year? 

We  find  that  the  Interstate  Commerce  Commission  in  its  decision  In  the 
case  above  referred  to  stated : 

"  Wbolesale  grocers  are  widely  scattered.  They  are  found  in  every  State 
and  in  practically  every  city  of  considerable  size.  There  la  a  total  of  5,304 
wholesale  grocers  In  tbe  United  States,  located  In  1,899  cities  and  towns.  In 
the  eastern  territory.  Including  the  western  termini  of  tbe  eastern  trunk  lines, 
tli«-e  are  located  1,322;  In  central  territory.  708;  in  southern  territory,  1,730; 
and  In  -western  territory,  1,544.  The  distributing  areas  of  the  grocers  vary. 
The  average  radius  of  distribution  for  tbe  larger  houses  is  between  100  and 
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200  miln.  although  soDie  may  oouslderablr  exceed  these  dlstaucea,  partlcu- 
larlf  witb  speclailtlea  and  etaiidnrd  brandH.  For  all  wholesale  grocers  the 
averaee  does  not  exceed  100  miles." 

This  case  was  started  In  1919,  and  the  figures  lotroduced  in  evidence  were  evl- 
dentl?  not  as  recent  as  thoae  of  tlie  Thompson  Co. 

By  reference  to  Bulletin  No.  26  of  the  Bureau  of  BuBloess  Research  of  Har- 
vard University,  entitled  "  Operating  Expenses  in  the  Wholesale  Grocery  Busi- 
nesB  In  1920."  we  find  the  followlDg  Information : 

"  The  statements  from  322  wholesale  grocers  provide  the  data  BUmmarized 
In  this  bulletin.  These  firms  were  located  In  45  States  and  Canada.  Their 
aggregate  sales  In  1920  were  $643,949,000.  The  net  sales  of  the  Individual  firms 
ranges  from  S176.OO0  to  $28,400,000;  about  one-half  of  the  Arms  bad  sales  be- 
tween 9G00,000  and  $1,500,000.  The  bureau  has  had  complete  reports  from  45 
tlrms  for  the  entire  period  (lflie-1020),  the  avf^rage  net  sales  per  firm  for  this 
fronp  were  as  follows :  1916.  $1.360,000 ;  1GI7,  $1,690,000 ;  IGIS,  $1.907,000 ;  1919, 
$2,340,000;  1920.  $2,606,000." 

From  the  above,  it  Is  evident  that  the  extent  to  which  the  packers  have  en- 
tered Into  the  wholesale  grocery  business  has  not  resulted  in  driving  these  firms 
out  of  business.  A]1  such  claims  of  the  wholesale  grocers  are  grosriy  exaggerated. 
Otherwise,  how  would  the  average  net  sales  of  ail  Arms  from  whom  the  complete 
reports  were  received  show  an  increase  of  100  per  cent7 

An  interesting  example  of  growth  by  a  wholesale  grocer  Is  found  by  reference 
to  Moody's  Manual  of  Corporation  Securities  for  the  year  1921,  pages  771,  In  the 
statement  of  the  Western  Orocer  Co.  of  Cedar  Rapids,  Iowa : 

"Western  Grocer  Co.  (Inc.),  February  11,  1901.  in  Iowa,  owns  and  operates 
following :  H.  L.  Spencer  Co.,  Oskaloosa,  Iowa ;  Letts-Fletcher  Co.,  Marshall- 
town,  Tows  :  Letts-Pi  etcher  Co.,  Carroll,  Iowa ;  I^tts-Spencer  Smith  Co.,  Mason 
City,  Iowa ;  I^tts-Parker  Co..  Eldorado,  Kans. ;  Western  Grocer  Co.,  Albert  Lea, 
Minn. ;  Western  Grocer  Mills.  Marshalltown,  Iowa ;  Western  Grocer  Mills, 
Holland,  Iowa ;  Wes(em  Grocer  Co.,  Dubuque,  low^ ;  Western  Grocer  Co.,  Clin- 
ton. Iowa ;  Western  Grocer  Co.,  Owatonna,  Minn. ;  Western  Grocer  Co.,  Cedar 
Rapids,  Iowa ;  Western  Grocer  Co.,  Minneapolis,  Minn.  Company  also  owns  a 
substantial  Interest  in  the  Pacific  American  FlBheries,  Bellingham,  Wash. 

"CaplUI  stock,  authorliied,  $6,000,000;  common  and  preferred.  $2.500W0. 
Seven  per  cMit  cumulative  preferred,  outstanding  January  1,  1921.  $S,242,600 
common,  and  $1,091,900  preferred,  par  $100." 

I  do  not  understand  that  statement  exactly.  1  may  have  to  verify  those 
figures. 

The  Chaibman.  Mr.  Campbell,  pardon  me.  If  your  statement  is  incorrect  and 
you  find  it  so,  do  you  desire  to  correct  it  later? 

Mr.  CAHPBBL.L.  Yes ;  I  should  desire  to  refer  to  this  original  statement  again 
and  correct  it  if  it  is  incorrect. 

The  Chairman.  That  may  be  done. 

Mr.  Campbell.  No  funded  debt.  Preferred  stock  has  preference  as  to  assets- 
Stock  transferred  and  registered  by  secretary  and  treasurer  of  company. 

Gross  sales,  1914.  $8,496,552;  1915,  $9,873,587;  1916,  $10.833352;  1917,  $15,- 
172,.'i52;  1018,  $18,306,615;  1919,  $22,028,927;  1920,  $26,668,215. 

The  volume  of  business  transacted  by  this  wholesale  grocery  company  has 
more  than  trebled  In  sis  years,  and  it  was  during  those  years  that  the  packer 
defendants  were  most  actively  engaged  in  distributing  wholesale  grocery 
Items.  Such  an  increase  from  approximately  eight  and  one-half  millions  of 
gross  sales  in  1914  to  over  twenty-six  and  one-half  millions  in  1920  would  seem 
to  Indicate  a  healthy  and  continuous  growth  despite  the  proKlmlty  of  this  com- 
pany to  tlie  principal  pacldng  house  centers  of  distribution. 

I  believe  the  wholesale  grocers  well  know  their  claims  as  to  the  alleged 
"  alarming  growth  of  the  packers "  will  not  stand  up  when  their  assertions, 
glittering  generalities,  and  alarming  views  on  this  point  are  put  to  the  test  by 
real  facts  and  figures.  I  believe  they  knoi^  also,  or  their  lawyers  know,  that 
"  there  Is  no  limit  under  the  American  law  to  which  a  business  may  not  Inde- 
pendently grow;"  that  mere  increase  in  the  amount  or  volume  of  "wholesale 
grocery  business"  handled  by  any  one  defendant  or  by  all  these  defendants 
Is  not  in  any  sense  legal  proof  of  monopoly  or  attempt  to  monopolize  declared 
unlawful  by  the  antitrust  acts.  I  understand  the  decision  of  the  Supreme 
Court  in  the  Steel  ease  settled  very  conclusively  that  mere  siie  was  not  an 
offense  against  the  antitrust  acts.  As  I  say,  I  believe  the  wholesale  grocers 
know  this  and  consequently  have  attempted  heretofore  at  least  to  bolster  up 
their  claim  of  monopoly   by    asserting  that   these   packer   defeudants    were 
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accorded  anfalr  ailvantegea  over  the  wholesale  groMra  In  expedited  transpor- 
tation servife  and  more  favorable  freight  ratee.  Ttils  phage  of  the  matter 
was  fully  prCBCnted  hy  the  Federal  Trade  CommifBlon  in  one  of  their  reports, 
and  was  inflistently  made  l)y  the  wholesale  ftrocers.  A  complete  and  flnal 
anawer  to  such  claims  is  contained  in  the  decision  of  the  Interstate  Commerce 
CommiBsloD  rendered  under  date  of  June  22,  1B21.  (62  I.  C.  C,  Decisions, 
P.  375.) 
The  Interstate  Commerce  Commission  there  held : 

"  1.  Practice  of  defendants  in  iiermittli^  the  meat  packers  to  load  certain 
articles  of  groceries  in  their  peddler  and  hranch-house  cars  not  shown  to  result 
in  undue  prejudice  to  complainants  or  unduly  to  prefer  the  packers. 

"2,  The  varioUB  peddier-car  rates  and'  rules  are  not  shown  to  he  unreason- 
able or  unduly  prejudicial,  except  that  the  mileage  scale  of  rates  applicable  on 
{wcking  house  products  in  peddler  cars  in  southwestern  territory  found  to  be 
unduly  prejudicial  to  complainants  and  unduly  preferential  of  the  meet 
packers  in  so  far  as  said  scale  of  rates  applies  on  lard  substitutes,  cotton- 
seed cooking  oil,  peanut  oil,  com  cooking  oil,  soya-bean  cooking  oil.  canned 
meats,  canned  soups,  chicken  tamaie,  chile  con  care,  spaghetti  meat  chile,  and 
canned  meats  with  vegetable  ingredients. 

"  3.  Various  rules  applicable  on  mixed  carloads  of  fresh  meats  and.  paeklng- 
honse  products  found  unjust,  unreasonable,  and  unduly  prejudicial.  Reason- 
able and  uniform  mixing  rules  prescribed  for  the  future." 

This  committee  should  know  that  this  was  a  vigorous  and  ttaofougb  effort 
of  the  wholesale  grocers  to  cripple  competition,  and  was  never  abandoned  at 
any  time  as  a  result  of  the  consent  decree  or  otherwise.  The  commission  in  Its 
decision  plainly  disr^arded  any  possible  effect  of  the  consent  decree  deciding 
the  cflse  on  Its  merits  and  the  chief  counsel  for  the  complainant,  National 
Wholesale  Grocers'  Association.  Clifford  Thorne.  In  making  report  to  the  Wbole- 
snle  Grocers'  Convention  at  Colorado  Springe,  July,  1920,  said : 

"The  trial  has  been  somewhat  imposing  in  the  array  of  parties.  Twenty 
lawyers  have  actively  participated.  The  case  involved  practically  all  the 
railroads,  and  all  the  packers,  and  all  the  principal  wholesale  grocers  In  the 
Nation. 

"  The  trial  was  presided  over  by  the  chairman  of  the  Interstate  Commerce 
Commtsslon. 

"  More   than  250  exhibits  and  several  thousand  pages  of  testimony  make 
up  the  record. 
"  The  trial  lasted  30  days. 

"  Hearings  were  conducted  at  Chicago.  Memphis,  Tenn.,  and  Washin^oo, 
D.   C.     •     •    • 

"In  the  midst  of  the  flght — at  Its  very  climax — after  we  bad  put  In  prac- 
tically our  entire  case,  the  packers  voluntarily  offered  to  give  up  the  handling 
at  about  one-fourth  of  their  groceries.  But  we  have  not  accepted  this  conr- 
promlee.  tendered  through  the  good  offices  of  the  splendid,  well-meaning,  but 
ill-advised  Attorney  General.  We  want  a  clear-cut  victory.  We  want  equality 
on  all  our  products.    The  fight  Is  on.    There  I  have  told  you  my  story." 

After  the  thoroughly  considered  decision  of  the  Interstate  Commerce  Com- 
missioD  that  the  packers  do  not  enjoy  unfair  advantages  in  tranf^rtation 
Mrvices  the  wholesale  grocers  should  not  be  permitted  a  retrial  of  such 
issues  before  tbis  committee.  When  the  actual  facts  in  the  matter — instead  of 
more  assertions — were  presented  for  Judicial  consideration,  the  whole  ease 
of  the  wholesale  grocers  collapsed  completely. 

In  the  reply  filed  by  the  counsel  for  the  National  Wholesale  Grocers'  Asso- 
ciation in  this  case  before  the  Interstate  Commerce  Commission  they  stren- 
uously deny  that  their  organization  sought  at  any  time  to  have  legislation 
enacted  that  would  force  the  packers  out  of  the  business  of  handling  certain 
commodities  that  were  handled  by  grocers.    In  tbis  connection  they  state : 

"  The  Southern  Wholesale  Grocars'  Association  did  appear,  in  favor  oE  such 
legislation.  The  National  Wholesale  Grocers'  Association,  the  complainant 
in  this  proceeding,  purposely  refrained  from  so  appearing.  The  ^ecutive 
(timmittee  of  the  latter  organization,  and  also  the  legislative  connnlttee. 
considered  the  subject  carefully  and  determined  definitely  and  unanimously 
that  it  would  not  urge  any  such  legislation.  The  National  Wholesale  Grocers' 
Association  did  not  favor  any  one  of  the  numerous  so-called  "  packers' 
bills"  pending  either  in  the  present  Congress  or  the  previous  Congress,  or 
in  any  other  Congress.  We  have  the  coniplele  record  and  know  positively 
that  the  national  association  has  taken  no  such  action  since  the  date  of  Its 
organization  in  1906. 
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"Tbe  oDlr  leglidatlon  the  national  aModatloa  would  bare  fayored,  as  was 
decided  by  Its  executive  committee  and  Its  legislative  committee  and  approved 
by  the  members,  would  bave  been  a  bill  desl)nied  merely  to  place  the  packers 
and  tbe  gTocera  on  an  even  plane,  wltbout  any  special  privileges  for  eitber. 
It  was  said  again  and  again  in  these  meetings  of  tbe  aeaoclatlon  tbat  the 
entire  fleld  should  be  free  and  open  both  for  the  packer  and  for  the  wholesale 
grocer,  as  well  as  for  any  other  competitor  or  prospective  competitor." 

If  they  were  sincere  In  tbelr  statement  that  "  the  entire  field  should  be 
free  and  open  both  for  the  packer  and  for  the  wholesale  grocer,  as  well  as  for 
any  other  competitor,"  why  do  they  now  etrennously  oppose  modiflcatlon  of 
this  decree,  which  will  do  nothing  more  than  accomidlsh  that  very  result? 

Nor  have  the  wholesale  grocers  always  been  of  the  opinion  tliat  the  competi- 
tion of  any  of  the  packers  In  the  wholesale  grocery  busineas  was  such  as  they 
need  fear.  For  example,  in  one  of  tbelr  trade  journals,  the  Wholesale  Grocer, 
Issued  in  November,  1920  (nine  months  after  the  decree  was  in  effect),  appears 
an  article  entitled  "  Grocers  not  made  with  money,"  which  says  In  part : 

"Armour  has  very  clearly  demonstrated  some  old  truths  In  his  attempts  to  use 
bis  good  name  as  a  meat  packer  to  promote  other  baslneSB  activities.  His 
grocery  buBlness  has  been  a  failure.  The  Armour  Grain  Co.,  the  cofFee  brancb 
of  his  general  grocery  venture  and  other  activities  closely  allied  with  tbe  gen- 
eral wholesale  grocery  business,  alt  have  failed  of  success  in  spite  of  good 
national  advertising  and  an  almost  limitless  bank  account  set  aside  for  the 
promotion  of  tbe  grocery  venture. 

"Armour,  the  trained  meat  packer  and  eiperlenced  financier,  has  been  able 
to  create  a  wonderful  machine  for  tbe  buying,  selling,  packing,  and  distributiou 
of  all  manner  of  meal  products.  Economy  and  efflclenty  operate  everywhere 
and  work  smoothly,  too.  In  every  branch  of  the  Armour  meat  Industry.  E>x- 
perts  for  the  various  departments  of  the  business  are  under  the  supreme  direc- 
tion of  an  expert  head  of  the  business.  The  public  know  Armour,  the  packer. 
Aimour  Is  identified  with  good  meats  and  good  service.  The  people  know  bis 
meats  and  his  aervlee.  Tile  people  can  not  think  of  him  seriously  In  other 
lines  of  business  activity. 

"  The  Armour  people  somehow  did  not  understand  that  the  wholesale  grocery 
business  requires  peculiar  busiaess  machinery.  Just  as  the  meat-packing  busi- 
ness does,  and  tbat  the  tried  and  successful  policy  of  the  packing  Industry  can 
not  be  applied  wtlh  success  to  the  grocery  business. 

"  Tbe  wholesale  grocers  sever  the  entire  country  thoroughly,  and  when  they 
undertake  to  distribute  the  manufacturers'  specialty  products,  they  are  able  to 
back  up  the  manufacturers'  national  advertising  campaign.  Armour  with  Iiis 
distributing  houses  could  not  near  cover  the  retail  trade  of  the  country  and  ^ve 
force  to  his  national  advertising." 

I  now  wish  to  submit  some  economic  reasons  for  modification  of  this  decree. 

CrVREASOKABLE    I 

Canners  bave  always  claimed  that  the  wholesale  grocers  were  charing  too 
much  to  distribute  canned  goods.  California  producers  of  dried  and  canned 
fruits  have  always  felt  that  this  was  true.  One  of  the  objections  urged  af;alnst 
the  reentry  of  the  packers  in  distribution  is  the  claim  by  the  wholesale  grocers 
that  the  packers  follow  the  practice  of  handling  only  those  groceries  in  which 
there  are  good  profits.  If  the  profits  on  these  certain  Items  were  deduced  by 
competition,  wholesale  grocers  claim  they  would  be  put  out  of  business.  They 
reason  that  the  producers  of  canned  and  dried  fruits,  canned  vegetables,  and 
other  items  on  which  they  make  large  profits  must  continue  to  be  held  up  by 
the  wholesale  grocers,  aiid  that  the  public  must  continue  to  pay  extortionate 
prices  for  canned  goods  in  order  tbat  the  wholesale  grocers  may  make  these 
profits. 

Mr.  Anderson,  chairman  of  the  Agricultural  Inquiry  Commission,  states  that 
37  cents  of  the  consumer's  dollar  represents  the  cost  of  producing  the  article  and 
the  cost  of  material  that  went  Into  it;  14  cents  represents  all  the  proQts; 
49  cents  the  cost  of  service  of  distribution.  Without  going  Into  an  academic  dis- 
cussion and  study  of  the  question  of  distribution,  we  all  admit  that  producers 
and  consumers  are  insistent  that  this  cost  shall  be  reduced.  The  wholesalers 
of  this  country  are  the  hub  around  which  the  whole  system  of  distribution  Is 
built,  and  they  are  resisting  to  the  utmost  any  method  or  means  by  which  the 
people  will  be  able  to  save  at  least  a  part  of  die  49  c«itfi  they  are  compelled  to 
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pay  for  distribution  out  of  evety  dollar  they  are  compelled  to  speud  for 


I  wish  to  direct  attention  to  two  exceedingly  important  facta  in  counectton 
with  this  hearing — such  facta  of  Importance  primarily  to  the  one  hundred  and 
ten  mlUlona  of  American  citizens  who  will  not  appear  at  this  hearing,  and, 
secondarily,  of  importance  to  thoSe  who  will  appear  here  In  hehalf  of  their  own 
interests. 

The  first  fact  la  that  both  the  retail  and  wholesale  prices  of  food  in  this 
country  were  approximately  60  per  cent  higher  In  September,  1&21,  than  were 
such  prices  in  September  of  191S  (November,  1921,  iasue  of  Monthly  Labor 
Hevfew  of  the  United  States  Department  of  Labor).  This  la  In  face  of  the  fact 
that  farm  prices  are  In  most  Inatances  lower  than  In  1913.  1  do  not  attempt  to 
assign  a  reason  for  thla  situation.  Each  person  may  have  his  own  Idea  as  to 
the  caases.  I  merely  call  attention  to  tbe  conditions  and  unqualifiedly  atate 
that  it  is  of  serious  importance  to  the  farmer  and  the  worMug  people  of  Uie 
country  and  their  families. 

The  second  fact  is  tliii:  Within  less  than  90  days,  unless  this  decree  la  modi- 
fied, extenalye  and  economical  facUitica  for  food  distribution  will  be  scrapped. 

Will  the  destruction  of  such  food  dlatrlbutlTC  machinery  help  to  bring  back 
to  normalcy  the  cost  of  food?  Will  the  denial  for  the  future  of  the  right  of 
those  people  to  use  such  facilities  help  to  keep  down  the  coat  of  food?  For  the 
first  time  In  the  history  of  this  country  certain  companies  and  Individuals  have 
been  prohibited  from  engaging  in  buBlnesa  which  Is  open  to  all  others.  Effi- 
ciency has  not  only  been  penalized  but  sentenced  to  destruction.  la  a  continu- 
ance of  such  course  desirable  in  the  beat  interests  of  not  merely  the  wholesale 
(trocers  or  the  packers  but  In  the  best  Intereeta  of  the  public?  That,  I  take  it 
is  primarily  the  question  this  committee  must  decide. ' 

CONTROr.   WBOLKSAI-BSa'   PBOFITS    WITH   PACKEBa'    COMPBriTlON. 

It  Is  conceded  even  by  the  wholesale  grocerR  that  the  meat  packers  of  the 
United  States  and  by  the  meat  packera — I  do  not  refer  to  the  so-called  Big  Five. 
but  to  alt  those  engaged  In  theadentiflc  handling  In  Interstate  diatrlbution  of 
meats,  some  300  concerns  In  this  country— have  developed  the  most  modem  and 
economic  method  of  distrlbntion  yet  established.  As  producers  we  Insist  that  it 
Is  entirely  against  the  public  interest  to  withdraw  theae  facilities  from  public 
use.  How  has  the  public  benefited  by  removing  this  competition,  thus  leaving 
the  people  In  the  clutches  of  the  wholesale  grocers'  associations? 


DISTKIBOnON  OF  FOOD 

Armour  &  Co.  and  Wilson  &  Co.  have  already  stated  to  the  writer  that  they 
are  willing  to  distribute  food  products  on  a  conmiission  basis.  By  this  method,, 
the  speculative  feature  In  the  handling  of  foods  In  this  country  would  be  abso- 
lutely eliminated.  The  producer  would  be  In  direct  competition  with  all  food 
speculators.  Under  this  plan,  which  would  no  doubt  be  approved  by  the  Depart- 
ment of  Agriculture,  producers,  canners,  and  food  manufacturera  will  be  able 
to  reach  the  smaller  dealer  at  the  lowest  possible  cost.  Consumption  of  tbeae 
products  will  Increaae  becauae  of  a  lower  price.  Both  tbe  producing  and  con- 
Bomlng  claasea  will  be  benefited.  The  cost  of  handling  by  the  packer  will  de- 
crease as  his  volume  of  business  increases.  The  producer  will  profit  by  saving 
In  dlstrlhutlon. 

PBODVCEsa,    CANNEB8,    AND    FOOD    MAWtlFACTtlBERS    I 


Producera,  cannera.  and  food  manufacturers,  especially  those  who  are  not 
large  enmigh  to  support  complete  sales  and  distributing  organizations,  should  be 
able  to  avail  themselves  of  such  facllitlea  aa  the  packer  have,  to  assist  them  In 
the  distribution  of  their  products.  This  will  enable  the  smaller  producing  units 
to  compete  with  large  organisations  on  a  more  equal  hasla, 

oEcaEK  iNCBEiASGa  coBT  or  meat  to  consumes. 

We  assert,  and  without  fear  of  contradiction,  that  the  restriction  of  the  vol- 
ume of  business  of  these  meat-packing  concerns  by  compelling  them  to  handle 
meat  products  alone,  increaaea  the  coat  of  meat  to  the  consumer  and  tends  to  re- 
duce the  price  paid  to  the  producer  for  live  atock.    It  is  a  well-known  fact  In 
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tile  field  of  production,  manufacture,  and  distribution,  that  volume  of  bustness 
deoreasea  the  cost  of  operation.  It  1b  then  In  the  public  Interest  to  Bee  tliat 
tlie  meat  packers  handle  the  largest  volume  of  basioeu  possible,  In  connection 
with  their  distribution  of  meats.  In  order  to  reduce  ibe  cost  of  operation. 

EXFOBT  BUSINESe  DCBTBOTEIt  BT  DECREE. 

One  of  the  most  important  economic  probtems  In  this  country  to-day  is  that 
of  foreign  export  business.  The  packers  have,  tbraugh  their  dlstribntlon  of 
meat  products  in  foreign  countries,  been  compelled  to  establish  their  own  Bftles 
agencies  throughout  the  world.  Prodncers,  canners,  and  food  manufncturerR 
were  able,  before  the  issuance  oT  the  decree,  to  take  advantage  of  this  most 
eOlcient  means  of  foreign  distribution.  The  decree  absolutely  prohibits  five  of 
these  packers  rfrom  exporting  any  foods  other  than  meat  prodncts,  thna  dqiriv- 
Ing  the  producers  and  manufacturers  of  food  prodncts,  of  the  best  and  most 
complete  agency  ever  established  In  this  country  for  the  distribution  of  foods 
in  foreign  coontrles.  This,  we  contend,  was  a  great  economic  mistake,  and  has 
operated  to  the  injury  not  only  of  the  producers,  but  has,  by  destroying  a  cer- 
tain amount  of  omr  eximrt  business,  indirectly  injured  every  individual  In  this 
country. 

FACILITIES  OF  THE  FACKEBS  FOB  BCONOUIC  DlflTBTHUTIOK. 

All  of  the  meat  packers  are  now  under  Government  supervision  and  control, 
and  have  some  2.000  distributing  houses  which  they  call  brancb  bonsee.  About 
1,200  of  these  are  owned  by  the  five  packers,  who  are  nnder  the  so-called  con- 
sent decree.  In  addition  to  those  branch  houses,  the  packers  have  refrigerator 
and  route  cars,  which  are  sometimes  desijiTiated  as  peddler  cars.  The  Federal 
Trade  Commission,  In  reporting  on  this  system  of  distribution,  states  that  hy 
these  peddler  cars  the  packers  are  able  to  distribute  products  direct  to  37.000 
points  in  the  United  States.  As  there  are  less  than  3.000  towns  and  cities  in 
the  TTnlted  States  of  2,500  and  over,  aod  appraximately  only  2S,000  incorporated 
towns,  which  Includes  many  towns  of  no  more  than  100  popalatlon.  It  is  evident 
that  the  meat  packers,  through  this  system  of  car  distribution,  are  able  to  reach 
practically  every  point  where  foods  are  sold.  Supplementing  these  cars,  many 
packers  are  now  using  trucks,  running  from  their  branch  houses  and  packing 
Idants  to  near-by  points,  thus  fumlsbing  retail  dealers,  hotels,  and  other  supply 
houses  a  most  perfect  and  well-oi^anlsed  service. 


I  will  only  touch  upon  one  more  phase  of  this  problem,  and  that  is  the  legality 
of  the  decree,  I  quote  from  a  letter  received  from  a  Middle  West  Congressman 
who,  in  a  few  words,  baa  covered  the  question  of  the  legality  of  the  decree  as 
thoroughly  as  might  be  done  In  a  moat  eshaustlve  brief.    He  says ; 

"  Since  the  packers  have  been  put  under  the  supervision  of  the  Secretary  of 
Agriculture  the  alleged  necessity  for  this  decree  disappears.  The  entry  of  the 
decree,  to  my  way  of  thinking,  was  not  Justifled  under  any  cireum stances.  When 
the  packer  legislation  was  before  the  House  1  stated  my  position  in  regard 
to  the  decree  at  some  length.  It  Ig  my  opinion  as  a  lawyer  that  the  decree  1b 
void  because  It  was  beyond  the  jurisdiction  of  the  court  to  enter  It.  The  court 
doubtlessly  had  the  right  to  forbid  restraints  of  trade,  etc..  but  there  Is  no 
law  of  the  United  States  which  authorizes  a  court  to  enter  judgment  forblddiuR- 
anyone  from  engaging  In  a  certain  line  of  business.  If  there  Is  no  law  pursuant 
to  which  a  court  can  make  such  a  judgment,  then  the  consent  of  the  parties  ciin 
not  confer  the  jurisdiction  If  It  should  he  deemed  neceaaary  for  tbo  conuiioii 
good  that  persons  in  one  line  of  business  should  be  prohibited  from  engaglni^ 
in  other  lines  of  business — a  very  delicate  questlon^ — it  should  be  so  declnretl 
by  the  legislative  branch  of  the  Government. 

"  I  can  not  be  accused  of  iM-lng  friendly  to  the  packers,  but  I  tflke  the  liberty  • 
of  urging  that  tor  the  reasons  stated  the  decree  should  be  set  aside,  or  at  least 
that  part  of  It  which  prohibits  them  from  carrying  certain  commodities  in  their 
reft'lgerator  or  other  cars." 

CONCLUSION. 
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ijucer  or  the  consumer;  and,  further,  that  it  is  not  based  upon  law.  I  respect- 
fully request  a  recoinmeodation  by  your  committee  to  the  effect  that  the  dt>cree 
should  be  set  aside  because  it  la  operating  to  the  economic  disadvantage  of  the 
people  of  this  country,  and  is  not  sustained  by  either  fact  or  law. 

Respectfully  submitted. 

Vebkon  CampbelIh 
Vice  President  and  General  Manager, 

CalHomia  Cooperative  Cannerieg. 

The  Cbaibuar.  The  committee  will  asb  questions  first,  after  which  questions 
hy  persons  present  may  be  submitted.  Judge  Ilainer,  do  you  desire  to  ask  any 
questions? 

Judge  Hainbb.  No.' 

The  Chaibman.  Do  you,  Mr.  Hall? 

Mr.  HiUL.  No. 

The  Chjjbman.  I  have  some  questions  I  would  like  to  ask.  Now,  Mr.  Camp- 
bell, you  say  that  the  wholesale  grocers  are  indulging  in  a  system  of  unfair 
methods  in  procuring  canners  to  oppose  this  modification,  and  that  they  have 
power  to  injure  such  canners  If  they  do  not  80  oppose  it.  How  does  it  come 
that  you  have  not  been  so  iBfluenced,  and  do  not  oppose  this  modiflcation? 

Mr.  Oampbeix.  I  think  ray  reasons  are  sufflciently  stated  in  the  opening  of 
my  statement,  in  which  I  showed  the  damage  done  us  through  the  destroying 
of  this  contract  which  we  had  with  Armour  &  Co.  That  contract  was  very 
valuable,  and  our  directors  considered  It  worth  while  making  an  effort  to 
restore  that  contract,  or  again  make  connection  with  Armour  &  Co.  for  distri- 
bution of  our  goods.    . 

The  Chaibuan.  Are  you  afraid  they  will  injure  you  In  your  bualnese  because 
of  your  stand  here? 

Mr.  Campbell.  Why,  I  am  being  injured  to  some  extent  at  the-present  time, 
as  is  shown  by  some  letters  which  I  have  submitted  to  you  in  confidence  here, 
letters  which  have  been  written  to  us. 

The  Chaibman,  You  say  you  borrowed  *260,000  Of  Armour  &  Oa.? 

Mr.  Campbell.  We  originally  borrowed  $250,000,  $50,000  of  wlitch  has  been 
subsequently  repaid  to  them. 

The  Chaihmam.  How  Is  that  evidenced ;  by  what,  that  note? 

Mr.  Campbell.  A  mortgage  on  the  plant  at  San  Jose,  Calif. 

The  Chaibman.  And  that  mortgage  is  still  In  existence? 

Mr.  Campbell.  That  mortgage  Is  still  In  existence.  It  runs  over  a  period  of 
10  years. 

The  Chaibman.  Have  you  borrowed  money  of  anybody  else? 

Mr.  Campbell.  We  have  borrowed  money  of  banks.  We  have  a  mortgage  on 
other  plants,  which  mortgage  is  in  possession  of  banks  in  Los  Angeles. 

The  Chaibmah.  Well,  have  you  any  other  loans;  anybody  else  you  owe 
money  to? 

llr.  Campbell,  We  borrow  money  during  the  packing  season.  We  borrowed 
quite  a  considerable  quantity  of  money  this  year  from  the  War  Finance  Cor- 
poration, from  concerns  In  Philadelphia,  and  from  banks  elsewhere. 

The  Chaibman.  Approximately  tiow  much  did  you  borrow  from  the  War 
Finance  Corporation? 

Mr,  Campbell.  $700,000,  total. 

The  Chaibman.  Do  you  feel  that  tbis  mortgage  prejudices  you  in  favor  of 
Armour  &  Co.  ? 

Mr.  Campbell.  Not  in  thk  least.  We  are  prejudiced  In  favor  of  Armour  & 
Co.  by  the  service  they  can  render  us. 

The  Chaibman.  Are  you  in  the  employ  of  any  packer? 

Mr.  Campbell.  Absolutely  not. 

The  Chaibman.  Have  they  promised  to  pay  you  anything  for  doing  anything 

Mr.  Campbell.  Absolutely  nothing. 

The  Chaibman.  Do  you  expect  any  pay? 

Mr.  Campbell.  I  do  not. 

Judge  Haineb,  What  is  the  membership  of  your  cooperative  association,  Mr. 
Campbell? 

Mr.  Campbell.  Well,  I  don't  know  the  exact  number.  It  Is  between  700  and 
1.000. 

Judge  Hainer.  Who  are  they,  fruit  growers? 

Mr.  Campbell.  Fruit  growers;  yes.  They  are  fruit  and  vegetable  growers — 
farmers. 
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The  Cbaibman.  And  they  owq  your  plant? 

Mr.  Caupbell.  They  owd  our  plaut;  yes. 

Judge  Hairkb.  When  was  your  plant  eatubllahed? 

Mr,  Uaupbell.  Well,  we  built  the  flritt  plaui  In  Bun  Joue ;  I  think  It  wub  In  the 
beginnlug  at  1918,  [t  I  renieuiber  right,  or  tlie  clone  of  1618,  I  believe. 

The  Chaibman.  Have  any  <rf  the  packers  r^ueated  you  to  make  an  effort 
to  procure  this  inoUiflcutlony 

Mr.  Campbell.  No,  sir ;  they  have  not,  In  fact,  tliey  have  ruHiated  my  efforts  ; 
Bome  of  theni  reslwteU  my  efforts. 

The  Chairman.  I  believe  thiit  that  Is  all  I  care  to  ntriE.  Judge  Haiuer,  have 
you  anything? 

Judge  Hainkb.  When  did  you  first  press  this  niodifi.;ation  of  this  decree? 

Mr.  Campbell.  May,  1920. 

Judge  Uaineb.  Did  you  ever  have  an  opportunity  to  be  heard  before  the 
decree  was  enteral,  or  ^nce? 

Mr.  Campbell,  No,  sir. 

Judge  Haineb.  This  Is  the  fliHt  opportunity  you  i.ave  had  of  being  heard? 

Mr.  Campbell,  Yes,  sir.  I  have  made  a  pretty  profound  study  of  tiie  problem, 
because  I  was  very  much  iuterested  In  succeeding  in  getting  th.s  thing  done. 

The  Chaibmas.  How  long  have  you  been  engaged  in  this  effort  to  procure  a 
modification? 

Mr,  Campbell.  Off  and  on  sluce  May.  1620. 

The  Chairman.  Do  you  think  of  anything  else,  Mr.  Hall! 

Mr.  Hall.  No  ;  I  do  not  think  so. 

Mr,  Campbell.  I  wish  to  state  to  the  committee  that  if  there  are  any  other 
points  that  I  have  not  covered  In  pi-esentlng  our  side  of  the  case,  I  would 
welcome  sug^estioiiB,  that  I  might  go  and  get  such  references  as  you  may 
require.  In  this  stateioeut  you  will  And,  I  think,  that  I  have  referred  to  all 
tliose  authorities,  so  that  you  can  easily  fiud  them. 

Judge  Hainer.  The  following  question  has  been  submitted ;  What  effect  does 
the  packers"  control  act,  recently  enacted,  have  on  this  decree?  That  means 
the  packers'  and  stockyards  act  of  1921. 

Mr.  Campbell.  Well,  Judge,  I  am  not  a  lawyer,  but  my  personal  opinion  Is 
that  an  act  of  the  legislative  branch  of  the  Government  can  not  affect  a  court 
decision  or  a  court  decree. 

Judge  Haineb.  I  assume  this  is  more  of  a  law  question  than  a  question  of 
fact. 

Mr.  Breed.  The  packers'  control  bill,  Judge,  does  not  cover  grocers  at  alL- 
It  only  covers  nieat  and  meat-food  products. 

Judge  Haineb.  Well,  that  is  still  an  opeu  question  whether  or  not  It  covers 
every  article  of  commerce.    It  purports  to. 

Mr.  Campbell.  Would  the  committee  permit  me  to  give  my  version  of  this? 
I  don't  know  that  I  agree  with  the  judge  on  tlds,  but  I  would  like  to  give  my 
personal  opinion  of  this  act.  I  had  something  to  do  with  the  amendments  of 
this  act,  and  came  here  and  came  l>efore  the  committee  at  the  time,  and  had 
'  some  of  the  changes  made  In  the  bill  myself,  and  I  am  somewhat  familiar  with 
its  provisions. 

Judge  Haineb.  What  was  the  purpose  of  it,  whether  it  was  to  cover  all  un- 
related products  or  not? 

Mr.  Campbell.  It  might  be  well  for  the  committee  to  hear  some  of  the  authors 
of  this  bill  before  the  hearing  on  this  question  Is  over.  I  know  some  of  their 
views  myself,  being  acquainted  with  them. 

Judge  Haineb.  I  take  it  that  the  purpose  of  this  question,  Mr,  Campbell,  is, 
what  the  purpose  of  this  act  was. 

Mr,  Campbell.  I  will  try  to  do  my  best,  as  a  layman,  to  show  what  the  pnr- 
port  of  the  bill  is. 

The  Chairman.  I  would  like  to  ask  you  a  question  before  you  get  into  that. 
Mr.  Campbell.  In  your  opinion,  does  this  bill  place  the  packers  with  respect 
to  unrelated  commodities  under  the  control  of  the  Secretary  of  Agriculture? 

Judge  Haineb.  And  was  that  its  purpose? 

Mr.  Campbell,  That  is  my  opinion,  and  that,  I  believe,  was  its  purpose. 

The  Chaibman.  Well,  in  your  opinion,  then,  Mr.  Campbell,  does  that  in  any 
way  change  the  circumstances  and  conditions  which  exisfjed  at  the  time  of  the 
entry  of  this  decree,  and  change  the  purpose  which  it  was  intended  the  decree 
should  accomplish? 

Mr.  Campbell.  That  Is  my  thought,  that  It  does. 

The  Chairman.  Ttiat  is  your  opinion,  tlien? 
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Mr.  Campbeix.  That  is  my  opinion,  and  I  base  my  opinion  upon  the  reading 
of  this  bill  and  upon  the  opinion  of  the  authors  of  the  bill.  I  will  try  to  matte 
the  hill  clear  to  those  present  who  are,  like  myself,  not  lawyers.  I  will  try  to 
give  m;  understanding  of  the  bill.  Tbe  title  of  the  bill  Is,  "An  act  to  renrulate 
Interstate  and  foreign  commerce  in  live  stock,  live-etock  products,  dairf  prod- 
ucts, poultry,  poultry  producia,  and  eggs,  and  for  other  purposes." 

Now,  the  words  "  other  purposes  "— — ■ 

Judge  Kaineb.  I  wish  you  would  read  (b)  under  section  302. 

Mr.  Campbell.  Judge.  I  will  get  all  those  points.    I  have  tbem  well  In  mind. 

We  will  skip  the  matter  of  definitions  here,  except  the  term  "commerce." 
It  is  important  to  make  a  careful  stucly  of  the  deflnltlon  of  commerce  under  this 
bill. 

"(6)  The  term  'commerce'  means  commerce  between  any  State,  Territory, 
or  posaeeslon,  or  the  District  of  Columbia,  and  any  place  outside  thereof,  or 
between  points  within  the  same  State,  Territory,  or  possession,  or  the  District    . 
of  Columbia,  but  througli  any  place  outside  thereof,  or  within  any  Territory 
or  possession  or  tbe  District  of  Columbia. 

"(6)  For  the  purpose  of  thla  act  (but  not  In  anywise  limiting  the  foregoing 
definition)  a  transaction  In  respect  to  any  article  shall  be  considered  to  be  In 
commerce  If  such  article  Is  part  of  that  current  of  commerce  usual  In  the 
live-stock  and  meat-packing  industries  whereby  live  stock,  meats,  meat-food 
products,  Hve-stock  products,  dairy  producta,  poultry  products,  eggs,  and  other 
food  products  are  sent  from  one  State  with  the  expectation  that  they  will  end 
their  transit  after  purchase  in  another,  including,  in  addition  to  cases  within 
the  above  general  description,  all  cases  where  purchase  or  sale  la  either  for 
shipment  to  another  State,  or  for  slaughter  of  live  stock  within  the  State  and 
the  shipment  outside  the  State  of  the  products  resulting  from  such  slaughter. 
Articles  normally  In  such  current  of  commerce  shall  not  be  considered  out  of 
such  current  through  resort  being  had  to  any  means  or  device  Intended  to 
remove  transactions  in  respect  thereto  from  the  provisions  of  this  act  For 
the  purpose  of  this  paragraph  the  word  '  State '  includes  Territory,  tbe  District 
of  Columbia,  possession  of  the  United  States,  and  foreign  nation." 

Now,  carefully  reading  that  sabdlvlsion  (6)  of  section  2,  I  take  it  that  (or 
tbe  pnrposes  of  this  act  a  transaction— that  Is.  any  transaction  in  respect  to 
any  article — shall  be  considered  in  commerce  if  such  article  Is  a  part  of  that 
current  of  commerce  usual.  Now  I  will  refer  hack  to  that  again  after  I  read 
you  section  202  describing  those  acta  which  are  unlawful. 

"  Sec.  202.  It  shall  be  unlawful  for  any  packer  to: 

"(a)  Engage  In  or  use  any  unfair,  unjustly  discriminatory,  or  deceptive 
practice  or  device  In  commerce,  or  " — 

And  going  over  to  (e) — 

"(e)  Engage  in  any  course  of  business  or  do  any  act  for  the  purpose  or  with 
the  elTect  of  manipulating  or  controlling  prices  in  commerce,  or  of  creating 
a  monopoly  In  the  acquialtion  of,  buying,  selling,  or  dealing  In  any  article  in 
commerce  or  of  restraining  commerce,  or  "  and  so  on. 

Now,  some  have  tried  to  construe  the  deOnition  of  commerce  as  applying 
only  to  these  items  which  are  mentioned,  beginning  with  the  fourth  line  under 
subdivision  (b),  but  I  don'f  see  how  that  construction  can  be  read  Into  the  act, 
and  If  such  construction  might  be  read  Into  the  act  I  hold  that  a  transaction 
in  respect  to  any  article  shall  be  considered  to  be  in  commerce  if  such  article 
Is  a  part  of  that  current. 

Now,  If  the  packers  are  undertaking  now,  or  do  in  the  future  undertake  to 
put  into  commerce  any  article,  and  that  article  becomes  a  part  of  that  current 
of  commerce.  It  immediately  comes  under  this  act,  because  It  Immediately  en- 
ters that  current,  and  if  tliat  article  becomes  usual,  like  canned  meats  or  canned 
fnilts,  or  canned  vegetables,  or  dried  fruit,  or  beans,  or  rice,  or  whatever  that 
artide  may  be,  and  It  becomes  a  part  of  the  usual  commerce  of  that  business, 
I  say  it  comes  under  the  act. 

The  OHAtaMAN.  So  yon  feel  that  In  view  of  this  act  that  If  the  packers  were 
permitted  to  reengage  in  these  nnrelated  lines  and  did  so  reengage  and  were 
guilty  of  unfair  practices  In  commerce,  that  the  same  would  be  subject  to  the 
r^nilatlon  and  control  of  the  Secretary  of  Agriculture! 

Mr.  Campbeu..  I  hold  that,  and  I  do  not  believe  that  any  court  would  con- 
strue the  Intention  of  the  authors  of  thla  act  to  intentionally  allow  the  packers 
to  engage  in  unfair  practices  In  handling  other  lines  while  being  controlled  In 
meat  lines  alone. 
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Judge  Hainkb.  Mr.  Campbell,  were  you  present  wlien  that  was  considered  by 
the  House  and  the  Senate? 

Mr.  Campbkll.  Yes;  I  was  present  and  had  a  number  of  interviews  with 
various  memhers  of  the  House  committee  pHrticularly,  and  also  with  a  few  of 
the  members  of  tlie  committee  of  the  Senate. 

Judge  Haineb.  Well,  what  was  the  intent  or  purpoae  In  enacting  those  pro- 
visions? 

Mr.  Campbeij.  Well,  I  will  tell  you  a  little  of  the  Inside  history.  When  I 
appeared  before  the  House  committee  I  objected  to  a  provision — I  have  not  the 
old  hill  here  with  me,  unfortunately — but  I  objected  to  a  provision  In  that  bill 
whiph  directly  referred  to  ihe  consent  decree,  and  the  nature  of  the  language 
was  such  that  It  might  be  construed  as  fixing  the  decree  permanently,  or  an 
indorsement  by  the  Congress  of  the  decree,  1  found,  when  I  made  a  talk  before 
this  committee,  that  the  committee  was  unanimously  opposed  to  any  iraeh  con- 
struction, and  they  Immediately,  at  that  mom«it,  withdrew  that  provision  in 
the  act.  And  1  suggested  an  amendment,  two  amendments  In  fact,  which  that 
night,  or  that  evening,  they  agreed  to  write  in,  which  would  definitely  instruct 
the  Department  of  Justice  in  the  withdrawal  of  this  consent  decree  and  place 
the  packers  back  In  the  distribution  of  side  lines.  I  can  submit  to  this  cons- 
mlttee  a  copy  of  those  amendments  which  I  proposed,  and  which  the  committee 
agreed  to. 

Now,  there  was  considerable  discussion  had  at  the  time  by  the  packer  attor- 
neys. I  found  since  that  three  of  the  packers  were  opposed  to  the  roodlficatlon 
of  the  decree  for  sMflsh  reasons,  and  at  that  time  opposed  the  adding  of  tbts 
provision  to  Che  act  or  rather  this  amendment.  And  they  agreed  with  me  that 
they  wonld  not  combat  what  I  was  trying  to  do,  but  would  agree  to  an  amend- 
ment rather  than  to  put  that  definite  provision  in  the  act;  or  rather,  if  I  would 
suggest  to  the  committee  that  they  do  not  put  this  In  the  act.  They  felt  that 
this  bill,  as  at  that  time  outlined,  which  Is  practically  the  same  as  we  have  it 
to-day.  was  sufficient  to  cover  the  operation  In  side  lines.  I  do  not  think  there 
was  ever  any  question  about  Chut  matter. 

Judge  Haincb.  By  "side  lines"  you  mean  unrelated  commodities,  do  you? 

Mr.  Caufbbll.  Yes,  unrelated  commodities,  outside  of  meat-packing  business. 
That  has  always  been  my  understanding  of  it,  ever  since  I  have  been  discneslng 
it  with  them. 

The  CHAjaMAN.  Mr,  Campbell,  bow  much  nnsold  have  you  of  the  pack  of  this 
year,  approximately,  I  mean?    What  percentage;  that  wonld  be  sufficient. 

Mr,  Oampbell.  I  think  about  15  or  20  per  cent. 

The  Chaibman.  Is  that  large  or  small  for  this  time  of  the  season,  Mr.  Camp- 
hell? 

Mr,  Campbell.  Well,  It  la  not  large. 

The  Chaibman.  Have  you  sold  any  of  this  season's  pack  to  Armour  &  Co.? 

Mr.  Campbeu-  No;  none  to  Armour  &  Co.,  but  I  did  make  a  contract  with 
Armour  &  Co.  of  London  (Ltd.),  which  Is  a.  separate  corporation;  I  think  a 
majority  of  the  stock  of  wlilch  is  probably  controlled  by  Armour  &  Co.  of  Chi- 
cago. I  am  not  sure  about  that.  I  am  acquainted  with  the  fact  that  all  of 
the  directors  of  that  corporation  in  London  are  English  citizens,  except  one, 
who  represents  the  Armour  organization  In  Chicago. 

The  Chaibuan.  What  was  the  purpose  of  that  codtract? 

Mr.  Campbbix.  That  contract  was  for  the  purpose  of  foreign  distribution.  I 
was  unable  to  distribute  products  in  foreign  countries  through  Armour  &  Co. 
of  Chicago  because  of  this  decree. 

The  Chaibman.  You  refer,  I  presume,  to  paragraph  i  of  the  decree,  where  it 
eays: 

"  That  the  corporation  defendants  and  each  of  them  be,  and  they  are  hereby, 
perpetually  enjoined  and  restrained  from,  in  the  United  States,  either  directly 
or  Indirectly,  by  themselves  or  through  their  <rf1icers,  directors,  agents,  or 
servants,  engaging  in  or  carrying  on,  either  by  concert  of  action  or  otherwise, 
either  for  domestic  trade  or  for  export  trade,  the  manufacturing.  Jobbing,  sell- 
ing, transporting  (except  as  cwnmon  carriers),  distributing,  or  otherwise  deal- 
ing in  any  of  the  following  products  or  commodities  " — 

Antl  then  follows  a  list  of  the  commodities.  Is  that  what  prevented  yon 
from  dealing  directly  with  Armour  &  Co.  in  the  United  States? 

Mr.  Campbell.  Yes,  Mr.  Chairman;  that  is  exactly  what  I  refer  to,  and  that 
Is  one  of  the  provisions  of  the  decree  which  not  only  myself,  but  many  others, 
have  so  strenuously  objected  to  since  the  beginning. 
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The  Ghaibmak.  Prior  to  the  entry  of  thla  decree,  did  you  nae  the  export  dis- 
tributing facilities  of  Armour  &  Go.  to  any  extent? 

Mr.  Campbell.  Yes,  fdr;  a  good  portloD  of  our  pack  waa  shipped  to  many 
foreign  countries  throughout  the  world. 

The  CaAxKHAN.  And  you  are  deprived  of  that  now  by  tble  decree! 

Mr.  Gamfheu.  Absolutely. 

The  CHAnuAS.  That  Is  all  I  care  to  ask. 

Mr,  Bkeed.  Mr,  Chairman,  may  I  ask  If  the  decree  has  gone  into  effect  yet, 
aud  who  has  been  debarred? 

Judge  Hainek.  Well,  that  would  be  a  matter  of  law. 

Mr.  Bbeed.  No  ;  the  decree  does  sot  go  Into  effect  until  Fciiruary,  1922,  and 
that  has  not  been  reached  yet. 

Mr.  Caupbell.  I  would  like  to  answer  that  question,  Mr.  Chairman,  tf  I  may 
do  so. 

The  Chairman.  You  may  if  you  wish. 

Mr.  Campbell.  Armour  &  Co.  has  taken  a  stand,  as  have,  I  believe,  the  otiier 
packers,  that  it  was  the  intent,  and  they  were  trying  to  follow  the  spirit  and 
Intent  of  this  decree  and  divorce  themselves  as  rapidly  aa  possible  from  the  so- 
called  Hide  lines,  and  they  refused  to  further  oiter  into  this  business  or  engage 
in  it  for  that  reason. 

The  CHAnwAN.  In  other  words;  they  engaged  in  a  process  of  d^lMing  their 
present  stocks  without  renewing  them,  Is  that  it? 

Mr.  Campbell,  That  is  the  proposition. 

The  Chairuah.  Mr.  Campbell,  jou  represent  only  your  individual  company, 
as  I  understand  yoti  to  say? 

Mr.  Campbell.  I  ofllciaily  represent  only  my  own  concern,  Mr.  Clialrman. 

The  Chaibmah.  And  you  do  not  purport  to  represent  anyone  else? 

Mr.  Caupbell.  I  do  not. 

The  Chaikmah,  Are  you  acquainted  wltli  the  feeling  of  growers  and  pro- 
ducers in  California  of  fruits  and  vegetables? 

Mr.  Campbell.  A  good  many  of  them.  In  that  connection  I  have  submitted 
here  for  the  use  of  the  committee  a  report  of  a  certain  agricultural  organization 
in  Gallforaia,  which  1  am  quite  sure  should  not  be  made  public,  but  I  think 
will  give  yon  some  Information. 

The  Chaibman.  Have  you  talked  with  any  producers  and  growers  or  commn^ 
nlcated  with  them  otherwise  concerning  this  decree? 

Mr,  CAMPimtL.  A  great  many  of  them ;  yes,  air. 

The  Chaibman.  What  Is  the  opinion,  as  you  find  It  from  such  talks  or  com- 
munications, of  these  producers  and  growers? 

Mr.  Campbell.  The  general  opinion  is  that  the  people  of  this  country  should 
not  he  deprived  of  an  economical  means  of  distribution;  that  the  entry  of  the 
packers  Into  this  business  and  the  continuation  in  this  business  would  stimulate 
the  sale  of  their  goods  rather  than  otherwise. 

The  Chaibmah.  I  presume  there  are  some  producers  or  growers  opposed  to  a 
modification,  are  there? 

Mr.  Campbell.  There  may  be. 

The  Cbaibmar.  Have  yon  met  any  or  talked  with  any  producers  or  growers 
who  are? 

Mr.  Campbell.  I  have  not. 

The  Chaibmai*.  Does  anyone  else  have  any  questions  they  wish  to  suggest 
now? 

Mr.  HoFFMAK.  Mr.  Chairman,  I  should  like  to  ask  a  question. 

The  Ghaibmah.  Tour  name? 

Sir.  Hoffman.  Edward  W.  Hoffman,  of  Milwaukee,  Wis. 

The  Chatbuan,  And  what  business  are  yon  engaged  In,  Mr.  Hoffman? 

Mr.  Hoffman.  Wholesale  grocer.  Did  I  understand  Mr.  Campbell  to  say 
that  he  is  not  now  In  the  employ,  or  never  has  been  In  the  employ  of  the 
pa<4era?    Is  that  question  permissible,  Mr.  Chairman! 

The  Chaibman.  Mr.  Campbell,  you  isay  answer. 

Mr.  Campbell.  I  think,  Mr.  Chairman,  you  asked  that  question  and  I 
answered  It. 

The  Chaibuan.  I  a^ed  the  question,  yes,  but  answer  it  for  the  gentleman 
who  has  Just  asked  it. 

Mr.  Campbhj-  I  do  say  so;  yes,  sir. 

Mr.  HoFFKAET.  You  never  have  been? 

Mr.  Campbell.  I  never  have  been ;  no,  sir. 
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Mr.  HoJTMAN,  Is  Mr.  Campbell  IntereKed  In  thlB  contract  that  he  has  with 
Armour  &  Co.,  in  this  way.  ttiat  he  gets  a  remuneration  or  a  commlBsion  on 
the  sale  of  bis  products?  What  is  It,  the  Callfamia  Cooperative  Co.?  Does 
he  get  a  personal  remuneration? 

Mr.  Caupbsll.  I  am  perfectly  willing  to  answer  that  question,  Mr,  Chair- 
man. 

The  CHAisuAti.  Well,  I  whs  Just  wondering  whether  we  ought  to  indulge  so 
far  In  private  business  aftalrs.    Go  shead  and  answer  it. 

Mr.  Campbeu..  I  would  like  to  answer  that,  Mr,  Chairman,  for  the  reason 
that  I  tiave  seen  some  published  statements,  printed  statements,  along  that 
line,  and  I  would  like  my  replies  to  go  Into  the  record.  I  am  not  in  any  way 
interested  In  the  contract.  I  made  that  contract,  or  secured  that  contract  in 
opposition  to,  or  In  competition  with,  Qie  CalLFornia  Packing  Corporation, 
which  formerly  furnished  Armour  &  Co.  with  the  major  supplies  of  canned 
goods.  I  do  not  want  to  claim  to  be  a  superior  salesman  to  Cliarlle  Bentley, 
the  manager  of  the  sales  depertment  of  the  California  Packing  Corporation, 
but  we  were  both  in  Chicago  at  the  same  time,  and  both  worked  very  bard  tor 
this  business,  and  I  finally  secured  it,  and  I  understood  at  the  time  that 
Armour  &  Co.  was  buying  about  one-tblrd  of  the  total  outptit  of  the  California 
Packing  Corporation. 

Now,  when  I  secured  this  contract,  I  secured  it  for  two  organizations,  the 
California  Cooperative  Canneries  and  the  California  Qrowers'  Association, 
two  growers'  cooperative  organizations  which  I  established  in  California,  and 
I  turned  this  contract  over  to  those  people  without  a  cent  of  remuneration. 

Now,  what  the  gentleman  refers  to,  I  think,  Is  my  contract  with  the  corpo- 

The  Chaibuas.  Is  that  the  California  Cooperative  Canneries? 

Mr.  Caufbelt„  That  Is  the  California  Cooperative  Canneries. 

The  Chaibmas,  Tour  company? 

Mr.  Campaeli..  Yes;  my  company,  under  which  I  work,  Mr.  Chairman. 

The  Chaibmas.  Yes. 

Mr.  Caicpbell.  I  am  not  paid  a  straight  salary  in  this  work.  They  pay  me 
a  certain  percentage  on  all  the  goods  which  I  sell,  so  that  when  we  have  a 
short  season  and  the  busmess  is  poor  my  Income  is  much  leas.  The  amount  of 
my  remuneration  is  one-half  of  1  per  cent  of  the  gross  business  done  by  the 
concern. 

The  Chairman.  Is  that  r^ardless  of  whether  it  goes  to  Armour  ft  Co.  or 
to  wholesale  grocers,  or  anyone? 

Mr.  Caupbeu.  No;  I  am  selling  goods  to  DeGroff,  to  R.  G.  Williams  &  Co.. 
and  to  other  buyers  In  New  York.  All  of  these  sales  are  a  part  of  the  total 
sales,  and  I  am  paid  on  the  basis  of  the  total  sales  of  the  con^tany.  I  am 
naturally  interested  in  the  volume  of  business  which  we  can  get. 

Mr.  HoFFUAR.  Are  yon  correct,  Mr.  Campbell,  in  yoor  statement  that  the 
California  Packing  Corporation  sold  to  Armour  &  Co.? 

Mr.  Campbeu,  I  am  correct  in  that.  The  California  Packing  Corporation 
did  for  years  furnish  the  major  portion  of  Armour's  canned  fruit  supplies.  Id 
drawing  up  my  contract  with  Armour  &  Co.  we  used  the  old  contract  of  the 
California  Packing  Corporation  as  a  basis  of  the  contract  which  we  made. 
The  principal  difference  in  the  contract,  and  the  one  which  pleased  r 

most,  was  that  the  California  Packing  Corporation  wer    -■-' —  ' 

10  per  cent  discount  off  their  regular  prices,  while  I  ^ 
per  cent  discount. 

Mr.  HoFFMAW.  Tbe  reason  I  asked  that  question,  Mr,  Chairman — and  I  would 
appreciate  it  if  tbe  committee  would  Investigate  it— was  that  I  understood 
the  California  Packing  Corporation  have  never  sold  Armour  &  Co.  I  do  not 
doubt  the  gentleman's  word,  but  I  think  It  is  a  matter  that  should  be  verified. 

Mr.  Campbeli.  I  am  not  sure,  but  I  hardly  think  that  Armour  &  Co.  woald 
want  to  submit  a  contract  here,  unless  In  confidence,  to  the  committee. 

The  CHAiaMAN.  If  we  see  fit,  we  will  go  into  that  further.  Have  you  any- 
thing further?  ' 

Mr.  Bbbsd.  Mr.  Chairman,  it  is  the  first  time,  I  believe,  I  bave  heard  Mr. 
Campbell's  story.    It  is  quite  an  extensive  one,  and 

The  Chaiemam.  Well,  I  will  state  this  for  you,  then,  Mr.  Breed.  Mr.  Camp- 
bell has  been  the  most  active  proponent,  perhaps,  of  this,  and  he  will  have 
an  opportunity  to  appear  in  rebuttal ;  and  if  you  gentlemen  have  anything  to 
ask  at  this  time  I  think  it  will  be  fair  that  you  might  submit  It,  and  we  will 
propound  such  questions  as  we  think  proper  to  Mr.  Campbell. 
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Ur.  Bbeed.  I  shall  be  glad  to  submit  some  typewritten  pointed  quesUoDS 
which  might  develop  the  subject  matter  which  he  baa  gooe  over,  which  Is  a 
yerj  vide  field,  which  comes  from  very  broad  accnsatioaB  and  statemeuts, 
R-hicb,  It  seems  to  me,  should  require  some  elucidation. 

The  Chaibman.  Well,  that  will  be  the  object. 

Judse  HuRER.  You  win  be  given  an  opportunity  to  present  those  Questions. 

Mr.  Caupbeu.  Mr.  Chairman,  I  want  to  say  to  the  wholesale  grocers  iiere, 
umI  to  tboee  that  represent  th^m^here,  that  there  is  no  animus  In  uiy  attitude 
■t  alt.  but  naturally  In  presenting  my  case  I  must  present  It  in  the  strongest 
manapr,  and  I  have  been  very  full  In  tills  analysis— possibly  I  could  touch  more 
puluts — but  my  thought  was  that  you  would  all  have  a  copy  of  my  statement 
swl  tvuuld  be  able  to  at  once  bejjin  to  strengthen  your  position  as  well  as  you 
'?<iaJil.    I  r*«l  tbiit  you  have  no  positiou  to  atreugtheu,  as  far  as  my  side  is  coa- 

ilr.  SuiTH.  ilr.  Cbalrmaa  I  would  like  for  Mr.  Gamt>beU  to  explain  a  little 
nwre  accurately  exactly  what  companies  he  Is  connected  with.  He  has  in  a 
gmenil  wav  referred  to  them. 

The  Chairmak.  I  will  get  at  that,  Mr.  Smith. 

Mr  Smitb.  1  understand  that  <t  !s  really  one  companiy,  one  company  of  sut)- 
nantial  size. 

Die  Chaibuan.  Mr.  Campbell,  what  companies  or  company  do  you  represent? 

Mr.  Campbell.  Jii  the  opening  of  my  statement  I  made  that  veiy  explicit,  Mr. 
Owlnuan. 

The  Cbaibua.n.  Well,  Just  answer  it  now.     What  company  do  you  represent? 

Mr.  Caupbq-l.  The  Calitormu  Cooperative  Camierles. 

The  Cbaibman.  ,\nj  other? 

Mr.  (Jampbell.  No  other. 

Mr.  SiirTB.  Then  I  would  like  to  kuow  If  It  was  not  estahllsbed  through  a 
liun  from  Armour  &  Co.  of  S250.000. 

Mr.  Caupbell.  Absolutely  not.  If  you  would  like  to  have  me  make  an  ez- 
li!«Datian  of  the  early  hl.itory  of  that  matter,  I  will  do  that. 

TlM-  Chaisman.  Go  into  It  very  briefly.  If  you  sny  that  It  was  not  established 
(>r  tbaL  why 

Mr.  Camfbcll.  I  touched  upon  that.  Mr.  Chairmen,  In  my  statement.  lu  fact, 
thai  charce  was  made  once  before  by  an  enemy  of  the  organization,  and  the 
F'tderai  Tmde  Commission  can  furnlsli  the  parties  here  a  full  rei^ort  of  that 

The  Cbaibuan.  Well,  what  Is  the  title  of  that  proceeding  In  the  FedeiiU  Trade 
(ViiuuilsBion,  if  you  tcnow? 
Mr.  Camfbelx.  W'ell,  Mr.  Chairman,  I  do  not  kuow  that  I  could  give  you  thai 

ilWt    DOW. 

Tbf  Chaibuak.  Do  you  know,  Mr.  Durand? 

ilr.  [tr&AND  (of  the  Federal  Trade  Commission).  Docket  No.  1412;  I  think  it 
If;  FHleral  Trade  Commission  v.  Armour.  , 

Judge  Haimer.  What  was  the  conclasiOD  of  the  Federal  Trade  Conuulsslon 
iti  regiinl  to  that? 

Mrl  Caupbell.  It  was  the  conclusion  of  the  Federal  Trade  Commission  that 
«•■  had  no  connection  with  Armour  &  Co.  whatsoever. 

Jnilge  Haj^er.  .\nd  when  was  that  decision  made? 

Mr.  Campbeu..  I  think  that  was  two  years  ago. 

Mr.  Smith.  The  specific  question  which  I  would  like  to  hove  answered  is : 
Wasn't  their  tannery  built  through  the  loan  made  by  Armour  &  Co.? 

Mr.  CAUPBEI.L.  I  think  I  might  answer  It  In  this  way,  that  we  are  operating 
an>  canneries. 

The  <'HAiBUAi«.  Well,  which  was  tlie  first  one  built? 

Mr.  Campbell.  The  one  at  San  Jose.  In  fact,  tbere  are  two  there  on  the 
Mnie  property.  The  first  one  was  built  without  any  assistance  from  Armour 
k  Co.  wimtaoever. 

The  Ch  Ami  AH.  On  which  factory  or  plant  does  Armour  &  Go.  have  a  mort- 

Mr.  Campbelt,  The  one  at  San  Jose. 

The  t'HAiBVAN.  Was  that  the  first  one  that  was  bulit? 

Mr.  Caupbeu.  That  was  the  first  one  that  was  built;  yes,  sir,  Mr.  Chairman. 

Tlie  Chaumak.  Did  the  money  which  they  loaned  to  you  go  Into  the  erec- 
dao  of  that  plant? 

Mr.  Campbell.  The  money  which  they  loaned  to  us  went  into  the  erection  of 
ibat  plant,  but  we  liave  In  addition  to  that  some  $400,000  more  invested  there, 
■one  S^O.000  or  «400,000  besides,  but  that  is  our  own  money. 
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JudfK  HAi?iEB.  What  was  this  Iobq  ol  the  War  Finance  Corporation? 

Mr.  Campbell.  Well,  that  is  money  which  we  Iwrrowed  for  packing  puiposes. 

Jud^  Hainbb.  On  these  varlona  places? 

Mr.  Caufbelt..  No  ;  on  Roods.  That  is,  simply  borrowing  on  goods  that  we 
fiaclc,  and  on  our  goods. 

Judge  Hainer,  And  that  was  duriof^  the  past  year? 

Mr.  CAuPBEtL,  I  wouW  explain  to  the  Sengtor  here  that  the  only  reason 
that  we  borrowed  that  money  from  Armour  &  Co  at  the  time  we  did  was  that 
It  was  during  a  time  when  It  was  Impossible  to  borrow  money,  during  the  war, 
>\-hen  It  was  Impossible  to  borrow  money  In  California.  Armour  ft  Co.  were 
nn?clous  to  get  supplies,  and  supplies  were  hard  to  get  anywhere.  And  we 
found  that  we  were  unable  to  mise  enough  money  from  our  growers  and 
from  the  banks  in  California  to  complete  this  plant,  and  we  had  plans  for 
building  plants  In  other  points,  too.  So  I  came  to  Chicago  to  e^  Mr.  Armour. 
and  Insisted,  inasmuch  as  they  were  getting  a  targe  portion  of  our  packing. 
that  they  should  assist  us  in  flnancing  I  remember  distinctly  of  sitting  across 
the  table  from  Mr.  Armour  when  I  discussed  the  matter,  and  he  said:  "We 
nre  having  a  great  deal  of  trouble  with  these  antitrust  matters  and  the  In- 
vestigation by  the  Federal  Trade  Commission,  and  so  on,  and  we  don't  want 
to  get  mixed  up  In  any  plants  in  California.  We  won't  build  any  canneries  In 
California,  and  we  don't  want  to  loan  any  money  In  California,  because  the.v 
will  chaiT?e  us  with  trying  to  gobble  up  everything  out  there."  "  Well."  I 
said.  "Mr.  Armour,  we  are  unable  to  get  any  more  money,  and  we  need  this 
money  to  furnish  you  with  supplies  under  the  contract  which  we  have  made 
und  agreed  to  furnish  these  goods."  But  I  was  there  a  week  before  I  could 
get  him  to  help  us  to  borrow  this  money.  I  used  to  go  in  every  afternoon 
about  2  o'clock 

The  Chairsian.  Well,  I  don't  see  that  It  is  necessary  for  us  to  go  into  all 
these  matters. 

Mr.  Campbell.  Well.  I  used  to  go  In  every  afternoon  to  Insist  about  this.  I 
want  to  make  this  clear  to  Senator  Smith,  so  he  will  understand  that  It  Is  not 
an  Armour  proposition ;  It  is  ours  entirely. 

The  Chairman.  We  do  not  need  to  go  Into  that. 

Mr.  Smith.  Mr,  Chairman,  I  would  like  also  to  know  the  slae  of  the  other 
plants — other  than  this  one  that  Armour  &  Co.  have  loaned  money  on.  He  says 
he  has  five  companies  or  five  plants.    I  would  like  to  know  the  names  of  tbem. 

The  Chajbuan.  Can  you  give  the  approximate  capacity  of  these  canneries, 
Mr.  Campbell? 

Mr.  Campbell.  I  think  the  easiest  way  to  answer  that  is  to  say  thiat  ttiere 
are  ?1,200.000  invested  In  these  plants,  and  that  the  Armour  loan  Is  S200.O0O. 
Now.  I  have  answered  this  question.  Senator  Smith,  In  my  statement. 

The  Chairman.  Well,  Mr.  Campbell,  can  you  give  us  the  approximate 
capacity  of  each  of  your  plants,  and  name  your  plants?  Can  you  give  ns  tlie 
approximate  capacity  of  them,  or  furnish  a  list  of  them? 

Mr.  Campbell.  That  la  easy ;  yes.  I  would  like  to  know  what  they  are 
trying  to  arrive  at  In  this  series  of  questions. 

Mr.  Smith,  I  will  state  that  I  want  to  know  the  size  of  the  plants  and  what 
he  really  represents,  as  compared  to  the  other  plants  that  are  opposed  to 
modification  of  this  decree. 

Mr.  Campbell.  I  think.  Mr.  Chairman,  that  I  have  outlined  that  in  my  state- 
ment sufllclently  to  cover  these  points. 

The  Chaibman.  We  will  pass  that,  and  if  we  think  It  necessary  we  w-ill 
consider  it  when  he  is  on  rebuttal.  Senator.    Is  that  all? 

Mr.  C.  E.  RiceABD9<m  (representing  the  Canners  league  of  California).  Mr. 
Chairman,  I  would  like  to  inquire  whether  or  not  It  was  the  purpose  of  the 
committee  to  receive  and  consider  ex  parte  testimony?  The  confidential  docu- 
ments that  may  be  presented  here  without  publication  and  without  an  oppor- 
tunity to  be  answered? 

The  Chaibman.  We  will  reserve  decision  upon  that,  Mr.  Richardson. 

Mr.  Richabdson.  We  are  not  objecting,  Mr.  Chairman,  hut  we  might  like  to 
present  some  of  our  own. 

The  CHAinMAN.  Yes;  I  understand.  We  will  reserve  that  and  announce  it  a. 
little  later. 

Gentlemen.  It  is  now  12  o'clock.    We  will  recess  until  2  o'clock. 

(Thereupon,  at  I'i  o'clock  m.  a  recess  was  taken  until  2  o'clock  p.  m.  of  tlie 
same  day,  Monday,  November  2S,  3921.) 
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The  committee  resnmed  at  2  o'clock  p.  m.,  pursuant  to  receaa. 

The  Chaibuam.  The  committee  will  come  to  order.  The  flrfit  witness  to 
appear— weU,  there  are  two  witneesea  to  appear  this  afternooa,  Mr.  Preston 
McElaoej'  aod  Mr.  Elmer  Chase. 

Mr.  McKiNNBT.  Mr.  Chairman,  I  suggest  that  Mr.  Chase  be  put  on  first. 

Mr.  Bbeed.  Mr.  Chairman,  inasmuth  as  Mr.  Campbell  seemed  to  base  his 
whole  opposition  to  this  decree  of  the  court  upon  the  contract  which  he  had 
made  with  Armoar  &  Co.  for  10  years,  and  which  he  says  had  to  be  changed  by 
rirtne  of  the  conditions  of  this  decree,  do  not  yon  think  ft  quite  proper,  as  it 
seems  to  vitally  affect  this  hearing,  that  that  contract  should  be  offered  In 
evidence  in  order  that  the  public  generally  and  ourselves' may  Itnow  what  Its 
terms  were? 

The  Chairman.  Mr.  Breed 

Mr.  Bkeed  (continuing).  1  would  Itfee  to  ask  that  Mr.  Campbell  produce  that 
contract,  if  he  will. 

The  Chaikman.  The  contention  of  Mr.  Campbell  is  not  based  entirely,  as  I 
nnderstanil  It,  upon  the  contract.  The  contention  1b  based  upon  the  economic 
question  and  the  question  of  general  public  interest,  the  question  of  distribution, 
both  as  applied  to  the  packers  and  to  the  wholesale  grocers.  The  question 
arising  out  of  the  contract  is  really  an  additional  reason,  you  might  say,  and  is 
based  upon  a  sort  of  equitable  situation  arising  because  of  the  fact  that  they 
have  been  deprived  of  the  benefit  of  the  contract. 

Mr.  Bbebd.  If  we  can  not  see  the  contract,  do  we  know  that  there  Is  any 
benefit  In  It? 

The  Chaibman.  I  might  aay  that  the  Department  of  Jnstice  has  a  copy  of 
that  contract  in  Its  flles^ln  Its  confidential  files,  not  open  to  the  public.  We 
will  reserve  decision,  however,  as  to  whether  we  will  require  Mr.  Campbell  to 
produce  a  copy  of  the  contract  for  public  inspection,  and  pass  upon  that  matter 
later  on. 

Mr.  Bkeed.  I  would  also  urge  that  the  question  seems  to  have  arisen  as  to 
wlietber  Armour  &  Co.  are  Interested  in  the  California  canneries,  and  It  would 
seem  that  a  contract  for  10  years  with  Armour  &  Co.  made  before  the  California 
canneries  had  any  canneries,  and  followed  by  a  loan  of  |2BO,000,  which  money 
went  Into  the  first  plant,  wonld  make  that  contract  a  very  laterestiag  docu- 
ment as  bearing  upon  the  question  of  the  interest  of  the  meat  packers  in  this 
property,  and  therefore  I  would  urge  that  the  committee  allow  those  who  are 
Interested  here  to  see  the  contract,  and  to  call  upon  Mr.  Campbell  to  produce  it. 

The  Chaibman.  We  will  consider  that  and  decide  It  later.  Mr.  Chase,  you 
may  proceed.    State  your  name,  residence,  and  whom  you  represent. 


Mr.  Chase.  I  will  aay  that  my  name  la  Elmer  E.  Chase,  of  San  Jose,  Calif. ;, 
that  T  anj  vice  president  of  the  Richmond-Chase  Co.,  of  San  Jose,  In  the  business 
of  growing  fruits  and  packing  dried  fmlta  and  canning  fruits  and  vegetables. 

The  Chaibmapj.  Whom  do  yon  represent  at  this  hearing? 

Mr.  Chase.  I  represent  the  Cannera'  league  of  California,  the  State  organi- 
zation of  canners,  of  which  I  am  president,  and  1  also  represwit  by  appointment 
the  Dried  Fruit  Association  of  California,  which  is  the  dried  fruit  organization 
of  the  State. 

The  Chairman.  Do  you  wish  to  file  this  letter  which  you  have  handed  me  as  a 
part  of  the  record? 

Mr,  Chase.  Yes,  sir.    The  letter  Is  aa  follows : 

Dku3>  Fbuit  Association  of  California, 

San  Frwttcisco,  November  18,  J9S1. 
Mr.  E.  E.  Chase, 

PoicMtan  Hotel,  Washington,  D.  C. 

Peab  Sib;  The  executive  commlftee  of  this  association,  learning  that  you 
are  to  be  in  Washington  and  In  attendance  at  the  hearing  relative  to  the 
attempt  of  the  meat  packers  to  obtain  a  modification  of  the  so^;aIlwi  consent 
decree,  deaire  to  ask  that  you  kindly  represent  this  association  in  the  dellbera- 
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tlons.  aocl  you  are  hereby  autliorlr^  to  do  so,  this  letter  being,  as  ve  believe, 
eufDclent  credentlale  for  the  purpwe. 

Thanking  you  In  advance  for  your  endeaTors  In  our  behalf,  we  are. 
Very  truly  yours, 

Dbied  Pbctt  Association  op  OAtiiroBsiA, 

IsBAt.]  J.  L.  CnADDQCK,  Secretary. 

The  CHAiawiN.  Tou  may  proceed  In  your  own  way. 

Mr.  Chase.  As  Mr.  McKinney,  the  vice  president  and  secretary  of  the  canners' 
league,  is  to  follow  me,  I  will  not  ro  Into  detail  regarding  the  operations  of 
the  league  or  its  functions  particularly,  but  will  leave  that  to  him. 

I  might  aay  at  the  outset  that  I  regret  1  was  so  unfamiliar  with  the  pro- 
ceedings of  this  kind  I  did  not  icnow  that  I  might  have  written  out  what  I  bad 
to  aay,  in  which  case  I  should  probably  have  beai  able  to  give  yon  a  much  more 
logical  statement. 

The  Chairman.  This  is  an  informal  proceeding,  and  we  will  be  gUid  to  have 
yoor  statement  In  any  way  you  see  fit  to  give  it.  and  wOl  appreciate  it. 

Mr.  Chask.  I  thanlt  you.  The  Dried  Fruit  Association  of  Califoinla  repre- 
sents over  95  per  cent  of  tlie  dried  fruit  output  of  tlie  State.  Inclu<led  In  that 
organization  are  the  three  great  oooperntive  fruit  growers  associations— the 
Bafsin  Growers'  Association,  witli  a  membership  of  about  14,000;  the  Prune  and 
Apricot  Growers'  Association,  with  a  niemberahlp  of  about  11,000 ;  and  the 
Peach  and  Fig  Growers'  Association,  with  a  membership  of  several  thousand, 
the  exact  number  I  do  not  recall  at  the  moment. 

This  body  also  includes  all  th<^  principal  Independent  packers  of  the  State, 
such  as  Rosenberg  Bros.  &  Co.,  California  Packers'  Corporation,  Guggenheim 
&  Co.,  Biclunond-Ohase  Co.,  Garcia  &  Maggini  Co..  George  M.  Harper,  Smith- 
Frank  Co,,  and  O.  A.  Holland,  and  I  think  one  or  two  others. 

We  have  been  informed,  Mr.  Chairman,  that  the  Cooiwrative  Canneries 
was  the  concern  which  first  made  application  to  the  Attorney  General  to  have 
tbta  decree  modified.  In  spite  of  the  statement  made  by  Mr.  Vernon  Campbell 
that  the  Cooperative  Canneries  were  in  nowise  an  Armsur  concern  I  want 
to  present  to  you  this  situation ;  He  has  admitted  that  there  Is  a  mortgage  on 
the  plant  of  the  Cooperative  Canneries  amounting  to  $200,000  at  this  time. 
The  records  of  Santa  Clara  County  show  that  the  total  mortgage  was  $230,000, 
and  they  do  not  show  satisfaction  of  any  part  of  that  mortgage.  But  I  have 
no  desire  whatever  to  question  Mr.  Campbell,  because  It  mignt  easily  be  that 
a  payment  had  been  made. 

Regarding  the  value  of  this  plant,  I  want  to  say  that  I  am  very  familiar 
with  values  In  San  Jose;  that  I  have  lived  there  practically  all  my  life  and 
have  been  on  the  finance  committee  and  the  board  of  directors  of  one  of  the 
banks,  and  have  had  occasion  to  value  property  in  many  instances.  In  my 
cqtinlon  tbe  value  of  the  property  Ut  not  any  greater  than  tbe  amount  of  the 
mortgage  held  by  Armour  &  Co. 

After  leaving  the  coast  it  occurred  to  me  that  It  might  be  of  some  value  to 
your  committee  to  imow  what  the  assessed  valuation  of  this  property  is.  I 
find  that  the  assessed  valuation  as  it  appears  upon  the  books  of  the  county 


The  CHAHiMAri.  Pardon  me  a  moment 

Judge  HAinEB.  That  would  not  be  of  any  value  to  the  committee,  would  it? 

Mr.  Chabe.  It  would  be  of  some  interest,  would  tt  not? 

The  Chaibuan.  Are  you  speaking  of  that  particular  plant? 

Mr.  Chase.  Yes,  sir.  The  point  I  wanted  to  make,  if  I  may  explain  my- 
self, is  that  the  mortgage  that  Armour  &  Co.  baa  on  this  plant  Is  an  Influence — 
an  inflnence  that  must  of  necessity  rest  upon  the  owners  of  that  plant  or 
those  In  whose  name  It  appears  as  owners.  Shall  I  read  tliis  paper,  Mr. 
Chairman? 

The  Chairman.  Tou  may  proceed. 

Mr.  Chase.  The  assessed  valnatlon  of  the  land  Is  $(1,671},  and  of  Improve- 
ments Is  $45,000,  or  a  total  assessor's  valuation  of  $54,670  on  real  estate  and 
Improvements. 

It  seems  to  me  that  if  I  owned  a  plant  of  the  value  of  that  plant  as  I  know 
it  and  there  were  a  mortgage  of  that  amount  on  the  plant,  I  should  feel  very 
dubions  about  having  very  much  value  beyond  the  extent  of  the  mortgage. 

Furthermore,  It  seems  to  me,  Mr,  Chairman,  that  the  inspiration  for  thiB 
application  to  have  the  decree  modified  may  possibly  have  originated,  or,  at 
least,  the  Influence  for  it  may  have  arisen  on  the  part  of  the  party  boltUng 
the  mortgage. 
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In  GalUoTQia  Qiere  tiaB  been,  as  you  know,  a  remarkable  development  In 
cooperatiTe  fruit  growers'  associations,  particularly  among  the  growera  and 
shippers  of  fresh  fruits  and  among  the  producers  of  dried  fruits.  There  has 
alvays  been  a  very  close  bond  of  eympatliy  between  all  those  cooperatiTe 
associatioDH.  They  have  worked  together  In  the  utmost  harmony,  have  al- 
ways backed  each  other's  undertakings,  have  sent  their  most  effective  speakers 
Into  districts  where  new  drives  were  on  for  memberships,  and  there  has  been  a 
fellowship  among  those  cooperative  organizations  which  Included  the  Califor- 
nia Cooperative  Canneries. 

Therefore  it  seems  to  me  there  muat  have  been  the  best  of  reasons  tor  those 
great  dried-fruit  organizations  deserting  one  of  their  fellows  in  this  effort  to 
bave  this  decree  modified,  and  taking  an  opposite  position  with  regard  to  the 

The  total  membership  represented  by  these  dried-fruit  associations  is  In  the 
D^ghbortaood  of  35,00(1  grower  members.  I  think  It  Is  significant  that  practi- 
cally all  of  the  dried-trult  Interests  of  the  State  of  California,  and  nearly  all 
the  canned-fnilt  interests  also,  object  and  protest  against  any  modiflcatloD  of 
this  decree  which  would  permit  the  meat  packers  to  again  handle  their 
prodacts. 

When  the  California  Cooperative  Fruit  Growers'  Association  came  to  San 
Jose  they  were  welcomed  by  the  business  community — by  the  Merchants'  Asso- 
dation,  by  the  chamber  of  commerce,  as  a  decided  asset  to  the  city  because  they 
would  employ  a  large  number  of  people  and  would  iisve  a  pay  roll  of  consider- 
able size.  Up  to  the  present  time  this  Institution  has  received  the  full  and 
loyal  supitort  of  that  community  In  all  Its  undertakingsi  But  the  Merchants' 
Association  of  San  Jose  has  passed  a  resolution,  or  did  pass  a  resolution  on  this 
subject,  that  I  would  like  to  submit  for  your  record  and  that  I  will  read  If  you 
tiave  no  objection. 

The  Chaibmak.  Ton  may  proceed  to  read  it. 

Mr.  Chase.  Well,  first,  here  Is  the  Mffidavlt  regarding  the  mortgage. 

The  Chaieman.  Do  you  wish  to  submit  that  with  your  statement? 

Mr.  Chase.  lEes. 

The  Chaibuan.  There  Is  no  dispute  that  the  mortgage  exists,  but  if  you  want 
to  submit  It,  it  may  go  in. 

Mr.  Chase.  If  it  means  nothing  to  you,  I  have  no  desire  to  put  it  in. 

Tlie  Chaibman.  Mr.  Campbell  admits  the  mortgage,  so  I  suppose  that  covers 
that  point. 

Mr,  Chase.  The  resolution  of  the  Merchants'  AssoclHtlon,  duly  certified  to  by 
its  secretary,  is  as  follows :  i 

BBSOLTJTIOn  OP  MKECeiNTS'   ASSOCIATION  OP  SAN   JOSE. 

Resolved,  That  we,  the  Merchants'  Association  of  San  Jose,  Calif.,  represent- 
ing over  300  merchants,  located  in  the  midst  of  the  most  prominent  dried-fruit 
packing,  conning,  and  fruit-producing  section  of  the  State  of  Oallfomlat  enter 
our  objections  to  any  modlftcstlon  of  the  "consent  decree  "  entered  into  between 
the  meat  packers  and  the  Government  of  the  United  States  which  would  permit 
the  meat  packers  to  again  become  distributors  of  tfte  general  line  of  foodstuffs, 
and  on  the  basis  that  conditions  have  not  changed  since  this  decree  was  entered 
to  warrant  meat-packer  competition  and  their  ultimate  control  of  foodstuffs 
dtstribntion.  We  are  firm  in  our  opinion  that  the  vast  majority  of  growers  who 
are  disinterested  parties  and  who  have  given  the  situation  consideration  are 
opposed  to  any  modifications  being  made;  and,  furthermore,  it  has  been  our  ol>- 
servatinn  that  producers  have  had  no  dlfiiculty  In  readily  marketing  their 
products  for  the  season  of  1921. 

This  is  to  certify  that  the  above  la  a  true  copy  of  a  resolution  adopted  by 
the  board  of  directors  of  the  Merchants'  Assodation  of  San  Jose  duly  assembled 
on  the  27th  day  of  October,  A.  D,  1821. 

RoBEBT  E.  S-TFs,  Seoretanf. 

The  Chamber  of  Commerce  of  San  Jose  also  passed  a  resolution,  duly  certified 
by  Its  president  and  manager,  which  reads  as  follows: 

MEAT  PAOKEBS   AND  FBXJIT  DlSTIUBDnON. 
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Retolved,  That  tUa  orsanlzatUMi,  the  San  Jose  Cbatnber  of  Commerce,  repre- 
senting a  large  memberalilp  of  this  commnnitr.  located  tn  the  very  beart  of  tt>e 
caDnlng.  drled-frult  packing,  and  producing  Indiutrr  of  the  Btate  of  Gallfomla, 
iB  unalterably  opposed  to  any  modlQcation  of  the  "conient  decree"  whereby 
the  meat  packers  might  again  be  allowed  to  act  aa  dlatribators  for  our  j^^ucta. 
and  we  furthermore  view  with  alarm  any  modlfloatlOD  permitting  of  thc4r 
methods  of  dUtributlon  and  probable  ultimate  control  of  our  fmlt  indastry. 

We,  tbe  undersigned.  Individually  certify  that  the  alKive  )b  a  tnie  and  correct 
copy  of  the  resolution  on  the  subject  of  tbe  consent  decree  and  its  turopoeed 
modiflcatlon  as  unanimously  ad<qM:ed  by  the  board  of  directors  of  tbe  San  Jose 
Chamber  of  Commerce  October  18,  1821. 

tsEAi.]  E.  O.  Pispnt,  PivUent. 

BoscoE  D.  Wtatt,  Mawtger. 

I  also  have  s  telegram  that  is  dated,  I  think,  November  23,  as  follows : 

Campbell,  Caut. 
Pbeston  MdKistitx, 

Care  Potfik»tam  Motel,  WatMnifion,  D.  C: 

Meeting  of  Ordiard  City  Orange  Tuesday,  November  22,  membership  280, 
passed  resolntlMi  strongly  protesting  against  modiflcatlon  packers'  consent 
decree.     Secretary  writing  to  CoogresBman  Arthur  Free. 

GBREBT   BABXOTf. 

I  presume  tbe  original  telegram  referred  to,  addressed  to  Congressman  Arthur 
Free,  will  come  to  you  In  due  time.    Will  the  filing  of  this  telegram  be  of  any 

value? 

Tbe  Chaibuan.  Yes;  It  may  be  put  into  tbe  record. 

Mr.  Chase.  Mr,  Chairman,  I  have  been  In  the  canned-fruit  buaiaess  for  43 
years  continuously,  as  employee,  manager,  and  executive  During  a  good  part 
of  that  time  I  have  also  been  engaged  in  the  drled-frult  budnese,  and  I  have 
seen  both  these  activities  grow  from  a  very  small  beginning  until  it  Is  the 
largest  of  its  kind  in  the  world.  Tbe  business  has  been  developed  gradually 
along  the  following  lines : 

The  dried-fruit  business  has  been  handled  by  the  packers  selllDg  their  prod- 
ucts to  tbe  wholesale  trade  and  by  taking  their  credentials  to  thdr  bankers 
and  financing  their  business,  because  of  tbe  confidence  that  bad  been  built  up 
in  the  wholesale  grocery  trade  of  the  country  by  tbe  bankers  of  that  section. 
The  dried-fruit  packer  hJEiB  been  able  to  pay  for  bis  fruit  when  it  was  delivered, 
and  this  business  has  been  developed  along  these  lines :  The  dried-fruit  associa- 
tions have,  of  course,  handled  their  business  In  tbe  same  manner.  When  ship- 
ments were  made,  and  shipments  began  immediately  after  receipt  of  the  goods, 
tbe  packer  was  able  to  take  his  bill  of  lading  with  draft  attached  into  bis  bank 
and  receive  full  credit  for  the  amount  of  his  draft. 

The  canned-goods  business  is  somewhat  different.  The  canning  season  be- 
gins the  middle  or  latter  part  of  May  on  cherries,  followed  by  apricots,  and  theo 
by  peaches  and  pears,  but  tbe  canner  must  of  necessity  make  arrangenients  for 
a  very  much  larger  financing  tban  tbe  dried  fruit  packers,  btvause  a  large 
proportion  of  his  product  must  be  placed  in  tbe  warehouse  and  kept  there  until 
the  late  varieties  are  packed,  so  that  shipments  of  those  goods  may  be  made  in 
assorted  cars. 

The  Chaibuan.  This  pack  is  entirely  seasonal,  is  It?  ' 

Mr.  Chase.  It  is  entirely  seasonal;  yes.  He  is  able  to  get  credit  for  his  ship- 
ments by  attaching  draft  to  bill  of  lading  in  tbe  same  manner  that  the  dried 
fruit  operator  bandies  bis  finances.  The  banker  is  always  anxious  to  know  who 
the  buyers  are  so  as  to  know  whether  the  canner  has  sold  the  larger  part  of 
his  contract,  and  usually  wants  a  list  of  those  buyers  so  that  he  may  decide 
whether  bis  advances  made  to  the  canner  on  his  stock  of  goals  in  tbe  ware- 
bouse  are  good  loans  or  not. 

During  this  past  season  there  were  quite  a  number  of  canneries  that  werf> 
uable  to  operate  because  they  were  not  able  to  show  their  bankers  sales  made 
to  wholesalers. 

Tou  probably  known  there  were  a  larger  number  of  new  canneries  in  opera- 
tion during  the  years  1917,  1918,  1919,  and  1920. 

In  event  of  a  modification  of  this  decree  allowing  the  meat  packers  to  again 
distribute  our  products  would  mean  that  the  present  plan  of  financing  would 
have  to  be  discarded. 

The  witness  who  preceded  me  stated  that  two  large  meat  packers  had  advised 
him  they  were  vrilling  to  take  these  goods  and  distribute  them  on  a  commission 
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basis.  These  meat  packNs  are  Dot  going  to  take  tlie  year's  supply  of  canned 
fnilt  aud  dried  fruits,  as  tbe  wholesaler  does,  and  help  flnanee  our  fruit  !□- 
terests  out  there.  It  stands  to  reason  that  If  the  wholesaler  is  going  to  come 
into  direct  competition  with  the  meat  paclter  that  he  will  be  unable  to  haye 
Us  goods  shliqied  on  to  him  when  the?  are  packed,  to  carry  tbe  Interest  on 
those  goods,  to  stand  the  expense  of  warehousing  and  the  expense  of  interest  and 
insnrance,  and  carry  the  respoDsibUlty  of  deterioration.  It  is  going  to  throw 
the  entire  burden  of  the  carrj'ing  charges  back  upon  tlie  California  fruit  pro- 
ducers ;  and  I  want  to  say  to  you,  gentlemen,  that  that  is  one  thing  that  worries 
Qs  more  than  anytbtng  else  about  this  proposed  modification.  The  Pacific  coast 
will  not  be  able,  it  can  not  finance  its  fruit  industry  if  we  have  to  go  back  to 
that  system  of  carrying  our  lend.  It  will  mean  that  the  fruit  grower,  the  man 
who  produces  the  fruit,  will  have  to  stand  the  principal  burden  of  this  added 
load. 

Mr.  Ghalrman,  the  Richmond-GhaBe  Co.,  of  which  I  am  a  member,  is  what  is 
known  in  the  dried-fruit  business  as  an  Independent  packer.  That  is,  we  must 
secure  our  supplies  of  dried  fruits,  aside  from  tbe  few  hundred  tons  that  we  our- 
selves produce,  from  growers  who  are  not  members  of  these  associations.  The 
associations  have  been  restricting  our  operatioos.  lliey  may  eventually  drive 
us  out  of  business.  But  I  want  to  say  to  you  fraukly  that  I  would  many  times  . 
rather  that  should  take  place  and  that  our  two  dried-fruit  plants  siwuld  remain 
Idle  than  to  see  the  meat  packers  back  in  the  distribution  of  our  product  again,, 
because  I  know  what  the  final  result  in  that  case  would  be,  and  tliat  would  be 
absolute  domination  of  our  markets,  and  of  the  manufacturing  end  of  the 


The  meat  packers  are  primarily  manufacturers,  I  do  not  think  we  can 
consider  for  a  moment  that  they  would  be  satisfied  or  contented  to  remain  as 
distributors  and  not  get  into  some  angle  of  the  manufacturing  game.  That 
might  be  by  loaning  moaey  to  some  operators,  but  I  do  not  think  there  would 
be  any  means  of  keeping  them  out  of  that  angle  of  the  business. 

Mr.  Chairman  and  gentlemen,  we  people  of  the  Pacific  coast  of  California 
view  with  greatest  alarm  the  thought  that  the  meat  packers  may  again  i>e  per- 
mitted to  distribute  our  products  and  bring  the  wholesale  grocers  down  to  the 
same  terms  of  purchase  that  they  will  follow. 

As  to  tbe  meat  packers  distributing  goods  cheaper  than  the  wholesale  grocers, 
we  hare  no  figures  concerning  that,  but  the  statement  made  by  the  preceding 
witness  interested  me  very  much — to  the  effect  that  the  concern  he  represents 
allowed  Armour  &  Co.  5  per  cent  commission  on  the  purchase  of  their  products. 
I  want  to  say,  gentlemen,  that,  so  far  as  my  concern  is  Involved,  that  5  per 
<'ent  would  much  more  tbau  wipe  out  any  ordinary  profits  made  during  the 
canning  season  or  made  in  the  canning  plants.  It  has  been  my  experience  In 
jearB  past  that  any  offers  that  are  made  by  the  meat  packers  for  our  goods 
always  carried  with  them  concessions  In  the  way  of  price  that  were  not  asked 
by  the  trade  in  general. 

The  statement  that  Mr.  Campbell  made  regarding  Mr.  Cojkendahl,  manager 
of  the  Prune  and  Apricot  Growers'  Association.  T  hardly  understand,  ttecanse 
when  I  first  went  to  San  Jose,  and  for  many  years  afterwards,  there  was  a 
meat-packing  concern  In  San  Jose  known  as  Andrews  &  Coykendabl.  This 
concern  had  to  go  out  of  business  later  on.  I  am  not  entirely  posted  as  to  tbe 
exact  reasons,  but  I  do  know  that  along  about  that  time  Swift  &  Co.  and 
Morris  &  Co.  established  the  Western  Meat  Co.,  that  has  handled  the  meat 
products  of  San  Francisco,  and  they  have  extended  branches  Into  Oakland  and 
Los  Angles,  end  they  are  credited  at  least  with  always  having  had  control  of 
the  meat  industry  of  that  coast. 

The  Chaibman.  Did  you  say  Morris  &  Co.  are  Interested  in  that? 

Mr.  Chase.  I  think  it  was  Morris.  Possibly  I  may  be  mistaken,  and  It  may 
be  Cuilflhy,    May  I  correct  that  statement? 

The  Chairman.  Certainly. 

Hr.  rHASE.  I  should  not  have  spoken  from  memory ;  but,  at  any  rate,  some 
of  the  Big  Five  Meat  packers,  and  I  will  not  attempt  to  say  who,  but  I  think 
it  was  Swift  &  Co.  and  Cudahy. 

The  Chairman.  I  Just  called  your  attention  to  It.  as  I  did  not  want  you  to 
make  a  mistake. 

Mr.  Chase.  I  thank  you.  Of  course,  ft  Is  evident  that  Mr.  Coykendahl  Old 
not  have  authority  and  could  not  have  authority  to  speak  for  ll.OOO  mentbers. 
There  is  a  board  of  directors  and  a  boarti  of  trustees  of  the  California  Prune 
&  Apricot  Association,  and  they  would  naturally  be  the  ones,  and  the  only  ones. 
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wlio  could  determine  a  question  of  policy.    M&y  I  read  a  part  of  a  telegram  on 
that  subject? 

The  Chaibmab.  You  may. 

Mr.  Ckabe.  This  says ; 

"  Referring  to  request  for  modiflcatlon  of  packers'  consent  decree  claimed  to 
be  asked  by  the  cooperative  fruit  interests  of  California,  the  California  Prune 
&  Apricot  Growers'  Association,  a  cooperative  asaodatlon  with  a  memtiershlp 
of  11,000  growers  In  the  State  df  California,  protest  against  any  modlflcation  of 
said  decree  as  not  being  in  the  becrt  interests  of  producer,  cousuiner,  and  dis- 
tributor." 

I'his  telegram  is  signed  by  H.  G.  Coykendall.  manager.  I  have  no  doubt  the 
original  telegram  has  been  furnished  you  or  the  Attorney  General's  office. 

The  Ghaibmas.  We  have  it  on  file. 

Mr.  Chabe.  It  Is  not  necessary,  then,  to  put  this  in? 

The  Chaihuan.  Not  unless  yon  want  It  to  go  in  as  one  of  the  additional 
reasons  for  your  argument, 

Mr.  Chase.  I  do  not  think  It  la  In  shape  to  be  put  In.  "Regarding  the  resolu- 
tion passed  by  the  Dried  Fruit  Association,  I  will  read  a  resolution,  duly 
certified  and  attested  by  a  notary  public : 

"  The  following  resolution  was  adopted  at  a  regular  meeting  of  the  executive 
committee,  of  the  Dried  Fruit  Association  of  California,  on  Thursday,  October 
27,  1921 : 

" '  Resolved,  That  the  Dried  Fruit  Association  of  California,  having  a  mem- 
bership representing  over  95  per  cent  of  the  dried  fruit  industry.  Including  both 
independent  packers'  and  growers'  associations,  vigorously  protests  against 
the  proposed  modification  of  the  consent  decree,  thereby  allowing  the  meat 
packers  to  again  enter  the  field  of  distribution  of  the  products  handled  by  our 
membership, 

"  'And,  furthermore,  It  is  the  consensus  of  opinion  of  this  organization  that 
such  proposed  modification  is  not  In  accord  with  the  desire  of  the  great  majority 
of  the  growers  of  the  State  of  California,  and  we  deplore  the  methods  used  by 
the  principal  proponents  from  California  of  such  modification  In  securing 
signatures  of  growers  to  telegrams  to  the  Department  of  Justice.' 

"  I,  J.  L.  Ghaddock,  being  duly  sworn,  hereby  certify  that  I  am  the  secretary 
of  the  Dried  Fruit  Association  of  California,  and  that  the  above  resolatlon  is  a 
correct  and  true  copy  of  the  resolution  passed  at  a  regular  meeting  of  the 
executive  committee  of  said  association  held  October  27,  1921,  there  being  a 
guornm  present  and  the  meeting  in  every  way  regular. 

"  J,  h.  Chaddock." 

I  have  a  letter  signed  by  the  vice  president  and  general  manager  of  the  Cali- 
fornia Peach  aud  Fig  Growers,  an  association  of  about  8,000  members,  that  I 
would  like  to  read  and  file. 

Califobnia  Peach  and  Fio  Gbowbbs, 

Fretno,  Calif.,  October  22.  1921. 
Dbieu  Fbuit  Associatioh  of  Caufowjia, 

San  FrtmoUoo,  Calif. 

GsnTLEHEn :  This  will  acknowledge  receipt  of  your  favor  of  the  21st  instant, 
inclosing  copy  of  a  letter  from  the  National  Wholesale  Grocers'  Assoclatton, 
under  date  of  October  14,  1921,  In  reference  to  modification  of  decree  of  the 
former  Attorney  General  Palmer  affecting  the  large  meat  packers  of  Chicago, 

It  is  onr  opinion  that  the  Dried  Fruit  Association  of  California  should  coop- 
erate with  the  National  Wholesale  Grocers'  Association  in  their  efforts  to 
restrict  the  operations  of  the  large  meat  packers.  We  can  not  see  wherein  any 
benefit  can  be  derived,  either  by  the  protlucer  or  the  consumer,  in  having 
Armour  and  others  restored  to  their  former  position  In  the  handling  of  a 
general  line  of  food  commodities. 
Tours  very  truly, 

C-ii.iFOBNTA  Peach  and  Fig  Gbowees. 

J.    F.    NIS WANDER, 

Vice  President  and  General  Manager. 

I  might  say,  Mr.  Cbairmaii.  I  think  It  is  a  matter  of  public  record  that  both 
the  peach  growers'  association  and  the  raisin  growers'  association  did  have, 
each  one  of  them,  one  year's  eiperience  in  selling  to  Armour  &  Co.,  and  that 
they  did  not  continue  the  arrangement. 

The  witness  who  preceded  me  made  another  statement  that  I  do  not  agree 
with  at  all.    I  have  never  before  heard  such  a  charge  made.    That  is,  that  the 
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omners  ana  drled-frult  latereeta  stated  tbat  the  wholesalers  have  always 
charsed  more  than  they  should  for  handling  their  products.  I  very  much 
question  whether  that  Is  the  sentiment  amODg  the  cannera  and  dried-fruit  pacti- 
ers.     If  it  Is,  I  have  never  come  In  contact  with  it. 

I  tbiok,  Mr.  GhairmuD,  tbat  Is  about  all  1  have  to  say. 

The  Chaiekan,  Mr,  Chase,  in  your  statement- you  speak  of  independeot  can- 
neries. That  infers  that  there  are  other  canneries.  Will  yon  kindly  give  us 
the  division  Into  which  that  falls? 

Mr.  Chase.  I  meant  to  refer  to  independent  dried-fruit  packers. 

The  Chairman.  Will  you  just  give  us  an  Idea  of  what  the  other  interests 
In  that  industry  are? 

Mr.  Chase.  The  other  interests  in  the  dried-fruit  asBociation  are  the  dried- 
fruit  associations,  the  raisin  growers,  the  peach  growers,  etc.,  who  pack,  ship, 
and  market  the  products  of  their  members. 

The  Chajbman.  And  that  Is  a  cooperative  organiimtion? 

Mr.  OuASE,  Oh,  absolutely;  yes. 

The  Chaibman.  You  introduced  resolutions  passed  by  various  organizations; 
for  instance,  the  California  Prnne  and  Apricot  Association.  Are  they  unani- 
rnona  In  this  view7 

Mr.  Gbase.  Well,  I  do  not  believe  I  could  answer  tbat  question.  It  must 
have  been  passed  by  the  board  of  directors. 

The  Chaibman.  Was  the  matter  ever  referred  to  tbe  membership,  if  yoa 

Mr.  Chase,  Not  that  I  linow  of,  and  I  doubt  It  very  much. 

The  Chaibman.  How  meny  directors  are  there,  do- you  know? 

Mr.  Chasb.  I  do  not  believe  I  could  answer  that  question. 

The  Chaibman.  Do  you  know  whether  the  resolutions  passed  by  the  other 
associations  were  ever  referred  to  the  individual  jnembers  of  such  associa- 
tions? 

Mr.  Chasi^  By  the  chamber  of  commerce  and  the  merchants'  association? 

The  CHAittMAN,  Xes;  the  chamber  of  commerce,  the  merchants'  association, 
and  the  dried  fruit  association? 

Mr,  Chase,  I  do  not  think  they  were. 

The  Chaibmab.  And  those  were  passed  by  the  directors  of  those  organiza- 
tions representing  the  membership? 

Mr.  Chase.  Yea.  They  were  nnanlmoDsly  passed  In  tbe  case  of  the  mer- 
chants' aasociatioD  and  the  chamber  of  commerce,  however. 

Tbe  Chairman,  What  about  the  csnners'  league;  how  many  membera  have 
jon? 

Mr.  Chase.  May  I  leave  that  for  Mr.  McKlnney  to  answer? 

The  Chaiemam.  Surely. 

Mr.  Chase.  He  is  so  thoroughly  posted  on  that,  and  I  have  not  looked  It 
up  st  all. 

The  Chaibman,  We  can  get  all  that  information  from  him.  How  large  was 
tbe  pack  this  year  as  compared  with  other  years? 

Mr.  Chase.  Are  yon  speaking  of  canned  goods? 

The  Chaibman.  Tes. 

Mr.  Chase.  We  have  no  estimate  yet. 

The  Chaibman.  Can  you  give  us  an  estimate  of  it? 

Mr.  Chase,  I  should  say  tbe  pack  of  canned  fruit  was  perbaps  70  per  cent 
to  75  per  cent  of  what  it  was  in  1920, 

The  Chaisman.  What  was  tbe  reason  for  tbe  decrease? 

Mr.  Chase.  There  are  several  reasons.  One  is  that  we  had  a  very  short  crop 
of  fruit  out  there.  Another  reason  is  that  we  had  a  considerable  number  of 
people  in  the  canning  business  totally  without  experience,  and  wbo  had  gone 
into  it  because  tbey  thought  there  was  great  profit  In  it;  they  had  built  np  no 
trade,  and  had  no  reputation  as  packers  during  the  time  they  were  operating, 
and  when  the  slump  came,  as  it  did  a  year  ago  last  August,  canned  fruits  of 
course  were  In  oversupply,  like  everything  else,  and  if  it  had  not  been  for  the 
eastern  fruit  crop  this  year  going  laaclc  I  think  we  would  have  had  great  diffi- 
culty In  marketing  fruits  generally. 

The  Chaibman.  Do  you  have  market  quotations  out  there  of  the  fruit  crops? 

Mr.  Chase.  Of  the  fresh  fruits? 

The  Chaibman.  Well,  of  fresh  fruits  or  canned  fruits  either. 

Mr.  Chase.  The  canned  fruit  prices  are  published  in  the  trade  papers,  usually 
giving  only  one  or  two  canncrs'  prices,  aside  from  the  opening  prices.  Tbey 
vary  more  or  less,  but  after  that  the  trade  papers  usually  conflne  themselves 
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to  qaotatJona  of  tlie  Callfornls  Packing  CorporatlMi,  and  aometlmeg  Llbby, 
McNeil  &  Llbby,  and  sometimes  other  concerns  are  mentioned. 

Tbe  Chaibuah.  What  Is  the  size  of  the  CalUornla  Packing  Corporation  as 
compared  with  otbersT 

Mr.  Chabb.  It  Is  the  largest  concern  In  the  canning  business  In  the  State. 

The  Chaibmab.  What  would  jou  aaj  was  next? 

Mr.  Chask.  Probably  the  Llbby.  McNeil  &  Llbby. 

The  Chaibman.  That  le  a  subsidiary  of  Swift  &  Co_  Is  It  not? 

Mr.  Chase.  I  think  so. 

The  Chairman.  Mr.  Chase,  you  say  you  fear  or  are  alarmed  In  event  the  big 
packers  are  permitted  to  ro  buck  Into  this  business.    Just  Wiiy? 

Mr.  Chabb.  I  thought  I  had  essplained  that,  Mr.  Cbalrman.  Because  their 
methods  of  handling  goods  are  entirely  different  from  the  present  methods 
as  explained  by  Mr.  Campbell.  They  do  not  buy  their  year**,  supply  of  goods 
and  carry  the  burden  of  warehousing.  Interest,  nnd  all  these  things  that  take 
place  in  the  marketing  of  goods;  and  If  they  do  enter  into  this  field  of  rtls- 
trtbutliin  and  come  into  dlrwt  competition  wiih  the  dealers,  It  stands  to  reoHon 
that  tbe  wholesalers  will  cf  necessity  have  to  adopt  the  same  methods  that 
they  use.  and  that  is  to  take  their  supplies  only  as  they  need  them,  and  com- 
pel the  fruit  interests  of  the  Pnelflc  coast  to  carry  tJielr  goods  from  one  season 
to  aaother  and  all  the  burdens  that  naturally  attach  thereto. 

The  Chaibman.  How  many  packers  were  engaged  In  this  fruit  business  in 
CaUfomia  before  this  decree  was  entered;  do  jpu  know? 

Mr.  Chabb.  Do  you  mean  canners? 

The  Chaibuak.  No;  how. many  meet  packers?  , 

Mr.  Chase.  I  think  none  of  them  was  directly  Interested.  Of  course,  Llbby, 
McNeil  &  Libby  were  supposed  to  be  owned  and  controlled  by  Swift  &  Co..  and 
the  California  Cooperative  Canneries  was  supposed  to  be  an  Armour  Institution, 

The  Chaibuab.  How  many  packers  distributed  fruits,  then? 

Mr.  Chasb.  I  do  not  believe  I  could  answer  that  question. 

The  Ghaibkan.  Do  you  know  what  proportion  of  canned  fruits  the  packers 
distributed  prior  to  the  entry  of  this  decree? 

Mr.  Chase,  Of  the  total  of  canned  fruits? 

The  CHA.IB1IAN.  Yes;  hy  the  packers,  either  collectively  or  individually. 

Mr  Chase.  Well,  It  has  been  brought  out  that  there  was  a'  contract  between 
the  California  Packing  Corporation  and  Armour  &  Co.  I  think  that  contract 
expired  In  1917,  and  in  a9]8  or  at  that  period  there  was  an  overdemand  for 
fruit,  and  I  doubt  if  they  were  able  to  secure  the  supplies  they  wanted.  I  think 
that  when  that  contract  ceased  to  exifit  they  were  left  very  much  out  In  the  cold 
so  far  as  supplies  of  fruit  were  concerned.  ^      „    ,    , 

The  Chaikman.  Do  you  know  what  proportion  the  packers  have  handled  of 
tills  kind  of  fnMt  at  any  time,  either  collectively  or  separately? 

Me.  Chase,  I  do  not  believe  I  could  answer  that  question. 

ITie  Chaibmab.  Could  you  tell  us  approximately? 

Mr.  Chase.  There  are  flgnres  on  that  matter  somewhere,  but  I  do  not  believe 
1  could  give  them  to  you,  ■  .       . 

The  Chaibma?!.  Could  you  tell  us  where  to  get  them? 

Mr.  Chase,  I  think  the  Federal  Tr.-ide  Commission  has  some  figures  regard- 
ing distribution  made  by  the  meat  packers. 

The  Chaibuak,  In  their  report?  ^  ..,       t  ^ 

Mr.  Chasf,  Yes.  sir;  I  think  in  their  report.  I  am  positive  I  haie  seen 
those  figures  somewhere.  .        ,    ^  ,  •  4.     „  u  ^n„ 

The  Chaibuan,  Mr.  Chase,  here  Is  the  situation  that  I  want  to  ask  you 
about :  From  your  standpoint  as  a  canner,  would  you  be  will  ng  that  the  decree 
should  be  modifled  so  that  the  packers  might  handle  this  fruit  on  a  commission 
basis  alMie  and  not  buy  outright  or  control  in  any  way  the  canneries  or  enter 
into  the  manufacturing  end  of  It? 

Mr.  Chasb.  No. 

The  Chaibman.  Why  not?  .  ,  ,j.  .     ,1, 

Mr  CHASE.  Because  their  handling  on  that  basis  would  simply  result  in  the 
other  handlers  of  these  goods  having  to  meet  their  competition,  and  the  burden 
would  still  be  thrown  back,  on  the  California  fruit  producers  and  packers. 

The  Chaibmab.  That  Is  because  of  the  financing  end  you  spoke  of  a  mi 
ago? 

Mr.  Chask.  Yes,  Sir, 
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The  Chairman.  I  see.  Do  you  fear  that  if  the  packers  resume — and  by  the 
packers  I  mean  the  meat  packers 

Mr.  Crabe.  I  uodcrstand. 

The  Chajbuar.  Resume  tttelr  handling  and  deatins  In  these  unrelated  com- 
modities they  would  sooner  or  later  control  the  canneries  as  welt  as  distribu- 
tion? 

Mr.  Chase.  I  feel  very  positive  of  It  in  my  own  mind.  I  do  not  think  there 
is  any  doubt  in  the  world  about  it. 

The  Chaibuan.  Have  you  anything  to  base  that  upon? 

Mr.  Chase.  All  I  have  to  base  It  on  is  the  fact  that  I  have  never  known  them 
to  be  satisfied  with  anything  leas  than  control  whenever  they  entered  into  the 
liandiing  of  products. 

The  Cbairmas.  That  Is,  in  relation  to  meat  products  you  now  refer  to? 

Mr.  Chase,  Yes.  They  certainly  have  had  an  ambition  to  i)ecorae  handlers 
of  canned  products  and  dried  fruits;  there  is  no  question  in  tbe  world  about 
that.  There  has  been  more  than  one  evidence  of  it.  and  the  evidence  of  their 
advancing  money  to  build  the  cooperative  canneries,  It  seems  to  me,  is  proof  of 
It.  I  think,  Mr,  Chairman,  If  1  limy  be  permitted  to  submit  something  a  little 
later,  I  have  a  telegram ■ 

Judge  Haines.  Would  you  consider  it  an  injury  by  reason  of  the  fact  that 
they  had  loaned  $250,000  to  those  canneries? 

Mr.  Chase.  Not  by  Itself,  if  It  ended  there. 

Judge  Hainer,  What  would  be  the  effect  if  the  War  Finance  Corporation 
would  advance  money?    I  understood  It  has  advanced  some  $750,000. 

Mr.  Chase.  That  is  something  that  I  think  Is  available  to  any  canner,  Judge, 
under  like  conditions.  OriglnaLly  it  was  only  Intended  to  cover  exportations, 
but  it  was  modified  later  and  it  can  also  be  used  for  goods  sold  in  this  country. 
If  the  canner  can  show  sale  of  his  goods  to  responsible  parties,  can  show. by  a 
warehouse  receipt  that  he  possesses  the  goods,  as  I  understand  it.  this  fund  is 
available  to  any  of  them.  J  do  not  think  there  was  any  favoritism  shown 
there  at  all. 

The  Chaibkan.  What  effect  will  decreased  production  or  -decreased  pack 
have  upon  the  market  price,  if  any? 

Mr,  Chase.  Tou  are  referring  now  to  the  finished  product? 

The  Chaibman.  Yes. 

Mr.  Chase,  Well,  qu^te  naturally,  the  law  of  supply  and  demand  will  come 
into  force  there,  of  course.  If  the  supply  is  restricted  it  is  going  to  mean  a 
somewhat  better  price. 

The  Chairuan,  Were  you  present  at  the  meetings  when  any  of  these  reso* 
tutlons  yon  have  introduced  were  passed? 

Mr.  Chase.  No;  pardon  me  just  a  moment  and  let  me  look  through  this 
memoranda.     [After  looking  through  some  papers.]     No;  absolutely  not 

The  Chaibman,  You  know  nothing  about  the  circumstances  attending  their 


Mr.  Chase.  Why,  I  have  heard  them  referred  to  by  different  ones. 

The  Chaibman.  But  that  Is  hearsay. 

Mr.  Chase.  >'o  ;  I  know  nothing  of  my  own  knowledge. 

The  Chairman.  What  has  been  the  method  of  distribution  by  your  compnny 
of  your  products  In  the  past? 

Mr.  Crase.  We  have  sold  through  brokers  to  the  wholesale  trade  exclusively. 

The  Chairmam.  Are  you  Interested  in  any  wholesale  grocery  company? 

Mr.  Chase.  No. 

The  Chaibman.  Is  any  wholesale  grocery  company  Interested  In  your  concern? 

Mr,  Chase.  Not  a  dollar's  worth. 

The  Chaibman.  Do  you  have  a  contract  with  them  now? 

Mr.  Chasb,  Tea ;  contracts  only  for  the  season,  that  have  not  been  filled  en- 
tirely ;  only  for  the  season  of  1921, 

The  Chaibman,  Does  anyone  have  any  questions  they  wish  to  suggest? 

Mr.  Smith.  I  think.  Mr.  Chairman,  if  Mr,  Chase  would  go  over  the  entire  list 
with  you  of  the  organizations  In  California  that  have  passed  resolutions  ex- 
pressing their  views  with  reference  to  this  modification — I  think  there  are  two 
or  three  that  he  has  not  mentioned. 

Judge  Haineb.  Will  you  Just  call  h'S  attention  to  them.  Senator. 

The  Chaibman.  If  you  think  of  them,  call  his  attention  to  them.  Senator. 
Would  you  read  the  list  again,  and  If  the  Seiuitor  thinks  of  any  additional  oueSj 
he  can  suggest  them. 
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Mr.  Chase.  The  list,  as  I  hare  them  here,  la:  Dried  Fruit  AesoLiatlon. 
San  Jose  Chamber  of  Commeroe,  Merchants  Association  of  San  Jose;  Prune 
and  Aprfcot  Growers — and  thot  waa  a  telej-ram ;  Peach  and  Fig  Growers — that 
was  a  letter;  and  the  telegram  thnt  I  read  to  yon  regarding  the  grange. 

Mr.  McKiNNEY.  I  will  submit  more. 

Tbe  Chaibmab,  Mr.  McKInney  sa'd  he  will  submit  more. 

Mr.  Chase.  J  have  no  objection  to  the  tel^ram  fcolng  in ;  only  I  da  not  want 
to  file  the  telegram  as  a  whole,  because  it  refers  to  other  matters. 

The  Chaibman.  I  leave  It  to  your  own  pleasure  whether  you  wish  to  fll?  it 
or  not.    If  you  do  nat  want  to  Hie  It.  all  right. 

Mr.  Chase.  I  will  not  Hie  it.  because  it  relates  to  other  matter?i. 

Mr.  Smith.  I  would  like  for  him  to  tell  us  wliat  action  the  cannerM  iissocla- 
tion  took  with  reference  to  It? 

Mr.  Chase.  Mr.  Chairman,  I  am  going  to  leave  that  to  Mr.  McKlnne.v. 

The  Chaibuak.  Do  you  refer  to  the  conners  league,  Senator? 

Mr.  SurrH.  Yes. 

The  Chaikman.  Any  more  questions? 

Mr.  Breed.  Mr.  Chairman,  could  you  inquire  Just  a  bit  further  to  enlighten 
us  on  the  methods  that  the  packers  use  in  connection  with  purchaslnK  their 
supplies,  wheflier  they  ever  attempt  to  buy  the  raw  product  lu  wholesale  and 
sell  It  in  a  specwlative  way,  as  distinguished  from  a  Blraight  legitimate  pur- 
chase and  sale  to  the  retailer? 

The  Chatbuan.  Well,  I  don't  know  Just  what  you  mean  by  "  legitimate 
purchase." 

Mr.  Bbeed.  Well,  I  take  it  \a  be  this :  The  difference  between  being  In  busi- 
ness for  the  purpose  of  speculating  buying  a  product  and  selling  It  for  tbe 
profit  that  there  is  in  it,  and  not  parttcnlarly  buying  it  for  the  purpose  of 
distributing  It  to  the  retailer  and  the  consumer,  which  is,  of  course,  what  the 
object  of  the  grower  Is,  to  get  bis  food  to  the  consumer  at  the  cheapest  possible 
price. 

The  Chaibman.  Yes;  I  think  we  would  be  interested  In  that,  Mr,  Chase,  If 
you  could  Kive  lis  some  information  on  that. 

Mr.  Chase.  Did  the  gentleman  refer  to  packers? 

The  CBArBMAN.  He  means  meat  packers. 

Mr.  Chase.  Meat  packers.  I  don't  know  that  my  Information  would  be  worth 
much  on  that.  I  have  not  made  any  study  of  It  particularly ;  that  is,  I  mean 
any  close  study  of  it. 

The  Ckaibman.  Do  you  know  of  any  occasion  when  they  did  that,  Mr.  Chase? 
Do  you  remember  any  Instance? 

Mr.  Chase.  Well,  will  you  Just  repeat  that  question,  please?  I  don't  know 
that  1  quite  understand  what  the  question  Is. 

The  Chairman.  Will  you  please  read  what  preceded  that  which  I  said 
last? 

(Thereupon  the  reporter  read  the  following:) 

"  Mr.  Bbeed.  Mr.  Chairman,  could  you  Inquire  Just  a  bit  further  to  enlighten 
us  on  the  methods  that  the  packers  use  in  cODoectiOD  with  purchasing  their 
supplies,  whether  they  ever  attempt  to  buy  the  raw  product  in  wholesale  and 
sell  It  In  a  speculative  way,  an  distinguished  from  a  straight  legitimate  purchase 
and  sale  to  the  retailer? 

"  The  Chairman.  Well,  I  don't  know  Just  what  you  mean  by  '  legitimate 
purchase.' 

'■  Mr.  Bbeei).  Well,  I  take  it  to  be  this:  The  difference  between  being  in  busi- 
ness for  the  purpose  of  speculating,  buying  a  product  and  selling  it  for  the 
profit  that  there  is  in  it.  and  not  particularly  buying  it  for  the  purpose  of  dis- 
tributing It  to  the  retailer  and  the  consumer,  which  Is,  of  course,  what  the 
object  of  the  grower  Is,  to  get  his  food  to  the  consumer  at  the  cheapest  possible 

Mr,  Chase.  Mr.  Chairman,  I  have  had  no  experience  in  dealing  with  the  meat 
packers. 

The  Chairman.  Has  anyone  else  anythlntc  to  asik? 

Mr.  Smith.  I  would  like  for  him  to  explain,  if  he  knows,  the  sine  of  these  five 
canneries  that  the  first  witness  referred  to.  What  they  really  amount  to,  if  he 
knows. 

Mr.  Chabb^  Mr.  Chairman,  I  never  knew  of  but  three.  I  noticed  that  Mr. 
Campbell  stated  that  he  had  two  plants  in  San  Jose.  I  don't  know  where  he 
would  draw  the  line,  unless  it  Is  that  the  cannery  Is  on  one  side  of  the  railroad 
track  and  the  warehouse  la  on  the  other,  but  they  have  always  been  considered 
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one  plant  1  never  heard  tbem  referred  to  as  two  plants.  I  don't  know  of  but 
this  plant,  and  one  at  Modesto  and  one  of  them  in  Tulare  County. 

Ttie  GBAiRtiAN.  Do  fou  know  the  approximate  combined  capacity  of  those, 
Mr.  Chase? 

Hr.  Chahk.  I  have  never  seen  the  one  in  Tulare.  I  have  seen  the  Modesto  plant, 
and  I  am,  of  course,  quite  familiar  with  the  San  Jose  plant. 

Judge  H&iKBB.  How  large  Is  that? 

Mr.  Chase.  San  Jose  Is  a  good-sized  plant ;  It  Is  a  large  plant. 

Judge  Hainer.  What  do  yon  mean  by  tliat? 

Mr.  Chase.  WeU,  I  should  say  it  has  a  capacity  of  at  least  350,000  cases  a 
jear,  possibly  more. 

Judge  Haineb.  Is  this  considered  one  of  the  largest  plants  In  the  valley? 

Mr.  Chase.  It  Is  one  of  the  large  plants;  yes. 

Judge  Haineb.  Do  you  know  the  capacity  of  the  others?  Have  you  seen  any 
of  the  others? 

Mr.  Chase.  The  Modesto  plant  Is  a  plant  with  perhaps  a  capacity. of— now, 
when  I  say  capacity  I  mean  all  that  they  could  put  through  it ;  I  do  not  mean 
what  they  run,  because  I  am  not  familiar  with  that,  but  because  of  the  equip- 
ment of  these  plants  we  know  about  what  their  capacity  la.  The  Modesto  plant 
I  should  aay  wonld  probably  be  capable  of  turning  out  125,000  to  150,000  cases. 

The  Chaibuan.  And  the  other  plant  was  in  Tulare  Couoty,  did  you  say? 

Mr.  Chase.  And  the  other  plant  is  in  Tulare  County ;  yea,  sir. 

The  Chaikuan.  You  have  never  seen  that? 

Mr.  Chase-  I  have  never  seen  that  plajit;  no,  sir. 

The  GtuiBUAN.  Do  you  know  tbe  number  of  growers  connected  with  that 
company? 

Mr.  Chase.  No  ;  I  have  no  knowledge  of  that 

The  Chaibuan.  Are  there  any  more  questlonB? 

Mr.  Smith.  I  would  like  for  him  to  state  his  observation  and  opinion  as  to  the 
views  of  tbe  growers  snd  packers  and  driers  In  California  with  reference  to  a 
modlflcatloD  of  this  decree. 

Judge  Haineb.  Let  him  answer  the  question. 

Mr.  Chase.  I  have  never  come  In  contact  with  any  grower,  packer,  or  canuer 
In  the  State  of  California— and  I  have  been  there  continuously— that  vranted  to 
have  this  decree  modified.  If  they  made  any  expression  on  the  subject  at  all, 
they  were  all  the  other  way. 

The  Chairman.  How  many  growers  serve  yonr  plant?  Just  give  us  the 
number  approximately. 

Mr.  Chase.  Well.  I  presume  In  the  neighborhood  of  1,000.  That  is,  we  have 
some  four  or  five  plants,  you  know. 

The  Chaibman.  Yes.    Well,  what  is  the  combined  capacity  of  your^? 

Mr.  Chase.  The  cannery? 

The  Chaibman.  Yes, 

Mr.  Ghasb.  Abont  400,000  or  450,000;  about  «0,000,  I  would  say,  of  the  two 
plants.    The  others  are  drled-frult  plants. 

The  Chaibman.  Four  hundred  and  fifty  thousand  cases? 

Hr.  Chase.  Four  hundred  and  fifty  thousand  cases;  yes. 

The  Chaibuan.  Is  there  anything  further?    I  believe  that  la  all.  Mr.  Chase. 

(Mr.  Chase  was  excused  as  a  witness.) 

The  Chaibman.  Mr.  McKinney. 

STATEHEST  OP  KB.  PRESTON  McKINNET,  VICE  PRSBIDENT  AOTJ 
SECEETABT  OF  THE  CANITEES  LEAGUE  OF  CALITOEMIA,  SAlf 
FKUTCISCO,  CALir. 

The  Chaibman.  Mr.  McKinney,  will  you  state  your  full  name? 

Mr.  McEiNNET.  Preston  McKinney. 

The  Chaibman.  Your  address? 

Mr.  McKiNNET.  San  Francisco,  Calif. 

The  Chaibman.  And  what  Is  your  business? 

Mr.  McKinney.  I  am  vice  president  and  secretary  of  the  Canners  League  Qt 
California. 

The  Chaibuan.  Mr.  McKinney,  just  how  many  members  are  there  in  your 
organization? 

Mr.  McKiNNET.  Fifty, 

The  Cbahuan.  Proceed  now,  Mr.  McKinney,  In  your  own  way. 

Mr.  McKinney.  I  might  say  in  starting,  gentlemen,  that  the  reason  Mr.  Chase, 
the  president  of  our  organization,  and  !  came  3,000  miles  to  attend  this  hearing 
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Is  that  we  are  fearful  If  thia  consent  decree  is  changed  tliat  we  will  be  In  the 
same  position  that  Mr.  VernoD  Campbell  Indicated  bimself  to  be  la  this  morn- 
Ins.    I  am  Informed  tbat  he  has  been  here  for  a  period  of  eight  ovnlne  montbs. 

The  Chairman.  Well,  we  would  like  to  have  yuu  aronnd. 

Mr.  McKiNNEY.  Thank  you,  sir.  And  while  we  like  Washington,  onr  business 
Is  In  California,  and  tbe  packing  of  the  fruit  Is  In  California,  and  we  are 
fearful  of  being  under  the  domination  of  Armour ;  and  the  fact,  which  Mr. 
Campbell  stated  this  morning,  that  he  was  not  even  receivlni;  any  pa;  from 
Armour  Indicates  quite  a  domination — his  remaining  here  all  these  months 
without  pay — and  we  are  fearful  of  jnnt  such  a  thing.  Maybe  we  might  be 
forced  to  leave  our  canneries  and  come  over  here  and  flgbt  Mr.  Armour'n 
battles. 

1  think  you  would  be  Interested,  probably.  In  a  little  more  of  the  status  of 
the  Canuerg  l*ngue  of  California.  The  name  Is  slightly  a  misnomer,  because 
our  membership  is  made  up  exclusively  of  members  north  of  the  Tehachapl 
Mountains— that  is,  in  itnrthem  and  central  California.  I  might  say  In  passing 
that  a  large  number  of  southern  canners  have  seut  wires  and  have  written  U3 
that  they  would  like  to  have  tliei--  opinions  registered,  but  still  I  want  to  make 
It  clear  In  the  record  that  I  am  here  only  representing  the  north. 

Last  year,  hon-ever,  the  members  north  of  the  Tehachapl  Munntnlns  packed 
87i  per  cent  of  the  packed  fruits  and  vegetables  of  the  State,  so  while  we  are 
geographically  divided,  so  to  speak,  we  did  pack  67j  per  cent,  and  that  Is  about 
the  normal — about  87J  per  cent — depending  on  the  crops  north  and  south. 

The  packing  of  fruits  and  vegetables  by  members  of  the  canners'  league  last 
year,  the  lust  recorded  year,  amounted  to  13,000,000  cases,  valued,  roughly,  I 
would  say,  at  about  $60,000,000.  And  our  membership  is  89  per  cent  Of  the 
canners  In  the  territory  which  I  refer  to;  that  la,  89  per  cent  of  the  canners  in 
that  territory  are  members  of  this  or^nization.  I  base  that  89  per  cent  on 
the  pack  rather  than  on  numerical  numbers. 

Briefly,  the  purpose  of  our  association  Is  such  as  any  other  trade  association. 
We  endeavor  collectively  to  watch  legislation.  We  have  spent  a  good  deal  of 
time  on  the  tariff.  I  made  three  trips  to  WashlngrCon  on  the  tariff  last  year. 
We  have  a  traffic  committee  that  gets  Into  our  collective  needs  on  freight  rates 
and  freight  service.  We  have  an  arbitration  department  to  settle  as  many 
dlfflcultles  as  possible  with  our  buyers.  Through  our  organization  tbe  members 
have  contact  with  the  State;  that  is  one  of  our  more  important  Jobs  there  In- 
stead of  onr  Individual  members  taking  up  the  many  questions  with  the  State 
government  that  do  do  come  up.  because  our  women's  wages  and  conditions  are 
haiiclled  by  the  State;  through  the  Industrial  welfare  commission  we  take  up 
those  questions    That  Is  handled  collectively. 

If  there  Is  any  other  point  about  our  association  I  would  be  glad  to  give  it  to 
you,  but  I  Just  thought  perhaps  you  might  like  to  have  a  little  brief  resume  of 
what  we  do. 

I  would  tike  to  get  now  Into  the  history  of  our  cennectlon  with  this  packer- 
control  matter.  I  am  going  back  into  the  history  of  it,  because  the  witness  this 
morning  Indicated  that  there  was  a  lot  of  coercion.  We  flrst  heard  of  the 
matter 

Mr.  Smith  (interposing).  You  mean  the  meat  packers,  I  presume? 

Judtfe  Hainer.  You  mean  the  packers'  decree? 

Mr.  McKiNNEY.  I  mean  the  packers'  decree;  yes.  We  flrst  heard  of  the 
consent-decree  matter — I  mean  the  efforts  to  modify  It — on  August  31.  It  was 
brought  up  by  Mr.  Frank  Wilder,  one  of  the  members  of  our  executive  commit- 
tee, at  a  meeting. 

The  Chaibmah.  Pardon  me,  Mr.  McKlnney.  Do  you  know  how  he  learned 
of  It? 

Mr.  McKiNNET.  I  do  not;  no  sir.  It  was  the  immediate  statement  of  onr 
members  there  that  if  this  thing  was  to  be  opened  up  we  were  certainly  vitally 
interested  In  It  and  wanted  to  go  into  It,  and  it  was  decided  that  we  would  keep 

On  September  14,  which  was  two  weeks  later,  we  had  been  Informed  from 
Washington  that  the  Attorney  General  was  giving  consideration  to  a  recom- 
mendation to  the  court  that  the  consent  decree  be  modified.  We  were  alao 
Informed  at  that  time  that  Ur.  Campbell,  of  the  Gallfamia  Cooperative  Can- 
neries, had  made  representation  that  the  growers  and  caunera,  tmlt  people,  of 
California  desired  that  It  be  changed. 

The  CHAraMAN.  In  that  connection,  Mr.  McKlnney,  I  want  to  latermpt  you 
Just  a  moment  to  place  everybody  right  on  that  matter,  so  far  as  we  can. 
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Mr.  McKiNNET.  Yes;  surely. 

The  Chaibman.  Mr.  Campbell  has  never  repr«seiite<l.  bo  far  as  I  kaow,  to 
tbe  Dqwrtm^it  of  Justice,  tliat  be  reprewnted  anyone  except  the  GalifomlB 
Cooperative  Canneries,  He  has  never  purported  to  represent  the  growers  or 
producers.  He  has  stated,  however,  that  he  feels  that  it  is  to  the  Interest  of 
aie  growers  and  the  producers. 

Mr.  HcKmsBT.  We  concluded  that  he  had  probablf  given  you  that  impres- 
sion, because  we  well  knew  that  you  would  not  take  any  very  active  part  in 
this  until  you  had  determined  the  feeling  that  existed.  So  we  possibly  as- 
Bumed  that  much,  and  if  we  did,  we  are  sorry  we  did. 

The  Chaibmas.  Yes;  it  ie  due  to  Mr.  Campbell,  I  thinlt,  to  State  that,  In 
fairness  to  him,  and  everyone  else  here  that  Is  interested  in  the  matter. 

Mr,  McKiNNEY.  TeB.  We  assumed,  at  any  rate,  that  the  Attorney  General 
was  so  close  to  action,  if  he  was  so— and  I  am  basing  that  only  on  matters  I 
tirard  from  the  East — that  the  matter  must  have  been  put  up  to  him  In  a  way 
BO  that  he  had  the  idea  that  the  people  in  the  industry  were  Interested  in  it. 

At  any  rate,  on  September  14,  as  I  say.  we  heard  that  the  matter  was  up, 
sail  for  immediate  action,  and  I  was  instructed  by  our  executive  committee 
to  put  out  a  circular  to  all  of  our  membership,  and  state  to  them  briefly  that 
it  u'aa  the  opinion  of  the  majotity  of  the  members  of  tbe  executive  committee 
that  we  should  enter  into  this  matter,  prepare  a  wire  to  the  Attorney  General 
along  that  line,  and  request,  without  any  further  argument  than  the  brief 
argument  which  I  have  here — which  is  not  an  argument,  merely  a  statement — 
tbat  any  canner  who  felt  that  the  decree  should  not  be  modified  wire  us  au- 
thority— that  is,  wire  to  the  canners'  league  office  in  San  Francisco  authority 
to  sign  his  name  to  it.  And  that  was  sent  out  on  September  14,  and  before 
noon  OB  September  15  we  had  received  telegrams  from  70  per  cent  of  our  mem- 
bership requesting  that  this  action  be  taken,  this  TO  per  cent  being  based  on  the 
pack,  of  course. 

1  will  be  glad,  if  you  desire  it,  to  submit  our  bulletin  sent  out  on  this,  with 
tlte  Btatement  in  submitting  It  that  the  only  solicitation  made,  verbally  or  other- 
wise, of  our  membership  on  this  matter  was  this  bulletin,  and  the  answers 
came  as  the  result  of  the  bulletin.  If  you  desire  it,  I  will  hand  It  in  to  you  for 
the  record. 
The  Chaibuah.  It  may  go  into  the  record. 

^Bulletin  No.  274-A  of  the  Canners'  League  of  California,  together  with  the 
message  to  H.  M.  Daugherty,  Attorney  General  of  the  United-  States,  are  as 
follows : ) 

Bulletin  No.  274-A. 


IMPOBTANT. 

To  member*: 

We  are  advised  by  the  National  Wholesale  Grocers'  Association  that  the  Attor- 
ney General  of  the  United  States  contemplates  applying  to  the  courts  for  the 
reopeninR  of  the  consent  decree  against  the  meat  packers,  which  decree  pro- 
hih'tH  them  from  engaging  In  the  canned-fruit  business  and  other  businesses 
not  directly  allied  with  meat  packing. 

It  Is  the  opinion  of  the  majority  of  the  members  of  your  executive  committee 
that  tbe  removal  of  restrictions  on  the  meat  packers  would  he  against  the 
best  interests  of  the  California  canning  Industry  and  that  as  Individual  canners 
we  should  register  our  protest  by  wire.  Therefore  the  writer  has  drawn  the 
following  telegram : 

■'  H.  M.  Daugherty, 

"Attorney  General  of  the  United  States,  Wa»hingtim,  D.  C: 

"  Representing per  cent  of  the  commercial  pack  of  California  fruits  and 

vegetables,  we  respectfully  urge  that  no  action  be  taken  toward  removing  pres- 
ent restrictions  on  meat  packers,  at  least  until  you  shall  have  held  a  formal 
hearing  and  enabled  us'to  present  our  position.  If  Vernon  Campbell  has  made 
the  statement  that  he  reflects  opinion  of  Industry  here  he  is  In  error.  Alleged 
statement  that  canners  here  unable  purchase  and  distribute  fresh-fruit  crop 
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this  Mason  should  not  be  credited,  as  wltncMwd  by  the  fact  that  atl  arailolile 
erop  was  boujfht  from  (rrowWB  at  steadily  Increaftinit  prices. 

"  Request  reply  to  Preston  MrKinney,  112  Market  Street,  San  Francisco." 

If  ,vou  favor  the  above  telcKrani  and  desire  that  your  name  be  attached  thereto 
as  a  joint  sender  of  same,  request  thnt  you  Immediately  telephone  or  telegraph 
the  iindersignwl  to  reach  him  by  noon  to-morrow,  September  15. 

Prompt  action  [s  essential  fn  this  matter,  for  I  am  definitely  informed  that  the 
Attorney  General  plans  to  act  Immediately. 
Yours  very  truly, 

Pbestok  McKihnbt. 

I  will  fill  In  the  percentage  to-monow  moralnB  as  soon  as  authorities  to  sign 


San  Francisco,  Calif.,  September  15. 1921. 
H.  M.  Dauohertt, 

Attorney  General  of  the  United  States,  Wathinffton,  D.  C: 
Representing  more  than  70  per  cent  of  the  commercial  pack  of  central  and 
northern  California  fruits,  v^etables,  and  allied  products,  we  respectfully  urge 
that  no  action  be  taken  toward  removing  present  restrictions  on  meat  packers 
at  least  until  you  shall  have  held  a  formal  hearing  and  enabled  us  to  present 
our  position. 

If  Vernon  Campbell  has  made  statement  that  he  reflects  opinion  of  Industry 
here,  he  is  in  error. 

Alleged  statement  that  cnnners  here  unable  purchase  and  distribute  fresh- 
fniit  crop  this  season  should  not  be  cretllted,  as  witnessed  by  the  fact  that  all 
available  crop  was  bought  from  growers  at  steadily  Increasing  prices. 
Northern  California  cans  80  per  cent  of  fruits  and  vegetables  in  the  State. 
Request  reply  to  Preston  McKenuey,  112  Market  Street.  San  Francisco. 

J.  C.  AInsley  Packing  Co..  Bayslde  Canning  Co.,  F.  E.  Booth  Co., 
California  Food  Specialties  Co.,  California  Packing  Corporation. 
Croker  Packing  Co.,  D.  Dl  Flore  Canning  Co.,  Walter  M.  Field 
&  Co.,  FUice  &  Perelll  Canning  Co..  Golden  State  Canneries, 
Grifflth-Dumey  Co.,  Hawaiian  Pineapple  Co.,  Hershel  California 
Fruit  Products  Co.,  Hickmott  Canning  Co.,  Hollister  Canning 
Co.,  G.  W.  Hume  Co.,  Hunt  Bros,  Packing  Co..  Geo,  E.  Hyde  &  Co., 
H.  Jones  &  Co„  Kings  County  Packing  Co.,  Leighton  Cooperative 
Packers,  Lodl  Canning  Co.,  Pacific  Coast  Canning  Co.,  Pacific  Coast 
Sirup  Co.,  Pratt-Low  Preserving  Co.,  H.  D.  Prince  &  Co..   J. 
F.  Pyle  &,  Co.,  Klchinond-Chase  Co.,  San  Leandro  Canning  Co., 
Santa  Clara  Valley  Canning  Co.,   Santa  Cruz  Fruit   Packing 
Co.,   Tamal   Packing   Co..   Thomas-Body    Co..   Winters   Canning 
Co.,  Workman  Packing  Co.,  P.   G.  Wool  Packing  Co.,  Smith- 
Frank  Packing  Co. 
Mr.  McKiNNET.  Tlie  question  la  whether  there  were  any  opposing.    There  was 
no  opposition  registered.    Some  fee  did  not  reply.    I  have  made  no  effort  to 
Jack  them  up  and  argue  with  them  or  anything.     I  simply  let  It  ride.     A  vast 
majority  was  on  this  particular  side,  and  we  felt  in  sending  out  to  the  in- 
dividual canner  that  it  was  a  matter  for  him  to  decide  Individually,  ani]  we 
would  leave  that  to  him. 
The  Chaibman.  Tou  say  there  was  70  per  cent  In  the  volume  of  business? 
Mr.  McKiNNET.  Yes. 

The  Chairman.  Now,  how  many  were  there  in  numbers? 
Mr.  McKiNNET.  In  numt>ers  there  were  37  at  that  time. 
The  Chaibman.  Who  wired  you  to  so  protest? 
Mr.  McKinnsy.  Yes.    The  wire  was  sent  to  you. 
The  Chairman.  Yes. 
Sir.  McKiBNET.  I  sent  that  to  you. 
Judge  Haincb.  What  Is  the  membership? 

Mr,  McKiNNEY.  Fifty.  Several  more  requested,  after  the  wire  had  been 
sent,  to  be  Included.  You  see  I  sent  my  bulletin  out  one  day  and  swit  you  the 
wire  the  next  day,  and  several  came  in  later  with  their  requests,  which  raised 
that  total  somewhat,  so  at  the  present  time  the  status  of  it  is  thl»— there  having 
been  no  solicitation,  however,  in  between — that  82  oer  cent  of  the  bital  naclc  )s  on 
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Kwrd  as  opposed  to  the  diange,  and  we  have  no  eommuiiications  favoring  the 
change. 

Having  asked  the  question,  of  Kir.  Chase  as  to  who  the  large  packers  are  out 
liere.  it  has  occurred  to  me  you  would  be  Interested  in  a  percentage  if  we 
elimluated  the  two  largest  packers;  that  la,  the  California  Packing  Corpora- 
lion  and  Llbby,  McNeill  &  Llbby ;  taking  them  ont  of  the  figures  entirely,  and 
giring  jou  the  percentage  who  replied  to  this  matter,  of  the  smaller  ones,  be- 
cause I  am  paitlGularly  anxious,  gentlemen,  to  get  over  to  you  the  opinion 
of  the  small  canne'r  tn  this  matter.  Eliminating  the  California  Packing  Cor- 
poration and  Libby,  McNeill  &  Llbby—- 

The  Cbaism&n.  And  both  of  those  did  so  protest  against  the  modiflcatlon 
o(  the  decree? 

Mr.  McKiKNBT.  No  ;  Libby,  McNeill  &  I.ibby  made  no  answer.  There  was  no 
aasner  made  there.  But  they  are  the  two  largest  pacicers,  that  is,  the  Cali- 
fornia Packing  Corporation  and  Libby,  McNeill  &  Libby.  It  is  89  per  oenl  of 
our  membership,  eliminating  the  two  largest  packers  in  the  State. 

Now,  the  canners  league,  having  itself  determined  its  status  clearly,  we  pro- 
ceeded to  determine,  as  best  we  could,  what  the  feeling  of  other  people  In  the 
fruit  business  in  California  was,  and  the  business  interests  of  the  State,  Mr. 
Ciiase  has  delivered  over  to  you  certain  of  the  resolutions  and  telegrams  which 
have  be«]  sent,  and  I  am  not  going  to  burden  yon  with  reading  the  others  that 
I  have  here,  unless  you  desire  It,  but  I  have  them  here,  which  I  would  desire 
totnm  over  for  your  record,  and  unless  you  desire  me  to  go  Into  further  detail, 
I  will  give  you  the  other  organizations. 

Of  course,  I  have  down  at  the  top  of  the  list  the  Canners'  league  of  Callfor- 
Bia.  The  California  Development  Association,  which  is  an.  association  of  agri- 
cultural and  business  organizations  for  the  purpose  of  developing  the  State  of 
California  and  brining  people  into  It  It  cooperates  with  and  has  as  a  part 
of  its  membership  a  large  number  of  the  chambers  of  commerce  of  the  State. 
1  hare  a  list  of  its  directors  herei  who  are  among  the  more  prominent  men  aa 
growers,  for  example,  Wylle  M.  Gtlfen,  .head  of  the  raisin  association ;  Mr. 
Alltnt  Ltndl«y,  one  of  the  largest  farmers  here ;  R.  B.  Hale,  one  of  our  fore- 
most merchants  in  San  Francisco,  etc.  They  endeavored  to  reflect  the  united 
Ie«llDg  of  the  growers,  the  agriculturists,  and  the  comm^'cial  people  of  the 
State. 

Would  you  like  to  have  me  read  the  resolution  of  the  California  Development 
Association? 

The  Chaibman,  Yes, 

Mr.  McEiNNET.  This  is  a  letter  from  the  California  Development  Associa- 
tion, San  Francisco,  November  8,  1921, 
"Mr.  Preston  McKinney, 

Vice  Pretident  Cannert'  League  of  California,  San  Francisco,  Calif. 

Sir  Dear  Mr.  McKinney  :  I  am  inclosing  herewith  copy  of  a  resolution  passed 
hy  our  association  on  Friday,  November  4. 
Very  truly  yours, 

N,  H.  Sloake. 

The  resolution  is  as  follows: 

■'  Be  it  resolved.  That  this  board  of  directors  of  the  California  Development 
Association,  created  to  function  as  a  State  chamber  of  commerce  In  matters 
vital  to  the  welfare  of  agriculture  and  industry,  after  consideration  of  the 
ailvlsabillty  of  the  proposed  modification  of  the  consent  decree  whereby  meat 
packers  might  reenter  a  diversified  field  of  enterprise,  and  after  receipt  of 
authoritative  Information  from  various  sources  that  the  vast  majority  of 
varied  major  industrlea  essential  to  the  welfare  of  the  State,  along  with  many 
civic,  commercial  and  cooperative  organizations  and  associations  are  clearly 
opposed  to  such  modification,  does  hereby  express  to  the  United  States  Attorney 
General  its  disapproval  of  any  alteration  in  the  consent  decree  herein  re- 
ferred to." 

I  next  refer  to  the  Dried  Fruit  Association  of  California,  but  I  believe  it  i* 
unnecessary  to  go  Into  any  detail.    Mr.  Chase  was  here  as  their  represents tlvt 

The  San  Francisco  Chamber  of  Commerce  wrote  the  Attorney  General  under 
date  of  October  31  a  3-page  letter,  signed  by  the  San  Francisco  Chamber 
of  Commerce,  by  Its  vice  president  and  manager,  which  I  presume  yon  to  -not 
desire  to  have  read  now.    Yon  received  it. 

The  Chairman.  We  received  It, 
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Mr.  McKiN.tEY.  It  l9  unpqulvocniry  oppoMeil  to  n  change  in  the  (consent  dfcree. 
I  Iiave  liere  a  copy  of  letter  from  the  Tmh  Angetes  Chamber  of  Commerce.  I 
am  sorry  to  s«y  that  I  have  not  the  orlBlnnI  ilocument  In  this  case :  Lt  should 
have  come  to  me.  but  It  diii  not.  I  overlooked  it.  At  any  rate  I  have  a  copy 
of  a  letter  slened  by  the  I^os  Angeles  Chamber  of  Commerce,  by  Mr.  Frank 
Wiggins,  in  which  he  states: 

"We  shall  be  glad  to  give  our  aid  to  this  movement  and  have  talked  over 
the  matter  witfi  Congressman  Osborne  who  is  now  in  the  city." 

Mr.  Smith.  Mr.  Chairman,  which  side  of  the  movement  does  that  mean?  For 
the  modlUcation  or  opposed  to  the  modification. 

Mr.  McKiNNEY.  The  letter  attached  to  this  copy  of  letter  from  the  Los 
■  Angeles  Chamber  of  Commeree,  clears  it  up,  and  I  will  put  these  two  letters 
In  the  record,  and  if  you  will  permit  me,  Mr.  Cbalrmaa,  I  n1ll  give  you  the 
original  letter  In  th'S  case. 

The  Chairman,  You  may  substitute  it  for  that. 

(The  letter  of  September  26,  1621,  sent  to  the  chamber  of  commerce  is  as 
follows : ) 

IXIS  ANI)L-LES    CHAKIHKIt  OF   COMMEKCB, 

Log  Angeles,  CaHf. 

Qentlemen  :  In  February,  1920,  a  consent  decree  was  entered  against  the 
meat  packers,  and  no  doubt  you  have  noted  the  recent  effort  made  to  modify 
this  action. 

It  is  claimed  that  this  new  movement  Is  favored  by  those  interested  in  the 
California  fruit  industry.  Upon  Investigation  we  And  the  claim  is  not  well 
founded,  for  90  per  cent  or  more  of  this  industry  are  opposed.  We  also  Bnd 
that  the  green  fruit  shipping  interests  are  against  the  rec^nlng  of  this  case. 

Should  the  suggested  change  take  place  it  will  mean  a  complete  monopoly  of 
the  food  business  by  the  packers,  Imown  as  the  "  Big  Five."  "Leaving  the 
wholesale  grocery  business  out  of  the  argument  entirely,  a  food  monopoly  of 
the  world  Is  a  serious  thing  to  contemplate. 

Representative  Osborne  and  Senators  from  Gallfomla  hare  been  requested 
to  act  as  per  Mioloseri  copy  of  telegram.  We  have  answers  from  Senator  John- 
son and  Shortrtdge.  each  of  whom,  together  with  Representative  Osborne, 
assure  us  of  their  support  to  the  end  that  fairness  will  be  done. 

May  the  Southern  California  Wholesale  Grocers'  Association  ask  your  earnest 
support  to  the  extent  that  ^ou  will  use  your  influence  with  the  Attorney  Gen- 
eral at  Washington,  asking  that  no  action  be  taken  until  a  fair  hearing  Is  had, 
and  if  possible  and  con^stenC  ask  that  no  change  be  made. 
Very  truly  yours, 

ViCTOB  H.  TuTTLE,  Secretary. 

(Tlie  letter  from  the  Los  Angeles  Chamber  of  Commerce  Is  as  follows:) 

Sbpteubbb  27,  1921. 
Mr.  VicTOB  H.  TuTTLE, 

Secretary  Southern  California  Wholesale  Grocers'  Association. 

Los  Angeles.  CaHf. 
Deab  Sib:  This  will  acknowledge  receipt  of  your  letter  of  September  26. 
inclosing  copy  of  telegram  addressed  to  Congressman  Osborne  regarding 
hiislness  of  meat  packers.  We  shall  be  glad  to  give  our  aid  to  this  movement 
and  have  talked  over  the  matter  with  Congressman  Osborne,  who  is  now  In 
the  city. 

Tours  very  truly, 

Los  Anceles  Chamber  of  Commerce. 
Frank  Wiogins,  Secretory. 
Mr.  Smith.  They  are  opposed  to  the  modification  of  the  decree,  is  that  it? 
Mr.  McKiNNisY.  Opposed  to  the  modiScation  of  the  decree ;  yes. 
Mr.  Chase  referred  to  the  resolution  of  the  San  Jose  Chamber  of  Commeftv. 
I  now  refer  to  the  resolution  of  the   Sacramento  Chamber  of  Commerce, 
which  also  is  In  your  hands,  Mr,  Chairman,  which  is  unequivocal.     l(  ia  as 
follows ; 

NOVEMBEB   16,   1921. 

Whereas  thwe  is  now  panding  a  reqnest  to  the  Attorney  General  of  the 
United  States  for  a  modification  of  the  consent  decree  accepted  by  the  five 
large  meat-packing  interests  about  February,  1S20,  then  under  Indictment 
under  the  provisions  of  the  Sherman  Antitrust  Act;  and 
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WhereuB  it  Is  claimed  that  the  request  for  such  modification  Is  made  prin- 
I'ipaM.v  at  the  instance  of  California  fruit  growing,  sblpplug,  au<l  packing 
interests : 

Now,  therefore,  the  Sacramento  Chamber  of  Commerce,  having  among  its 
(Litive  membership  lar^e  numbers  of  fruit  growers,  shippers,  packers,  and 
fanners,  thus  representing  a  very  considerable  portion  of  the  fruit-growing  area 
of  this  State,  and  acting  for  the  best  interests  of  the  fruit-growing  industry, 
(tpsires  to  go  on  record  as  protesting  axaiuat  any  such  modillcatlon, 

Sacra  UEN  TO  Chaubeb  of  Couuerce. 

I  point  out  at  this  moment  the  fact  that  the  Los  Angeles  Chamber  of  Com- 
nicn-e,  the  San  Francisco.  Chamber  of  Commerce,  the  San  Jose  Chamber  of 
rominerce,  the  Sacramento  Chamber  of  Commerce,  aTe  all  clearly  on  record, 
and  they  are  the  four  largest  cities  of  our  State,  and  all  of  them  deeply 
interested,  of  course.  In  the  fruit  industry. 

Tile  Chaihma-n.  Are  they  In  the  heart  of  the  fruit-produclng  sections? 

Mr.  McKiNNET.  Tea.  Sacramento  and  San  Jose  are  the  two  smaller  cities, 
Hint  lire  in  the  heart  of  the  fruit-producing  sections,  and  lx>s  Angeles  and  San 
Francisco  are  the  two  largest  cities  In  the  State,  and  they  are  commercial 
i-ilies. 

The  California  Dried  Fmit  Association  and  the  California  Peach  and  Fig 
Association  liave  been  refeiTed  to,  I  have  here  a  copy  of  the  wire  sent  by  the 
•  'fliifomla  fmlt  distributors  to  the  Attorney  General  under  date  of  Si.'ptember  14. 
il  is  as  follows : 

Sacramento,  Calif.,  September  14.  IS21. 
HiBRY  SI.  Daughbbtt, 

AHorneu  Oeneral,  Waahinfflon,  D.  C.: 

Itepresenting,  as  we  do,  60  per  cent  of  the  deciduous  fruit  shipped  from  the 
SiHlP  of  California,  and  realizing  the  Injury  It  would  be  to  the  industry  from 
a  marketing  standpoint  were  the  packing  companies  permitted  to  utilize  their 
refrigerator  cars  mid  enter  into  active  competition  with  now  well-established 
marketing  organ Izat ions,  we  respectfully  protest  against  any  modification  of  the 
ruling  b.v  your  office  In  1920  prohibiting  packing  companies  from  deailnft  In  out- 
Nile  lines,  and  we  ask  that  do  such  modification  of  this  ruling  be  made  by  your 
i.ffipe  until  we  have  time  to  properly  present  full  facts  to  substantiate  our 
IiciBition. 

CaIJFOBMA  FeUIT  DieTBIBTJTOBS. 

Mr.  McKisNEY.  They  handle  60  per  cent  of  the  fresh  fruit — «n  organization 
iif  Khlppera  which  handles  60  per  cent  of  the  fresh  fruit  shipped  out  of  the  State. . 

I  believe  it  was  stated  somewhere — I  don't  know  where — that  one  of  the 
Troubles  out  there  was  that  It  was  impossible  to  move  our  fruit  without  the 
meat  packers  to  help  ns,  and  yet  the  fresh-fruit  people,  who  must  move  It  Imme- 
'liati^y  or  It  is  lost,  are  clearly  on  record  In  regard  to  this  matter.  I  mean  the 
fliipraents  of  fresh  fruit  out  of  the  State, 

I  also  have  a  wire  here  from  the  Superior  California  Citrus  Association, 
which  operates  in  eight  counties  in  central  California,  which  also  was  sent  to 
-Mr.  Daugherty  on  October  12,  putting  them  unequivocally  on  record. 

The  Chaibuan.  What  does  that  do?    What  Is  Its  function? 

Judge  Haiweb.  That  organization  Is  opposed  to  the  modification  of  the  consent 
ilecree  ? 

Mr.  McKi.\NEY.  T^;  they  are  opposed  to  the  modification  of  the  consent 
(i<^ree. 

Mr.  Smith.  That  Is  what  I  wanted  to  know— what  he  means. 

Judge  Haineb.  All  right.  Senator,  Mhenever  It  Is  not  clear  please  let  us  hnow, 
and  we  will  endeavor  to  clarify  It. 

The  Chaikuan.  What  is  the  function  of  that  association? 

Mr.  McKiNNKY.  It  Is  a  shipping  organization  of  growers,  citrus  growers  In 
that  part  of  the  State,  who  ship  their  products  Into  the  eastern  market.  They 
grinv  the  fruit  and  gather  It  together  in  their  own  packing  house  and  ship  Iteast, 

Judge  Haiseb.  That  Is,  fresh  fruit? 

Mr.  McKiNNBY.  That  Is  fresh  citrus  fruit;  yes,  sir. 

That  covers  the  organlaatlona  which  I  desire  to  call  to  your  atte-ntlon.  In 
summing  it  up  I  want  to  state  that  there  is  not  a  single  organization  that  we 
ilid  take  it  up  with  that  turned  us  down,  and  that  taken  together  these  resolu- 
ttrms,  these  expression  of  opinion  embody  the  opinion,  taken  collectively,  of 
the  Industry  of  the  State,  the  fruit  industry.  By  the  industry  I  mean  the  man 
wlio  grows  it  and  the  man  who  markets  It. 


.V^iOU^IL" 


182  packers'  conse>jt  decree. 

On  Octolwr  19  J[r.  H.  S.  Maddox,  the  State  market  director  of  Callforaia. 
who  had  bwu  only  newly  appointed,  sent  a  telegram  to  the  Attorney  General 
lu  which  he  expreB**d  his  own  opinion  that  the  consent  decree  should  be  modi' 
fled,  after  it  having  been  put  np  to  lilm  by  some  one,  I  don't  know  who.  At 
any  rate,  the  first  we  had  heard  that  he  had  sent  any  telegram  was  some  time 
later;  we  never  had  put  It  up  to  him  ourselves;  so  after  we  had  gone  among 
these  associations,  I  went  to  Mr.  Maddox — I  have  known  hlin  for  a  long  tUne. 
and  I  know  he  is  square  and  dependable — anil  I  said  to  him:  "Mr,  Maddos,  I 
just  want  to  point  out  to  you  the  people  who  have  been  In  this  business  who 
do  not  feel  as  you  do."  "  Well,"  he  said.  "  Mr.  McKlnney.  I  have  returned  from 
a  trip  alt  over  the  State.  I  have  talked  to  the  growers'  organizations  in  every 
county  in  the  State,  and  you  are  certainly  correct,"  And  be  was  man  eiiouEh 
to  send  a  telegram  dated  November  10,  Iffil,  both  to  Sir.  Wallace,  Secretary  of 
Agriculture,  and  to  Mr.  Daugherly,  the  Attorney  General,  which  reads  as  fol- 

■■  Referring  to  my  telegram  of  September  19,  I  have  just  completed  a  t<t\ir 
of  all  important  horticultural  and  agricultural  districts  of  the  State,  and  flpd 
a  large  percentage  of  growers'  onganlzations,  as  well  as  commercial  bodies  on 
packer  consent  decree  as  It  affects  fruit  and  vegetable  industry  of  California 
either  are  neutral  or  opposed  to  any  modification  of  decreet  As  a  State  official 
lu  charge  of  marketing  I  desire  to  express  to  you  the  opinion  as  I  find  it. 

"  H.  S.  Maddox." 

Having  got  into  this  thing  I  attended  the  Fifty-fourth  State  Fruit  Growers 
and  Farmers'  Convention  at  Los  Angeles  on  October  24  to  26.  "Tbis  is  the  an- 
nual con\'ention.  which  is  attended  by  many  growers.  It  Is  under  the  auspices 
of  the  State.  It  Is  handled  by  the  State  department  of  agriculture.  The  farm 
advisers  gather  there,  they  have  many  exhibits,  and  for  four  days  farmers' 
problems  are  discussed.  One-half  a  day  was  devoted  to  legislation  affecting 
the  farmer.  There  were  four  representatives  of  the  California  Cooperative  Can- 
neries there,  a  sort  of  flying  squadron,  that  bad  been  working  throughout  the 
State  in  an  effort  to  create  public  opinion.  To  my  amazement — it  was  not  to 
my  amazement  either.  I  was  not  amazed— when  the  afternoon  came  it  was  not 
brought  up,  and  It  did  not  come  up  at  any  time  during  the  hearing.  It  was  not 
n  matter  that  I  thought  I  should  take  up,  because  I  was  on  the  negative  side. 
And  I  cell  this  to  your  attention  merely  as  a  final  statement,  that  there  was  not 
a  single  member  of  that  great  convention  who  was  interested  enough  in  thtt 
removal  of  the  consent  decree  to  bring  it  up. 

The  Chaibmas.  Was  any  resolution  passed? 

Mr.  aicKiNNEY.  Nothing  was  passed.  There  was  no  action  taken  whatsoever, 
nor  was  it  mentioned. 

Gentlemen,  I  have  taken  up  a  good  deal  of  you  time  to  give  you  the  situation 
in  California,  but  I  am  through,  at  any  rate,  with  that  part  of  it. 

Now  as  to  how  we  feel— the  reasons  for  our  feeling  about  it.  The  growth 
of  the  packers  scaivs  us.    Coming  across  on  the  train  I  read — - 

Judge  Haikek.  You  mean  the  Big  Five? 

Mr.  McKiNHEY.  The  Big  Five,  the  meat  packers;  yes. 

.ludfre  Haiheb.  Not  the  growth  of  the  fruit  packers? 

Mr.  McKiNNET.  No,  sir. 

,Tudge  Haino,  It  kind  of  makes  Senator  Smith  nervous  not  to  know  which 
you  are  referring  to. 

Mr.  Smith.  I  want  to  kuow  which  packers  he  Is  talking  about. 

Mr,  McKisNEY.  r<;mluK  across  on  the  train  I  went  through  the  consent 
decree.  And  I  desire  Just  In  a  few  moments  to  call  your  attention  to  two  or 
three  points  in  it  which  are  part  of  the  basis  for  our  fear.  1  notice  on  the  first 
jwge  that  the  judge  says.  "  It  appearing  to  the  court  that  the  allegations  of 
the  petitioner  state  a  cause  of  action  against  the  defendants  under  the  pro- 
visions "  of  the  autUrust  act — his  having  made  that  statement  of  there  being 
pome  cause  of  action.  I  am  Interested  In  the  statement  on  page  29  by  the 
Attorney  General  In  bis  complaint 

The  Cha(rman.  That  is,  in  the  petition? 

Sir.  McKisNBY.  The  petition,  in  which  he  states: 

■•  This  advantage  was  also  employed  temporarily  to  fix  prices  so  low  ns  to 
gradually  eliminate  courpetltion." 

He  then  says  in  the  petition : 

"  These  attempts  to  monopolize  have  resulted  in  complete  control  in  many  of 
the  substitute  food  lines.  They  have  maile  substantial  headway  In  others. 
The  control  Is  extensively  and  rapidly  increa.'iing.     New  fields  are  gradually 
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being  invaded,  and  unless  preTented  by  a  decree  of  this  court  the  defendants 
will  withlu  tbe  compass  of  a  few  yeara  control  the  quantity  and  price  of  each 
article  of  food  found  on  the  American  table." 

Now,  that  matter  of  control,  of  course,  worries  uh,  and  I  am  not  going  to  go 
Into  any  legal  phase  of  this.  It  is  just  a  point  which,  I  think,  through  the  consent 
decree's  own  figures  will  illustrate  one  of  the  chief  bases  of  our  fear. 

On  this  same  page  I  note  that  the  packers  from  1904  to  1319  Increased  their 
net  worth  from  $92,000,000  to  5479,000.000,  and  that  the  onlj-  money  that  came 
from  the  outside  consisted  of  $89,000,000. 

I  also  note  that  the  sales  In  1918  of  the  meat  packers  were  $v< ,200,000,000. 
Those  figures  worked  out  Indicate  that  talcing  the  last  IS  years  as  a  basis  the 
packers  doubled  their  net  capital  every  seven  and  one-iialf  years  or,  roughly, 
eight  years  without  the  addition  of  outside  nioney, 

Xow.  in  referring  back  to  the  answers  of  the  meat  packers  I  find  most  of 
ttieoi  state  tbey  do  not  know  and,  therefore,  can  not  answer.  I  notice,  however, 
that  Armour  does  undertake  to  answer,  and  t  think  his  figures  are  Just  about  as 
Eood  as  the  Attorney  General's.  They  show  an  Increase  there,  without  addi- 
tional capital,  of  from  $45,000,000  to  $178,000,000.  and  it  is  a  little  leas  than 
four  times,  whereas  the  Attorney  General  says  it  is  four  times.  There  does 
not  seem  to  be  any  great  difference.  So  I  think  It  can  be  accepted  that  those 
figures  are  correct. 

Taking  their  sales  of  $3,200,000,000,  I  find  they  turn  their  capital  alxiut 
six  aud  one-half  times  a  year.  And  looking  Into  the  future,  therefore,  assuming 
Ihat  they  would  increase  their  net  worth  without  adding  any  outside  capital, 
on  the  same  basis  we  would  have  them  say  at  the  beginning  of  1927  with 
1^8,000,000  worth  of  capital.  Now,  If  they  turn  them,  as  they  have  done  In 
the  past,  six  and  one-half  times,  we  would  have  sales  by  the  Ave  meat  packers 
six  and  one-half  billions  of  dollars. 

Their  sales  in  1918  being  $33)0,000,000.  which  are  not  disputed  In  any  part 
of  this  document,  added  to  the  sales  of  the  wholesale  grocers  in  this  country, 
OS  sliown  by  Armour  &  Co.'s  statement  on  page  74,  Armour  &  Co.  there  saying 
"that  during  the  year  1918  the  wholesale  grocers  throughout  the  United  States 
handled  more  than  $3,500,000,000  worth  of  wholesale  grocery  business  " — taking 
Armour's  figures  for  that,  and  the  Attorney  General's  undisputed  figures  for 
the  packers'  own  sales,  we  have  got  $6,700,000,000;  that.  If  they  keep  up  their 
gait  tiefore  this  consent  decree  was  issued,  would  be  their  sales.  I  guess  I 
have  put  that  wrong,  I  mean  to  say  that  their  sales  would  be  sis  and  one-half 
billion  dollars,  and  at  the  present  rate  of  Increase,  without  any  added  capital, 
their  sales  would  be  sis  and  one-half  billion  dollars  In  1927,  and  the  sales  In 
1818,  the  combined  sales  of  the  meat  packers  and  the  wholesale  grocers,  ware 
$6,700,000,000. 

In  other  words,  based  on  the  figures  before  the  consent  decree  was  issuetl, 
they  would  practically  have  the  whole  thing  absorbed  except  for  the  increase  In 
population.  So  let  us  give  them  another  two  years  for  Increase  In  population, 
and  I  would  figure  that  in  about  1930  the  distribution  of  the  food  products 
would  be  in  their  hands. 

The  Chairuan.  Well,  do  not  their  sales.  In  their  answer,  include  meats  as 
well  as  unrelated  commodities? 

Mr.  McKiNSBY.  I  speak  of  the  distribution  of  the  foods  of  the  United  States. 

The  Ghaibmak.  Oh,  you  are  taking  the  total. 

Mr,  McKiNNET.  Tes,  sir;  I  am  taking  the  total  food  of  the  United  States. 
They  were  starting  to  get  Into  the  unrelated  lines 

Judge  Haineb.  Well,  what  per  cent  of  the  unrelated  lines  do  they  handle? 

Mr.  McKiNNEX.  Very  small,  relatively  small. 

Judge  Haineb.  Well,  about  what,  per  cent? 

Mr.  McKiHNEY.  I  don't  know.    I  believe  they  say  in  here  about  3  [ler  cent. 

We  are  fearful  of  the  future.  We  are  fearful  of  their  having  the  same  ability 
to  broaden  out  that  they  had  in  the  meat  business,  and  we  are  desirous  of  nip- 
ping the  thing  in  the  bud.  The  volume  that  they  represented  at  the  time  the 
consult  decree  was  Issued  was  quite  a  big  item  to  us  out  there.  It  was  a 
truuble  maker  of  a  very  serious  nature. 

Jud^  Haineb.  This  hearing  Is  Just  with  regard  to  the  unrelated  products. 
Of  course  they  are  restrained  and  enjoined  on 

Mr,  McKiNSEY  (interposing).  But  I  helleve  it  is  pertinent  for  us.  Isn't  It,  to 
look  Into  the  future,  as  to  what  It  would  mean? 

Judge  Haineb.  Yes. 
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Mr.  McKiNSEY.  Ab  I  see  it  In  these  figures  roughly  worked  out.  In  another 
10  years.  If  they  could  abeiorb  into  other  lines  they  would  be  dolne  as  much 
business — they  have  pot  nil  the  meat  business  practically — they  would  be  doing 
as  much  business  In  10  years  as  both  the  wholesale  grocers  and  the  meat  packers 
themselves  are  now  doing. 

Now.  I  have  no  doubt  that  the  point  that  Is  in  your  minds  1b  a  matter  of 
^clency. 

Judge  Haiker.  What  we  would  like  to  know,  Mr.  McKlnney,  Is  what  per- 
centage of  the  unrelated  products  these  five  big  packers  handle? 

Mr.  McKiKNCY.  I  don't  know. 

.Tudge  HAtKEB.  Well,  It  has  been  stated  from  3  to  5  per  cent.  Have  you 
verifled  those  figures? 

Mr.  McKirsNE^-.  No ;  I  have  not.  I  have  not  done  so.  To  me  the  Tital  point 
Is  what  they  cnn  do.  TUey  were  ]ust  jnmplnp  In.  They  had  only  been  at  It  » 
very  short  time.    They  were  Just  bulldlnf-  their  machine. 

The  Chaibman.  Well,  was  there  anything  unlawful  in  their  acts  that  yon 
know  of? 

Mr.  McKiBNET.  I  am  not  a  iawjer. 

The  Chairman.  Well,  do  you  know  of  anything  unfair  in  commercial  prac- 
tices in  the  building  up  of  tlint  machine? 

Mr.  McKiNKEY.  Well,  I  feel  this  way;  Get  away  from  the  unlawful,  get 
away  from  the  unfair,  both  of  which  I  believe  can  be  pointed  out;  but  the 
mere  hugeness  Is  of  serious  moment. 

Now,  I  think  the  best  answer  to  that  question  which  you  make — and  It  is  the 
last  thing  I  am  going  to  quote^is  found  on  page  38  of  this  document,  which  Is 
tiie  answer  of  one  of  the  peticers.    He  says : 

"  These  defendants  allege  that  if  any  one  or  all  of  said  defendants  dominated, 
controlled,  or  monopolized  a  very  great  proportion  of  the  food  supplies  of  the 
Nation,  such  domination,  control,  or  monopoly  would  necessarily  appear  In  the 
profits  made  by  such  defendant  or  defendants  upon  the  sale  of  their  products." 

And  then,  at  the  bottom  of  page  38  and  the  top  of  pnpe  39,  the  statement 
continues : 

"These  defendants  allege  that  neither  these  defendants  nor  any  of  them 
would  be  satisfied  with  such  n  nominal  profit  upon  their  business  if  they  had 
the  power  through  domination,  control,  or  monopolization  of  trade  to  obtain  a 
reasonable  profit  upon  the  sale  of  their  products." 

Now,  gentlemen,  our  feat  there  is  based  on — If  their  growth  continues  as  It 
continued  up  to  the  time  of  the  consent  decree,  their  control  would  be  very 
dominant,  and  they  state  very  clearly  that  If  they  had  the  control  they  would 
not  be  satisfied  with  any  such  profits  as  that. 

The  Chairman.  That  Is  on  page  39.  is  it? 

Mr.  McKiNNET.  Page  38.  We  are  fearful  of  turning  over  to  any  body  of  mon 
the  distribution  of  the  food  products  of  this  country,  law  or  no  law.  I  am  not 
familiar  with  the  law,  thereifore  when  I  say  "  law  or  no  law"  I  Icnow  notlilns 
about  the  l^ial  end  of  it :  but  I  say  we  are  fearful  of  turning  over  to  any  body 
of  men  the  distribution  of  the  food  products  of  this  country.  I  do  not  believe 
that  there  ate  five  men — here  are  five  packers — I  do  not  believe  there  are  Ave 
men  In  Washington  who  are  big  enough— and  the  biggest  men  of  our  country 
are  gathered  here — I  do  not  believe  there  are  five  men  in  Washington  who  are 
big  enough  so  that  we  want  to  turn  the  control  of  the  food  ptoducts  of  the 
countty  over  to  them.  By  "  big  enough  "  I  mean  big  enough  and  broad  enotigh 
'  American  citizens. 

Mr.  Breed.  AA'hen  he  says  "  anybody  "  does  he  mean  any  one  person  or  any 
five  persons? 

Mr.  McKiNKEV.  Any  body  of  five  men ;  yes. 

I  would  like  to  read  a  few  words  fmro  our  brief,  which  we  have  not  yet  fliedu 
on  our  further  reasons  in  this  matter : 

"  There  Is  grave  danger,  in  the  opinion  of  tiie  canners  of  California,  that  in 
these  reconstruction  times  that  in  an  effort  to  brlilge  over  temporary  difflcnil- 
tles  which  come  as  the  backwash  of  every  war  we  will  forget  and  rentier 
negative  the  basic  economic  principles  which  our  experiences  through  the  mnny 
years  of  normal  business  operations  prior  to  fhe  war  have  proven  to  be  sound. 

"  We  feel  deeply  that  the  effort  to  modify  the  consent  decree  in  the  '  Big  Five  • 
meat-packer  case  can  be  so  classified.  Over  many  years  of  pre-war  operations 
the  'Big  Five'  meat  packers  developed  through  devious  means  such  tremen- 
dous momentum  and  volume  of  business  that  public  opinion  became  arousetl  to 
the  certainty  that  If  jiermitted  to  continue  their  aggression  they  would   in    a 
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verj-  stiort  tliue  control  production  and  distribution  of  the  country's  food.  It 
was  a  deiuoustrfited  fact  that  they  did  control  tlie  country's  production  and 
(lisTribution  of  animal  products,  and  it  was  evident  to  tbe  public  and  to  dla- 
inttrested  Government  investigators  that  this  control  was  rapidly  tielng  es- 
[i^nded  to  other  lines,  particularly  California  canned  fruits.  We  emphasize 
California  canned  fruits,  not  because  this  was  the  only  line  in  which  their 
aggression  was  becoming  serious  but  because  It  is  the  line  In  which  we  are- 
vitiilly  interested  and  to  whicli  we  desire  to  direct  the  attention  of  the  eom- 

■'The  consent  decree,  issued  by  the  Supreme  Court  of  die  District  of  Colum- 
bia on  February  27,  1920,  was  the  cry  stall  izatluu  of  public  opinion  on  this 
maiter  and  indicated  clearly  that  at  the  time  this  decree  was  Issued  the  gen- 
eral public  and  the  representatives  of  the  Government,  and  even  the  packers 
themselves,  recognized  the  fact  that  their  aggression  into  the  production  and 
ilistrlbutlon  of  food  products  had  reached  and  passed  fa!  into  that  status 
nliich  the  Congress  in  framing  the  antitrust  laws  purposed  to  curb  aud  prevent. 

"  We  submit  tliat  all  of  the  facts  which  prompted  this  court  action  talien 
February  27,  1920,  still  maintain  and  that  it  is  a  most  surprising  procedure  for 
the  meat  packers  to  have  entered  into  this  agreement  to  avoid  criminal  prose- 
cution within  less  than  two  years,  through  illy  concealed  accomplices,  to  under- 
tate  to  have  the  restrictions  removed." 

Getting  down  to  our  own  specific  condition  in  Califorala,  I  believe  Mr.  Chase 
has  covered  the  matter  of  our  own  financing.  I  might  read  just  a  paragraph 
that  will  bring  that  to  your  attention  perhaps  a  little  more  concisely  thao  I 
could  if  I  gave  it  to  you  offhand ; 

"  The  fruit-canning  industry  of  California  has  been  built  up  over  a  period  of 
30  years  to  a  point  where  several  times  as  much  fruit  is  packed  in  California 
as  in  all  of  the  rest  of  the  United  States  combined,  and  by  a  large  number  of 
independent  operators,  practically  all  of  whom  distribute  through  wholesale 
grocers.  This  method  of  distribution  has  been  economic  and  has  been  so  organ- 
ized that  the  wholbsaler  has  purchased  his  requirements  early  each  season, 
and  through  these  early  purchases  the  canner  has  been  able,  to  a  considerable 
degree,  to  finance  his  operations.  The  advent  of  the  meat  packer  Into  the 
distributing  field  would  disorganize  this  logical  and  economic  method  of  dis- 
tribution, making  the  purchase  of  canned  fruits  by  the  wholesaler  less  desir- 
able, and  thus  Interfering  with  this  proper  method  of  financing  particularly 
the  small  packer." 

Now,  the  point  I  would  like  to  cover  is  that  "  the  present  method  of  distribu- 
tion through  a  large  number  of  independent  distributors  has  mode  it  practical 
[iir  a  large  number  of  Independent  tanners  to  operate  successfully  In  Call- 
lornia,  thus  bringing  about'keen  competition,  and  we  firmly  believe  that  If  the 
atent  pacliers  bad  been  permitted  to  continue  their  inroads  into  the  Industry 
ill  California  the  net  result  in  a  very  few  years  would  have  been  tlie  concen- 
tration of  the  business  into  very  few  hnnds,  as  was  the  case  in  the  meat  in- 
uustry.     If  the  consent  decree  Is  modified,  they  will  accomplish  this  purpose." 

I  want  to  reiterate  that.  It  is  a  fact  to-day,  gentlemen,  that  a  small  canner 
with  limited  capital  has  a  chance  to  begin  as  a  canner.  and  If  he  Is  in  the 
Imslnesa  to  continue  as  a  canner.  I  know  a  large  number  of  small  canners 
Ihroughout  the  State:  I  am  in  touch  with  them  all  the  time;  canners  who 
bare  over  a  period  of  may  be  20  years,  by  ability  and  bard  work,  built  up  a 
successful  bus.'ness.  Their  position  is  unassailable.  They  have  come  to  see 
their  customers,  may  be  once  a  year  or  every  two  vears.  They  have  built  up 
mutual  respect.  Then  maybe  a  canner  of  tlint  size  may  have  perhaps  50 
cnatomers  tliroughout  the  United  States,  wholesale  grocers.  These  wholesale 
Krocers  have  confidence  in  this  canner.'  They  have  confidence  In  the  product 
which  he  produces.  Many  of  them  put  their  own  brands  In  his  product.  And 
uuder  normal  conditions  there  Is  no  big  combination  of  capital  that  can  very 
well  assail  that  excellent  position  from  the  point  of  good  business  and  from 
the  point  of  view  of  the  public. 

The  danger,  as  I  see  It,  as  tlie  Canners'  League  sees  It,  to  that  small  packer 
is  that  If  the  great  combinatloiia  of  capital  of  the  five  meat  packers  enter 
into  the  field  out  In  California,  as  they  started  to  enter  Into  it,  were  begln- 
i.ing  to  get  their  tentacles  in,  that  small  packer  is  immediately  in  a  precarious 
position-  It  win  be  a  battle  for  the  business  out  there.  And  we  feel  that  that 
Mnall  cauner  will  be  soon  gobbled  up  (me  way  or  the  other  in  the  figlit 

The  statement  has  been  made  that  the  only  purpose  of  the  packers  at  this 
t>me  Is  to  get  in  as  distributors,  but  we  can  not  feel  that  there  is  much  hope 
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to  the  small  ranner  Id  that.  Tbe  history  of  the  meat  packer  Is  that  he  Is  d 
manufactarer.  Distribution  Is  a  by-product  to  him.  I  mean,  he  has  built 
up  a  distributing  machine  tot  the  purpose  o(  distributing  his  pack,  and  we 
feel  that  as  soon  aa  he  had  well  established  a  demand  for  the  product  he 
would  very  boou  get  Into  the  packing  of  It.  We  believe  that  the  history  of 
the  packers  wll!  bear  that  out. 

We  have  heard  hIko  quite  often — and  I  Inferred  that  possibly  In  asking 
the  question  as  to  the  reduction  In  the  pack  this  year  that  there  might  be  in 
the  minds  of  you  gentlenten  a  feeling  that  iwsBlbly  there  was  some  relation 
between  the  reduction  of  the  pack  In  Oalltornia  and  the  fact  that  the  meat 
packers  were  not  In  there  as  extenslvelj'  as  before  on  account  of  the  consent 
■decree.  I  want  to  say  to  you  that  I  know  of  not  a  single  Instance — and  I 
tJilnk  I  would  know  It  If  It  existed — where  any  cannable  fruit  in  California  in 
the  year  1921  was,  not  canned. 

I  also  point  out  to  you  gentleman  that  tbe  price  of  the  green  fruit  paid  by 
the  cannery  to  the  grower  steadily  lucreased  from  the  first  purchases  made, 
through  to  the  closing  of  the  season,  when  the  price  was  up — well.  I  would  say 
from  325  a  ton  at  the  close  of  the  canning  season,  compared  with  the  prices 
that  were  offered  earlier.  So,  certainly  the  absence  of  the  meat  packer  in  the 
market  did  not  curtail  our  pack,  nor  did  It  affect  the  return  to  the  grower. 
I  think  that  probably  if  we  had  been  in.  what  would  have  happened  would  be 
that  he  wonld  have  had  enough  of  it  under  his  control  so  that  the  price  to  the 
consumer  would  have  been  quite  materially  affected  adversely  to  the  Interests 
of  the  consumer. 

Mr.  Bbeed.  Do  you  mean  Increascil? 

Judge  HAiKER.  It  would  have  been  an  increase  to  the  consumer,  would   it 

Mr.  McKiNBinr.  I'es;  increase. 

In  closing,  one  point  that  Mr,  Coinphell  made  was  that  he  thought  It  was  a 
shame  to  scrap  this  wonderful  distributing  organization  o/  the  meat  packers. 
And  he  also  stated  that  as  far  as  the  distribution  of  outside  lines,  that  they 
were  only  distributing  3  per  cent.  Certainly  you  are  not  going  to  scrap  a 
machine  because  only  3  per  cent  of  the  business  you  built  up  has  been  taken 
away  from  you.  This  machine  was  built  up— however  good  the  machine  may 
be — was  built  up  to  distribute  the  products  that  they  produced,  and  they  cer- 
tainly are  not  going  to  scrap  it,  iior  have  they  scrapped  It,  because  3  per  cent 
being  the  unallled  lines — I  don't  know  whether  those  figures  are  right,  but 
whatever  they  may  be — because  of  those  3  per  cent  being  taken  away  from  theni, 

I  think  that  Is  about  all  I  have  Co  say.  gentlemen. 

The  Chaibman.  Mr.  McKlnney.  your  fear  then  of  the  packers'  reentry  into 
these  unrelated  lines  is.a  fear  of  luonoiwly  of  these  lines  by  the  packers? 

Mr.  McKiNNEY.  Yes,  sir. 

The  Chaibman.  And  that  is  based  upon  their  acts  with  respect  to  other  lines? 

Mr.  McKtkmbt.  Also  their  sheer  growth. 

The  Chairman.  Their  sheer  growth? 

Mr.  McKiKNEY.  Also  their  sheer  growth. 

The  CHAiRMAfi.  And  in  tliese  other  lines  you  refer,  I  presume,  to  meat? 

Mr.  McKiNNET.  Tes,  sir. 

The  Chaihsian,  Have  you  any  information  of  any  unlawful  acts  by  the 
packers,  or  any  unfair  acts  In  commerce  or  competition  with  respect  to  these 
unrelated  lines? 

Mr.  McKiNNET.  I  have  not  endeavored  to  get  into  those  features  of  it.  I 
"have  the  definite  feeling  that  such  exists,  but  I  have  not  gone  into  it. 

The  CHAiRMArt.  Tou  have  no  specific  Instance  of  that? 

Mr.  McKiNNBY.  I  have  not  prepared  any  specific  figures  on  that.  I  know  it 
to  be  a  fact  that  the  meat  packers  out  in  our  country  control  the  meat  industry 
■out  there.    I  know  that  when  I  was  a  boy  they  did  not. 

The  CHAmiiAN.  But  now.  with  reference  to  the  unrelated  lines.  I  am  re- 
ferring to  any  unlawful  acts  or  unfair  practices  on  the  part  of  the  packers  with 
reference  to  unrelated  lines— fruits  and  v^tetables  and  wholesale  groceries, 
«nd  such  as  that.    Do  you  know  of  any  instance  of  that  kind? 

Mr.  McKiNNEY.  Well,  I  don't  know  whether  they  would  be  classed  as  un- 
lawful.   I  don't  know. 

Tlie  Ghaibuan.  Well,  are  tliey  unfair,  in  your  op'nion,  Mr.  McKlnney? 

Mr.  McKiKNET.  Well.  I  feel  that  tbe  oi)posttion  to  them  that  the  wholesale 
grocers  have  developed,  or  I  suppose  will  de\'e!op,  on  this  branch-house  propo- 
sition Is  clearly  nnfair  to  the  wholesale  grocers.    I  have  not  prepared  myself 
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to  go  Into  the  details  of  it.  I  feel  that  these  men  will  take  care  ot  themselves 
in  that  respect. 

The  CHAraMAN.  How  did  that  reflect  on  the  frnlt  indnstry? 

Mr.  McKinwBY.  We  would  gel  ll  on  a  minute  in  this  respect ;  that  it  1b  a 
fact 

The  Chaikuan  (Interposing).  I  am  not  disagreeing  with  you. 

Mr.  McKiNKET.  Yes;  I  understaod.  I  was  not  argunientatlve  with  you, 
either,  but  It  is  cPrtaitily  a  fact  that  the  wholesale  grocer  is  our  distributor, 
and  if  unfair  competition  is  thruat  upon  hlni,  with  his  willingnees  to  advuuce 
QS  the  necessary  money  on  our  sales,  contracts  will  cease. 

The  Chaibman.  Your  wholesale  grocer  Is  and  has  been  for  some  yeara  the 
distributor  of  the  canner? 

Mr.  McKiNNBY.  Yea. 

Tlie  Chaibman.  And  yon  want  him  to  continue  so? 

Mr.  McKiNNES.  We  certainly  do.  The  canned-fmlt  business  Is  the  one  ele- 
ment In  his  distribution,  and  our  very  existence  as  growers  and  canners  depends 
on  d.strlbutors  taking  hold  of  our  atutf  and  pushing  it  along  for  us. 

The  Ghaibuan.  And  upon  their  being  Bucceseful,  naturally. 

Mr.  McKiNNEY.  Why,  siirely. 

The  Chaibman.  That  is  all  I  care  to  aak.  I>oe8  anyone  else  have  any  question 
to  suggest? 

Mr.  Smith.  Mr.  Chairman,  Mr.  McKinney  has  referred  to  the  Cooperative 
Canneries.  I  wanted  to  request  that  he  give  us  the  relative  strength  of  the 
cooperative  canneries  in  California  as  compared  to  the  others  numerically. 

The  Chaibuan.  Senator,  do  you  mean  the  California  cooperative  canneries? 

Mr,  Smith.  Yes. 

Mr.  McKiNNET.  Well,  as  far  as  the  California  cooperative  canneries  are 
concerned—— 

Mr.  Smith  (Interposing).  As  to  the  quantity  that  they  handle. 

Mr.  McKiNNET.  Well,  we  hove  estimated,  roughly,  that  they  pack  aboiit  5 
per  cent  of  the  pack. 

Mr.  Smith.  That  was  what  I  wanted. 

Mr.  McKiNNKT.  You  speak  now  of  the  California  cooperative  canneries? 

Mr.  Smith.  Tes. 

Mr,  McKiNNKT.  There  is  <Mie  other  cooperative  company  Id  southern  Cali- 
fornia—I  don't  know  how  large  they  are — they  are  not  a  great,  big  orgaulza- 
tion,  however,  but  there  is  one  other  organization  which  I  do  not  include  In 
there,  because  I  do  not  know  about  them  especially.  I  uiiglit  point  out  that  they 
are  not  here  requesting  the  change  either. 

Mr.  Smith.  Yes.  Mr.  Campbell  referred  in  his  statement  this  morning  to 
possible  coercion  by  the  wholesale  merchants  to  bring  about  this  altitude  of 
the  men.  the  canners,  the  drled-froit  people  in  California.  I  wish  you  would 
Mate  to  the  commission — may  I  express  it  In  this  way,  Mr.  Chairman? 

The  Chaibman.  Yes. 

Mr,  Smith  (continuing).  Whether  there  is  anything  of  that  sort  in  the 
SWte? 

Mr.  McKirsNET.  Yes. 

Oentlemen,  the  reason  I  went  into  bo  much  detail  covering  bow  we  went  into 
this,  and  our  various  ,<iteps  in  it.  was  to  make  that  clear  to  you.  I  want  to  say 
unequivocally  that  our  attitude  In  this  matter  is  one  of  our  own  self-preserva- 
tion, as  we  feel  that  the  big  five  meat  packers,  if  they  are  permitted  to  extend 
aa  they  have  in  the  past,  will  very  soon  place  the  small  canner  out  there  in  a 
positton  where  he  can  not  operate,  and  I  speak  now  of  the  process  of  canning, 
as  well  as  interfering  with  a  method  of  distribution  that  has  been  built  up 
over  a  period  of  40  years. 

The  Ghaikman.  You  speak  of  your  attitude.  You  mean  the  attitude  of  the 
cftaners'  league? 

Mr.  McKiNNBT,  Yes;  I  speak  for  them. 

The  Chairman.  You  do  not  know,  do  you,  what  Influence,  If  any.  has  been 
brou^t  npon  your  individual  members? 

Mr.  McKiNNET.  No;  I  do  not.  However,  I  do  know  this,  that  we  got  into 
the  th'ng  immediately.  I  do  not  see  how  there  could  have  been  anv  oppor- 
tunity for  it  to  come  in.  That  is.  if  the  influence  came  It  came  after  we  had 
acted.  Because  I  do  not  think  in  California  that  anybody  had  heard  about  th's 
proposed  change  in  the  consent  decree  prior  to  the  end  of  August.  Certainly 
HMie  of  the  men  that  I  have  talked  to  had,  and  I  have  talked  to  about  two- 
tbirds  of  our  members.    We  have  no  large  membership.     We  are  able  to  ex- 
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change  our  itteaB  eloeely'  And  It  was  ell  brand  new  to  them,  the  fact  thot  there- 
was  an;  efFort  being  made. 

The  Chaibman.  Anytblog  hirther,  Senator  Smith? 

ilt.  SuiTH.  Well,  then,  deflnltelj'.  wag  there  any  opportunity  for  the  whole- 
salers to  have  done  Boythlng? 

Mr.  McKiNNET.  Not  a  bit.  We  were  on  record  before  anybody  had  an  op- 
portunity to  get  any  acttion  on  us,  if  any  action  was  taten. 

Mr,  Smith.  You  got  your  answer  the  next  day? 

Mr.  McKiNNEr,  Yes,  eir.  You  know  the  little  experience  we  hud  out  there- 
with the  meat  packers  put  us  pretty  much  on  the  iialr  trlgKer. 

Mr.  Bbekd.  Do  you  know.  Mr.  McKlnney,  whether  the  meat  packers  hove  any 
special  privileges  or  special  advantages  In  handling  or  dlstrlbutlnp  your  prod- 
ucts over  the  wholesalers  that  would  make  competition  between  tlie  two  unfair. 
Bccording  to  your  Idea? 

The  Chairman.  He  may  answer, 

Mr.  McKiKHEY.  I  don't  know  that  I  iiuite  get  that  question. 

The  Craibuan.  Read  the  question. 

(Mr.  Breed's  question  was  read  by  the  reporter  as  above  recorded.) 

Mr.  McKiNNEY.  Well,  in  California  I  know  of  no  direct  instance.  I  do  know 
that  in  the  East  the  meat  packer,  through  his  use  of  his  fresh-meat  cars,  gets 
Into  a  lot  of  territory  in  a  oar-lot  way  that  the  wholesale  grocer  can  not  get  into. 
I  base  that  merely  on  the  Information  that  I  bave  bad  told  me  dozens  of  times. 

Judge  Haineh.  Does  that  practice  exist  In  CallforniB? 

Mr,  McKiBNEV,  No ;  tt  does  not. 

■Tudge  Hainer.  In  sending  your  products  to  the  East? 

Mr,  McKisNEY,  No ;  not  in  sending  them  to  the  East.  Ton  see,  we  packed 
last  year— that  Is.  the  members  of  the  Canners  I,*ague.  alone  packed  13,000 
carloads  of  fruit  and  vegetables,  and  so  there  is  no  mixed-car  proposition  In 
t'etttng  the  stuff  East.    Any  Jobber  can  buy  a  car  of  our  stuff. 

The  Chairman.  That  only  arises,  then,  in  the  d'strlbution  to  the  retailer? 

Mr.  McKiNNEY.  Yea,  sir;  as  far  as  I  know.  There  may  he  some  that  I  do 
Dot  know  about,  but  that  is  all.  As  far  as  the  distributing  of  the  product,  thfr 
actual  movement  of  the  product  from  California  to  the  wholesale  grocer.  I 
know  of  no 

Jiid^  Hainee  (Interposlngl.  AVhat  facilities  would  the  Ave  big  packer.^  hflv& 
to  transport  your  fruit  prodncls  to  the  East  from  California? 

Mr.  McKiNNEY,  What  would  they  have? 

Judge  Haineb.  Yes, 

Mr.  McKiNNEY.  I  know,  of  no  others  than  the  coing  facilities  of  transporta- 
tion— I  know  of  no  transportation  facilities  they  would  have. 

Mr.  Breed.  Is  this  5  per  cent  that  Mr.  Campbell  testified  to  as  being  paid  to 
Armour  also  paid  to  the  wholesalers  by  members  of  your"  league  for  distribu- 

Mr.  McKiNNEY.  Well,  I  do  not  get  into  the  direct  selling  end  of  It  at  all.  I 
think  Mr.  Chase  could  answer  that,  though.  He  sells,  and  he  knows.  I  do  not 
know.    If  you  would,  permit  him  to  answer  the  question. 

The  Chairman,  Yes;  that  is  all  right.  Mr.  Chase. 

Mr.  Chase.  Mr.  Chairman,  not  as  far  as  my  company  Is  concerned;  not  at 
all.  in  any  Instance  whatever,  and  It  Is  not  the  general  practice,  by  any  means. 
It  may  occur,    I  can  not  say  that  it  does  not :  hut  it  is  not  the  general  practice. 

Mr,  McKiNNEY,  Well,  my  understanding.  Just  roughly,  is  that  there  is  2i 
per  cent  going  to  brokerage;  that  the  brokerage  Is  2i  per  cent;  something  like 
that— 2  per  cent. 

Mr.  Bbeed.  Is  the  California  Coo|>erative  Canneries  regarded  in  California 
as  an  Independent  corporation? 

Mr.  McKiNNEY.  Never  mentioned  as  that.  It  is  Armour's  Cooperative  Cali- 
fornia Canneries ;  that  is  the  term. 

Mr.  Breed.  Why  do  you  say  "Armour's  California  Cooperative  Canneries"? 

Mr.  McKiNNBY.  Well,  I  base  that  on  the  mortgage.  I  may  say  that  I  base 
it  also  on  my  own — or  I  do  not  base  the  statement  that  Is  used — but  I  base  my 
own  opinion  on  it  on  the  evidence  given  here,  which,  of  course,  I  have  known 
of.  and  everybody  has  known  of  in  California. 

I  base  it  also  on  the  fact  that  I  used  to  go  and  See  the  California  Coopera- 
tive Canneries  quite  often  at  their  place  in  San  Jose.  I  can  not  remember  at 
this  time  of  ever  talking  alone  to  either  the  president  or  the  vice  president  in 
their  office.    During  the  season  that  I  used  to  go  down  there  I  always  talked 
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across  tbe  table  to  Mr.  Davldaon,  who  was  tlie  operating  manager  of  Armour 
ACo. 

Mr,  Breed.  Is  Mr.  Davidson  the  vice  president  of  Armour  &  Co.? 

Mr.  McKiNN&z.  I  don't  know  bis  title,  sir;  but  he  was  at  that  time  the 
operating  manager. 

Mr.  Bbkkd.  And  In  any  event,- the  term  "Armour's  California  Cooperative 
Canneries"  is  used  in  the  trade,  is  it! 

llr.  McKinNEY.  That  is  the  general  expression  around  the  canneries ;  yes,  sir. 

The  CeAiBUArr.  Has  anyone  else  any  questions  that  they  wish  to  suggest!  If 
not,  we  will  adjourn  until  to-morrow  morning. 

Mr.  Bbeed.  Mr.  Chairman,  before  you  do  adjourn,  as  there  seems  to  be  quite 
a  number  of  gentlemen  here.  I  might  beg  to  suggest  that  those  of  ub  who  are 
here  rather  seeking  for  Information  as  to  who  wants  to  modify  this  decree 
woQld  be  glad  to  know  if  there  is  anybody  else  here,  beside  Mr.  Campbell,  who 
would  lihe  to  have  the  decree  modified? 

The  Chairman.  Well,  the  witnesses  will  be  produced,  Mr.  Breed,  in  tlie 
order  In  which  the  time  has  been  fixed  for  them,  and  we  have  tried  to  do  tbat, 
as  I  stated  before,  to  meet  the  convenience  of  the  people  who  will  appear  here. 

Mr.  Bbeed,  No  ;  I  was  just  wondering  whether  the  commission  would  like  to 
ask  in  the  room  here  now  if  there  was  anybody  else  here  who  wanted  to  ap- 
pear in  favor  of  the  modification  of  the  decree. 

The  Chaiuua:!.  Well,  we  have  asked.  1  do  not  see  any  occasion  for  asking 
such  a  question  as  that.  And  we  asked  this  morning  if  there  was  anyone  here 
who  wished  to  appear  in  this  matter,  either  for  or  against,  and  who  had  not 
made  such  a  request  as  yet  to  the  Department  of  Justice,  If  there  is,  we  would 
be  glad  to  learn  of  them,  and  the  time  will  be  fixed  for  them. 

Mr.  SurrH.  Mr.  Chairman,  this  morning  in  coaversatioii  "with  you  It  was 
SDggested  that  perhaps  you  would  be  in  a  position  to  give  us  a  list  of  those  who 
have  fixed  times  to  appear  from  now  on,  as  tt  might  aid  us  in  preparing  our 
case.  If  there  Is  no  objection  to  It,  or  in  determining  what  we  wish  to  do. 

Tbe  Chaibmah.  I  do  not  feel  that  we  should  disclose  that.  Senator.  If  you 
have  anything  that  you  wish  to  rebut  you  can  do  so  after  the  witnesses  go  off 
tbe  stand. 

Judge  Haineb.  We  will  give  you  full  oKwrtunity. 

The  Chairman.  Full  opportunity  will  be  given  for  that. 

Mr,  RoLANU  E.  Steveks-  Mr.  Chairman,  in  view  of  what  you  have  just 
slated,  I  think  I  ought  to  ask  leave  to  appear  here  on  behalf  of  the  Montpelier 
wholesale  grocers,  of  Montpelier,  Vt.,  and  of  other  wholesale  grocers  In  the  State 
of  Vermont. 

The  CuAiBMATT.  May  T  have  your  name,  please? 

Mr.  8tbvkt>s.  Roland  B,  Stevens. 

The  Chairman.  We  will  make  an  effort  to  give  you  time  to-morrow. 

Mr.  Stevens.  To-morrow  Is  Tuesday.  Probably  Thursday  would  be  well. 
Do  yon  think  you  could  give  ub  time,  then? 

The  Chaibman.  I  think  we  can  hear  you  sometime  along  then,  yea. 

Mr.  Smith.  Mr.  Chairman,  we  can  but  feel  that  It  puts  us  In  an  unsatisfac- 
tory attitude  toward  putting  up  testimony  In  entire  ignorance  of  who  else 
Is  to  present  any  kind  of  a  case  in  favor  of  this  modlflcatiou.  Those  of  us  who 
are  resisting  it  occupy  rather  a  negative  position.  We  are  satisfied  with  the 
situation  if  all  that  Is  to  come  is  from  Mr.  Campbell. 

Tbe  Chaisuan.  Well,  I  can  assure  that  all  that  is  to  come  Is  not  from  Mr. 
Campbell,  If  that  will  satisfy  you. 

Mr.  Smith.  No  ;  It  does  not,  because  we  really  think  that  the  Just  course  is 
to  let  ns  know  who  else  ti  is  to  come  from,  that  we  may  know  how  to  shape 
oar  preparation  to  meet  It. 

The  Chairman.  Well,  we  do  not  feel.  Senator,  that  that  Is  necessary,  and, 
la  fact,  we  do  not  feel  that  we  would  be  justified  In  so  doing,  and  we  do  not 
feel  that  it  can  affect  the  question  of  the  right  or  wrong  of  the  proposition 
In  any  way.  A  modification  is  either  right  or  it  is  wrong,  regardless  of  who 
appears  here  for  It  or  against  it. 

Congressman  Ons  Winqo.  Mr.  Chairman,  may  I  Inquire  If  it  Is  proposed  to 
•nodl^  this  decree  other  than  on  the  unrelated  products? 

The  Chaibuan.  It  is  not ;  and  the  proposition,  as  I  have  stated,  may  remove 
all  the  restrictions  with  reference  to  unrelated  commodities,  or  it  may  be  much 
Btore  limited  than  that 
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Con^Tessman  Wtkoo.  Has  the  Department  of  JuBtlre  made  any  annonnce- 
nient?  I  nm  not  askinn  for  an  expression.  Hue  there  been  any  announcement 
made  hy  the  Department  of  Justice? 

The  Chaibuar.  Thle  Ix  for  Its  consideration.  • 

Congressmen  Wisoo.  This  \e  al>out  another  matter.  Has  the  Department  of' 
Justice  made  nny  announcement  with  reference  to  Its  Tlews  as  to  the  effect  of 
the  packer  control  act.  whether  or  not  the  packers  are  amenable  to  the  anti- 
trust inw.  or  does  the  packer  control  act  take  them  out  from  under  the  per- 
manent prosecution,  save  and  except  as  a  penalty  of  that  act? 

Judge  Haineb.  That  lii  a  law  question. 

Congressman  Winoo.  Well,  I  say,  has  the  (lepnrtment  considered  that  and' 
made   an   announcement? 

The  Chaibman.  You  are  Congressman  Wlngo? 

Congressman  Winoo.  Tes. 

The  Chaikuak.  Congressman,  the  Department  of  Justice  would  not  make- 
a  public  announcement  od  that  question  unless  the  n>Btter  was  referred  to  It 
by  the  Department  of  Agriculture. 

Cnn^essmnn  Winqo.  I  know  that  it  was  not,  but  I  was  asking  for  Infor-- 
mfltlon,  whether  or  not  that  has  been  raised. 

Judge  Hainer.  It  has  not,  Congressman.  We  will  probably  ask  for  some- 
ohservation  of  liiw  on  that  proposition.  We  Wduhl  like  to  hear  from  eminent 
counsel  on  that  proposition,  of  the  effect  of  the  act. 

Congressman  Winoo.  I  do  not  pretend  to  be  an  eminent  counsel,  but  I  have- 
got  a  horse-sense  view  on  it. 

Judge  Hainbb.  We  would  like  to  hear  from  you  before  the  hearing  is  closed, 
Congressman. 

Congressman  Winoo.  I  tried  to  get  the  expression  of  the  congressional 
committee,  as  you  will  find  if  you  will  refer  to  the  record  of  It.  I  asked  the- 
effect  of  it  on  the  floor. 

The  Ch&iruan.  That  is  the  committee? 

Congressman  Winoo.  Tes;  the  Pommittee.  I  voted  for  the  act,  becaose  I 
have  great  confidence  in  the  committee  that  reported  the  bill.  They  are  verj- 
honest  men,  and  T  think  they  wanted  to  do  some  good.  Now,  as  to  whether- 
or  not  they  made  "confusion  worse  confounded"  I  am  trying  to  find  out. 
That  is  the  reason  I  am  asking  about  this.  And  when  I  see  it  followed  up- 
with  an  effort  to  get  the  decree  modified  on  the  only  thing  that  was  not 
covered  by  the  legislative  act  I  am  wondering  whether  it  is  a  well  thought-out 
program  of  the  packers,  fn  view  of  what  this  gentleman  stated  this  morning:, 
about  the  inside  conferences  on  the  final  framing  of  that  hill,  whether  or 
not  it  is  not  a  way  to  get  out  of  the  back  door  when  they  have  been  Jerked 
In  the  front  door,  and  gain  a  free  and  unrestrained  field  In  any  direction, 
in  any  way  that  they  please. 

I  have  a  very  llv^y  appreciation  of  human  nature.  I  never  blame  a  man 
for  doing  what  he  Is  permitted  to  do  along  selfish  lines  If  he  Is  not- re- 
strained by  public  restraint, 

Mr.  Stkvens.  Me.  Chairman,  may  I  ask  if  the  committee  would  be  willing 
to  indicate  about  how  long  the  hearing  will  last? 

The  Chaibuan.  We  have  practically  all  of  the  time  taken  from  now  until 
December  7,  Inclusive.  . 

Mr.  Stevens.  Many  of  us  are  here  from  a  distance  and  would  like  to  know, . 

The  Chaibman.  We  will  try  to  accommodate  you  before  that  time. 

Mr.  Smith.  Mr.  Chairman,  there  are  some  of  us  who  feel  disposed  to  hesitate 
about  putting  up  evidence  in  objection  to  a  modification  of  this  decree  until 
we  hear  from  those  who  desire  the  modification  or  all  who  desire  it.  If  we  should 
conclude,  after  conference,  that  we  do  not  desire  to  put  up  any  evidence  at 
this  time,  that  we  are  satisfied  with  the  situation  growing  out  of  the  ^ht  be- 
tween Mr.  Campbell  and  the  other  fruit  people  of  California,  would  it  embar- 
rass the  committee  at  all  for  us  to  Just  wait  until  the  other  evidence  is  put  in? 

The  Chaibuan.  If  you  do  not  see  fit  to  present  anything  to  the  committee 
that  Is  for  you  to  decide,  Senator. 

Mr.  Smith.  Well,  we  do  see  fit;  hot  we  would  like  to  know  what  we  have  got 
to  meet,  and  it  does  seem  to  me,  if  tie  commission  please,  that  it  Is  fair  for  us 
to  know  what  we  are  going  to  meet.  We  are  ready  to  meet  Mr.  Campbell's 
statement  now.  We  are  satisfied  with  the  two  that  have  already  answered. 
But  if  there  is  a  farther  attack  to  be  made,  we  are  Just  aiming  in  the  dark.  So  • 
far  as  my  view  of  the  matter  Is  concerned,  I  would  be  content  to  leave  Mr. . 
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Campbeira  statement  and  the  statementa  of  the  two  gentlemen  flora  California 
(Tlia  bave  answered. 

Mr.  Chairman,  if  there  isn't  anything  else  coming  In  favor  of  the  modlfica- 
CioD  of  the  decree  except  that,  I  would  be  content  to  quit  right  now,  and  Just 
let  you  take  the  case.  But  if  there  Is  something  else  coming,  we  would  want 
to  meet  it.  But  we  do  not  want  to  go  ahead  without  knowiog  what  we  have 
^t  to  meet.  And  I  appeal  to  the  conimiBsion  that  it  la  fair  for  us  to  know. 
Xot  to  make  us  go  on  in  the  dark. 

Judge  Haineb.  Do  you  mean  the  names  of  the  witnesses? 

Mr.  SuiTH.  Why,  I  would  liiie  to  stop  and  hear  them. 

Judge  Hainek.  We  have  never  heard  them  ourselves. 

The  Chairuah.  We  do  not  know  what  they  have  to  say. 

Judge  Raines.  How  do  we  know,  Senator,  what  they  have  to  say  any  more 
tliau  you  do? 

Mr.  SuFTH.  Well,  I  don't  know. 

The  Cbaikuah.  We  do  not  know. 

Judge  Haineb,  No ;  we  do  not  know. 

The  Chaibman.  We  know  juat  who  is  coining,  that  Is  all,  and  In  fact  we  do 
not  know  who  Is  coming,  because  some  organizations  and  associations  have 
requeated  opportunity  to  appear,  and  we  do  not  know  the  witnesses  that  are  to 
appear. 

Judge  BUiNBB.  We  do  not  know  any  more  than  we  did  know  concerning  Mr. 
McElnney.    We  had  met  him,  but  we  certainly  did  not  qulzz  him  in  advance. 

Mr.  SuiTH.  If  there  are  parties  who  are  opposed  to  the  modlflcation  of  the 
decree,  who,  as  the  matter  now  stands,  do  not  care  to  t>e  heard.  If  something 
else  comes  in  hereafter,  I  understand  the  commission  will  give  them  an  oppor- 
tDnlty  to  be  heard? 

Tbe  Ohaibuak.  Yes;  surely. 

Mr.  SwrrH.  It  may  be  that  we  will  conclude  to-night,  after  conference,  that 
aa  the  case  now  stands  we  do  not  desire  to  be  heard,  and  will  not  take  op  your 

Tbe  Chaibuan.  Let  us  know  In  the  morning. 

Mr.  Smith.  Thank  you. 

Mr.  Breed.' Gould  we  ask  just  one  question  for  Information?  For  example, 
tliia  is  a  decree  of  the  court  in  an  action  brought  by  the  Attorney  General,  and 
conBented  to  by  the  defendants  in  that  action.  Now,  the  most  likely  people, 
tnd  tbe  people  that  are  most  affected,  are  the  defendants  themselves.  Now, 
it  seems  to  me  rather  difficult  for  the  public  on  the  outside  to  come  in  here 
and  tell  the  Attorney  General  why  a  decree  of  the  court  should  not  be  modified 
without  knowing,  perhaps,  whether  the  defendants  themselves — who  are  the 
parties  who  consented  In  this  action  to  a  decree  being  entered  ssainat  them — 
are  or  are  not  In  favor  of  the  modification  of  the  decree.  So  I  would  like  to 
lak  the  commission  if  the  eommlaston  can  state,  or  will  Inquire  here.  If  any  of 
the  packers  are  here,  and  if  they  favor  this  modification  of  the  decree,  and 
also  whether  the  Attorney  General  or  any  of  the  commission  have  heard  from 
the  packers  on  the  subject  as  to  whether  they  are  seeking  a  modlflcatloD  of  the 
decree. 

The  Chaibuan.  I  have  stated  before  that  none  of  the  packers,  nor  anyone 
claiming  to  represent  the  packers,  have  requested  of  the  Department  of  Justice 
to  favor  a  modification  of  this  decree.  This  is  a  public  hearing,  in  which  we 
have  no  authority  to  require  anyone  to  appear.  We  have  sent  the  same  invita- 
tioD  to  the  packers  that  we  extended  to  all  others  Interested  in  this  matter. 
If  Uiey  desire  to  come  thej  can  do  so.  We  have  not  heard  as  yet  as  to  whether 
iliej-  ejtpect  to  do  so. 

Mr.  RicHABDSON.  Mr.  Chairman,  would  the  commission  be  willing  to  publish 
a  calendar  of  the  witnesses,  as  the  congressional  committees  do? 

The  Craibman.  We  have  decided  cot  to. 

Mr.  Richardson.  We  are  rather  accustomed  to  that  sort  of  thing. 

The  Cbaibuan.  We  have  decided  not  to. 

Mr.  RicHABDSON.  Can  the  consent  decree  be  set  aside  without  tbe  consent  of 
the  packers? 

The  Chatbuan.  That  is  a  matter  we  have  not  felt  like  going  into  at  this 
time.    If  you  wish  to  go  into  It  in  your  brief,  you  may  do  eo. 

Mr.  Stevens.  Will  questions  of  law  be'  submitted  to  this  committee? 

Tbe  Chairman.  They  may  be  submitted  in  the  brief,  yes ;  or  In  dosing  argu- 
meata  after  hearinx  the  witnesses. 
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We  wfU  now  mijnurn  until  10  o'clnck  t 

(Thereupon,  at  4.20  p.  iii..  au  adjourunient 
Tuesday,  November  29,  1921.) 

TcEsnAT,  November  29.  1921. 

The  committee  met  In  room  7(M.  Department  of  Commerce,  at  10  o'clock  a.  m., 
Hon,  Herman  J.  Galloway  (chalnnan)  presidins- 

The  Chairuan.  The  committee  will  come  to  order. 

Mr.  Richardson.  Mr.  Chairman,  Mr.  McKinuey  and  Mr.  Chase  botli  liave  a 
little  additional  infonnation  they  woutil  lilie  to  put  Into  the  record. 

The  Chaibman,  The  committee  will  be  glad  to  receive  It.  Which  do  yon 
■wish  heard  first? 

Mr.  Richardson.  I  auKgest  Mr.  SIcKinney. 

The  Chaibman.  Mr,  McKlnney  may  come  nronnd. 

STATEMENT  OF  US.  PBESTON  McKINNET — KMumed. 

Mr.  McKiNNEY.  In  going  over  the  notes  of  my  statement  last  night  I  find  that 
in  my  testimony  I  named  various  organ Ijiatioiis  which  had  taken  action  on 
this  matter,  and  I  stated  that  tho!:e  were  all  of  the  orcanlzaions  we  had  inter- 
viewed. I  wish  now  to  aay  that  I  neciected  to  give  the  natuea  of  tliree  others 
that  we  had  Interviewed  and  which  have  taken  no  action,  and  I  desired  to 
make  that  clear. 

The  three  oi^anizations  are  the  California  Fruit  Growers'  Association,  which 
is  the  great  citrus  association  In  Southern  California,  and  they  informed  me 
that  they  did  not  regard  It  as  their  immediate  fight  at  this  time  and  therefore 
they  would  take  no  action  either  way.'  Then  the  California  Pear  Growers' 
Association ;  I  did  not  talk  to  them  as  a'  body,  but  I  talked  to  some  of  their 
officials  and  they,  without  me  being  present  or  anyone  I  believe  to  propound  our 
position,  discussed  it  among  themselves  and  decided  to  take  no  action,  that 
being  done  at  one  of  the  meetings  of  their  board.  And  then  the  Butter  Growers' 
Association,  I  took  it  up  with  tlieni,  and  when  T  left  they  were  still  in  an 
undecided  position ;  but  I  have  received  information  meanwhile,  I  mean  while 
they  were  in  this  undecided  position,  that  this  organization  was  being  disbanded 
and  is  to  become  a  part  of  the  State  association,  the  name  of  which  I  do  not 
at  this  time  remember. 

Also  with  your  permission  I  would  like  to  read  a  telegram  received  last 
night  from  Mr.  C.  H.  Bentley.  sales  manager  of  the  California  Packing  Cor- 
poration, with  reference  to  the  evidence  given  by  Mr.  Campbell  on  yesterday 
morning. 

The  Chairman.  Toil  may  proceed. 

Mr,  McKiKNKr.  The  telegram  Is  as  follows: 

San  Francisco,  Calit.,  November  39.  19S1. 
Preston  McKihney. 

Powhatan  Hotel.  Washington,  D.  C: 

Understand  Campbell  testified  to-day's  hearing  In  meat  packers  case  that  I 
was  in  Chicago  soliciting  Armour's  business  when  he  secured  contract,  and  that 
he  gave  smaller  discount  than  C.  P.  C.  had  given  year  previous.  Please  inform 
committee  onr  last  contract  with  Armour  was  made  in  March,  191T,  before  this 
country  had  entered  the  war.  When  business  was  keenly  competitive  in  1919 
Armnor  opened  negotiations,  but  we  declined  to  entertain  businegs  on  previous 
basis  or  even  on  the  basis  which  we  understood  was  offered  by  Campbell. 

C.  H.  Bbntlet. 

I  think  that  is  all  I  have  to  say. 

The  Chairman,  I  believe  there  are  no  other  questions  the  committee  wish  to 
ask  you.    Mr,  Chase,  is  there  anything  additional  you  wish  to  present? 

STATEHBin  OF  KB.  ELUER  E.  CHASE— B«sumed. 

Mr,  Chase.  I  received  a  wire  last  night,  and  I  would  like  to  read  and  sub- 
mit it. 

The  Chairman.  Who  from? 

Mr.  Chasb.  From  an  individual  who  was  formerly  president  of  the  Tomato 
Growers'  Association  at  San  Jose. 

The  Chairman.  Is  it  about  this  question? 

Mr.  Chase.  Oh,  yes. 

The  Chairman.  You  may  proceed. 
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Mr.  Chase.  Tlie  telegram  is  as  follows : 

Sas  Jose,  CALir.,  November  28.  1921. 
E.  E.  Chase, 

Care  Powhatan  Hotel,  Washington.  D.  C: 

Understand  you  are  appearing  before  special  committee  for  Califoraia  can- 
ners  in  opposition  to  any  modification  consent  decree  with  meat  padjers.  Am 
Hirongly  opposed  to  any  modiflcotion  being  niaile.  You  will  recall  tliat  during 
1918  I  was  president  California  Tomato  Growers'  Association  and  generally 
mixed  up  witii  cooperative  moves.  Tlirough  extensive  conferences  held  with 
Vernon  Campbell  during  1918  I  know  his  ambition  have  Armour  through  Gail- 
foniia  Cooperative  Canneries  gain  complete  control  distribution  California 
canned  fruits.  This  plan  and  effect  discussed  by  him  with  Davidson,  their 
Chicago  representative,  and  Pfiffer,  who  was  at  that  time  in  Armour's  Oilcago 
office,  in  my  presence  and  the  presence  of  one  other  witness  in  San  Francisco 
1918.  The  plans  were  being  put  into  operation  prior  to  the  entering  of  the 
consent  decree  tlirough  Armour's  financing  cooperative  canneries  and  develop- 
ments being  promoted  on  coast  by  Vemou  Campbell.  Am  sure  this  still 
Armour's  ambition,  and  Campbell  working  to  this  end.  Use  every  means  to 
prevent  this.  Such  monopoly  would  be  dangerous  both  to  producer  and  con- 
sumer, ^viil  eliminate  many  buyers  for  producers,  also  eliminate  wholesaler 
and  bencflclat  effects  for  competition  on  trade.  If  necessary  you  may  use  this 
telegram  as  evidence. 

Mabe  Gbiues. 

The  Chaibman.  What  is  his  business? 

Mr.  Chase.  His  business  is  that  of  fruit  grower  now.  He  was  at  that  time 
president  of  the  Cooperative  Tomato  Growers'  Association. 

The  Chaibman.  At  San  Jose,  Calif.? 

Mr.  Chase.  I  think  that  was  his  headquarters. 

The  Chaibuan.  Do  you  know  how  large  an  organization  that  is,  approxi- 
mately? 

Mr.  Chase.  I  do  not  believe  I  can  say,  except  that  It  included  the  most  of 
the  tomato  growers  of  that  section,  which  is  quite  a  large  tomato-growing 
section. 

The  Chaibman.  Very  well ;  if  that  is  ail  you  wish  to  present. 

STATEMENT  Or  HON.  HOKE  SMITH,  OF  COUNSEL  FOB,  THE  SOUTH- 
EBN  WB0IJ:SALE  GBOCEBS'  ASSOCIATION;  BESIDEHCE,  WASH- 
INQTON,  D.  C. 

Mr.  Smitb.  Mr.  Chairman  and  gentlemen  of  the  committee,  there  are  a 
large  number  of  members  oC  the  Southern  Wholesale  Grocers'  Association 
here  from  all  over  the  United  States,  and  I  liave  been  reqtiested  by  them  to 
make  a  statement  embodying,  in  part,  some  iuforniation  I  have  of  my  own, 
and  to  put  some  documents  into  the  record  for  them,  and  with  your  peimls- 
8ion  I  would  be  glad  to  do  so,  not  by  way  of  argument. 

The  Chaibman.  You  may  proceed. 

Mr.  Smith.  These  gentlemen  are  here  and  anxious  to  serve  you  in  any  way 
they  can  and  to  give  to  you  and  through  you  to  the  Attorney  General  all  the 
information  they  have  and  that  you  niay  desire  to  obtain  from  them,  feeling, 
as  they  do,  and  I  do,  the  utmost  confidence  in  the  fairness  of  the  Attorney 
General  and  in  hia  wisdom  and  judgment.  They  have  not  condensed  their 
views  yet,  and  they  are  endeavoring  now  to  do  so.  They  will  probably  fur- 
nish them  to  you  "in  writing,  as  Individuals,  offering  themselves  for  cross- 
examination  a  tittle  later  on.  but  they  have  not  yet  had  time  to  put  their 
views  in  writing  and  they  think  it  will  save  your  time  by  their  doing  so. 

We  have  already  filed  a  soniewhnt  elaborate  brief,  and  that  is  before  yon. 
I  do  not  suppose  it  is  necessary  to  include  it  in  the  record,  altliought  we  are 
perfectly  willing  for  it  to  be  printed  In  the  record,  and  for  anything  1  have 
furnished  to  be  printed  in  the  record;  and  they  will  offer  you  nothing  that  is 
uot  to  be  subject  to  public  gaze ;  that  tlie  parties  who  sign  are  responsible  and 
.ind  willing  to  take  the  responsibility  befoi-e  the  entire  public  for  what  they 

Ton  called  attention,  Mr,  Chairman,  in  your  letter  to  the  fMtt  that  the  more 
important  requests  for  modification  came  from  growers  and  canners  of  fruits 
and  vegetables.    These  gentlemen  feel  that  it  is  especially  valuable  that  you 
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hear  from  people  of  that  class,  because  they  believe  that  Juat  as  the  two  re[>- 
reseutntlves  from  Callforula  have  appeared  before  you,  when  you  get  the  real 
B^timeDt  ot  the  growers  and  cauners  you  will  flti<l  that  Uie  overwhelming 
sentiment  among  them  ia  against  a  niodiltcatioD  of  this  decree. 

I  wleh  to  add  that  so  fur  as  the  California  condition  Is  concerned,  the 
whoteaale  groeers  would  be  willing  to  leave  the  case  Just  where  tlie  thi-ee 
witnesses  from  that  State  have  left  it. 

I  wish  to  read  from  a  statement  made  by  the  present  Secretary  of  Com- 
merce and  have  It  put  Into  the  record ;  made  by  him  In  a  report  which  he  gave 
to  President  Wilson  shortly  before  the  latter's  retirement  from  ofBce,  not  a  great 
while  before.    Mr.  Hoover  then  said : 

"I  scarcely  need  to  report  the  views  tiiat  I  expressed  to  you  nearly  a 
year  ago  that  there  Is  here  a  growing  and  dangerous  domination  of  the 
handling  ot  the  Nation's  foodstuffs. 

"The  probieni  we  have  to  consider,  however.  Is  the  ultimate  social  result 
of  this  expanding  domination,  and  whether  It  can  be  replaced  by  a  system  of 
better  social  character,  and  of  equal  economic  efficiency  for  the  present  and 
of  greater  promise  for  the  future. 

"  The  worst  social  result  of  this  whole  growth  In  domination  of  trades  is 
the  undermining  of  the  Initiative  and  equal  opportunity  of  our  people  and 
the  tyranny  which  necessarily  follows  In  the  conimerclal  world." 

That  was  a  statement  he  made  In  a  tiearlng  before  a  congressional  com- 
mittee.   He  further  said : 

"  It  seems  to  me,  however,  that  this  whole  phase  of  absorption  of  other  food 
industries  requires  consideration.  It  appears  to  me  at  least  worth  thought 
as  to  whether  these  aggregations  should  not  be  confined  to  more  narrow  and 
limited  activities — say  those  Involved  In  the  slaughter  of  animals,  the  prepara- 
tion and  marketing  of  the  products  therefrom  alone.  Such  a  course  might 
solve  the  branch-house  problem  and  it  is  not  unknown  legislative  control,  as 
instance  our  banks,  railways,  and  insurance  companies." 

The  Chairman.  Could  you  cite  the  committee  before  which  he  gave  that  tes- 
timony? 

Mr.  SuiTH.  Yes. 

The  Chairman.  I  think  I  have  It ;  In  fact  I  know  I  have  it,  but  we  would  like 
to  have  It  In  the  record. 

Mr.  Smith.  It  was  In  the  hearings  upon  H.  R.  13324.  Sixty-fifth  Congress, 
third  session,  pages  2403-2406;  and  in  hearings  upon  H.  R,  13324,  page  2407. 

(The  brief  submitted  bv  the  Southern  Wholesale  Grocers'  Association  Is  as 
follows:) 
In  re:     Proposed  modification  of  the  consent  decree  In   the  case  of  United 

States  V.  Swift  &  Co.  et  al.    In  the  Supreme  Court  of  the  District  of  Columbia, 
To  th-e  Bon.  Merman  Qalloivay,  Hon.  B.  T.  Ho^er,  and  Hon.  F.  G.  Hall,  com- 
mittee appointed  by  the  Department  of  Juntiee  to  con»idei-  the  foregoing  sub- 
ject matter: 

Complying  with  the  circular  notice  of  October  12,  1921.  Southern  Whole- 
sale Grocers'  Association  liles  herewith  Its  views  as  to  a  modification  of  the  de- 
cree In  the  case  cited  above  and  its  reasons  in  opposition  to  any  such  modillca- 
tlon. 

1.  The  Swpreiwe  Cimrt  of  the  District  of  Columbia  hat  no  jurisdiction  to  set 
a«ide  the  consent  deoree.—'Rv  consent  of  the  parties  a  decree  was  entered  in 
the  case  of  United  States  against  Swift  &  Co.  and  others  on  the  27th  of  Febru- 
ary, 1920.  This  consent  decree  terminated  controversies  theretofore  existing 
between  the  defendants  to  the  decree  and  the  United  States  and  between  the 
defendants  to  that  decree  and  wholesale  grocers  directly  injured  by  the  unlaw- 
ful business  practices  of  the  defendants  thereto.  Such  decree  was  In  part  the 
fruit  of  the  efforts  of  the  Southern  Wholesale  Grocers'  Association  and  Its 
members.  (See  par.  1,  Opinion  of  Mr.  Justice  Stafford  of  November  1.)  This, 
in  effect,  made  Southern  Wholesale  Grocers'  Association  and  its  members  par- 
ties to  said  decree,  and  this  substantial  position  as  parties  has  now  become  the 
formal  position  of  the  Southern  Wholesale  Grocers'  Association  and  its  mem- 
bers by  the  judgment  of  the  court  confirmed  by  the  opinion  of  Mr.  Justice  Staf- 
ford of  November  1.  1921.  The  Southern  Wholesale  Grocers'  Association,  those 
who  intervened  with  It,  and  the  members  of  that  association  generally  decline 
to  consent  to  any  modification  of  tht  decree  and  are  opposed  to  any  such  modi- 
fication. 
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Authorities:  In  Pacific  R.  R.  Co.  v.  Ketchmn  (101  U.  S,  289,  29T,  25  L.  Eil 
832,  936),  the  Supreme  Court  of  tlie  United  StateBsald  : 

"PnrtieB  to  a  suit  hnve  the  right  to  agree  to  aoything  they  please  In  refer- 
ence to  the  subject  matter  of  their  litLgatlou,  and  the  court,  when  applied  to, 
wllL  onilnarlly  give  effect  to  their  iigreement.  If  It  comes  within  the  eenerni 
jpope  of  the  CHSe  made  by  the  pleadings.  It  was  within  the  power  of  the  parties 
lo  (his  suit  to  agree  that  a  decree  might  be  entered  for  a  sale  of  the  mortgaged 
property,  without  any  speciflc  flndlug  of  the  amount  due." 

The  principle  Is  stated  In  23  Cyc,  at  page  733,  as  follows: 

'■  A  court  has  power  to  open  or  vacate  a  Judgment  entei'ed  by  coneeot  or 
agreement  of  parties  on  adequate  grouade.  but  It  can  not  alter  or  correct  it 
eirept  with  the  consent  of  all  the  parties  affected  by  the  judgment,  nor  can  It 
set  aside  such  a  Judgment  after  the  expiration  of  the  time  i^lluwed  by  statute 
for  instituting  proceeding  for  that  purpose." 

To  suRtftia  the  principle  nameroua  authorities  are  cited. 

Ooe  of  the  cases  most  definitely  and  forcefully  stating  the  principles  for 
«'hli.'h  we  contend  Is  XJnited  States  Conatniction  Co.  v.  Armoui'  Packing  Co. 
(35  Okla.  179;  128  Pac.  731,  732),  where  the  court  said: 

"  Several  assignments  of  eiTor  are  ui^d  for  reversal  of  the  judgment,  bnt 
there  is  one  principle  of  law  which  conclusively  determines  this  case,  and  that 
[irlQciple  is  that  a  eonrt  has  no  power  after  stipulation  for  settlement,  agreed 
to  and  Rigned  by  all  the  parties  In  Interest,  has  been  filed  and  after  judgment 
lias  been  entered  in  accordance  with  such  stipulation  to  vacate  and  set  aside 
rirtnodlfy  the  Judgment  after  the  term  at  which  it  was  rendered,  in  the  absMice 
iif  fraud  between  the  parties  agreeing  to  settlement  by  consent  or  stipulation, 
[■xcept  for  mlntake,  negligence,  or  omission  of  the  clerk.  In  Morris  r.  Pevton 
129  W,  Va.  201;  11  S.  E.  954),  Mr.  Justice  Green,  speaking  for  the  court  on  the 
question  of  whether  the  court  has  power  to  vacate  a  deciee  entered  by  consent 
of  the  parties  to  the  action,  said :  '  As  such  a  decree  Is  not  the  judgment  of  the 
piiurt  upon  the  merits  of  the  case,  but  the  act  of  the  parties  to  the  suit.  It  is 
obvious  tliflt  it  can  not  be  modified,  set  aside,  or  annulled  by  any  order  in  the 
PBHse  made  by  the  court  below  without  the  order  In  the  consent  of  all  the  parties 
111  (fie  <-nuse.  »  •  •  Xor  could  It  be  appealeil  from  nor  modified  by  this  court 
imienK.  perhaps.  It  should  be  so  entirely  foreign  to  the  matters  In  controversy 
in  The  cause  that  for  this  or  some  other  reason  the  court  below  liad  no  juris- 
diction or  authority  to  ^iter  such  decree  by  ironsent  or  otherwise.' 

"  The  .indgment  In  this  case  was  the  final  ascertainment  of  the  rights  by  con- 
wnt  of  the  parties  to  the  suit,  and  can  not  be  changed  by  any  subsequent  order 
nf  the  court  without  like  consent.  (Seller  v.  Union  Manufacturing  Co.,  50  W. 
Vt.  208:  40  S.  E.  547.)  And  to  the  same  effect  is  the  heading  of  the  Supreme 
Cmn  of  Alabama  in  Alder  et  al.  t'.  Van  Kirk  Land  &  Construction  Co.  (114 
Ala.  551;  21  South.  490;  62  Am.  St.  Rep.  133),  wherein  It  Is  said:  'In  the 
iiliRence  of  fraud  in  Its  procui-ement,  and  between  parties  sul  liiris  who  are  com- 
lietent  to  make  the  consent,  not  standing  In  confidential  relations  to  each  other, 
8  Judgment  or  decree  of  a  court  having  jurisdiction  of  the  subject  matter,  ren- 
iliTed  b.y  consent  of  parties,  though  without  any  ascertainment  by  the  court  of 
the  truth  of  the  facts  averred.  Is.  according  to  the  great  weight  of  American 
authority,  as  binding  and  conclusive  between  the  parties  and  their  privies  as 
if  (he  stilt  had  been  an  adversary  one  and  the  conclusions  embodied  In  the 
ilM-ree  had  been  rendered  upon  controverted  Issues  of  fact  and  a  due  consider- 
Kiinu  thereof  by  the  court."  (See  also  to  the  same  effect  2  Black  on  Judgm. 
H.1:  705:  Freeman  on  Judgm.  sec.  330;  Walsh  r.  Walsh,  116  Mass.  383:  17  Am. 
Rep.  1«2:  Nashville*  0.  R.  Co.  v.V.  S.,  113  U.  8.  261 ;  5  Sup.  Ct.  460;  28  L.  Ed. 
971:  23  Cyc.  783.) 

"No  attempt  was  made  after  the  parties  entered  Into  the  stipulation  con- 
"eniing  to  the  entry  of  judgment  thereon,  and  before  the  court  entered  .ludgraent, 
til  Khow  cnnse  why  judgment  should  not  be  entered  as  per  stipulation.  On  the 
I'lher  hand,  the  decree  enteral  hod  the  approval  at  the  time  of  all  the  parties, 
jinil  no  fraud  is  alleged  or  shown.  We  therefore  hold  that  the  judgment  en- 
iBred  In  this  case  was  entereil  in  accordance  with  the  stipulation  agreed  to  by 
■  11  the  parties  In  interest,  and.  In  the  absence  of  fraud  on  the  part  of  the  par- 
ties to  the  case,  is  final  and  conclusive  as  between  the  pai-tles,  and  that  the 
court  committed  no  error  in  overrnllng  the  motion  to  vacate." 

In  Danlell  (Chancery  Practice,  volume  1,  page  79d,  the  learned  author  says: 
"After  a  decree  has  been  made  of  such  a  kind  that  other  persons  besides  the 
parlies  on  the  record  are  Interested  In  the  prosecution  of  it,  neither  the  plaintiff 


:v  Google 


146  PACKERS     CONSENT  DEGEBE. 

nor  the  clefeudant.  on  the  ronsent  of  th(*  otiier.  can  ohtalii  nn  order  for  the 
d'siniHMBl  of  the  bill.  This,  where  a  plalutlfF  ent-a  od  t>«iialt  of  liliusplf  au<l  all 
otliPr  persons  of  the  same  clans,  hIIIioukIi  lie  arts  nu  his  own  mere  motion. 
and  retains  the  absolute  dorolnlon  of  the  suit  until  the  decree,  and  muy  dlsmiiia 
the  bin  at  his  pleasure,  yet  after  &  decree  lie  can  not  by  bin  oondnet  deprive 
others  of  the  same  class  of  tht^  benefit  of  a  decree  IC  they  tbinic  Dt  to  iirose- 

The  court  In  Collins  v.  Taylor's  Executors  (4  X.  J.  Eq.  163)  said : 

"After  0  decree  made  establiahinn  risht  of  lejEatees  to  recover  on  a  bill  llleil 

by  one  of  several  legatees,  the  complainant  can  not  after  such  decree  disniiiss 

his  bill  to  tiie  prejudice  of  the  other  legatees." 

2.  //  jurisdiction  exiated  to  modify  the  derree.  the  rule  of  ettoppel  prevail* 
gurh  modification. — Hon.  John  Atwood.  In  an  address  at  St  LouIk  in  Itlay,  1920. 
referred  to  the  actlritles  of  the  Soiithem  Wlnilesale  Grocers'  Association  in 
profurinp  the  decree  of  February  27,  1820.  Mr.  Atwood  was  B|>ecial  attorney 
for  the  Government  In  the  petition  filed  In  the  case  of  United  States  iiualnst 
Swift  &  Co.  and  others,  and  was  familiar  with  the  action  of  the  president  and 
counsel  of  the  Southern  Wholesale  Grocers'  Association.  The  petition,  page 
29  of  the  printed  proceedit)$ts  In  United  i^tates  afcalnst  Swift  &.  Co..  allows  that 
the  United  States  recognized  the  peculiar  situation  of  wholesale  grocers  and 
sought  to  protect  tliem  by  Its  suit.  The  testimony  of  Mr,  Attorney  General 
Palmer  before  the  Senate  committee  confirms  that  sitnation.  The  Southern 
Wholesale  Grocers'  Assocatlon  was  depriveii  of  the  oppoiturdty  to  win  in  Its 
complaint  iiefore  the  Interstate  Commerce  Commission  by  virtue  of  the  decree 
now  proposed  to  be  modlBed. 

These  matters  are  set  up  In  the  brief  of  the  Southern  Wholesale  Grocers' 
Association  tiled  in  the  case  of  United  States  of  Amerieu  against  Swift  &  Co. 
in  the  Supreme  Court  of  the  District  of  Columbia,  at  pajres  ^  and  64,  Inclusive. 
and  reference  to  that  brief  Is  here  made.  Mr.  Justice  Stafford  recognize  tbe 
validity  of  the  antument  made  by  the  Southern  Wholesale  Grocers'  Association, 
nnd  in  his  opinion  of  November  1, 1821,  speaking  of  said  ansoc'ation.  said ; 

"  2.  They  abandoned  the  pursuit  of  other  remedies  in  reliance  upon  tliis 
decree. 

"  3.  The  protection  afforded  them  by  this  decree  might  have  been  secured  in  a 
proceeding  in  their  own  name  and  behalf. 

"  4.  The  change  suggested  would  leave  them  In  an  embarrassed  position  Jn 
now  seeking  to  secure  the  same  protection." 

3.  Argument  that  diatrihution  wan  tensetted  hji  the  derree  is  vntmnnd. — It  Is 
unquestionably  true  that  beginning  in  Jlay,  1920.  tliere  was  a  falling  off  In  the 
consumption  of  all  kinds  of  goods.  Financial  stringency  waB  tlie  prlncljfctl 
cause  of  this,  and  the  disposition  on  the  pnrt  of  consumers  to  be  more  con- 
servative In  spending  money  was  a  contributing  cause.  Thus,  thei-e  was  a  less 
distribution  of  the  commodities  included  in  the  businejts  of  canning  than  there 
hud  been  theretofore.  Coincidence  of  a  failing  off  in  distribution  with  the 
existMice  of  the  so-called  packers'  decree  led  some  shortsighted  canners*  to 
believe  that  there  was  the  relation  of  cause  and  effect  between  the  decree  and 
the  falling  off.  There  is  no  Justfication  for  such  conclusion,  and  the  conclufion 
Is  illustrative  of  the  fallacy  of  the  argument  post  hoc  ergo  propter  hoc.  That 
the  argument  is  fallacious  is  further  supported  by  the  fact  that  there  was  and 
is  a  like  fairng  off  in  consumption  of  all  kinds  of  goods.  The  situation  applies 
to  commwiitles  not  heretofore  handled  by  packers  as  well  as  those  commodities 
which  the  packers  formerly  did  handle. 

Prices  have  materially  declined  since  1920,  and  the  consumer  might  with 
equal  lustice  argue  that  the  decree  of  February  27.  1920.  tended  to  lower  prices. 
The  Monthly  Ijibor  Iteview.  Issued  by  the  United  States  Bureau  of  I^licr  Sta- 
tistics, shows: 

Index  numbers  of  irholemle  food  pricr».  by  montlig.  1S20,  192}. 

1920:  1921; 

May 287  .lanuary 1G2 

.Tune 279  FebruaiT ].■>« 

-Tulv 2BS  March 15i) 

August 2m  -ipril 141 

September 22S  Mhv 132 

October 204 

November 195 

Tlecember 322 
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These  facts,  aud  pther  facta  wMeh  will  be  preBented  orally  on  the  hearing 
h^fure  yrur  lionorabte  committee,  definitely  show  that  the  claim  tliat  the  can- 
ners  have  hn<l  less  distribution  as  a  I'esult  of  the  packers'  decvee  lacks  support  , 
In  fact  and  in  Ic^ic. 

4.  Packers'  former  practices  cronamimily  wrong. — The  truth  of  the  proposl- 
tiim  Riatecl  above  hna  been  definitely  established  by  the  Federal  Trade  Oomnils-. 
sUiu.  was  recognized  aud  pleaded  In  the  so-called  packers'  case,  and  la  further  con- 
firmed  by  the  history  of  the  packing  Industry.  Perhaps  no  more  forceful  state- 
ment of  conditions  has  ever  been  ma(!e  than  that  made  by  Mr.  Herbert  Hoover 
In  his  report  to  President  Wilson,  where  he  said : 

"  I  scarcely  need  to  repeat  the  views  that  I  expressed  to  you  nearly  a  year 
Bin>  That  tbere  is  here  a  growing  and  dangerous  domination  of  the  handling  of  the 
Xal  ion's  food  Bluffs. 

"The  problem  we  have  to  conaider,  however,  Is  the  ultimate  social  result  of 
this  expanding  dominaticn,  and  whether  it  can  be  replaced  by  a  system  of  bet- 
|er  social  eharncter  and  of  equal  economic  efflclency  for  the  present  and  of 
(treater  promise  for  the  future. 

"Tbe  worst  social  result  of  this  whole  growth  In  domination  of  trades  is  the 
undermining  of  the  initiative  and  equal  opportunity  of  our  people  and  the 
tyraimy  which  necessarily  follows  In  the  commercial  world," 

(Hearings,  H.  R.  1S324,  Stity-flCtti  CoDgreBB,  third  BeeMim,  p.  2106-2407.] 

■■  *  •  "  It  seems  to  me.  however,  that  this  whole  phase  of  absorption  of 
other  food  industries  refluirea  consideration.  It  appears  to  me  at  least  worth 
thought  as  to  wtiether  the.se  aggregations  should  not  be  confined  to  more 
narrow  and  limited  activities— say.  those  involved  in  the  aiaughter  of  animals. 
the  preparation  and  marketing  of  Uie  products  therefrom  alone.  Such  a  course 
Blight  solve  the  bi'unch-house  problem,  and  it  is  not  unknown  legislation  con- 
tnl.  as  instauce  our  banks,  railways,  and  Insurance  companies," 

5.  CompelUion  Is  needed. — it  is  contended  that  competition  Is  restricted  by 
p^<'iU[Iiiig  tbe  five  big  packers,  but  such  a  statement  la  contrary  to  the  facts. 
The  L>epartnient  of  Justice  nas  confronted  with  the  proposition  wlien  it  filed  the 
original  petition  in  United  States  against  Swift  &  Co.  that  either  the  five  pack- 
ers should  distribute  the  commodities  referred  to  in  the  decree  of  February  27, 
1920,  In  paragraph  4  thereof,  or  the  wholesale  grocers  should  distribute  such 
cnnimoditles.  With  the  ailvnntages  that  the  packers  had  they  could  exclude, 
and  \vere  gradually  excluding,  wholesale  grocers  from  competition,  so  the  ques- 
tion was  not  whether  the  packers  and  grocers  should  continue  to  distribute,  but 
whether  the  packers  alone  should  have  the  power  to  distribute.  The  report  of 
die  Federal  Trade  Commission,  the  pleadings  of  the  Department  of  Justice,  the 
testimony  of  Mr.  Attorney  General  Palmer,  all  referred  to  In  the  brief  of  the 
Siaithem  Wholesale  Grocers'  Association  In  the  Supreme  Court  of  the  District 
of  t'olunibia,  clearly  demonstrate  that  the  packers  were  gradually  obtaining 
Kiich  a  dominance  in  tlie  distribution  of  tbe  commodities  referred  to  as  unre- 
luteti  commodities  in  the  decree  of  February  27,  1920,  that  the  wholesale  grocer 
WHS  gradually  being  eliminated  as  a  competitor. 

Thiimas  Grocery  Raster  for  1919  lists  6.051  wholesale  grocers,  4,000  of  whom 
are  stated  to  be  strlCtlv  wholesale  grocers.  Dun's  report  for  the  same  year 
liHfH  5,600  wholesale  grocers,  3,000  of  whom  are  rated  at  or  over  $100,000.  B.  G. 
I>nn  &  Co.  for  the  year  1913  listed  as  strictly  wholesale  grocers  3,840.  It  is 
therefore  clear  that  therfe  are  tn  existence  what  is  designated  as  strictly 
nboleHale  grocers  a  number  in  excess  of  4.000,  These  4,000  are  in  direct  com- 
petition with  each  other,  and  it  is  impossible  for  them  to  make  any  ngreement 
In  restraint  of  trade.  It  is,  therefore,  better  for  the  country  and  to  the  interest 
of  the  whole  public  that  these  4,000  be  permitted  to  compete  rather  than  that 
five  large  institutions  shall  have  a  monopoly  of  the  distribution  of  food  products. 

The  statement  issued  by  the  Canners'  League  on  October  8.  1921,  and  which 
alatement  will  be  exhibited  in  full  on  the  hearing  hereof,  sets  out  briefly  but 
forcefully  the  objection  to  a  modification  of  the  decree.  After  stating  how  the 
fralt-canning  Industry  in  California  bad  been  built  up  by  a  number  of  in<le- 
pendent  operators,  practically  all  of  whom  it  was  said  distributed  through 
wholesale  grocers,  the  committee  representing  the  Canners'  League  say ; 

"  The  advent  of  the  meat  packer  into  the  distributing  field  would  disorganize 
this  logical  and  economic  method  of  distribution,  making  the  purchase  of 
t'anned  fruits  by  the  wholesaler  leas  desirable  and  thus  interfering  with  thla 
(■roper  method  of  financing  particularly  the  small  packer.     •    •     •    The  pres- 
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tilt  method  of  difltrlbutlon  through  a  lurge  number  of  ladepeudeat  distributors 
has  made  It  practical  for  a  lurge  number  of  indeyeudeot  caiiuers  to  operate  suc- 
cessCuUy  in  Coliforuta,  aud  we  flrnilj  believe  that  If  the  meat  puckers  had  been 
permitted  to  continue  their  Inroads  Into  tbe  industry  in  California  the  net 
result  in  a  few  years  would  have  been  the  concentration  of  the  business  into 
very  few  hands,  as  was  the  ease  in  the  meat  Industry.  If  the  consent  decree 
Is  luodifled  they  will  accomplish  this  purpose.  •  •  •  It  was  found,  when 
the  meat  packers  were  buyers  of  California  canne<l  fruit,  that  In  an  effort  to 
own  the  product  at  a  lower  price  tlian  their  comi)etitorB  they  favored  those  lots 
lu  which  quality  was  sliimped.  For  this  reason  most  of  the  quality  packers 
of  California  never  were  sellers  to  the  meat  packers,  and  would  not  l>e  if  the 
consent  decree  were  modUied.  •  •  •  We  are  Informed  that  the  advocutes 
of  uio<litlcntinn  of  the  consent  decree  assert  that  a  need  exists  for  tbla  added 
means  of  padilng  and  distribution,  and  base  this  on  the  claim  that  soon  after 
the  consent  decree  l>eCMme  oiierative  prices  fell  and  many  canners  throughout 
tlie  country  sulTered  severe  losses.  We  do  not  believe  anyone  would  take  this 
contention  seriously  for  the  reason  tliat,  as  everyone  knows,  a  general  change 
in  economic  conditions  came  at  this  time  which  brought  about  even  shari>er 
reductions  in  prices  for  rubber,  cotton,  and  practically  all  commodities.  If  thin 
claim  should  be  true,  we  submit  that  tlie  ramifications  of  tbe  paclcers'  oi>erationa 
itre  far  greater  than  generally  understood,  and  ther&fore  their  control  was  for 
greater  and  more  dangerous  than  people  realize," 

The  foregoing  is  an  outline  of  the  contentions  of  wholesale  grocers,  and  it  Is 
the  intention  of  the  Southern  Wholesale  Grocers'  Association  to  present  wit- 
nesses on  November  28  or  such  date  thereafter  as  may  be  assigned  for  thai: 
purpose,  giving  in  detail  facts  from  which  the  foregoing  outlined  ailment  is. 
drawn.  It  Is  believed  that  when  the  Department  of-  Justice  first  gave  con- 
sideration to  this  matter  that  It  was  misinformed  as  to  the  true  situation,  and 
when  the  full  facts  are  presented,  it  is  respectfully  insisted  that  the  Depart- 
ment of  Justice  should  conclude  that  it  is  not  now  possible  to  modify  the 
decree  of  February  27,  1920,  and  that  If  it  were  legally  possible  so  to  do,  such 
action  would  be  economically  wrong. 

Respectfully  submitted. 

SOTJTHEBN    WHOUSALB    GhOCEBB'   ASSOCIATION, 

By  EooAB  Watkins,  General  Counsel. 
HOKB  Smith,  Of  Counsel. 

Mr.  Smith.  Mr.  Ctiairman  and  gentlemen  of  tUe  committee,  as  to  matters 
with  which  I  have  considerable  personal  knowledge,  I  have  here  an  extract 
from  the  statement  made  by  the  Attorney  Qeneral  before  the  Comndttee  on 
Agriculture  of  tlie  Senate  at  the  time  I  was  a  member  of  titat  committee — and 
I  was  a  memlier  until  the  4th  of  March. 

The  Chaiemam.  That  was  Attorney  General  Palmer? 

Mr.  Smith,  Yes,  sir ;  Attorney  General  Palmer,  It  is  an  extract  in  which  he 
discusses  this  proposed  decree.  I  bring  it  to  your  attention  not  only  for  what 
it  contains  but  also  for  its  effect  upon  the  packer  bill  and  its  aid  in  the  con- 
sideration of  that  bill.     (Beading;] 

'•  The  Attobnky  Gbnebal.  Another  clause  in  this  decree  will  perpei  lally 
restrain  and  enjoin  tb»e  defendants,  their  successors  and  assigns  from  using 
or  permitting  to  be  used  their  distributing  system  in  any  way.  shape,  or  man- 
ner for  the  purpose  of  dealing  In  any  of  this  business  in  the  unrelated  lines. 
I  have  understood  It  that  the  vice  of  the  unrelated  lines— of  their  engaging  In 
the  business  of  unrelated  lines— lay  In  the  fact  that  they  were  able  to  destroy 
effective  competition  with  themselves  by  reason  of  the  advantage  wldch  they 
had  with  their  distributing  system  and  their  branch  houses.  They  could  go 
Into  the  wholesale  grocery  business  without  additional  fixed  charges  by  way 
of  overhead  expense,  and  thus  destroy  the  wholesale  grocer  or  other  dealer  lu 
the  community  who  was  dealing  in  the  same  kind  of  article.  Under  this  de- 
cree neither  these  companies  nor  anybody  else  who  acquires  any  right,  title, 
or  interest  in  them  in  any  way,  shape,  or  manner  can  ever  use,  by  purchase, 
by  lease,  or  any  other  kind  of  an  arrangement,  this  distributing  system  for 
that  purpose,  nor  can  they  resort  to  any  other  device  or  arrangement  whicli 
has  the  purpose  and  effect  of  glflng  that  kind  of  an  advantage  to  them.  They 
are  clever  and  able  and  ingenious  In  business,  and  I  Insisted  upon  that  clause 
that  they  should  not  be  permitted  to  devise  anything  which  would  give  them 
the  chance  to  do  with  the  wholesale  grocery  business  what  their  distributing 
system  has  permitted  them  to  do.    •    *     • 
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"  The  Chaieman,  The  main  fight,  of  course,  that  haa  been  carried  on  before 
this  committee — at  least  during  our  hearings  this  geealou,  haa  been  by  the 
wholesale  grocers  to  comjwte,  becauBe,  you  stated  a  moment  ago,  the  overhead 
expense  would  be  the  same  for  the  paekers,  wliether  they  carried  on  this  grocery 
business  or  not,  and  that  they  were  also  favored  with  reepect  to  refrigerator 
cars,  that  they  owned  their  own  cats. 

"The  Attorney  Ggnesai^  1  sitould  tliink  likely  tliat  you  would  have  fewer 
visitors  of  that  kind  after  thin  goes  into  effect  than  you  had  In  the  past.  •  •  • 
We  have  taken  these  defendants  out  of  evei-y  business  except  that  which  is 
usually  the  business  of  the  butcher,  the  meat  bustneNS,  and  theae  products 
which  are  generally  handled  by  butchers — butter,  cheese,  and  poultry.  I  do 
not  mean  it  to  be  as  brutal  as  It  sounds,  hut  we  have  made  '  butchers '  of  them. 
We  have  gotten  them  back,  it  seems  to  me,  to  the  businesa  which  they  originally 
n*ent  Into;  and.  as  to  that  busineas,  we  have  bound  them  by  [lerpetual  Injunc- 
UoQ,  restraining  them  and  all  these  defendants  from  amongst  or  with  anybody 
else  agreeing  or  combining  or  arranging  to  do  anything  which  Is  an  attempt 
Cu  monopolize  that  business  or  In  restraint  of  trade  in  esaetly  the  kind  that  the- 
Sherman  antitrust  law  contemplates  for  the  Government  to  gel  against  any 
men  charged  with  a  conspiracy  In  restraint  of  trade.  The  effect  of  that  is  that 
as  to  the  meat  business  and  Its  by-products  and  these  things  which  they  are 
permitted  to  continue  in  the  Government  In  the  future,  if  there  be  evidence  of 
monopoly  or  restraint  of  trade,  will  be  able  to  go  to  the  court  in  this  very 
lase  and  present  the  facts  to  a  Jurtge,  and  hold  these  defendants  guilty  of 
txiatempt  of  court,  if  there  be  a  violation.  So  that  we  shall  not  have  to  pro- 
ceed through  all  the  processes  of  either  the  criminal  or  the  civil  courts  In  respect 
to  that 

"  The  second  thing  w^  have  done  is  to  restrain  and  enjoin  tbeiu  forever 
collectively  and  individually  and  in  every  other  fashion  from  engaging  in  any 
unlawful  trade  practices.  The  result  of  that  would  he  that  any  persou,  of 
any  concern,  the  Government  or  any  Individual  who  was  able  to  show  an  un- 
lawful practice  by  these  defendants,  or  any  of  them,  will  be  permitted  to  come 
lato  court  in  this  very  case  and  present  a  showing  which  would  entitle  them 
to  adjudication  against  the  defendant  for  contempt.  '  These  are  all  tlie  things 
ihnt  we  oould  possibly  accomplish  by  a  bill  and  an  adverse  decree.    ■    •     ■ 

"Senator  McNaby.  General  Palmer,  I  think  you  have  brought  great  good  to 
the  American  people  by  the  decree.  You  have  given  the  matter  very  great  study. 
At  this  time,  you  can  say  to  the  committee,  as  giving  your  best  opinion,  that 
any  (urtjier  legislation  upon  the  statute  would  bring  greater  and  better  relief 
10  the  American  public  and  the  American  consumer. 

"  The  Attobkey  Genebal.  Well,  Senator,  I  hesitate  to  make  any  recommenda- 
tion of  that  sort.  My  personal  view  is  that  I  would  like  to  see  this  tried  out. 
1  believe  this  Is  a  great,  long  step  forward.  I  believe  we  have  gotten  the  thing 
that  we  have  been  Bghttng  for  for  years,  apparently  without  hope  of  getting.  I 
think  It  will  do  great  good.  I  do  not  promise  It  is  going  to  mean  Immediate 
lowering  of  prlees.  There  is  great  strength  In  the  argument  of  an  efficient, 
big  concern,  resulting  in  lower  prices  to  the  consumer,  but  it  is  the  argument 
of  the  efflci«icy  of  autocracy.  At  any  rate,  what  we  have  done,  If  we  destroyed 
tliat  efficiency,  which  might  result  In  lower  prices,  we  have  destroyed  au- 
tocracy and  returned  to  the  freedom  of  our  democratic  kind  of  Government  for 
business.  We  have  made  it  possible  for  men  of  all  kinds.  In  all  classes,  to  get 
into  these  businesses;  and  if  that  does  not  result  in  benefit  to  tlie  American 
people,  then  our  whole  theory  of  competition  is  wrong." 

Now,  gentlemen  of  the  committee,  the  Senate  Committee  on  Agriculture  had 
practically  this  same  bill  before  it  which  was  passed  last  August ;  In  many 
respects  they  were  the  same.  I  think  you  can  safely  say  that  In  the  legislation 
the  bill  was  directed  at  what  the  meat  packers  were  still  permitted  to  handle. 

Mr.  Bbbed.  What  bill  are  you  referring  to.  Senator? 

Mr.  Smith.  The  bill  of  August  15,  1921,  known  as  the  bill  to  restrain  the 
meat  packers. 

&fr.  Bbeed.  The  packers'  control  bill? 

Mr.  Smith.  Yes;  the  packers'  control  hill.  Kow,  gentlemen,  the  title  of  that 
bin  Is  "An  act  to  regulate  interstate  and  foreign  commerce  in  live  stock,  live- 
stock products,  dairy  products,  poultry,  poultry  products,  and  eggs,  and  for 
other  purpoees."  It  named  those  commodities  which  under  this  consent  decree 
the  meat  packers  were  still  permitted  to  handle.  It  named  nothing  else,  because 
there  had  been  a  consent  decree  enjoining  the  meat  packers  from  handling 
other  commodities,  and  the  other  purposes  of  this  bill  referred  to  are  tha 
detailed  plans  of  enforcing  the  law. 
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If  you  go  tliFough  the  bill  carefully,  jou  will  find  that  whervier  Hie  subject 
of  commodities  Is  referred  to  again  are  named  those  commoiHtles  which  the 
meat  packers  were  atlU  permitted  to  handle  uBdPr  the  consent  decree.  So 
that  It  would  be  very  difficult  for  a  court  to  find  tJiat  the  legislative  Intent 
was  directed  toward  anything  except  those  eommodltleB  the  meat  packers 
under  this  consent  decree  were  sMIl  permitted  to  hiindle.  '  And  if  this  consent 
decree  were  modiBed,  it  would  be  very  difficult  to  persuade  the  court  that  this 
legislation  reached  the  otl»er  commodities.  Taken  as  a  whole.  It  is  apparent 
that  the  only  commodities  tiie  Congreas  had  In  view,  and  I  feel  sure  that  is 
true,  were  those  commodities  not  affected  by  this  injunction.  And  the  legis- 
lation was  shaped  because  this  consent  decree  had  been  taken ;  it  was  shaped 
as  it  was  relying  upon  tlie  consent  decree  to  protect  the  public  against  monopo- 
listic action  by  the  meat  packers  Jn  those  commodities  which  they  had  agreed  to 
be  enjoined  from  interfering  with. 

1  wanted  to  call  your  attention  to  that  as  a  suggestion  for  your  consideration 
that  the  history  of  this  legislation  indicates  the  fullness  with  which  to  the  com- 
niift^  had  been  presented  this  consent  decree,  and  that  the  legislation  was 
shaped  to  meet  the  other  things  and  not  those  covered  by  the  consent  decree. 

Reference  was  made  by  Mr.  Palmer  to  exports.  We  will  call  your  attention 
still  further  later  on- • 

The  Chaibman  (Interposing).  Did  you  say  Mr.  PalmM? 

Mr.  Smith.  No;  Mr.  Campbell,  I  meant.  Reference  was  made  by  Mr.  Gamp- 
bell  to  the  export  business.  It  seems  that  he  presented  WmBelf  the  fact  that 
Armour  &  Co.  had  a  handling  corporation  and  handled  the  eiport  trade  through 
it,  and  that  there  was  no  difficulty  in  handling  it  through  organizations  of  that 
kind.  There  will  probably  be  still  further  evidence  furnished  to  you  on  that 
subject. 

The  Chaibmak.  I  am  very  much  Interested  in  that  question,  and  1  think  I 
can  speak  for  the  other  members  of  the  committee  as  well. 

Mr.  Hall.  Yes;  I  am  very  much  interested  In  that. 

Judge  Haibeb.  So  am  I. 

Mr.  Smith.  We  iiitend  to  trj-  to  furnish  you  some  more  information  on  that 
subject 

Now,  just  one  or  t^vo  words  more.  Mr.  Carapbell's  su^estion  tbat.the  whole- 
salers desired  to  build  up  a  monopoly  and  are  alone  In  the  fight  against  modi- 
fication— we  will  press  still  further  the  fact  that  there  are  5,000  wholesalers 
in  business.  We  will  show  you  by  them,  probably  through  written  statements 
that  will  tie  more  satisfactory  to  you  no  doubt  than  just  cursory  talks,  that  they 
are  in  most  active  competition,  and  that  the  meat  paclcer  system  is  one  under 
which  meat  packers  dominate  the  manufacture,  and  that  the  dltnculty  about 
competing  with  the  meat  packer  Is  that  he  will  dominate  the  manufacture  of 
the  product,  and,  dominating  the  manufacture  of  the  product,  he  will  still  be 
compelled  to  use  distributing  agencies  similar  to  the  wholesaler.  But  there 
would  be  only  a  few  of  them,  of  the  meat  packers,  as  many  as  you  could  count 
on  your  fingers,  perhax>s,  and,  while  the  middleman  must  Btitl  esist  in  the  shape 
of  wholesalers  and  distributors  who  will  be  the  representatives  of  the  manu- 
factorei'.  yet  from  the  original  producer  to  the  ultimate  consumer  there  will 
be  manufacture  controlled  by  the  meat  packers;  the  distributing  agent  or  whole- 
saler, very  few  lu  number,  controlled  by  the  meat  packer;  and  the  price  ^fm- 
lated  that  is  paid  to  the  pi-oducer.  and  also  control  of  the  price  paid  by  the 
consumer ;  and  that  Is  what  Is  dreaded  by  the  producer  and  the  consumer. 
And  that  is  what  is  so  dangerous,  that,  instead  of  lessening!:  competition  by  en- 
Joinlug  the  meat  packers  from  handling  the  class  of  goods  that  the  5,000  whole- 
salers now  handle,  you  will  suljstltute  for  the  5,000  wholesalers  the  meat 
packers,  and  there  will  be  no  opportunity  for  Individual  Initiative,  either  in  the 
manufacture  or  In  the  wholesale  handling  of  goods;  you  will  put  the  packer, 
controlling  the  manufacture  and  controlling  the  wholesale  trade  through  a  few 
of  Its  own  agencies  as  wholesalers,  in  charge  of  the  matter,  and  tiere  you 
eliminate  competition  and  break  down  initiative  both  In  manufacture  and  In 
wholesaling  and  consolidate  the  business  according  to  the  systern.  they  have  used 
heretofore. 

We  will  undertake  to  prepare  statements  In  writing.  These  gentlemen  will 
stay  here  and  be  subject  to  your  call  at  any  time,  but  they  will  put  in  writing 
their  viewR  They  are  not  prepared  thia  morning  to  go  on,  and  they  do  not 
think  they  can  go  on  orally  as  satisfactorily  as  they  could  if  they  made  a 
memorandum  of  what  they  want  to  say  of  the  facts  that  will  be  of  interest  to 
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jmi.  but  tliey  will  stay  here  and  tliey  are  at  your  call,  aod  tliey  want  to  serve 
you  and  want  to  assist  you  in  every  way  possible. 

The  Chairman.  Senator  Smith,  what  19  the  position  of  your  organization  with 
referenee  to  a  question  Hlie  this:  If  the  decree  should  be  modified  so  as  to 
permit  the  packers  to  distribute  these  commoditiea  but  not  to  buy  them  outright 
iir  to  manu/acture  them ;  in  other  words,  If  they  should  be  permitted  to  dis^ 
tribute  them  on  a  commlsson  basis  only,  what  would  you  think  of  It? 

Mr.  Smith.  I  th'nis  they  are  a  very  dangerous  element  In  any  business.  I 
tliint  they  have  brought  about  monopoly  In  their  own  worli.  I  think  they  have 
broken  down  the  cattle  business  in  a  great  many  instances,  and  I  think  their 
|K)Bers  of  distr.bution,  that  their  great  facilities  for  distribution  are  such,  with 
their  accumulated  wealth,  that  tliey  will  breab  down  to  a  lartte  extent  the 
itiiupetitive  wholesale  business  as  it  now  exists.    I  think  they  are  a  menace. 

The  CHAiBMiN,  You  wQuld  sny,  then,  that  your  M-ganlzat:on  would  be  op- 
posed to  any  modification  tliat  would  permit  them  to  handle  these  unrelated 
lines  but  not  to  manufacture  them. 

Mr.  Smith.  I  am  speaking  more  now  as  a  citizen.  I  have  not  asked  their  views 
nbaut  that.  But  for  myself  personally,  as  a  citizen,  I  would  dread  to  see  them 
broaden  their  control  of  food  supplies.  I  have  not  asked  the  view  of  the  oi^anl- 
zation.  and  I  do  not  speak  for  the  organization,  however,  on  that  point. 

The  Chaisman.  Could  you  give  us  a  thought  on  this;  What  would  be  your 
position  with  reference  to  a  modification  of  the  consent  decree  that  would  per- 
mit the  meat  packers  to  handle  this  business  for  export,  but  not  to  do  any 
domestic  business  In  it? 

Mr.  SuiTH.  1  doubt  the  wisdom  of  Interfering  with  the  decree  at  all,  but  that 
would  be  a  subject  that  would  stand  upon  a  somewhat  different  basla  I  think 
iliat  the  goods  ought  to  be  exported. 

Judge  Haineb.  Would  not  that  broaden  the  market.  Senator? 

ilT.  Smith.  It  might  broaden  the  market. 

Judge  Haineb.  Would  that  be  detrimental  to  the  wholesalers  or  fruit  growers 
or  canners  in  California  or  in  New  England  or  in  any  other  State  in  the  Union? 

Mr.  Smith.  I  am  not  prepared  to  say.  I  do  not  know  what  their  views  are  on 
that  subject.  I  myself  believe  in  expanding  our  exports  Just  as  much  as  we  caUf 
but  I  am  speaking  now  as  a  citizen  and  not  for  tbem. 

Judge  Haineb.  Senator,  you  will  recall  that  on  yesterday  Mr.  Campbell 
referred  to  settion  202  e,  1  believe  It  was,  of  the  packers  and  stockyards  act. 

Sir.  Smith.  Section  202  e? 

Judge  Haineb.  I  think  that  was  It.  It  was  where  there  were  the  words  "  any 
article  of  commerce;  handling  or  marketing  any  article  In  commerce."  Is  it 
rour  opinion  that  that  relates  merely  to  the  commodities  named  in  the  act? 

Sir.  Smith.  I«t  me  see  if  I  can  find  that  section. 

Judge  Hainer.  Let  me  see  If  I  have  called  your  att«ntlon  to  the  right  section- 
Mr.  Smith.  1  did  not  go  that  far  in  the  act,  I  believe. 

Judge  Haineb.  Have  you  the  packer  act? 

3ilr.  Smith.  Here  is  the  act  In  the  consolidated  form. 

Judge  H'AiNER.  I  believe  I  have  a  copy  of  the  act  here,  pight  at  the  begin- 
ning of  section  202  It  says,  "  It  shall  be  unlawful  for  any  packer  to  " — and  then 
certain  things  are  recited,  and  among  them  is  subdivision  (e).  which  reads: 

"  Engage  In  any  course  of  business  or  do  any  act  for  the  purpose  or  with  the 
effect  of  manipulating  or  controlling  prices  in  commerce,  or  of  creating  a 
monopoly  in  the  acquisition  of,  buying,  selling,  or  dealing  in  any  article  In 
commerce  or  of  restraining  commerce." 

Sir.  SuiTH.  Well,  I  think  that  is  practically  the  old  Sherman  Antitrust  Act 
or  Clayton  Act.  I  think  it  goes  that  far,  about.  I  think  that  Is  almost  a  repe- 
tition of  the  Clayton  Act.  The  bill  clearly  shows  that  it  had  reference  to  the 
things  that  the  packers  were  still  allowed  to  handle.  That  is  the  proposition 
that  I  wanted  to  emphasize,  and  It  was  undoubtedly  the  view  of  the  Congress 
in  passing  it  that  they  were  dealing  with  that  subject.  Whether  there  Is  any 
language  that  could  be  broadened  beyond  that  I  am  not  prepared  to  say,  but  It 
was  not  in  the  legislative  mind  at  the  time,  as  the  other  products  were  consid- 
ered disposed  of.  I  know  that  in  the  hearings  before  the  Senate  Committee  on 
Agriculture  we  regarded  that  as  eliminated,  as  a  thing  that  had  been  taken. 

Tlie  Chaibuan.  As  a  closed  incident. 
Mr.  SuiTH.  Tee;  as  a  closed  incident. 
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The  Chatbman.  Senator  Smith,  as  I  understftnd,  tbe  persona  here  represent* 
Ing  the  Southern  'Wholesale  Grocers'  Association  do  Dot  wish  to  appear  per- 
sonally? 

Mr.  Smith.  Xot  orally  at  present.  I(  you  want  them  they  will  come,  anyone 
of  them  that  you  may  want,  and  we  will  give  you  lota  of  thwu.  They  are  going 
to  reduce  their  statements  to  writing  so  that  they  will  hare  them  lit  more  cod- 
deused  form,  and  they  will  he  at  your  disposal  as  the  case  goes  on.  There  may 
be  something  beyond  what  they  will  put  in  writing  that  they  will  want  to  say. 

Tlie  Chaibmak.  To-day  and  to-morrow  were  glyen  over  entirely,  at  the  r*- 
quest  of  Mr.  Watkins.  general  counsel  for  the  Sonthetn  Wholesale  Grocers*  Aa- 
soclatlon — and.  by  the  way,  how  Is  he  this  morning? 

Mr.  SuiTH.  I  understand  that  be  is  some  better;  that  he  is  out  of  danger. 

Ttie  Chaibuan.  I  am  mighty  glad  to  bear  that.  He  ashed  for  these  days  for 
the  Southern  Wholesale  Grocers'  Association.  The  list  handed  to  me  Includes 
Mr.  Cross.  Mr,  Gates,  Mr.  .Hoftmau,  Mr.  Tate,  Mr.  Blackburn.  Mr.  Wilson,  Mr. 
Morton,  Mr.  McLaurln,  Senator  Smith,  Mr.  Aswell.  Dr.  C.  S.  Duncan,  an  ecoo- 
nomlKt.     These  were  assigned  for  to-day  and  to-morrow. 

I  will  ask  tbe  question,  Are  any  of  these  gentlemen  here  in  the  room  who 
wish  to  heard  at  this  time,  except  Senator  Surra,  who  bas  already  been  heard? 

(There  was  no  response.) 

Mr.  Smith.  I  think  they  are  nearly  all  here,  Mr.  Chairman,  but  1  think  they 
Vould  all  prefer  to  reduce  their  views  to  writing  and  file  them. 

The  Chaibmas.  And  he  subject  to  cross-esamlnation? 

Mr.  Smith,  Oh,  yes;  they  are  subject  to  cross-esamlnation,  and  are  ready  Lo 
do  anything  you  may  suggest  they  should  do. 

The  Chaisman.  Gentlemen,  are  any  otlier  persons  present  who  desire  to  be 
heard  at  this  time  in  lieu  of  the  gentlemen  who  were  assigned  the  time  for  to- 
day; are  any  oUier  gentlemen  here  now,  and  do  they  wish  to  submit  their  state- 
ments In  writing? 

(No  response.) 

The  Chairman.  Mr.  Breed,  does  the  Naticmal  Wholesale  Grocers'  Association 
wish  to  proceed  at  this  time,  or  do  you  wish  to  wait  until  the  time  assigned  to 
you? 

Mr.  Bbbed.  Our  witnesses  are  not  here.  We  were  supposed  to  l>e  heard  De- 
cember 1  in  the  afternoon  and  on  December  2. 

The  Chaisman.  It  Is  ail  right  with  tbe  committee  for  you  to  wait  for  your 
own  time.  We  are  trying,  however,  as  much  as  possible  to  get  along  and  not 
keep  the  people  here  any  longer  than  Is  necessary. 

Mr.  Breed.  Of  course,  we  would  very  much  hope  that  any  parties  who  are 
favorable  to  a  modification  of  this  consent  decree  may  he  Invited  to  come  in 
before  December  1  and  2,  when  we  go  on,  and  we  would  be  very  glad  to  be  in 
position  to  try  to  answer  any  argument  that  may  be  made  in  IJivor  of  modi- 
flea  tloQ. 

The  Chairman.  I  have  sent  telegrams  to  those  who  were  scheduled  to  come 
later  on,  at  their  own  request  as  to  time,  and  stated  if  they  would  arrive  earlier. 
It  Is  very  probable  the  committee  would  hear  them. 

Mr.  Breed.  That  Is  fine. 

The  Chairman.  So  ybu  will  see  that  we  have  tried  to  expedite  the  hearing  as 
much  as  possible. 

Mr,  Breed.  We  appreciate  that. 

The  Chairman.  Gentlemen,  we  have  decided  to  read  the  list  of  those  for 
whom  time  has  been  assigned. 

Mr,  Smith-.  Tliat  Is  good. 

Tbe  Chairman,  I  see  Senator  Smith  is  smiling,  but  we  did  not  have  this  list 
present  on  yeetepday.  We  have  read  the  list  for  to-day  and  to-morrow.  Fol- 
lowing that  will  be  Mr.  H.  A.  N.  Dalley,  and  1  do  not  have  his  address  here ; 
that  is,  for  December  1. 

Mr.  Breed.  Could  you  give  ua  any  Indication  na  to  whetber  these  people  have 
asked  to  be  heard  for  or  against  modification  of  tbe  consent  decree? 

The  Chairman.  In  some  Instances  they  have  not  Indicated,  On  December  1 
Is  Mr.  H.  A.  N.  Dalley,  Then  J,  M.  Gillespie.  I,  last  night,  received  a  letter 
from  him,  stating  Uiat  he  could  not  he  here  on  that  date.  I  have  wired  him 
to  come  either  before  or  after  that  tJme.  Then  the  H-O  Cereal  Co,,  W.  J. 
8eflrs,  and,  I  understand,  some  others  will  be  with  him. 

December  2  has  been  assigned  to  the  St.  I.i0uls  Wholesale  Grocers'  Associa- 
tion and  the  National  Wholesale  Grocers'  Association.  December  3  has  been 
assigned  to  the  National  Wholesale  Grocers'  Association. 
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For  December  5  Is  the  Nntional  Coffee  Association,  the  New  York  Canneries 
(Inc.),  and  tlie  National  Kraut  Packers'  Association, 

Oa  Deceoiber  6  the  Ohio  Wholesale  Grocers'  Association,  E.  B.  Hawk,  the 
Mnine  sardine  canners,  and  the  Portland  Wholesale  Grocers'  Association  of 
Maine. 

On  December  7  the  National  Retail  Grocers'  ABSociatlon,  I  have  a  letter 
rhis  morning  from,  these  people  in  whtcli  they  say  It  will  be  Impossible  for 
them  to  attend  at  fliat  time  and  tiiat  they  will  submit  their  statement  in  writing. 
T  e.tpect  to  wire  them  that  anj-  earlier  time  will  be  agreeable,  and  we  will  try  to 
hear  them  when  they  come.  Also  the  National  Retail  Tea  and  Coffee  Asso- 
ciation. 

Gentlemen,  that  completes  our  list-  • 

Jlr.  Bkbed.  Mr.  Chairman,  I  notice  that  in  tiie  list  of  parties  asking  to  be 
heard  appears  no  one  representing  defendants  in  this  action  of  fiie  Unite<l 
States  against  the  various  packers.  la  tliere  any  power  in  the  committee  or 
in  the  Attorney  General's  Offlce  which  might  be  used  to  put  upon  this  record 
for  the  benefit  of  all  concerned  the  question  as  to  where  the  defendants,  the 
meat  packers,  who  consented  to  the  decree  being  entered  in  the  action  of  the 
Government  against  theni — to  state  their  position  with  reference  to  modifica- 
tion? The  only  reason  that  I  ask  this  question  is  upon  the  possible  IWfll  point 
as  to  whether  this  decree  could  be  modified  without  the  consent  of  defendauts, 
the  parties  to  the  action.  It  seems  to  me  that  the  time  of  every  one,  of  or- 
Banizatlons  front  all  over  the  United  states — and  there  are  men  here  from 
California  and  elsewliere — is  In  a  way  being  taken  »p  while  they  are  in  the 
dark  as  to  the  attitude  of  defendants  in  the  action  the  Government  brought 
against  them.  1  feel  there  at  least  is  a  question  whether  if  the  Government 
does  wish  to  take  action  itself  to  mortify  this  decree  the  packers  might  oppose 
modification,  and  for  the  reason  that  they  must  hav^  entered  Into  this  consent 
decree  for  some  reason,  based  upon  a  great  deal  of  thought  and  consideration. 
for  there  certainly  is  in  It  a  very  serious  economic  problem.  My  idea  is  that 
so  far  as  the  packers  are  concerned  if  this  decree  were  opened  at  the  Instiga- 
tion of  the  Government  or  a  motion  made  to  that  effect  that  the  whole  sltna- 
tion  would  be  opened.  The  Congress  has  acted  and  passed  a  control  bill  which 
only  deals  with  meat  and  meat-food  products  and  leaves  the  packers'  monopoly 
unregulated  or  uncontrolled  as  to  these  other  lines  of  business,  and  It  wonid 
have  to  act  again  taking  up  these  subjects.  Prior  to  the  beginning  of  the  equit.v 
action  of  the  Government  against  the  packers  there  has  been  at  least  one 
year's  investigation  by  an  important  branch  of  the  Government,  the  Federal 
Tra<le  Commission,  who  had  gone  into  this  subject  from  a  scientific  point  of 
view  and  gathered  a  great  deal  of  data  with  reject  to  the  power  of  the  monop- 
oly which  the  packers  held,  which  evidence  was  in  possession  of  the  Govern- 
ment, and- — —  I 

The  Chaiekan  (interposing),  Mr.  Breed,  will  you  eonOne  your  statement  to 
evidence  of  the  existing  situation  and  not  indulge  in  argument?  Tou  will 
"have  time  to  make  an  argiunent  later  on. 

Mr.  Bbeq>.  I  realize  that  you  do  not  want  an  aiwiment  to  begin  with,  but 

Judge  Haineb  (interposing).  At  the  outset  we  stated  that  we  reserved  argu- 
ment for  a  latter  time. 

Mr.  Breed.  I  realize  that. 

Judge  Haineb.  Tou  are  discussing  law  questions  now. 

Mr,  Breed.  They  are  not  esactiy  law  questions,  but- 

The  Chairman  (interposing).  I  think  I  can  answer  your  questiwi  now,  if 
you  will  permit  me,  and  perhaps  prevent  further  discussion.  This  committee 
has  no  authority  to  require  the  packers  to  appear.  As  I  stated  before  we  have 
invited  theni,  the  same  as  everyone  else,  but  we  have  not  heard  whether  they 
expect  to  be  heard  or  not.  We  have  real  a  list  of  those  who  requested  time, 
and  everyone  who  has  requested  time  has  been  assigned  time.  So  you  are  in 
as  good  position  as  we  are  to  Judge  as  to  whether  the  packers  will  appear  or 
not.    We  have  received  no  communications  from  them  concerning  this  matter, 

Mr.  Bbekb.  Then,  there  Is  no  power  In  the  committee  or  in  the  oilice  of  the 
Attorney  General  to  compel  the  attendance  of  the  packers  here  to  state  whether 
tliey  are  favorable  to  modiflcatton  of  this  decree  or  not? 

"The  Phaibman.  None  that  I  know  of. 

Mr.  Bbeed.  May  I  ask  whether 

Judge  Hainkb  (interposing).  Of  course,  you  understand  determine  the  policy 
■of  the  Attorney  General  whether  he  should  move  In  the  Supreme  Court  for  a 
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moJiflcatioD  of  the  decree.    Tbis  hearing  is  not  final  and  conclusive,  our  actlou 

Mr.  Bbeed.  Yes.  Jlay  I  ask  the  committee  whether  the  economic  questloua, 
which  certainly  received  consideration  o(  an  Important  branch  of  the  Gov- 
ernment and  of  the  Attorney  General's  office  prior  to  the  beginning  of  this 
suit  and  the  beglnolng  of  the  grand  jury  In  vest  igat  ions  In  Chlcaeo  und  New 
York  In  1620,  are  to  be  presented  to  you? 

The  CHAmiiAN.  The  Federal  Trade  Commission  expects  to  appear  after  the^ 
other  witnesses  have  been  beaiil.  We  have  Invited  them  and  they  have 
accepted. 

Mr.  Breed.  So  that  the  Feileral  Trade  Commission,  then,  will  be  asked  to- 
express  their  views  on  the  economic  questions  that  were  under  Investigation 
Just  prior  to  the  time  when  this  action  was  brought  and  the  decree  entered? 

The  Chaisuan.  Their  invitation  is  the  same  as  the  Invitation  extended  to 
everyone  else— to  state  their  reasons  for  or  against  modification, 

•Judge  Hainer.  Or  to  submit  any  proof  of  facts  ujion  which  their  action  was 
based  in  reference  to  the  matters  In  dispute  here. 

Mr.  Bbkod.  May  I  ask  whether  this  committee  has  before  It  the  evidence  of 
the  grand  Jury  investigations  in  Chicago  and  New  York  against  the  packer* 
Just  prior  to  the  beginning  of  this  equity  action? 

The  Chaixuan.  I  might  say  that  I  am  familiar  with  what  took  place  there. 
Of  course,  that  Is  conBdentlal  information  and  not  to  be  divulged. 

Mr.  Bbeed.  Yes ;  but  it  Is  to  be  placed  before  the  committee? 

The  Chairman.  The  Attorney  General  will  be  furnished  with  that  Informa- 
tion. 

Mr.  Bbeed.  May  I  ask  If  the  committee  has  made  any  ruling  on  the  question 
as  to  whether  the  contract  between  Mr.  Vernon  Campbell  and  Armour  &  Co. 
for  10  years,  which  he  testified  about.  Is  to  be  made  a  part  of  the  record  and 
become  public  information? 

Judge  Uaineb.  No;  we  have  not  taken  that  up  yet. 

Mr.  Bbeed.  Being  a  written  Instrument  we  wonld  like  to  see  whether  his- 
testimony  Jibes  «'lth  the  written  Instrument. 

The  Chaibman.  We  have  not  decided  as  to  that  yet.  Gentlemen,  I  will  state 
that  the  committee  has  decided  that  nothing  will  be  conridered  except  what  is 
introduced  and  open  to  the  public;  nothing  will'  be  considered  in  counectloa 
with  the  record  except  the  oral  statements  and  documents  presented  here. 

Mr.  Bbeed.  Does  that  menn  that  Mr.  Campbell  can  take  back  his  confidential 
letters  he  offered  on  yesterday? 

The  Chairman.  He  certainly  can. 

Judge  Haineb.  We  will  not  consider  them.  We  will  not  consider  confidential 
matters  submitted  to  the  committee,  and  that  ai^lies  to  both  sides. 

Mr.  Smith.  We  will  not  offer  any. 

Mr.  RoiAND  E.  S'TEVENS.  Has  the  contract  that  Mr.  Vernon  Campbell  testified 
to  been  offered  yet? 

The  Chaibman.  No;  It  has  been  requested  but  we  have  not  passed  on  the 
request  as  yet.  Senator  Smith,  when  will  your  people  be  prepared  with  their 
statements? 

Mr.  Smith.  They  are  going  to  work  on  them  to-day. 

The  Chaibman.  In  two  or  three  days  tliey  will  be  ready? 

Mr.  SuiTH.  Yes;  I  think  so. 

The  CHAijtuAN,  Then  I  think  we  had  better  adjourn  until  day  after  to-morrow, 

Mr.  Smith.  Yes,  sir;  that  would  be  better,  probably. 

The  Chaibman.  I  regret  to  keep  everybody  here. 

Mr.  Smith.  Yes :  but  It  can  not  be  helped. 

Judge  Hainee.  Will  that  be  satlsfaetor]-  for  us  to  adjourn  until  day  after 
to-morrow? 

Mr.  Bbeed.  One  gentleman  Just  asked  me  if  you  could  state  where  Mr.  Gil- 
lespie, who  Is  to  be  heard,  is  from? 

The  Chaibuah.  I  do  not  have  his  address  here. 

Mr.  Hewitt.  Mr.  Chairman 

The  Chaibman-.  What  is  your  name? 

Mr.  Hewitt.  James  Hewitt. 

The  Chairman.  Where  are  you  from? 
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jITATEMENT  OF  UB.  JAJKE8  HBWITT,  OF  THE  FUtM  OF  H.  KEIXOOO 
ft  SONS,  PHIIADELPHIA,  AND  MKUfiES  OF  THE  ADVISOBT  BOABD 
OF  THE  PENNSTXVAJIIA,  NEW  JEBSET,  AN1>  DELAWABE  WHOLE- 
SAI.E  GBOCEBS'  ASSOCIATION. 

Mr.  HEwnr.  I  am  of  the  firm  of  H.  Kellogs  &  Sona,  Philadetphta :  and  presi- 
dent ol  the  Urocerij  and  Importers'  Exchauge  uf  ttint  city ;  vice  president  of 
ibe  Wholeeiale  Grocers'  Sales  Co.,  of  Ptilladelpliiit,  and  a  member  ef  the  Whole- 
sale Grocers'  AsBociatiou. 

Mr.  Chairman  and  geutlemeo  of  the  committee,  I  came  to  Washington  to 
repreaeDt  tiiem  merelj-  to  iitate  that  iu  tlie  Judguieui  of  the  grocers  of  that 
itectlon  tliey  ure  opposed  to  opeuiug  the  consent  deci-ee. 

The  grocers  of  ray  section  view  with  alunn  the  entrance  of  the  packers  Into 
the  wholesale  grocery  business,  because  tbey  feel  that  the  ultimate  action  of  tlie 
pacters  will  be  the  shutting  out  of  comi>etitive  sources  of  supply.  We  have 
seen  that  done  in  the  shrinkage  ot  the  dieese  bualuess  in  tiie  wholesale  grocery 
line.  If  we  KO  back  long  enough  we  see  it  doue  iu  the  absolution  of  the  inde- 
pendent meat  packers.  We  recognize  the  tact  ot  tlie  abundant  money  supply, 
tlie  power  that  they  have  in  the  matter  uf  production,  w.th  the  result  that 
all  active  wholesale  grocer  will  find  that  his  sources  of  supply  are  one  after 
Another  cut  off. 

While  we  might  be  judged  as  being  somewhat  selfish  in  the  matter  of  self- 
preservation,  we  look  uiKin  it  in  a  broader  I  ght  than  that ;  that  It  does  destroy 
the  initiative  In  business,  tbat  it  is  entirely  un-American  to  place  the  buslneua 
uf  food  supply  of  tile  Xation'ia  the  hands  of  four  or  five  corporations  rather 
than  to  be  as  it  is,  a  distributing  agency,  iii  which  some  four  or  five  thousand 
wholesale  houses  are  interested,  some  four  hundi-ed  thousand  retail  grocers,  and 
a  large  army  of  salesmen,  who  make  their  living  by  the  means  of  carrying  the 
food  supplies  through  the  wholesaler  to  the  retailer. 

Active  competition  with  the  wholesale  grocers  keeps  prices  down.  We  can 
not  be  considered  a  monopoly,  as  was  suggested  by  Mr,  Campliell,  iiecause 
there  are  too  many  of  us.  Our  interests  are  diverse.  We  are  far  apart  from 
one  another,  aud  each  <?ommuuiiy  lias  its  own  particular  phases  of  food  favor- 
ites, as  it  were.  So  that,  to  my  mind,  does  away  with  any  thought  of  a  mo- 
nopoly of  5.000  people.  If  that  is  a  monopoly,  why  it  wotild  be  an  exceedingly 
mild  one.  In  my  Judgment. 

Suggestion  was  made  as  to  efficiency.  There  would  be  a  difference  iu  distribu- 
tion only  In  thought.  The  meat  packer  would  have  his  factory  to  pat-k  his  fruit, 
he  would  have  his  warehouses  is  which  to  stoi-e  them,  he  wimld  have  trans- 
portation to  pay,  he  would  have  help  to  hire  aud  he  woubl  have  salesmen. 
\h  ttiat  is  done  by  the  wholesale  grocer,  as  has  been  shown  hei'e,  upon  an 
average  net  profit  of  about  2  cents  on  the  dollar.  Ninety-elglit  ceuta  of  that 
goes  into  the  food  itself,  and  2  cents  goes  as  a  sort  of  a  reward  for  the  handling 
of  the  business  on  the  part  of  the  wholesale  grocerj-  trade. 

The  ChjUbmah.  If  I  won't  bother  you,  I  would  like  to  ask  yon  a  question 
ri^t  In  that  connect.on.  Mr.  Hewitt.  Will  it  bother  you  to  iuteirupt  to  ask  a 
question  on  that? 

Mr.  Hewitt.  No. 

The  Ckaibuan.  Does  that  2  cents  include  the  profit  tiiat  you  get.  as  well  as 
the  cost  of  the  distribution?    That  2  cents  on  the  dollar  that  jou  i-eferred  to7 

Mr.  Hewitt,  Yes;  2  cents  on  the  dollar.  An  average  net  profit  of  about  2 
cents  on  the  dollar, 

Mr.  Stii.  Mr.  Chairman,  I  think  (he  witness  m'sun<lerstood  you. 

Mr.  Hewitt.  Maybe  I  did. 

The  Chairman.  The  2  cents  that  you  take  includes  the  cost  of  your  services, 
,ss  well  as  a  profit  to  you? 

Mr.  Hewitt.  Oh,  no;  no. 

The  Chairman.  Well,  I  was  not  clear  on  that.  Will  you  make  au  esplanntlon 
of  that? 

3Ir.  Hbwitt.  The  2  cents  is  the  net  profit  that  is  left  on  each  dollar  of  busi- 
nesa  that  is  done.  Tiiose  figures  can  be  verified  from  the  Harvard  figurt*. 
which  you  probably  have  seen.  And  we  have  often  ti>  our  Borrow  found  that 
we  have  gotten  even  leas  tliau  tliat.  particularly  in  the  last  year. 

Now.  the  effect  of  placing  the  business  in  the  liands  of  a  few  men— 2.000 
packers  or  anyone  else — means  a  great  deal  to  the  consuming  public.  I  do  not 
think  the  packers  are  particularly  interested  in  distribution  as  they  are  in  pro- 
€luction.    They  would  like  to  get  into  the  packing  of  fruits  and  i>eai-s  and  vege- 
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tables  of  all  kinds.  oontruIliuK  Ihnt  iimrhft.  By  controlliDg  tliat  market  they 
coutrol  practlcHlly  eveiytlilnK  flue:  thf  iu«tter  of  c):strlbiitiun,  Uie  mutter  of 
price  to  be  paid  to  the  fMnnt-r,  They  could  prnctkully  control,  if  they  Imd  that 
business  to  theri)iielve«,  what  tliey  would  piiy  the  farmer  or  producer  for  bis 
fruita  or  veftetableH.  They  ctiuhl  pjiss  the  price — to  pay  quite  a  Jlne  proUt  to 
them — to  the  ultimate  conaumer  simply  becuune  there  would  not  be  that  cciiu- 
I)etltion  that  there  is  aiiiouu  the  four  or  five  thouHund  wholesale  grocers,  with 
their  greiit  army  nnd  boily  of  retail  Kfx-era. 

While  we  ml^ht  be  ac<-uaed  of  being  entirely  Helfish  In  this  thing,  and  looking 
out  for  the  preneri-atlon  of  our  huxliieMa.  we  are  doing  u  very  valuable  service 
to  the  public  at  larjie  in  gatlierliiit  into  our  warehouHPS  the  food  protluc-ts  of 
whole  world,  currying  them  for  the  retail  grofer,  ilUtributlng  the  food  to  the 
retailer  as  his  nee<ls  retjuire,  ami  nil  for  a  very  Muall  coiuiiengatlon.  That  com- 
pensation becoineH  Ini^'er  tu-cortlin;:  to  the  volume  of  the  buainens  wliicli  each 
wholeaale  jrrocer  has  in  his  husineKn.  And  in  no  other  way.  The  result  of  it 
Is  that  tlie  little  country  utore  yonder  down  by  the  wayside,  the  small  grocer  in 
the  city — they  are  able  to  make  at  leaat  a  living.  And  the  small  grocer  is  able 
to  sun>ly  the  wants  of  hia  neighbor  hot  nl.  Antl  the  Initiative  Is  preserved,  and  a 
whole  niult^tude  of  |)e<)ple  are  eniployeil  who  make  a  living  out  of  tills  food 
distribution. 

I  was  rather  surprised  to  Htul  that  tlie  petition  for  opening  thia  consent 
decree  comes  from  apparently  nncli  a  amall  source,  comparatively.  It  looks 
to  me  somewhat  as  tlioimh  behind  the  scenes  was  the  power  that  was  using 
an  individual  to  aciiinipLsh  sonietliing  or  other  that  would  be  of  great  ad- 
vantage to  himself.  When  you  look  ot  that  great  State  of  California,  and  find 
a  great  biKly  of  canners,  one  after  another,  and  associations  protesting  against 
the  oiwning  of  the  deci-ee — 9i>  pt'r  cent  of  them,  according  to  the  testiuiony  here. 
and  only  3  per  cent  that  seem  t<i  be  In  favor  of  it,  and  he  a  gentleman  that  has 
had  money  advanced  to  him  by  a  greiit  packer  to  build  his  factories — a  man 
who  has  got  a  10-year  contract,  and  had  no  i^apital  of  hiti  own — I  question  very 
much  the  true  purpose  of  his  desire,  at  least  the  expressed  purpose  of  his  desire 
for  the  i-eopeniiig  of  the  decree. 

Now,  Mr.  Chairman,  I  do  not  wish  to  take  any  more  of  your  time. 

The  Chaibhan.  Mr.  Hewitt,  we  n.ill  desire  to  ask  you  some  questions,  but 
Senator  Shortrldge  Is  In  the  room,  ami  If  yon  will  just  pardon  ns  we  will  ask 
you  some  questions  after  the  Sen:uor  is  through. 


The  Chaibman.  We  will  be  glad  to  hear  from  you.  Senator. 

Senator  Shobtbidoe,  Mr,  Chairman,  as  of  about  the  time  when  some  appli- 
cation was  made  for  a  modification  of  this  so-called  consent  decree  It  became 
known  to  citizens  of  California,  and  certain  constituents  of  mine  commenced 
to  communicate  with  me.  Thence  on  down  until  very  recently  I  continued  to 
i-eceive  many  letters  and  telegrams  from  various  associations,  finns,  and  indi- 
viduals, which  I  have  here  before  me,  and  which  I  have  thought  it  proper  in 
performance  of  my  duty  to  submit  to  you  gentlemen.  And  I  add  that  If  you 
think  It  will  be  of  aer\-lce,  I  can  leave  them  all  with  you.  If  it  does  not  take  up 
too  much  of  your  time,  I  will  call  attention  to  the  persona  or  concerns  or  aaaocia- 
tlons  who  have  communicated  to  me  their  views  in  regard  to  this  matter. 

The  Chairman.  We  would  be  very  glad  to  receive  them.  Senator. 

Senator  SHoBTBrocE.  I  have  here, a  telegram  from  the  secretary  of  the  Can- 
ners' League  of  California.  daie<l  September  15  of  this  year.  This  one  I  will 
take  the  liberty  of  reading,  and  thereafter,  perhaps,  I  will  abbreviate  the  com- 
munications— that  Is,  I  win  merely  give  the  names  of  the  senders  and  in  sub- 
stance what  they  say.    This  telegram,  however,  reads  as  follows: 

Sas  Pbanxisco,  Calif.,  September  15,  1921. 
Senator  SAMtna,  Shorthidge,  ^^'askin^tm,  D.  C: 

More  than  80  largest  packers,  who  can  two-thirds  of  fruit  and  vegetables  in 
California  to-day,  sent  joint  wire  to  Attorney  General  Daugherty  urging  hlni 
not  to  take  proposed  action  toward  removing  consent-decree  restrictions  on 
operations  of  meat  packers  and  urging  California  canners  given  a  bearing. 
They  would  appreciate  your  taking  matter  up  with  Daugherty.  Assertion  that 
canners  have  been  unable  to  buy  growers'  fruit  Is  false,  as  witnessed  by  fact  that 
all  growers'  fruits  have  already  been  bought  and  at  advancing  prices.    Will  also 
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appreciate  any  Information  on  status  of  case  which  yon  can  eenfl  by  wire  collect, 
same  wire  going  to  Senator  JohiiBon. 

PkESTOM  McKlNNBT, 

Secretary  Ctumers'  League  of  California. 

1  turn  aside  to  say,  gentlemen,  that,  responding  to  the  wishes  ot  many  of  those 
fending  these  telegrams,  I  got  Into  communication  with  the  Attorney  Genera), 
and  by  him,  or  by  Colonel  Goff,  was  advised  touching  tlieae  hearings,  which  I 
in  turn  communicated  to  these  gentlemen  in  California.  And  If  there  are  some 
anireciatlve  references  to  myself  in  this,  you  will  pardon  me  If  1  read  It. 

There  is  another  telegram  from  Hall,  Luhrs  &  Co.,  Sacramento,  Calif.,  dated 
September  15,  3921.  which  reads  as  follows: 

"Senator  Sauuel  Shobtridge,  Woghift0on,  D.  C: 

"  We  earnestly  and  most  decidedly  request  that  the  meat-packers'  case  he  not 
reopened  unless  the  National  Wholesale  Grocers'  Association  be  given  the  op- 
portunity to  place  our  case  before  the  Department  of  Justice.  We  consider  the 
modifying  of  the  consent  decree  would  be  ruinous  to  our  business. 

■'  Hall,  Ltirss  &  Co." 

I  have  here  a  telegram  from  Stetson  Barrett  Co.,  of  Los  Angeles.  AH  these 
severally  are  addressed  to  me.  This  is  dated  September  15,  1921.  It  reads  as 
follows : 

"Senator  Samuel  Shobtkidob,  Wasliinffton,,  D.  C: 

"Will  yoTi  please  use  your  influence  with  tbe  Attorney  GeuernI  to  withhold 
modification  of  packers'  decree  until  opposing  interest  may  tie  heard?  Particu- 
lars wired  you  by  P.  C.  Drescher  explaining  the  basis  for  protest. 

"  Stetson  Babektt  Co." 

Some  of  these  are  more  or  leas  repetitious,  but  perhaps  I  will  save  time  by 
reading  on  for  a  few  moments. . 

i  have  here  a  telegram  as  of  date  September  16,  from  WeUman  Peck  Co., 
San  Diego  Wholesale  Grocers'  Association,  Klauber  Wahgeiibeim  Co.,  Simon 
Levi  Co.,  Southwestern  Grocery  Co.  This,  as  I  say,  Is  from  San  Diego,  and  is 
us  follows ; 

"  We  respectfully  urge  that  you  intervene  with  the  Attorney  General  to  with- 
hold modiflcations  of  packers  decree  until  opposing  interests  may  be  beard. 
We  refer  you  to  fuH  particulars  wired  by  P.  C.  Drescher,  Sacramento,  Calif., 
explaining  the  has^s  for  protest.  WeUman  Peck  Co.,  San  EHego  Wholesale 
Grocers'  Association,  Klauber  Wahgenheim  Co.,  Simon  Levi  Co.,  Southwestern 
Grocery  Co." 

Here  is  a  telegram,  as  of  date  September  16,  sent  from  MarysviUe,  Calif. 
That  is  In  the  Upper  Sacramento  Valley.     It  reads  as  follows ; 

"  We  earnestly  request  your  interviewing  with  the  Attorney  General  to  with- 
hold modification  of  packers  decree  until  opposing  interests  may  be  heard 
and  refer  to  P.  C.  Drescher's  wire  for  particulars  esplalning  basis  for  protest. 

"  J.  R.  Gabbett  Co." 

Tbe  Chaikman.  Is  that  a  wholesale  grocer  or  canner,  do  you  know.  Senator? 

Senator  SeoRTBiDQE.  I  believe  that  is  a  grocer,  though  I  am  not  sure. 

The  Chaieuah.  If  you  could,  as  you  go  along.  Senator,  give  us  that  informa- 
tion, I  am  sure  it  would  be  quite  helpful. 

Senator  Shobteijkib.  I  will  do  so,  Mr,  Chairman. 

I  have  here  a  telegram  dated  September  15  from  San  Francisco,  from  J.  H, 
Xewbauer  &  Co.,  wholesale  grocers  of  that  city.    It  reads  as  follows ; 

"  Please  request  Attorney  General  to  postpone  action  on  packers'  proposed 
consent  decree  modification  until  various  interests  opposed  can  be  beard. 
Those  requesting  modification  are  small  minority  while  great  majority  of  can- 
ners  and  growers  are  decidedly  opposed.    Quick  action,  necessary. 

"  J.  N.  Newbaubb  &  Co." 

And  we  always  get  quick  action  here  in  Washington, 

Judge  Haiukr.  Especially  in  the  Senate. 

.Senator  Shobtbidoe.  Particularly,  yes,  sir;  In  the  upper  House.  Well,  we  are 
a  deliberative  body,  you  know. 
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Here  Is  a  telegram  from  WlUlaiu  Cluff  Co.,  of  San  Francisco,  wliolesale 
grocers.    It  Is  datt^  September  16.  and  it  reads  as  follows : 

"  Strongly  urRe  that  you  use  influeuoe  with  Attorney  General  Daugherty  " — 

You  see,  thej-  assume  that  I  have  some  inHuence  with  the  Attorney  General^ 
"to  delay  antielputi'd  action  on  bis  part  asking  court  to  modify  decree  con- 
sented to  by  packers  1920  until  wholesale  grocers  interested  througli- 
out  country  have  t^portunitj-  fully  presenting  their  objections.  Understand 
some  California  Interests  favoting  modiflcution  owing  to  personal  benefits  and 
believe  these  interests  are  in  a  way  associated  with  packers.  If  decree 
modified  nothing  prevmting  packers  from  e\-entually  dominating  grocery  busi- 
ness seriously  aitecting  distiihutlou  and  creating  monopolistic  conditions.  Quick 
action  Is  necessary  and  trust  tiiat  we  may  have  your  support,  for  which  we 
ttiank  you. 

"  WlLUAM  CuiFF  Co." 

Here  is  a  telegram  from  Dodge  Sweeney  &  Co.,  of  San  Francisco,  wholesale 
grocers.  It  Is  dotted  Septemlier  16.  It  Is  substantially  the  same  as  the  prevlnuit 
one  but  worded  a  little  differently.    It  reads ; 

"  We  understand  Attorney  General  favors  modifying  consent  decree  enterpil 
against  meat  puckers  1920,  prohibiting  them  from  engaging  In  unrelated  lines. 
We  ask  your  inHuence  to  restrain  the  Attorney  General  until  wholesale  grocers 
can  1)6  heard  in  opposition  to  modification. 

"  DoDOE  Sweeney  4  Co." 

Great  confiden<i'. 

Here  is  a  teiegrnm  from  Tlilman  &  Bendel  (Inc.),  wholesale  grocers  of  San 
Francisco.  It  is  addressed  to  me,  and  is  dated  September  l.'i.  and  reads  as 
follows : 

"  I'iease  request  Attorney  General  to  delay  action  upon  packers'  proposeii  con- 
sent decree  modifications  until  mrioua  interests  opiHKied  can  lie  heard.  Grant- 
ing of  modifications  would  tend  toward  monopollRlng  of  foods  hy  ca|>itHli.-JtL<- 
Interests  and  result  in  injury  to  consumers.  California  interests  favoring 
modlflcfltions  represent  very  small  percentage  of  Industries  affected.  The  greut 
majority  of  canners  and  growers  being  decidedly  opposed.  Quick  action  ne<vrt. 
sary.    Letter  follows  giving  full  parilculars. 

"Tillman  &  Bendel  (Inc. >."' 

A  telegram  coming  from  Snn  Francisco,  signed  l)y  P.  C.  Brescher,  as  of  d;ite 
September  14,  wlilcli  reads  as  follows : 
"  Senator  Samttx  Shostridre,  IVosftiNjrtoM.  l).  C: 

"Attorney  General  Daugherty  acting  tills  week  proposes  to  ask  court  to 
modify  very  luaterially  packers'  consent  decree  entered  Februao"  last  year. 
This  action  suld  to  l)e  largely  at  solicitation  of  Culifornia  cooi>eratlve  cunner-<. 
If  decree  is  modified  as  jiroposed  it  will  enable  imckers  with  their  Kiii>ciiil 
privileges  In  transportation  to  monopolize  food  ludustrj-  and  di.itributlon.  This 
against  interest  1>oth  protluccr  and  ccmsumer  iis  iil.-<u  present  channels  of  dUrrl- 
butlon.  Culifornia  parties  re|>orled  beiilud  this  move  heretofore  alingnetl  with 
Annour  and  other  puckers  represent  prolinbly  liarely  ^  per  cent  of  growers  >tr 
canners  this  State.  Investigation  shows  lialauce  California  producers,  fruit 
growers,  Rlilpi>ers.  and  canners  strongly  pr<rtest  npilnst  modification.  All  wln'ilf- 
aale  grocers,  retail  grocers,  and  other  Important  business  interests  Join  in 
this  protest  and  urgently  request  you  to  t>ronipily  take  auch  steps  as  may  seem 
proper  and  effective  to  you  to  cause  Attorney  General  to  at  least  dHay  action 
until  full  hearing  may  be  had  enabling  all  Interests  and  especially  Ciilifonila 
Imiwrtftiit  interests  to  !«  Iieard. 

"  P.  C.  Dbbschkr." 

I  have  here  a  telegram  addres-sed  to  me  liy  Haas  Bros.,  of  Sun  Fmncis.-i>, 
wholesale  grocers,  dated  Sei>teiiiber  23.  wiilcii  rea<l»  as  Tollows; 

"Mease  nse  yonr  luilupnce  toward  having  Attorney  General  defer  matlifyin:: 
packers*  consent  cle<'ree  now  iiendiiig  l)efore  Ihe  r)epurtni«it  of  Jusiice  niitd 
our  Interests  can  ite  lieoi'd. 

"H.v.is  Bros." 

I  ho|ie  I  am  not  taking  up  your  time  undnly.  gentlenien. 

The  Chaibman.  No:  not  at  all.  Senator. 

Senator  SHORTSiiKiK.  I>ouhtless  many  of  tlii'sc  matters  have  been  brought  m 
your  attention— ; hat  Is.  the  names  of  these  various  cimcerus— and  I  w..uia  hnve 
■  you  understand  that  after  consultation  with  others  it  seemed  in  me  unite 
proper  to  lay  these  matters  before  you.  yini  lo  determine  what  you  slinll  ailvi-..' 
and  think  proper. 
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"Hon.  Samuel  U.  Shobtridoe, 

"  United  States  Senate,  Washington,  D.  C. 

"Dbu  Sib:  We  aie  wirlnjt  you  as  follows: 

"'We  believe  that  the  request  for  modification  of  tbe  consent  decree  In 
cage  of  the  packers  should  be  denied  strictly  on  the  ground  of  public  policy. 
Wlile  we  are  Interested  parties,  yet  we  can  clearly  see  that  if  the  activities  of 
tbe  packers  are  not  curbed  that  a  monopoly  over  distribution  of  all  food 
products  will  soon  be  created,  very  much  to  the  detriment  of  the  public' 

"Very  little  can  be  said  in  addition  to  tlte  argument  given  in  the  telegram, 
eiceptlng  to  add  details.  With  the  advantage  that  the  packers  have  from 
their  peculiar  situation,  their  country-wide  operations,  and  tholr  advantages  in 
trsnaportation,  coupled  together  with  their  aggresaiveness,  there  is  in  our 
minil  no  question  whatever  but  that  if  given  a  free  hand  that  long  before  tlie 
neit  20  years  have  expired  they  will  have  driven  out  of  biisiness  all  large  flls- 
[Tibutors  of  food  products,  and  will  have  a  complete  monopoly  of  that  line  of 
business.  Tliat  such  a  monopoly  la  against  public  interest,  needs  no  argument. 
History  Is  full  of  startling  examples  of  the  unquestioned  fact  that  no  human 
being  has  ever  been  created  who  can  safely  be  entrusted  wltb  that  degree  of 
power  over  his  fellow  human  beings  which  would  be  given  through  sutji  a 
control  of  the  necessities  of  life. 

"The  fact  that  the  wholesale  grocers  and  a  large  part  of  the  retail  grocers 
nould  have  their  business  destroyed  is  merely  incldenlal  to  the  question,  and 
cut  and  should  have  no  weight  with  you  in  deciding  the  merits  of  the  case. 
If  tbe  future  destruction  of  our  business  was  to  be  occasioned  by  a  process 
of  development  which  would  be  of  large  benefit  to  the  public,  then  our  business 
would  have  to  go ;  but  to  have  the  great  food  business  wiped  off  the  face  of  the 
earth  and  at  the  same  time  have  this  deHtniction  to  tbe  unquestionable  injury 
flf  tbe  public  welfare  Is  unthinkable. 

"We  ask  you  to  kindly  give  this  question  your  earnest  investigation  and  to 
use  jour  personal  influence  against  a  step  that  can  not  but  lead  to  disaster  for 
the  producer,  the  distributor,  and  more  than  all,  to  the  public  themselves. 
"  Tours  very  truly, 

"  CHASNBLt    COMMEBCIAL    Co., 

"  W.  R,  H.  WiJLDON,  PreaiOent." 
I  have  bere  a  letter  from  Tillman  &  Bendel  (Inc.),  their  principal  place  of 
business  being  San  Francisco,  as  of  date  September  16.     Addressing  me,  tbe 
letter  proceeds ; 
"  This  is  to  confirm  our  telegram  to  you  of  yesterday  reading  as  follows : 
" '  Please  request  Attorney  General  to  delay  action  upon  packers'  consent- 
decree  modifications  until  various  Interests  oppcwed  can  be  heard.    Granting  of 
modifications  would  tend  toward  monopolizing  of  foods  by  capitalistic  Interests 
and  result  In  injury  to  consumers.    California  interests  favoring  modifications 
represent  very  small  percentage  of  industries  affected,  the  great  majority  of 
ranners  and  growers  being  decidedly  opposed.    Quick  action  necessary,    L^ter 
follows  giving  full  particulars.' 

"  Our  understanding  is  that  the  request  for  modifications  of  the  packers'  pro- 
posed consent  decree  came  from  California,  and  inquiry  develops  the  fact  that 
certain  few  eoc^wratlve  canning  interests  and  growers,  associated  with  these 
canning  interests,  were  behind  the  movement,  and  our  further  understanding  Is 
that  these  Interests  do  not  represait  more  than  5  per  cent  of  the  canning  and 
growing  Indnstries  of  the  State.  It  also  seems  to  be  tbe  belief  that  Armour  & 
Co.  advanced  money  to  the  growers  who  owned  stock  in  one  of  these  cooperative 
canolng  concerns  for  tbe  purpose  of  ballding  a  cannery,  in  return  for  which 
Annour  &  Co,  are  supposed  to  have  received  a  very  favorable  contract.  It  is 
also  the  impression  that  tliese  cooperative  canneries  lost  considerable  sums  of 
money  during  the  past  few  years.  It  would,  therefore,  seem  quite  plausible 
that  meat-packing  interests  may  be  responsible  for  the  requests  for  modification 
of  the  consent  decree  which  have  been  made  to  the  Attorney  G^eral. 

"  The  receipt  of  telegraphic  advices  from  tbe  National  Wholesale  Orocera' 
.\s8oclatIon  to  the  effect  that  the  Attorney  General  intended  to  take  favorable 
action  this  week  caused  us  to  wire  you  asking  your  assistance  In  having  the 
Attorney  General  delay  action  until  such  time  as  opposing  interests  can  be 
heard,  and  we  want  to  thank  you  sincerely  for  such  assistance  as  you  may 

101416—22 11 


:v  Google 


160  PACKBBS'   CONSENT  DECBEB. 

have  fett  disposed  to  render.  The  teDdency  of  the  meat-pacldng  Interests  to 
place  themselves  in  b  position  to  practically  control  the  manntacture  and  dis- 
tribntlon  of  many  Important  items  of  food  np  to  the  Hme  when  the  consent 
decree  was  entered  Into  was  Bo  prononnced  and  so  well  rec(^:nlEed  that  we 
assume  you  are  thoroughly  familiar  with  this  menace  as  ultimately  being 
opposed  to  the  interestB  of  the  consumer,  to  say  nothing  of  the  interests  of 
other  legitimate  lines  of  bnsiness. 

"Again  thanking  yon  for  your  attention,  we  are, 
"  Very  truly  yourg, 

"Tnj.i£AN  ft  Bendbl  (Inc.)." 

(By  the  secretary.) 

I  have  here  a  tel«!ram  from  San  Diego,  signed  by  Klauber,  Wahgenhelm 
Co.,  dated  September  16,  which  reads  as  follows : 

"  MMlltlcation  of  decree  retnirdlnK  packers  controlling  food  products  should 
not  be  made  until  other  food  distributors  have  an  opportunity  to  be  beard. 
We  hope  you  will  intervene  accordingly  with  Attorney  Qeneral. 

"  KLAinER,  Wahoeniieim  Co." 

The  Chairman.  Are  they  canners  or  wholesalers? 

Senator  Shortbidoe.  I  believe  they  are  wholesale  grocers  in  San  Diego.  If 
I  am  In  error  in  response  to  any  of  your  questions,  of  course,  there  are  gentle- 
men here  who  will  correct  me.  We  have  such  a  great  State,  and  so  many  in- 
dustries, that  while  I  am  fairly  well  known  in  some  of  the  villages  there  I  do 
not  profess  to  know  ell  of  my  constituents.  They  seem  to  know  me,  thougli, 
fairly  well. 

Here  is  a  copy  of  a  telegram  addressed  to  the  Attorney  General,  which  was 
furnished  to  me.  1  merely  hand  it  to  the  reporter.  Doubtless,  it  is  among  your 
flies.  It  appears  to  be  rigned  here  by  a  great  many  citizens  of  California — 
concerns.  It  is  dated,  I  see,  September  the  ISth,  this  year.  There  is  an  open- 
ing sentence  which  perhaps  it  might  be  well  to  call  to  your  attention  now : 

"  Representing  more  than  70  per  cent  of  the  commercial  pack  of  central  and 
northern  California  fruits,  vegetables,  and  allied  producf,  we  respectfuiljr 
urge  that  no  action  be  taken  toward  removing  present  restrictions  on  meat 
packers  at  least  until  you  shall  have  held  a  formal  hearing  and  enabled  us 
to  present  our  position." 

It  is  signed,  as  I  say,  to  repeat  here,  by  a  large  numtter  of  concerns  in 
central  and  northern  California, 

The  Chairman.  Those  are  the  meml>ers  of  the  canners'  league.  Senator. 

Senator  SHOBTEmec  I  think  so ;  yes.  And  I  would  like  to  have  it  go  of 
record  that  wlien  1  speak  of  northern  California  and  central  California  and 
southern  California — there  Is  but  me  I^allfomia. 

I  have  now  a  telegram  of  Septeml>er  the  16th,  which  comes  from  San  Jose, 
addressed  to  me,  from  the  Walsh  Cot  Co. — that  may  be  the  abbreviation  of 
some  firm.    It  reads  as  follows : 

"  Intervene  with  the  Attorney  General  to  withhold  modification  of  packers 
decree  until  opposing  interests  may  be  heard.  Ton  may  refer  to  full  par- 
ticulars wired  by  P.  O.  Drescher  to  both  Senators  and  Congressman  Curry 
explaining  the  basis  for  protest. 

"  Walsh  Cot  Col" 

Here  is  a  telegram  from  tiie  Channeli  Commercial  Co.,  of  Los  Angeles,  dated. 
September  16,  addressed  to  me,  which  reads  as  follows : 

"  We  tielieve  that  the  request  for  modiflcation  of  the  consent  decree  in  case 
of  the  paclters  should  be  denied  strictly  on  the  ground  of  public  policy.  While 
we  are  interested  parties,  yet  we  can  clearly  see  that  if  tlie  activities  of  the 
packers  are  not  curbed  that  a  monopoly  over  distribution  of  all  food  products 
will  soon  be  created,  very  much  to  tiie  detriment  of  the  public. 

"Channel  Coumerciai.  Co," 

I  think  this  telegram  was  incorporated  in  the  letter  which  I  rend. 

Attention  Is  called  now  to  this  telegram  from  M.  A.  Newmark  &  Co.,  a  X^s 
Angeles  wholesale  grocer,  dated  September  16,  and  addressed  to  me : 

"  Large  packers  are  endeavoring  to  have  package  decree  prohibiting  them 
from  handling  full  lines  of  groceries  modified.  We  beg  your  assistance  in  pre- 
venting such  a  calanTity  to  the  wholesale  and  retail  grocery  business.  If  Uiey 
succeed,  a  mere  handful  of  men  will  ultimately  control  the  entire  food  supply 
of  America.  We  understand  the  Attorney  General  Is  favorable.  We  urgwitly 
request  that  every  effort  be  made  to.  prevent  modification  of  packers'  decree. 
"  M.  A.  New u ARK  &  Co." 
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1  boM  in  lay  band  a  lctt«r  from  tbe  Canners'  League  of  California,  which,  I 
cttserve,  Is  merely  a  conrteous  acknowledgment  of  a  telegram  which  I  sent  to 
then,  aiid,  tberefoce.  I  will  not  read  it  nor  put  It  Is  the  record. 

I  bave  in  ray  haul  a  letter  from  J.  H.  Newbauer  &  Co.,  San  Francisco,  dated 
ScpKniber  17,  iSZl,  which  reads : 

PACKBBS'   C0B8ENT  DECBEE. 

"Senntor  Samtjis.  Shostkiihig, 

"  WatKtKffton,  D.  C. 

" HosOTtABtB  Sir:  We  beg  to  acknowledge  your  telegram  of  the  16th,  and 
thsnb  ytnx  very  kindly  tor  the  information  that  the  Attorney  General  advises 
tlaf  the  packers'  eonftent  decree  would  not  be  modified.  If  at  all,  until  all  par- 
lies In  intereat  have  full  opportunity  to  be  heard." 

Tliat  waa  the  substance  of  all  the  telegramg  1  sent  to  my  people  in  Gaiifomla 
ttfler  I  had  consulted  with  the  Attorney  General  and  Colonel  Goff,  advising  them 
ae  to  abont  the  time  of  hearing,  and  that  they,  of  course,  would  be  all  glvMi 
a  full  oppoitnnity  before  he  would  advise  or  act  or  consent  in  respect  to  this 

It  contlnnes : 

"Please  be  assured  we  appreciate  the  interest  you  are  taking  In  this  matter, 
ond  we  are  convinced  that  to  make  any  change  in  the  decree  would  be  a  step 
backward,  and  If  these  people  were  permitted  to  enter  the  srrocery  business 
11  wonld  be  but  a  short  time  before  the  Big  Pour  would  control  the  entire 
food  supply  of  the  United  States,  which  we  are  convinced  in  against  public 

"If  there  Is  any  further  Information  you  desire,  would  be  glad  to  supply  it, 
and  remnln. 

'■  Respectfully  yours, 

"  J.  H.  Newbaueb  &  Co.. 
"  By  S.  R.  Nbwbauee,  Vice  President.'.' 
Here  Is  a  telegram  I  received  from  Suasnian.  Wormser  &  Co.,  of  San  Fran- 
cisco, dated  September  16 : 

"  Department  of  Justice  haB  now  under  consideration  for  prompt  action  modi- 
linition  of  consent  decree  entered  into  between  the  Government  and  the  Big 
Five  meat  packers  which  In  effect  prevents  the  meat  packers  from  securing 
^tnralnance  or  control  of  the  food  business  unrelated  to  meat  packing.  We 
reapeetfully  ask  that  you  use  your  Influence  to  have  action  deferred,  so  we 
maj-  have  ample  time  to  prepare  and  present  the  reason  In  opposition  to 
reopening  the  consent  decree. 

"  SUSSMAN,   WORMSEH  &  Co."  ' 

I  will  now  read  this  letter,  because  I  say  it  states  clearly  what  I  have  Just 
referred  to.  It  is  a  letter  from  Klauber  Wangenheim  Co.,  of  San  Diego,  dated 
September  19,  1921,  Addressing  me,  they  aayr 
''  We  bee  to  acknowledge  receipt  of  your  wire  September  17,  as  follows." 
Here  follows  the  tel^ram  which  I  sent,  and  I  think,  as  we  lawyers  would  say, 
mutatis  mutandis ;  that  I  said  the  same  to  the  different  people  who  Inquired. 
The  telegram  they  quote  Is  as  follows: 

".\ttomey  General  through  Colonel  Goff  advises  me  that  packer  decree  rer 
fecred  to  in  your  September  16  telegram  will  not  be  modified  if  at  all  until 
nil  pBrtiea  In  interest  have  full  opportunity  to  be  heard.  I  shall  continue  to 
Cive  matter  close  attention." 

"  We  thank  yon  for  your  prompt  attention  to  this  matter,  and  also  for  your 
expression  of  continued  interest. 

"  Very  truly  yonrs,  "  Mei.vitxb  Kiattser, 

"  PreHdent  KlavJter  Wanffenheim  On." 
I  hope,  gentlemen,  that  I  am  not  taking  too  mnch  of  your  time? 
The  Chairman.  No,  Senator. 

Senntor  SHOKTHmoE.  As  I  say,  I  wanted  you  gentlemen  to  have  the  Informa- 
tiiin  which  came  to  me.    That  Is  my  purpose. 
The  Chairman.  We  appreciate  that. 

Senator  Shortbidge.  A  letter  from  Tillman  k  Bendel  (Inc.),  dated  September 
Jfl  1921.     Addressing  me,  they  write: 

'■  We  duly  received  your  telegram  of  the  16th  Instant  and  desire  to  thank  yoti 
fincerelv  for  your  efforts  in  inducing  the  Attorney  General  to  postpone  his 
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decision  on  the  packerB'  cosBent  decree  until  nil  parties  in  interest  bare  had 
full  opporhinlty  to  be  heard." 

I  think  It  proper  for  me  to  observe,  gentlemen,  that,  in  my  Judgment,  the 
Attorney  General  was  not  disposed  to  take  any  action  without  the  fullest  oppor- 
tunity of  all  parties  to  be  heard.  People  away  yonder  acrosB  the  plains  and 
mountains  perhaps  thought  that  he  would  act  precipitately  and  without  giving 
full  oM)ortunlty  to  all  parties  in  interest  to  be  heard,  but  we  know  that  he 
would  not  take  any  such  course,  as  I  reassured  them  in  my  several  telegrams. 

They  continue  as  follows : 

"  From  the  Information  which  we  have  been  able  to  obtain,  it  Is  the  general 
Impression  among  the  independent  growing  and  canning  interests  that  the 
request  for  modlBcatlon  of  the  packers'  consent  decree  emanated  from  Interests 
closely  connected  with  the  big  packers,  but  unfortunately  we  have  no  direct 
evidence  to  place  before  you.  It  1b  common  gowip  In  the  Santa  Clara  Valley 
that  Armour  &  Go.advaoced  money  to  the  growers  who  own  Uie  stock  of  the 
cooperative  canneries  located  In  San  Jose,  securing  in  return  a  very  favorable 
contract,  and  It  Is  also  the  fmpreaslon  that  on  account  of  heavy  losses  sustained 
In  the  last  two  years  the  asaeta  of  the  cooperative  canneries  have  been  affected, 
and  it  Is  Quite  possible  that  the  indebtcdneBB  has  not  entirely  been  liquidated. 
Under  these  clrcunistBnces  the  request  for  modiflcatloa  coming  from  these 
sources  can  readily  be  understood.  It  is  also  our  understanding  that  the  can- 
nery referred  to  is  not  run  as  a  cooperative  cannery  at  the  present  time,  but 
Just  like  any  other  corporation  bo  far  as  buying  fruit  from  the  farmers  and 
selling  the  canned  commodity  to  the  dealers. 

"A  case  having  an  Important  bearing  on  the  desire  of  the  meat  packers  to 
reenter  the  canning  business  Is  that  of  Dunkley  &  Co.,  supposed  to  be  largely 
owned  and  wholly  controlled  by  LIbby,  McNeill  &  Libby,  against  a  number  of 
Independent  California  canners  on  the  grounds  of  alleged  Infringement  of  a 
peach-pealing  patent.  Upon  the  outcome  of  this  case,  according  to  the  Inde- 
pendent canners,  depends  the  future  of  the  Independent  canners,  as  an  adverse 
decleion  by  the  courts  would  curtail  their  operation  greatly.  It  is  the  opinion 
of  some  of  the  Independent  canners  that  an  adverse  decision  would  place 
Libby,  McNeill  &  Libby  in  position  to  monopolize  the  California  canning  in- 
dustry. 

"  We  have  gone  into  this  subject  at  some  length  on  account  of  the  vital  inter- 
ests of  the  great  majority  of  growers,  canners,  and  distributors  of  food  prod- 
ucts, and  It  is  our  candid  opinion  that  11!  the  meat  packers  are  permitted 
to  reenter  the  food -distribution  field  with  their  Immense  assets,  powerful  con- 
trol and  special  privileges  extendeti  to  them  in  past  years.  It  will  mean  that  this 
combination  will,  within  a  few  years,  enjoy  a  monopoly  of  the  food-distributing 
business  to  the  ultimate  disadvantage  of  the  consumer. 

"Assuring  yon  that  such  assistance  as  you  may  be  able  to  render  will  be 
sincerely  appreciated,  we  are, 

"Tours  very  truly,  "Tillman  &  Benuell  (Inc.), 

"(By  the  Secretary.)" 

I  have  here,  I  see,  a  letter  acknowledging  the  receii^  of  my  telegram,  from 
Sussman,  Wormser  &  Co.,  which  I  merely  refer  to  without  reading. 

I  have  here  a  letter  from  Dodge,  Sweeney  &  Co.  This  is  dated  September 
21,  addressed  to  me,  and  It  reads: 

"  We  gratefully  acknowledge  receipt  of  your  reply  to  our  telegram  of  Sep- 
tember 15,  and  we  appreciate  the  Interest  that  you  are  taking.  The  opposi- 
tion has  been  undertaken  by  the  National  Wholesale  Grocers'  Association,  and 
we  assure  that  their  counsel,  Dana  P.  Ackerley,  will  present  It  in  Washington. 

"  It  la  commonly  believed  that  the  cooperative  growers  and  the  cooperative 
canners  of  San  Jose,  Calif.,  who  are  pleading  for  a  return  of  the  meat  packers 
Into  the  eann«l-goods  business,  are  inspired  by  Armour  &  Co.,  to  whom  they  are 
indebted  for  flnanciol  assistance.  Most  of  the  representative  canners  are 
opposed  to  the  packers'  return,  and  we  ijnderstand  that  the  canners'  league, 
representing  the  best  and  largest  packers  In  California,  have  put  themselves 
on  record,  the  same  as  the  wholesale  grocers  have. 

"  We  have  requested  the  national  association  to  make  you  acquainted  with 
our  side  of  the  matter,  and  trust  that  the  arguments  will  convince  you  that 
It  Is  for  tlte  best  interests  of  the  country  at  large  that  the  packers  are  barred 
ft-om  handilng  lines  not  related  to  the  meat-packing  Industry.    We  remain, 
"  Yourstmly, 

"  Dodge,  Swebnbt  &  Co. 
"E.  O.  Williams." 
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Here  is  a  brief  letter  from  Mr,  P.  C.  Dtescher,  which  perhaps  is  worthy  of 
beb^  read.  It  comes  from  Sacramento,  dated  September  22.  Addressing  me, 
he  says: 

"  I  Inclose  herewith  copy  of  wire  sent  to  you  on  the  14th  instant,  while  I  hap- 
pened to  be  in  San  FranciHCO.  The  same  wire  was  sent  nt  the  time  to  Senator 
Johnson  and  Congreesman  Curry.  You  have  doubtless  heard  from  some  of  your 
other  conftituenta  regarding  this  same  subject.  I  note  from  the  press  that 
you  were  probably  not  in  Washington  at  the  time  the  telegram  was  received 
there,  which  no  doubt  accounts  for  the  reason  that  I  have  not  had  any  direct 
reply  from  you. 

"The  matter  covered  in  the  telegram  is  of  considerable  iiuportance  to  both 
producers  and  consumers  of  this  and  other  States,  but  particularly  of  this 
State,  as  well  as  to  the  distributors  of  food  products,  and  1  am  sure  that, 
recognizing  this,  you  will  assist  in  putting  the  matter  in  tlie  proper  form 
before  the  department  should  any  further  occasion  arise  for  doing  so. 

"  Thanking  you  in  advance,  I  rwnain,  with  kind  personal  regards, 
"  Sincere  yonrs, 

"P.  C.  Dbeschbr." 

And  then  he  incloses  a  copy  of  the  telegram  which  he  sent  to  Senator  Johnson 
and  to  me  and  to  Congressman  Curry. 

Here  is  a  letter  of  acknowledgment  of  receipt  of  telegram  from  me,  advising 
them  as  stated. 

I  trembled,  Mr,  Chairman,  when  I  read  that,  lest  my  constituents  feared  that 
I  was  over  In  some  place  in  New  Jersey,  there  seeing  an  aSalr  between  France 
and  America.    But  as  usual,  America  came  out  on  deck. 

Another  courteous  letter  acknowledging  receipt  of  my  telegram,  from  Haas 
Bros.,  which  I  will  not  read  nor  put  In  the  record. 

Here  is  a  telegram  from  the  Canners'  League  of  California,  which  is  in  sub- 
stance the  same  as  has  Just  been  read,  and  I  will  not  read  It. 

Another  letter  from  Tillman,  Bendle  &  Co.,  which  is  briefer  than  the  one  read 
a  moment  ago,  but  in  substance  the  same,  expressing  their  views  and  quoting  a 
telegram  which  they  had  sent  to  me.  which  I  will  not  read. 

I  hold  in  my  hand  a  letter  from  William  OlufC  Co..  of  San  Francisco,  dated 
October  14.  1921.  later  than  the  earlier  one  referred  to.  Addressinc  me,  the 
letter  reads; 

"  We  wisli  to  thank  you  very  kindly  for  your  wire,  which  we  received  to-day, 
advising  us  of  the  time  set  by  the  Attorney  General  for  hearings  in  connection 
with  modification  of  packers'  decree. 

"This  information  Is  very  valuable  to  us,  as  it  will  enable  us  to  accordingly 
prepare  our  arguments  in  connection  with  the  subject,  and  I  might  state  that 
the  National  Wholesale  Grocers'  Association,  as  well  as  other  interests  that 
bave  allied  themselves  with  our  cause,  will  be  represented. 

"  It  might  be  of  interest  for  you  to  learn  that  we  have  been  informed  by  the 
California  Prune  and  Apricot  Association,  which  r^resents  a  membership  of 
11,000  growers  in  the  Slate  of  California,  that  they  have  passed  a  resolution 
protesting  against  any  modification,  and  a  copy  of  same  has  been  sent  to  the 
Attorney  General- 

"Thls  shows  the  attitude  of  an  organlzntlon  representing  an  Important  in- 
dustry In  our  State,  in  face  of  the  fact  that  the  packers  contend  that  the  a^- 
cultnral  industry  are  in  favor  of  a  modification. 

"  We  feel  verv  much  gratified  that  we  can  "^ 

Well— — 

Mr.  SuiTH.  Read  the  compliment.  Senator. 

Senator  Shortridoe,  Ton  know  they  say  that  the  man  who  blushes  is  not 
quite  a  brute,  so  I  blush. 

"  We  feel  very  much  gratified  that  we  can  count  upon  your  support,  and  we 
want  you  to  know  that  we  exceedingly  appreciate  your  Interest  in  the  matter. 
"  Tours  respectfully, 

"  WlUJAM  Ck-VFF  Co," 

r  have  not  been  in  the  Senate  long  enough  to  overcome  native  modesty. 

Mr.  Smith.  Xou  will  soon  get  over  it. 

Senator  Shobtridgb,  Here,  gentleman,  is  a  letter  from  J.  H.  Newbauer  & 
Co..  of  San  Francisco,  dated  October  14.  I  decline  to  read  that.  But  it  is  a 
very  courteous  letter. 

Judge  Haibee.  Tou  might  submit  It  confidentially. 

Senator  Shobtridge.  But  not  for  the  record. 
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A  later  letttr  from  HaRs  Bros.,  October  14.  Addremlag  me,  It  r«ads  «» 
fallows : 

"  We  are  In  receipt  of  your  night  letter  of  yesterday,  and  hasten  to  tbank 
you  for  your  interest  which  you  have  evinced  In  the  packers'  consent  decree 

"  We  need  not  assure  you  that  we  will  be  represented  at  the  oral  hearings, 
which  will  begin  November  28,  to  present  onr  arguments.  Written  statements 
will  also  be  filed  with  the  Attorney  General  on  or  before  November  18. 

"Again  thanking  you  and  assuring  you  of  our  appreciation,  we  reaiaiD, 
■'  Very  truly  yours, 

"  Haas  Bbob., 
By"CHAa.  W.  Haas,  Prenident." 

Here,  gentlemen,  Is  a  later  letter  of  October  15  from  Dodge,  Sweeney  &  Co.. 
addressed  to  me.  which  reads  as  follows: 

"  We  are  very  much  obliged  for  your  telegram  telling  us  how  to  proceed  in 
regard  to  henrlngs  on  the  question  of  modifying  the  packers'  decree, 

"  Tour  interest  and  activity  In  these  matters  are  very  much  appreciated  by 
the  entire  grocery  community,  both  wholesale  and  retail. 

"  It  might  interest  you  to  know  that  the  Prune  and  Apricot  Growers'  Associa- 
tion, one  of  the  largest  growers'  associations  in  the  State,  with  a  membership 
of  1,400,  have  gone  definitely  on  record  by  wiring  a  protest  to  Attomev  General 
Daugherty  against  modifying  the  decree.  We  note  that  it  has  been  stated  that 
Attorney  General  Daugherty  is  giving  this  matter  consideration  at  the  behest 
of  tie  California  Growers'  AasoclatioQ. 

"Again  thanking  you,  we  remain, 
"  Tours  truly, 

"  Dodge.  Sweeney  k  Co." 

A  letter  of  acknowledgment  from  Sussman,  Wormaer  &  Co.  evincing  their 
Interest  In  this  matter.    I  will  not  read  it. 

Here  Is  a  letter  from  Mr.  Aaron  Saplro,  from  New  York,  dated  October  12, 
1921.    Addressing  me  he  says  r 

"  Representatives  of  various  cooperative  associations  in  California  have  been 
advised  that  Attorney  General  Daugherty  Is  considering  the  reopening  of  the 
packers'  consent  decree,  for  the  purpose  of  permitting  the  Chicago  packers  to 
go  back  into  the  matters  of  canning  and  selling  fruits  and  foods. 

"  It  was  further  stated  that  the  initiative  for  this  activity  on  the  part  of  the 
Attorney  General  arose  from  an  appeal  from  the  organized  fruit  growers  of 
California  to  the  Attorney  General. 

"  Further  information  Indicates  that  the  spokesman  in  this  case  seems  to  be 
Mr.  Vernon  Campbell,  of  San  Jose 

"  Mr.  Campbell  ia  the  manager  of  a  cannery  known  as  (he  California  Co- 
operative Canneries  of  San  Jose,  which  owns  and  operates  a  very  large  cannery, 
built  at  an  expense  of  approximately  $500,000,  of  which  practically  all  the 
money  was  originally  put  up  by  Armour  &  Co. 

"Armour  &  Co.  then  took  a  mortgage  back,  although  the  mortgage  was  prac- 
tically as  large  as  the  entire  original  Investment. 

"At  the  same  time  Mr.  Campbell  had  a  contract  with  Armour  &  Co.  whereby 
the  products  of  the  cannery  would  be  sold  to  Armour  &  Co.  at  prices  to  be 
fixed  as  there  stated.  It  is  reported  that  Mr.  Campbell  was  personally  to  re- 
ceive a  reward  of  one-half  of  1  per  cent  of  the  gross  sale  price  of  these  products 
covered  by  the  contract  to  Armour  &  Co. 

"  Then  a  Santa  Clara,  fruit  growers'  association  was  organized  as  a  coopera- 
tive association,  to  which  the  growers  would  deliver  fruit  to  be  canned  by  the 
cannery  company. 

"  Whether  or  not  this  was  organized  for  the  Interest  of  the  growers  is  dis- 
tinctly as  open  question,  on  which,  IE  necessary,  you  can  secure  direct  state- 
ments from  San  Jose. 

"  Many  of  the  growers  who  delivered  fruit  to  the  growers'  association  have 
had  to  take  stock  In  the  canneries  in  payment  for  part  thereof. 

"  Unquestionably  some  growers  therefore  have  a  bona  fide  Interest  in  the 
stock  as  well  as  the  canning  activities  of  the  California  Cooperative  Canneries. 
I  believe  you  will  find  that  the  actual  number  of  fruit  growers  so  interested  Ib 
much  less  than  1,000. 

"  Whether  or  not  this  situation  could  be  called  a  cooperative  concern  or  an 
Armour-Campbell  concern  Is  another  open  question. 


itv  Google 


PiCKEES     CONSENT  DECBEE,  165 

"  Id  any  event.  Mr.  Campbell  was  unqnestlonably  authorized  to  speak  for 
this  particular  concern.  . 

"  But  as  a  whole,  the  fruit  growers  of  California  and  the  cooperative  organi- 
zatioDB  handling  their  fruit  do  not  request  or  approve  any  amendment  of  the 
packer  decree  which  will  hring  Armour  &  Co.,  or  Swift  &  Co.,  or  the  other 
Chicago  packers  into  their  old  activities  again. 

"Afl  counsel  for  the  California  Prune  and  Apricot  Growers,  San  Jose,  em- 
bracing Bpproiimately  12,000  members  and  marketing  the  greater  part  of  the 
prime  and  apricot  crops  of  California ;  for  the  California  Pear  Growers'  Aaso- 
ciation,  San  Francisco,  which  markets  about  80  per  cent  of  the  canning  pears 
of  California:  for  the  Fruit  Growers  of  California  (Inc.),  San  Jose,  which 
markets  a  large  amount,  but  not  the  controlling  amount  of  apricots,  cherries, 
and  small  fruits  for  canning  purposes  In  the  Santa  Clara  Valley ;  for  the  Central 
California  Berry  Growers,  San  Francisco,  which  markets  almost  the  entire 
canning  berry  crop  of  central  California ;  arid  for  other  cooperative  assoda- 
tiona,  I  ask  that  you  make  this  situation  clear  to  the  Attorney  General. 

"One  of  the  California  Congressmen  In  September  deSnltely  requested  the 
manager  of  the  California  Prune  &  Apricot  Growers  (Inc.)  and  the  manager 
ot  the  Fruit  Growers  of  eailtornla  (Inc.)  to  wire  or  write  to  the  Attorney 
General  supporting  the  request  of  Mr.  Campbell,  with  the  express  and  distinct 
Btatemeut  that  he  desired  the  matter  reopened  so  as  to  permit  Armour  &  Co. 
to  handle  fruits,  etc.,  because  of  the  unusual  efficiency,  and  so  on,  of  that  firm. 

"The  managers,  of  course,  declined  to  give  any  such  indorsement. 

"  We  are  a  bit  fearful  that  the  Attorney  General  may  be  misled  as  to  the 
real  attitude  of  the  fruit  growers  of  Caallfornia  and  their  representatives. 

"Will  you  take  this  up  with  the  Atorney  General  and  And  out  the  presMit 
status? 

"  I  will  deeply  appreciate  your  courtesy  herein. 
"  Very  truly  yours, 

"Aabon  S.ipibo." 

The  Chaibman,  Senator,  he  purports  to  represent  these  associations  as 
counsel? 

t^enator  Shobtridoe.  He  so  states ;  yes,  Mr.  Chairman. 

The  Chairman.  Do  yon  know  whether  it  was  ever  referred  to  any  of  these 
ofRanizations,  to  the  membership,  or  In  any  way? 

Senator  Shobtbidge.  No ;  I  do  not.  Nor  do  I  recall  that  I  have  had  the 
pleasure  of  meeting  him.  T  found  that  among  the  flies  turned  over  to  me 
yesterday. 

Here  Is  a  letter  from  Sacramento,  dated  November  the  2d,  this  month,  from 
Mr.  P.  C.  Drescher,  who  had  formerly  telegraphed  and  written  me.  It  reads 
as  follows : 

"I  desire  to  acknowledge  with  due  appreciation  your  expressed  interest  and 
helpfulness  In  connection  with  the  suggested  modification  of  the  packers: 
consent  decree. 

"  No  doubt  you  have  learned  since  the  matter  first  arose  how  near  the 
Attorney  General's  office  was  In  asking  the  court  for  a  modification  " — 

I  don't  know  what  prompted  him  to  say  that,  but  I  am  not  in  possession  of 
any  information  which  would  warrant  It.  I  say  that  because  from  time  to 
time  I  have  gotten  into  touch  with  the  Department  of  Justice  and  learned 
merely  this,  that  he  infended  to  have  the  matter  looked  Into  most  thoroughly, 
reserving  decision  until  the  whole  matter  was  fully  heard  and  considered. 

However,  to  repeat: 

"No  doubt  you  have  learned  since  the  matter  first  arose  how  near  the  Attor- 
ney General's  office  was  in  asking  the  court  for  a  modification,  seemingly  with- 
out giving  any  opportunity  for  public  expression  and  acting  almost  entirely 
on  representations  lai^ely  outside  of  the  facts  as  made  by  a  certain  California 
cooperative  interest  representing  a  very,  very  small  percentage  of  the  canning 
industry,  and  In  fact  heretofore  financed  and  controlled  by  one  of  the  large 
meat  packers. 

"All  kinds  of  misinformation  has  been  used  and  Is  being  used  by  this  interest, 
but  where  the  question  has  had  a  fair  consideration  and  the  ultimate.  Inevi- 
table consequences  considered  the  producers  of  this  State  have  gone  on  record 
In  (heir  own  protection  as  strongly  opposing  any  modification,  as,  for  instance, 
among  others,  the  California  Prune  and  Apricot  Growers'  Association,  repre- 
senting a  membership  of  11,000  growers;  the  Canners'  League  of  California, 
representing  the  output  of  over  70  per  cent  of  the  canned  fruits  and  vegetables 
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packed  In  this  State;  the  Calllornla  Peach  and  Fig  Growera'  AModetion,  rep- 
resenting a  very,  very  large  proportion  of  those  products  growD  in  this  State; 
the  Superior  California  Cftrui  Exchange,  operating  In  eigbt  counties  of  superior 
California." 

You  Bee,  we  have  a  superior  Celifornia.  It  is  proper,  though,  to  say  to  you 
gentlemen  that  that  refers  to  thef  citrus-growing  tier  of  counties  lying  in  what 
we  call  northern  California,  for  we  raise  oranges  there  in  northern  California 
as  well  as  In  southern  Caiifomla.    We  raise  everything  there. 

Mr.  HEwrrr.  Ton  raise  It^I. 

Senator  Shobtbidob.  Yes.  Well,  they  raise  that  in  other  States,  too.  Con- 
tinuing, the  letter  says : 

'•  The  California  Dried  Fruit  Association,  representing  over  95  per  cent  of 
the  dried-fruit  Industry  of  the  State;  the  California  Fruit  Distributors,  repre- 
senting over  60  per  cent  of  the  deciduous  fruits  shipped  green  from  this  State. 
Also  several  chambers  of  commerce  have  given  the  subject  careful  considera- 
tion and  have  gone  on  record  actively  in  opposing  any  modification  whatever 
of  said  decree,  among  others  being  the  San  Francisco  Chamber  of  Commerce, 
the  Los  Angeles  Chamher  of  Commerce,  the  San  Jose  Chamber  of  Commerce, 
and  the  San  Jose  Merchants'  Association.  These  are  all  representative  bodies, 
representing  very  largely  the  real  interests  producing,  manufacturing,  and  dis- 
tributing food  products. 

"  In  one  of  your  letters  you  suggested  that  you  would  like  to  be  furnlslied 
some  Information  in  connection  with  the  subject.  With  this  in  mind,  I  will 
forward  you  later  copy  of  a  letter  along  general  lines  which  I  trust  will  give 
you  briefly  the  facts  nnd  an  outline  of  the  inevitable  consequences  if  a  modifl- 
catlon  Is  had.  Copies  of  said  letter  may  also  he  furnished  to  some  of  our  other 
Representatives  in  Congress. 

"The  subject  is  regarded  here  as  a  very  important  one  for  the  producing 
interests  of  this  State,  as  evidenced  by  the  expressions  dted  and  many  others 
of  similar  import.  Everyone  here  feels  that  jou  may  be  relied  upon  to  coop- 
erate in  every  way  for  the  protection  and  the  best  interests  of  California — 
producer,  distributor,  and  eonsumet^and  can  assure  you  that  such  cooperation 
will  be  highly  appreciated. 

■'  Some  of  the  California  interests  will  be  represented  at  the  hearings  to  be 
had  before  the  commission  organized  by  the  Attorney  General  for  such  purpose, 
and  probably  will  get  in  touch  with  you  at  that  time.  Meanwhile  should  there 
be  any  other  Information  that  you  require,  I  will  gladly  arrange  to  fnralsb  it 
as  far  as  may  be  possible. 

"  Thanking  you  again  for  the  deep  Interest  you  have  already  shown  in  this 
question,  I  remain,  with  kind  personal  regards, 
"Very  sincerely  yours, 

"  P.  C.  DSESCHEB." 

Here  is  a  letter  from  Griffith-Burney  Co..  of  San  Francisco,  dated  November 
■  4,  1921,  which  is  merely  to  say  that  they  had  written  me  formerly,  inclosing  a 
statement,  quite  an  elaborate  statement  or  document,  which  reads: 

'"  Statement  by  committee  representing  canners'  league  members  who  oppose 
change  in  consent  decree  against  meat  packers." 

It  is  quite  an  elaborate  statement,  as  I  say,  and  I  do  not  know  whether  you 
gentlemen  have  been  furnished  with  It  or  not. 

The  Chairman.  I  do  not  think  we  have.  * 

Judge  Haireb.  You  may  read  It,  Senator, 

The  Chaibmab.  I  do  not  think  we  have  received  that  statement,  Senator. 

Mr.  McKiNNET.  I  may  say  that  that  Is  what  might  he  called  the  first  draft 
of  the  argument  I  presented. 

The  Chaibman.  Mr.  McKlnney  has  appeared  here,  Senator,  and  so  has  Mr. 
Chase ;  they  are,  respectively,  the  secretary  and  president  of  the  canners' 
league.    I  do  not  think  we  have  that  statement  in  the  record,  however. 

Mr.  McKiNirar.  Griffith-Dumey  Co.  are  simply  a  canner  company  of  San 
Francisco. 

The  Chaibman.  You  may  put  it  in. 

Senator  Shobteime.  Their  letter  addressed  to  me  Is  as  follows : 

"  We  wrote  you  a  few  days  ago  in  connection  with  the  movement  to  modify 
the  decree  restricting  Armour  &  Co.  and  the  balance  of  the  '  Big  Five '  packers. 
We  Inclose  herewith  statement  issued  by  the  Canners'  League  of  Califonila, 
together  with  a  copy  of  the  wire  that  was  sent  to  the  Attorney  General,  which 
I  commend  to  your  kind  attention,  and  wonld  liaft  that  you  do  everything  you 
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p088lbly  can  to  protect  tbe  totereats  of  the  California  canneFg  and  wholesale 
grocers  of  the  Ualted  States,  to  prevent  any  modification  of  the  decree. 
Very  respectfully, 

"  C.  S.  DcaHKy," 


OcTOBttB  3,  1921. 

E  REPBE8BKTISG  CANNERS'  LKAGtlB   MEUBBBS   WHO  OPPOSE 


Attached  is  copy  of  telegram  sent  to  Attorney  General  Daogherty  September 
15, 1921.  and  bearing  individual  signatures  of  canners.  In  this  telegram  refer- 
ence is  made  to  Vernon  Campbell,  general  manager  of  the  Oatlfornia  Coopera- 
tive Canneries,  becanse  of  the  mfsstatementa  he  Is  alleged  to  have  made;  but 
we  want  to  make  it  very  clear  that  this  is  not  a  controversy  between  tliose 
engaged  in  the  cooperative  movement  in  California  and  the  canners.  We  could 
not  fairly  oppose  any  cooperative  movement  which  Is  honorably  managed  and 
which  meets  its  obligiitions  with  the  growers,  b«t  we  do  oppose  statements 
alleged  to  have  been  made  by  the  representative  of  a  concern  which  everyone 
knows  to  have  been  financed  from  the  start  by  Armour  &  Co. 

We  feel,  therefore,  that  it  is  not  necessary  to  go  into  any  special  detail  cov- 
ering his  allegations,  because  he  surely  does  not  represent  the  canning  industry, 
and  we  think  Investigation  will  show  that  he  does  not  represent  any  large 
percentage  of  the  growers.  The  California  Cooperative  Canneries'  three  plants 
represent  less  than  5  i^r  cent  of  the  number  of  plants  in  operation  in  the  State 
and  we  believe  we  are  safe  In  saying  that  they  pack  less  than  5  per  cent  of  the 
fniit  and  vegetables  of  the  State. 

Our  opposition  to  the  modification  of  the  consent  decree  can  be  summed  up 
briefly  as  follows; 

1.  The  fruit-canning  industry  of  California  has  been  built  up  over  a  period 
of  30  years  to  a  point  where  more  fruit  Is  paclied  in  California  than  In  all 
of  the  rest  of  the  United  States  combined,  and  by  a  large  number  of  independent 
operators,  practically  all  of  whom  distribute  through  wholesale  grocers.  This 
method  of  distribution  has  been  economic  and  has  been  so  organized  that  the 
wholesaler  has  purchased  his  requirements  early  each  season,  and  through 
'hese  early  purchases  the  canner  has  been  able,  to  a  considerable  iesree.  to 
floance  his  operations.  The  advent  of  the  meat  packer  into  the  distributing 
Held  wonld  disorganize  this  logical  and  economic  method  of  distribution,  making 
the  purchase  of  canned  fruits  by  the  wliolesaler  less  desirable  and  thus  inter- 
fering with  this  proper  method  of  financing  particularly  the  small  packer, 

2.  The  present  method  of  distribution  through  a  large  number  of  Independent 
liistrlbutors  has  made  it  practical  for  a  large  number  of  Independent  cannera 
to  operate  successfully  in  California,  and  we  firmly  believe  that  If  the  meat 
packers  had  been  permitted  to  continue  their  inroads  into  the  industry  In 
California  the  net  result  in  a  very  few  years  would  have  been  the  concentra- 
tion of  the  business  Into  very  few  hands,  as  was  the  case  in  the  meat  Industry. 
If  the  consent  decree  Is  modified,  they  will  accomplish  this  purpose. 

3.  The  success  of  the  California  canned  fruit  industry  has  been  built  up  on 
superior  quality  and  the  pride  which  leading  packers  In  California  have  taken 
In  the  good  name  of  their  product.  It  was  found  when  the  meat  packers  were 
buyers  of  California  canned  fruit  that  in  an  effort  to  own  the  product  at  a  lower 
price  than  their  competitors,  they  favored  tliose  lots  In  which  quality  was 
skimped.  For  this  reason  most  of  the  quality  packers  of  California  never 
were  sellers  to  the  meat  packers  and  would  not  be  if  the  consent  decree  were 
modified. 

4.  We  are  told  that  the  contention  of  the  meat  packers  is  that  tliey  desire 
again  to  enter  the  California  fruit  industry  merely  as  distributors,  but  we  do 
not  believe  the  history  of  the  growth  of  the  meat  packers  bears  out  any  such 
contention.  In  the  period  of  their  early  growth  naturally  the  distributing 
facilities  which  they  built  up  were  for  the  purpose  of  distributing  their  own 
products,  and  while  now  at  times  tlieir  first  entry  into  outside  Industries  la 
(hroagh  the  distributing  end,  still  we  are  thoroughly  convinced,  and  believe 
all  the  facts  will  bear  us  out.  that  they  are  primarily  manufacturers  and  that 
from  this  base  their  operations  and  control  are  directed  both  ways;  that  is, 
back  to  the  source  of  production  and  forwnrd  to  the  means  of  distribution. 
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We  are  convinced  that  If  they  nre  permlttpil  to  enter  the  dlstrlbutlni^  end  of 
the  buslnesa,  th^  will  steadiljr  expand  into  man ufactu ring  and  production. 
The  best  proof  of  this  Is  In  their  operations  throufcli  the  California  Cooperative 
Canneries.  Already  Armour  1b  alleged  to,  and  we  believe  does,  control  not  only 
the  canning  plants  but  eUo,  throuKh  crop  advances,  made  by  the  California 
Cooperative  Canneries,  controls  many  orchards. 

5.  We  are  informed  that  the  advocates  of  modification  of  the  consent  decree 
aHsert.  that  a  need  exists  for  this  added  means  of  packing  and  distribution,  and 
base  this  on  the  claim  that  soon  after  the  consent  decree  became  operative, 
prlcesi,  fell  and  many  eanners  throughout  the  country  sulTered  severe  loases. 
We  do  not  believe  any  one  would  take  this  contention  seriously  for  the  reason 
that,  as  every  one  iinows,  a  general  change  In  economic  conditions  came  at  this 
time  which  brought  about  even  sharper  reductions  In  price  for  rubber,  cotton 
and  practically  all  commodities.  If  this  claim  should  be  true,  we  submit 
that  the  ramifications  of  the  packers'  operations  are  far  greater  than  generally 
understood  and  therefore  their  control  was  far  greater  and  more  dangerous 
than  people  rcftlize. 

(Attached  thereto  is  telegram  of  September  15.  1921,  to  H.  M.  Daugherty. 
Attorney  General  of  the  United  States,  which  has  heretofore  been  placed  in  the 
record.) 

Senator  Shobtbidge.  Here  is  a  letter  dsited  November  the  5th  from  the  Dried 
Fruit  Association  of  California,  417  Market  Street,  San  Francisco.  Addressed 
to  me.  it  reads  as  follows: 

"  Tou  are  doubtless  Informed  as  to  the  effort  being  made  by  the  so-called 
Big  Five  meat  packers  to  obtain  a  modification  of  the  consent  decree  entered 
into  with  the  Attorney  General. 

"  Certain  interests  in  California  have  interested  themselves  in  this  fight  and 
we  feel  have  given  a  false  impression  as  to  the  wishes  of  the  farmers  and 
business  houses  of  this  State. 

"  This  feeling  we  have  embodied  in  the  form  of  a  resolution,  a  copy  of  which 
we  inclose  We  will  not  attempt  to  make  any  arguments  other  than  to  say 
that  we  believe  that  all  the  reasons  afEectiog  this  decree  In  the  first  place  are 
still  in  force  and  that  there  should  be  no  modifications  at  this  time. 

"We  trust  that  you  will,  If  occasion  offers,  give  this  matter  your  careful 
attention  and  not  be  deceived  by  the  propaganda  of  those  interests,  that  are 
for  evident  •Jeifl'fh  reawns,  seeking  to  have  just  restrictions  removed. 
"Yours  \erv  truly 

"Deied  Fbuit  Association-  of  Cai.ifob.\i..\. 
"  J.  L,  Chaddock,  Secretary." 

And,  then,  attached  to  this  letter  is  the  resolution  referred  to- 

The  Chaibman.  Senator,  I  might  lessen  your  work  by  stating  that  the  reso- 
lution has  been  offered  in  evidence  here,  and  Is  now  in  the  record. 

Senator  Shobtsidgc.  I  see.    Thank  you. 

Here  is  a  later  letter  from  the  White  Star  Canning  Co.  That  company  is 
located  at  East  San  Pedro,  Calif.  San  Pedro,  however,  now,  is  a  part  of  the 
city  of  Loa  Angeles.  A  city,  as  jou  know,  of  probably  700,000  inhabitants, 
and  will  have  a  million  in  1925. 

This  letter  was  furnished  rae,  and  it  may  be  In  the  record.  It  is  addressed 
to  the  Attorney  General. 

The  Chairman.  That  has  been  sent  direct  to  the  Attorney  General ;  yes, 
Senator. 

Senator  Shortkidge.  Then  I  will  not  trouble  you  with  reading  It.  I  will 
hand  It  to  the  reporter.i 

The  Chairman.  It  has  been  sent  direct  to  the  Attorney  General,  Senator. 

Senator  Shortriuoe.  I  will  not  read  it.  but  Just  hand  it  In. 

(The  letter  referred  to  is  as  follows : ) 

White  Stab  Cannihtq  Co., 
East  San  Pedro.  CaUf.,  November  12.  19S1. 
Hon.  H.  M.  Dauohebtt. 

Attorney  OeMral,  Department  of  Jiistice.  WasMngton,  D.  C. 

Honorable  Sib  :  It  Is  claimed  that  the  reentry  of  the  Big  Five  packers  into 
the  diatributlon  of  all  food  products  would  be  of  great  benefit  to  the  eanners. 
On  the  contrary,  we  believe  that  it  would  be  a  great  detriment  to  the  fish 
eanners,. as  it  would  eventually  cause  the  Jobbers  and  wholesale  grocers  of 
the  country  to  withdraw  from  the  handling  of  fishery  products,  owing  to 
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tiielr  inability  to  compete  wtth  the  S\g  Five,  who  handle  these  products  as  a 
kie  line.  This  would  result  In  the  narrowing  of  the  trade  channels  tbrough 
whicH  tlie  canners  dlBpoae  of  their  products;  would  make  the  cannets  de- 
pendent upon  the  Big  Five  for  the  murltetlng  of  these  products,  and  enable  the 
Big  rive  to  dictate  prices,  terms,  etc. 

Just  as  Boon  as  this  condition  existed  the  Big  Five  would,  as  a  matter  of 
course,  enter  the  canning  business.  This  could  lead  to  the  establishment  of  a 
moDop(dr,  which  does  not  and  can  not  exist  under  the  present  conditions,  and 
would  result  in  hardships  to  the  trade  at  large. 

Therefore,  we  conalder  the  proposed  modification  of  the  packers'  consent 
decree  a  grave  menace  to  the  fish-canning  industry,  which  at  present  is  the 
result  of  10  years  of  time,  labor,  and  money  spent  in  the  establishment  of 
same  and  in  the  Introduction  of  the  products  which  are  being  packed. 

We  desire  to  protest  against  any  modification  of  this  decree  whatever. 
Yours  respectfully, 

WHrrc  Star  Canhing  Co. 
W.  J.  Kino,  Secretarp. 

CC.  Hon.  Hiram  Johnson,  Hon.  Samuel  Shortrldge,  and  Hon.  Henry  Z.  Osborne. 

Senator  SHOBTamoe.  Here  is  another  letter  from  Grifflth-Dumey  Co.,  as  of 
this  month,  November  2.  Perhaps  it  will  serve  some  purpose  to  read  it.  It  is 
not  long.    It  reads: 

"As  you  are  probably  aware,  the  Chicago  meat  packers  are  endeavoring  to 
modify  the  decree  by  which  they  were  prohibited  from  handling  many  articles 
outside  of  their  regular  lines. 

"  If  It  is  the  Intention  of  the  present  United  States  officials  to  create  a  further 
monopoly  in  foodstnfFs,  all  that  is  necessary  is  to  put  the  stamp  of  approval 
on  the  past  business  methods  of  the  Big  Five  packers  by  modifylnj;  the  consent 
decree  whereby  packers  may  handle  all  food  products.  They  may  not  only  be 
content  in  course  of  time  to  handle  such  food  commodities  as  purely  wholesalers 
or  Jobbers,  but  may  eventually  strike  at  the  source  of  production  with  a  view 
of  controlling  it,  thereby  creating  a  monopoly  far  worse  than  any  other  that 
has  ever  existed,  and  the  ultimate  outcome  would  be  sky-iiigh  prices,  which,  of 
course,  the  consumer  must  bear.  From  a  common-sense  viewpoint,  it  surely 
would  be  a  great  deal  safer  to  trust  four  or  five  thousand  independent  business 
concerns,  scattered  throughout  the  entire  country,  to  market  in  a  wholesale  or 
jobbing  way  food  commodities  rather  than  to  take  a  chance  on  a  few  fluancially 
powerful  concerns,  whose  Interests.  It  is  said,  are  largely  more  or  less  clOBely 
Interwoven.  Common  sense  should  and  must  prevail  In  this  matter. 
"  Very  respectfully  yours. 

"  J.   S.   DUBNBT"." 

Here  is  a  letter  addressed  to  me  by  the  Chamber  of  Commerce  of  San  Jose. 
The  gentlemen  knew  that  I  am  very  well  acquainted  with  every  street  and 
alley  In  San  Jose.  1  have  occupied  two  offices,  Senator,  In  my  life — janitor  of  a 
public  school  and  my  present  position.  But  I  know  SJan  Jose.  But  that  is 
Apart    This  letter  is  dated  October  21.  addressed  to  me,  and  It  reads  as  follows : 

"At  a  regular  meeting  of  our  board  of  directors  held  October  18.  1921,  fte 
following  resolution  was  unanimously  adopted : 

"'Regolved,  That  this  organization,  the  San  Jose  Chamber  of  Commerce, 
representing  a  large  membership  of  this  community,  located  in  the  very  heart 
of  the  canning,  dried-fruit  packing,  and  producing  Industry  of  the  State  of 
■Califoraia.  Is  unalterably  opposed  to  any  modification  of  the  consent  decree 
whereby  the  meat  packers  might  again  be  allowed  to  act  as  distributors  for 
^Ml^  products,  and  we  furthermore  view  with  alarm  any  modification  permitting 
of  their  methods  of  distribution  and  probable  ultimate  control  of  our  fruit 
industry.' 

"  Very  truly  yours. 

"  RoscoK  D.  Wtatt,  Manager.'.' 

I  think  I  have  called  attention  to  all  that  I  have  received,  with  the  exception 
.of  what  I  am  now  about  to  add.  I  have  here  a  list  of  all  the  people  from  whom 
I  have  received  communications,  as  follows : 

Preston  McKinney.  secretary  Canners'  League  of  California.  San  Francisco. 

Hall  Luhrs  &  Co.,  Sacramento,  Calif. 
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Stetson  Barrett  Co.,  Loa  Augelee,  Calif. 

Wellman  Peck  Co.,  Ban  Diego,  Calif. 

San  Diego  Wholesale  Orocers'  Association,  San  Diego,  Calif. 

Elauber  WaDgenbelm  Co.,  San  Diego,  Calif. 

Simon  Levi  Co.,  San  Diego,  Calif. 

Son tb western  Grocery  Co.,  San  Diego,  Calif. 

J.  R.  Garrett  Co.,  Maryavllle,  Calif. 

J.  H,  Newbauer  &  Co.,  San  Franctsco,  Calif. 

Williflni  ClHfE  Co.,  San  Francisco,  Calif. 

Dodge  Sweeney  &  Co.,  San  Francisco,  Calif. 

Tillman  &  Bendel  (Inc.),  San  Francisco,  Calif. 

P.  C.  Drescher,  San  Francisco,  Calif. 

Haas  Brofl.,  San  Francisco,  Calff. 

W.  R.  Weldon,  president  Ghannell  Commercial  Co.,  Loa  Angeles,  Calif. 

Walsh  Cot  Co.,  San  Jose,  Calif. 

M.  A.  Newmark  &  Co.,  Los  Angeles,  Calif. 

Sussman  Wormaer  &  Co.,  San  Francisco,  Calif. 

Mebius  &  Drescber  Co.,  Sacramento.  Calif. 

jlaron  Saplro,  San  Francisco. 

Roscoe  D.  Wyatt,  manager  Chamber  oC  Commerce,  .San  Jose,  Calif. 

Griffith-Dumey  Co..  San  Francisco.  Calif. 

Dried  Fnilt  Assocfation  of  California,  San  Francisco,  Calif. 

White  Star  Canning  Co.,  Bast  San  Pedro,  Calif. 

A.  O.  Oullahan,  managing  secretary  Chamber  of  Commerce,  Stockton,  Calif, 

Now,  I  think  I  have  called  attention  to  each  and  all  of  the  letters  and  tele- 
grams which  came  to  me  from  California  in  regard  to  this  matter,  with  the  ex- 
ception of  what  I  am  now  going  to  invite  your  attention  to,  in  fairness,  for,  to- 
repeat  myself,  I  have  felt  Its  simply  my  duty — no  more,  no  less — to  let  you 
gentlemen  have  the  information  wh!ch  came  to  me. 

Now,  It  is  but  only  fair  to  call  your  attention  to  four  telegrams  that  came  to- 
me from  Visalia.  That  is  down  in  the  San  Joaqnin  Valley.  They  are  a  rich 
county  there  In  what  we  may  call  the  lower  tier  of  counties,  in  the  San  Joaquin 
Valley. 

Now,  these  four  telegrams  are  all  dated,  I  see,  on  Septemtier  the  17th,  and, 
with  your  permission,  I  will  rend  them  for  the  record.    They  ai 

"  Visalia,  Calif., 
"  Fruit  interests  of  California,  with  exception  of  few  private  c 
work  with  wholesale  groceries,  earnestly  desire  moiJiflcationa  of  packers'  decree 
allowing  those  efficient  and  economical  distributing  organizations  to  market  our 
products.  We  have  ahead  of  us  tremendous  Increase  in  production  and  need 
all  possible  outlet  to  avoid  stagnant  markets  and  financial  disaster. 

"  ViSAijA   Geowebs'    Association, 
"  F.  P.  Wmnch,  President. 
"  R.  W.  Core,  Secretary." 

Another  telegram  from  the  same  city,  of  the  same  date,  reads  as  follows: 

"  Fruit  men  of  California  practically  unanimous  for  modification  of  packers' 
^cree  allow  eslsting  organizations  with  years  of  experience  efficient  and 
economical  distribution  to  market  their  fruit  every  avenue  must  be  kept  open 
for  our  crops. 

"  Small  Land  Co." 

I,  dated  the  same  date,  September  17,  reads  as 

"Protect  California  fruit  crops,  modify  packers'  decree,  permit  experienced 
distributing  concerne  continne  marketing  of  our  stock.  Markets  should  be 
available  for  increased  production.    Hold  overs  must  not  occur  as  past  season. 

"  W.   J.   FULGHAM." 

And  another  from  Visalia.  as  follows : 
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apivoachiiie  a  period  of  gn&tlj  increased  prodnctloa  and  need  all  poasible 
outlets  for  our  goods  to  avoid  flnancUl  disaster. 

"  J,  K,  TUTTTJt." 

Senator  Shobtbidge.  And  I  received  also  two  letters  from  Mr.  Vemon  Camp- 
belL  The  Best  one  I  have  before  me  la  dated  October  26,  1921,  and  the  other  Is 
a  little  earlier— Oetot>er  20.  And  In  one  or  the  other,  or  In  both,  there  were  In- 
closed printed  matters  which  I  have  here,  and  which,  of  course,  I  am  glad  to 
leave  with  the  committee,  as  It  may  serve  some  pnrpose. 

The  Chaibmak.  I  think  the  printed  matter,  Senator,  is  In  our  flies.  I  do  not 
think  it  is  in  the  record  of  this  public  hearing,  however. 

Senator  Shobtbdwe.  Weil,  I  will  read  these  letters,  and  It  you  wish  I  will 
place  this  printed  matter  In  the  record. 

The  Chaibuah.  It  may  go  in  if  you  wish.    Just  as  you  see  St,  Senator. 

Senator  Shohtbidre.  Very  well.  I  think  it  is  only  fair,  of  conrse,  to  put  It  In. 
But  I  am  not  here  In  any  other  attitude  than  to  present  the  Information  which 
comes  to  me.  I  wiu  pot  It  in  the  record.  Now,  this  letter  of  October  26,  I 
don't  know  whether  that  has  been  read  or  not.  It  is  from  Mr.  Vemon  Gamp- 
bdl. 

The  Chaibuan.  I  don't  know  whether  that  letter  has  been  read  at  all. 

Senator  Sboetbidge.  It  is  brief,  and  probably  It  will  be  helpful.  He  addresses 
me  from  San  Jose,  as  follows : 

OCTOBKB  26,  1921. 

Senator  Sauuei,  M.  Shoktbidoe, 

United  States  Senate. 

Deab  Sib  :  I  am  a  California  farmer  organization  leader.  Been  at  It  many 
years,  moat  of  my  life,  and  believe  I  know  what  I'm  talking  about  The  sub- 
ject discussed  in  Inclosures  is  live,  vital,  and  may  require  your  offldal  atten- 
tion any  moment. 

The  sore  spot  In  our  social  strocture  la  distribution.  We  continue  to  use 
Qie  OS  cart  when  a  steam  railway  is  needed. 

Tbe  producers  now  have  a  modem  piece  of  machinet?  under  Govemmoit 
control,  but  "  special  Interests  "  are  moving  heaven  and  earth  to  prevent  our 
use  of  it. 

Good  Lord,  if  this  country  could  save  the  billions  that  are  wasted  and  ex- 
torted from  the  people  through  the  present  so-called  system  of  distribution, 
which  is  an- uncoordinated,  hit  and  miss,  unintelligent,  go  as  you  please,  hold-up 
game,  we  would  not  need  to  worry  about  the  cost  of  freight,  the  wages  ot 
railroad  workers,  the  cost  of  armaments,  or  tbe  need  of  good  roads.  There 
would  be  more  money  than  anybody  would  know  what  to  do  with,  at  Least 
nntil  Henry  increased  hla  lliver  factory  and  output  sufficiently  to  absorb  the 
surplus  cast). 

Yours  truly,  Vebnor  Caufbell. 

(The  inclosures  In  Mr.  Campb^l's  tetter  are  as  follows :) 

Gaufobnia  Coopzbattve  Oannebies, 

San  Josfi.  Cauf.,  October  ZO,  19S1. 

GEitTLEUER:  For  more  than  a  year  past,  in  fact  ever  since  the  issuance  of 
the  so-called  "  Packers'  decree,"  I  have  been  urging  tbe  Government  to  amend 
it  or  set  it  aside  entirely.  As  spokesman  for  a  large  number  of  canners,  pro- 
ducers' organizations,  and  others,  I  urge  your  assistance. 

We  want  the  decree  set  aside  or  modified  so  as  to  allow  the  packers  to  agab 
handle  canners'  and  farmers'  products.  I  Inclose  a  copy  of  a  resolution  passed 
by  the  Western  Canners'  Association,  which  Includes  practically  all  of  the 
fanners  In  16  of  the  Middle  Western  States,  also  copies  of  recent  editorials 
appearing  In  tbe  Canner  and  the  Canning  Trade.  I  am  also  inclosing  a  copy 
of  a  general  notice  sent  out  by  the  Attorney  General's  office. 

Tbe  department  is  beginning  to  realise  that  a  great  Injustice  has  be^i  done 
to  the  canners,  farmers,  and  consumers;  that  the  wholesale  grocers  "put  one 
over  "  on  the  public  and  now  have  a  monopoly.  The  wholesale  grocers  are  deadly 
enemies  of  the  nfall-order  houses,  chain  stores,  packers,  and  any  other  agency 
that  tends  to  shorten  the  distance  between  the  producer  and  consumer.  Through 
the  Wholesale  Grocers'  Association,  which  Is  practically  a  trust,  the  wholesale 
grocers  are  exerting  all  the  power  of  their  wealth  and  inflnence  to  prevent 
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modification.  They  are  bombarcUnt:  Members  of  tlie  House  and  SeDBte  with 
wires  and  letters,  and  are  doing  their  utmost  to  Influence  tbe  Attorney  Gen- 
eral and  other  cabinet  members. 

This  matter  will  be  dpclded  shortly — there  Is  no  time  to  be  lost.  Write  At- 
torney Gleneral  Harry  M.  Daiiftherty,  requestlrB  n  modification  of  the  decree. 
I  also  urge  you  to  draw  up  a  petition  and  have  a  large  number  of  farmers  and 
others  sign  Immediately  and  mall  to  the  Attorney  General.  Write  at  once  also 
to  your  Concressman  and  Senntors,  stating  your  views  in  the  strongest  terms. 
Tours  truly, 

Veen  ON  Gaupbeix. 

P.  S. — Read  the  Inclosed  printed  statement.  I  have  briefly  outlined  the  facts. 
I  have  also  Inclosed  clippings  and  copies  of  communications  which  are  Inter- 
esting. 

Address  any  communication  Intended  for  me  care  Powhatan  Hotel,  Wash' 
ington,  D.  0. 

Octobbb  21,  1921. 
Hugh  J,  Hdohes, 

Director  of  Markett.  Deportment  of  Agriculture,  St.  Paul,  MUtn. 

Mt  Dear  Mb.  Huohes  :  I  am  the  manager  of  a  farmers'  targe  cooperative 
organization  In  California.  Having  found  some  of  the  meat  packers  were 
giving  u8  good  service  in  distrlbntion  of  California  products,  both  In  this  and 
foreign  countries,  we  protested  heartily  against  the  so-called  "  Packers'  consent 
decree,"  which  prohibits  them  from  continuing  their  most  economical  and  use- 
ful service. 

The  world  has  made  great  strides  In  the  arts  of  production,  manufacture, 
and  transportation,  but  Is  worse  than  5,000  years  behind  In  the  art  of  distribu- 
tion, for  in  early  times  the  producer  bartered  directly  with  the  consumer  in 
disposing  of  his  products;  no  intermediaries  were  necessary. 

Almost  half  of  our  productive  energy  is  wasted  in  distribution,  as  has  been 
Shown  by  numerous  Investigations  covering  this  subject  and  as  both  the  labor 
inquiry  and  the  joint  agriculture  inquiry  commissions  lately  reported.  •  The 
cost  of  distribution  under  present  uncoordinated  and  uulDteHlgent  methods  is 
enormous. 

The  handiin;:  of  food  is  controlled  by  three  great  trade  combinations ; 

First,  agents,  brokers,  and  commission  men  who  are  organized  In  local,  State, 
and  national  associations. 

Second,  dealers,  Jobbers,  and  wholesalers  who  are  organized  in  local,  State, 
and  national  associations. 

Third,  retail  dealers  and  small  distributors  who  are  organized  in  local,  State, 
and  national  associations. 

These  factors  constitute  what  is  commonly  called  the  regular  channel  of 
trade.  Any  method  or  system  which  has  for  its  purpose  the  elimination  of  the 
speculation,  waste,  extravagance,  and  extortion  of  the  present  uneconomical 
methods  is  resisted  by  these  combinations  to  th^  utmost.  These  organizations 
do  not  hesitate  to  employ  the  boycott  and  other  intimidating  methods  against 
any  person  or  corporation  which  does  not  submit  to  their  rules  and  regulations. 

It  seems  ridiculous  that  any  set  of  men  could  bring  themselves  to  believe  that 
under  the  Constitution  of  the  United  States  any  person  or  corporation  can 
legally  be  prohibited  from  engaging  In  a  trade  or  business  of  any  nature  what- 
soever that  anyone  else  is  allowed  to  engage  In.  Wholesale  grocers  are  simply 
endeavoring  to  eliminate  a  number  of  strong  competitors,  and  they  are  en- 
tirely to  blame  for  that  feature  of  the  decree  relating  to  the  distribution  of 
foods  other  than  meat  products.  They  should  realize  that  the  decree  Is  un- 
constitutional on  the  face  of  It  and  would  be  so  declared  by  the  Supreme  Court 
of  the  United  States  if  ever  tried  out. 

Packers  have  already  agreed  with  some  of  the  producers  to  handle  their 
products  on  a  commission  basis ;  the  cost  of  handling  to  be  determined  by 
the  Secretary  of  Agriculture  and  a  very  small  percentage  on  the  turnover 
charged  for  the  service;  thus  the  producer,  canner,  and  food  manufacturer 
would  have  some  say  as  to  the  price  received  for  products.  Speculation  of 
other  factors  would  be  eliminated  or  greatly  reduced  through  the  competition 
of  the  producers  selling  through  the  packer  distributing  system.  This  Is  a 
result  greatly  to  t>e  desired  by  all  those  interested  In  obtaining  a  fair  price  (or 
the  producer  and  in  reducing  the  cost  of  living  to  the  consumer.    The  packer 
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dJBtrlbuting  tadlltleB  are  now  under  Uie  control  of  tbe  Secretary  of  Agrlcnl- 
tnre,  and  we  are  very  anxIouB  to  Immediately  take  advantage  of  this  eyatem 
for  the  distribution  of  our  products. 

The  public  can  by  the  use  of  the  meat  packers  of  the  country  once  and  for 
all  time  breab  down  the  present  '.'  artiflelal  restraints  in  trade "  exercised  by 
the  present  system  of  distribution.  The  producers'  organizations  will  Insist 
and  the  Secretary  of  Agriculture  can  rule  that  there  shall  be  no  "  dlBcrimtna- 
tiou  In  trade  "  that  the  packers  shall  sell  meat  and  all  other  foods  to  any  and 
al!  persons  at  one  price  regardless  of  trade  affiliations,  that  all  who  offer  to 
bay  for  cash  may  buy  on  equal  terms,  prices,  and  conditions. 

This  will  give  the  producers'  organizations  and  the  consumers  the  use  of  not 
only  the  Big  Five,  but  of  all  the  meat  packers  of  the  United  States  as  national 
public  markets.  These  markets  could,  of  course,  handle  and  sell  only  In 
original-package  lots,  such  hs  a  crate,  box,  sack,  or  barrel. 

Whenever  "service"  through  the  "regular  channel  Of  trade"  becomes  bur- 
densome to  the  public  there  will  be  a  place  where  the  consumer  can  buy  direct 
from  the  producer. 

We  trust  you  will  get  squarely  behind  u8  on  this  proposition  In  the  same 
way  Mr.  Biladdox,  State  market  director  of  California,  has  already  done. 
Yours  very  truly, 

VbBNON   CAMPBBLt. 

P.  S. — I  am  taking  the  liberty  of  Inclosing  a  copy  of  a  letter  which  I  have 
sent  to  our  canner  friends. 

THE     WHOLESALE    GBOCEBS'     "COUBITIB"     XISIS    THE    OOVEBMUBNT    TO     ELIUINATE 
Lie THET    BEFEB    TO    THE    DECREE    AS    THBIB    "  VICTORY  "    OVEB    THE    PACEEBS. 

The  so-called  "  Packers'  consent  decree "  has  forced  the  packers  to  dis- 
continue handling  all  foods  except  meat  and  dairy  products,  thus  depriving 
farmers,  canners.  and  others  of  one  of  their  best  outlets.  It  is  universally 
admitted  that  the  packers  have  a  most  efficient  and  economical  system  of 
distribution,  which  is  world-wide. 

FOREIGN     UARKBTS    DESTBOTBO    BT    DBCBBE. 

Not  only  does  the  decree  prevent  the  packers  from  distributing  these  foods 
in  this  country,  but  it  also  prohibits  them  from  exporting.  They  have 
branches  throughout  all  the  principal  countries  of  the  world.  They  are  the 
only  concerns  In  this  country  which  have  built  up  adequate  foreign  food- 
marketing  facilities.  They  were  rapidly  dev^oping  markets  for  canned 
goods  and  other  American  food  products  throughout  the  entire  world.  By 
this  decree  they  are  absolutely  prohibited  from  continuing  this  export  busi- 
ness. Thus  canners.  fanners,  and  business  generally  are  being  made  to 
eufCer  through  the  loss  of  these  export  facilities  at  the  very  time  when  the 
country  is  clamoring  for  foreign  markets. 

nOUESTIC   MABKETS    NOW    CONTROLLED    BY    WHOLESALERS'    COMBINATION. 

The  Ave  large  packers  have  over  1,200  branch  houses  located  in  the  principal 
towns  and  cities  of  the  United  States.  They  have  also  route  cars  which  serve 
some  37,000  points  in  this  country,  which  means  practically  every  town  and  ■ 
hamlet  of  the  United  States.  By  this  decree  producers  and  consumers  have 
been  deprived  of  the  mpet  complete  and  effective  system  of  distribution  ever 
devised.  The  wholesalers  now  have  a  monopoly.  They  are  thoroughly  organ- 
ized. There  Is  now  no  competition,  for  the  packers  were  the  only  real  com- 
petitors the  wholesale  grocers  ever  had. 

EGONouic  DisTBinxinon   needed. 

Daring  these  most  difficult  times  through  which  we  are  passing  the  country 
nee<^  every  available  effective  and  economical  means  for  the  domestic  and 
foreign  distribution  of  foods.  The  most  crying  need  in  this  country  to-day  Is 
for  intelligent  and  economical  uretliods  of  distribution.  Why  should  the 
wholeeale  grocers'  associations  be  allowed  to  befuddle  the  issue,  deceive  the 
Government  and  use  It  to  eliminate  thetr  competitors  in  order  to  continue 
their  control  of  the  Nation's  food  supply? 
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The  peckerB'  competition  In  buying  tended  to  iDcre&se  the  price  to  tlie  can- 
ner  and  producer,  while  their  competition  In  selling  tended  to  lower  the  price 
to  the  consumer.  The  packers'  policy  Is  to  liandle  a  large  volume  <mi  a.  small 
margin  of  profit,  thus  reducing  the  coat  of  distribution.  B;  depriving  the 
packers  of  their  right  to  distribute  all  classes  of  food  the  volume  of  their  busi- 
ness is  reduced,  thus  Increasing  the  cost  of  dlstrlbutlug  their  meet  products. 
This  additional  cost  must  be  borne  by  the  live-stock  producers  and  the  con- 
sumer. In  the  Interest  of  the  general  public  those  concerns  should  not  only 
be  permitted  and  encouraged  but  the  public  should  demand  that  they  handle 
a  full  and  complete  line  of  foods  to  the  end  that  profiteering  and  the  Impossi- 
ble cost  and  waste  of  distribution,  now  borne  by  the  people,  may  be  reduced. 

DECBBE   INTEEFERES    WITH    THE    ABMINISTBATIOH    OF    THE    LAW. 

The  National  Wholesale  Grocers'  Associntlon  charged  that  the  packers  had 
undue  advantages  in  the  transportation  of  canned  goods  and  other  products 
by  reason  of  their  private-car  equipment  and  route-car  systein.  By  a  recent 
decision  the  Interstate  Commerce  Commission,  after  lengthy  hearings  and 
thorough  Investigation,  has  held  that  the  packers  had  no  such  undue  advantages 
as  charged  by  the  wholesale  grocers. 

The  decree  makes  no  charge  of  monopoly ;  none  has  ever  been  proved.  Had 
there  been  any  reason  for  the  issuance  of  this  decree  such  reason  does  not  now 
«xist,  because  Congress  has  passed  a  law  which  places  the  control  and  guidance 
of  the  entire  meat-pncking  industry,  including  some  200  concerns,  in  the  banda 
of  the  Secretary  of  Agriculture.  The  entire  decree  should  be  set  aside  if  for 
no  other  reason  than  to  enable  the  Secretary  of  Agriculture  to  properly  admin- 
ister the  law.  Furthermore,  the  people  of  this  country  are  absolutely  opposed 
to  government  by  consent  decrees.  Congress  is  our  legislative  body,  not  the 
courts. 

Vbbron  Campbeu:.. 

OCTOBEB  20,   1921. 

RE80Li;Tro!«. 

The  Western  Canners;  Association,  In  a  special  session  at  Chicago.  Ill,,  on 
Monday,  October  3, 1921,  unanimously  adopted  the  following  resolution : 

Whereas  the  course  of  canned  food  distribution  has  been  radically  disturtied. 
and  serious  loss  has  accrued  to  the  growers  of  canning  crops,  to  the  canners. 
and  to  the  entire  consuming  public  as  a  result  of  the  so-called  consent  decree 
restraining  the  meat  packers  from  handling  food  products  other  than  meat 
products ;  and 

Whereas  the  effect  of  said  decree  is  seemingly  to  forever  limit  and  restrict 
distributive  processes,  and  create  monopoly  rather  than  allow  the  free  play  of 
competition ;  and 

Whereas  the  rationing  of  the  people  with  the  maximum  of  economy  Is  now 
and  will  ever  be  a  dominant  need ;  and 

Whereas  sound  public  economy  should  require  and  enforce  rather  than  re- 
strict the  use  of  any  agency  or  facility  for  the  econondc  distribution  of  foods: 
Therefore  be  It 

Retolved,  That  this  association  Indorse  the  action,  which  It  Is  understood  the 
Department  of  Justice  contemplates  taking,  looking  to  the  modification  or  with- 
drawal of  said  decree  to  the  end  that  canned  food  distribution  may  aeain 
proceed  with  unrestricted  competition  and  in  conformity  with  American  Ideals 
of  business  and  progress;  and 

Be  it  further  resolved.  That  a  copy  of  this  resolution  be  transmitted  by  wire 
to  the  Attorney  General,  and  that  request  be  made  that  If  hearli^s  are  held 
a  committee  of  this  association  be  permitted  to  be  heard. 

BESOLUTION. 

Jackson,  Mich.,  June  25.  1921. 

The  National  Kraut  Packers'  Association  in  convention  assembled  at  Toledo, 
Ohio,  on  June  8,  1021,  adopted  the  following  resolution: 

Whereas  It  is  self-evident  that  if  the  Big  Five  meat  packers  are  brought  under 
Federal  control,  as  now  being  proposed  in  Congress,  their  handling  of  the  so* 
called  unrelated  lines,  from  the  marketing  of  which  they  are  now  forbidden. 
will  not  be  a  menace  to  trade  but  of  material  benefit ; 
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Whereas  the  members  of  the  National  Kraut  Packers'  Aasoclatlon  represent 
Oie  majority  of  the  manufacturers  and  caoners  of  kraut  of  the  United  States 
who  have  heretofore  marketed  a  material  part  of  their  product  through  the  Big 
Fire  meat  packers ; 

Whereas  the  meat  packers,  through  their  efficient  and  economic  distribution 
covering  retail  trade  not  generally  reached  by  other  distributing  agencies,  par- 
ticularly retail  meat  tiiarkets  where  the  public  are  accustomed  to  purchase 

Whereas,  prior  to  the  meat  packers  being  restricted  from  the  handling  of 
unrelated  lines  a  liberal  quantity  of  kraut  was  sold  them  aa  "  futures,"  helping 
tbereby  to  stabilize  production  and  the  market ; 

Whereas  tliis  year  very  little,  If  any,  kraut  has  been  sold  as  "futures"  and 
prodnction  materially  curtailed ; 

Whereas  an  increase  in  the  market  for  and  the  consumption  of  kraut  would 
stimulate  the  growing  of  cabbage  and  broaden  the  farmer's  market : 

Resolved,  That  the  decree  Imposed  upon  the  liig  Five  packers  against  han- 
dling unrelated  lines  should  be  temoved,  and  that  copies  of  this  resolution  shaU 
be  sent  to  the  congressional  Representatives  and  Senators  of  the  districts  in 
vUch  our  members  are  located. 

The  National  Kbaut  Packees'  AssocrATioN, 
By  William  H.  Knox,  Secretary. 

Quoting  from  letter  received  July  2  from  Harry  P.  Strasbaugh,  president 
National  Canners'  Asssociation,  he  says  that  from  this  observation  the  decree 
has  been  disastrous  to  the  interesbi  of  the  fruit  and  vegetable  canners  of  the 
United  States,  and,  continuing,  says ; 

"  I  understand  this  decree  has  seriously  alfected  the  distribution  of  some  varie- 
ties of  canned  fruits  so  far  as  export  is  concerned,  and  I  am  sure  from  the 
present  existing  conditions  has  materially  lessened  the  distribution  of  canned 
fruits  and  vegetables  during  the  past  12  months. 

"  In  vlevp  of  the  fact  that  the  packers  will  be  regulated  by  the  bill  which  is  now 
practically  through  Congress,  it  would  certainly  seem  unnecessary  to  have  fur-- 
ther  regulation  governing  their  operations  under  the  present  decree,  and  for 
these  reasons  I  bespeak  your  cooperation." 

The  following  reprints  of  duplicate  communications  received  from  the  senders  ■ 
by  me  are  fair  samples  of  numerous  wires  and  letters  that  are  being  sent  by 
interested  people  every  day : 
Hon.  H.  M.  Daughebty, 

Attontep  General,  Washington,  D.  C. 

Dear  Sir:  I  am  engaged  in  the  retail  business  through  the  operation  of  80 
chain  stores  to  the  extent  of  several  million  dollars  annually,  and  I  have  given 
the  matter  some  thought  and  believe  I  tmve  apprised  myself  of  the  facts  pretty 
thoroughly,  and  I  want  to  go  on  record  as  stating  that  this  (corporation  is 
heartily  In  favor  of  the  modification  of  the  decree.    •     •     • 

I  have  come  in  contact  with  both  wholesale  grocera  and  packers  in  the  past 
10  years  to  a  large  extent,  and  the  packers'  methods  of  doing  business  have  been 
the  ones  that  appealed  to  me,  because  they  know  what  they  are  doing,  and  the 
uther  fellows  have  been  guessing  at  it  most  of  the  time. 

Certainly  in  a  time  like  this  the  most  direct  method  of  food  distribution  can 
not  be  decried  by  anybody  who  wants  to  give  full  assistance  toward  getting  the 
country  back  to  a  normal  condition. 

A  modification  of  the  packers'  consent  decree  is  not  only  fair  and  Just  at  this 
time,  but  a  step  toward  further  reconstruction. 

Fedebal  Grocer  Co., 
J.  A.  Daley,  President. 

[Tel^ram.] 

California,  September  19.  1921. 
Hon.  H.  C.  Wallace, 

Secretary  of  Agriculture; 
Hon.  H.  M.  Datjohebtt, 

f'nited  States  Attorney  Oeneral,  Waihinffton,  D.  G.: 
This  office  interested  solely  protecting  interests  producers  of  food  products 
and  consumers  thereof.    Producers  of  dried  and  canned  California  fruits  facing 
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Bcrlous  problems  mnrketing,  owing  Increased  production  reqalrlng  every  possible 
channel  of  trade  this  country  and  througbout  world.  The  efficient  and  economi- 
cal sjatem  distribution  eatabllebed  bj  packers  should  afford  great  relief  and 
assistance  in  working  out  their  problems.  We  read  In  R^ublican  ptatform 
that  party  believe  in  the  right  of  producers  to  form  cooperative  associations 
for  marketing  their  products  and  protection  agalnat  discrimination,  hence  we 
feel  that  modification  of  the  packer  decree  permitting  them  to  market  fraits 
while  under  Federal  Jurisdiction  or  supervision  would  be  of  great  benefit  to 
producers  this  State. 

H.  S.  Maddoz, 
State  Market  Director. 


(Telegram.] 

Caufosnia,  September  16,  1921. 
Hon.  H.  M.  Dattoherts, 

Attorney  General,  Wa»kinfft(m,  D.  C: 
As  chairman  of  the  State  legislative  committee  of  the  Farmers'  EducatloDal 
and  Cooperative  Union  of  America,  of  California,  and  as  an  estenslve  fruit 
grower  vitally  interested  in  cooperative  marketing,  I  am  sending  you  this  tele- 
gram earnestly  urging  upon  your  consideration  the  necessity  of  modifying  the 
decree  r^nrding  the  handling  of  canned  fruit  by  the  meat  packers.  In  my  opin- 
ion there  is  nothing  that  could  be  done  that  would  be  so  beneficial  to  the  fruit 
growers  as  this  modlHcation  and  at  the  same  time  it  would  result  in  lower 
prices  to  the  consumer.  The  Farmers'  Union  stands  irrevocably  for  the  policy 
that  returns  a  fair  price  to  the  producer  and  a  reasonable  one  to  the  consumer, 

L,  WoonARD, 
Chairman  Slate  Legielative  Committee,  Farmers'  Union. 


[Telegram.] 

.Hon.  H.  M.  Datighekty, 

Attorney  General,  Department  of  Justice,  WasMngtan.  D.  C: 
Cooperative  fruit  interests  of  Caliromia  undoubtetlly  favor  moditication  of 
packers'  decree,  which  will  mean  more  economical  and  large  distribution  of 
fruit  products.  The  tremendous  gain  in  horticultural  products  of  California 
foreshadowed  for  the  future  will  necessitate  use  of  every  economical  method 
of  distribution.    Packers'  participation  pi-events  monopoly. 

PiCiFrc  RuBAL  Press. 

[Editorial  from  Tbe  Canning  Trade,  September  26,  1921,  A.  I.  Jndge,  editor.] 

Will  the  customer  be  benefited?  When  the  Government  was  asked  to  ease 
down  on  the  consent  decree  against  the  five  big  meat  packers,  and  permit  them 
to  again  reenter  the  distributing  field,  the  answer  was  made  that  If  It  were  for 
the  benefit  of  the  conanmers  it  might  be  done.  As  a  shining  example  of  po- 
litical tomfoolery,  we  recommend  that.  The  reason  these  big  meat  packers 
were  driven  out  of  the  distributing  bnsineas  by  the  wholeHale  grocers  was  be- 
cause they,  the  meat  packers,  could  distribute  food  products  more  clieaply  and 
efficiently  than  could  the  jobbers  or  wholesalers.  If  the  dear  consumer  had 
been  considered  for  one  single  moment,  which  of  the  two  distributors  would 
have  been  chosen  as  the  consumers'  friend?  And  the  crass  nonsense  of  tbis 
wliole  enactment  is  only  equaled  by  the  claim  of  the  wholesale  grocers  that  tbe 
meat  packers  had  no  right  to  be  engaged  In  the  handling  of  other  products  than 
meats  as  produced  by  slaughter.  Picture  the  wholesale  grocer,  who  handles 
every  commodity  under  the  sun  In  addition  to  groceries  or  foods,  from  tooth- 
picks to  pianos,  telling  the  lawmaker  that  the  meat  packers  have  no  right  to 
handle  other  than  meat  products.  And  the  lawmakers  tiarkened  to  them 
and  complied.  Xe  gods  and  little  fishes.  In  all  the  annals  of  recorded  history 
can  you  find  its  equal?  And  yet  In  this  day  the  Attorn^  General  asks  if  the- 
public  will  be  served.    "  When  Ignorance  is  bliss  It  is  folly  to  be  wise." 
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lEitracta  (roiD  editoilali  from  The  CaDiier,  October  6.  1921,  JamcB  I.  MnlUgau,  editor.] 
CANN)<:B8'  ATTirUBE  ON  "  CONSENT  DECREE." 

Caoners  favor  the  wiping  out  of  the  "  consent  decree  "  by  which  the  Chicago 
meat  packers  quit  buying  and  distributing  canned  foods  because  they  are  con- 
vinced that  the  elimination  of  this  big  buying  power  and  Its  extensive  machin- 
ery for  economical  distribution  narrowed  the  outlet  for  canned  foods,  thereby 
widening  the  gap  between  the  paclier  and  the  people  who  consume  the  pacKer'a 
products. 

Canners  feel  that  the  indnstry  wonld  not  have  experienced  such  acute  de- 
presslon  had  the  meat  packers  been  actively  buying  and  as  actively  distribut- 
ing canned  foods,  and  advertising  them  In  the  domestic  niarliet  and  exporting 
Ihem  to  foreign  countries. 

They  feel  that  with  more  competition  at  both  the  buying  and  wholesaling 
ends  of  the  business  canned  foods  would  cost  the  retailer  and  likewise  the  con- 
snmer  less,  and  therefore  that  consumption  would  Increase, 

The  canner  wants  larger  demand  for  canned  foods  and  believes  that  more 
economical  methods  of  distribution  would  bring  It  about. 

And  he  does  not  take  mnch  stock  In  the  idea  that  the  meat  packers  are  go- 
InK  to  nionopollEe  either  the  canning  of  foods  or  their  distribution.  He  doesn't 
iKlfeve  at  all  that  the  reentry  of  the  Big  Five  In  the  canned  goods  business  will 
put  the  Jobbers  out  of  business.  He  does  not  want  anything  of  the  kind  to 
bapp^i. 

It  Is  suspected  that  Attorney  General  Daugherty  isn't  very  popular  among 
the  grocery  jobbers. 

Rreat  indlgnfition.  if  wp  are  to  judge  by  reports  from  New  York,  is  felt  by 
n-holesale  grocers  because  of  a  prospect  that  the  Government  will  modify  the 
famoua  "  consent  agreement  "  and  permit  the  Big  Five,  or  the  "  Chicago  crowd," 
In  reenter  the  canned-foods  business.  Perhaps  the  Jobbers  understand  this  year 
how  the  Big  Five  felt  last  year. 

[Bitrart  from  Htatement  by  CongreBBman   SMaej  Y.  Anderson.] 

When  the  consumer  spends  a  dollar,  here  is  where  It  goes,  according  to  an 
analysis  made  by  Representative  Sidney  Y.  Anderson,  chairman  of  the  Joint 
Congressional  Committee  on  agricultural  Inquiry  r  Crst  of  production,  37  cents; 
for  profit,  14  cents ;  for  service,  49  cents. 

.\eco7^ing  to  Representative  Anderson's  calculations,  service  Includes  pack- 
ing, transportation,  selling  expenses.  Insurance,  rent,  wages,  and  overhead. 
Representative  Anderson  thinks  that  while  some  of  this  is  necessary,  there 
nmst  be  something  wrong  with  a  sj'Stem  that  charges  one-third  more  to  get 
commodities  to  the  consumer  than  It  costs  to  produce  them.  He  figures  that 
this  big  service  charge  will  dwindle  by  moving  consumers  closer  to  producers, 
hultdtog  factories  nearer  the  farms  and  mines,  and  wltli  farmers  cooperating 
in  organizations  as  other  business  men  do.  . 


e  CbTtstlnn  Science  Honltor,  October  4,  1S21.] 


The  public  was  told  and  reassured  during  the  months  In  which  the  whole^le 
srocera  of  the  United  States,  through  their  organizations,  were  fighting  their 
battle  against  the  packers  that  the  denial  to  the  packers  of  the  privilege  of 
tran.'tporting  other  than  the  legitimate  products  of  their  own  plants  in  their 
t>rivately-owned  refrigerator  cars  was  necessary  fn  order  to  prevent  the  mcnop- 
olization  of  the  Nation's  food  supply.  So  convincingly  was  this  Ins'sted  upon 
iliat  it  was  not  at  all  surprising,  when  the  soKialled  packer  consent  decree  was 
entered  in  the  District  Supreme  Court  at  Wa^iugton,  tliat  provision  was  made 
iliut  frcm  the  time  when  it  was  to  become  effective  the  pacRers  were  to  he  pre- 
rhuled  from  transpoi't'ng  groceries,  fruits,  or  any  kind  of  foodstuffs  except  those 
>vhir-h  could  be  clearly  defined  as  the  products  of  the  packing  plants.  The  decree 
as  It  now  stands  seeks  to  prevent  the  packers  from  dealing  in  any  and  all  kinds 
iif  food  products,  nc  matter  what  their  origin  or  source,  except  those  allied 
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with  the  meat  Industry.  It  nas  at  flrst  attempted  stiiiplr  to  make  it  Impos- 
flible  for  the  packers,  because  of  their  Improved  methods  of  transportation,  to 
gain  an  advantage  over  their  competitors  who  dealt  In  the  same  kind  of  com- 
modities. In  other  words,  the  wholesale  grocers  songlit  to  deny  to  the  packer 
the  right  when  shipping  a  consignment  of  the  prodncts  at  hfs  plant  from  Chi- 
cago to  New  Orleans,  for  Instance,  to  Include  In  the  consignment,  for  shipment 
In  the  same  car,  snch  articles  as  apples,  raisins,  oatmeal,  pickles,  or  any  other 
staples  or  perishable  articles  which  could  not  be  daSBed  as  plant  products. 

No  doubt  some  satisfaction  was  felt  among  the  people  generally  because  of 
what  they  regarded  as  a  wise  provtsion  against  the  balldlng  up  of  sometblne 
which  they  were  told  was  becoming  a  dangerous  monopoly.  It  was  not  made 
exactly  clear  why  two  monopolies  which  seek  control  of  tlie  same  class  of  com- 
modities were  more  to  be  shunned  than  one.  It  mlpht  be  asked,  now  that  there 
is  a  prospect  that  the  so-called  consent  decree  will  be  amended  as  a  result 
of  the  appeal  of  the  fruit  growers  In  the  western  States,  Just  what  equitieK 
the  grocers  have  which  the  public  is  bound  to  consider  or  protect.  The  question 
Involved  In  the  reconsideration  of  the  terms  of  the  consent  decree  Is  one  in 
which  the  burden  of  proof  la,  or  should  be,  on  the  grocers  to  show  wherein 
their  asserted  rights  are  greater  than  the  rights  of  the  public.  The  fact  is 
established  that  the  grocers,  wholeaaiera,  jobbers,  and  retailers,  have  con- 
tribated  little  to  the  solution  of  the  problems  of  readjustment,  even  under  the 
stimulus  of  the  paternal  provisions  of  the  consent  decree,  the  provisions  of 
which  they  now  insist  shall  be  perpetuated.  The  gi-ocera  admit  that  under  tlie 
operation  of  the  transportation  system,  which  they  had  supposed  was  to  l)e 
done  away  with,  the  tendency  was  more  and  more  to  eliminate  the  mlddlenieu. 
The  people  had  been  told  that  this  condition,  It  continued,  would  eventually 
place  the  control  of  the  bulk  of  the  distribution  of  foodstuffs  under  the  con- 
trol of  the  packers.  But  even  conceding  this  result,  the  grocers  have  failed  to 
show  that  the  public  would  be  at  a  greater  disadvantage  than  at  present.  It 
has  not  been  proved,  as  has  been  said,  that  one  monopoly  can  be  more  grasping 
than  two,  although  the  genera!  supposition  Is  that  It  can  be,  provided  Its  con- 
trol of  a  given  commodity  Is  complete. 

On  tbe  other  hand,  there  is  a  general  conviction  that  so  long  as  competition 
can  be  maintained  In  tfie  selling  and  distribufion  of  foodstuffs,  the  better 
chance  the  consumer  will  have  to  buy  at  somewhere  near  a  fair  market  price. 
It  may  be  aald  that  the  mere  assumption  that  continued  carrying  of  some 
commodities,  such  as  fresh  and  canned  fruits,  In  the  refrigerator  cars  operated 
by  the  packers  will  destroy  competition  and  give  the  packers  a  monopoly  that 
these  care,  after  carrying  consignments  from  the  Chicago,  Kansas  City,  or 
Omaha  plants  of  tbe  packers  to  the  Pacific  coast,  can  transport  fruit  on  the 
return  trip  more  economically  than  that  fruit  can  he  carried  by  another  method. 
The  burden  of  proof  in  the  present  instance,  la  not  upon  the  packer,  tlie 
fruit  grower,  or  the  ultimate  consumer  to  show  affirmatively  what  benefits 
would  accrue  to  the  public  by  the  revision  of  the  terms  of  the  decree.  It  is, 
rather,  npon  the  allied  grocer  organizations  to  show,  and  that  conclusively, 
wherein  they  are  able  to  egtablish  equities  which  must  be  considered. 

Senator  SeoBTEnwa.  Gentlemen,  I  have  now  performed  what  I  deemed  to 
be  my  dnty,  and  I  thank  you  very  much. 

The  Chairman.  Thank  you  very  mQCh,  Senator  for  coming  here. 

Mr.  Hewitt,  we  desire  to  ask  yon  a  few  questions,  I  think,  and  then  we  will 
BUHpend. 

Senator  Shobtbhwe.  Mr,  Chairman,  before  I  leave,  when  your  reporter  Is 
through  with  those  various  letters  and  tel^raras.  will  you  have  the  kindness 
to  have  them  returned  to  me? 

The  Chairman.  They  will  be  returned  to  you,  Senator. 

STATEKENT  OF  JAHES  HEWITT — ^Resumed. 


The  Chairman.  Mr.  Hewitt,  a  few  momenta  ago  you  spoke  of  the  profits  of 
tbe  distributors.  Can  you  tell  us  appro* Imately  what.  In  addition  to  thoae 
profits,  the  distrlbufor  has  to  charge  for  the  services  which  he  renders?  How 
many  cents  on  the  dollar?    As  near,  approximately,  as  yon  can? 

Mr.  Hewitt.  Repeat  that  question. 

<The  reporter  read  the  question  propounded  by  the  chairman,  as  above 
recorded.) 

Mr.  Hewitt.  Why,  we  have  nothing  to  charge. 
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The  Chairmah.  Well,  you  cbarge  aomethlng  (or  jour  service  In  distributing 

Mr.  Hewitt.  Yes;  a  wholesale  grocery  ttouse,  an  ordinary  wholesale  grocery 
house.  Our  firm,  (or  instance,  is  not  an  incorporated  Ann ;  it  la  a  partnership 
We  have  employees.  We  have  stores,  and  as  partners  we  have  salariea.  Is 
that  what  you  mean?    Is  that  what  you  want  to  get  at? 

The  CaAiHMAN.  No;  wh*t  I  want  to  get  at  Is  how  much  or  how  great  a  part 
of  every  dollar  that  the  retailer  pays  for  goods  goes  to  the  wholesale  grocers, 
either  for  service  rendered  or  profit? 

Mr.  HBwirr,  Why,  2  cente. 

The  Chaibman.  That  covers  the  service  and  pntflts  both? 

Mr.  Hewitt.  Yes. 

The  CHAiBMAti.  That  is  what  I  tried  to  get  at. 

Mr.  Smith.  No;  he  wants  to  know  the  gross  expense. 

Mr.  Hewitt.  Oh ;  the  gross  profits? 

Mr,  Smith.  Yes. 

Mr.  Hewitt.  I  beg  your  pardon. 

The  Chairman.  That  is  aU  right  We  want  to  understand  each  other :  that 
isaU. 

Mr.  Hewitt.  Well,  it  varies,  of  course,  in  difEerent  sections.  I  should  say  the 
gross  profit  In  the  section  that  I  represaut,  under  the  present  conditions,  is 
about  10}  cents  on  the  dollar. 

The  Chaibman.  And  of  that  about  2  cents  is  for  net  profit? 

Mr.  Hewitt,  Net  profit;  yes. 

The  Chaibman.  Mr.  Hewitt,  what  advantages,  In  your  opinion,  has  the  meat 
paciier  over  the  wholesale  grocer  in  the  distribution  of  groceries  and  the  so- 
called  unrelated  lines? 

Mr.  Hewitt.  Well,  the  advantages  might  be  his  huge  capital  condensed  Into 
the  hands  of  a  few  men  as  It  is.  As  far  as  distribution  Is  concerned  of  that 
capital,  his  advantages  are  largely  in  the  methods  of  special  transportation 
ihat  he  did  enjoy  before  this  decree  was  given,  In  being  able  to  put  into  his 
meat  cars  unrelated  merchandise  that  did  not  require  refrigeration.  Also 
special  deliveries  on  special  trains  of  meats  which  would  also  include  this 
unrelated  merchandise,  when  a  wholesale  grocer  could  not  do  it.  Those  condi- 
lions  affected  primarily  the  Chicago  markets  rather  than  the  Pennsylvania 
markets. 

The  Chairman.  Then, -you  would  say  that  bts  principal  advantage  is  the 
capital,  the  large  capital  which  he  has,  together  with  separate  transportation 
facilities? 

Mr.  HswiTT.  Yes ;  and  the  danger  of  that  large  capital  putting  the  business 
of  food  supplies  of  the  United  States  into  the  bands  of  four  or  five  Is  that  the 
final  analysis  of  the  thiug  would  be  higher  food  prices  to  the  consuming  public. 

Ttie  Chairman.  Do  you  fear  that  the  packer,  if  permitted  to  resume  the 
handling  of  these  lines,  wUl  acquire  a  monopoly  of  those? 

Mr.  Hewitt.  I  certainly  do. 

The  Chaibman.  And  what  ia  that  fear  based  upon? 

Mr.  Hbwitt.  By  observing  the  operations  of  the  meat  packers  in  the  past. 
We  recollect  In  earlier  times  the  formation  of  the  meat  packers;  It  was  the 
^adual  absorption  of  one  and  another  until  the  survival  of  the  fittest  has 
arrived. 

The  Chairman.  Tou  mean  their  activities  with  re^>ect  to  meat? 

Mr.  Hewitt.  Yes. 

The  Chaibman.  Do  you  know,  as  a  matter  of  fact,  whether  or  not  the  packers 
had  acquired  control  to  any  extent  in  these  unrelated  lines  prior  to  the  decree? 

Mr.  Hewitt.  Prior  to  the  decree? 

The  Chairmak.  Tea. 

Mr.  Hewitt.  They  were  rapidly  doing  It.  They  had  begun  It.  There  was 
the  rice  business,  which  has  been  referred  to.  They  were  acquiring  ftid  have 
acquired  the  control  practieally  of  the  cheese  distribution.  Recently,  just  prior 
to  the  Issuing  of  the  decree,  they  had  gone  into  the  packing  of  cereals,  under 
the  name  of  the  Armour  Grain  Co. 

Mr,  Chaibman.  Do  you  know  what  proportion  of  any  of  these  commodities 
they  handled? 

Mr.  Hewitt.  Not  personally ;  I  do  not.  I  have  heard  that  they  handle  of  the 
chet'se  business  now  about  52  per  cent — more  than  half. 

The  Chairman.  That  Is  not  covered  by  the  decree,  the  cheese  businees,  is  not? 

Sir.  Hewitt.  No.    i  am  merely  using  that  as  an  illustration,  Mr.  Chairmao. 
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The  Chairuan.  Yee.  Do  you  know  what  percentage  they  had  acquired  on 
any  of  these  other  businesses? 

Mr.  Hewitt.  No  ;  I  do  not.  I  only  know  that  it  was  an  increaslsg  percentage 
of  business — that  la,  was  rapidly  growing.  The  whole  tendency  of  the  opera- 
tion of  the  packers  was  to  eventually  get  control  of  that  dlstrlbntion  in  which 
they  were  at  that  time  specially  Interested. 

The  Chaibman.  Do  you  know  of  any  unfair  practices  or  acta  on  the  part  of 
the  packers  tliat  were  responsible  for  their  Increasing  percentages  In  these 
lines? 

Mr.  Hewitt.  Not  pei-Bonally,  but  I  believe  tbere  are  gentlemen  In  this  room 
that  can  give  you  ilinstretians  of  that  kind. 

The  Chaibman.  We  are  interested  In  that,  you  know.  I  believe  that  is  all  1 
care  to  ask. 

Judge  Haineb.  Can  you  state  what  per  cent  of  the  grocery  business  the 
packers  handled  at  the  time  this  decree  was  entered? 

Mr,  Hewitt.  No  ;  I  liave  not  the  figures  before  me.  Judge.  I  conid  not  answer 
that  clearly. 

Judge  Hainbb.  Well,  did  It  exceed  5  per  cent  of  the  total  business  of  the 
country? 

Mr.  Hewitt.  As  T  understand  it.  S  per  cent  of  their  total  business,  which 
was  around  about  four  billions  of  dollars,  would  mean  about  two  hundred]  mil- 
lions of  dollars  worth  of  business,  as  I  have  understood  ft. 

Judge  Haineb,  You  would  not  consider  that  as  a  monopoly  or  danger  at  that 
point,  would  you?    It  Is  the  fear  of  the  future? 

Mr.  Hewitt.  It  is  the  growth  of  the  thing  now.  What  it  would  mean  when  It 
continued  to  grow  and  that  two  hundred  millions  of  dollars  was  being  absorbed 
In  particular  lines,  like  the  canned-fruit  line,  which  has  been  specially  men- 
tioned. 

Judge  Haineb.  Do  you  think  that  the  five  big  puckers  should  manufactuiv  and 
handle  the  meat  products? 

Mr.  HEwrrr,  That  they  should? 

Judge  Haikix.  Shoulii  they  continue  to  handle  and  manufacture  any  meat 
products,  and  distribute  them? 

Mr.  Hewitt.  Yes ;  that  Is  their  buBlness.  I  do  not  see  why  they  should  not. 
That  Is  their  business.  In  which  they  have  been  brought  up.    They  know  It. 

Judge  Haineb.  Do  you  know  the  number  of  meat  packers  in  the  country? 
That  Is,  ind^iendent  meat  packers,  including  the  Big  Five? 

Mr.  Hewitt.  I  have  understood  there  were  about  1.200  or  1,500.  Maybe  1  am 
wrong,  hut  that  Is  what  I  have  understood. 

Judge  Haineb.  Do  any  of  the  inilependent  packers  handle  grocery  lines? 

Mr.  Hewitt.  I  do  not  know  whether  they  do  or  not.  It  tias  never  come  H 
my  attention.     I  don't  think  they  do. 

Mr.  Bbixd.  I  don't  want  to  Inject  myself  into  the  record,  but  I  would  ask  Mr 
Hewitt  if  he  meant  from  1,200  to  1,500,  or  120  to  190? 

Judge  Haineb.  He  said  1,200. 

Mr.  Bbged.  Well,  I  wanted  to  ask  him'  if  he  meant  tliat  or  120  to  150? 

Mr.  Hewitt.  Well.  I  don't  know,  but  I  say,  Mr.  Breed,  that  I  thought  then 
were  that  many.    I  might  be  wrong.    I  dont  know. 

Mr,  Breed.  Did  you  mean  1,200  to  1,600  or  120  to  150? 

Mr.  Hewitt.  Well,  it  might  be  that.  I  don't  know,  of  independent  men 
packers,  t  don't  know.  I  merely  ventured  a  guess  on  that.  I  might  be  fa 
out  of  the  way. 

Mr.  Bbeix.  About  1.000  per  cent. 

Mr.  Hewitt.  Well.  I  don't  know. 

The  Ckaibuan.  Mr.  Hewitt,  what  would  be  your  posltloh  upon  the  questio 
of  modifying  this  decree  so  as  to  permit  the  meat  packers  to  handle  the$ 
unrelated  lines  only  on  a  commission  basis  without  ever  buying  the  wbolesa 
groceries? 

Mr.  HEWtTT.  Why,  I  think  it  would  be  a  bad  practice,  Mr.  Chairman. 

The  CHAiBMAn.  Aiid  wtiy? 

Mr.  Hewitt,  I  believe  it  would  be — well,  it  would  mean  the  elimination  of  tl 
wholesale  grocer.  I  believe  that  that  would  not  be  a  good  thing  tor  tl 
consuming  public.  It  would  mean  the  eventual  control  of  the  food  supplies 
the  hands  of  a  few  men.  The  commission  charged,  Judging  from  some  thin 
that  I  read.  In  the  way  of  the  charges  of  commission  merchants — the  char 
of  commission  might  cover  quite  a  multitude  of  things  wbich  would  not  be 
closely  the  Inspection  of  dayll^t.    After  all  a  commission,  even  If  it  Is  a  bhii 
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commlSBion,  coald  not  be  mnch  smaller  thaa  the  commfsaion  which  Is  alread}' 
earned  by  the  dlstribntlon  through  the  wholesale  grocer. 

Judge  Hatmeh.  Mr.  Hewitt,  do  yon  think  that  any  company  or  corporation 
should  be  prohibited  from  expocting  food  products  of  this  country? 

Mr.  Hewitt.  No  ;  I  am  Interested  to  see  that  the  exporta  grow  and  increase. 
Probably  something  could  be  done  along  that  line.  Already  that  exporting  oT 
food  products  Is  being  done. 

Judge  Haiiveb.  This  decree  prohibits  the  five  meat  packers  from  exporting 
these  food  products  or  unrelated  lines,  does  it  not? 

Mr.  H&wrrr.  Yes.  Well,  I  think  exporters  of  food  products  like  the  prune 
and  apricot  growers  or  tbe  CaUfomla  Packing  Corporation  could  answer  that 
question  more  intelligently  than  I  could,  Judge. 

Judge  Eaineb.  Well,  do  you  think  the  five  packers  should  be  prohibited  from 
exporting  these  food  products? 

Mr.  Hewitt.  I  think  it  could  be  done.    They  have  got  the  inaclilners  for  It. 

Judge  Haines.  What  is  the  wholesale  price  of  groceries  as  compared  with 
prewar  prices?     Have  they  come  down  any  at  this  time? 

Mr,  Hewitt.  Yes ;  they  have  come  down.  I  should  think  that  the  present 
prices  of  wholesale  groceries,  as  compared  with  prewar  prices,  is  probably  20 
per  cent. 

Judge  Hainbb.  Is  there  any  concert  of  action  among  the  wholesale  grocers 
over  the  country  to  keep  up  the  price  of  groceries? 

Mr.  Hewitt.  Not  at  all,  not  at  all.  Judge.    It  would  not  be  possible  to  do  it 

Judge  Haineb.  You  understand  there  Is  a  great  deal  of  complaint  that  the 
Ugh  prices  prevailing  for  groceries- 
Mr.  Hewitt  (interposing) .  The  wholesale  grocer  took  his  loss  right  away.  It 
meant  many  thousands  of  dollars.  The  retail  groeer'naturally  has  been  some- 
what slower  In  reducing  his  prices.  But  food  products  are  certainly  35  per 
cent  lower  than  they  were  a  year  or  two  years  ago. 

The  Chaibmab;  Mr.  Hewitt,  has  the  number  of  wholesale  grocers  in  the 
United  States  in  the  period  Just  prior  to  the  entry  of  the  decree  increased  or 
decreased? 

Mr.  Hewitt.  I  could  not  say.    I  imagine  there  has  been  a  healthy  increase. 

The  Chaibman.  In  the  number  of  wholesale  grocers? 

Mr.  Hewitt.  Yea. 

The  Chairman,  What  about  the  gross  business  of  the  wholesale  grocers  in 
the  period  Just  prior  to  the  entry  of  the  decree?  Was  it  increasing  or  de- 
creasing? 

Mr.  Hewitt.  Prior  to  the  entry  of  the  decree,  do  you  mean,  Mr.  Chairman? 

The  Chaimian.  Yes ;  prior  to  the  entry  of  the  decree. 

Mr.  Hewitt.  Why,  It  certainly  was  not  a  declining  business.  I  should  say  it 
was  a  healthy  and  gradually  increasing  business. 

The  ChaIkmas,  That  is  all.  Are  there  any  further  questions  that  are  sug- 
gested? 

Mr.  S.  M.  Janney  {Fredericksburg,  Pa.).  If  you  woulrl  allow  me  to  suggest 
there,  Mr.  Chairman,  It  would  be  hard  to  answer,  because  at  that  time  the 
prices  were  very  high,  and  we  always  figure  our  volume  of  business  on  the 
amount  of  money  we  carry,  not  the  amount  of  goods  we  carry. 

Judge  Haineb.  Mr.  Hewitt,  at  this  time  there  are  over  5,000  wholeaale  grocers 
hi  the  country,  are  there  not? 

Mr.  HEwrrr,  Yes;  approximately  that. 

Judge  Haineb.  Taking  the  Dnding  of  the  Interstate  Commerce  Commission, 
it  was  stated  that  there  were  over  5,000. 

Mr.  Hewitt,  Yes, 

Judge  Haineb,  What  has  been  the  increase  in  the  number  of  grocers  in  the 
past  two  or  three  years  over  the  country? 

Mr.  Hewitt,  Retail  grocers? 

Judge  Haimer.  No  ;  wholesale  grocers. 

Mr.  Hewitt.  I  do  not  believe  there  are  any  records  to  show  that,  Judge.  I 
have  never  seen  any  records  to  be  able  to  answer  that  question. 

The  Chairman.  Does  anyone  else  have  any  suggestions,  any  questions  they 
wish  to  ask? 

Mr.  Ereel,  have  you  any  questions  you  wish  to  suggest? 

Mr.  Bbeo).  Mr.  Crane  has  a  suggestion.  , 

Mr.  B.  D.  Cbanb.  Mr,  Chairman,  a  question  was  asked  with  regard  to  the 
situation  comparing  the  situation  as  it  is  now  with  what  it  was  a  few  years 
ago.  and  I  think  I  can  throw  a  little  light  on  it. 
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The  Chaibuan.  Do  yon  wish,  to  make  a  gtatement,  or  do  fon  wish  to  sug- 
gest a  question  to  l>e  aslced  of  Mr.  Hewitt? 
Mr.  GoANE.  Z  can  throw  a  little  light  on  that. 
The  Chaibman.  Very  well.     Will  you  give  your  name? 
Mr.  Crane.  B.  D.  Crane,  Port  Smith,  Ark, 

STATEMENT  OF  HB.  B.  D.  CBANE,  TOBT  SUTH,  ABE. 

Mr.  Cbane.  Mr.  Chairman,  I  thlnlc  you  aaked  a  question  with  regard  to  the 
sltiiation  now  as  compared  with  what  it  was  a  few  years  ago.  The  Robert 
Morris  Institution,  in  Philadelphia,  within  the  last  few  days  has  compiled 
very  exhaostive  figures  regarding  the  business  situations  by  groups  of  busi- 
nesses throughout  the  United  States  and  have  published  them  within  the  last 
few  days.  They  took  the  liardware  sitnatlon ;  they  took  the  dry  goods  situa- 
tion; they  took  the  food  situation,  and  they  took  the  combined  situation  of 
those  industries  up  to  the  moment.  And.  with  respect  to  the  food  Industry, 
less  than  2  per  cent  of  It  has  reached  a  normal  state — less  than  2  per  cent ;  I 
think  it  is  1.4  per  cent.  Sllty-eight  per  cent  of  the  food  Industry  of  the  United 
States  Is  being  conducted  at  this  moment  below  a  norma!  base. 

The  general  situation  of  business  is  60  per  cent  upon  a  normal  base,  taking 
hardware,  dry  goods,  and  groceries.  But  the  grocery  business  la  68  per  cent 
below  normal,  and  the  general  average  of  all  lines  of  business  is  60  per  cent 
below  normal  at  this  time. 

Judge  Haineb.  Mr.  Crane,  that  is  the  reason  I  asked  the  question.  Yon 
understand  that  there  Is  an  almost  general  complaint  all  over  the  country — 
and  I  mean  by  that  by  the  consumers,  the  housewives— that  these  prices  are 
still  way  up.  And  although  the  price  paid  to  the  growers  and  the  producers 
is  very  low,  still  the  price  to  the  consumer  continues  to  prevail  far  above 
normal  prices.  Whether  the  retailer  is  to  blame  or  whether  the  wholesalers 
are  to  blame  is  a  question.  What  is  the  suggestion  that  you  have  to  make 
with  regard  to  that  condition  that  exists? 

Mr.  Cbane.  Well,  sir,  there  is  more  complaint  about  food  than  anything 
else  because  you  buy  food  ten  times  as  often  as  you  buy  anything  else,  and 
therefore  food  offers  more  of  opportunity  for  complaint  to  be  made.  The  De- 
partment of  Agriculture  published  figures  from  time  to  time,  and  the  figures, 
as  published  by  the  Department  of  Agriculture,  will  prove,  don't  you  see,  the 
Inaccuracy  of  the  average  statement  with  regard  to  foods  not  coming  down. 

The  Chaismak.  But,  Mr.  Crane,  in  your  reference  to  normal  and  below 
normal  you  mean  normal  with  respect  to  what?    Prices? 

Mr.  Cbane.  Satlsfactorlness  in  business.  Whether  it  is  remunerative  or 
whether  it  Is  not  remunerative ;  whether  you  are  doing  enough  business  to 
make  your  living  out  of  it  or  whether  you  are  not  doing  enough  business  to 
make  a  living  out  of  It— whether  that  profit  is  satisfactory.  And  I  take  it 
that  If  68  per  cent  of  the  food  business  of  the  United  States  is  being  done  at 
this  time  at  beneath  the  average  cost  of  doing  business,  it  will  not  pay  any- 
thing back  to  the  man  who  has  got  his  money  Invested  In  it. 

The  Chaikman.  That  normal,  then,  would  be  normal  with  respect  to  the 
business  question? 

Mr.  Cbane.  Carrying  it  back  to  1918,  which  was  not  a  time  of  extreme  afflu- 
ence, but  it  was  reasonably  profitable. 

I  did  not  mean  to  Inject  myself  into  this,  except  in  so  far  as  to  try  and 
answer  a  question  that  was  asked,  Mr.  Chairman, 

The  Chairman,  Yea. 

Mr.  Whitmabsh.  Mr,  Chairman,  may  I  make  a  statement  in  that  connection? 

The  Chaibman.  Will  you  give  your  name  and  your  connections? 

Mr.  WHrFMARSH.  Theodore  F.  Whltmarsh,  of  Francis  H,  Liggett  &  Co., 
New  York. 


Mr.  WnrruARSH.  I  had  to  do  with  the  Food  ,\d ministration  activities  during 
the  war  In  the  grocery  line  with  M.  Hoover,  and  at  that  time  it  was  a  verj- 
astounding  thing  to  find  in  charting  prices  each  month,  as  we  did  from  montli  to 
month.  We  took  the  average  retail  price  and  the  average  wholesale  price  of 
foods  during  the  war ;  and  there  was  a  time,  when  the  rapid  advance  of  foods 
came,  that  the  prices  of  the  wholesalers,  the  wholesale  prices,  went  higher  than 
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the  retail  prices,  and  as  the  decline  comes  you  will  find  that  the  wholesale 
prices  declined  lower  than  the  retail  prices.  If  it  were  given  In  a  chart,  say, 
an  inch  or  2  inches  In  the  chart  of  the  dJfTerence  In  the  line  of  prices  between 
retail  and  wholesale,  you  will  always  find  that  In  tiie  advances  the  wholesale 
line  will  come  up  an  the  retail  line  BOmetimea  crosses  It.  I  have  seen  It  cross  it. 
And  when  the  decline  comes,  the  wholesale  drops  lower  than  the  retail,  and 
that  comes  from  a  question  of  distribution.  You  mast  understand  that  you  can 
not  buy  pineapples  in  Hawaii  and  distribute  them  on  Sixty-ninth  Street  and 
Firth  Avenue,  New  York,  on  the  same  day. 

Now,  during  this  process  of  distribution  through  the  country  there  are  many 
months  elapsing  before  stocks  are  exhausted  and  before  adjustments  come;  and 
the  farmer,  wiien  he  learns  the  price  of  his  goods,  and  his  price  comes  down, 
Immediately  wants  to  buy  the  goods  on  the  same  parity  that  bis  price. declines^ 
but  It  takes  months  to  make  that  adjustment  In  tbe  process  of  distribution. 
It  Is  simply  a  matter  of  time  In  working  that  matter  out. 

Now,  of  you  take  the  chart  at  the  smash  in  prices  that  we  had  at  the  end  of 
last  year,  when  the  wholesalers  dumped  overboard  their  goods  and  wholesalers 
all  over  the  United  States  lost  money,  last  year,  you  will  find  that  the  situation 
wag  not  very  satisfactory.  Mr.  Hewitt  says  2  per  cent,  but  it  was  minus 
maybe  5  per  cent,  or  4  per  cent,  and  some  wholesale  grocers  have  lost  their- 
capital.  I  have  seen  statements  In  the  last  four  or  Ave  months  where  the.v 
are  "  frozen."  The  wholesaler  dumped  Immediately,  and  the  retailer  could 
not  adjust  himself  to  that  point.  And  in  New  York  City  we  have  the  situation 
of  the  chain  store  selling  goods  below  the  wholesale  price,  In  competition,  to 
stimulate  trade.  So  that  you  can  not  judge  by  those  facts  that  the  whole- 
salers or  the  retailers  are  keeping  prices  up. 

To  be  fair  to  them  both  there  must  be  an  adjustment  in  the  process  of  dis- 
tribution, that  takes  time  to  make;  and  if  you  will  study  the  charts  that  we 
have  had,  going  back  10  years,  you  will  find  that  this  line  between  the  wholesale 
and  retail  prices  and  producers  prices  almost  crosses  at  times,  and  it  takes 
time  for  that  line  to  gradually  become  normal  again,  as  prices  come  to  that 
point. 

Mr.  Breed.  Mr.  Whitmarsh,  do  I  understand  that  the  point  that  you  are 
making  is  that  when  the  producer's  price  goes  up  that  in  ordinary  course 
then  the  wholesaler  who  buys  those  goods  has  to  advance  his  price,  and  thea 
the  retailer  advances  his  price? 

Mr.  Whitmaksh.   It  is  not  done  that  way. 

Mr.  Breed.  And  then  n^hen  prices  go  down  the  price  goes  down  in  inverse 
oriler,  and  the  retailer  is  the  last  man  to  go  down? 

Mr.  Whitmarsh.  Well,  let  me  say  this:  I  don't  want  to  take  up  time  on  the 
matter,  but  I  wanted  to  clear  the  atmosphere  on  the  question  of  distribution. 
1  might  say,  incidentally,  that  I  am  chairman  of  the  Unlte<l  States  Chamber 
of  Commerce  distribution  division,  and  I  have  been  studying  this  question  for 
several  years,  and  that  is  the  reason  that  I  wanted  to  make  my  statement  that 

Take,  for  Instance,  a  manufacturer— let  us  take  condensed  milk.  The  manu- 
faetwrer  suddenly  advances  his  price  50  cents  a  case.  The  jobber  does  not 
always  advance  his  price  immediately.  He  sells  generally  the  stock  he  has 
got  on  hand  at  that  price,  or  near  that  price,  hecimse  there  is  so  much  com-  , 
petition  in  the  Jobbing  business  that  he  has  to  sell  until  the  man  has  to  buy 
again. 

In  turn,  when  the  jobber  sells  the  retailer  at  an  advanced  price  I  have  seen 
the  retailer  still  ask  the  old  price  until  he  bought  again. 

And  I  want  to  say  one  word  in  justidcatlon  of  the  retailer,  if  I  might  do  so. 
The  retailer  of  this  Oountry  Is  the  small  country  storekeeper.  And  the  country 
storekeeper  of  the  Unlled  States,  next  to  the  farmer,  is  the  backbone  of  this 
Nation,  l^ils  Nation  was  brought  up  to  get  away  from  monopolistic  ideas  and 
favor  the  competitive  system  of  merchandising,  and  the  small  grocer  in  this 
country,  and  the  small  hardware  dealer,  and  the  small  storekeeper  are  the- 
backbone  of  this  Nation  to-day,  for  without-them  towns  and  small  communi- 
ties could  not  exist. 

Mr.  Breed.  How  many  retailers  are  there  in  the  United  States  now? 

Mr.  WHiTMiHBH.  I  would  not  attempt  to  say  at  the  moment,  but  I  should 
say  there  are  300,000. 

Mr.  Breed.  Retail  grocers? 

Mr.  Whituabsh.  Yes;  retail  grocers.  Three  hundred  thousand  retail  grocers,. 
would  you  say? 
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Mr.  BSEED.  Four  bundred  thousand. 

Mr.  Whitmabsh.  Between  three  and  four  hundred  thouBaod.  It  Ib  a  Ques- 
UoD.    That  bas  not  been  studied. 

But  I  want  to  Bay  that  during  tlie  war  also  I  found,  In  making  investigation 
at  to  why  these  lines  crossed  as  between  the  retailer  and  the  wholesaler,  that 
tlie  retailer's  habit  was  to  price  his  goods  when  he  got  hU  invoice,  and  he 
would  say,  "  Ttiese  goods  cost  so  much.  I  will  retail  them  at  so  much."  And 
lie  put  his  price  on  them,  and  he  did  not  change  that  price,  as  a  rule,  until  he 
bought  again.  And  that,  we  found,  was  the  reason  for  that  situation.  In  other 
words,  the  small  country  merchant  to-duy  is  not  like  the  large  mail-order  bouse, 
or  lai^  dealer  that  finds  himself  burdened  with  stock  which  he  can  reproduce 
for  less  money  and  immediately  dunips  it  overboard  In  order  to'tum  over  and 
buy  it  again  and  meet  competition.  But  the  small  merchant  holds  his  goods 
at  the  last  Invoice  price  until  he.  buys  again,  and  then  be  reinvolces  again. 

Air.  HoituAN.  I  would  like  to  get  that  matter  clear. 

Mr.  Stix.  Mr.  Chairman 

Tbe  Chaibu&n.  Well,  Mr.  HoSman,  I  think,  has  a  question  to  ask,  and  then 
after  he  is  through  you  ma;  ask,  Mr.  Stlx. 

Mr.  HoFFUAN.  I  wanted  not  so  much  to  ask  a  question  as  to  make  something 
clear  to  the  committee.  When  you  say  "  dump  hia  stock  overboard  "  you  mean 
to  sacrifice  It  at  a  reduced  price,  Mr,  Whitmarsh? 

Mr.  Whitmabsh,  Lose  money  on  It,  yes;  selling  at  a  loss,  which  Is  good  mer- 
chandising. In  order  to  buy  again  In  order  to  be  sure  that  your  stock  is  on  a 
good  basis.  That  Is  wliat  we  all  did  as  wholesale  grocers  in  the  last  9  or  10 
months.    \Ve  simply  dumped  our  stock  overboard, 

Mr.  HOFFUAN.  I  want  to  make  that  statement  clear,  because  during  tbe  war 
I  served  on  several  food  committees,  and  we  had  complaints  from  certain  lay- 
men's organizations  that  certain  ortlcles,  such  as  potatoes,  etc.,  were  allow«l 
to  become  worthless  or  were  dumped  in  the  river  to  keep  up  the  price,'  and  on 
Investigation  it  was  found  almost  invariably  that  It  was  stufE  that  was  frozen 
In  transit  and  was  not  fit  to  feed  to  the  hogs,  and  so  It  had  to  be  destroyed. 

Mr.  Whitmabsh.  May  I  make  one  further  statement  at  this  point,  Mr.  Chair- 
man? Mr.  Hewitt  says  that  tlie  expense  of  doing  business,  in  the  wholesale 
grocery  business,  is  lOi  cents  on  the  dollar.  Let  It  go  at  that.  In  different 
parts  of  the  country  It  is  different.  Harvard  University  has  isgued  a  complete 
study  of  the  situation,  and  you  gentlemen  can  get  it  there.  But  when  you  say 
10  per  cent,  and  2  per  cent,  whlcli  is  the  average  net  profit,  in  that  10  per  cent, 
I  want  to  bring  out  the  question  of  distribution  to  you  for  a  moment.  There  is 
freight,  there  is  labor,  there  Is  cartage — most  all  of  those  functions  have  to  be 
performed  by  somebody.  There  is  a  very  small  fraction  of  a  per  cent  that 
anybody  might  criticise  in  the  course  of  the  wholesale  grocer  doing  business. 

And  then  with  regard  to  the  point  of  the  purchasini;  power  of  big  monopolistic 
enterpri^s.  In  purchasing  a  crop  or  a  big  lot  of  goods  they  can,  of  course,  by 
speculative  conditions  raise  the  price  or  lower  the  price  at  will,  while  4,000 
wholesale  grocers  In  the  United  States,  all  acting  bidependently,  can  not  do 
that.  I  am  an  ex-presldent  of  the  National  Wholesale  Grocers'  Association; 
I  have  been  on  Its  executive  committee  for  years,  and  I  never  heard  a  question 
mentioned  among  us  except  the  highest  ideals  and  motives  for  operating  condl- 
*  tlons,  and  sticking  strictly  to  what  the  Sherman  Act  and  the  antitrust  act 
meant.    And  that  Is  one  point  I  want  to  bring  out. 

If  you  get  four  or  five  men  with  a  lai^e  amount  of  money  enabled  to  go  Into 
a  market  and  buy  and  control  an  article,  we  are  just  really,  gentlemen,  going 
against  what  we  have  set  up  in  this  country  as  our  standard.  We  in  this 
country  are  against  monopolistic  conditions,  and  we  stand  for  simply  the  com- 
petitive system  of  raerchandlelng,  and  the  competitive  system  of  merchandising 
can  only  be  obtained  by  having  tremendous  competition  among  a  large  number 
■of  men  that  are  not  related  to  each  other  In  any  way. 

The  Chaibmar.  Mr.  Stix. 


Mr.  Stix,  I  want  to  bring  out  one  fact  In  regard  to  what  Mr.  Whitmarsh  has 
«tated.  He  described  very  accurately  the  usual  process  of  inflation  and  de- 
flation as  far  na  the  wholesale  business  was  concerned.  I  want  to  bring  out 
the  further  fact  that  the  usual  situation  was  strengthened,  was  made  more 
important  here  In  this  recent  deflation  through  the  fact  tlint  during  the  war  tills 
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country  was  very  correctly  uoder  a  looA  administration.  The  food  Interests 
of  this  country  helped  win  the  war  by  voluntarily  going  under  a  system  of 
distribution  wLich  might  be  considered  against  ail  economic  principles,  but 
niiich  fortunately  helped  tremendously  in  holding  the  prices  of  foods  down 
during  the  war  period  so  that  the  people  of  this  country  were  satisfied.  We 
lud  to  do  the  crazy  stunt  of  selling  goods,  at  times,  for  half  what  we  could  buy 
them  at,  simply  because  we  owned  tliem  at  the  lower  figure. 

When  the  war  brolie  out  and  tie  Food  Administration  was  Installed,  many  of 
US  had  goods  ttiat  were  worth  a  dollar  that  we  could  not  replace  under  $2. 
We  bad  goods  that  we  had  bought:  at  a  dollar  which  we  could  not  repurchase 
under  $2. 

Mr.  Smith.  Tou  mean  goods  that  were  worth  on  the  market  $2? 

Mt.  Sttx.  Yea ;  they  were  worth  on  the  market  52,  In  buying  them  from  the 
producer  at  the  time  It  would  have  cost  us  $2  if  we  wei«  going  to  replace  them. 
Under  the  Food  Administration  we  were  under  ohllgation,  and  we  were  glad 
to  cotq>erate  with  the  Government  and  to  merchandise  those  goods  not  on  a 
basis  of  replacement  value  but  on  a  basis,  of  course,  at  the  normal  margin  of 
profit  that  we  made  in  pre-war  times,  which  was  probably  around  121  per  cent. 

Mr.  Bbeed.  Gross? 

Mr.  Stix.  Gross. 

Mr.  Whitmaesh.  Don't  mix  them  up.  Tou  are  talking  about  New  Torit  City. 
Mr,  Hewitt  says  lOi. 

Mr.  Stix.  I  am  speaking  of  New  York.  I  will  aclmowledge  that  in  other 
wctlons  of  the  country  the  gross  profits  are  less.  The  expense  of  doing  busi- 
ness in  other  sections  of  the  country  are  less.  But  I  will  say  this,  that  I  don't 
think  the  net  profit  in  any  section  of  the  country  varies  very  much.  I  think 
we  are  all  of  us  pretty  fortunate  to  get  the  2  per  cent  net,  no  matter  where  we 
do  business. 

Now,  that  same  condition  that  I  are  deflcrihing  applies  to  the  retailer.  He 
also  was  under  obligation,  not  to  use  his  own  Judgment,  but  he  was  compelled 
under  the  Food  Administration  act  to  market  hia  goods  based  on  his  coSt.  aud 
where  he  did  that  voluntarily  and  as  a  matter  of  habit  frequently  In  the  pre- 
war days,  along  the  lines  that  Mr.  Whitmarsh  described,  during  the  war, 
whether  he  liked  it  or  not,  he  had  to  do  it  that  way. 

Now,  it  Is  only  natural  under  the  circumstances,  considering  that  he  was  de- 
prived of  his  market  advances  during  the  war,  that  when  the  war  was  over 
he  felt  that  he  was  Justified  in  asking  a  profit  based  on  his  cost  when  it  came 
to  selling  his  goods  that  he  had  bought  at  the  high  prices.  And  whereas  the 
wholesalers,  who  are  perhaps  larger  merchants,  and  have  a  larger  vision,  real- 
ized the  danger,  although  they  might  have  felt  inclined  to  get  the  larger  price 
and  sell  the  goods  based  on  their  cost— after  the  food  reatrictions  were  removed, 
although  the  wholesaler  realized  that  the  first  loss  is  the  least  loss  and  deflated 
immediately  and  sold  his  goods  out  as  quick  as  possible  for  what  he  could  get 
for  them,  Irrespective  of  his  cost,  the  retailer,  for  reasons  which  I  think  any- 
body can  readily  understand,  realizing  that  his  business  was  smaller,  that  he 
was  dealing  with  consumers  who  were  not  as  well  posted,  who  were  not  in 
business  and  did  not  know  values  quite  so  well — felt  that  he  had  the  oppor- 
tunity of  perhaps  getting  his  cost  for  his  goods,  and  realizing  the  pressure  that 
he  liad  been  under  during  the  war  period  naturally  tried  to  get  what  he  could 
for  his  goods,  and  I  believe  that,  to  a  certain  extent,  has  kept  the  retailer  from 
deflating  as  fast  as  he  otherwise  might. 

1  think  II  he  had  made  the  profits  he  normally  conld  have  made  during  the 
war — if  he' had  not  been  controlled— he  could  have  taken  his  loss  after  the  war 
was  over.  I  think  It  is  human  nature  for  him  to  feel  that  there  was  something 
due  to  him.  I  think  the  people  of  the  United  States  owe  that  retailer  some- 
thing for  what  he  was  deprived  of  during  the  war  period. 

The  records  of  Harvard  University  show  that  during  the  period  of  the  war 
the  retailer  made  a  lower  net  profit  than  he  did  make  before  the  war  period. 
And  I  tliink  for  that  reason 

The  Chaibuak.  I  think  we  have  gone  far  enough  in  that  line.  This  Is  not 
really  pertinent. 

Mr,  Stii.  I  wanted  to  bring  that  out,  because  I  saw  your  idea  was  to  try 
to  understand  why  this  deflation  was  not  taking  place  more  rapidly  in  the 
retail  lines,  and  It  seemed  to  me  that  I  understood  that  situation  better  than 
perbaps  some  people  did  here  in  Washington. 

Mr.  Bbxed.  Mr.  Whitmarsh  is  obliged  to  go  away  to-morrow.  If  he  has 
aoytlilng  to  say  with  respect  to  the  activities  of  the  wholesale  grocer,  and  with 
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respect  to  bla  attitude  on  the  modification  of  tbe  consent  decree,  I  tliink  it 
would  be  a  good  sclteme  to  tiear  him  now. 

The  Chairman.  Well,  Mr.  Breed,  I  ilon't  know  timt  we  are  exactly  interested 
In  the  activity  o(  the  wholesale  grocer  during  the  war,  especially.  I  think  we 
are  interested  In  what  anyone  has  to  say  on  the  modification  of  this  decTee. 

Mr.  Breed.  Well,  the  attlvltlee  of  the  wholesale  grocer  during  Ilie  war,  &s 
contrasted  with  the  activities  of  tbe  pac*era  during  tbe  war,  might  furnish 
a  basis  as  to  the  question  as  to  whether  the  Government  should  treat  the  whole- 
sale grocers  a  little  different  after  the  war  than  tliey  are  treating  the  packers 
after  the  war. 

The  Chaibman.  Well,  it  is  not  a  matter  of  reward,  exactly.    It  Is  a  matter 
of  Justica 
Mr.  BuEED.  That  is  right.    That  Is  what  I  say. 
Mr.  Whituahsh.  I  would  not  care  to  go  Into  that,  anyway. 
The  Chairman.  If  you  have  anytliing  to  say  about  that,  Mr.  Whltmarsh,  you 
may  do  so. 

Mr.  Whitmarsh.  I  would  rather  not  go  into  the  question  of  what  I  did 
during  the  war  under  the  administration. 
The  Chairman.  It  is  a  matter  of  record,  I  should  say. 

Mr.  Whitmarsh.  I  would  say  now  that  I  am  violently  opposed  to  the  reopen^ 
Ing  of  the  decree,  as  you  might  know  from  my  speech.  I  feel  really  that  it  is  a 
fundamental  question  of  monopoly  bb  against  the  competitive  system.  I  think 
that  la  tbe  thing  that  we  have  got  to  decide. 

This  country  has  been  in  favor  of  the  competitive  system.  If  you  have 
monopoly  in  food,  which  you  will  have  If  you  have  the  packers,  then  you  have 
got  to  regulate  them,  and  when  you  commence  to  regulate  monopoly  we  all  get 
in  trouble  in  the  Government.  We  have  had  enough  rfgulatlon  of  monopoly  and 
r^ulation  of  everything  else.  For  heaven's  sake  let  us  stand  by  our  Sherman 
Act  and  get  into  the  competitive  system,  and  get  away  from  the  monopoly 
which  has  to  be  regulated. 

Mr.  Hewitt  was  talking  about  the  packers.  I  would  not  have  the  packers 
in  business  to-day.  It  is  a  monopoly.  But  we  have  got  them,  and  we  have  gut 
to  regulate  them.  Now,  I  don't  want  to  get  something  else  that  we  have  got 
to  regulate.    Let  us  keep  to  the  competitive  system. 

Judge  Hainbr.  Does  the  handling  of  5  per  cent  of  the  products  violate  the 
Sbermaw  law? 
Mr.  Whitmabsh.  I  beg  your  pardon,  sir? 

Judge  Hajner.  I  say,  does  handling  B  per  cent  of  the  food  products  violate 
the  Sherman  law?    Is  that  a  monopoly? 
Mr.  Whitmarsh.  Do  you  know  that  they  only  handle  5  per  cent? 
Judge  Haineb.  Well,  do  they?    We  are  asking  you  people  that  question. 
Mr.  Whitmarsh.  I  don't  know;  but  I  know  that  with  their  money  and  their 
ability  to  handle  goods  they  will  handle  more  like  95  per  cent  when  they  get. 
through.    I  don't  know  what  they  handle  now. 

Judge  Hainer.  That  is  wJiat  the  committee  would  like  to  ^now.    We  are 
asking  you  people. 
The  Chairman.  And  what  they  did  handle? 

Mr.  Whitmarsh.  I  don't  know.    I  couldn't  tell  you  that.    I  don't  know. 
Judge  Hainer.  Well,  that  is  wliat  the  committee  would  like  to  know. 
Mr.  Smith.  Isn't  this  true,  though,  that  when  they  take  hold  they  take  hold 
of  a  particular  commodity? 
Mr.  Whitmarsh.  Certainly. 

Mr.  Smith.  And  the  5  per  cent  is  applied  to  the  whole  industry,  n.ot  the  par- 
ticular business  that  they  handle? 

Mr.  Whitmarsh.  Of  course,  the  packers  do  not  handle  all  the  groceries,  and, 
taking  out  the  certain  commodities  wlileh  they  handle,  the  amount  of  those 
particular  commodities  that  they  handle  is  more  than  has  been  stated  here,  I 
am  quite  sure.  Somebody  may  have  told  you  5  per  cent,  but  of  the  commodi- 
ties that  they  handled,  the  special  commodities  they  picked  out,  I  am  quite  sure 
they  handled  more  than  that. 

Tlie  Chairman.  Did  they  pick  out  the  commodities  which  were  the  most 
profitable? 

Mr.  Whitmarsh.  Why,  that  Is  natural  in  a  business  enterprise,  isn't  it? 
Tbey  did  not  pick  out  sugar  to  handle,  which  we  all  handle  at  a  loss ;  I  know 
that. 

The  CHAmuAN.  The  canned-goods  business  is  more  profitable  than  the  other 
lines? 
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Mr.  Whituabsh.  Tea;  It  is  considered  a  fairly  profitable  line.  Sugar  we 
sold  on  15  or  20  cents  a  hundred,  or  4  per  cent  gross,  and  canned  goods  would 
make  anywhere  from  10  to  15  per  cent. 

Judge  Hainee.  You  are  not  in  possession  of  any  facts,  then,  as  to  the  quan-. 
tity  of  groceries  tliat  were  handled  by  these  paeliera? 

Mr.  Whitmabsh.  Not  at  all ;  no,  sir. 

Judge  HAiroB.  Well,  did  it  occur  to  you  that  that  is  a  material  matter  in 
an  investigation  of  this  sort? 

Mr.  'Whitmabsh.  I  don't  tlilnlc  so.  I  still  dwell  on  the  economic  question, 
on  the  monotMlistic  question. 

Judge  Haiheb.  You  dwell  on  tbat  entirely? 

Mr.  Whitmabsh.  Yes ;  I  dwell  on  the  monopolistic  qnestioii  rather  than  the 
percentage  now. 

Judge  Uainkb.  Well,  that  la  fear  of  control  and  domination. 

Mr.  WHrruABsH.  Wlkt  happened  in  the  meat  bnslneas?  I  can  only  go  on 
the  past  records. 

The  GuAiBMAN.  Now.  does  anyone  else  here  wish  to  be  heard  before  we  con- 
vene again  on  Thursday  morning? 

Mr.  McKiNNET.  Mr.  Chairman,  could  I  make  one  brief  statement  tn  regard  to 
my  evidence? 

The  Chatbman.  If  It  won't  take  you  but  a  momBit,  you  may  do  so,  Mr. 
McKinney. 

Mr.  McKiNNEY.  No,  Mr.  Chairman ;  it  will  only  take  me  a  moment  to  say 
what  I  have  to  say. 

The  GHAmuAN.  If  what  you  have  to  say  will  take  long,  we  will  come  back 
this  afternoon ;  otherwise  we  will  hear  you  now  and  adjourn  until  Thursday. 

Mr.  McKiNNET.  It  will  only  take  me  a  moment. 

rUATHES  STATEUENT  OP  MB.  PBESTON  UcKINNET. 

Mr.  MoKinne:.  It  occurred  to  me  that,  considering  the  testimony  of  Mr. 
Chase  and  myself  and  Mr:  Campbell,  the  commission  might  have  a  wrong 
impression  of  the  relation  between  money  loaned  on  real  estate  and  plant  and 
mooey  loaned  on  the  commodity  being  packed.  We  refer,  of  course.  In  the 
mortgage  that  has  been  brought  out  here,  to  money  loaned  on  plant  and  real 

Reference  was  made  by  Mr.  Campbell  to  loans  made  by  the  War  Finance 
Board,  which  are,  I  believe  he  stated,  $750,000 — anyway,  a  large  sum.  Those 
loans  were  not  made  or  based,  nor  did  they  have  any  relation  whatsoever  to 
the  real  estate  or  plant  property.  They  were  based,  as  I  am  -informed — and  it 
can  be  easily  checked  by  the  commission — on  warehouse,  receipts  on  the  prod- 
ucts of  the  cannery,  and  the  loans  were  made  merely  as  a  help  In  financing  on 
the  product  Itself,  which,  as  you  readily  understand,  runs  into  ati  immense 
amount  of  money  at  this  season,  because  everything  is  spot  cash  in  the  buying 
■of  these  products. 

I  just  wanted  to  make  clear  that  there  Is  no  relation  whatsoever. 

The  Chaibmak.  Would  the  holder  of  a  mortgage  on  a  plant  have  any  greater 
Influence  over  a  person  or  his  wishes  than  the  holder  of  a  loan  on  which  he  is 
doing  business?  Is  there  any  distinction  between  those  two?  Is  that  what 
.you  are  trying  to  make? 

Mr.  McKiNNEi.  Well,  he  certainly  would.  The  loan  is  merely  made  to 
bridge  over  a  temporary  period  and  is  paid  back  just  as  fast  as  the  stuff  moves. 

The  Chaismaw.  I  Just  wanted  to  get  your  Idea. 

Mr.  McKiNNET.  Yes ;  that  is  my  idea,  Mr.  Chairman.  That  is  the  point 
exactly. 

Judge  Haines.  The  loan  would  be  secured  by  the  entire  business,  wouldn't  it? 

Mr.  McKmHET.  No,  indeed.  Secured  by  the  merchandise.  That  is  the  dis- 
tinction I  want  to  make.  There  Is  an  absolute  distinction  between  your  mort- 
gaging a  piece  of  property  that  you  own.  That  Is  mortgaging  your  invested 
capital.  'There  is  a  distinction  between  that  and  borrowing  money  on  ware- 
house receipts  on  the  product  of  that  plant.  One  is  a  temporary  procedure  to 
bridge  over  your  period  of  heavy  production.  The  other  goes  right  Into  the 
basic  money  that  you  have  got  Invested  In  the  business.  That  is  the  point  I 
want  to  make. 

Mr.  Smith,  One  la  temporary  and  the  other  is  permament, 'Practically? 

Mr.  McKiNNET,  One  will  put  yon  out  of  business  if  you  can  not  meet  It,  and 
the  other  settles  itself. 
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The  Chaibuan.  We  will  adjourn  iintU  XhureclB;r  momlng  at  10  o'dock,  gen- 
tlemea. 

(ThereupoD,  at  1.20  o'clock  p.  m.,  Tueadny,  November  29,  1921,  an  adjourn- 
nient  was  taken  until  10  o'clock  a.  m.,  Thursday.  December  1,  1921.) 

Thuebdav,  Decpmher  i,  I92t. 
The  coDimlttee  met  imrsuant  to  adjournment  on  Tuesday.  November  20,  1921, 
in  room  704,  Department  of  (Commerce,  at  10  o'clocfa  a.  m..  Hon.  Herman  J. 
Oalloway  (chairman)  presiding. 

Judge  Bayard  T.  Hainer  not  preeent  to-day. 

The  Chaibman.  The  committee  will  be  In  order.  I  wish  to  state  for  the  in- 
formation of  the  gentlemen  present  that  a  suit  has  been  bronght  In  Chicago  by 
the  live-stock  (.■ommlsslon  men  enjoining  the  Secretary  of  Agriculture  and 
United  States  attorney  in  Chicago  from  an  enforcement  of  the  packer  control 
bin  us  it  applies  to  live-stock  commiBelon  men.  Judge  Hainer,  who  has  charge 
of  that  work  for  the  Department  of  Agriculture,  had  to  go  to  Chicago,  where 
he  will  be  to-day  and  to-morrow  attending  a  hearing  on  the  preliminary  injunc- 
tion. However,  he  has  stated  that  he  will  carefully  go  over  the  record  imme- 
diately upon  his  return,  and  that  we  should  proceed  with  tlie  hearings  In  his 
absence. 

Mr.  Bbeed.  Mr.  Chairman,  may  I  ask  who  is  this  suit  broughr  by^ 

The  Chaibman.  An  nssoolation  representing  the  live-stock  commission  men  of 
Chicago, 

Mr.  Ford,  I  understand  a  gentleman  has  left  a  statement  here. 

Mr.  FoBn.  Mr.  Chairman  and  gentlemen  of  the  committee,  this  Is  a  statement 
prepared  by  Mr.  Walter  J.  Tancill.  in  behalf  of  the  St.  I^iiuls  Wholesale  Oi'ocers' 
■  Association.  I  believe  he  was  scheduled  to  t>e  heard  to-morrow,  but  he  was 
called  back  to  St.  lx>uis  and  left  with  me  this  statement,  which  he  has  signed 
and  which  he  asked  me  to  read  into  the  record  with  the  permission  of  the  com^ 
mittee.    Xow.  with  your  permission.  I  will  read  it. 

The  Chaibman.  You  may  proceed. 

(The  stat«nent  referred  to  is  here  copied  in  full  in  the  record,  as  follows :) 

Statement  in  Behaii'  of  the  St.  Louis  Wholesale  ■Qeocebs'  Association. 

My  name  is  Walter  J.  Tancill,  and  I  appear  before  this  committee  Id  behalf 
of  the  St.  Louis  Wholesale  Grocers'  Association. 

The  association  which  I  represent  Is  comitosed  of  about  30  memliers.  being 
virtually  all  of  the  wholesaie  grocers  doing  business  in  the  city  of  St.  Louis. 

For  the  enlightnient  of  the  committee,  I  might  state  at  the  outset  that  tiie 
wholesale  grocery  Industry  is  the  third  Industry  in  point  of  size  and  importance 
in  our  city,  the  chamtJer  of  commerce  of  which  has  protested  against  modlfl- 
cation. 

I  was  directed  by  the  board  of  directors  of  our  association  to  come  to  Wash- 
ington to  inform  your  committee  as  to  the  iittftude  of  our  meml)erNhip  regarding- 
the  modification  of  this  consent  decree. 

The  members  of  our  aaeociatfon  have  viewed  with  great  siarm  the  rumors 
that  the  Government  is  giving  some  thought  to  a  recommendation  to  the  court 
to  modify  the  consult  decree  so  as  to  permit  the  meat  packers  to  handle  food 
products  wholly  unrelated  to  their  meat. 

I  have  listened  to  the  testimony  of  the  witnesses  preceding  me,  both  for  and 
against  the  modification  of  the  decree,  with  a  great  deal  of  interest.  I  shall  not 
attempt  to  enter  upon  any  broad  or  lengthy  discussion  of  the  various  arguments 
which  have  been  and  will  he  further  advanced  in  support  of  the  viewpoint 
of  the  various  parties,  as  it  seems  to  me  that  the  real  and  vital  Issue  at  stake- 
in  this  proceeding  is  whether  the  Government  of  the  United  States  desires  to 
foster  the  growth  of  independent  and  competitive  bussineas,  or  whether  it  in- 
tends to  depart  from  the  very  tradition  that  permeates  our  social  and  political 
life  by  offlclally  sanctioning  monopoly  and  the  inaidious  evils  which  it  represents. 
No  matter  how  we  deviate  from  this  backbone  of  the  controversy,  regardless 
of  the  channels  and  labyrinth  Into  which  we  may  stray,  stripped  of  all  the 
relative  arguments  which  may  be  advanced,  we  inevitably  come  to  the  vital 
question  of  th«(  wisdom  of  lodging  within  the  power  of  a  small  group  of" 
five  Individuals  the  right  to  control  the  food  of  a  nation. 
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Oar  Gav«rDinent  Itaelf,  long  taken  aa  ao  example  of  escellence  and  followed 
by  thoee  who  cImtIbIi  freedom  and  liberty,  Is  founded  on  the  doctrines  of 
»qnality  of  opportunity,  eqnallty  of  treatment,  equality  In  the  rtftht  to  pursue 
mir  vocations  untrammeled  and  unhRmpered.  The  structure  of  the  Government 
ii«elf  la  hnflt  on  division  of  responsibility  and  the  refitrlctlon  of  power.  Our 
fiirefathers  in  laying  the  fnundntlon  of  this  etnicture  decided  for  us  asainst 
mnnnpnly  hy  the  adoption  of  n  rppuWlcan  form  of  government  as  opposed  to  the 
mnnarchical.  Xo  liranch  of  our  Government,  whether  It  be  the  executive,  the 
leefsMtive.  or  the  judicial,  enjoys  a  power  that  1b  not  derived  from  the  consent 
ft  rather  the  mandate  of  the  people. 

K".  In  this  qnestlon  of  enrtowlnj-  the  ment-pncking  industry  with  this  mlEhty 
pnwer  of  control  OTer  the  most  esBential  part  of  our  life— the  control  of  the  . 
Nntlon's  food— we  sense  the  crave  danger  to  onr  socfnl,  political,  and  economic 
fBhric.  By  afrain  opening  the  awenne  whereby  the  five  big  meat  paclters  can 
r<>snnie  their  progress  towarri  the  iiltimnte  Boal  of  complete  domination  and 
fontrol.  we  nnwontedly.  yet  deeidediy  and  emphatically,  adopt  a  theory  at 
tariance  with  our  professed  axioms  of  democracy  In  government. 

We  can  not  approve  and  sanction  any  such  radical  departure  from  the  doc- 
trine«  and  theories  which  hare  developed  this  irreat  Notion  of  ours  In  less  than 
t  i^ntnry  to  the  foremost  rank  among  the  nations  of  the  world.  "We  can  not 
Mieve  that  onr  Government  will  knowingly  lend  its  powerful  assistance  In  the 
l*rpetration  of  such  a  betrayal  of  the  American  people.  We  can  not  undertake 
"i  stand  by  and  permit  without  protest  the  destruction  of  the  initiative  and  the 
LDdivtduHlity  of  the  America r  business  man. 

The  record  of  the  interests  who  would  benefit  hy  the  reopening  of  this  decree 
"ver  a  period  spanning  a  generation  Is  one  filled  with  examn'es  of  the  most 
ruthless  prsctices  In  BtlflinE  competitive  endeavor  which  have  ever  f)een 
rfworted  to  h.v  a  comhlnation  In  any  Indnstry.  Their  record  of  Illegal  and 
niilawfnl  prnctlces,  their  repeated  violations  of  both  law  and  commercial  ethics, 
is  a  -atriking  commentary  upon  the  Government's  Inahility  to  cope  with  their 
industry.  These  gentlemen  have  been  aitlle  and  Inirenlmis  enough  to  escape 
tlielr  Jnst  deserts  again  and  again,  yet  we  find  a  pronosal  to  permit  a  resump- 
tifin  of  the  seta  which  have  heretofore  been  repeatedly  condemned  and  to  open 
tn  them  a  wider  field  and  greater  llcenae  In  the  pursuit  of  their  ohiects. 

We  are  pleased  to  say  that  we  have  suBlclent  confidence  in  this  committee 
?n(l  in  the  Attorney  Opneral  to  feel  that  onr  Interests,  as  well  as  the  interests 
nf  the  people,  will  be  safeguarded  and  thank  the  committee  for  tMs  opportunity 
fif  belns  permitted  to  express  onr  views  on  this  vital  matter. 

Walter   .T.   Tancii,!.. 

The  Craiiimas.  I  regret  very  much  that  the  gentleman  Is  not  here,  as  there 
nJeht  be  some  questions  the  committee  would  nsk  him.  It  Is  Imnosslble  to 
■■rftss.fKnndne  him.  however,  at  this  time,  and  necessarily  we  will  have  to 
ipfce  that  into  consideration  In  considering  his  statement 

Mr.  Hoffman,  do  you  desire  to  make  a  statement  at  this  time? 

Mr.  Svrm.  I  think  it  would  be  very  logical  for  him  to  do  it  at  this  time, 
:f  I  mav.  so  suggest.  Mr.  Chairman. 

The  Phairmas.  Mr.  Hoffman  bus  expressed  a  desire  to  get  away. 

Mr.  Siin-H.  I  am  glad  that  you  are  willing  to  give  him  an  opportunity  to  be 
brarrt  at  this  time. 

The  CRAiRMAit.  Sir.  Hoffmsn.  you  will  come  around  and  state  your  name  and 
holiness. 

STATEMENT  OP  UB.  EDWABD  W.  HOITMAN,  HHiWAUKEE.  WIS. 

Tlie  OmriAL  RRPORreB.  Mr.  Hoffman.  In  order  to  make  the  record  complete 
will  yon  please  state  whom  yon  represent? 

Mr.  Hoffman.  I  represent  .Tohn  Hoffninn  &  Son  Oo.  directly,  and  more  par- 
'knlarly  the  peonle  of  the  State  of  Wisconsin,  and  all  the  people  of  the  TTnited 
Ststes  In  general. 

Mr.  Chairman  snd  gentlemen,  I  desire  to  read  Into  the  record  of  (h's  henriuK 
a  'oDy  of  our  original  letter  to  the  Hon.  H.  M.  Dangherty,  dated  November  18, 
in  ffiiich  we  protested  against  a  modification  or  vrithdrawal  of  the  so-called 
••mijmt  decree, 

Tbe  Chaibuan.  Ton  may  read  it 
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Mr.  BomiAiT.  The  letter  is  as  follows: 

Nd\-eusbb  16,  1A21. 
Ron.  H.  ni.  Daddh^ty. 

Attorney  General  of  the  United  State*, 

Department  of  Juntice,  Watliington,  D.  C. 

Sib:  We  desire  to  entef  a  moat  vii;urous  protest  against  a  modification  or 
withdrawal  of  tbe  so-cttlled  consent  deci'ce. 

Ouc  corporation  has  been  in  tiie  business  of  distributing  foodstulEs  for  almost 
half  a  century.  The  five  officers  of  this  company  are  the  sons  of  ita  founder  and 
have  respectively  contributed  15,  20,  27,  38,  and  42  years  of  their  lives  to  the 
upbuilding  of  this  institution.  We  make  this  statement  at  this  time  so  that  you 
may  understand  that  our  argument  Is  based  on  many  years  of  actual  business 
experience.  Furthermore,  we  realize  that  in  any  public  question  it  is  an  easy 
matter  to  have  resolutions  drawn  and  passed  by  bodies  which  are  not  thoroughly 
informed  and  to  have  statenients  presented  by  Individuals  who  are  influenced 
by  personal,  selfish  motives. 

We  desire  to  make  this  point  because  we  are  informed  on  good  authority  that 
one  of  the  men  who  has  been  most  active  in  endeavoring  to  secure  a  modifica- 
tion of  the  consent  decree  has  been  closely  associated  with  the  Big  Five  packers. 
In  fact,  Armour  &  Co.  are  reported  to  hold  a  mortgage  of  $250,000  against  the 
plant  In  which  this  party  Is  interested.  He,  and  possibly  others  like  him,  have 
undoubtedly  t>eeu  most  industrious  in  securing  resolutions  to  modify  this  decree. 

To  establish  our  own  position  we  also  want  to  say  most  emphatically  tliat  our 
company  needs  no  consent  decree  or  any  other  governmental  protection  against 
honest  competition.  There  are  probably  50  wholesale  grocers  in  the  State  of 
Wisconsin,  all  competitors  of  ours,  and  we  probably  compete  with  an  additional 
50  jobbers  who  enter  our  territory  from  surrounding  States.  Some  of  them  are 
large  and  some  small,  but  even  the  largest  have  no  advantage  over  us  as  to 
freight  rates,  preferred  railroad  service,  and  the  opportunity  to  serve  the  retail 
distributors;  nor  are  any  of  them  so  lai^e  that  they  can  possibly  monopolize  a 
market  by  securing  control  of  a  commodity  through  unlimited  purchasing  power. 

In  other  words,  the  public  to-day  is  protected  against  profiteering  by  the  fact 
that  foodstuffs  are  distributed  In  open  competition.  On  the  other  hand,  the 
history  of  monopoly  Is  the  same  the  world  over.  They  either  get  too  much  or  too 
little  for  their  goods.  When  the  former  they  rob  the  consumer,  when  the  latter 
they  are  tryiug  to  kill  competition. 

That,  after  all,  seems  to  lie  the  big  vital  question  at  issue.  Shall  we  continue 
our  present  system  of  distribution  which  gives  the  many  an  opportunity  to  enjoj' 
the  pursuit  of  life,  health,  and  happiness,  or  shall  we  open  the  way  for  the  few 
to  gain  control? 

There  Is  no  question  but  that  the  wholesale  grocers  of  this  country  have  served 
efHciently  and  economically.  This  Is  proven  conclusively  by  statistics  sub- 
mitted by  the  Harvard  Bureau  of  Business  Research.  We  are  honestly  of  the 
belief  that  there  is  no  better  or  more  economical  system  of  food  distribution  than 
that  which  obtains  in  the  triumvirate  of  manufacture,  .lobber,  and  retailer.  We 
have  seen  many  other  systems  tried  in  our  50  years  of  business  experience, 
and  all  of  them  have  fallen  by  the  wayside. 

We  therefore  maintain  that  the  present  system  should  be  continued  and  that 
it  should  not  be  Jeopardized  by  allowing  the  meat  packers  to  reenter  the  field 
with  the  possibility  of  ultimately  controlling  so  important  a  factor  in  our  general 
welfare  as  the  distribution  of  the  Nation's  food  supply. 
Sincerely  yours, 

John  Hoffman  &  Soks  Co., 
By .  Secretary. 

Mr.  Hoffman!  You  will  note  that  in  this  letter  we  take  the  position  that  we 
do  not  need  any  governmental  protection  against  honest  competition.  We  main- 
tain, and  while  we  are  not  authorized  to  do  so,  yet  we  believe  we  can  speak 
for  all  the  wholesale  grocers  of  this  country  in  stating  that  our  business  has 
been  so  systematized,  through  honest  and  active  competition,  that  we  have 
brought  our  cost  of  doing  business  down  to  the  lowest  possible  baais. 

There  are  no  clear  and  distinct  figures  available  to  show  the  meat  packers' 
coat  of  doing  business.  I  have  at  various  times  seen  figures  purporting  to  give 
tliat  information,  but  they  were  so  complicated  that  the  average  inteiligent 
business  man  could  not  decipher  them,  Tn  fact,  I  might  say  in  that  connection 
that  the  experts  of  the  Federal  Trade  Commission  evldentlj-  were  not  able  to 
decipher  the  meat  packers'  figures. 
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Figures  have  been  glveii  ut  thla  hearing,  apa  there  are  pleats'  more  whltdi 
might  be  eecureii,  showing  that  the  wholesalt^  grocers'  cost  of  doing  business 
runs  from  7J  per  cent  to  lOJ  per  cent,  according  to  geographical  location  of  tie 
various  wholesale  grocers.  There  are  further  flgures  procurable  which  show 
that  the  average  net  profits  of  wholesale  grocers,  taken  over  a  p^od  of  normal 
years,  is  less  than  2  per  cent. 

I  know  of  no  I>a8iness  which  demands  more  actual  time  and  greater  risk 
and  pa.vs  such  a  small  percentage  of  return  than  the  wholesale  grocery  busl- 
Dess.  1  make  this  polut  to  establlHh  the  fact  that  competition  has  forced  ue  to 
become  thoroughly  efficient,  that  Is,  If  we  are  to'maintain  our  place  in  the 
ilistributlDg  system. 

L'p  to  this  time  the  only  testimony  that  has  beeu  presented  asking  for  a 
mudmcution  of  the  consent  decree  has  been  given  by  Vernon  Campbell,  repreaent- 
ing  the  California  Cooperative  Canuers,  who  are  commonly  known  In  California 
as  "  Armour  planta"  His  statements  have  been  absolntety  repudiated  by  inter- 
ests representing  producers  and  cannere  of  Callforia.  But  he  made  one  state- 
nient  which  ^ould  be  repudiated  by  the  wholesale  grocers  whom  he  attaclied  in 
his  statement  He  undertook  to  tell  this  commission,  if  1  understood  him 
correctly,  that  the  wholesale  grocers  of  this  country  coerced  the  canners  into 
refusing  to  ask  for  a  modification  of  this  decree.  Such  a  statement  on  the  face 
ot  It  Is  ridiculous,  but  with  your  permission  I  am  going  to  take  this  opportonlty 

Our  company,  for  instance,  did  not  know  what  action  was  being  taken  by  the 
lanners  of  this  country,  in  most  cases  at  the  instigation  of  this  same  Vernon 
Campbell,  until,  on  October  11,  when  we  received  from  the  Marshall  Canning  Co., 
of  Marshalltown,  Iowa,  copy  of  a  letter  written  by  them  to  Charl^  E.  Tulleys, 
secretary-treasurer.  Western  Canners'  Association,  in  reference  to  a  resolution 
which  had  been  passed  by  that  oiganlEation  relative  to  the  consent  decree,  and 
because  of  which  reaokitlon  the  Marshall  Canning  Co.  resigned  from  the 
Western  Canners'  Association. 

In  reference  to  that  resolution  It  seems  that  Mr.  Campbell  had  appeared  before 
a  meeting,  which  1  understand  was  composed  of  less  than  a  majority  of  their 
executive  committee,  and  urged  them,  In  fact  was  said  to  be  responsible  for  the 
drawing  up  of  a  resolution  urging  a  modification  of  the  consent  decree.  It 
mi^t  be  interesting  to  this  commission  to  know  that  that  resolution  was  later 
repudiated  by  the  organization  as  a  whole  In  open  convention,  and  another 
resolution  furnished  to  the  Attorney  General  which  objected  to  any  modification 
of  tiie  ctmsent  decree. 

I  beg  to  be  permitted  to  read  into  the  record,  as  a  matter  of  Information,  the 
letter  of  the  Marshall  Canning  Co.  to  the  secretary-treasurer  of  the  Western 
Canners'  Asaodation: 

Mabshall  Cannitio  Co.. 
ManhalltOicvi,  Itywa,  October  11, 1921. 
-Mr,  Chahles  E.  Tulleys, 

Secretarv-Treaswer  Wetlern  Cahners'  Asuociation, 

Chtilicothe.  Ohio. 
Dear  Stk:  This. morning  we  received  a  «opy  of  a  resolution  passed  bs-  the 
HESoclation  at  a  meeting  called  in  Chicago.  Monday,  October  3. 

The  essence  of  this  resolution  la  that  the  Western  Canners'  Association  is 
favorable  to  reiostatlag  the  packers  in  the  canned-food  business,  with  the  belief 
that  it  will  work  to  the  canners'  advantage,  because  the  wholesale  grocers  are 
uot  buying  canned  products  as  In  former  years,  and  that  by  getting  the  packers 
back  into  the  game  11;  will  accrue  to  the  canners'  interest  on  account  of  the 
increased  volume  of  canned  goods  which  will  go  into  consumption. 

You  are  working  on  a  false  premise.  The  consumers  are  buying  all  they  can 
buy  and  the  Jobbers  are  supplying  the  retail  trade  with  all  they  can  sell.  For 
evejy  case  of  canned  goods  the  packers  would  sell  to  the  retail  trade  the  Jobber 
would  sell  one  case  less.  The  packer  could  not  and  woiUd  not  Increase  ultimate 
^•onsumptlon  one  iota. 

Please  withdraw  our  name  from  tlte  membership  of  the  Western  Canners' 
A.ssociatlon,  as  we  do  not  subscribe  to  this  resolution  and  refuse  to  be  a  party 
ro  aiding  or  abetting  in  aiiy  way  legislation  which  Is  designed  to  take  the 
ivholesale-grocery  business  out  of  the  hands  of  approximately  4,000  jobbers  and 
place  it  in  the  hands  of  less  than  a  dozen  packers. 

Take  your  Qrst  "Whereas."    To  me  it  is  but  a  Jumble  of  empty  words.    Ton 
can  not  prove  what  you  have  asserted.    Thinking  men  know  that  the  whole 
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trouble  bae  been  created  by  a  Inek  of  demand  from  the  conaunier  ami  tlie  exist- 
ence of  abnormal  condttlone,  tinanclal  an*!  otherwise,  which  have  been  brought 
ahont  by  the  war  period. 

The  jobber  la  to  a  considerable  degree  u  mercliandlee  bunker.  He  not  only 
assemblea  canned  goods  for  hla  trade,  but  a  tbouHand  and  one  otber  items.  If 
you  take  from  him  his  canned-goode  buslnesH,  whicb  you  feel  the  pncker  cau 
handle  and  distribute  more  economically  on  account  of  bla  facilities  for  dis- 
tributing meat  products,  then  why  not  take  from  the  Jobber  all  his  other  items 
and  let  the  packer  distribute  them  also.  This  wtll  itlve  about  six  men  ahsolnte 
control  of  the  entire  food  buelnesa  of  this  conntry,  as  atfainst  the  4,000  or  more 
now  efllclently  handilnt;  It  with  but  a  moderate  profit.  Think  It  over.  Ts  It 
better  to  have  six  men  with  a  monopoly  or  4.000  in  leititlniate  competition  with 
each  other? 

All  resolutions  are  selflsh  and  all  hnslness  Is  selfish.  Now.  from  n  selfish 
standpoint,  would  you  rather  have  4.O0O  opportunities  to  do  buslnepf  or  fl? 
Let  us  not  fool  ourselves,  for  in  the  final  analysis  It  will  be  either  one  or  the 

We  maintain  and  believe  that  the  live  up-to-date  Individual  retailer  working 
with  an  hontest-to-EOodness  progressive  jobber  and  In  turn  the  Jobber  with  s 
reliable,  dependable  packer  or  producer  gives  a  line  of  distribution  which  can 
not  be  encelled.  At  any  rate  the  Marshall  Canning  Co.  Is  going  to  play  the 
string  out  on  that  basis. 

To  be  frank  and  plain  with  you,  your  preamble  and  resolution  savor  verj- 
much,  at  least  to  me,  of  an  eifort  to  wish  the  blame  for  the  canners'  share  of 
the  present  unfortunate  conditions  onto  the  jobber.  You  can't  get  by  with  this 
program,  because  he  is  not  to  blame  any  more  than  we  are.  He  is  a  victim 
of  circumstances,  as  Is  every  other  factor  In  the  bus'ness  world. 

I  might  also  ash  one  question.  Should  the  packers  succeed  in  crippling  the 
wholesale  grocers  by  their  competition,  what  Is  to  prevent  them  from  branch- 
ing out  into  the  canning  business  and  likewise  crippling  the  canners?  If  they 
are  suceessrnl  in  marketing  canned  goods  in  competition  with  the  wholesale 
grocers,  does  it  not  seem  logical  to  assume  that  they  will  enter  the  producing 
end  of  the  business  and  become  a  thorn  In  the  side  of  the  canning  Industry? 

In  conclusion.  let  me  remlud  you  that  the  jobbers  In  the  main  stood  up  to 
the  rack  one  year  ago  and  took  their  medicine  as  to  declines  on  their  ftitiire 
purchases  like  men.  There  are  unfair  Jobbers  In  the  wholesale  grocery  busi- 
ness and  there  are  unfair  canners  In  the  canning  business,  and  there  probably 
always  will  be ;  hot  take  the  successful  concerns  In  either  line,  big  or  little,  over 
a  period  of  a  few  years  and  you  will  find  they  are  the  square  ones,  and  that 
ordinary  honesty  and  fair  play  do  win. 

We  are  advising  all  our  trade,  and  it  covers  most  of  the  TTnlted  States,  that 
we  have  withdrawn  from  your  association,  and  that  we  are  against  this  resolu- 
tion and  will  do  all  In  our  power  to  defeat  Its  pnrpose. 
Tours  very  truly, 

Mabshaix  Canniho  Co.. 

R,  W.  McCreebt,  PreHdettt. 

Mr.  Frank  Oetber,  of  Fremont  Canning  Co.,  Fremont,  Mich.,  was  a  member 
of  the  executive  committee  of  the  Western  Canners  Assodatlon  who  votetf 
for  the  original  resolution  asking  for  a  modification  of  the  consent  decree. 
Under  date  of  October  22  he  sent  a  general  letter  to  his  jobbers  and  brokers 
explaining  his  position  In  the  matter,  in  which  he  Intimated  that  he  was  not 
so  much  in  favor  of  a  modification  of  the  consent  decree  as  he  was  In  having 
the  general  situation  discussed  through  a  presentation  of  such  resolution. 

I  present  for  your  Information  and  for  the  record  a  copy  of  a  letter  which 
we  wrote  to  Mr.  Gerber  relative  to  his  action,  said  letter  bearing  date  Novem- 
ber 1.  It  Is  Interesting  to  note  that  under  date  of  November  16  the  Fremont 
Canning  Co.  sent  ont  a  memorandum  to  jobbers  and  brokers^  in  which  they 
advised  of  the  reversal  of  the  action  taken  by  the  Western  Canners'  Associa- 
tion in  their  convention,  and  stating  "  the  convention  unanimously  went  on 
record  aa  opposed  to  a  modification  of  the  packers'  consent  decree."  I  want 
to  read  that  letter  we  addressed  to  Mr.  Gerber  Into  the  record. 

MiLWAUKEK,  Wis..  Novemtier  1.  19^1. 
.  Mr.  Fbakk  Gebbeb, 

Fremont  Canning  Co.,  Frenwnt,  Mich. 

Dbab  Mb.  Oebbeb;  We  have  before  us  your  general  letter  of  October  22  ad- 
dressed to  "  Jobbers  and  Brokers,"  which  refers  to  your  position  in  the  so- 
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willed  pucker-conseiit  decree.  Tiie  iwIdI  at  Issue  is  one  of  Buch  vlUil  im- 
ixirtimie  to  .v<i«r  liuhiPtr.v  hikI  to  mil's  tlnit  we  w<mld  <i)nKider  mivselves  ivuiiSB 
ill  (Hii-  duties  if  wf  did  imt  dscuss  tlie.  queKtii.ii  with  you. 

Ill  piiriitTflph  2  iif  tlic  resolution  piiRseil  by  the  WeKtern  ('nnners'  .Association, 
'irti>hi!>r  3,  ]!K!1,  fcir  widcli  you  us  ii  infiiili;'r  of  tlie  couiiiiittee  must  he  held  par- 
lijilly  responsible,  all  the  wtieM,  trials,  trlhulattons,  iinil  sorrows  of  the  canners 
lire  laid  ut  the  door  of  the  uonsent  decree.  Is  the  consent  decree  responsible  for 
tJie  fart  tliflt  !H'a<'tioally  every  husinega  In  the  (VHintry  has  suffered  tremendous 
loRses  In  the  last  12  months?  It  wasn't  the  t^nseiit  decree  tbat  hronght  on  a 
world-wide  condition,  and  If  the  packers  bad  been  In  the  canned-goods  game 
when  the  big  wind  kwn-ked  the  props  out  from  under  the  hlRh  prices,  they 
wiiiiUln't  be  Biij-  inure  anxious  to  uiertdie  with  ti)-dAy's  market  rlian  the  jobbers 
lire  who  lost  thousands  of  dollars  hi  canned  goods. 

The  answer  Is  given  in  a  niitsbell  by  R.  W.  McCreerj-.  president  of  the  Mar- 
shall Canning  Co.,  Slarshatltown,  Iowa,  in  a  letter  written  to  Mr.  TuUeya,  sec- 
retarj-  of  the  'VVesteni  Canners'  .^aiociatlon.     Here  Is  what  lie  says; 

"  Take  your  first '  Whereas.'  To  me  It  Is  but  a  jumble  of  empty  words.  You 
i-an  niit  prove  what  you  have  asserted.  Thinking  men  know  that  the  whole 
trouble  has  been  created  by  a  lack  of  demand  from  the  consumer  and  the  ex- 
istence of  abnormal  conditions,  financial  and  otherwise,  which  have  he«n  brought 
iiliout  by  the  war  period. 

■■Your  second,  third,  and  fourth  '  \Vhrrea.« '  Is  covered  by  the  resolution 
Itself,  which  recites  '  that  this  association  indorse  the  action  which  It  is  under- 
stood the  Department  of  Justice  contemplated  taking  looking  to  the  modifica- 
tion or  withdrawal  of  said  decree  to  the  end  that  canned-foods  distribution  may 
iienin  procee<l  with  unrestricted  competition  and  in  conformity  with  American 
ideals  of  business  and  progress.' 

" '  Unrestricted  competition  1'  Do  you  mean  to  Infer  that  there  Is  no  com- 
petition amimg  the  4.000  grocerj-  jobbers  of  this  country?  If  any  member  of 
.V'liir  ryimmittee  has  any  such  Idea  we  Invite  you  to  come  into  the  wholesale 
k'rooery  business  and  you  «1ll  find  all  the  ompetitlon  you  ever  hoped  to  see  In 
a  Itfettme. 

"  'American  ideals  of  bnslnesc: ! '  The  very  foundation  of  American  business 
is  based  «n  justice  and  equal  opportunity.  The  wholesale  grocers  of  this 
I'ountry  did  not  oppose  the  packers  dealing  in  foodstuIFs  simply  because  it 
brought  competition  into  the  field.  We  objected,  and  rightfidlj,  too.  to  the  fact 
iliat  they  were  favored  as  to  freight  rates  and  preferential  service.  There  must 
be  about  4,000  wholesale  grocers  In  these  United  States  and  we  know  of  no  case 
on  record  where  any  one  of  them  has  ever  found  It  necessary  to  ask  govern- 
mental protection  against  a  competitor.  Why?  Because  we  are  all  competing 
under  equal  opportunities  founded  on  'American  ideals  of  business.' 

As  far  as  we  are  personally  concerned  we  are  frank  to  say  that  we  do  not 
much  fear  any  "  packer  "  competition.  In  tlie  almost  50  years  of  our  business 
life  we  have  built  up  a  reputation  as  distributors  of  fine  groceries.  Our  ex- 
perience has  taught  us  that  In  every  community'  there  are  plenty  of  people 
who  are  anxious  to  buy  quality  goods  and  as  long  as  there  are  canners  like 
your  good  self  who  know  how  to  pack  fine  goods  and  who  take  pride  in  their 
product,  we  wlU  be  able  to  secure  and  distribute  plenty  of  canned  goods  at  a 
profit  that  will  at  least  help  to  keep  the  wolf  from  the  old  front  door. 

But  beyond  this  personal  point  we  want  to  say  very  honestly  and  most  sin- 
cerely that  for  the  ultimate  good  of  grower,  canner,  grocer,  and  most  of  all  for 
the  poor  consumer,  that  we  would  truly  regret  to  see  the  meat  packers  resume 
tlielr  activities  In  the  distribution  of  food  products  other  than  meats.  Any 
ttilnblDg  man  must  realize  that  the  Big  Five,  with  untold  millions  at  their  com- 
mand, will  not  he  content  to  act  simply  as  distributors.  They  are  primarily 
manufacturers  and  if  they  are  permitted  to  enter  the  distributing  end  of  the 
Iruslness.  they  will  steadily  expand  into  manufacturing!  and  production.  It 
surely  Is  easier  for  one  small  group  of  men  to  control  and  monopolize  a  market 
ilian  it  Is  for  an  industry  made  up  of  4.000  individual  merchants.  The  history 
•  •f  monopoly  the  world  over  Is  that  the  poor  consumer  pays  the  bill,  and  that 
means  jou  and  me  and  the  other  fellow,  whether  we  be  producer,  canner, 
;.Tocer,  or  consumer. 

Tt  Is  to  be  regretted  that  the  packers'  propaganda  should  have  Influenced  a 
reaponslhle  packer  like  yourself.  The  California  Canners'  League,  claiming  to 
represent  more  than  70  per  cent  of  the  commercial  canned  fruit  and  vegetable 
pack  of  California,  In  opposing  modification  of  the  decree  made  this  statement: 
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"  It  was  found  when  tbe  meat  |«i'kprH  uerp  buytTs  of  ('flilfnriilu  ciiiiiied  fruit 
tbat  tu  an  effort  to  own  the  prodtiot  at  a  lower  price  than  their  conipetltiirK, 
they  favored  those  lots  In  which  quality  was  Rktmped.  The  natuTU]  inference 
would  t>e  that  canners  who  do  not  realize  tlif  wortlilnpss  of  their  oecnpatlon— " 

And.  Mr,  Chairman,  I  might  say  here  that  there  are  Some  such. 
"— ^>r  the  duty  they  owe  to  their  own  t-raft  would  gladly  welcome  an  avenue 
of  distribution  which  was  not  too  critical  of  the  quality  offered.    For  this  very 
reason  many  of  the  reputable  canners  never  were  sellers  to  tbe  meat  packers 
nud  probably  never  would  tx  if  the  conj'enf  decree  were  modified. 

"  We  think  enough  of  you  as  a  packer  of  quality  goods  to  believe  of  you  thnt 
in  yonr  desire  to  assist  in  a  distributing  problem  of  to-day  yon  have  overlooked 
the  great  barm  that  may  come  through  your  action  to-morrow,  and  we  say  to 
you  in  all  friendliness  that  we  believe  a  reconsideration  of  your  action  will 
nltlniately  result  In  true  promotion  of  the  welfare  of  yonr  industry  as  well  as 
that  of  all  other  agencies  which  ma,v  lie  conoernert. 
'■  Sincerely  yours. 

"John  Hoffuann-  &  Sons  Co." 

Now.  at  tbe  same  time  we  sent  a  very  courteous  letter  to  tbe  other  cannere 
with  whom  we  (to  business.  Inclosing  copy  of  tbe  letter  which  we  wrote  to  Mr. 
Gerber  and  asking  them  their  attitude  on  the  consent  decree.  The  great 
majority  of  them  Immediately  replied  that  they  absolutely  objected  to  any 
modification,  and  that  they  liad  so  notified  the  Department  of  Justice.  I  cite. 
for  instance,  tbe  following: 

Warren  Packing  Co..  Portland,  Or^j. ;  Walter  M.  Field  &  Co.,  San  Fniiiclsco; 
Golden  State  Asparagus  Co..  San  Francisco;  U.  H.  Dudley  &  Co.,  New  York: 
Hamilton  &  Son  Canning  Co.,  New  London.  Wis. ;  Pratt-Low  Preserving  (^o., 
Santa  Clara,  Calif. ;  Hawaiian  Pineapple  Co.,  San  Francisco ;  California  Packing 
Coloration,  San  Francisco;  Herbelt  Packing  Co.,  San  Jose,  Calif.;  F.  E.  Booth 
Co..  San  Francisco;  G.  W.  Hume  Co.,  San  Francisco.  Calif.;  Beutll  Picklini; 
&  Canning  Co.,  Bay  City.  Mich. ;  Columbus  Canning  Co.,  Columbna,  Wis. ; 
Mark'aan  Canning  Co..  Markisan,  Wis.;  Joseph  Brakeley  (Inc.).  Freehold, 
N.  J.;  Fruit  Growers'  Canning  Co..  Sturgeon  Bay,  Wis.;  S.  E.  Comstocb  Co- 
Newark,  N.  T,  ■ 

And  letters  and  telegrams  from  these  canned-goods  people  objecting  to  any 
modification  of  the  consent  decree  are  undoubtedly  on  file  hi  the  office  of  the 
Attorney  General. 

The  Ckaibman.  I  recall  some  of  them.  1  can  not  say  as  to  all.  but  I  can 
reniember  a  number  of  them. 

Mr.  HoFPMAK.  They  all  stated  that  they  were  sending  letters,  so  I-  take  ir 
for  granted  they  did  so.  In  addition  to  the  above,  I  have  personally  spoken  to 
many  other  cannera,  e^wcially  those  located  In  my  State  of  Wisconsin,  and 
In  almost  evei-y  instance  I  have  found  tiiem  absolutely  opposed  to  any  modi- 
fication of  the  consent  decree. 

Gentlemen,  along  this  sarhe  line  It  if  Intercst'ng  to  note  that  Mr.  Volgt.  the 
president  of  the  Wisconsin  Pea  Canners'  Assoclaton.  was  reported  to  have 
wired  the  Attorney  General,  on  his  own  Initiative,  claiming  to  represMit  the 
executive  committee  of  the  Wisconsin  Pea  Canners*  Association,  and  asking 
for  a  modification  of  the  consent  decree.  That  matter  was  called  to  our 
attention  October  27  by  a  copy  of  a  letter  which  was  written  by  the  Markisan 
Canning  Co.,  of  Markisan.  Wis.,  to  the  secretary  of  the  Wisconsin  Pea  Canners' 
Association,  In  which,  as  a  member  of  the  executive  committee,  they  repudlate<l 
Mr.  Volgt's  action  and  advised  withdrawal  of  the  telegram  until  action  could 
be  taken  by  the  membership  as  a  whole  when  it  assembled  in  annual  convention 
In  Milwaukee  November  8-10.  At  that  meeting  Mr.  Volgt's  action  was  not 
corroborated  by  the  membership,  and  no  action  was  t>iken  by  tbem  as  n  body 
asking  for  a  modification  of  the  consent  decree. 

These  facta  are  cited  to  you  simply  to  show  that  the  great  majority  of 
the  canners  of  this  country  are  opposed  to  any  modification,  and  submitted  as 
evidence  to  this  commission  that  action  relative  to  the  decree  being  modllled 
has  been  fostered  by  canners  themselves  and  not  by  coercion  of  tlie  wholesale 
grocers. 

I  Just  want  to  repeat  again,  so  that  my  position  may  lie  made  perfectly  cl*^ar. 
that  I  am  not  here  as  a  wholesale  grocer  to  ftght  competition.  I  desire  mainly 
to  champion  my  place  in  the  business  world,  and  to  refute  any  unjust  accusii- 
tions  wblch  are  made  against  my  industry.  This  case  Is  not  a  fight  between 
the  wholesale  grocers  and  the  meat  packers  of  this  country.    The  consent 
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decree  was  entereil  Into  between  the  meat  packers  mid  the  I>epurtment  of 
Justice  repre  sen  tint!  the  people  of  the  United  States.  As  far  as  has  been 
made  known  the  orlg'nni  defendunt^,.  the  meat  packers  themselves,  have  not 
asked  for  any  modification  of  the  decree.  I  am  convinced  after  giving  this 
matter  much  thought  and  study  that  the  great  majority  of  the  people  of  the 
L'nlted  States,  the  consumers,  who  deserve  first  con8iderHtli>n  in  tli's  case, 
are  absolutely  and  unalterably  opposed  to  any  modification  of  the  decree. 

The  Chairman.  Mr.  Hall,  any  questions? 

Mr.  Hall.  Mr.  Hoffman,  you  have  stitted  that  Mr.  Campbell  is  closely 
iillied  with  the  big  meat  packers.  Have  you  a  record  of  a'ny  other  Iransnctlous 
beaWes  this  mortgase,  which  you  can  lay  before  this  conuiiittee  to  substantiate 
that  statement? 

Mr.  Hoffman,  There  Is  only  one  other  point  which  now  confirms  my  opin'on, 
nr  which  naturally  would  confirm  the  opinion  of  any  man  who  was  at  this 
lieariag,  and  that  Is  that  In  the  testimony  on  Monday  a  representative  from 
California  made  the  statement  that  when  he  liad  any  Itusuess  to  transact — ■ 
awl  I  can  not  remember  the  statement  correctly,  but  I  make  it  as  I  remember 
it— whenever  he  had  any  buainees  to  transact  with  the — what  was  the  name 
of  the  company? 

The  Chairman.  The  California  Cooperative  Canners. 

Mr.  Hoffman.  Yes;  with  the  California  Cooperative  Cannere,  he  generally 
tiilkeU  across  the  table  with  Armour's  representative. 

Mr.  Hall.  While  the  meat  packers  were  engaged  In  distributing  unrelated 
lines  do  you  know  what  percentage  they  liandled  of  the  whole  products  of  the 
country  in  those  lines? 

Mr.  Hoffman.  I  do  not;  but  I  think  those  figures  are  inade  perfectly  clear 
In  the  r^iort  of  the  Federal  Trade  Commiss'on. 

Mr.  Haij..  You  do  not  know  of  any  one  line  particularly  which  they  might 
have  handled? 

Mr  Hoffman.  The  only  thing  I  reuteniber  now  la  the  fact  that  Armour 
advertised  himself  at  that  time  as  the  greatest  rice  merchant  in  the  world.  I 
hHlere  he  so  called  himself. 

Mr.  Hall.  1>o  you  know  what  percentage  of  rice  was  handleil  by  him  or  by 

Mr,  Hoitman.  I  do  not. 

Itlr.  Hai.l.  That  Is  all.  Mr.  Chairman. 

The  Chairman.  Mr.  Hoffman,  the  rea-son,  I  assume,  why  you  object  to  the 
packers  resuming  the  handling  of  these  commodities  Is  that  you  fear  they  will 
monopolize  them  later  on? 

Mr.  Hoffman.  Yes. 

The  Cbaibuan.  And  upon  what  Is  that  fear  based? 

Mr.  HoyvwAN.  Upon  the  history  of  the  packers  during  all  these  .vears. 

The  Chairman.  Their  history  with  reference  to  what? 

Mr.  Hoffmar.  To  monopoly. 

The  Chairman.  Monopoly  In  what  lines? 

Mr.  Hoffman.  Monopoly  In  the  meat  line. 

The  Chaikman.  You  do  not  know  whether  they  ever  had  a  monopoly  In  these 
unrelated  lines,  do  you? 

Mr.  HoFPMAN.  I  do  not. 

The  Chairman.  Do  you  know  of  any  unfair  acts  in  competition  that  they  d'd 
with  reference  to  these  unrelated  lines? 

Mr.  Hoffman.  I  have  no  personal  knowledge  except  the  very  full  r^iort  of 
the  Federal  Trade*  Commission. 

The  Chaibman.  What  preferences  or  what  advantages  that  you  consider 
unfair  did  they  have  In  the  wholesale  grocery  business  over  the  wholesale 
grocer? 

Mr,  Hoffman.  To  my  mind  the  great  evil  of  the  packers,  or  of  any  organiza- 
tion that  controls  tremendous  wealth,  all  reverts  to  the  old  syst«n  of  monopoly, 
the  history  of  which  is  written,  page  after  page,  In  the  report  of  the  Federal 
Trade  Commission ;  that  Is  their  tremendous  purchasing  power  and  their  ability 
to  control  markets  at  the  source.  As  a  wholesale  grocer  in  honest  competition 
with  any  dealer,  whether  It  l>e  meat  packer  or  other  wholesale  grocer,  there  Is 
no  fear  from  the  selling  end,  because  our  business  has  been  brought  down  to 
such  a  basis  that  we  can  compete  with  almost  anybody.  I  know  of  no  competi- 
tion that  bothers  us  from  the  Selling  end,  at  least  In  which  we  can  make  a 
living  out  of  our  business.    But  capital  of  such  size  as  to  become  a  monopoly 
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can  control  marketa,  and  where  ttiey  do  that  tliej-  abHOlutfly  put  Hnylinrty  elHi> 
ont  of  business. 

The  Ch&ibmaiv.  Would  you  have  any  objectioD  to  the  packers  being  per- 
mitted the  handllDg  of  unrelated  lines  eo  long  hb  they  not  be  permitted  to  buy 
thfm  outright  but  only  to  handle  them  on  a  eonmiiasloD  basts? 

Mr.  Hoffman.  Absolutely.  It  was  shown  in'  the  testimony  here  on  Monday 
by  the  cannera  and  growers  of  California  that  the  minute  you  did  that  you  took 
away  from  them  the  opportunity  to  flaance  their  pack. 

The  Chairman.  What  objection  would  you  have  to  the  packers  handling 
export  business  alone? 

Mr.  Hoffman.  From  the  testimony  I  t>ellei'e  [r  In  shown  they  are  now  tiun- 
(iling  that.  I  think  Mr.  Vernon  Campbell  .said  he  sold  85  per  cent  of  hlB  prod- 
ucts that  way. 

Tlie  Chaibma-,-.  American  corporations  of  the  meat  packers  are  not  pei'- 
mitted  to  tiandle  that  business. 

Mr.  Hoffman.  Why  shoald  they  bundle  iff     If  I  may  nsb  a  question  of 

The  CHAtBMAw.  la  there  any  objection  to  their  handling  it? 

Mr.  HoFFMA.N.  Surely,  They  would  go  into  the  markets  and  control  the 
business  with  their  large  purchasing  power. 

The  Chaibman.  Do  you  think  the  handling  of  export  business  by  the  meat 
liacker  would  control  the  marlteta  the  same  as  the  handling  for  domestic  use'; 

Mr.  Hoffman.  Not  all  the  markets,  bnt  certain  markets. 

The  Chaibman.  Certain  markets? 

Mr,  Hoffman.  Yes,  sir. 

The  Chairman.  That  is  alt  I  care  to  ask.    Mr.  Hall,  any  further  qnestions? 

Mr.  Halt,  I  wish  to  aak  a  question  of  you. 

Mr.  Hoffman.  May  I  add  Just  a  statement  there? 

The  Chaibm.^s.  Certainly. 

Mr,  Hoffman.  I  think  you  would  find  this  also,  Mr.  Chairman,  that  It 
would  certainly  tend  to  increase  prices.  You  have  your  foreign  situation,  your 
export  business,  taken  care  of  now  by  ttiese  foreign  companies,  together  with 
many  exporting  agencies  in  New  York,  New  Orleans,  San  Francisco,  and  other 
places  who  are  exporting  these  goods.  Now,  then,  I  may  have  a  wrong  theory 
of  economics,  but  I  believe  it  is  wrong  for  us  to  export  foodstufCs  out  of  this 
country  in  any  quantity  except  in  those  years  when  there  are  surplus  crops, 
because  the  minute  you  do  that  the  old  law  of  supply  and  demand  sets  in, 
and  wliflt  is  left  in  this  country  ts  brought  to  a  basis  where  the  poor  con- 
sumer has  to  pay  a  premium  for  it.  And  that  is  something  in  my  estimation 
I  would  like  to  see  averted. 

The  Chairman.  Do  the  wholesale  grocers  export  anything? 

Mr.  Hoffman.  I  understand  there  are  some  In  New  York  and  New  Orleans 
that  do.  and  possibly  in  San  Francisco. 

The  Chaibman,  Are  there  other  firms  engaged  In  the  'export  business  alone? 

Mr.  Hoffman.  Oh,  yea. 

The  Chairman.  You  may  proceed,  Mr.  Hail. 

Mr.  Hall.  In  reference  to  the  letters  which  you  sent  out.  did  you  also  com- 
municate with  any  growers? 

Mr.  Hoffman.  I  can  not  say  oflfhand,  but  I  should  imagine  so,  because  we 
do  business  with  the  Prune  and  Apricot  Growers'  Association  and  other  grow- 
tra'  associations,  and  If  I  remember  rightly  I  took  a  list  from  our  books  of  the 
people  we  do  business  with.  Those  were  the  only  ones  I  could  address,  be- 
cause the  others  naturally  would  not  he  interested. 

The  Chaibman.  Did  you  send  letters  to  anyone  who  did  not  reply  to  yon  as 
opposed  to  modification? 

Mr.  Hoffman.  I  found  this  situation — I  found  among  some  of  the  smaller 
canners  a  situation  like  this :  They  were  not  Interested  in  the  consent  decree 
because  they  did  not  know  anythlnjc  about  It,  That  Is,  they  knew  there  was 
such  a  thing  aa  a  consent  decree,  but  they  had  given  It  no  further  thousht. 
I  remember  one  case  in  particular  where  one  Wisconsin  pea  canner  made  the 
statement,  "  We  have  not  given  this  matter  any  thought,  and  we  will  rest  on 
whatever  decision  is  made  by  our  association  in. convention." 

The  Chairman.  Has  anyone  any  questions  they  wish  to  suggest? 

Mr.  Smith.  There  la  one  thing  I  would  like  to  ask  Mr,  Hoffman. 

The  Chaibman.  All  right. 

Mr.  Smith.  About  what  length  of  time  had  the  meat  packers  been  engaged 
in  handling  the  unrdated  commodities? 
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Mr.  HoETUAR.  Let  me  aee 

Mr.  SuiTH.  Isn't  it  true  Uiat  tbey  bad  quite  recently  beguu  It  and  were  just 
begtmtiiig  to  extend  tbeir  operatlone? 

Mr.  HoFFUAN.  I  do  not  know  wben  they  started,  Dot  I  know  that  tliey  had 
begun  to  grow  along  In  1816  or  1917,  if  I  remember  rightly ;  that  is  when  it 
began  to  get  to  a  situation  where  we  thought  they  were  gaining  strength  in 
going  into  the  buying  market.  That  Is  wben  we  became  interested  In  the 
situation. 

Mr.  Smith.  When  the  meat  packers  Iwught  in  large  quantities  what  eCect 
did  that  have  In  the  price  to  the  ultimate  consumer? 

Mr.  HoTFifA:^.  Why,  naturally  it  immediately  boosted  the  price. 

Mr.  Smith.  To  the  ultimate  consumer? 

Mr.  HoimAn.  Absolutely. 

Mr.  SuTTH.  That  is  all  I  wish  to  ask. 

Mr,  Stevens.  I  wanted  to  ask  Mr.  Hoffman  If  he  knows  what  is  the  shrink- 
age in  price  of  canned-goods  production  last  year. 

Mr.  HoiTifAH.  I  have  no  figures  on  that,  Mr,  Stevens. 

Mr,  Stevbhs,  Do  you  know  where  we  can  find  them? 

Mr.  H<»'UAN,  Possibly  Dr.  Duncan,  the  statistician,  would  have  those  figures; 
and.  If  so,  he  would  be  very  glad  to  give  thera  to  you,  I  am  sure. 

Hr.  Stevdnb.  That  Is  all  I  wish  to  ask. 

The  Ceaibman.  That  is  all,  Mr.  EotFman,  and  we  thank  you  very  much.  We 
will  now  hear  Mr.  Hawk. 


The  Cbaibican.  State  the  name  of  your  firm. 

Mr.  Hawk.  Hawks  (Inc.). 

The  Geaibuak.  Do  you  represent  au;  other  oi^anizatlons  or  persons  or  firms 
or  corporations  at  this  hearing? 

Mr.  Hawk.  That  will  be  developed  in  my  statement,  with  your  permission, 
Mr.  Cheiiman.  a 

The  Chaibmar.  Ton  may  proceed. 

Mr,  Hawk.  Mr.  Cha'rman  and  gentleinen.  it  is  my  prlvilefie  to  nppear  be- 
fore you  representing  my  own  company.  Hawks  (Inc.),  wholesale  grocers,  of 
Blooiuington,  III.,  niid  as  president  of  the  Illinois  State  Wholesale  Qrocers' 
.^ociation. 

It  Is  ni.v  privilege  to  speak  for  the  74  members'of  that  association  who  are 
in  the  wholesale  grocery  business  in  Illinois  ootslde  of  the  city  of  Chicago. 
IVe  have  no  members  within  Clook  County. 

The  IllinDls  Wholesale  Grocers'  Association,  its  74  members,  represent  em- 
|)l(i.vees  and  esecutives  probably  numbering  75,000  people.  The  average  size 
of  B  family,  according  to  statistics — though  out  In  Illinois  we  have  ^miUes 
Ihitt  run  a  little  above  the  average,  Mr,  Chaimmn — according  to  the  average 
she  of  a  family,  the  wholesale-grocer  interests  in  Illinois  outside  of  Chicago 
represent,  perhaps,  35,000  people  who  are  d^tendent  upon  that  business  for 
their  liveUhood.  And  this  does  not  take  Into  conaidpration  stot-kholders — I 
mean  stockholders  who  are  not  active  In  the  business — and  some  other  eon- 

l  realize.  Mr.  Chiilrman.  In  this  hearing  that  the  departments  interested,  in 
the  greatest  attitude  of  friendliness  to  alt  who  may  nppear  here,  desire,  pri- 
marily. If  possible,  to  learn  the  truth  concerning  the  subject  which  Is  before 
jiiii.  And  I  take  it  at  this  hearing,  and  according  to  the  way  It  Is  being  coo- 
dHfted,  the  paramount  question  in  your  minds  to-day  Is  what  determination 
by  your  department  or  departnients  will  accomplish  the  most  good  for  the 
most  people  in  the  country. 

8o,  lastly,  Mr,  Cbulrman,  with  your  permission,  I  am  appearing  before  you 
as  iinly  one  of  the  American  public  who  is  In  business,  I  realize,  Mr.  Chairman, 
that  there  has  appeared  before  you  only  one  of  that  class  whom  we  as  whole- 
sale grocers  and  distributors  designate  and  refer  to  as  our  friends,  the  cannera 
or  pncbers  of  seasonal  products — only  one  who  has  asked  that  the  court  decree 
be  modified.  I  may  not,  perhaps,  give  the  correct  title  of  this  decree  which  is 
sought  by  him  to  be  modified,  but  I  think  the  committee  is  cognizant  of  the 
reference  I  make. 

The  Chaibmaii.  We  understand  what  you  refer  to. 
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Mr.  Hawk.  And  alM  later  on,  in  references  that  niaf  be  maite  to  that 
decree,  you  will  umleratand  what  I  mean.  As  I  understand  It  tlie  packers  tlieiii- 
selveH  have  made  no  request  for  niodiflcatlon  of  tbis  decree,  altlioufch,  as  1 
understand  it,  they  are  of  the  partVg  perhaps  moRt  interestwl.  And  I  ani 
0ad  that  thnt  U  so,  for  the  packers,  as  I  understand  it.  voluntarily  ronsentetl 
to  the  entry  of  the  decree  os  a  coropromlse  In  order  to  secure  the  abandonment, 
perhaps,  of  criminal  prosecution  for  violation  of  the  fiherman  antitrust  law. 
And  DOW,  as  I  see  It,  they  abould  not  complain  of  their  own  act. 

Mr  Ghnirmnn.  if  they  were  charged  at  that  time  with  violation  nf  the 
Sherman  antitrust  law,  is  it  not  natural  to  suppose  that  their  attempts  along 
that  line  might  be  repeated?  We  know  their  aljlllty  to  monopoliKe.  to  hecome 
producers,  caniiera.  wholesalers,  retailers ;  we  know  that  with  their  vast  buyluR 
power,  control  of  markets  and  special  privileges.  Mr.  Chairman,  of  privately 
owned  cars  and  special  rates,  they  are  In  a  ponitlon  that,  as  I  see  It.  Is  not 
for  the  public  interest. 

If  the  packers  were  here  present  as  parties  to  this  hearing.  Mr.  Chairman  nnd 
(tentlemen  of  the  committee.  I  have  In  my  flies  and  1  liad  expert*^  to  present 
to  your  boily  letters  which  I  Bbiill  not  now  present,  ss  I  feel  that  Ihe  urounil 
has  been  very  fully  covered  by  Mr.  Hoffmann,  the  witness  who  was  ou  the 
stand  Just  preceding  me.  I  Ceel  that  your  department  has  on  record,  perhaps. 
Innumerable  telegrams  and  letters  from  the  largest  and  the  most  Influential 
canners  In  the  country  to  the  small  neighborhcod  processor,  all  of  whom,  so 
far  as  my  experience  has  gone,  seem  In  their  correspondence  almofit  without 
exception  to  take  a  different  gi-ound  from  that  of  Mr.  Campbell,  of  Oallfornla, 
who  has  presented  the  sobject  from  the  standpoint  of  the  evil,  as  he  states,  to 
his  own  company  and  c<mnectlon. 

And  the  very  large  number  of  canners  of  seasonal  products  seem  to  feel, 
from  my  correspondence,  gentlemen,  that  not  only  is  there  no  necessity  rf  ii 
modification  of  the  decree,  but  that  any  modlflcotlon  would  not  only  he  inad- 
visable but  would  work  a  hardship  to  several  mUllon  people  who  are  now  en- 
gaged In  the  production  as  well  as  in  the  distribution  of  f<»od  products  other 
than  meats. 

I  am  glad,  again,  that  the  paq^ers^and  you  gentlemen  of  the  ccminlttee  will 
feel  I  am  getting  very  joyful  over  this  if  I  keep  on  with  this  gflad  stBlT— I  any 
I  am  glad  that  the  packers  have  not  asked  that  this  decree  be  modified,  or. 
Mr.  Chairman,  I  might  find  It  necessary  or  advisable  to  come  to  you  asking. 
not  that  justice  be  done,  but  that  injustice  be  not  done. 

Some  one  has  said  that  what  has  been  will  be.  and  that  history  Is  but  for- 
gotten years  striking  backward ;  In  which  case  knowing,  as  all  of  nfi  do  know, 
that  monopolistic  control  is  opposed  to  true  Americanism,  if  they  were  present 
here  asking  for  modification  I  should  then  refer  your  department  to  the  fig- 
ures of  the  Federal  Trade  Commission  to  see  what  has  gone  before. 

And  If  the  packers  were  here  applying  for  this  decree  to  be  modided,  which 
they  so  cheerfully  suggested  and  accepted,  I  should  ask  leave  to  tell  yon  SMne 
of  my  personiil  experiences.  Many  of  us  here  in  this  room  recall  the  tlrae  when 
a  number  of  small  cities  and  towns  of  any  size  in  tbts  country  had  their  own 
packing  plants,  and  they  were  prospering.  They  had  a  plant  where  live  stock 
was  killed  and  dressed  and  sold.  Now,  Mr.  Chairman,  Bloomtngton,  111.,  is  n 
town  of  perhaps  35,000  or  40,000  people.  It  is  a  home  town.  It  is  sitnatefl 
in  the  heart  of  the  Corn  Belt,  and  while  Mr.  Hoffmann  comes  from  a  town 
that  used  to  be  famous  for  one  thing :  you  ail  know  one  purpose  that  com  used 

to  be  put  to 

Mr.  HOFTMAN.  Mr.  Chairman.  I  ask  that  tliat  reference  to  Milwaukee  be 
stricken  out. 
Mr.  Hawk.  And  I  apologize,  as  the  gentleman  objects. 

Mr.  Hoffman.  That  was  only  the  seventh  Industry,  and  we  do  not  now  notice 
its  disappearance. 

Mr.  Hawk.  Pw'haps  not  as  much  as  other  portions  of  the  country.  But,  as 
I  started  to  say,  we  are  in  the  midst  of  a  stock-raising  country.  Mr.  Chair- 
man, a  number  of  years  ago  a  friend  of  mine,  feeling  that  because  of  the  loca- 
tion of  Bloomington  in  the  heart  of  the  producing  country — I  say  a  number  of 
years  ago,  but  that  Is  not  so  many,  because  I  am  not  so  old  as  I  look,  Mr. 
Chairman — I  say,  this  friMid  rf  mine,  feeling  that  Bloomington  was  situated 
near  the  source  of  production,  that  a  meat-packing  plant  there  would  be  desir- 
able and  profitable  and  serviceable,  started  such  a  company.  As  soon  as  the 
company  was  started — and  you  will  remember  that  this  was  before  any  talk 
about  control  of  the  industry,  or  of  the  Sherman  antitrust  law,  or  anything  of 
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tliat  sort — es  soon  as  the  tfinpany  reached  eome  proportlOne.  that  moment  the 
Chicago  packers  entered  the  market  at  BloomlogtoD.  They  paid  more  for  hogs 
ond  cattle  tiiun  wob  being  offered  in  other  mnrketei.  And  they  paid  more  thiin 
the  stuff  was  nortb.  Furthenuoie,  thoae  packers  quoted  the  fiulehed  product 
hploiv  any  prices  that  were  made  in  the  gurrcunding  territory  or  In  other  ter- 
ritories and  way  below  coat  of  production. 

No(r,  gentlemen  of  the  committee,  this  continued  until  my  friend  saw  a  great 
light  and  discontinued  his  parkinji  hunlnesa  and  wounO  up  Its  alfalrs.  At  once 
live-stcck  prices  at  Blooui^ngton  de«-llned  and  prices  of  flulslieil  products  ad- 
vanced. 

Therefore  1  saj-,  gentlemen,  what  bas  hven  will  be.  History  Is  but  a  for- 
gutten  year  striking  backward. 

We  from  the  M.ddle  West  feel  tbat  we  are  close'  to  the  people  out  there. 
Naturally  we  have  pr!de  In  our  geograpblcal  position,  1  have  had  occasion 
ici  cover  tiie  State  of  Illinois  several  times  during  the  laat  year,  both  on  business 
and  for  political  reasons,  and  I  say  to  you  men  of  this  committee  that  our  public 
reels  that  it  Is  infinitely  better  for  the  public  to  have  a  distributive  machinery 
for  the  food  products  of  the  country,  made  up  of  4.000  rllstrlbutors,  rather  tban 
a  distributive  monopolistic  group  of  five  individual  firms  In  charge  of  the  entire 
food  supply  of  the  country. 

I  realize  that  It  is  improper,  but  It  seems  to  me,  and  I  make  this  sufacestloti. 
that  even  from  the  canners'  viewpoint,  purely  selfishly  from  their  viewpoint. 
tliat  It  means  better  business  for  tbe  canners  tu  have  4.000  opportunit  es  to  do 
liuslnese  tban  to  have  to  do  business  with  perhaps  only  five  'ndtvidnat  firms. 

I  am  wondering  if  the  previons  witness,  who  ascribed  certain  economc  con- 
ditions to  the  effect  of  this  consent  decree.  Is  like  some  of  our  farmers  out  at 
home — and  our  farmers  back  borne,  men,  are  the  finest  people  'n  the  world,  but 
they  are  Just  like  other  human  beluK.  some  of  us,  and  perhaps  they  do  little 
analytic  thinking,  when  they  contemplate  some  of  the  changed  conditions.  They 
«inietlmes  regard  coinchlence  as  cause,  by  which  I  mean  I  believe  that  it  wag 
a  coinc'deuce  that  tbe  meat  packers,  when  they  voluntarily  gave  up  the  privl- 
l(%e  of  merchandising,  other  tban  meat  and  kindred  Itenis.  that  nt  that  very 
tiuuneut  almost  the  culm'niitlng  clouds  of  the  aftermath  of  war  exploded.  You 
kaow  the  conditions.    We  were  all  side-stepping. 

Xow.  the  suspension  of  some  of  those  business  customs  perhaps  caused  a 
temporary  suspension  of  the  purchasing  power  of  some  of  the  wholesale  grocers. 
And  th'-s  condition  may  have  resulted  In  some  loss  to  some  canners. 

Now,  Mr,  Campbell,  as  I  understood  his  testimony,  seemingly  thought  of  this, 
that  the  cause  of  all.  this  trouble  is  due  to  the  fact  that  certain  parties  were 
not  lu  the  market  as  purchasers. 

Now,  I  should  like  to  offer  this  suggestion.  As  I  have  stated  before.  I  come 
frmn  the  heart  of  the  Corn  Belt.  Mr.  Chairman,  and  I  challenge  anyone  to  state 
that  the  decline  in  canned  food  has  been  any  greater  than  the  decline  in  price  of 
mm  and  wheat,  which,  as  I  understand  It,  can  be  sold  anywhere  at  any  time  to 
anybody,  and  I  challenge  the  statement  that  the  canners'  loss  approaches  any- 
where near  the  loss  of  the  grain  farmer  in  the  decline  of  prices  of  his  produc- 
tl<m. 

Sow,  further,  gentlemen,  a  statement  has  been  made  that  the  frtiit  and  vege- 
inble  producers  have  suffered  losses.  Now.  out  there  in  tbe  State  of  Illlno's, 
oattle  and  hog  raising  and  feed'ng  are  among  our  chief  industries.  Whether 
your  records  In  the  department  show  It  or  not,  yon  have  unofficial  knowledge 
of  terrlfBc  declines  in  prices  of  cattle  and  h»^;s,  and  the  loss  to  the  farmers  who 
ra'se  stock  in  Illinois  alone  perhaps  Is  greater,  or  as  great,  as  the  losses  in- 
curred by  the  cannersot  seasonable  Itwns.  and.  as  I  take  it.  the  packers,  gentle- 
men, were  not  restricted  by  the  consent  decree  from  helping,  if  they  so  desired, 
the  raisers  of  the  cattle  and  bogs  to  better  market  conditions.  Therefore.  Mr. 
Canit^ell  may  again  be  mistaken  In  his  Ideas  of  their  effect  upon  canned  food 
markets. 

From  my  knowledge  as  a  wh<desale  grocer,  if  there  has  been  temimrarlly 
a  slight  decrease  In  the  purchase  of  canned  food  by  the  Jobber.  I  say  to  yon 
that  It  Is  due  to  economic  conditions  and  not  to  methods  of  distribution  or 
channels  of  distribution.  Consumeni.  gentlemen,  are  buying  all  that  they  can 
boy.  and  tbe  Jobbers  ere  supplying  the  trade  with  all  that  they  can  sell,  and 
a  variation  in  the  distributive  channels  would  not  increase  consumption  one 
single  case. 

I  shall  not  burden  your  committee,  Mr.  Chairman,  with  a  statement  of  the 
functlODs  of  the  wholesale  grocers  in  detail.    You  know  them.    I  do  want  to 
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apeak,  with  your  pertnlssion,  of  one  or  two  functions  that  appeal  to  me.  And 
particularly  with  reapect  to  the  country  wholesale  grocer. 

Now,  remember,  Mr.  Hoffinann  comes  to  you  from  a  city.  I  come  to  you  from 
the  country,  and  from  the  midst  of  an  agricultural  region,  and  one  of  the  duties 
of  the  wholesale  grocer  In  that  region  1b  to  be  a  merchandise  banker,  to  give 
proper  service  to  our  customers  over  our  territory.  We  can  not  go  Into  a 
market  such  as  Chicago  or  New  York  or  Milwaukee  or  other  large  (titles,  liow- 
ever,  and  pick  up  Items  of  which  we  may  be  short.  In  order  to  give  proper 
service  we  are  compelled  to  carry  complete  stocks  In  as  small  a  market  as 
Bloomlngtoo.  Therefore  we  become  merchandise  bankers.  From  that  very 
fact  our  business  and  the  way  It  la  conducted  In  connection  with  tbe  can- 
ners  enables  them  to  finance  their  business.  Again,  we  are  merchandise 
bankers. 

In  addition  to  that,  it  Is  our  privilege  apd  part  of  our  function  to  help 
finance  tbe  retailer.  Now,  you  understand  what  T  mean  by  that ;  when  I  make 
that  statement,  Mr.  Chairman,  it  is  not  a  question  of  loaning  tbe  retailer 
money,  it  is  a  Question  of  extension  of  merchandise  credit,  and  I  feel  per- 
sonally, Mr.  Chairman,  that  during  the  reconstruction  days  of  1920  and  1921 
this  function  of  the  wholesale  grocer  alone  has  been  perhaps  one  of  the  big 
saving  Inflnencea. 

We  are  in  a  position  to  make  quick  delivery  of  goods.  I  know  of  a  case  uf 
a  fire  in  a  little  town  where  a  number  of  people  were  dependent  for  their  food 
on  one  store,  and  the  fire  wiped  it  out.  But  there  was  a  new  stock  of  mer- 
chandise and  groceries  in  that  town  In  24  hours.  Why?  Because  the  wholesale 
grocer  had  already  assembled  from  all  over  the  world  all  the  items  that  go 
to  make  up  our  daily  living,  with  the  exception  of  the  spiritual  element,  and 
that  man  who  had  that  fire,  in  that  neighborhood,  and  that  Is  just  one  little 
detail,  could  not  have  had  as  quick  a  service  from  any  other  source,  In  my 
judgment 

Now,  Mr.  Chairman,  there  is  im  organlzatioo,  international  In  scope,  of  which 
I  am  a  member,  and  tbe  name  of  tJiat  organization  is  Rotary,  and  the  motto 
of  that  organization  is  "  He  profits  most  who  serves  best."  I  take  It,  gentle- 
men, that  it  is  becoming  axiomatic,  in  a  sense— and  I  do  not  use  that  term 
"service"  in  the  narrow,  restricted  sense  of  profits  or  items  of  that  sort; 
I  use  it  in  the  broad  sense,  which  we  all  grasp,  or  should  grasp — I  think  it 
is  becoming  axiomatic  In  tbe  sense  that  by  service  only  can  one  justify  one's 
self,  one's  business,  and  perhaps  one's  reason  for  being.  We  believe,  gentle- 
men, and  I  believe  honestly  that  the  whol^le  grocer  furnishes  that  service 
which  approaches  most  nearly  the  needs  of  our  public. 

It  has  been  said,  gentlemen,  that  a  monopoly  has  no  heart,  and  if  the  packers 
were  appearing  in  person  in  this  hearing— you  will  notice  I  did  not  say  I  was 
glad  there— I  should  say  that  the  one  decision  to  be  made,  perhaps,  by  your  de- 
partment, If  it  has  that  power  to  make,  Is  whether  or  not  the  wholesale  grocer 
Is  to  be  eliminated.  To  be  eliminated  by  privilege,  gentlemen,  for,  with  the  his- 
tory of  the  by-gone  years  writtHi,  I  state  to  you  tliat  if  tbe  packers  themselves 
were  appearing  in  this  case  for  a  modification  of  this  decree,  and  their  prayers 
were  granted,  I  believe,  and  I  honestly  believe,  that  it  would  mean  my  elimina- 
tion as  a  wholesale  grocer,  my  elimination  from  the  distributive  chain  of  dis- 
tribution of  food  supplies.  That  does  not  mean  much,  unless  there  are  otbers 
who  believe  as  I  do,  that  I  am  one  of  the  best  linee  of  distribution,  the  most 
economic,  the  line  that  I  can  give  tbe  best  of  service  to  the  public. 

You  perhaps,  gentlemen,  do  not  realize  some  of  the  unmentionable  functions  of 
the  little  wholesale  grocer  In  tbe  country  district.  Our  customers  are  in  per- 
sonal toucb'wlth  us-  It  is  more  than  simply  a  question  of  bargain  and  sale, 
gentlemen.  The}'  come  to  us  with  tbelr  joys  and  their  pleasures,  and  they  come 
to  us  with  their  sorrows ;  they  come  to  us  wltb  their  business  problems ;  tbey 
come  to  us  with  their  religious  problems,  and  perhaps  in  a  large  number,  to 
help  determine  tbeir  political  affiliations,  and  we,  to  the  best  of  our  ability,  en- 
deavor to  advise  tbem,  gentlemen,  and  to  help  them  to  continue  to  develop  Into 
prosperous,  loyal  Americans. 

And  now,  gentlemen,  as  an  Individual  It  seems  to  me  that  the  one  tbing  that 
Americans  cherlsb  above  all  else  is  our  system  of  Industrial  competition,  gentle- 
men, with  equal  opportunity  to  all  and  with  privileges  to  none,  so  that  the  most 
efficient  may  prosper.  This,  as  I  take  it,  means  human  progress.  And  we 
Americans  beUeve  also  in  the  square-deal  plan,  so  that  the  great  American 
public,  of  which  you  and  I  are  a  part,  may  be  safeguarded  in  every  possible  way 
from  monopolistic  tendencies,  and  I  say  to  you  that  anyone,  or  any  small  number 
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of  firms  who  enjoy  prhUege  to-day,  whether  that  be  privilege  of  conipHra lively 
unlimited  capital,  privilf^e  In  transportation,  posseBses  that  rCROurce  enabling 
him  to  ftain  monopolistic  control,  to  the  detriment,  and  perhaps  the  extinction 
not  onlj-  of  the  distributors  now  operating  in  tlie  open  competitive  fields,  but  at 
the  expense  of  the  public  at  large — listen  gentlemen — both  the  producer  and 
consumer,  and  I,  feeling  as  I  do  that  the  very  existence  of  the  independent 
operator  and  distributor  in  fact  is  at  stake,  realiziog  fully  that  one  of  the  fimc- 
tioDs  of  government  is  to  endeavor  to  see  that  the  greatest  good  shall  be  done 
tlTe  greatest  number  of  people  in  this  paramonnt  issue,  say  that  the  question  for 
th's  department — I  say  it  again — is  the  question  of  the  true  bearing  upon  the 
snbjeot.  and  I  realize  that  in  determining  this  case  the  Attorney  General's  only 
interest  shall  be  to  protect  the  public  wedfare,  and  tliat  when  the  real  facts 
are  presented  to  him  he  can  not  foil  but  to  see  the  Justice  of  the  claim  of  bo 
many  American  business  men,  and  that  In  determinine  this  case  the  responsibil- 
ity shall  rest  largely  with  the  Attorney  Geiieral. 

Thank  you. 

The  Chaibmas.  Mr.  Hall,  bave  you  any  questions? 

Mr,"  H*T.i.,  No. 

The  Chaqiuan,  Mr.  Hawk,  what  do  you  believe  is  the  main  advantage  of 
the  puckers  over  the  wholesale  grocers? 

Mr.  Hawk,  Is  or  would  be,  Mr.  Chairman? 

The  Chairuar.  Well,  was  before  the  entry  of  the  decree? 

Mr.  Hawk.  Well.  "  was  "—the  ability  of  centralization  of  large  amounts  of 
capital  in  a  few  hands,  reported  privileges  in  railroad  rates,  whlcli  we  were 
not  able  to  receive,  and  very  targe  purchasing  power,  I  presume  would  sum 
It  up. 

The  CHArsMAN.  What  do  you  believe  wouid  be  their  advantage  in  the  future 
if  they  were  permitted  to  resume  these  unrelated  lines? 

Sir,  Hawk,  Well.  I  should  answer  it  the  same  way,  Mr,  Chairman. 

The  Chairman.  Could  you  give  us  any  statistics  as  to  how  much,  or  what 
percentages  of  the  unrelated  lines  the  packers  handled  prior  to  the  entry  of 
this  decree? 

Mr,  Hawk.  Do  you  mean  in  percentage,  Mr.  Chairman? 

The  Chaibmah.  Yes;  percentage  of  the  total. 

Mr.  Hawk.  May  I  asli  you  a  question! 

The  Chlatkuatt.  Surely. 

Mr.  Hawk.  What  do  you  mean,  a  percentage  of  the  business  of  the  packers' 
business,  or  the  percentage  of  the  grocers'  business? 

Tlie  Chaikuan.  No.  What  proportion  of  the  entire  grocery  business  of  tiie 
country  did  the  packers,  either  collectively  or  separately,  handle  prior  to  the 
entry  of  this  decree? 

Mr.  Hawk.  I  haven't  those  figures. 

The  Chaibman.  Do  you  know  of  any  unfair  acts  In  com[»etitton  of  the 
packers  prior  to  the  entry  of  this  decree? 

Mr.  Hawk.  I  told  you  one,  Mr.  Chairman,  and  there  are  others  that  could 
be  meotioned. 

The  Chaibuan.  Capital  and  transportation? 

Mr.  Hawk.  Yes;  chiefly;  and  I  also  told  you  of  the  Incident  at  Bloomtngton 
with  our  little  packing  company. 

The  Chairman.  That  is  with  reference  to  meat,  however. 

Mr.  Hawk.  Tea.     Fairly  indicative,  however,  we  think. 

The  Chaisicak.  Have  you  a  copy  of  the  letter  which  you  sent  to  the  can- 
ners,  Mr.  Hawk? 

Mr.  Hawk.  The  letters  which  I  sent  to  the  cannere? 

The  Chubmar.  Yes. 

Mr.  Hawk.  I  do  not  have  one  with  me.    I  have  one  in  my  file  at  the  hot^. 

The  Craibmab.  Did  you  send  the  same  letter  to  all  the  cannets  with  whom 
you  dealt? 

Mr.  Hawk.  No,  not  to  all  of  them ;  not  the  same  letter.  They  were  varied 
according  to  niv  acquaintanceship  with  different  canners.  In  effect,  they  were 
the  same. 

Tiie  Ohaibman.  Would  you  have  any  objection  to  submitting  a  copy  of 
a  sample  letter  that  you  sent  to  the  canners? 

Mr.  Hawk,  I  will  be  very  glad  to  do  so,  Mr.  Chairman, 

The  Chairman.  You  will  sMid  it  to  the  reporter  at  some  time  so  that  It  will 
go  into  the  record? 
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Mr.  Hawk.  I  am  leuviiij;  at  1  o'clock,  but  1  will  uee  tlint  it  Is  gotten  into 
the  record. 

(Following  iN  a  copy  of  letter  presented  by  Mr.  Hawk  at  tlie  request  ot  tlie 
chairtnan : ) 

October  25,  1921. 

Deab  Mb.  DicKiNttoN  :  We  refer  to  the  rettotutlon  of  October  8  of  the  Western 
C'unnera'  Association. 

Representing  our  flriu,  Hawks  (Inc.),  of  Bloonilngton.  III.,  I  eliould  like  to 
know  whether  the  resolution  of  the  Western  Cannerg'  Assocliitlon  expresses 
your  attitude  on  the  quesdon  of  packers'  decree. 

We  believe  you  will  find  the  wholesale  grocers  have  not  stopped  the  purctiase 
of  canned  food.    We  bave  bought  and  are  buyinfc  all  the  pnbllc  will  consume. 

May  we  suggest  to  you  that  the  "packers  "  are  not  distributors,  and  should 
the  consent  decree  be  varied  they  probably  will  pack  a  large  number  of  Items. 

If  you  do  not  favor  thi'  resolution  of  the  Western  Canners'  Association,  we 
sincerely  trust  that  you  will  express  your  views  directly  to  the  Attorney 
General. 

Cordially  yours,  B.  B.  Hawk,  Pretidemt. 

Mr.  RiciiABD  Dickinson, 
Care  of  Dickinson  d  Co..  Eareka.  ill. 

The  Chaibman.  That  is  all  I  cure  to  ask.  Does  anyone  else  have  any  ijues- 
tlons  tiiey  wish  to  suggest? 

air.  Bbbed.  Mr.  Hnwk,  when  you  said  that  the  wholesale  grooer  helped  to 
finance  the  canner  or  producer,  and  also  the  retailer,  did  you  mean  that  that 
Involved  the  advancement  of  any  money  to  either? 

Mr.  Hawk.  I  explained  that  to  the  chairman.  Tou  perhaups  did  not 
catch  it,  Mr.  Breed.  I  said  that  It  hud  no  bearing  on  that  angle  at  all.  Tbat 
due  to  the  present  method  of  dealing  with  cnnners  through  the  quick  trans- 
ference of  funds  for  purchaRiuR  of  supplies  and  in  extension  of  merchandise 
credits  to  the  retailer. 

Mr.  Breed.  Then  the  oredit  was  tlie  financing  that  you  referreti  to? 

Mr.  Hawk.  Yes, 

Mr.  Bbeed.  With  resiiect  to  the  canners  iind  producers  would  that  credit  be 
anything  more  than  the  making  of  contracts  In  advance  of  the  pack? 

Mr.  Hawk.  No;  that  was  the  extent  of  it.  except  the  quick  transference  of 
funds  on  shipments  of  goods. 

Mr.  Breed.  Welt,  you  mean  quick  payments? 

Mr.  Hawk.  Yes. 

Mr.  BBEaai,  Upon  deliveries? 

Sir.  Hawk.  Yes,    Or  before  delivery,  in  a  few  cases. 

Mr.  EtBEED.  Well,  I  understood  Mr.  McKlnney,  from  California.  In  testifying 
to  say  that  they  utilized  the  purchase  contracts  made  by  the  wholesalers  in 
advance  of  the  packing  season  to  obtain  credit  from  their  hanks. 

Mr,  Hawk.  Well,  I  am  not  Interested  in  the  canning  industry,  Mr.  Breed, 
but  that  Is  my  understanding  of  it. 

Mr.  Bbeed.  Well,  It  Is  the  custom  ot  your  house  to  make  purchases  of  cm»uert 
goods  In  advance  of  the  pack? 

Mr.  Hawk.  Yes,  sir. 

Mr.  Bbeed.  And,  so  fur  as  you  know,  It  Is  merely  the  credit  and  reliability 
of  your  house  on  that  contract  that  enables  the  canner  to  borrow  money  if 
he  needs  it  to  finance  his  own  packing  season? 

Mr.  Hawk.  I  should  say  so ;  yes. 

Mr.  Bbeed,  And,  In  your  own  Judgment,  would  this  benefit  the  small  calmer 
more  than  the  large  canner  with  capital? 

Mr.  Hawk.  Naturally, 

Mr.  Bbeed,  Then  that  method  of  doing  business  would  tend  to  assist  and 
maintain  the  small  canner  an<t  producer  to  remain  in  business? 

Mr.  Hawk.  Yes,  sir. 

Mr.  Breed.  As  to  the  retailer,  does  your  financing  extend  otherwise  than 
giving  him  credit  upon  his  purchases  from  you? 

Mr.  Hawk.  I  limited  my  answer,  as  stated  to  the  chairman,  that  it  waa 
limited  to  the  extent  of  a  merchandise  credit 

Mr.  Bbeed.  And  the  retailer  buys  almost  dally  from  the  wholesaler,  does  he 
not— or  weekly,  at  least? 

Mr,  Hawk.  Yes;  dally,  and  sometimes  several  times  a  day. 

Mr,  Bbeed.  You  do  not  attempt  to  go  into  the  retail  business? 
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Sir.  Hawk.  No. 

Mr.  Breed.  WoulO  you  say  that  tli«  wholesaler  <tiirlii(;  the  paft  50  j-earH  bad 
stack  to  tils  dtiitlnct  Hoe  of  distribution  pretty  generally  throntthout  the 
country? 

Mr.  Hawk.  Well,  you  flatter  me.  My  experience  does  not  go  back  qull« 
that  far,  Mr.  Breed,  but  for  the  past  23  years — for  23  years  I  should  say  yes. 

Mr.  Bbeed.  You  are  more  than  23  years  old,  thoufih? 

Mr.  Hawk,  Tes ;  but  my  experience  does  not  go  hark  quite  W  years. 

Mr.  Breed.  However,  you  did  apeak  quite  n  hit  of  history,  and  I  nanumed 
perhaps  you  might  know  something  of  history. 

The  Chairman,  Mr.  Hawk,  us  a  matter  of  fact,  the  wholesale  grocer  does 
handle  a  pretty  widely  dtverallled  line  of  business,  doesn't  he? 

Mr.  Hawk.  T  should  suy  not.  T  do  not  understand  you.  You  mean  a 
dlTerslfied  number  of  Items?  ' 

The  Chairuan.  Items  and  articles. 

Mr.  Hawk.  I  (.-ould  not  speak  for  the  general  matter,  expept  down  State. 
You  will  remember  that  I  stated  that,  of  necessity,  because  of  our  geographical 
position,  for  the  accommodation  of  our  trade  we  had  to  carry  stocks,  because 
we  were  not  in  a  position  to  go  out  and  pick  them  up  In  a  city  market,  such 
as  in  Chicago  or  New  York  or  Milwaukee.  We  carry  only  groceries,  as  so 
understood. 

The  Chaihiian.  Do  you  get  into  the  hardware  line  to  any  extent? 

Mr.  Hawk.  No. 

The  Chaibma?;.  Do  you  get  Into  the'  meat  line  to  any  extent? 

Mr,  Hawk.  Well,  canned  meat. 

Mr.  Bbexd.  Abont  how  many  Items  docs  your  whnlesnle  grocery  house  carry 
on  Its  hooh^  and  In  Its  catalogue  and  ofTer  for  sale? 

Mr.  Hawk.  How  many  Items? 

Ml'.  Breed.  Yes.  , 

Mr.  Hawk.  I  do  not  get  .vou.  r>o  you  menu  subdivisions?  There  are  so 
many  grades. 

Mr.  Breed.  Kinds  of  goods. 

Mr.  Hawk.  Large  lines? 

Mr.  Breed.  Kinds  of  goods. 

Mr.  Hawk.  I  should  say  perhaps  three. 

Mr.  Breed.  Foods? 

Mr.  Hawk.  I  beg  your  pardon? 

Mr.  Breed.  Kinds  of  foods? 

Mr,  Hawk.  Weil,  I  should  say  three,  perhaps. 

Mr.  Breed.  Three? 

Mr.  Hawk.  Yes. 

Mr.  Brked.  What  are  they? 

Mr.  Hawk.  If  I  get  your  distln^ion.  well,  I  should  say  bottled  goods  would 
be  one  class,  canned  food  anotherr-perhaps  you  would  group  those — and  then 
there  is  another  class  of  sundries,  such  as  coffees  and  teas  and  spices,  and  then 
a  general  line  of  cereals.  Now,  whether  that  would  be  three  lines  or  one,  I  did 
not  get  your  question. 

Mr.  Breed.  I  do  not  mean  lines.  I  mean  how  many  different  Items  wonid  you 
say  that  you  carry  in  stock — a  thousand  or  three  thousand  different  Items? 

Mr.  Hawk.  Oh,  I  see.  Well,  I  couldn't  answer  that,  because  there  are  so 
many  shadings  In  grade,  In  slie  of  package.  My  answer  to  that  question  would 
have  to  be  an  approximation  only. 

Mr.  Bbecd.  Do  you  Issue  a  catalogue? 

Mr.  Hawk.  No, 

Mr.  Breed.  Or  a  price  list? 

Mr.  Hawk.  No:  excepting  to  our  own  salesmen. 

Mr,  Breed.  Well,  how  many  Items  do  you  carry  in  that?  How  many  would 
.vou  say.  making  a  rough  estimate? 

Mr.  Hawk.  Well,  I  tlon't  know.  Maybe  2.500  or  3,000  items.  I  should  say 
pos.slMy — well,  I  should  say  all  of  2,500  Items,  Mr.  Breed. 

Mr.  Breed.  The  commission  asked  you  if  you  hart  any  figures  as  to  the  per 
cent  of  unrelated  lines  that  the  packers  had  gone  Into  prior  to  1920.  Would  you 
have  any  such  data  personally? 

Mr.  Hawk.  No  ;  I  would  have  no  reason  to  have  It,  Mr.  Breed. 

Mr.  Breed.  The  source  of  that  data  would  necessarily  be  the  packers'  books 
themselves,  would  It  not? 
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Mr.  Hawk,  The  packers'  bookB,  unless  there  had  been  evidence  subiuiited  In 
some  Federal  hearing  of  which  I  am  not  advised. 

Mr.  Stevens.  Mr.  Hawk,  do  you  meet  with  any  rongfderable  amouDt  of  losses 
through  failures  or  uncollectible  bills? 

Mr.  Hawk.  Do  you  mean  our  credit  losses? 

Mr.  Stevens.  Yes.  Do  you  meet  with  any  considerable  amount  of  losses  on 
account  of  your  mercluindlse  bookings  through  failures  or  uncollectible  bills? 

Mr.  Hawk.  Are  they  la.rge,  do  you  mean? 

Mr.  Stevens.  Yea. 

Mr.  Hawk.  No.  I  hardly  get  your  question.  That  Is  a  relative  question,  in 
my  mind.  We  create  a  reserve  of  a  quarter  of  1  per  cent  on  our  sales  to  cover 
tliose.    Tiiat  varies. 

The  Uhaibman.  Gross  sales? 

Mr.  Hawk.  No  ;  I  shouldn't  say  a  quarter  of  1  per  cent,  because  that  varies 
from  year  to  year.    I  should  say  from  perhaps  a  twelfth  to  a  quarter. 

Mr.  Stevbks.  And  that  covers  It  all? 

Mr.  Hawk.  It  has  up  to  this  year.  I  don't  know  about  this  year.  I  can  not 
speak  from  experience  this  year. 

Mr.  Stevens.  What  is  the  gross  profit  in  your  region,  Mr.  Hawk? 

Mr.  Hawk.  I  didn't  get  that. 

Mr.  Stevens.  I  say,  what  Is  the  gross  prodt  of  the  wholesale  business  in  your 
locality?    Annual  gross  profits? 

Mr.  Hawk.  Well,  I  would  have  no  wuy  of  answering  that  because  1  don't 
know  all  the  profits  in  the  locality.  T  know  that  in  1920,  and  perhaps  1921,  it 
would  not  he  diflicntt  to  answer  that  question.  In  the  language  of  the  fellow 
that  went  to  the  circus,  ■'  There  ain't  no  sech  animal."  Mr.  Hoffman  spoke  ot 
the  cost  of  doing  business,  and  estimated  the  net  of  perbaps  2  per  cent  un  sales, 
as  I  understood  you,  Mr.  Hoffman? 

Mr.  Hoffman.  Less  than  2  per  cent. 

Mr.  Hawk.  Less  than  2  per  cent? 

Mr.  Hoffman.  That  Is,  in  normal  years. 

Mr.  Hawk.  Well,  I  think  Mr.  Hoffman's  evidence  showed  that. 

The  Chairman.  Is  there  anything  further?  That  will  be  all,  thank  you, 
Mr.  Hawk. 

Mr.  Smith.  Mr.  Chairman,  Mr.  Janney,  of  Fredericksburg,  Va.,  could  give 
you  a  very  brief  statement  on  the  effect  of  monopoly  In  his  State,  that  I  thinb 
would  be  valuable. 

The  Chairman.  There  is  just  a  question  that  I  wanted  to  ask  before  I  put 
him  on.  I  want  to  find  out  about  a  witness  for  this  afternoon.  Mr.  Roach, 
will  you  be  here  this  afternoon? 

Mr.  Roach.  Yes.  sir. 

The  Chairman.  We  will  then  put  on  another  gentleman  now,  and  we  will 
put  vou  on  the  first  thing  this  afternoon. 

Mr.  Roach.  Well,  what  time  will  that  be?, 

The  Chathman.  About  half  past  one,  I  think. 

Now,  Mr.  Janney,  will  you  take  the  stand? 


The  Chaibman.  What  bustness  are  you  engaged  in,  Mr.  Janney? 

Mr.  Jabnet.  Wholesale  grocer. 

The  CHArRMAN.  What  Is  the  name  of  your  firm? 

Mr.  JANNET.  Janney -Marshall  Co. 

The  Chaikman.  You  may  proceed,  Mr.  Janney. 

Mr.  Jannet.  Mr.  Chairman,  my  statement  will  be  very  brief. 

To  my  mind  the  most  serious  consequence  of  the  packers  reentering;  tbe 
grocery  field  Is  that  they  would  eventually  destroy  the  business  of  the  thou- 
sands of  independent  wholesale  grocers  throughout  the  country  and  thus  cloae 
the  door  of  opportunity  to  the  many  thousands  of  young  men  who  wonld 
eventually  engage  In  this  business.  Our  country  furnishes  any  number  of 
such  examples.  Take  my  own  State  of  Virginia.  J  can  remember  when  there 
were  a  number  of  small  independent  tobacco  mannfactuners  In  Richmond, 
Lynchburg,  Petersburg,  Danville,  and  Martinsville.  There  are  none  to-day. 
Ko  man  with  smaU  capital  and  ability  ever  considers  entering  this  field  of 
endeavor     The  old  independent  factory  buildings.  In  many  Instances,  stand 
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us  mute  reminders  to  the  young  men  of  Virginia  that  this  door  of  opportunity 
Is  forever  closed  to  them. 

This  country  1b  built  and  has  grown  great  on  the  bed-rock  principle  of  equal 
opportunity  to  all,  and  when  the  time  comes,  If  it  has  not  ulready  come,  when 
capital  can  so  combine  as  to  prevent  the  young  man  with  limited  capital  but 
large  ablltty  to  forge  ahead  In  any  business  endeavor  he  may  select  as  best 
fitted  to  his  talents,  then  we  say  this  country  Is  In  danger  of  df  a  Integration. 
No  man  or  set  of  men  are  going  to  ait  supinely  by  and  see  every  avenue  of 
opportulty  closed  for  the  development  of  their  God-given  talents.  If  the 
m«>at  packers  come  back  into  the  grocery  business,  the  day  when  men  of 
brains  and  small  resources  can  make  a  living  out  of  the  grocery  business  will 
have  been  passed. 

I  nm  opposed  to  the  pticlKr  entering  tbe  grocery  field,  becauso  it  liassbeeu 
my  observation  and,  indeed,  my  experience,  that  a  large  organization  backed  by  ■ 
tremendous  capital  does  not  mean  more  efficient  service  and  cheaper  prices  to 
the  consumer ;  but,  on  the  other  hand,  rather  tends  to  advance  prices  to  the 
consumer  and  lowers  prices  to  the  producer.  Last  year  the  sun-cured  leaf 
tobacco  of  my  section  was  purchased  around  6  to  10  cents  per  pound.  The 
same  tobacco  when  manufactureil  was  sold  to  the  merchant  at  80  cents  per 
pound  and  in  turn  sold  to  the  farmer  at  $1  a  pound.  The  Virginia  Branch 
Cigarettes  when  made  by  Allen  &  Ginter,  of  Richmond,  sold  for  5  cents  per 
package.  This  i»ckage  of  cigarettes  now  controlled  by  the  trust  is  sold  at 
10  ct3tts  per  package. 

That  is  all  I  have  to  say,  Mr.  Chairman, 

The  Chaibman.  Do  jou  have  any  questions,  Mr.  Half  7 

Mr.  Haix.  No. 

Mr.  Hoffman.  Mr.  Chairman,  may  I  ask  the  gentleman  a  question? 

The  Chaibman.  Yes. 

Mr.  Hoffman.  In  his  statement,  if  I  understood  him  correctly,  he  said  "is 
Rold  to  the  farmer  at  $1  a  pound."    Do  you  mean  to  the  farmer  Consumer? 

Mr.  Jannet.  Yes. 

Mr.  Hoffman.  At  $1  a  pound? 

Mr.  JANNEY.  Yes. 

The  Chaibman.  Mr.  Janney.  have  you  any  figures  on  the  business  of  the 
packers— their  percentages  of  the  total?  , 

Mr.  3 ASSET.  Indeed  I  have  not;  no,  sir. 

The  Chaibman.  What  is  your  fear  of  the  packers  resuming  the  wholesale 
grocery  line  based  upon? 

Mr.  Jasnet.  Based  upon  their  purchasing  power  and  ability  to  enter  into 
the  market  and  control  the  markets  and  advance  prices  on  that  account.  And 
their  packer-car  distribution,  the  fact  that  they  own  their  own  cars. 

The  Chaibman.  Has  anyone  else  any  questions  to  ask?  If  not,  that  is  all. 
Thank  you  very  much,  Mr.  Janney. 

We  shall  now  adjourn,  gentlemen,  as  it  is  nearly  12  o'clock,  until  l.SO. 

(Whereupon,  at  11.50  o'clock  a.  m.,  a  recess  was  taken  until  1.30  p.  m.  of  tbe 
same  day,  December  1,  1921.) 

AFTBB   BECBSS. 

The  committee  resumed  at  1.30  o'clock  p.  m.,  pursuant  to  recess. 

Tbe  Chaibman.  The  committee  will  resume.  I  understand  It  is  now  deedred 
that  Mr.  Roach  should  be  heard  In  order  that  he  may  get  away.  The  committee 
will  hear  Mr.  Boach. 

State  your  name,  please. 

STATEMENT  OF  UB.  W.  B.  BOACH,  PBESIDENT  OP  W.  B.  BOACH 
CO.,  CAKNEBS  OF  FBTTITS  AND  VEGETABLES,  QBAND  BAPIDS, 
lOCH. 

Mr.  Roach.  W.  R.  Boach. 

The  Chaibman.  And  where  do  you  live? 

Mr.  Roach.  Grand  Rapids,  Mich. 

The  Chaibman.  What  business  are  you  engaged  in? 

Mr.  BoACH.  I  am  president  of  W.  R.  Roach  Co.,  a  Michigan  corporation. 

The  Chaibman.  What  Is  their  business? 

Mr.  KoACR.  The  canning  of  Michigan  fruits  and  vegetables. 
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Thf  Chaibman.  What  otber  orgatiizatlouit,  if  any,  ilu  5y>u  repreacnt  at  this 
1 1  earing? 

Mr.  UoACK.  I  reiiieHeut  4,00(>  ktowpdi — farnifrx  and  fniit  siowprw— rlint  me 
icrowing  crops  fur  ua. 

Tbe  L'HAiKH;k>'.  Art*  they  orgaDiaed  in  an;  way  or  not? 

Mr.  KOACU.  No  organization  n'ttalever. 

T>)e  CuAiBUAN.  JuKt  proceed  in  your  own  way,  Mr.  Roach. 

Mr.  Roach.  I  liare  not  got  a  prepared  Btatement,  gentlemen,  but  I  will  tell 
you  In  luy  own  lunguage.  wliicii  1  hope  you  may  understand,  aoinetbing  about 
our  liusiness- 

The  Chaiuman.  We  will  be  verj'  glad  to  have  It  in  jour  own  way. 

Mr.  KoAcH.  We  ate  packers  of  Michigan  fruits  and  vegetables.  As  you  kuow, 
MicUgun  Is  one  of  the  great  Stiites  interested  in  the  production  of  fruits  and 
vegetables  In  a  large  way.  We  are  going  Into  our  twenty-second  year  in  basl- 
uesa.  We  have  got  5  plants  in  Michigan,  lur^e  cunner.ea.  We  have  got  36  grow- 
ing and  receiving  stations.  We  put  a  product  of  from  15,000  to  20.000  acres  in 
tin  cans  annually.  We  have  got  no  Sgbt  on  with  tbe  meat  pacfcera,  the  whole- 
sale grocer,  or  any  other  organization 

The  Chaibman  (interposing).  May  1  interrupt  you;  what  was  your  pack  for 
last  year? 

Mr.  Roach,  1  could  not  tell  you  at  tbe  present  moment. 

The  Chaibmas.  For  last  year,  not  thU  year ;  for  1920,  I  mean? 

Mr.  Roach.  I  couia  not  tell  you  that  without  looking  It  up.  Our  pacit  under 
normal  conditions  runs  from  800,000  to  1,000,000  cases  a  year. 

TIte  CHAiRttAN.  That  is  what  I  wanted. 

Mr.  ItoACH.  We  distribute  our  products  from  St.  Paul  to  New  Orleans  and 
from  Boston  to  San  Francisco,  principally  under  our  own  brands  and  labels. 
We  have  got  no  fight  on  with  the  wholesale  grocer  who  distributes  cnDned 
fruits  under  his  own  brands  and  lab^s.  We  have  felt  that  from  the  activities 
of  tbi;  large  meat  puckers  In  their  own  lines  and  In  other  Unea  that  they  have 
l>een  taking  up,  and  our  line,  tliat  it  would  not  be  for  the  Interest  of  our  can- 
neries, our  business,  and  our  growers  to  have  tbe  consent  decree  modified. 

The  large  packers  are  in  the  canned  food  buslnesa,  you  know,  in  Michigan 
and  In  otber  States.  We  feel  that  if  they  were  allowed  to  continue  In  the 
business  of  unrelated  food  products,  as  the;-  were  during  the  war,  eventually 
our  business  would  be  swept  off  the  boards,  and  we  would  be  either  compelled 
to  sell  out  our  business  or  to  discontinue  buslnesa  altogether.  Our  growers 
feel  the  same  way.  In  the  locality  where  we  operate  we  have  increased  the 
value  of  farm  lands,  fruit  lands,  anywhere  from  100  to  500  per  cent.  We 
have  increased  the  fertility  of  the  soil  to  a  very  large  extent.  Wu  do  a 
general  canning  business.  We  usually  close  down  about  this  time  of  year 
and  start  up  about  the  lOth  of  June.    Our  products  are  fruits  and  vegetables. 

At  Frankfort  there  la  quite  a  large  plant  owned  by  Armour  &  Co.;  and  at 
other  points  In  Michigan  some  of  the  large  meat  packers  have  plants  where 
they  do  canning,  and  their  competition  has  not  always  been  the  l)e«t.  It  is 
our  honest  opinion  If  they  come  Iwck  into  the  business,  if  they  are  allon-e<l 
to  come  back  into  the  business,  that  sooner  or  later  we  will  be  forced  out  of 
the  business,  and  therefore  we  want  to  ask  this  committee  to  allow  the  consent 
decree  to  stand  as  it  is. 

Now,  gentlemen  of  the  committee,  if  you  have  any  questions  you  want  to 
ask  me  I  am  ready  to  try  to  answer  them. 

The  Chaibmas.  Mr.  Hall,  any  questions? 

Mr.  Hai.i..  I  believe  not  at  this  time. 

The  Chaibmas.  Sir.  Roach,  you  say  their  coniiietitlon  has  not  been  the  best. 
If  you  can  we  would  like  to  have  some  instances  of  objectionable  fentnres  of 
their  conipetlUon. 

Mr.  Roach.  In  uiauy  Instsnees  in  Wesi  Michigan  the  pro«1ucts  of  tbe  farmer, 

when  the  nmrket  was  strong,  and  when  they  were  In  the  saddli" 

•     Mr.  Bhked  (interposing).  When  who  was  in  the  saddle? 

Mr.  Roach.  Wlien  the  meat  packers.  Armour  &  Co.  in  this  particular  in- 
stance. They  I'.ive  a  plant  at  Frankfort,  about  40  miles  from  us.  They  have 
gone  Into  the  orchards  of  the  fruit  gi'owers  and  have  bid  up  fruit  to  a  price 
where  we  absolutely  could  not  afford  t<)  buy.  At  other  times  they  buve  de- 
pressed the  market  when  we  had  our  contracts  made  with  our  growers,  and 
we  have  been  conii>elled  to  take  a  lieavy  loss  on  o\ir  products  after  the.v  hiid 
gone  into  tin  cans. 

The  Chairsian.  -Tust  how  would  tliey  depress  llie  market,  if  yon  know? 
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Mr  Roach.  In  price. 

Tlie  Chaihuan.  Of  tht^  Hiilshed  product? 

Mr.  Roach.  Both  of  the  flnlsbed  product  and  of  the  ripe  frnlt  of  the  farmer. 

Tlitf  Chairman.  Bj  their  net  of  cutting:  the  price  on  the  rtpe  fmlt  would  It- 
enable  them  to  cut  the  market  prloe? 

Jlr.  ROACB.  Sure.  They  were  able  to  get  their  product  cheaper.  We  were 
uiHltT  contract  and  we  had  to  pay  a  specified  price  to  our  growers,  and  there 
wuuld  he  an  ahundance  of  fruit,  we  will  say.  In  this  line  of  husincws  nn 
overlimd  is  just  as  dangerous  as  an  underload. 

Tlie  Chaibman.  And  they  would  ro  and  huy  tlie  uncontracted  for  portion  of 
tile  crop? 

Mr.  Roach.  The  contracted  and  uncontracted  crop ;  the  contracted  port  of 
the  ertyp  itoiuetluieH  wlien  some  small  canner  could  not  fake  the  stuff. 

Tlie  Chaieman.  And  ftt  a  reduced  price? 

Mr.  Roach.  Yes,  sir. 

The  Chaisman.  And  thereby  they  would  be  able  to  sell  chea[>er  thun  you 
nould.  do  you  mean? 

Mr.  lUiACB.  fes,  air ;  thereby  creating  an  unstable  condition  In  the  market. 
At  uther  times  I  have  kno\m  the  five  large  packers,  as  they  are  styled,  to  buy 
ap  an  far  as  possible  a  very  large  percentage  of  tlie  r^  sour  cherries  grown 
and  produced  from  the  small  canners,  and  I  have  known  tbem  to  take  that 
product,  when  it  was  in  tin  cans,  and  distribute  It  out  in  this  section  and  in 
that  section,  25  cases  and  50  cases  and  100  cases  In  a  lot,  at  from  50  cents  to 
J1.50  a  dozen  less  than  they  paid  for  them,  so  that  the  other  cannera,  like 
myself,  conld  not  come  into  the  market  and  do  business  with  his  cutttomers 
without  sufFering  a  loss.  In  that  way  they  would  control  the  business.  Then 
after  they  had  gotten  control  of  nearly  all  the  cherries,  or  of  a  major  portion  of 
tiem,  they  would  put  the  price  back  where  it  belonged. 

The  Chaibmah.  Do  you  know  what  percentage  of  canned  goods — for  Instance, 
of  cherries— they  handled  at  the  time  you  speak  of? 

Mr.  Roach.  I  think  In  1919  they  got  over  50  per  cent  of  them,  and  In  1S20, 
when  we  had  a  very  abundant  crop,  I  think  they  got  about  65  per  cHit  of 

The  Craibmaii.  How  were  those  percentages  arrired  at?  What  is  the  source 
o(  your  informatltm?    Are  there  any  statistics  showing  that? 

Mr.  Roach.  I  think  there  ts. 

The  CHAntMAN,  Where  are  they  available? 

Mr.  Roach.  I  think  they  are  available  from  the  New  York  State  cannera  and 
Michigan  canners. 

The  C&AiBMAN.  Associations,  do  you  mean? 

Mr.  Roach.  Tes. 

The  Chaibman.  Now,  Mr.  Roach,  do  you  know  what  percentage  of  any  of 
these  lines  Armour  A  Co.  themselves  canned? 

Mr.  Roach.  No  ;  I  do  not. 

The  Chairmah.  Had  they  gone  Into  the  canning  Industry  to  any  extent  In 
.vour  eecttoD  of  the  country? 

Mr.  Roach.  Well,  they  had, a  very  large  plant  at  Frankfort,  about  40  miles 
north  of  onr  Scottville  plant.    They  reached  out  in  all  directions. 

The  Chaibuah.  Is  It  as  large  as  your  plant? 

Mr.  Roach.  It  ia  larger  than  any  fruit  plant  that  we  have. 

The  Chaibmas.  What  do  they  can  at  that  plant? 

Mr.  Roach.  They  can  fruits. 

The  Chaibuah.  What  is  the  name  of  that  plant? 

Mr.  RoACB.  Armour  &  Go.  And  they  have  their  own  refrigerator  cars  there, 
and  fralt  is  not  only  drawn  In  from  the  farmer  but  shipped  In  from  many 
directions,  something  we  can  not  avail  ourselves  of. 

The  CHAHtif  an.  Mr,  Hall,  any  questions? 

Mr.  Haij.  This  SO  per  cent  or  60  per  cent  that  yo)i  speak  of  is  In  the  State 
of  Michigan? 

Mr.  Roach.  Yes ;  and  at  large. 

Mr.  Hai,t_  That  is,  in  your  State  only? 

Mr.  Roach.  No  ;  that  Is  In  our  State  and  New  York  State,  where  red  sour 
dierrles  are  mostly  grown. 

The  CHAiBUAn.  Does  that  cover  the  entire  crop  In  the  United  States? 

Mr.  Roach.  I  think  that  covers  the  moat  of  it.    The  greater  portion  of  red 
Mur  cherries  are  grown  In  New  York  State  and  Is  Michigan. 
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The  Chaibman.  So  your  statlstice  were  Inteodnl  to  cover  the  entire  proiluc- 
tton  In  the  United  Stotea  of  red  sour  cherries? 

Mr.  Roach.  Yes,  sir.  In  1919  the  crop  was  about  normal.  One  of  the  Big  Five 
packers  came  Into  the  city  ol  Detroit,  where  we  have  some  very  valuable  trade, 
and  they  sold  200  cases  of  No.  10  cherries  to  Lee  &  nady,  at  a  price  of  a  dollar 
a  dozen  below  what  we  could  afford  to  sell  them  at.  And  they  delivered  one- 
half  of  1  per  cent,  while  we  delivered  BO  per  cent  of  our  contract. 

The  Chaibman.  That  K  they  delivered  one-half  of  1  per  cent  of  the  nmnunt 
they  had  sold? 

Mr.  Roach.  Yes.  sir;  of  the  200  cases. 

The  Chairman.  Do  you  Itnow  whether  they  were  selling  them  for  less  than 
they  paid  for  them? 

Mr.  Roach.  I  do  not  know.  They  were  supposed  to  be  packed  In  New  York 
State.    1  think  It  was  Cudahy  &  Co.,  and,  I  think,  at  Fredonla. 

Mr.  Hall.  Have  you  any  Idea  of  the  sentiment  of  the  growers  on  lliln 
subject? 

Mr.  Roach.  The  growers  in  west  Michigan  are  against  the  unstable  con- 
dition the  larger  packers  Imposed  upon  them  by  their  method  of  dealing  with 
them.  You  know  the  canned-food  business  is  quite  a  large  business  on  the 
whole.  The  recent  survey  of  canned  foods,  I  think,  was  around  f85O,000.OOM 
to  $950,000,000  In  1920  or  1921. 

Mr.  Seabs.  It  was  $838,000,000. 

Mr.  Roach.  All  right.  That  Is  quite  a  large  business.  The  canning  business 
has,  under  myself  and  Mr.  Sears  here,  been  underansnoed.  In  order  to  carry 
on  our  business,  we  have  to  go  to  our  customers  and  secure  their  business  in 
Hdvaace.  We  have  to  anticipate  their  wants  In  quite  a  large  measure ;  wo 
have  to  arrange  for  a  supply  of  canned  foods  to  carry  them  through  the  year 
and  with  which  to  supply  their  customers.  la  many  Instances  a  large  portion 
of  the  pack  is  sold  In  advance  of  the  actual  packing  of  the  fruit,  sold  both  to 
the  retail  grocer  and  the  wholesale  grocer.  If  It  were  not  tor  the  fact  that 
we  are  able  to  do  that,  and  if  it  were  not  for  the  fact  that  we  have  the  assist- 
ance of  the  Jobber,  tlie  help  that  he  renders  us,  with  our  low  capitalization 
we  would  be  unable  to  run  to  any  great  extent.  I  go  to  the  banks  I  do  busi- 
ness with — and  we  do  not  sell  any  commercial  paper,  but  we  do  business  with 
the  Fh^t  and  Old  Detroit  National  Bank,  the  Old  National  Bank  of  Grand 
Rapids,  and  the  Chicago  Trust  Co.— I  make  up  a  list  of  my  requirements  of 
money,  and  of  my  sales,  and  I  present  the  statement  to  tlte  banks,  and  set 
what  credit  I  need  to  meet  my  requirements.  Our  business  Is  the  growing 
of  raw  products  for  canneries  and  the  manufacture  of  canned  foods. 

The  Crairman.  Mr.  Roach,  are  you  Interested  In  any  way  in  any  wholesale 
grocery  business! 

Mr,  RoAOH.  No,  sir ;  I  am  not  Interested  In  any  wholesale  grocery  company  in 
the  United  States.     I  have  not  a  penny  invested  In  any  of  them,  and  never  have 
.   had ;  nor  in  any  retail  grocery.    And  no  one  Is  interested  with  me.    I  am  the 
principal  stockholder  In  my  corporation. 

The  Chairman.  And  no  wholesale  grocer  is  Interesteil  In  your  company? 

Mr.  Roach.  Not  a  penny's  worth. 

The  Chairuan.  Have  you  any  contracts  with  any  wholesale  grocers? 

Mr.  Roach.  Not  at  the  present  moment.  And  I  am  paying  my  own  eKpenso 
In  coming  down  here  to  testify. 

The  Chairman.  Certainly. 

Mr.  Roach.  And  I  was  not  asked  by  any  wholesale  grocer  to  come  down  here 
to  testify. 

The  Chairman.  Have  you  been  using  the  wholesale  grocers  to  distribute 
your  products? 

Mr.  RoAOH.  Yes,  sir. 

The  Chairman.  And  you  feel  that  their  interests  are  your  interests? 

Mr.  Roach,  Yes,  sir ;  absolutely  so.  I  feel  that  they  have  a  more  economical 
way  of  distributing  food  products,  according  to  my  past  deHlings  with  them. 
And  I  think  they  are  more  fair  and  that  they  can  serve  the  public  and  the 
consumer  lietter  than  can  the  large  meat  packer  in  the  matter  of  these  canned 
foods;  better  tlian  the  large  meat  packers  who  are  all  located  to  a  large  extent 
in  a  very  small  space  of  territory. 

The  "Chaibman.  You  are  (eartnl  if  tlie  packers  resume  the  handling  of  these 
lines  they  will  put  the  wholesale  grocers  out  of  business? 

Mr.  Roach.  Yes,  sir. 

The  Chaibman.  And  that  they  will  enter  into  this  business  and  injure  the 
canning  business,  is  that  yonr  idea! 


.V^iOU^R" 


PACKERS     CONSENT  DECBEB.  209 

llr.  Roach.  They  are  already  in  the  canning  business.    They  were  in  it  this 

Mr.  Hall.  You  sjwke  of  unstable  conditions  for  the  grower  us  created  by 
tiie  [lacker.    What  did  you  refer  to? 

Mr.  HOACH,  In  that  particular  instance  I  mentioned. 

Mr.  Hall.  As  to  ttie  chen-ies? 

Mr.  UoACH.  Yea,  Bit.  What  would  you  thinb  it  you  bought  200  cases  of  cher- 
ries amounting  to  about  $2,000  from  then  aud  they  would  give  you  delivery  of 
one-half  of  1  per  cent?  Wiiat  would  you  think  if  you  were  a  wholesale  grocer 
doing  business? 

The  Chajbuan.  Could  uot  you  require  delivery  under  the  contract? 

Mr.  Koacb.  Well.  I  do  not  know  whether  he  could  or  not.    He  might  have. 

The  Chaibuan.  But  he  did  uoL 

Mr.  Roach.  I  have  got  just  a  little  clipping  here  from  one  of  the  Grand 
Itapids  papers,  under  date  of  November  11,  that  I  would  like  to  read. 

The  Chaibuan.  You  may  read  it. 

Mr.  BoACH.  We  often  have  a  normal  crop.  Then  again  we  often  have  a  short 
nap,  and  sometimes  we  have  an  overcrop;  and  an  overload  Is  as  dangerous  aa 
»a  underload.    It  Is  headed : 

-  I'aw  Paw,  November  11.— A  case  of  considerable  interest  to  local  caimers 
nas  tried  in  circuit  court  this  week.  In  this  case  Wilson  &  Co.,  Chicago  packers, 
lirought  suit  against  S.  M.  Carpp,  Hartford,  for  damages  resulting  from  the 
■failure  of  Mr.  Carpp  to  till  his  contract  during  the  season  o(  1910,  when  a 
shortage  of  fruit  made  it  impossible  for  canners  to  deliver  the  goods.  The 
iory  brouht  in  a  verdict  of  '  no  ciiuse  for  action.'  " 

Mr.  Bbeed.  Would  it  be  proper  for  me  to  ask  Mr.  Roach  a  few  Questions  now. 
Mr.  Chairman? 

The  Chaisman.  Go  ahead,  and  if  anything  is  asked  that  we  do  not  tbink 
pertinent  we  will  suggest  it. 

Mr.  Bbeed.  Mr.  Roach,  you  did  uot  quite  finish  detailing  your  method  of 
<loiDg  business  with  your  banks.  I  understood  you  to  say  that  you  had  sold 
yuur  canned  goods  to  your  customers  early  in  the  season  and  before  the  goods 
were  packed,  ordinarily.     Is  thnt  a  fact? 

Mr.  Roach.  Out  selling  campaign  as  a  rule  starts  in  about  the  middle  of 
January.  At  that  time  we  have  arranged  fur  our  requirements  of  seed,  which 
amounts  to  about  a  quarter  uf  a  million  dollars  a  year  ttie  last  few  years, 
iliat  we  have  to  supply  the  grower  with.  And  we  make  our  contracts  with  the 
KFower  banning  about  now,  aud  we  work  along  up  until  tlie  selling  campaign 
is  ended.  Just  about  when  the  seed  goes  into  the  ground,  beginning  about  the 
joiddle  of  April — some  years  a  tittle  earlier  and  some  years  a  little  later,  ac> 
cording  to  the  season.  When  we  get  pretty  well  advanced  with  our  sales  we  so 
10  our  banks  and  lay  out  our  sales  to  them,  what  we  have  done,  and  tell  them 
what  money  we  need.  We  show  them  our  contracts,  how  our  goiids  are  sold, 
.ind  whom  sold  to 

Mr.  Breed  (interposing).  Your  contracts  are  made  with  whom? 

Mr.  Roach.  With  wholesale  grocers. 

Mr.  Bbeed.  For  sales  of  your  canned  goods  or  fruits. 

Mr.  Roach.  Our  products. 

Mr.  Breed.  In  advance  of  the  packing  season? 

llr.  Roach.  Yes,  sir.  They  give  us  what  money  is  necessary  to  manufacture 
these  goods. 

Mr.  Breed.  Based  upon  what? 

Mr.  Roach.  Based  upon  sales. 

Mr.  Bbeeu.  Upon  their  idea  of  the  credit  standing  of  the  wholesale  grocers  to 
whom  you  have  sold  your  goods  in  advance? 

Mr.  Roach.  Yes,  sir. 

Mr.  Bbeed.  Do  1  understand  that  the  canners  of  Michigan  ordinarily  assist 
the  growers  by  purchasing  seed  for  the  growers  and  giving  them  the  seed? 

Mr.  Roach,  That  is  absolutely  necessary.  The  growers  are  not  financially 
able  to  buy  their  own  seed.  We  arrange  for  the  seed  about  a  year  in  advance. 
We  have  already  arranged  for  quite  a  considerable  quantity  of  seed  to  be 
grovm  thlB  coming  year. 
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Mr.  Bbekd.  Now,  then,  when  you  get  tblB  seed  you  only  furnish  it  to  icriMverK 
who  have  entered  Into  coDtracte  with  you  to  deliver  their  fruits  to  von,  1b  that 
rifEht? 

Mr.  Roach.  Only  to  the  growers  with  whom  we  have  made  contracts. 

Sir.  Brekp.  Do  ynti  consider  that  n  l>eiieSt  to  any  wide  numlter  of  prnwers 
or  farmers? 

Mr.  Roach.  The  farmer  could  not  fluasce  himself  to  the  extent  nf  hnylntc  that 
seed.  We  have  to  sell  that  seed  as  n  rule  to  the  grnwer  for  aDout  BO  \>pt  emit 
of  what  we  l>ay  for  it. 

Mr.  Bbreh.  How  Is  that? 

Mr.  Roach,  The  cent  of  seed  for  the  last  few  years  has  heen  extremelj' 
hiKh — iind  I  am  speniiln);  more  particularly  of  pea  seed  now.  I  will  speak 
of  sweet-corn  need  and  snap-bean  need,  and  other  HeedH  a  little  later  on  If  yim 
wish.  Pen  seed  in  flOl<l  under  cimtract  iiround  $10  to  $11  per  100  pounds,  or 
$6  to  $6.60  a  hUBhel,  It  takes  4  huehels  of  pea  need  to  plant  an  acre.  !n  order 
to  produce  ii  crop.  It  Is  necessary  to  use  that  much  seed  on  an  acre.  Four  timea 
nix  and  one-half  u'ould  be  $26  an  acre.  The  farmer  would  not  think  he  would 
be  able  to  put  !n  $28  an  acre  for  seed  and  lake  his  chances  of  Ketlinf:  a  crop. 
Therefore  we  have  to  re(iuce  the  price  to  around  $2.IM)  and  $3  a  bnshel  for  pen 
seed  to  the  fariuer, 

Mr.  BsEED.  When  you  make  your  contracts  with  the  farmer  do  you  aeree  upon 
any  price  with  him  covering  the  purchase  of  his  product? 

Mr.  Roach,  Sure,  we  do. 

Mr,  Breed,  So  yon  are  able  to  have  ft  definite  undK'standlng  with  the  farmer 
as  to  the  sum,  when  you  make  your  contract  In  advance  of  the  packing  sienHon 
and  dellrer  him  his  seed,  of  what  he  will  get  for  his  crop? 

Mr.  Roach.  Certainly.  If  we  did  not  do  that  we  could  not  contract  with  the 
farmer. 

Mr,  Breed.  And  the  farmer,  on  the  other  hand,  could  not  K°  ahead  and  plant 
his  crop  and  produce  It, 

Mr.  Roach,  We'  could  not  enter  into  such  an  unstable  contract  as  that  witli 
a  farmer.    That  would  tie  doing  business  on  a  commission  basis. 

Mr,  Bbbbd.  If  )-ou  were  to  do  huslness  on  a  commiRsfon  hnsis  I  unflprstnnd  you 
to  say  the  farmer  would  not  have  money  to  finance  himself, 

Mr.  Roach.  The  farmer  would  not  have  money  to  finance  himself.  Just  let 
me  read  you  one  small  param^ph  from  a  contract  we  nmke  with  the  w-tiole- 
sale  jrrocers.  No ;  I  guess  I  have  not  f-ot  a  contract  here.  I  thonght  I  hH:l  one. 
But  we  contract  with  the  wholesale  grocer  on  a  prorata  basis.  For  lustnnce. 
a  wholesale  grocer  buys  1,000  easen  of  product  that  Is  to  be  grown  out  of  the 
ground.  We  agree  with  him  to  have  our  plants  In  order.  We  agree  with  hirii 
to  have  our  cans  and  equipment  and  everything  that  enters  into  the  raanufnctuiv 
of  canned  food  products.  We  agree  to  have  all  these  things  In  readiness.  We 
agree  to  have  the  necessary  acreage  and  the  seed  planted  at  the  proper  tim>>. 
We  agree  that  the  sale  shall  not  exceeil  the  production  of  our  plantfngn  niid 
our  operations  for  five  years.    And 

Mr.  BBem  (Interpoalngl.  In  other  wor'Is.  so  that  you  cim  not  speculate. 

Mr.  Roach.  Just  one  moment.  We  agree  that  our  r>lantlng  shall  not  excetHl 
the  capacity  of  our  plants.  If  It  did  It  would  spoil  the  duality  of  the  produf; 
he  wants  Our  books  are  open  any  time  to  any  nislomer  we  have  got  on  that 
basts.    That  Is  a  fair  contract, 

Mr.  Bbekd.  You  hnve  called  attention  to  the  fact  that  your  business  relatin-' 
to  a  fruit  product  which  depends  In  turn  upon  the  weather  and  gpneral  condi- 
ions,  sometimes  results  In  underproduction  and  sometlnieB  In  overproduction. 

Mr.  Roach,  Yes.  sir. 

Mr,  Bbeeo.  Therefore,  your  contract  with  the  wholesale  grocer  is  an  einstic 
contract,  Is  It? 

Mr.  Roach.  No,  sir. 

Mr.  Breed.  To  some  ejttMit,  ts  it  not? 

Mr.  Roach,  The  only  elasticity  of  our  contract  with  tlie  wholesale  grtx^r  is 
that  in  case  of  an  underpro;! action  he  agrees  with  us  to  take  his  prorata  Khare 
of  the  pack. 

Mr.  Breed.  When  you  say  "prorata  share  of  the  pack"  that  means  his  i)r" 
rata  proportion  of  what  your  growers  would  produce  under  a  normal  pack  foi 
the  volume  of  your  factory  production? 

Mr.  Roach.  That  Is  practically  It.  In  other  words.  If  we  sold  a  cuntomei 
1,000  cases  of  anv  product  and  we  found  at  the  end  of  the  pack  that  our  produc 
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tion  for  that  year  was  only  50  per  cent  of  normal  production  for  Ave  years,  we 
nodld  give  him  SOO  cases. 

Mr.  Bbeed.  So  you  would  give  blm  00  per  cent  of  the  contract? 

Mr.  Roach.  Yes ;  and  he  takes  It  and  Is  eatislled. 

Mr.  Breed.  AsBame  a  case  where  there  Is  ii  very  larffe  cmp,  is  that  one  of 
ihe  itistances  where  the  meat  paclcer  would  be  able  to  injure  the  canofng 
business? 

Mr.  KoACH.  Absolutely. 

Mr.  Bbeed.  The'  canning  business  as  done  by  local  canners,  I  mean. 

Mr,  BOACH.  Sure;  absolutely  so. 

Mr.  Brkgu.  Explain  that  again. 

Mr.  Roach.  For  instance,  If  your  pack  Instead  of  being  100  per  cent  of 
normal,  figuring  on  the  basis  of  100  per  cent,  If  it  was  150  per  cent  you  would 
either  sell  your  pack  at  a  loss  or  sell  it  on  the  market  or  carry  it  until  such 
time  as  you  coufrl  market  it,  and  you  have  to  carry  It  anyhow  until  you  can 
market  It. 

Mr.  Bbeed.  In  other  words,  you  are  under  contract  both  ways — with  the 
jnvwers  on  the  one  hand  and  tbe  wholesalers  on  the  other? 

Mr.  Roach.  Tea,  sir.     We  have  to  take  the  entire  crop  that  the  fanner 

Mr.  Bbeo).  And  if  there  Is  an  overproduction  and  the  packers  enter  the 
market  or  buy  any  portion  of  this  overproduction  it  puts  It  within  their  power 
ti)  break  the  market  and  thus  cause  a  loss  to  you  and  to  the  wholesale  grocer 
who  has  bought  your  product  In  advance. 

Mr.  Roach.  That  Is  It:  and  hurts  the  grower  as  well,  because  when  such  a 
tondltlon  esists  It  would  be  quite  apparent  that  the  grower  would  not  get  a 
reasonable  price  for  his  product.  The  farmer  would  not  get  a  reasonable  price 
for  his  product  the  following  year. 

Mr.  Bbbed.  Would  you  characterl7.e  that  as  a  speculative  way  of  doing  busl- 

Mr.  Roach.  Absolutely  *so. 

Mr.  Bu^ra).  By  the  packer? 

-Mr.  Roach.  Absolutely  so. 

Mr.  Breed.  Does  the  packer  pursue  the  same  methods  or  does  he  pursue  a 
more  speculative  method  In  the  purchase  and  sale  of  canned  fruits? 

Mr.  Roach.  During  the  war,  and  I  say  during  the  war,  the  large  meat  packer 
<'ODtracted  to  a  very  large  extent  the  same  as  the  wholesale  grocer  did,  but 
when  there  was  a  surplus  he  went  and  bonght  goods  at  a  very  much  reduced 
price.  In  the  city  of  Grand  Rapids  some  large  meat  packers  came  Into  the 
market  and  sold  canned  peas,  which  Is  one  of  the  lai^st  products  we  pack,  for 
*1  a  case  less  than  it  cost  to  produce  them. 

The  Cbaibman.  Is   Chat  less  that  It   cost   the   packer   to  produce  them? 

Mr.  Roach.  Yes,  sir;  less  than  it  cost  the  packer  to  produce  them. 

The  Chaibuan.  Did  the  packer  can  them? 

Mr.  Roach.  I  do  not  know  whether  he  canned  them  or  not. 

A  ToicB,  You  mean  at  less  than  it  cost  the  canner  to  produce  them? 

Mr,  Roach.  Tes ;  at  less  than  the  cost  of  manufacture. 

The  Chairman.  Is  that  manufactured  cost  based  upon  your  espertence? 

Mr.  Roach.  No,  sir. 

The  Ghauiuan.  Tou  do  not  know  what  the  packer's  cost  was?  He  might 
have  produced  them  himself  at  leafe  cost. 

Mr,  BoACH,  He  might,  but  I  don't  believe  he  did.  During  the  war  the  can- 
n*ra  to  a  very  large  extent  were  hauled  over  here  to  Washington  by  the  Federal 
Trade  CommlssloG  and  sat  down  to  ft  large  table  like  this,  and  we  compared 
our  costs  of  canned  food  products  and  they  ran  about  even. 

Mr.  BsEHi.  One  further  question  with  respect  to  the  use  by  packers  of  re- 
frigerator cars.  Did  I  understand  you  to  say  that  in  dealing  with  fresh  fmlts 
the  packer  was  enabled  to  ose  refrigerator  cars  to  bring  fresh  fruits  to  his 
canning  tectorles? 

Mr.  RoACK.  That  Is  what  Armour  &  Co.  have  done  in  Michigan. 

Mr.  Bbbbd.  Refrigerator  ears  were  used  to  bring  fresh  fruits  to  their  factory 
there? 

Mr.  Roach.  Yes.  sir;  from  Sturgeon  Bay,  Wis.,  and  from  Travers  City  dis- 
trict. 

Mr.  Bbeed.  Where  would  they  get  the  refrigerator  cars? 

Mr.  Roach.  They  were  their  own  cars. 

Mr.  Breed.  Have  you  any  refrigerator  cars? 
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Mr.  Roach.  No,  air. 

Mr.  Bbebd.  Have  any  ot  the  canners  In  Mlc-hlsan  any  refrigerator  cars  of 
tlielr  own) 

Mr,  Roach,  No,  air. . 

Mr.  Bees).  Can  not  they  get  refrigerator  cars  from  the  railroads? 

Mr.  RiiACH.  Well,  I  preRume  tliey  could.    I  presume  they  could  at  some  times. 

Mr.  Breeu.  Why  didn't  they? 

Mr.  Roach.  Well.  sometiineE  they  have,  but  ax  a  rule  )t  has  been  unprofitable. 
Tliey  could  not  afford  to  stand  the  expense. 

Mr.  BttErai.  In  other  words,  your  position  Is  that  the  ownership  of  tbe^e 
refrfeerator  cars  by  the  meat  packers  themselves  enables  them  to  utilize  them 
in  whatever  way  Is  most  advantageous  to  their  business? 

Mr.  Roach.  It  would  seem  that  way  to  me  as  an  outsider.  But  I  am  not  in 
the  refrlgeratur-car  business,  and  I  can  not  speak  with  authority. 

Mr.  Bbekd.  There  has  been  a  question  brought  out  by  Judge  Hainer  with 
respect  to  the  cost  of  canned  goods  or  goods  of  this  character  between  tbe 
years  1913  or,  I  will  say,  1914  and  1921? 

Mr.  Roach.  Yes. 

Mr.  Bbeed.  Have  you  any  data  on  that? 

Mr.  Roach.  Well,  I  have  got  a  fair  amount  of  knowledge  on  it.  We  paid 
the  farmer,  llguring  on  peas,  in  1913,  If  uy  memory  serves  me  cori'ectly,  and 
I  think  It  does.  $40  a  ton.  We  paid.  In  1921,  $55  a  ton.  We  Bold  him  his 
seed  for  the  same  price  in  1913  that  we  sold  it  to  him  for  in  1921,  and  we  took 
a  seed  loss  of  ,¥3.50  to  $4  a  bushel  on  every  bushel  he  planted  in  1921.  An- 
other thing  I  want  to  mention  at  this  time  is  this,  in  growing  a  crop  out  of 
the  ground  there  is  always  more  or  less  uncertainty.  We  have  many  farmers 
that  contract  with  us — and  good  farmers,  too — to  grow  crops,  and  from  one 
cause  and  another  they  have  no  harvest,  or  not  enouEh  harvest  to  pay  for 
the  seed.  Therefore  we  have  to  take  a  second  loss.  We  are  never  able  to 
collect  anything  for  the  seed. 

Mr.  Breed.  Have  you  any  other  figures  with  regard  to  comparative  suins 
paid  to  producers  In  1913  and  in  1921? 

Mr.  Roach.   Yes,  sir;  I  have.    I  can  recall  nearly  all  our  figures, 

Mr.  FoBD.  Will  you  please  state  them? 

Mr.  Roach.  We  pack  about  8,000  acres  of  T..lma  beans  In  Alichlgan  anniiali.'i-, 
and  we  paid  the  farmer  in  1913  2  cents  a  pound, 

Mr.  Breed.  Who  is  we? 

Mr.  Roach.  W.  B.  Roach  &  Co.  In  1921  we  paid  the  fanner  from  oj  to  fi 
cents  a  pound. 

Mr.  FoBD.  How  alwut  other  vegetables? 

Mr.  Roach.  We  paid  for  growing  sweet  com  around  $8  a  ton  In  1913,  anil 
In  1914  we  paid  $15  to  $18  and  $20  for  tlie  different  varieties  we  used  in  the 
conduct  of  our  businesa. 

Mr.  FoBD.  How  about  tomatoes? 

Mr.  Roach,  We  do  not  pack  tomatoes,  hut  the  going  prlc*  in  1913  whs  amnnil 
$7  to  $7.50. 

Mr,  Bbeed.  To  the  farmer? 

Mr.  Roach.  Yes,  sir.    I^at  year  it  was  $13JS0  to  $15. 

Mr.  FoBD.  What  was  that  for? 

Mr.  Roach.  For  a  ton,  3,000  pounds. 

Mr.  FOBo.  How  about  beets  and  spinach? 

Mr.  Roach,  We  paid  $7  a  ton  tor  beets  and  spinach  in  1913,  and  in  1921  we 
paid  $18.60  a  ton. 

Mr.  FOBD.  Mr.  Roach.  Mr.  Campbell  has  tesilfled  that  the  growers  and  pro- 
ducers of  fruits  out  in  California  were  receiving  less  for  their  fruit  In  1921 
than  In  1913.    Have  you  any  figures  on  ftutts? 

Mr.  Roach.  We  do  not  do  business  in  California.  We  pack  about  100,000 
cases  of  small  fruits  annually — strawberries,  red  raspberries,  black  raspberries, 
cherries.  We  paid  60  cents  a  case  for  strawberries  in  1913,  and  we  furnished 
the  case.  In  1921  we  paid  $1.75  and  $2  a  case,  and  we  furnished  the  case  of 
16  quarts.  On  red  rasptwrrlea  we  paid  $1  a  case  of  16  quarts  in  1913, 'and  in 
1921  we  paid  $2.75.  We  paid  for  hiack  raspberries  In  1913  about  75  cents  a 
case  and  in  1921  we  paid  $2.50  to  $2.75  a  case.  On  red  sour  cherries  I  mlKht 
mention  right  here  that  we  paid  our  farmers 

Mr.  Ford.  Those  are  farmers  in  Michigan,  are  they  not? 

Mr.  IloACH.  Yes,  sir.  We  paid  our  farmers  in  Hart,  that  little  town,  a 
quarter  of  a  million  dollars  for  their  red  sonr  cherry  crop  in  1920. 
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Mr.  Ford.  What  were  Ihe  comparative  prices  of  cherries? 

Mr.  Roach.  It  was  from  3  cents  to  4  cents  ft  pound  in  1«13  and  In  1921  we 
Iiaid  them  8  eenta  to  10  rents  a  pound  for  every  pound  of  cherries  we  got. 
Mr.  FOBD.  Do  you  pack  any  pluma  and  pears? 
Mr.  Roach.  -Yea,  sir. 

Mr.  FOBD,  What  were  the  comparative  prices  for  them? 
Mr.  Roach.  For  peaches  we  paid  9225  and  $2.G0  In  1S20- 
The  Chaikman    (Interposing).  Mr.   Ford,  do  not  you  think  we  have  gone' 
Into  that  far  enough? 

Mr.  FoBD.  1  think  it  ought  to  be  brought  out  because  Mr.  Campbell  has 
claimed,  due  to  eoDditions  brought  about  by  the  wholesale  grocers,  the  farmer 
ia  getting  Icbb  now  than  he  was  getting  before.    I  think  Mr,  Roach  can  give  Q8 
that  information. 
The  Chaibman.  Mr.  Roach  has  gone  into  It  pretty  fully  already. 
Mr.  FosD.    I  would  like  to  get  this  information,  if  I  may. 
Mr.  Breed.  I  would  suggest  that  you  Just  permit  Mr.  Ford  to  summarize  the 
matter,  then. 

Mr.  FoBD.  I  would  like  to  aak  about  the  cost  of  cans  and  labor  and  freight  In 
1913  as  compared  to  1921,  if  I  may? 

Mr.  Roach.  In  1913  the  price  for  all  cans,  for  the  Information  of  you  gentle- 
men who  are  perhaps  not  as  familiar  with  cans  and  the  canning  business  as  I 
«ni— the  price  of  tin  cans  in  1913  was,  I  think,  $10.50  per  thousand.     In  1916 
the  price  was  S11.50  per  thousand.     In  1921  It  was  Just  a  trifle  over  $25  a 
thousand. 
Mr.  FoBD.  What  was  the  difference  in  the  coat  of  freight? 
Mr.  Roach.  Our  freight  rates  to  our  Michigan  points  In  1913  were  from  101 
cents  to  12  cents  per  hundred  pounds  from  Chicago  to  Michigan  points. 
Mr.  Foui.  Wliat  was  it  in  1021? 

Mr.  Roach.  About  30  cents  on  all  products  In  and  out  of  Chicago. 
Mr.  FoBD.  What  was  the  difference  In  the  cost  of  manufacture,  for  labor? 
Mr,  Roach.  In  1921  about  100  per  cent  more  than  In  1918. 
Mr.  FOHD.  What  were  the  figures,  do  you  know? 

Mr.  Roach.  In  1913,  If  my  memory  serves  me  correctly,  and  I  think  It  does, 
and  I  think  our  books  will  substantiate  my  statement,  we  paid  15  cents  to  17J 
eeata  an  hour  for  common  labor  and  20  cents  to  22  cents  for  skilled  labor. 
There  were  only  a  few  men  at  22}  cents.    Of  course  that  does  not  Include  super- 
intendents or  heads  of  departments  In  our  field  organization.    In  1021  we  paid 
from  25  cents  to  35  cents  to  43  cents,  and  even  80  cents  an  hour.    To  women,  in 
1913,  we  paid  10  cents  an  liour,  and  last  year  we  paid  them  froni  2B  cents  to  35 
cents  an  hour,  and  a  few  were  paid  40  cents  an  hour,  a  few  of  the  most  skilled 
workers. 
Mr.  FoBD.  I  believe  that  la  all. 
The  Chaibuan.  Senator  Smith,  any  questions? 
Mr.  Shtth.  No, 

The  Cbaikuaiij.  Just  one  or  two  questions :  You  said  that  by  making  eon- 
tracta  with  wholesale  grocers  you  are  enabled  to  procure  loans  from  the  banks? 
Mr,  Roach.  Yes,  sir. 

The  Chaibmaii.  Do  you  think  that  if  yon  made  contracts  with  the  meat 
packers  that  the  banks  would  loan  money  on  such  contracts? 
Mr.  RoAcB.  I  presume  they  would  ;  yes,  sir. 

The  Chairmait.  What  objection  would  you  have,  Mr.  Roach,  to  the  meat 
packers  going  into  this  business  on  a  commission  basis  purely  and  not  go  into 
the  canning  end  of  It? 

Mr.  Roach,  In  Michigan,  as  I  have  said,  the  products  as  grown  out  of  the 
ground  there  are  largely  fruits  and  vegetables.  If  you  have  any  knowledge 
of  tbe  commission  business  where  fruits  and  vegetables  are  grown  in  a  large 
*aj.  the  way  they  are  In  Michigan  ,you  will  And  a  very  unstable  condition 
exists,  and  it  would  practically  put  the  grower  out  of  business  as  well  as  the 
cfinner,  because  when  the  product  left  his  control,  why,  he  would  not  know  what 
he  was  going  to  get  for  It. 
The  Chaibuati,  That  is,  the  grower  would  not  know? 
Mr.  HoACH.  Sure. 

The  Chairhan.  Mr,  Roach,  what  objection.  If  any,  would  you  have  to  the 
packer  beit^  permitted  to  handle  these  lines ;  tbat  is,  not  manufacture  them, 
but  handle  them  and  deal  in  them  for  export  only? 

Mr.  Roach,  Weil,  now,  we  have  been  doing  an  export  business  ourselves. 
Previous  to  the  breaking  out  of  the  war  we  had  quite  a  trade,  and  it  is  Juo" 
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beginnlDK  to  come  back  again  in  some  alow  way.  Ab  b  ranner  we  are  able 
to  take  care  of  our  own  export  buslnew,  and  we  are  seeking  that  builnese,  tivuit- 
ing  it.  I  am  going  down  to  talk  to  Mr,  Hoover's  department  on  that  this  uftei- 
noon.    T  have  a  letter  from  him  reqtieatliv  me  to  come  down  to  Bee  Dim  on  It. 

The  CHAQtUAN.  What  Injury,  if  any,  do  you  think  the  meat  packers  entering 
into  the  export  buBlneee  atone  would  Inflict  upon  the  caunera? 

Mr.  Roach.  Well  now,  people  like  ourselvee  that  are  doing  an  export  l>usines8, 
we  have  not  got  the  facllitieg  to  have  men  on  the  gronnd.  Onr  capital  is 
limited,  and  we  are  a  small  corporation,  undercepi tallied,  and  eventually  what 
little  export  business  we  have  would  he  swept  off  the  face  of  the  earth. 

The  CHAiHMAn-,  Because  of  their  larger  organization? 

Mr.  Roach.  Yea,  sir;  and  because  of  their  personal  contact  abroad. 

Mr.  Bhked.  It  the  packers  entered  into  the  export  business  alone,  would  it  be 
reasonable  to  assume  that  in  times  o[  excess  crops,  of  large  crops,  they  would 
be  able,  through  their  large  money  jiower,  to  buy  this  large  excess  of  crops 
and  sell  same  at  prices  much  below  what  you  could  sell  them  for  export? 

Mr.  Roach.  I  think  that  would  be  reasonable. 

Mr.  Bbeed.  Do  you  think  the  effect  of  the  packers  buying  for  export  late  in 
the  season  at  reduced  prices  would  be  injurious  upon  prices  of  the  same  com- 
modities in  this  country  T 

Mr.  Roach.  Absolutely  ao.  Yon  can  take  10  cars  of  any  one  commodity  in 
canned  foods  and  break  the  price  all  over  the  United  States.  And  the  whole- 
fiale  grocer  not  only  suffers,  but  the  canner  suffers  and  the  grower  suffers  In  his 
next  year's  production. 

Mr.  Bbeed.  That  Is  all. 

The  CHAKjaAN.  I  want  to  thank  you,  Mr.  Roach,  for  coming  here. 

Mr.  Roach.  Not  at  all.  I  want  to  thank  jou  gentlemen  for  this  opportunity 
to  appear  before  yon. 

The  Ohaishan.  Next  we  will  hear  Mr.  Dalley. 

Mr.  Dailct.  Mr.  Walter  Sears  says  he  muat  leave  at  4  o'clock.  I  would  like 
to  get  away  myself,  but  will  gladly  give  way  to  my  coworker. 

The  CHAOiMAN.  The  committee  will  bear  Mr.  Sears. 

STATEMENT  OF  HS.  WALTER  I.  SEABS,  PBESIDEITC  AKS  QENEBAL 
MANAO-EB  OF  SEABS  &  KICHOI£  CANNINO  CO.,  CHTI.TJCOTHE. 
OHIO,  AND  BEFBESENTING  THE  WESTEBJT  CANNEBS'  ASSOCIA- 
TION. 

The  Chaibuan.  State  your  name,  please. 

Mr.  Seabs.  My  name  is  W.  J.  Sears. 

The  Chaikmab.  Whom  do  you  represent? 

Mr.  Seabs.  I  am  president  and  general  manager  of  the  Sears  &  Nichols 
Canning  Co.,  with  headquarters  at  ChilUcothe,  Ohio. 

The  CHAiBirAN.  Do  you  represent  any  other  organizations  besides  your  own 
corporation? 

Mr.  Seabs.  I  am  representing  to-day  the  Western  Cauners'  Association. 

The  Chaieman.  In  what  capacity?  As  a  delegate,  selected  to  come  here  and 
represent  them? 

Mr.  Sears.  Yes,  air;  selected  by  President  Clarli.  I  huve  a  letter  from  him 
authorizing  me  to  represent  his  association. 

The  Chaibhan.  It  may  go  in  the  record. 

Mr.  Scabs.  The  letter  is  ae  follows ; 

Western  Cankebs'  Association, 
Beaver  Dam,  WU.,  November  26,  19ZI. 
Mr.  Walter  J.  Scars, 

WMlUngtfm,  D.  C. 

Dear  Sib;  You  are  hereby  authorized  to  represent  the  Western  Canners' 
Association  at  the  hearing  and  conference  to  be  held  before  the  Department 
of  Justice  relative  to  the  so-called  "  consent  decree."  affecting  the  meat  packers. 
Will  you  kindly  present  the  resolution  recently  passed  by  the  association  at 
Chicago  and  ui^e  on  behalf  of  this  association  that  the  decree  be  not  modified? 

You  are  further  authorized  and  Instructed  to  secure  the  presence  of  as  many 
canners  as  are  able  to  attend  to  assist  you  in  presenting  this  very  impoitant 
matter. 
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As  presideut.  1  feel  that  the  member  of  our  asaoclatioa  covering  the  Middle 
West,  should  present  strongly  to  the  Department  of  Justice  our  iiDQualifled 
iippualtlon  to  any  modification  of  the  decree. 

I  am  very  aorry  indeed  that  I  am  unable  to  be  preseiit,  but  feel  that  yoii  will 
curry  out  my  wishes,  as  well  as  the  wishes  of  our  entire  memberahtp. 
Yours  truly. 

Rot  F.  Ceabk,  PregMenl. 

The  Chairuan.  You  may  proceed  in  your  own  way,  Mr.  Sears. 

Mr.  Seabs.  I  wi^  to  read  into  tlie  record  a  letter  which  1  addressed  to  the 
Hon.  H.  M.  Daugherty  on  October  IB,  1921: 

Chiujcothb,  Ohio,  October  15,  1921. 
Hon.  H.  M.  Daughkrty, 

Attorney  General,  Wa*h4ngton,  D.  C. 

Dbab  Sib  :  In  reference  to  the  pi'oposat  that  thei'e  shall  be  a  reopeuing  of  the 
consent  decree,  under  which  the  meat  packers  of  Chicago  agreed  to  eliminate 
the  prodnction  and  distribution  of  canned  foods  through  their  enterprises,  we 
wish  to  advise  you  that  our  company  after  careful  consideration  has  reached 
the  decision  that  said  consent  decree  ought  not  to  be  disturbed,  and  that  the 
meat  pacliers  should  not  be  [termltted  to  produce  or  distribute  canned  foods 
for  the  following  reasons : 

(1)  The  present  economic  channels  of  production  and  distribution  are  sound, 
necessary,  and  efficient.  To  weaken  them  or  to  divert  their  energies  would 
i-esult  in  lessened  production  and  more  expensive  distribution,  since  what  is 
now  being  well  done  by  a  large  number  of  factors  would  be  done  by  a  small 
iiumber  of  factors,  at  a  risk  of  the  breakdown  of  the  human  power  of  organiza- 
tion and  management. 

(2)  Prior  to  the  consent  decree  the  meat  packers  were  slowly  but  surely 
developing  a  dominating  control  and  direction  of  the  sources  of  food  supply 
and  distribution.  If  they  again  entered  this  field,  the  temptation  would  be 
to  so  develop  It  by  their  unlimited  resources  of  capital,  as  ultimately  to  domi- 
nate the  markets,  both  as  to  the  green  produce  and  the  finished  product.  We 
^rant  that  the  industrial  experience  of  the  past  quarter  of  a  cenutry  has 
demonstrated  the  efficiency  of  large-scale  operations,  and  that  these  operations 
may  be  permitted  without  harm  to  the  public — but  the  same  experience  has 
ilemonstrated  also  that  there  roust  be  a  reasonable  limit  to  such  operations,  if 
the  public  is  to  be  saved  from  exactions  wliich  crow  out  of  self-interest  founded 
upon  monopolistic  control. 

(3)  The  economic  solvency  and  efficiency  of  a  large  number  of  factors  en- 
gaged in  the  production  and  distribution  of  food  is  of  far  greater  importance 
tn  the  well-being  of  the  Nation  tlian  the  possible  advantage  that  might  arise 
from  the  concentration  of  capital  and  organization  even  if  such  concentration 
proved  efllcient.  This  is  true  because  the  production  of  food  products  is 
directly  responsible  to  the  Immediate  demands  for  auch  food.  It  would  be 
difficult  for  a  Single  organization,  however  efficient  it  might  be,  to  properly 
appreciate  or  comprehend  the  needs  of  the  people  In  respect  to  their  essential 
food  supplies.  The  proper  rationing  of  the  Nation  will  come  when  correct 
information  Is  secured^ 

(1)  As  to  the  quantity  of  food  required  annually. 

(2)  As  to  the  productive  capacity  of  our  farms,  orchards,  and  waters. 
Such  information  is  now  approximated  b^  the  large  number  of  csnners  and 

wholesale  grocers  scattered  throughout  the  country,  in  close  and  Intimate  touch 
with  the  demands  of  the  people. 
Yours  very  truly, 

The  Seabb  &  Nichols  Canning  Co., 
Per  Waltb*  J.  Seabb. 

That  letter  states  briefly  but  I  think  sufllciently  the  reasons  which  have 
Iiroupted  us  to  take  the  position  we  have  taken. 

Mr.  Chairman,  since  coming  here  my  attention  has  been  called  to  certain 
statements  made  by  Mr.  Vernon  Campbell  witti  respect  to  the  action  of  the 
Western  Canners'  Association — that  Is,  taken  at  a  meeting  held  on  October  3. 

The  Chaimian.  That  was  the  first  meeting? 

Mr.  Seabb.  Yes,  sir;  that  was  the  first  meeting.  That  was  a  special  meet- 
Ine  called  by  the  president  to  consider  several  matters  of  general  character,  as 
I  understand,  and  primarily,  as  I  understand,  at  the  time  to  arrange  the 
program  Cor  the  semiannual  meeting  to  be  held  later  on  In  November. 
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I  want  to  say  that  I  considered  tbat  meeting  of  such  little  Importance  that 
I  did  not  attend  it.  Aa  a  matter  of  fact,  only  18  members  of  the  assodation  did 
attend  the  meeting  out  of  a  membership  of  some  200.  When  I  learned  of  the 
action  tliat  had  been  taken  In  respect  to  the  consent  decree,  a  resolution  hav- 
ing been  passed,  which  has  already  l>e«i  called  to  your  attention,  I  made  some 
Investigation  and  found  that  that  meeting  was  void  and  Illegal,  void  because 
It  was  Illegal,  because  proper  notice  bad  not  been  given  to  the  members  as  to 
the  purpose  of  the  meeting  and  because  a  quorum  for  the  transaction  of  busi- 
ness was  not  present.  The  rules  require  that  a  majority  of  the  membership 
constitute  a  quorum  for  the  transaction  of  business. 

The  Chaibuan.  I  think  I  can  save  time  by  asking  you  some  questions  as  we 
go  along. 

Mr.  Seabs.  All  right. 

The  Chaibmak.  Had  a  call  been  issued  for  the  memberslilp  or  for  some  body 
of  directors  or  executive  committee  or  something  of  that  sort  to  meet? 

Mr.  Skabs.  No,  sir ;  the  entire  membership  was  notified  of  that  meeting  by 
telegraph. 

The  Chaibmax.  And  so  notified  to  attend? 

Mr.  Seabs.  Yes,  sir. 

Mr.  Brked.  Was  the  object  of  the  meeting  stated  In  the  call? 

Mr.  Skabs.  No,  sir.  The  call  simply  stated  the  meeting  was  to  be  held  to 
consider  Important  business  or  Important  matters. 

Now,  Mr.  Chairman  and  gentlemen  of  the  committee.  It  seems  that  wheii 
those  men  had  gathered  at  that  special  meeting  this  matter  In  respetrt  to  the 
consent  decree  was  brought  up  for  consideration,  and  a  resolution  was  preparetl 
and  passed.  I  felt  sure  at  the  time  that  It  did  not  represent  the  sentiment  of 
the  members  of  the  association,  and  I  gave  notice  that  I  would  ask  for  a  recon- 
^deratlou  of  the  action  taken  at  that  meeting.  President  Clarlr  finally  ruled, 
after  a  careful  Investigation  and  examination  of  the  by-iaws  of  the  association. 
that  the  action  was  Illegal  and  declared  it  void.  His  decision  was  sustained 
and  approved  by  the  meeting  of  the  aasocintlon  held  in  Chicago  on  the  I3th 
or  14th  of  November,  that  meeting  being  the  regular  semiannual  gathering  of 
the  association. 

Mr.  Breed.  How  many  members  were  present? 

Mr,  Seabs.  Practically  the  entire  inembershlp. 

The  Chaibuan.  You  may  continue  your  statement. 

Mr.  Sbabs.  Now,  my  notion  abont  the  action  taken  at  tht'  meeting  is  this : 
For  a  number  of  years  there  have  t)een  certain  matters  in  controversy  con- 
cerning sales  contracts  largely  between  the  canners  and  the  wholesale  grocers. 
Repeated  efforts  bad  been  made  to  adjust  the  differences  that  existed,  not 
always  with  success.  Those  matters  had  always  been  a  source  of  irritation 
between  the  canners  and  the  wholesale  grocers. 

In  addition  to  thnt  long-standing  ground  of  complaint  on  the  part  of  the 
canners  there  had  accumnlated  the  111  effects  gi'owing  out  of  the  economic  de- 
pression tliat  began  a  year  ago  last  June,  at  the  time  the  wholesale  grocers 
all  took  down  with  sugaritls,  and  which  reflected  seriously  upon  the  canners. 
During  that  period  there  had  not  been  a  generous  buying  of  an;  goods  on  the 
part  of  the  wholesale  grocers,  not  that  generous  buying  that  existed  prior  to 
the  economic  depression,  and  if  I  can  analyze  the  state  of  mind  of  the  canners 
who  met  in  Chicago  on  October  3,  It  was  that  they  felt  they  iiad  some  serious 
grievances  against  the  wholesale  grocers,  and  that  the  action  whlcli  they 
finally  took  In  regard  to  the  consent  decree  might  lead  to  a  better  understand- 
ing; also  tliat  seemed  to  me  to  be  a  rather  unusual  way  to  reach  the  happy 
condition  which  we  desired. 

At  any  rate,  this  is  a  fact,  that  all  the  men  who  were  at  that  meeting,  and 
who  finally  attended  the  meeting  held  on  November  13  and  14,  agreed  to  the 
rescinding  of  the  resolution  that  had  been  passed.  In  other  words,  they  had 
come  to  a  sober  second  thought,  and  they  concluded  that  the  grievances  which 
they  bad  lieen  nursing  had  nothing  to  do  with  the  relationship  that  might  have 
existed  iietween  the  meat  packers  and  the  canners;  that  their  grievances  grew 
out  of  the  economic  conditions  that  had  arisen  in  1920  And  of  course  It  Is  the 
only  intelligent  answer  to  say  tbat  those  grievances  have  nothing  to  do  with  the 
merits  of  the  question  being  debated  here 

It  has  also  been  stateil.  I  understand  b\  Air  Campbell  tbat  the  r— nell  fir's!. 
it  has  been  stated  that  the  wholesale  giocers  were  present  in  large  number*  at 
this  meeting.    There  were  a  numl>ei  of  whilesalt  grooers  at  the  meeting  that 
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n'HB  beld  there,  and  they  were  there  lai^ely  because  tbey  had  been  aaked  to 
meet  in  the  conference  with  the  canners. 

The  Chaibuak.  Who  asked  them? 

Mr.  Seabs.  1  think  the  canners. 

The  Chaisuak.  Ab  an  organization? 

Mr.  Sears.  Yes,  air;  asked  the  National  Wholesale  Grocers'  Associatlun. 

ilr.  Breed.  President  Clark,  of  the  Western  Gannera'  Association,  aaked  them 
to  be  present? 

Mr.  Sears.  Yea,  sir ;  Fre^dent  Clark,  of  the  Western  Canners'  Aaaociatfon,  had 
iiskeU  Preaident  Hersher,  of  the  National  Wholesale  Grocers'  AsBociatlMi,  And 
I  n'ant  to  aa;  that  such  conferences  are  not  unusual.  For  many  years  sncb 
conferences  have  lieen  held  annnalb'  betweeu  repreaeutatives  of  these  associa- 
tions to  consider  trade  difficulties  and  grievances.  It  was  not  umisnal,  therefore, 
and  had  no  special  reference  to  the  consent  <lecrep  matter,  as  I  look  at  it,  that 
the  confrence  waa  held. 

It  has  also  been  stated  that  there  was  not  proper  diacuasion  of  the  resolution 
which  was  finally  passed  ananimoualy.  The  record  will  ahow  that  President 
Clark,  then  in  the  cha'.r,  repeatedly  asked  if  there  was  any  dlscuss'on  by  the 
members  when  this  resolution  was  presented  and  up.  and  that  none  of  the 
members  offered  to  discuss  it.  Finally  Mr.  Leitsch  gave  a  short  address  in  favor 
of  the  resolution,  and  when  It  was  put  to  a  vote  It  was  paaaed  nnanlmously. 

Any  questions,  gentlemen? 

The  Cbajxicah.  Yes;  Mr.  Sears,  what  all  do  you  pack? 

Mr.  Seabs.  We  pack  a  pretty  complete  line  of  vegetables. 

The  CHAiBifAR.  Do  you  pack  any  fruits? 

Mr.  Seabs.  No,  sir. 

The  CHAiRMArt.  What  is  the  approximate  capacity  of  your  plants? 

Mr.  Sears.  About  two  million  cases  a  year. 

The  Chaebman.  And  how  many  farmers  have  you  who  produce  goods  for 
you.  approximately,  I  mean, 

Mr.  Seabs.  I  should  aay  7,000  or  8,000. 

The  Chaibuan,  What  is  the  approxmate  acreage  involved? 

Mr.  SEAJts.  Twenty-flve  thousand  acres. 

The  Chairman.  With  reference  to  the  meeting  in  Chicago,  you  were  not 
present  at  the  flrat  meeting? 

Mr.  Seabs.  No  ;  I  was  not 

The  CHAntUAN.  But  you  were  present  at  the  second  meeting? 

Mr.  Sears.  Tes,  air. 

The  Chairmak.  Were  there  any  conferences  held  between  the  wholesale 
urocers  and  the  canners  prior  to  the  introduction  of  the  resolution  concerning 
this  packer  decree? 

Mr.  Skarb.  Yea,  sir;  there  was. 

The  Ghairuam,  And  those  were  in  executive  aeaaion? 

Mr.  Srabs.  Tes.  sir ;  well,  I  say  in  executive  session ;  no  canner  and  no  whole, 
sale  sTocer  would  have  been  unwelcome,  and  there  were  no  doubt  persona  pres- 
ent u'ho  were  not  members  of  the  committee. 

The  Chairman,  Was  there  any  arrangement  made  whereby  the  wholesale 
prooers  made  certain  concessions  that  were  understood  before  the  resolution 
<-oncemlng  the  packer  decree  was  Introduced? 

Sir,  Sears.  The  packer  decree  was  not  d'scuased  In  this  executive  sesalon. 

The  Chairman.  It  waa  not? 

Mr.  Sears,  No,  sir. 

The  Chaibman.  Did  the  wholesale  grocers  make  any  concessions  as  to  pur- 
chases, etc,  before  the  resolution  was  introduced  in  the  meeting? 

Mr.  Sears.  I  do  not  think  that  what  was  done  by  them  should  be  considered 
In  the  light  of  concessions. 

The  Chaibman.  Well,  was  there  any  unilerstundlng  arrived  at  In  any  way  as 
to  what  they  would  do! 

Mr.  Seabs.  The  committee  arrived  at  a  statement  In  respect  to  the  economic 
conditions  which  had  prevailed  during  the  past  year,  and  after  such  declara- 
tions (111  the  part  of  both  the  wholesale  grocers  and  the  canners  in  regard  to 
fotore  sales  contract,  the  buying  of  canned  foods  upon  future  contracts  and 
n  few-  other  matters  of  that  character. 
The  Chaikman.  Are  those  statements  of  record  anywhere? 
Mr.  Seabs.  Yes,  sir. 

The  Chairman.  Could  a  copy  of  those  statements  go  into  the  record,  or  have 
you  any  objection ;  and  If  yon  have,  state  them. 
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Mr.  Seabb.  I  do  not  think  I  have  uiiy  objection.  Tbey  have  been  publiKhi^ 
in  all  the  trade  papers. 

The  Chaihman.  I  do  not  liflli|i(^  to  have  tliuHc  aiul  that  Ix  wliy  1  hid  mtklii;; 
.  for  theni. 

Mr.  Seaks.  Of  course.  President  Olarli  and  President  Hcraher  mitcht  lie  prop- 
erly consulted  ae  to  that,  but  I  can  see  no  objection  myself. 

The  GHAiauAK.  Are  either  of  those  gentlemen  here? 

Mr.  Seabs.  President  Hersher  is  here. 

Mr.  Hebbheb.  It  is  atl  right  for  then*  to  go  into  the  record,  but  the.v  ar« 
Hi  ready  In  the  record,  I  thinlc. 

The  Chaibuan.  Who  pnt  them  in? 

Mr.  Breed.  I  think  Mr.  Campl>ell  put  them  In. 

The  Chaibman.  Mr.  Campbell,  did  you  put  any  resolution  into  the  record 
tovering  an  understanding  arrived  at  between  the  wholesale  grocers  iind  the 
canners? 

Mr.  Camfbeu..  I  put  nothing  of  that  kind  into  the  record. 

The  Chairman.  Mr.  Hersher,  have  you  any  objection  to  it? 

Mr,  Hebsueb.  I  should  l*e  glad  to  furnish  you  complete  proceed! »}»  of  the 
conference  of  the  committee  when  I  get  on  the  stand.  I  will  be  glad  to  furnish 
them. 

The  Chaibman.  Then,  Mr.  Sears,  Mr.  Hersher  niay  put  theni  in  when  he  gets 
on  the  stand. 

Mr.  Hebsheb.'  I  have  no  objection  as  to  when  they  are  put  In.  either. 

The  Chairmak.  You  will  put  tiieni  In  wlien  you  get  on  the  stand,  will  yon, 
51  r.  Hersher? 

Mr.  Hebsrkr.  Yes,  sir. 

The  Chaibuan.  Mr.  Sears,  your  fear  Is  that  if  the  meat  packers  are  per- 
mitted to  go  back  Into  the  business  of  handling  these  unrelated  lines  they  will 
have  a  monopoly  of  them.  Is  that  your  idea? 

Mr.  Seabs.  Yes.  sir ;  Indications  of  a  mont^iuly.  An  absolute  monopoly  Is 
not  necessary  to  control  at  the  source  the  food  supply. 

The  Chairman.  That  they  will  control  the  food  supply? 

Mr.  Seabs.  Yes ;  control  by  means  of  large  capital  at  the  original  source  of 
the  food  supply  in  the  hands  of  a  few  men.  I  think  that  would  be  a  verj-  dan- 
gtrouB  thing. 

The  Chaibuan.  And  you  fear  they  would  be  able  to  gain  such  control  by 
leason  of  the  capital  they  have.    Wtiat  other  reasons,  if  any? 

Mr.  Seabs.  By  reason  of  their  capital  and  organization. 

The  Chaibman,  Do  you  think  they  will  control  the  wholesale  grocery  busi- 
itesa  or  the  lines  of  the  wholesale  grocery,  business  m  which  they  may  enter? 

Mr.  Seabs.  If  they  had  a  full  right  to  buy  and  sell  any  product,  Uiey  would 
have  a  directing  and  controlling  Influence  upon  the  value  of  those  products. 

Mr.  Bbebd.  Do  you  mean  value  or  prices? 

Mr.  Seabs.  Prices ;  yes,  sir ;  in  my  opinion. 

The  Chaibuan.  E>o  you  know  what  proportion  of  the  total  wholesale  grocety 
business  of  the  country  the  packers  handled  prior  to  the  prohibition  of  this 
decree? 

Mr.  Skabb.  Only  from  what  I  have  seen  in  the  report  of  the  Feilenil  Trade 
Commission. 

The  Cmaibuak.  What  unfair  practices  in  ciimiM-tition,  if  any,  do  you  think 
the  packers  were  guilty  of  in  these  lines? 

Mr.  Seabs.  Well.  I  say  that  the  only  source  of  Infomiation  I  have  is  that 

The  Chairman,  What  would  be  your  ob.tectlon  to  the  packers  going  Into  the 
export  buRlnesa  alone  In  these  lines,  not  being  permitted  to  manufacture  or 
handle  for  domestic  use? 

Mr,  SiiABS,  Well,  the  question  is  purely  academic,  from  nty  standpoint. 

The  Chairman.  Surely. 

Mr.  Seabs.  We  do  not  export  any  goods,  and  are  not  making  any  attempt 
to  do  so.  If  they  had  an  unlimited  market,  in  foreigd  fields  they  could  bring 
about  practically  the  same  results  they  are  by  developing  that  market,  as  if 
their  market  was  confined  to  domestic  buelnesa. 

The  Chaibman.  Tour  company,  Mr.  Sears,  distributes  through  the  wholesale 
grocers? 

Mr.  Seabs.  Yes,  sir. 

The  Chaibman.  Did  you  e\er  distribute  through  the  packers? 

Mr.  Sears.  No,  sir ;  we  never  sold  them  any  goods. 
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The  Cmaibmak.  Do  you  know  whether  the  w«*tem  cunnerR  illstrlbuteU 
through  the  packers  to  any  exteat  prior  to  the  decree? 

Mr.  Sears.  I  know  of  a  uiitnber  of  canners  who  did ;  yea,  sir. 

The  CKAixMAiq.  And  what  la  their  source  of  distribution  now? 

Mr.  Seabb.  The  wholesale  grocers  or  the  Johblng  distributors. 

The  Chaibman.  Are  you  interested  in  any  wholesale  grocery  company? 

Mr.  Seabs.  No,  sir. 

Ti»  CuAiBMAN.  la  any  wholesale  grocer  conipanv  interested  In  your  eannerv. 
Ur.  Sears? 

Mr.  Seabs.  No,  sir. 

The  Chaibman.  Have  you  contrutts  with  wholesale  grocerH? 

Mr.  Skabs.  Well,  we  are  selling  them  day  by  day ;  yes,  sir. 

The  Ohaikman.  Your  source  of  distribution  Is  and  has  heen  thv-  wholesale 

Mr,  Seabs.  Yes,  sir. 

The  Chairman.  Do  you  think  of  anything,  Mr.  Hall,  that  you  wish  to  ask? 
Jlr.  Hall.  The  cnnners  that  you  speak  ol  that  had  these  contracts  with  the 
packers,  do  yon  know  whether  those  contracts  were  favorable  In  any  way? 
Were  they  all  right  as  to  prices,  etc.?    in  other  words,  was  any  advantage  taken 
of  riieni  in  the  matter  of  prices? 
Mr.  Seabs.  I  really  do  not  know.    I  can  give  you  ray  own  experience,  sir. 
The  Chaibman.  We  would  he  ^ad  to  have  It. 

Mr.  Seabs.  During  the  time  that  the  meat  packers  were  distributing  cannetl 
foods,  and  when  I  was  sales  manager  of  my  company,  I  had  many  telephone 
calls  from  their  buyers  seeking  to  purchase  some  of  our  products.  And  always 
onr  prices  were  too  high  and  we  never  could  deal.  In  other  words,  they  seemed 
to  be  looking  for  a  cheap-grade  of  canne<l  foods.  We  make  an  effort  to  pack 
what  might  be  called  a  high-grade  product,  and  we  can  not  always  meet  the 
coui|)etitlon  of  a  product  that  Is  packed  IndltTerently — without  much  regard  to 
quality.  The  whole  basis  of  our  operation  is  based  npon  producing  ciuallty. 
We  pay  the  fanners  on  that  basis.  We  pay  them  very  much  more  for  the 
select,  high-grade  quality  farm  produce  than  we  do  for  tlie  ordinary  quality. 
The  Chaibmar.  Does  any  one  else  have  any  questions  they  wish  to  suggest? 
Mr.  Breed.  I  would  like  to  ask  a  few  questions,  and  will  start  backward  this 
time:  You  were  asked  what  other  methods  of  distribution  were  open  to  the 
canners  of  the  Western  Canners'  Association,  who  prevlourty  used  the  packer. 
Can  you  state  how  long  the  packer  had  been  distributing  canned  foods?  Using 
its  own  distributive  system  and  cars. 
Mr.  Seabs.  I  think  he  began  In  IBIS. 

Mr.  Breed.  Well,  prior  to  that  time,  who  did  these  self-same  western  can- 
ners use? 
Mr.  Sears.  The  wholei^ale  grocers. 

Mr.  Bbbed.  Are  there  not  other  methods  of  distribution,  besides  the  wholesale 
grocer,  open  to  any  canner,  such  as  the  chain  stores,  mall-order  houses,  etc.? 
Mr.  Seabs.  Yes,  sir. 

Mr.  Bbeed.  Are  those  not  Just  as  well-recognized  methods  of  distribution  as 
distribution  through  the  wholesale  grocer? 
Mr.  Seabs.  Yes,  sir. 

Mr-  Bbeed.  Don't  many  western  cauners  sell  to  chain  stores  aud  to  mail- 
order iiouses? 
Mr.  Seabs.  Yes,  sir. 

Mr.  Bbeed.  You  were  asked  what  effect,  in  your  opinion.  It  would  have  If 
this  decree  were  modified— allowing  the  packers  to  go  Into  the  export  business-^ 
and,  as  I  understand  the  question,  not  allowing  them  to  go  Into  the  domestic 
unrelated  food  business.  In  your  opinion,  would  that  immediately  cr^te  a 
competition  between  the  packers,  who  would  be  selling  In  the  foreign  market, 
and  the  entire  American  market? 

Mr.  Seabs.  It  would  not  immediately.  In  my  opinion. 
Mr,  Breed,  The  packers  would  then  be  buying  for  export;  would  they  not? 
Mr.  Seabs.  As  I  understand ;  yes, 

Mr.  BBEts.  They  would  be  glad  to  buy  all  that  they  could  buy  that  they 
could  sell  at  a  profit  in  foreign  countries,  would  they  not? 
^Ir,  Seabs.  Yes. 

Mr.  Breed.  In  your  opinion,  would  that  have  any  effect  upon  the  price  of 
the  same  commodities  to  the  American  consumer? 

Ml'.  Seabs.  It  would  all  depend  on  the  volume  of  the  business.  If  the  volume 
w»8  considerable. 
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Mr.  Bbeeo.  Well,  what  effect  would  It  bave? 

Mr.  tJE&Bis.  That  demand  would  take  up  the  norninl  inergln  ht-re  which  Is 
developed  and  produced  each  year,  which  Is  not  large  under  normal  conditioiiM. 

Mr.  Breed.  Well,  what  eflect  In  your  opinion  would  It  have  upon  the  price 
to  the  (:c)tisui>ier  of  the  goods  that  are  sold  here  In  America? 

Sir.  S£ABS.  It  would  udvant^e  the  price  if  the  volume  was  conal<lerab1f. 

nir.  Bbbed.  AsHunilng  that  the  puck  was  short  and  the  meat  packers  were 
buying  for  export,  what  effect.  In  your  oplntoD,  would  that  have  upon  tlie  price 
paid  by  the  American  consumer? 

Mr.  Sbabs.  Thtit  would  necessarily  advance  the  price. 

Mr.  Bbeed.  Would  it  advance  it  greater  than  it  would  if  the  pack  was  large 
and  there  was  an  excess? 

Mr.  Sbabs.  Oh,  yes. 

Mr.  Bbeed.  Do  you  think  It  would  liave  any  materia)  effect  upon  prices  to 
the  consumer  If  the  crop  was  short? 

Mr.  Sbabs.  Oh,  yes ;  no  question  about  that. 

The  Chaibmab.  May  I  ask  a  question?  Wouldn't  all  of  that,  Mr.  Sears,  the 
effect  upon  the  price  to  the  consumer  here,  depmd  very  largely  upon  what 
the  packer  could  get  for  the  goods  in  foreign  countries? 

Mr.  Sears,  Well,  It  would  be  a  matter  of  providing  the  necessary  supply. 

The  Chaibman.  In  other  words,  if  they  coald  not  get  a  high  price  in  foreign 
countries  that  would  enable  them  to  pay  more  than  the  domestic  canner  could 
liay,  it  would  not  have  an  effect  of  increasing  the  price  here,  would  it? 

Mr.  Seabs.  Very  likely — of  course  none  of  us  can  do  Mr.  Armour's  thinking — 
l)Ut  very  likely  he  would  buy  as  fast  as  he  sold  these  goods.  He  certainly 
would  cover  his  sales  by  purchases,  and  as  be  cftnie  into  the  market  the  volxime 
which  he  purchased  would  have  a  direct  bearing  upon  the  market  value  and  the 
market  conditions.  Now.  he  might  buy  these  products  under  a  future  contmct 
prior  to  the  packing  of  the  product,  you  understand. 

Mr.  BBtXD.  Ton  were  asked  what  eflect,  in  your  Judgment,  it  wouht  liave 
upon  the  trade  if  the  packer  were  allowed  to  deal  in  these  products  on  a  com- 
mission basis.  I  would  like  to  ask  you  If,  in  your  opinion,  the  packer  were 
allowed  to  do  business  on  that  basis  would  it  force  the  wholesale  grocer  on  the 
same  basis  or  tend  to  prompt  liim  to  do  so? 

Mr.  Seabs.  Of  course  I  do  not  quite  understnnd  what  you  mean  by  doing 
business  on  a  commission  basis. 

The  Chaibuan.  Not  buy  or  sell  the  stuff  outright,  but  handle  for  a  per- 
centage. 

Mr.  Skabs.  Purely  a  brokerage  business? 

The  Gbaibman.  Tea.  sir. 

Mr.  Seabs.  The  goods  would  not'be  Invoiced  to  the  packer? 

The  Chaibman.  No. 

Mr.  BBBBn.  This  relates  to  both  domestic  as  well  as  export  trade. 

Mr.  Seabs.  Well,  that  would  mean,  if  I  understand  the  situation  now,  that  the 
canner  would  be  selling  to  the  retail  grocer  through  the  packer? 

The  Chaibman.  Yes;  that  is  practically  it. 

Mr.  Sears.  Well.  I  can  not  conceive  how  that  would  lie  done  efBclently  or 
economically. 

The  Chaibman.  Well,  why? 
.  Mr.  Scabs.  There  is  no  retail  grocer  in  position  to  buy  the  necessary  quan- 
tity. 

The  Chaibman.  Well,  the  packers  could  distribute  it  in  sutHclent  lots  to 
accommodate  the  retail  grocer.    What  objection  would  there  be  to  that? 

Mr,  Seabs.  Then,  do  you  mean  that  the  packer  would  actually  put  the  goods 
Into  storage  In  his  warehouses  and  then  distribute  tbem? 

The  Chaibman.  Yes. 

Mr.  Seabs.  If  you  did  that,  then,  of  course,  the  packer  becomes  a  wholesale 
distributor.  If  the  canner  had  to  ship  his  goods  or  deliver  his  goods  directly 
from  his  cannery  to  some  retail  grocer,  executing  an  order  made  by  the  packer, 
that  would  be  purely  a  brokerage  business,  and  that  would  not  be  satisfactory, 
because  there  are  not  many  retail  grocers  who  are  able  to  buy  a  car  of  canned 
foods  and  pay  for  them. 

Mr.  Smith.  He  would  have  to  ship  In  brok«i  lots. 

The  Chaibman.  I  am  afraid  we  are  not  dear  upon  that.  Should  the  packer 
never  buy  the  goods  himself  and  never  own  them,  but  the  canner  own  them 
and  the  packer  distribnte  them  for  him,  and  bis  only  compensation  would  be  a 
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commisalon  upon  tlie  purchaee  price  of  the  goods,  what  objection  would  tbere 
be  to  that? 

Mr.  Seabb.  Well,  Mr,  Galloway,  who  wonld  make  the  collections  o(  the  in- 
Toices  covering  the  shlpmeDts? 

The  Chaibuar.  The  packers,  and  retom  it  to  the  cannery. 

Ur.  Smith.  Ab  agents  for  the  canners. 

Mr.  SBAK8.  As  agents  for  the  cannera? 

The  Ghaibmah.  Yes,  sir ;  and  thedr  commlBsios  would  cover  all  coats  of  snch 
services. 

Mr.  SuiTH.  And  the  oanner  would  then  take  the  risk  of  the  sale,  the  packer 
not  guaranteeing  the  price? 

The  Gbaibuan.  Well,  assume  it  that  the  canner  would  take  the  risk  of  the 
sale,  as  one  situation,  and  as  anotlter  situation  assume  that  the  packer's  com- 
mission would  be  sufficient  for  him  to  take  the  risk  of  the  sale.  Ifow,  take 
either  one  of  those.  What  would  be  the  objection  to  both  of  them,  or  either 
of  them? 

Mr.  Bbbed.  As  1  understand  the  question  now,  It  is  as  to  how  Mr.  Sears 

The  Chaibuah.  I  think  the  witness  nnderstauds  the  question.  Now,  let  him 
answer  without  confusing  it  more. 

Mr.  Skabs.  Well,  I  think,  Mr.  Chairman,  that  would  not  be  a  satisfactory 
method  of  distribution. 

The  Chaibman.  Well,  now.  Just  why?  That  is  what  we  are  interested  In, 
Mr.  Sears. 

Mr.  Seabs.  First  an<l  chiefly  because  the  credit  standing  of  the  retail  grocers 
Is  such  that  it  would  be  necessary  to  develop  some  system  of  collection  on  the 
payment  of  these  products. 

The  Chairuan.  In  other  words,  the  canner  does  uot  feel  thnt  he  would  want 
to  take  the  risk  of  the  collection  of  these  accounts? 

Mr.  Sbarb.  Absolutely. 

The  Chaibman.  All  right. 

Mr.  Seabb.  The  chi^f  function  of  tiie  wholesale  grocer  right  now  and  has  been 
is  the  storing  of  these  products  and  distributing  in  small  lots  to  the  retail 
grocers  and  getting  the  money  for  them,  as  I  presume  they  all  try  to,  hut  paying 
the  producer  immed'ately  (or  the  goods  as  they  are  shipped  by  the  canner. 

The  CBAiBMAn.  Now.  let  us  assume.  Mr.  Sears,  that  the  packer  assumes 
that  burden,  and  his  commission  pays  him  for  that  service,  as  well  as  'the 
actual  service  of  distribution.  Now,  what  would  be  the  objection  to  that,  from 
the  standpoint  of  the  canner? 

Mr.  Seabs.  Well,  that  particular  method  would  not  affect  the  canner  one  way 
or  another  If  he  got  his  money  within  a  reasonable  time. 

The  Phaiiiman.  Well,  what  would  be,  the  objection  from  uny  other  stand- 
point. Mr,  Sears? 

Mr.  StiAss.  But  the  same  objection  would  lie  against  that  method  as  would 
lip  oRainst  their  present  method,  or  the  method  which  they  followed  prior  to 
the  consent  decree.  They  were  then  selling  the  product  to  retail  grocers  In 
small  lots,  and  making,  as  I  understand,  weekly  collection  for  the  amounts 
delivered.  I  can  see  no  advanta^  in  what  jou  now  term  doing  business  on  a 
wnimission  basis.  A  much  more  satisfactory  method,  it  seems  to  me,  would 
be  the  old  custom  of  selling  the  retail  grocer  what  he  is  able  to  pay  for  each 
week. 

The  Chaibman.  Well,  do  you  think,  Mr.  Sears,  that  thnt  would  result  In  a 
monopoly  of  these  lines  by  the  meat  packers,  the  same  as  the  other,  or  not? 

Mr.  Skabs.  Well,  there  wouldn't  he  any  difference.  The  volume  of  his  dis- 
tribution would  be  Just  as  great  In  the  one  case  as  in  the  other. 

The  Chaibman.  Yes ;  that  is  what  I  was  trying  to  get  at.  Thnt  is  all  I  care 
to  ask.  ,  / 

Sir.  Seabs.  In  both  cases  he  is  assuming  the  risk  of  the  eost  of  the  goods 
and  of  the  distribution,  . 

Mr.  Bbked,  Who  Is  "  he  "  ? 

Mr.  Seabs.  The  meat  packer,  as  I  understand  the  questions  that  have  been 
put  to  me. 

The  Chaibman.  Are  there  any  oth»  questions? 

Mr.  Bbbed.  Would  you  lite  it  very  well  as  a  canner  If  the  packers  did  uot 
buy  your  goods  in  advance  and  give  you  orders,  but  merely  bought  when  you 
had  finished  completing  your  pack,  and  sold  on  a  commission? 

Mr.  Skabs.  No;  that  would  not  be  satisfactory  to  the  canner. 

Mr.  Bbeed.  Why  wouldn't  it? 
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Mr.  iScAUH.  Heoaueif  of  reaaona  which  Mr.  Kitucti  here  haw  nireiiily  advunceil. 
The  average  caaner  Is  caiiltaliz«(l.  and  It  if  necesxary  tnr  Mm  to  make  a  qtiick 
turnover  of  his  operations. 

Mr.  ItREKn.  WeLI.  tnulrt  you  <lo  buslncMH  on  that  banls.  Mr.  Sears? 

Mr.  S&AB8.  If  I  had  anllmlteil  capltst;  yes.    Otherwise,  no. 

The  Chairman.  If  the  packer  agreed  to  takf  your  gwnis  and  dlBtribute  your 
goods,  could  you  tiorrciw  money  on  that  the  aamc  at  you  could  on  a  ivholesiile 
grocer's  contract? 

Mr.  Bbbei>.  But  that  would  not  he  doing  buHlnesx  u:i  a  coininlHslnn  basis,  Mr. 
Chairman. 

The  Chairuan.  Well,  I  will  change  the  question,  then.  If  the  packer  bad 
agreed  with  you  to  take  your  goodn  on  u  commission  basis,  and  sell  theui, 
eould  you  borrow  mone.v  on  tMt,  do  jon  feel,  the  same  as  you  could  on  a  whole- 
sale grocer's  contract? 

Mr.  Sbabs.  If  there  was  a  guaranty  that  the  goods  would  all  be  taken  out 
and  distributed  in  a  certain  time :  yes.     Otheru'lse,  no. 

Mr.  Bbeed.  That  la,  at  a  definite  price? 

Mr.  Sbjbs.  At  a  definite  price. 

Mr.  Bbeed.  Is  that  what  Is  known  as  a  sale  on  commission? 

Mr.  Sbass.  No. 

Mr,  Breed.  That  Is  a  purchase  of  goods,  Is  It  not? 

Mr.  Sears.  Yes. 

Mr.  Breed.  And  it  Is  not  a  sale  on  commission  at  all? 

Mr.  Seabb,  No. 

Mr.  Breed.  A  sale  on  commission  Is  n  sale  where  the  party  who  takes  it  as- 
sumes no  obligation  to  pay  until  the  goods  are  sold  to  somebody  else,  and  then 
he  receWes  his  commission  ;  is  that  correct? 

Mr.  Scabs,  That  is  correct,  as  1  understand  It. 

The  Chairman.  In  other  words,  you  find  the  purchaser  for  the  producer? 

Mr.  Daily.  We  find  the  purchaser  for  the  producer. 

The  Chaibuan.  And  Qnd  the  producer  for  the  purchaser? 

Mr.  Din-T.  Find  the  producer  for  the  purchaser. 

Hhe  Chaibmak.  And  take  a  percentage  for  yonr  services? 

Mr.  Datlt.  Yes,  sir. 

The  Chairman.  Does  the  system  under  which  the  meat  packers  operated  In 
these  unrelated  lines  utilize  the  services  of  the  food  brokers? 

Mr.  Daily.  They  do,  or  they  did,  rather. 

The  Chairman.  To  what  extent? 

Mr.  Daily.  A  very  large  extent. 

The  Chatbman.  Then  the  entry  or  reentry  of  the  packers  Into  this  business 
would  not  necessarily  mean  the  elimination  of  the  food  broker? 

Mr.  D.«LY,  Not  Immediately,  but  eventuaUy. 

The  Chaibman.  That  Is  In  the  event  that  they  should  obtain  a  monopoly  of 
this  business? 

Mr,  Daily.  Yes,  sir. 

The  Chaibuam.  And  your  fear  of  monopoly  Is  based  upon  the  same  reasons 
that  the  other  gentlemen  have  heretofore  expressed  here? 

Mr.  Daily.  Well,  I  haie  heard  but  a  few  of  them.  In  other  words,  he  te 
paid  for  bis  services  with  a  small  percentaRe  figured  on  the  net  amount  of  the 
invoice. 

Mr.  Brbed.  Then  yonr  answers  have  been  based  upon  the  fact  that  jou  as- 
sume that  the  packers  will  do  Just  what  the  wholesale  grocers  would  do? 

Mr,  Seaks.  Tea, 

Mr.  Bbeed.  Namely,  buy,  assume  responsibility  for  the  purchase,  and  receive 
a  commission  for  their  purchase ;  Is  that  correct? 

Mr.  Sears.  Yes. 

Mr.  Bbeed.  I  don't  think  that  that  la  what  the  commission  have  In  mind, 
nor  Is  that  what  Mr.  Cam[4)ell  suggested  as  a  modification  of  this  decree. 

The  Chairman.  Let  us  not  get  into  an  argument  about  It ;  let  us  go  ahead. 

Mr.  Beebd.  I  think  that  is  quite  clear.  Now,  I  would  like  to  ask  you  Just 
one  or  two  more  questions,  going  backward  again.  Do  you  know  whetber 
Mr.  Campbell  was  present  at  the  meeting  of  the  western  canners  on  October  18, 
when  IS  of  them  passed  on  this  qnestlon? 

Mr.  Seabs.  Tes;  he  was  present, 

Mr,  Bbeed.  He  was? 

Mr.  Sears.  Yes;  he  was  present. 
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Mr.  Breedv  Can  you  state  whether  or  no  tbe  resolntloD  of  the  western  can- 
ners  atiowB  that  the  pieetiug  bad  been  asBieted  by  Mr.  Campbell,  and  some 
verbiage  indicating  that  he  had  prepared  the  resolution? 

Mr.  Seus.  Ob,  thla  first  meeting  yon  are  referring  to? 

Mr.  Brekd.  Tee. 

Mr.  Seaas.  I  don't  know  abont  that.    You  gave  the  day  of  the  last  meeting. 

Mr.  Bsao).  No ;  I  said  October. 

Mr.  Seabs.  Well,  that  was  October  3. 

Mr.  Bbeed.  Oct<Aier  8? 

Mr.  Seabs.  Tes.    I  don't  know  whethn*  Mr.  Campbell  was  there  or  not. 

Mr.  Bbeed.  Have  you  never  seen  the  resolutions  of  your  asHodatlon? 

Mr.  Sears.  Oh,  yes. 

Mr.  Bbeed.  Doesn't  it  recite  in  its  preamMe  that  Mr.  Campbell  was  present 
and  assisted? 

Mr.  Sears.  Oh,  yes;  that  1b  bo;  yeB;  It  does.  Tea;  I  recall  that  men  who 
were  there  stated  that  he  was  present. 

Hr.  Bb^ed.  And  assisted  In  drafting  the  resolution;  Is  that  correct? 

Mr.  Seabs.  Yes,  air;  so  I  understand. 

Mr.  Breed.  Was  Mr.  Campbell  present  at  tbe  second  meeting? 

Mr.  Sbabs.  Yes,  sir. 

Mr.  Ba^m.  Whui  the  association  unanimously  repudiated  the  first  resolu- 

UOD? 

Mr.  Sears.  Yes,  sir. 

Mr.  Bbeed.  Did  he  make  any  !3»eech  in  opposition  to  the  resolution? 

Mr.  Seabs.  Yes,  sir;  he  did. 

The  Chaibmati.  Before  it  was  passed? 

Mr.  Seabs.  After  it  was  passed. 

Mr.  Breed.  He  made  a  speech  after  it  was  passed'? 

Mr.  S£ABs.  Yea,  sir. 

The  Gkairuan.  Did  he  make  any  before? 

Mr.  Sears.  No,  sir. 

Mr.  Bbeed.  That  is  a  very  timely  time. 

The  Chairman.  Was  any  request  made  that  he  be  permitted  to  make  one 
before? 

Mr.  Seabs.  Yes,  sir. 

The  Ghaibuan.  Was  it  permitted? 

Mr.  Seabs.  No,  sir. 

The  Chaibmak.  Did  any  wholesale  grocer  make  any  speech  in  favor  of  that? 

Mr.  Seabs.  No,  sir. 

The  Chairman.  Was  there  any  request  that  they  be  permitted  to  make  any  ? 

Mr.  Sears.  No,  sir. 

Mr.  BB^a>.  Now,  with  respect  to  this  conference  report,  Mr.  Sears 

Mr.  Seabs.  I  think  I  should  state  here  that  a  member  of  tbe  association  ob- 
jected to  Mr.  Campbell  speaking  upon  the  resolution,  because  be,  Mr.  Otn^tbell, 
was  not  a  member  of  the  associatliDs. 

The  Chaibman.  I>oes  it  take  nnanlnions  consent  for  a  nonmember  to  make    -  - 

Mr,  Seabs  (interposing).  The  chair  so  ruled  that  day — ^yes;  Mr.  Chairman. 

The  Chaibman.  I  gee. 

Mr.  Seabs.  After  the  resolution  had  been  acted  upon,  Mr.  Campbell  was  then 
Invited  to  speak,  and  did  speak. 

Mr.  Breed.  Now,  was  there  any  reconsideration  bad  of  the  motion,  or  was 
there  a  motion  made  to  reconsider? 

Mr.  Seabs.  No;  it  was  not  necessary.  The  decision  of  the  Chair  was  ap- 
proved. 

Mr.  Breed.  Now,  you  have  referred  to  a  conference  committee  between  the 
wbtdesale  groca%  and  the  canners.  These  conferences  occur  frequently,  do 
they! 

Mr.  Sears.  Yes,  sir. 

Mr.  Bboeo.  For  the  discussion  of  trade  conditions 

Mr.  Seabs.  Yes,  sir. 

Mr.  Breed.  You  say  that  one  of  the  questions  discussed  had  to  do  with  the 
sales  contract? 

Mr.  Seabs.  Yes,  sir ;  future  sales  contract 

Mr.  Breed.  Future  sales  contract? 

Mr.  fctABS.  Yes. 
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Mr.  Bbed.  Has  that  been  a  subject  of  dlscnadon  tor  many  yean  between  the 
wholesale  grocws  and  the  canners? 

Mr.  Subs.  It  has. 

Mr.  BsEDt.  Is  this  K  form  of  contract  that  has  generally  been  approved  by 
the  two  organlxatlonB,  and  adopted  by  Individual  canners  In  their  deatlngaT 

Mr.  Skabs.  Yes,  sir. 

Mr.  Bbedi.  What  has  been  the  main  subject  of  discussion  between  the  can- 
ners and  the  wholesalers  with  respect  to  that  future  contract? 

Mr.  Sbus.  Whether  or  not  the  canners  should  enter  Into  a  contract  to  deliver 
100  per  cent  of  the  purchase,  or  pro  rata  part  of  the  purchase. 

Mr.  Bbixd.  Isn't  it  a  fact,  Mr.  Sears,  that  that  question  has  been  up  for  15 
years? 

Mr.  Seabs.  Oh,  fee ;  longer  than  that. 

Mr.  Bbeed.  And  Isn't  It  a  fact  that  both  sides  recc^nlse  It  as  a  qneetlon  of 
very  great  difficulty  to  settle? 

Mr.  Seabb.  Yes,  air. 

Mr.  Bbxed.  1b  It  a  fact  that  the  dlfFerences  between  the  crops  of  one  year  and 
another  year  Is  what  mahee  It  a  difficult  question? 

Mr.  Seasb.  Tee,  sir. 

Mr.  Bbbkd.  If  you  knew  you  were  going  to  get  a  crop  In  1922  exactly  the  same 
as  yoa  had  In  1021,  there  would  be  no  difficulty,  would  there.  In  your  entering 
Into  a  contract,  because  you  would  know  exactly  the  amount  of  fruit  you  were 
going  to  have  to  pack?    Is  that  correct? 

Mr.  Skabs.  Ycb,  sir. 

The  CHAiBMiN.  We  couldn't  try  a  lawsuit  If  we  had  tfl  after  this  with  our 
leading  questions. 

Mr.  Bbeed.  I  am  trying  to  save  a  little  time.  These  are  questions  of  history, 
not  of  law. 

During  the  past  year  did  I  understand  you  to  say.  Mr.  Seers,  the  wholesale 
grocers  had  not  bought  as  freely — that  Is,  entered  Into  future  contracts  as 
fteely? 

Mr.  Seaxs.  That  is  true. 

Mr.  Bbeed.  Is  that  correct? 

Mr.  Seabs.  Yes;  that  Is  correct. 

Mr.  Bbeed.  And  was  that  a  subject  of  your  conference  committee? 

Mr.  Seabs.  It  was. 

Mr.  Bbeed.  And  how  la  It  explained? 

Mr.  Seabs.  The  wholesale  grocers  who  were  present  stated  that  the  depres- 
sion had  limited  their  capital  and  they  were  not  able  to  place  In  storage  tlie 
large  quantity  of  goods  which  they  had  been  In  the  habit  of  doing  in  the 
past 

Mr.  Bbeed.  In  other  words,  the  failure  to  enter  into  these  contracts  was  dne 
to  economic  and  &ianclal  reasons? 

Mr.  Seaxs.  Yes,  sir. 

Mr.  BsEED.  And  did  the  wholesale  groctn  express  to  your  camiers'  commit- 
tee the  fact  that  they  did  not  Intend  to  abandon  the  idea  of  entering  Into   ' 
future  contract »~con tracts  for  future  purchases  in  subsequent  years? 

Mr.  Skabs.  They  did. 

Mr.  Bbeed.  Was  that  what  you  wanted?  i 

Mr.  Seabs.  It  was.  | 

The  Obaibuaiii,  Did  they  abandon  the  100  per  cent  feature,  too?  . 

Mr.  Seabs.  That  matter  has  not  been  fully  decided.  I 

The  GHAiBUAn.  What  is  the  present  status  of  it?  ' 

Mr.  Sbabb.  It  Is  to  be  referred  to  their  associations  for  action. 

The  Chaibman.  The  national  association  or  the  southern  association, 
whicA? 

Mr.  Seeabs.  Well,  both,  I  hope. 

The  GHAiKMAtT.  Both  associations? 

Mr.  Seabs.  Yes.     A  future  contract  not  only  provides  tie  basis  for   ■ 
servative  financing  but  it  is  a  great  regulator  of  the  amount  of  the  goods 
that  ought  to  be  produced  each  year. 

The  Chaibmaib.  Had  the  future  contract  been  In  use  Immediately  prior  to 
Ihls  meeting  In  Chicago? 

Mr.  Seiars.  Oh,  It  has  been  In  use  for  years. 

The  Chaibuah.  Was  there  any  threat  to  abandon  it  on  the  part  of  tha  wbole- 
sale  grocers,  that  you  know  of? 
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Hr.  Scabs.  Ko  threat  on  the  part  of  tbe  associativa;  no,  sir;  but  Indlvidaal 
groctfs  bad  refused  to  pnrcbase  future  canned  foods  this  past  year  and  bad 
stated  that  they  did  not  Intend  to  purchase  under  that  basis  again. 

Ur.  BsEED.  That  la  alL 

Mr.  Smith.  Ma^  I  ask  one  or  two  queatlona,  Mr.  CbblrmanT 

The  Chaibuait.  Surely,  Senator. 

Mr.  BurtH.  What  number  were  present  at  the  first  meeting  when  your  asso- 
ciation acted? 

Ut.  Scabs.  Blghteen. 

Mr.  Smith.  What  number  were  present  at  the  second  meeting?  Practically 
what  number? 

Mr.  Sbabb.  Practically  tbe  entire  membership  woe  preeent  at  the  secODd 

IDWtlDg. 

Mr.  Shtth.  That  was  about  200? 

Mr.  Scabs.  Tea.  air. 

Mr.  Smith.  What  did  tbe  Chair  rule  about  tbe  action  at  the  first  meeting? 

Mr.  Scabs.  He  ruled  that  the  action  taken  was  void,  because  It  was  illegal 
is  respect  to  the  by-laws. 

Mr.  Smith.  What  was  tbe  vote  on  the  expreeslon  of  objection  by  tbe  can- 
Derg  to  a  modification  of  the  decree? 

Mr.  Seabs.  Unanimous. 

Mr.  Smith.  Now,  with  reference  to  the  commission  business.  At  what  season 
of  the  year  do  yon  begin  to  make  your  contracts  for  your  raw  material  with 
the  growers? 

Mr.  Skabs.  In  January. 

Mr.  Smith.  Do  you  begin  making  them  advances  at  that  time? 

Mr.  Seabs.  Frequently  we  do ;  yes,  sir. 

Mr.  Smith.  Along  during  What  period  do  you  make  the  advances  to  them? 

Mr.  Scabs.  tMrlng  the  spring  season,  when  they  are  working  their  farms 
and  getting  ready  to  grow  the  (Top. 

Mr.  Smith.  What  do  you  rely  upon  to  finance  yonrseives?  Wliat  does  the 
average  eaouer  rely  upon  to  help  finance  himself,  to  help  make  those  large 
advances  before  he  gets  his  final  return  for  his  goods?  To  what  ext^it  do  you 
tely  upon  the  fact  that  you  have  disposed  of  them  to  wholesale  grocers  whose 
credit  is  good? 

Mr.  Seabs.  Well,  the  sale  of  the  entire  previous  pack  is  the  basis  of  the 
fttnre  pack. 

Mr.  Smith.  Without  that,  to  what  extent  would  tbe  canners  find  It  ditllcult 
to  make  their  advances  and  get  their  production? 

Mr.  Scabs.  They  couldn't  go  on. 

Mr.  Suitk.  Then  suppose  you  simply  had  an  agency  to  sell  them  for  you  on 
Himmisslon,  and  had  not  made  any  sale  at  all,  what  situation  would  the  can- 
ners be  in? 

Mr.  Scabs.  A  very  deplorable  situation? 

Mr.  Smith.  I  have  got  no  other  Questions,  Mr,  Chairman. 

Mr.  FoBD.  Mr.  Sears,  do  you  pack  crop  to  any  extent? 

Mr.  Scabs.  No,  sir;  we  do  not. 

The  Chairman.  That  1b  all,  Mr.  Sears.    Thank  you  very  much. 

Mr.  Roach.  Might  I  take  up  a  lltHe  bit  of  your  time? 

The  Chaibman.  Certainly. 

Mr.  Roach.  I  have  got  a  little  article  here  In  the  Scottville  paper  that  I  want 
to  call  your  attention  to. 

The  Chaiemam.  ScottvlUe,  Midi.? 

Mr.  Roach.  Yes;  Scottville,  Mich.;  the  Mason  County  Enterprise,  under  date 
of  Wednesday,  November  23,  1921.  This  article  is  by  Mr.  MePhall,  of  Luding- 
tou,  Mich.  The  article  is  headed:  "  McPhall  speaks  good  word  for  factory." 
Mr.  McPhatl  la  a  banker  In  western  Michigan.  His  letter  Is  dated  Lndlngton, 
Mich.,  November  16,  1921,  addressed,  "  Editor  Mason  County  Enterprise." 

I  want  to  tell  you  I  have  never  borrowed  a  penny  of  money  from  Mr.  McPhnil. 
His  article  is  as  follows ; 

"  I  have  read  with  Interest  the  artlde  In  your  last  issue  by  Assessor  Reader, 
eontalnlug  as  it  does  Information  of  interest  to  every  taxpayer,  set  forth  In  a 
concise  and  understandable  way.  When  he  stated  that  a  study  of  the  tax  roll 
will  disclose  tbe  fact  that  ScottvlUe  Is  in  a  healthy  financial  condition  it  Is 
only  necessary  to  take  the  figures  and  statements  made  by  your  assessor  and 
compare  them  with  the  much  less  favorable  showing  of  other  such  towns  in 
jour  class  as  to  size  and  general  ccmditions,  and  Me  are  obliged  to  realize  the 
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truth  of  his  statement;  and  the  fact  that  the  cltb«us  of  Scottville  can  con- 
gratulate themselves  that  they  have  been  able  to  do  ao  mudi  and  get  along  so 
well  and  keep  their  tax  rate  below  4  per  cent 

"  I  believe  your  asaesBors.  by  calling  attention  to  'taxea  paid  by  the  Roach 
Canning  Co.,  so  that  Scottville  and  surrounding  country  may  have  their  atten- 
tion called  to  this  fine  Instltntton  that  means  so  inucb,  and  the  lose  of  which 
would  be  so  keenly  felt,  Is  doing  much  to  serve  the  public.  This  company 
pays  nearly  7  per  cent  of  the  total  tax  assessed  against  the  city ;  bat  it  can  not 
be  galusald  that  the  loss  of  this  tax  would  be  small  In  compatlson  to  other 
losses  which  the  dty  and  country  surrounding  would  suffer  by  the  closing  of 
this  factory- 

"  I  do  not  think  the  people  hare  taken  seriously  the  diaqiiletlng  rumors  that 
have  been  circulated  about  the  possibility  of  this  factory  closing  or  being  re- 
moved elsewhere.  Nothing  is  more  certain  than  Its  being  closed  or  removed  If 
It  can  not  over  a  term  of  years  be  operated  at  a  profit.  It  Is  not  usual  for  a 
corporation  to  take  the  public  Into  its  coofldence  and  show  up  their  loss  and 
gain  sheet.  All  must  admit  the  posalbillty.  Factories  of  ell  kinds  have  been 
closed;  railroads  have  been  torn  up;  and  this  always  occurs  when  expenses 
exceed  income. 

"  I  believe  the  farmers  of  Mason  County,  by  their  attitude,  can  either  make 
or  break ;  and  while  It  would  be  unreasonable  to  expect  any  farmer  to  raise  a 
factory  criqi  when  be  could  do  better  raising  hogs  or  bay,  they  slionld,  if  they 
conserve  their  best  Interests,  try  and  cooperate  with  the  factory.  If  tBey  culti- 
vate a  friendly  .feeling  for  this  institution,  considering  their  problems  and 
propositions  with  an  open  mind,  and  trying  to  help  in  every  way  they  can 
without  positive  loss  to  themselves,  we  will,  I  am  sure,  have  this  factory  with 
US  during  all  the  years. 

"  Every  acre  of  land  for  miles  around  the  center  of  Mason  County  woald 
shrintc  in  value,  affecting  the  value  of  the  city  property,  mercantile  establish- 
ments, bank  stocks,  and  everything  of  value  surrounding  It,  should  this  fine 
Industry  close  its  doors. 

"O.  W.  McPhail." 

That  shows  you  how  the  citieens  of  Michigan  feel  toward  its  canners.  Now, 
we  paid  $1,200  last  year  for  school  taxes.  Mr.  McPhail,  In  his  article,  refers 
to  a  statement  in  the  paper  during  the  preceding  week.  Now,  our  taxes  (or 
schools  for  the  village  of  ScottvOie,  a  village  of  about  800,  was  about  ¥1,200. 

Mr.  Breed.  How  does  this  bear  on  this  proceeding,  Mr.  Boach? 

Mr.  Roach.  Well,  If  there  was  no  cannery  up  there,  what  would  happen  to 
the  children  of  Scottville?  What  would  happen  to  the  value  of  tlte  farm  landa? 
What  would  happen  to  the  prosperity  of  the  homes  of  that  locality?  Now,  that 
Is  how  It  bears  on  this. 

Mr.  Smith.  Mr.  Wilson,  of  New  Orleans,  has  to  leave  to-night,  Mr.  Chairman, 
and  he  hag  a  very  short  written  statemfflit.  He  would  Uke  to  have  a  chance 
during  the  evening.  If  possible,  to  go  on. 

The  Chajbmaw.  Now,  gentlemen,  before  we  go  any  further  I  want  to  figure 
out  our  program  here.  The  order  in  which  they  are  entitled  to  appear  to-day 
is  as  follows:  Mr.  Dally;  then  the  r«5»resentatlve  of  the  H.  0.  Cereal  Co.; 
then  Mr  La  France;  and  then  anyone  else  representing  the  National  Crop 
Packers'  Association;  and  then  Mr.  Beckmann.  Now,  those  are  the  people  who 
appear  to-day.  And  following  that  the  time  Is  open,  but  we  haven't  anywhere 
near  time  enongh.  .         ■     ,  j, 

Mr  SMrrH.  I  understand,  Mr.  Chairman,  that  it  could  not  be  done,  of  course, 
except  by  general  consent,  or  he  conld  hand  in  bis  statement.  ,,...- 

The  Chaibmam.  Mr.  Daily,  you  have  to  go  away  this  evening,  I  understand? 

Mr.  DAttT.  I  am  very  busy,  and  I  have  some  appointments  and  I  really 

^?^  CHriaJLT  fwlU  ask  the  representative  of  the  H.  O.  Cereal  Co.  if  It 
wUl  be  possible  for  him  to  be  here  to-morrow  or  not?  We  would  like  very  much 
to  accommodate  you,  but  there  are  some  of  these  people  who  can  not  stay  until 

""(ThTrepresentative  of  the  H.  0.  Cereal  Co.  agreed  to  make  his  statement 
on  Friday,  December  2.)  „    ^  ,      ^  ■        v 

The  Chaibman.  Mr.  Clark  is  entitled  to  be  heard  flrat  in  the  morning,  be- 
cause he  agreed  to  stay  off  to-day.  And  we  will  hear  the  representative  of 
tie  H.  O.  Cereal  Co.  immediately  after  Mr.  Clark.  ^.,  ,  „     „     , 

Mr  Bbked.  We  were  entitled  to,  but  will  give  It  up,  providing  that  Mr.  Beck- 
maim  may  go  on.     Mr.  Beckmann  notified  me  a  while  ago  that  he  had   to 
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lea™  OD  the  5  oclock  train ;  he  has  been  here  three  dflya,  and  he  haa  a  short 
sUtemeot  which  he  would  like  to  make.  He  tells  me  that  he  represents — 
wbat  is  It,  Mr.  Beckmatm? 

Mr.  Bbckmann.  The  Natlona]  Chain  Store  Grocere  Association  of  the  United 
SUtes. 

The  Chaibuan.  We  will  hear  Mr.  Daily  now.  After  that  we  will  hear  Mr. 
I^  France,  or  the  representative  of  the  crop  people,  and  then  we  will  hear  Mr. 
BecfcinanD.    Senator,  we  will  try  to  get  to  Mr.  Wilson,  too,  this  evening. 

Mr.  Smith.  He  will  take  only  almnt  five  minutes. 


The  Ghaibuait.  Will  you  give  your  name,  Mr.  Dally? 

Mr.  Daily.  My  name  la  H.  A.  N.  Daily, 

The  Chairuan.  And  will  yon  please  state  yonr  business? 

Mr.  Daily.  I  am  in  buslnes.'^  as  food  broker  In  Philadelphia.  I  am  here 
Id  the  Interest  of  the  National  Food  Brokers'  Association.  I  have  prepared  a 
statement  which  I  would  like  to  read  into  the  record. 

Tlie  Chaibuan.  Are  you  their  official  repreaentattve,  Mr.  Dally? 

Mr.  Daily,  There  was  a  letter  s«it  to  your  office  notifying  you  that  I  had 
been  delegated  by  the  executive  committee  to  appear  in  their  Interests,  and  I 
am  a  member  of  that  esecuflve  committee  myself. 

The  Ghaieman,  Well,  yon  need  not  submit  anything;  we  Just  want  to  get  It 
inio  the  record.    How  large  la  your  organisation? 

Mr.  Daily.  I  would  prefer  to  read  this  statement,  Mr.  Chairman,  and  then 
you  will  find  yonr  Question  is  answered  in  that. 

The  Chaisman.  All  rifibt ;  go  ahead,  I  Just  wanted  to  be  snre  that  It  would 
go  Id, 

Mr,  Daily.  This  communication  Is  addressed  to  "  The  honorable  "joint  com- 
mittee appointed  by  the  Secretaries  of  Agriculture  and  Commerce  and  the 
Attorney  General  to  conduct  hearings  with  reference  to  proposed  modification 
of  the  consent  decree  entered  In  the  so-called  '"  packers'  case,"    (Reading ;] 

"  Gentlbmkn  :  In  accordance  with  your  letter  dated  November  3.  the  National 
Food  Brokers'  Association  have  appointed  me  to  appear  before  you  and  orally 
present  their  views  In  the  above  matter. 

"The  National  Food  Brokers'  Association  {fonnetly  the  National  Canned 
Food  and-  Dried  Fruit  Brokers'  Association)" — 

The  title  of  the  association  was  changed  at  the  last  annual  contention — 
"  includes  In  Its  membership  brokers  located  In  every  market  In  the  United 
States." 

Now,  aa  to  tlie  exact  total  of  the  membership  I  am  not  at  the  moment  pre- 
pared to  state.  I  did  not  have  a  copy  of  the  secretary's  report  when  I  pre- 
pared this  paper.  I  say  his  1920  report,  and  at  that  time  there  were  some- 
thing like  600  brokerage  firms  and  about  100  branch  ofllcea  in  the  asaocla- 
tlOD.  It  Is  my  impression  that  the  membership  was  Increased  to  tf  total  of 
Dtaybe  approximating  100  additional  during  the  year  1920,  so  that  I  would 
say  roughly  the  membership  consists  of  about  700  brokerage  firms  and  about 
100  branch  offices  In  addition.     [Reading:] 

"Its  membership  handles  all  or  nearly  all  the  canned  foods  and  dried 
fmits  packed  in  the  United  States  and  its  possessions.  In  addition  thereto 
they  also  handle  many  other  food  commodities,  probably  every  food  commod- 
ity involved  in  the  discussion  of  above  matter.  All  of  these  commodities  are 
handled  on  a  brokerage  basis," 

A  real  brokerage  basis.     [Reading:] 

"  Brokers  receive  a  compensation  only  when  sales  of  merchandise  are 
effected;  the  remuneration  Is  a  small  one,  being  usually  a  small  percfflitage  of 
the  amount  of  Invoice. 

"  "The  brokerage  system  or  method  of  merchandising  food  products  haa  stood 
(he  test  of  time  and  Is  acknowledged  to  be  the  most  economic  link  in  the 
chain  of  food  distribution.  During  the  early  days  of  the  Food  Administra- 
tion an  Investigation  demonstrated  the  absolutely  essential  position  occupied 
by  our  membership  In  food  distribution. 

"Onr  intimate  knowledge  and  acquaintance  with  the  history,  development, 
and  necessities  of  food  distribution  In  the  United  States  qualify  us  to  render 
an  opinion  In  the  matter  under  discussion. 
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"  Od  NoT«mber  1  the  executive  committee  of  thia  aBSOclstlon,  utter  consnlta- 
tlon  with  members  and  directors  throughout  the  country,  unanimously  adopted 
tbe  following  resolution : 

" '  Moved  that  we,  as  the  executive  committi-e  of  the  National  Food  Brokers' 
Association,  do  hereby  ezprese  our  emphatic  opposition  to  any  change  or  modi- 
fication of  the  so-called  "consent  decree"  entered  afcalnst  the  meat  packers. 
In  so  doing  we  feel  we  reflect  the  opinion  of  a  majority  of  our  membera." 

"This  resolution  dlrettly  r^resented  the  opinion  of  the  president.  8  vice 
prealdentB,  and  29  out  of  36  active  State  directors  heard  from  at  that  time." 

And  I  might  gay  that  in  making  up  this  statement  I  overlooted  the  fact  that 
also  in  addition  It  Included  the  three  members  of  tbe  executive  committee  who 
are  not  State  directors.  Our  executive  committee  conslata  of  the  last  three 
previous  prealdenta  of  the  association.     [Reading:] 

"  The  large  number  of  letters  received  not  only  from  individual  brokers  but 
from  local  brokers'  associations  from  every  section  of  the  country  since  the 
adoption  of  the  above  resolution,  many  times  over  justifies  the  action  taken 
b;  our  executive  committee.  No  room  is  left  to  doubt  the  nature  of  the  opinion 
of  the  brokers  in  this  important  matter.  Almost  to  a  man  they  are  unutter- 
ably opposed  to  any  modiflcatlon  of  the  consent  decree." 

Add  this  is  what  I  consider  to  be  the  meat  of  our  proposition  [reading] : 

"  Our  opposition  is  based  on  the  ground  that  any  modification  of  tbe  consent 
decree  would  be  contrary  to  public  policy,  and  would  be  encouraging  monopo- 
listic tendencies  which  might  eventually  throttle  tbe  food  Industry.  Public 
policy — that  is.  the  good  of  the  people  as  a  whole-^emends  that  the  food 
industry  shall  be  allowed  to  continue  under  free  and  untrammeled  competitlOD. 

"  Taking  the  canned-foods  branch  of  our  industry  as  an  example,  not  only 
because  of  Us  relative  Importance  among  commodities  but  very  particularly 
because  the  meat  packers  have  aiieclallzed  in  the  handling  of  canned  foods,  we 
contend  that  the  canned-food  Industry  has  been  developed  by  Independent 
canners  until  it  now  numbers  many  thousands  of  canners  who  operate  in  tree 
competition.  This  product  has  for  years  been  economically,  widely,  and  effi- 
ciently distributed  by  the  wholesale  grocers. 

"  We  consider  that  tliere  is  great  danger  under  a  system  which  would  bring 
■  the  production  and  distribution  of  canned  foods  Into  and  within  the  power  of 
a  limited  number  of  corporations.  The  admission  of  the  meat  packers,  with 
their  unlimited  control  of  capital  and  credit,  mto  the  canned-food  Industry 
constitutes  a  menace  which  must  be  recognized  by  everyone  not  possessed  by 
some  immediate  selfish  purpose. 

"  In  your  esteemed  letter  of  November  3,  addressed  to  the  president  of  our 
association,  it  was  stated  that  a  request  had  been  made  to  the  Attorney  Gen- 
eral by  certain  growers  and  canners  of  fruits  and  venetahles  requesting  that 
the  Attorney  General  urge  and  favor  a  modification  of  the  decree  so  as  to 
permit  the  packers  to  handle  unrelated  lines,  especial  wholesale  grocery  lines. 

"  It  becomes  my  duty  to  emphasize  the  unreliability  of  any  such  suggestions, 
in  so  far  as  tbey  attempt  to  create  an  impression  that  they  represent  the  opinion 
of  a  majority  of  the  canners  of  the  United  States,  Recent  action  taken  by 
various  associations  of  canners  must  be  accepted  as  i-eflecting  a  more  nearly 
accurate  report  of  the  true  position  of  the  canners  on  this  important  question. 

"In  addlton  to  conventions  above  referred  to,  we  wish  to  particularly  call 
attention  to  the  position  occupied  by  the  Industry  in  Californla. 

"An  overwhelming  majority  of  the  fruit  and  vegetable  growers  and  packers 
of  California  have  gone  on  record  against  any  modification  in  the  decree.  This 
was  made  clear  by  resolutions  passed  by  the  Prune  &  Apricot  Growers'  Associa- 
tion, the  Citrus  Fruit  Association,  the  Canners"  League  of  California,  and  others 
with  membership  dominating  the  entire  industry  in  California. 

"We  therefore  earnestly  request  that  In  the  light  of  subsequent  develop- 
ments any  petition  having  for  its  purpose  the  modification  of  the  said  decree 
be  Immediately  and  permanently  disregarded. 

"  Great  care  should  be  exercised  to  scrutinize  microscopically  the  title,  owner- 
ship, and  encumbrances  of  any  original  or  subsequent  petitioner  in  favor  ol 
the  modification  of  the  consent  decree.  Obviously,  a  plant  or  firm  owned  or  con- 
trolled by,  or  mortgaged  to  either  .one  of  the  Big  Five  should  not  be  accepted 
as  a  dlsintereste<l  witness. 

"One  hundred  milliou  cases  would  probably  represent  tbe  sum  total  of  the 
largest  pack  of  all  kinds  of  canned  fruits,  fish,  and  vegetables,  as  well  as 
milk,  ever  packed  in  the  United  States.  These  figures  represent  production 
prior  to  192L" 


ityGoo^lc 


FA.CKEBS     OONBENT  DECBEE.  229 

I  would  like  to  correct  tbat  statement,  to  make  the  figure  approximately 
160,000^000  cases.  I  was  wrong  on  that  There  was  an  Increased  productton 
in  the  war  years.     [Reading:] 

"In  1&21  the  marketing  and  disposal  of  the  large  surplus  carried  over  by 
the  Unifed  States  Government,  the  meat  packers,  and  the  general  economic 
conditions,  created  a  serious  lack  of  production  ot  canned  foods. 

"Armour  &  Co.  are  reported  to  have  Increased  their  canned  food  sales  from 
(6500,000  in  1916  to  about  S16.000.000  In  1917. 

"The  report  of  the  Federal  Trade  Commission  on  the  meat'pack{ng  Industry 
indicated  that  the  combined  sales  of  meats  and  all  other  commodities  made 
by  the  Big  Five  In  1918  totaled  an  amount  over  $3,000,000,000. 

"  Does  It  require  any  profound  argument  to  convince  any  sane  man  that  it 
is  risking  the  happiness  and  welfare  of  over  100,000,000  people  to  permit  a 
growing  Industry,  whose  present  production  and  output  has  not  yet  reached 
anyUilng  like  Its  possibilities,  to  be  dominated  and  controlled  as  It  eventually 
wiU  be  by  the  reentranoe  of  the  Big  Five  into  the  grocery  lines. 

"Much  has  been  said  concerning  fair  play,  violation  of  American  principles, 
etc.,  the  argument  being  that  to  interfere  with  the  packers  In  this  matter  is  un- 
American.  We  respectfully  contend,  and  may  I  add  Insist,  that  the  laws  of  this 
country  and  the  Supreme  Court  deeclsions  have  decided  that  monopolies  have 
no  place  in  the  scheme  of  American  commerce. 

"  True  Americanism  includes  not  only  the  adherence  to  meaningless  play 
npon  words  bnt  also,  and  more  properly,  consists  In  the  adherence  to  and  a 
respectful  submission  to  the  laws  of  our  country. 

"  It  is  your  duty  and  privilege  to  protect  the  people  against  even  the  possi- 
bility, of  a  monopolistic  development. 

"  One  of  our  members,  writing  from  a  section  of  the  country  where  the  rala- 
Ing  of  cattle  is  a  paramount  industry,  writes  as  follows  {those  acquainted  with 
conditions  In  the  cattle  country  can  Judge  of  the  effectiveness  of  the  following 
■lament ;  the  writer  admits  a  complete  lack  ot  knowledge  of  conditions  obtain- 
ing in  the  cattle  Industry) ;  the  quotation  is  as  follows: 

" '  The  demand  for  such  contemplated  modiflcation  appears  to  ha\'e  origi- 
nated among  certain  growers  or  distributors  of  fruits  or  vegetables  in  Califor- 
nia, on  the  plea  that  the  withdrawal  of  the  packers  from  the  fleld  resulted  in  a 
restricted  outlet,  reduced  prices,  and  consequent  demoralization  generally  of 
the  Industry.  Such  reasoning  Ignores  entirely  the  economic  depression,  nation- 
wide and  world-wide  In  its  application  and  effect.  The  utter  fallacy  of  such  an 
argument  becomes  patent  when  thg  plight  of  th«  cattle  and  live-stock  raiser  Is 
brought  to  view.  If  the  gracious  paternalism  of  the  packers  would  have  saved 
the  fruit  and  v^etable  Industry  of  California,  why  did  they  permit  the  cattle 
uid  live-stock  raisers,  on  whom  their  own  business  and  welfare  prlmarUy  de- 
pends, to  go  down  in  wreck  and  ruin?  To  advance  such  an  argument  In  the 
tace  of  well-known  general  conditions  presupposes  a  gullibility  on  the  part  of 
the  public  and  your  departmHit  which  readily  lends  Itself  to  analysis  as  an  In- 
sult.' 

"A  careful  consideration  of  this  entire  subject  and  the  opinion  of  our  mem- 
bers concerning  It  demands  that  we  submit  to  you  as  the  opinion  of  practically 
every  member  of  our  association,  that  the  present  system  of  merchandising  food 
products  is  so  economical  and  satisfactory,  and  productive  of  such  completely 
satisfactory  results,  Mid  the  dangers  from  an  interruption  of  same  by  the  ad- 
mission of  the  meat  packers  Into  the  handling  of  grocery  lines  so  obvious,  that 
we  urge  you  to  refrain  from  wrecking  the  present  methods  of  distribution.  We 
feel  that  the  possibility  of  four  or  five  concerns  controlling  the  food  supply  of 
over  100,000,000  people  is  a  situation  too  dreadful  to  contemplate. 

"  We  feel  that  any  modification  In  the  consent  decree  would  seriously  Imperil 
all  present  factors  In  food  distribution  without  giving  in  return  any  important 
benefit  to  the  ultimate  consumer. 

"  We  feel  that  the  entrance  of  the  Big  Five  into  the  distribution  of  grocery 
products  would,  if  carried  to  Its  lexical  conclusion,  eventually  destroy  the  pres- 
ent desirable  competitive  scheme  of  distribution. 

"We  (ear  that  the  meat  packers  with  their  vast  resources  would  be  In  a  po- 
sition to  build  up  a  combination  so  gigantic  and  powerhil  as  to  be  In  position 
to  handle  without  any  other  control  than  their  own  will  the  entire  distribution 
of  food  commodities. 

"  We  feel  that  It  is  unnecessary,  for  the  purposes  of  this  argument,  to  dis- 
cuss the  question  of  special  privileges  enjoyed  by  the  meat  packers  when  they 
were  previously  handling  grocery  products.    Obviously,  the  same  or  similar 
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priTltegM  would  be  used,  claimed,  or  sougtat  again.    Sofllcient,  do  we  claim,  are 
the  ar^nmeiits  whlcb  we  have  attempted  to  present. 

"  We  petition,  therefore,  that  70UF  recommeDdation  to  the  Attorney  General 
will  be  against  any  modification  In  the  consent  decree. 

"  We  take  this  occasion  to  thank  jon  for  the  opportunit;  of  presenting  our 
views  in  this  important  matter. 

"Natiomai,  Food  BBOBns'  AssocrATiOM, 
"By   H.   A.    N,   Dailt." 

There  are  a  number  o(  letters  aud  telegrams  here  that  It  might  be  Just  as 
well  for  me  to  read  Into  the  record.  1  did  not  intend  doing  so,  but  I  see  tbat 
It  has  been  done  hera  And  If  I  might  skip  through  tbeae  wittiout  going  into 
them  too  mioutely  it  might  be  of  some  assistance. 

Prior  to  my  coming  down  here  I  felt  that  the  question  was  a  large  one ;  I 
felt  that  there  were  others  In  our  associations  probably  better  qualified  to 
handle  this  subject  than  myself.  I  had  occasion  to  ask  one  of  our  esteemed 
members  of  the  Pacific  coast  for  an  opinion  as  to  how  this  question  should 
be  handled.  He  Is  a  man  whose  Judgment  I  admire,  whom  I  regard  highly, 
and  tlian  whom  none  stands  higher  In  our  association — I.  refer  to  Charles  B- 
Clarke,  of  Seattle.  I  put  the  request  through  our  secretary's  office  and  in 
reply  received  from  Mr.  Clarke  a  wire  dated  Seattle,  the  28th  of  November : 

"  This  wire  In  response  request  from  Hobbs.  My  idea  this  question  entirely 
one  of  public  policy.  Canned-food  industry  developed  by  Independent  canners 
until  now  many  thousands  of  canners  operate  In  free  competition.  Product  has 
been  distributed  for  years  by  wholesale  grocers  economically  and  efficiently, 
and  now  many  thousand  wholesale  grocers  operate  in  free  competition,  dis- 
tributing products  to  retailers,  large  and  small  Difference  between  cost  pro- 
duction and  cost  same  product  to  consumer  consists  of  three  elements — first, 
fair  return  to  canner  for  productive  effort ;  second,  fair  return  to  distribu- 
tor for  services  rendered  In  providing  wide  and  efficient  distribution ;  third  ele- 
m^it  is  found  in  all  communistic  and  Bolshevik  literature  called  speculation. 
Element,  of  speculation  far  greater  and  more'  dangerous  under  system  bring- 
ing production  and  distribution  Into  hands  of  and  within  power  of  limited 
number  of  corporations  having  almost  unlimited  control  of  capital  and  credit 
Uian  speculative  element  would  or  can  be  under  a  system  Involving  thousands 
of  independent  producers  and  thousands  of  independent  distributors'.  There 
can  be  no  loss  of  economy  in  large  number  of  independent  producers,  as  can- 
neries must  be  located  near  fresh  product,  and  no  loss  of  economy  In  large 
number  of  distributors,  as  they  are  localise  in  cities  of  15,000  Inhabltaats 
and  over  throaghout  entire  country.    Best  can  do  by  wire. 

"C.  H.  CUSKB." 

Prior  to  the  meeting  of  our  executive  committee  in  Chicago  on  November  3 
our  secretary,  Mr.  James  M.  Hobbs,  addressed  the  following  communication 
to  our  directors.  And  our  directors  are  listed  here — I  don't  know  how  many 
States  there  are — Alabama,  Arkansas,  California,  Colorado,  Connecticut,  Flor- 
ida, Georgia,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana  Maine, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Mississippi,  Missouri,  Montana, 
Nebraska,  New  York,  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon, 
Fenn^lvanla,  South  Carolina,  South  Dakota.  Tennessee,  Texas,  Utah,  Vir- 
ginia, Washington,  West  Virginia,  and  Wisconsin.  He  addressed  this  letter  to 
the  directors  [reading] : 

"  Will  you  please  write  me  at  once,  using  the  wire  If  written  reply  wlU  not 
reach  me  Monday  morning,  the  31st,  your  opinion  of  the  proposed  modlQcation 
by  the  Department  of  Justice  of  the  consent  decree,  a  modification  which  ■will 
permit  the  Big  Five  meat  packers  to  reenter  the  wholesale  grocery  business 
In  the  distribution  of  canned  foods,  dried  fruits,  etc.  You  are  no  doubt  familiar 
with  the  subject — "  etc 

We  received  a  great  many  replies.  1  think  I  said  in  my  report  that  there 
were  29  out  of  33  who  reported,  and  I  am  not  going  to  make  an  attempt  to 
take  up-your  time  by  reading  all  of  these  letters;  I  am  not  going  to  read  all  of 
the  letters,  but  there  may  be  a  few  through  here  that  I  would  like  to  mention. 

Here  Is  one  from  the  president  of  the  canners'  league,  but  he  Is  not  a  mem- 
ber or  a  director.  I  will  take  these  In  the  order  In  which  they  appear,  becaose 
they  are  not  all  in  response  to  that  letter  which  I  read.  There  are  some  of 
them  from  local  brokers  who  reported  or  wrote  after  the  passage  of  the  execu- 
tive committee's  resolution. 
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Mr.  Jakes  M.  Hobas,  Secretary 

National  Food  Brokerg'  Aggociation,  Chicago,  III. 

E>E*B  Sib:  At  a  special  meeting  of  The  Aaaoclated  Grocery  Brokers  of  San 
Franelsco,  called  on  Friday,  the  4th  Instant  to  discuss  the  application  of 
certain  lateieerts  for  a  modification  of  the  so^alled  consent  decree  In  the  case 
of  the  United  States  v.  Swift  &  Co.  et  al^  a  committee  was  appointed  to  draft 
a  letter  to  the  Attomej'  General  at  Washington,  expressing  the  Bentlments  of 
the  association  In  onwsitlon  to  an;  modification  of  the  terms  of  this  agreement 
between  the  packers  and  the  United  States  GoTemment.  In  accordance  with 
instroctlonB  received  this  committee  wired  you  In  the  name  of  the  asBociation, 
as  per  the  Inclosed  confirmation,  and,  also  fn  accordance  with  Instroctions 
received  at  that  meeting  I  send  oyu  herewith  a  copy  of  a  letter  addressed  to  the 
Attorney  General. 

The  Associated  Grocery  Brofeere  of  San  Francisco  stand  ready  to  lend  any 
assistance  in  their  power  in  any  legitimate  effort  to  prevent  the  modification 
of  the  consent  decree,  aimed,  as  in  the  present  case,  against  the  Interests  of 
producer,  manufacturer,  and  consumer. 

Associated  Gbocebt  Bbokebs  of  Sait  Fbancibco. 
By  William  Olhey,  Secretta-y, 

This  Is  a  copy  of  a  telegram  of  the  same  date,  addressed  to  Mr.  Hobbs, 
secretary  National  Food  Brokers'  Association  [reading] : 

"At  a  meeting  yesterday  resolution  opposing  modification  consent  decree 
packers  was  unanimously  adopted.  We  believe  the  packers  should  disassociate 
themselves  from  all  unrelated  lines,  particularly  groceries  fresh  canned,  dried 
frulta,  and  vegetables;  also  other  like  articies,  for  reason  that  distribution  of 
commodities  shown  above  Is  best  served  through  the  channels  of  wholesale 
grocers,  of  which  there  are  approximately  6,000  in  this  country,  better  than 
distributed  by  a  monopoly. 

"ASSOCIATED  Gbocebt  Bbokess." 

{The  following  is  a  copy  of  the  draft  of  letter  referred  to:) 

"San  Fbanoisco,  Calit.,  November  5,  I9tl. 

"  ATTOBNET  Gbwebal, 

"  Waahtiiffton,  D.  C. 

"  Subject :  Consent  decree  in  the  case  of  the  United  States  v.  Swift  &  Co.  et  a). 

"Dear  Sib:  It  has  been  brought  to  the  attention  of  tbta  association  tliat 
certain  interests  alleging  to  represent  the  fruit  and  vegetable  growers  In  the 
State  of  California  have  petitioned  for  modification  of  a  certain  decree,  known 
as  the  pac&era'  consent  decree. 

"  It  has  been  made  clear  by  resolutions  duly  passed  by  the  Prune  and  Apri- 
cot Growers'  Association,  the  Cltnra  Fruit  Association,  the  Canners'  League  of 
California,  and  others,  with  membership  dominating  the  fruit  and  vegetable 
Industry  of  CBlifornia,  that  such  modification  of  said  decree  ie  not  desired, 
but  It  is  in  fact  opposed  by  an  overwhelming  majority  of  the  fruit  and  vegetable 
growers  and  packers  of  this  State. 

"  F>rlor  to  date  of  said  decree  the  packing  Interests  had  attained  such  position 
Id  the  manufacture  and  distribution  of  foods  other  tlian  meat  products  as  to 
demonstrate  that  the  activity  then  in  evidence  If  continued  would  within  a  few 
years  permit  the  packer  to  dominate  the  food  Qroduct  business  to  such  an  extent 
as  to  virtually  create  monopolistic  control  of  the  food  supply  of  the  Nation. 

"  It  is  onr  belief  that  the  best  interests  of  producer  and  consumer  alike  is 
served  through  existing  distributors  consisting  of  many  thousand  highly  com- 
petitive wholesale  grocers. 

"Any  condition  under  which,  through  the  elimination  of  competition,  monopc^ 
llsdc  control  of  the  food  is  possible,  constitutes  a  peril  alike  to  producer,  distrib- 
utor, and  consumer. 

"At  a  meeting  of  this  association  held  on  Friday,  November  4,  resolutions 
opposlnK  any  modification  of  said  decree  were  unanimous^  adopted  and  It  was 
the  sense  of  the  meeting  that  a  letter  expreasing  this  opftosition  be  sent  to  the 
Attorney  General  of  the  United  States." 
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Here  is  a  letter  Irom  one  of  tbe  iBOAt  prominent  brokers  iii  New  York  City.  Mr. 
Walter  J.  Townsend.  He  addrenee  bla  letter  to  the  ucret&r}'.  Mr.  Hobbs,  and 
the  letter  la  dated  October  28, 1921,  from  New  Tork,  aa  follows  [retLdlng] : 

"  1  have  youta  of  the  26th,  and  I  am  strongly  of  tlie  opinion  that  there 
ahoald  be  no  modification  by  the  Department  of  Justice  of  the  consent  decree. 
If  one  or  two  bars  are  taken  down  now  the  packers  will  soon  want  the  whole 
gate  opened  tip  and  then  the  bnll  will  be  out  for  fair  to  the  detriment  of  all 
the  old  established  cauners  as  well  as  distributing  grocers. 
"Tours  very  truly, 

"W.  3.  TowMaEMD." 

Here  is  a  letter  from  Peoria,  111.,  signed  by  Boss  P,  Seaton,  of  Seaton  &  Go. 
If  you  do  not  mind,  in  order  to  save  time,  I  will  only  read  a  part  of  these 
letters. 

The  Chaibman.  Tou  may  read  an  extract  from  them,  or  if  you  prefer,  Mr. 
Daily,  you  may  submit  them  and  they  will  be  copied  Into  the  record.  Just  as 
you  prefer  now. 

Mr.  DAII.T.  Well,  I  will  read  an  extract  from  some  of  these  letters,  as  I  see 

The  GHAiKUAn.  All  right. 

Mr.  DAitT.  Mr.  Seaton  expressed  his  opposition,  because  they  would  force  the 
wholesale  grocer  out  of  business  through  special  privileges  of  transportation 
and  control  of  supplies,  and  because  eventually  they  would  not  need  any 
brokers. 

Here  Is  a  wire  from  Wichita,  Kans.,  as  follows  [reading:] 
Jaues  H.  Hobbs, 

Secretary  National  Food  Broker  Association, 

Hearst  AuildWt  ChUMgo,  III.: 

Replying  your  letter  26th.  any  action  permitting  meat  packers  reenter  whole- 
sale grocery  business  would  most  certainly  result  In  largely  cnrtalling  jobbers' 
volume  of  business ;  also  In  severe  competition  for  caniiera.  as  meat  packers 
would  undoubtedly  enter  canning  business  on  large  scale,  therefore  eventually 
available  business  for  brokers  would  be  greatly  reduced.  Certainly  hope  execu- 
tive committee  will  go  on  record  as  opposing  modification  In  any  way.  Believe 
no  qnesUon  overwhelming  majority  onr  members  would  vote  accordingly. 

Thob.  B.  OsiFETrH. 

He  Is  a  director  from  Kansas. 

Mr.  A.  F.  Backer,  who  is  a  member  of  the  Arm  of  W.  A.  Qordon  &  Co.,  of 
New  Orleans,  writes  the  following  letter  on  October  28,  1921  [reading] : 

"  Deab  Mb.  Hobbs  :  Replying  to  your  letter  of  the  26th,  asking  my  (pinion 
as  to  the  modification  of  the  Department  of  Justice  of  the  consent  decree: 

"  I  feel  that  this  decree  should  not  be  modified  to  emable  the  Big  Five  to 
again  enter  the  grocery  business.  They  now  virtually  monopolise  the  fresh- 
meat  Industry,  and  I  feel  that  If  they  were  permitted  to  resume  tbeir  opera- 
tions In  canned  and  other  foods,  it  would  not  be  very  long  before  they  would 
mouopollee  this  field  also.  While  big  business  is  to  be  encouraged,  monopoly 
should  be  discounted. 

"Although  there  may  be  other  reasons  to  Justify  our  association  opposing  a 
modification  of  this  decree,  I  feel  that  the  possibility  of  four  or  five  concerns 
controlling  the  food  supply  over  a  hundred  mlllloD  people  is  a  condition  that 
should  not  be  tolerated. 
"  Yours  very  truly, 

"A.  F.  Backeb." 

Here  is  a  wire  from  Butte,  Mont.,  signed  bv  F.  S.  Decker,  Jr.,  addressed  to 
the  secretary  and  dated  October  29, 1921,  as  follows  [reading] : 

"  This  refers  your  letter  26th.  It  is  my  opinion  and  the  opinion  of  all  brokers 
and  wholesale  grocers  and  food. distributors  in  this  State  of  Montana  that  any 
modification  of  the  packers'  decree  would  seriously  imperil  all  present  factors 
in  food  distribution  without  any  measure  whatsoever  benefiting  the  ultimate 
consumer.  I  am  firmly  convinced  that  the  action  of  the  Southern  Wholesale 
Grocers'  Association  Is  timely  and  refiects  a  very  high  charncter  of  wisdom. 
Absolute  control  is  economically  undesirable,  and  especially  so  of  food  products. 
Any  modification  of  packers'  decree  is  but  a  step  In  the  direction  of  that  control. 
I  am  absolutely  opposed  to  any  modification  whatsoever. 

"  P.  S.  Decker,  Jr." 
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Here  is  a  telegram  from  Dallas,  Tex..  dat«d  October  31,  1921,  from  Mart  E. 
Bellng,  as  follows  [reading] : 

"M7  opinion,  and  am  sure  I  voice  opinion  of  all  broken  in  Texas,  is  that 
over  4,000  wliolesale  grocera  are  moat  capable  of  distributing  food  products 
more  economlcallj'  tlian  tbe  Big  Five  wbo  would  eventually  destroy  compe- 
tition and  in  that  way  control  prices  as  they  now  do  la  their  natural  industry. 
They  must  not  be  fdven  ommrtunity  to  kill  competition. 

"Mabt  p.  Belimg." 

This  letter  is  from  Charleston,  W.  Va.,  signed  by  T.  Q.  Dabney,  of  H.  L. 
Ttf Tie  &'  Co.  It  Is  addressed  to  tbe  secretary,  dated  October  27,  ld21,  as  fol- 
lows [reading] : ' 

"  Replying  to  yours  of  tbe  20th,  I  am  unalterably  (q)posed  to  any  modification 
br  tbe  Department  of  Justice  of  the  consent  decree  as  applied  to  the  Big  nve 
meat  packers. 

"To  my  mind  it  means  aot  only  the  ultimate  ellminaliMi  of  the  present 
system  of  food  distribution — manufacturer  to  Jobber,  to  retailer,  to  consumer — 
wbich  time  has  unquestionably  proven  to  be  the  most  economical  one,  but 
would  eventually  enable  the  meat  packers  with  their  vast  resources  to  build 
ap  a  combination  so  gigantic  and  powerful  that  they  could  prey  upon  tbe 
American  people  at  will  in  the  distribution  of  food  commodities.  Personally, 
I  am  of  the  opinion  that  the  terms  of  the  decree  In  question  should  be  enforced 
to  the  last  letter. 

"  Very  truly  yours, 

"  Thos.  G.  Dabnet." 

Mr.  Chairman,  these  are  samples  of  letters  that  I  have  from  various  points, 
As  I  told  you,  I  did  not  think  that  1  was  going  to  read  any  of  the  letters,  and 
this  Is  a  file  of  the  correspondence  on  this  whole  matter,  including  circulars,  and 
one  thing  and  another. 

The  Boston  Merchandise  Brokers'  Association  went  on  record,  according  to  this 
letter  dated  Boston,  November  12,  to  Mr.  Hobbs.  our  secretary,  as  follows 
[reading] : 

"This  association  voted  to  send  wire  to  Attorney  General  Daugherty  and 
letters  to  our  Senatxirs  and  Congressmen,  which  I  have  done  per  copy  inclosed. 

"  These  copies  simply  tor  your  iDfotihation  and  following  out  so^^stlon  of 
national  executive  committee. 

"1  doubt  whether  anyttdng  can  stop  it,  but  perhaps  concerted  action  may 
do  so. 

"  Tours, 

"  W.  A.  Mann." 

The  Chaibman.  Signed  by  whom? 

Ur.  Dailt.  W.  a.  Mann.  Mr.  Mann  is  secretary  and  treasurer  of  the  Boston 
Uerchandise  Brokers'  Association. 

Tbe  Associated  Brokers  of  St  Louis,  la  a  letter  dated  November  8,  addressed 
to  onr  secretary,  and  signed  by  the  Associated  Brokers  of  St.  Louis,  Charles  H, 
Flack,  president.  Max  M.  Bodenhelmer,  secretary,  stated  as  follows  [reading] :    , 

"At  a  meeting  of  the  Associated  Brokers  of  St.  Louis  held  October  27,  1921, 
the  following  preamble  and  resolutions  were  adopted : 

"Whereas,  We  believe  the  interest  of  the  public  are  best  served  and  protected 
under  the  present  decree  of  the  Government  relating  to  the  control  of  tlie  busi- 
ness of  the  packing  houses :  Therefore  he  it 

"Kesotuod,  Tbat  we  at^  opposed  to  any  modification  of  the  decree  thereby 
permitting  the  pac'king  houses  to  reenter  the  wholesale  grocery  business;  and 
belt  further 

"Resolved,  That  we  extend  our  aid  to  prevent  any  cliange  in  the  present 
<l«ree  and  that  we  will  make  every  effort  toward  inducing  our  packers  and 
ptinelpais  to  coincide  with  our  views," 

The  Oklahoma  City  Wholesale  Merchandise  Brokers'  Association,  of  Oklahoma 
City.  Okla.,  on  November  5,  1921,  issued  a  circular  letter,  signed  by  W,  T,  Love, 
president,  and  D.  E.  Walke,  secretary,  as  follows  Treading] : 

"GisiTiMMXs  :  For  your  information,  a  meeting  of  the  Oklahoma  City  Whole- 
sale Merchandise  Brokers'  Association  was  held  on  November  3,  and  a  resolu- 
tion passed  in  regard  to  the  so-called  packers'  consent  decree. 

"  "The  following  Is  copy  of  this  resolution  and  letter  mailed  to  the  Department 
of  Justice,  Washington,  D.  C.    Attention  Meat  Packers'  case: 
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" '  Id  our  capacitr  ai  manafai^urerti'  agenta  and  as  members  of  the  Oklaboma 
City  Wholeaale  Herchandise  Brokers'  Aesodadon  we  expresB  the  hope  that  the 
Department  of  Justice,  WaMilngton.  D.  C,  will  not  permit  any  modification 
means  that  the  meat  packers  resume  the  sole  of  such  Items  that  are  now  pro- 
hibited under  the  packers'  consent  decree,  that  we  are  Irrevocably  opposed  to 
the  Bussestlon. 

" '  If  the  meat  packers  be  permitted  to  resume  tbelr  activities,  we  feel  that 
the  final  result  will  be  that  the  growers  and  canners  will  eventually  be  at  the 
mercy  of  a  few  meat  packers,  who  throu^  their  methods  would  soon  control 
producUou  as  well  as  sale,  to  the  ultimate  injury  of  grower,  canner,  gro-ier, 
broker,  and  consumer.' " 

I  bad  already  told  you  that  our  vice  president  had  notified  us. 

Here  Is  a  letter  from  Alabama,  Mobile,  dated  October  28, 1921,  from  "  Butler," 
of  Butler  &  Smith,  brokers,  as  follows  [reading] : 

"  Id  reply  to  your  letter  of  October  26  to  tlie  directors,  we  hasten  to  reply 
that  we  are  absolutely  against  the  Oovernment  permitting  packers  to  go  back 
into  the  wholesale  grocery  business. 
"  Very  truly  yours, 

"  BXJTLEB." 

From  Little  Rock,  Aik.,  Mr.  WlUIa  W.  Johnson,  of  the  firm  of  Bosley  &  John- 
son, under  date  of  October  28,  1S21,  .wrote  the  following  letter  to  our  secretary 
[reading] : 

"  Our  association  Is  not  in  favor  of  any  modification  by  the  Department  of 
Justice  which  will  permit  the  Big  Five  meat  packers  to  reenter  the  wholesale 
grocery  business  in  the  distribution  of  canned  foods,  dried  fruits,  etc. 

"  Can't  help  but  believe  if  the  packers  get  back  in  the  game  amln  it  will 
evratnally  whittle  down  the  earnings  of  the  Ijiokers." 

The  Colorado  Merchandise  Brokers'  Association  of  Denver,  Colo.,  on  October 
28,  1921,  wrote  tlie  following  letter  to  our  secretary  [reading] : 

"At  a  meeting  of  the  Colorado  Merchandise  Brokers'  Assoeiatlon,  to-day,  the 
secretary  was  Instructed  to  send  you  ft  telegram  with  reference  to  the  consent 
degree  as  reference  to  permitting  the  Big  Five  meat  packers  to  reenter  the 
wholesale  grocery  business. 

"We  trust  this  covers  the  subject. 
Very  tru^  yours, 

"  Colorado  Mebchandisb  Bbokeks'  Association, 
"By  Ralph  H.  Bbown, 

"  President." 

And  the  wire  reads : 

"At  a  meeting  to-day  of  members  this  association  they  expressed  themselves  as 
opposed  to  any  modification  In  the  consent  decree. 

"OOLOEAKO  MEBCHANUISE  BboREBS'  ASSOCIATTON." 

A  wire  from  our  Florida  director,  Geo.  W.  Thames,  jr.,  dated  October  28, 
from  Jacksonville  is  as  follows  [reading] : 

"At  meeting  of  execntlve  committee  Tuesday  please  say  to  them  that  I  om 
absolutely  opposed  to  any  modification  which  will  permit  packers  to  reenter 
whole  grocery  business  am  sure  I  express  sentiment  of  all  our  members  here. 
"  Geo.  W.  Thames,  jm." 

A  letter  from  J.  M,  Britt,  who  is  a  member  of  the  firm  of  J.  M.  Brltt  &  Co., 
who  Is  our  director  In  Georgia,  was  received,  dated  October  28,  1821,  by  our 
secretary.     And  writing  as  a  director  be  says  [reading] : 

"Replying  to  your  circular  of  the  26th,  beg  to  advise  that  the  brokers  and 
wholesale  grocers  !n  this  section  of  the  country  are  opposed  to  any  modifica- 
tion to  the  present  arrangements  of  the  packers  being  eliminated  from  whole- 
sale grocery  business, 

"  Our  Jobbers  Id  this  section  are  working  very  hard  to  prevent  any  change 
being  made."  y 

This  letter  is  from  EvansvlUe,  Ind.,  signed  by  L.  A.  Parker,  dated  October  27. 
Mr.  Parker  is  our  director  from  Indiana.    He  said  [reading] : 

"We  acknowledge  receipt  of  yours  of  the  21st  with  reference  to  the  proposed 
modification  by  the  Department  of  Justice  of  the  consent  decree  which  will  per- 
mit the  Big  Five  meat  packers  to  reenter  the  wholesale  grocery  business. 

"  We  believe,  after  careful  Investigation,  that  it  Is  the  opinion  of  the  food 
brokers,  wholesale  grocers,  and  canners  that  this  would  be  detrimental  to  the 
Industry."    Referring  to  the  modification  of  the  decree. 
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From  LouUvlUe,  Ky .,  Mr.  St^theosoii,  of  StepJienBOU  &  Oo.,  on  October  28, 
nrites  [readlDg] : 

"Your  letter  rotative  to  the  broker's  tjeciee.  1  bare  consulted  7  out  of  the  10 
Keotuckf  tnembersiiip,  and  all  of  them  empbatically  oppose  tbe  brokers  leeoter- 
ing  tlie  grocer;  business,  because  it  la  Impossible  to  restrict  tbem  or  divest  tbem 
of  their  tramp,  pool,  and  in  transit  car  advantages. 

"Tbey  further  feel  that  eventually  packers  would  find  a  way  to  operate  at 
a  less  expense  or  try  same  by  operatlne  ttieir  own  canneries  or  plants,  ellml- 
natlDg  brokers. 

"  Our  safety  lies  In  memlKtrg  engaged  in  the  buslnesa" 

A  letter  from  Detroit,  Mich.,  dated  Oetolwr  27,  from  Mr.  Floyd  B.  Bowen, 
o(  BowenHassett  Co. — Mr.  Eow«i  Is  our  director  in  MlciU^ui — is  as  follows : 

"Replying  to  your  circular  letter  of  October  26,  addressed  to  the  directors 
of  the  association,  of  which  I  am  a  Michigan  director,  i^lll  state  that  I  am  cer- 
tainly not  in  favor  of  any  modification  by  the  Department  of  Justice  whereby 
they  would  allow  the  Big  Five  meat  paekers  to  reenter  the  wholesale  grocery 
boBlness  In  tbe  distribution  of  caimed  foods,  dried  fruit,  etc. 

"  I  am  positively  against  their  competlnj;  with  the  wholesale  grocery  trade." 

Here  is  a  letter  from  St  Paul,  Minn.,  dated  October  27,  addressed  to  our 
secretary,  as  follows  [reading] : 

"  In  reply  to  your  circular,  received  this  morning,  regarding  my  opinion  as 
to  proposed  modiflcation  by  the  Department  of  Justice  permitting  the  meat 
packers  to  go  Into  the  grocery  business. 

"Personally,  I  am  opposed  to  this  and  feel  that  I  am  correctly  voicing  the 
sentiments  of  all  the  brokers  in  this  community.  There  has  been  quite  a  lot 
of  discussion  here  about  It,  and  all  concerned  seem  to  be  of  the  same  opinion, 
"  Yours  very  truly, 

"B.  B,  HOLBKRT." 

A  letter  from  Ward  Goodloe,  of  War  Goodloe  &  Co.,  St.  Louis,  Mo^  October ' 
%  1%3,  is  as  follows  [reading] : 

"We  have  your  favor  of  October  26  to  the  directors  requesting  their  oplalon 
OD  the  proposed  modification  by  the  Department  of  Justice  of  the  consent 
decree. 

"  We  are  opposed  to  the  modification  of  the  conswt  decree. 

"We  strong  urge  the  National  Food  Brokers  Association  to  take  a  Arm 
and  aggressive  position  against  the  modification. 

"Why  untte  tbe  'Gulliver'?" 

And  a  telegram  from  Omalia,  N^r.,  October  31,  as  follows  [reading] : 
"Jaues  M.  Horbs: 

"We  consider  proposed  modification  by  the  Department  of  Justice  which 
would  permit  meat  packers  reentering  wholesale  grocery  business  would  be 
•lettimental  the  general  industry  handling  canned  food  products  and  there- 
fore strongly  opposed  to  the  proposed  action. 

Cabtan  &  Jeitbbt  Co." 

Here  is  a  letter  from  a  New  York  City  broker,  In  which  he  iqiposes  the  modi- 
fication of  tbe  consoit  decree.  It  is  dated  October  28  and  addressed  to  onr 
secretary,  as  follows  [reading] : 

"Answering  your  letter  of  the  astb,  in  our  opinion  ft  would  be  detrimental 
to  tlie  mtire  grocery  trade  to  have  the  Big  Five  meat  packers  reenter  the  whole- 
sale grocery  bnsineas  because  tbey  would  come  In  direct  competition  with  tbe 
wholesale  grocers,  who  are  organized  to  do  a  grocery  business,  and  in  addi- 
tion to  this  with  their  financial  position  they  can  control  the  output  of  tbe 
canning  industry  in  any  one  sectiwi  and  distribute  it  through  their  branch 
houses,  which  wonld  eliminate  tbe  wholesale  grocer,  the  broker,  and  often 
cmsh  competitioii. 
"  Truly  yonrs. 

"GnwQK  NowLABD." 

A  letter  from  Charlotte,  N.  C,  dated  October  28,  from  William  E.  Rothery  Co., 
SB  follows  [reading] : 

"  In  the  absence  from  tlie  dty  of  our  Mr.  Rothery  we  are  unable  to  answer 
yours  of  the  26th,  except  to  say  that  he  has  often  expressed  very  forcibly 
his  opinion  that  any  modification  that  will  permit  the  Big  Five  to  reenter  the 
wholesale  grocery  business  would  be  disastrous  to  the  canners,  wholesale 
grocers,  and  the  public." 
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Hei«  la  one  from  Fargo,  N.  Dak.,  under  date  of  October  28,  from  oar  Btat« 
director,  Mr.  Freeman'a  flrm,  aa  follows : 

"  We  basten  to  r«plf  to  yoora  of  tbe  26tb  and  wlab  to  go  on  record  as  being 
abaolutely  Ofvoaed  to  tbe  modlicatlan  of  tlie  totalled  cooaent  decree,  because 
wboleaale  srocera  tumlsb  ample  fadlltlea  for  tbe  distribution  of  fooda,  canned 
fruits  and  vesetablee.  Wltb  tbe  packer  again  In  the  game,  th^re  Is  always  a 
tcnd«iC7  toward  moniqioly,  wbl4d)  la  coatlj'  to  the  consumer  and  would  In  time 
almost  eliminate  the  Independent  canner  and  Jobber. 

"  We  do  not  believe  In  the  centralised  control  of  our  food  market,  and  this  Is 
exactly  what  would  happen  tf  the  packers  ere  again  i>ennitted  to  «iter  the 
grocery  bualneas. 

"  Tours  truly, 

"On.  R.  Gbeehan  &  Son  (Inc.)., 
"  By  H.  F.  Daum." 

I  thank  yon  for  your  Indulgence,  Mr.  Chairman  and  gentlemen.  I  am  not 
going  to  take  up  any  more  of  your  time  mi  this. 

The  Chaumah.  Mr.  Dally,  Just  briefiy  state  the  funqtion  of  broken.  I  want 
it  for  the  record. 

Mr.  Daily.  Well,  Mr.  Chairman,  the  name  "  broker "  Is  frequently  misused, 
and  I  am  very  glad  you  asked  me  the  question.  The  food  broker,  as  we  under- 
stand him,  is  tbe  man  who  brtngs  the  producer  and  the  distributer  together, 
doing  BO  on  a  brokerage  or  percentage  basis.  In  other  words,  he  Is  paid  for 
hla  services,  with  a  small  percentage,  figured  on  the  net  amount  of  tbe  invoice. 

The  Chaibmak.  In  other  words,  you  find  the  purchaser  for  the  producer? 

Mr.  Daily.  We  find  the  purchaser  for  the  producer. 

The  Chairman.  And  flnil  the  producer  for  the  purchaser? 

Mr.  Daily.  Find  the  producer  for  the  purchaser, 

The  Chaibmas.  And  take,  a  percentage  for  your  services? 

Mr.  Daily,  Yea,  sir. 

The  Chaieman.  Doea  the  system  under  which  the  meat  packers  opemted  in 
these  unrelated  lines  uttllee  the  services  of  the  food  brokers? 

Mr.  Daiiy.  They  do ;  or  they  did,  rather. 

Tbe  Chaibman.  To  what  extent? 

Mr.  Daily.  A  very  large  extent. 

Tbe  Chaibman.  Then  the  entry  or  reentry  of  the  packera  into  this  business 
would  not  necessarily  mean  the  elimination  of  tbe  food  broker? 

Mr.  Daily.  Not  Immediately,  but  eventually. 

The  Chairuan.  That  Is  in  the  event  tliat  they  sbould  obtain  a  monopoly  of 
this  business? 

Mr.  Daily.  Tes,  sir. 

Tbe  Chaibuan.  And  your  fear  of  monopoly  is  based  upon  tbe  same  reasons 
that  the  other  gentlemen  have  heretofore  espressed  here? 

Mr.  Daily.  Well,  I  have  heard  but  a  few  of  them.  My  fear  is  based  on 
human  nature,  Mr.  Chairman.  There  is  no  actual  law  to  put  the  finger  on  an 
individnal  and  a  monopoly  which  would  control  $300,000,000,000  worth  of  dis- 
tribution ;  It  would  be  very  hard  to  locate  tbe  fellow  that  would  have  to  come 
up  to  the  front  and  admit  that  he  did  wrong.  I  know  that  human  nature  Is 
human  nature.  Business  naturally  Is  selfish.  The  Incentive  for  all  business 
is  to  increase  one's  business,  and  I  don't  know  what  would  happen  if  they 
tried  to  increase  it  to  $300,000,000,000,  but  that  is  Uie  basic  fear  In  the  minds 
of  every  man,  although  it  has  not  been  expressed  that  way,  I  think.  I  am  not 
dealing  with  the  moral  status  of  any  individual  or  any  particular  set  of  indi- 
viduals, but  I  know  the  eventual  outcome  of  such  gigantic  control  must  neces- 
sarily mean  the  mowing  down  of  the  weaker  forces. 

The  ChaibIiIam.  Mr.  Hall,  do  you  have  any  qneEtlons? 

Mr.  Hall.  No. 

The  Chaibuar,  Mr.  Daily,  do  yon  know  anythmg  about  the  proportion  of  the 
total  unrelated  lines  or  grocery  business  that  the  packers  bandied  J)efore  the 
entry  of  the  decree? 

Mr.  Daily.  TTiose  figures,  I  tbink,  have  not  been  available  to  the  public.  I 
have  never  heard  It.  The  packers  were  handling  all  kinds  of  canned  foods  and 
bottled  goods.  By  that  I  mean  such  products  as  catsup  and  grape  Juice  and 
cherries,  etc. 

The  Chaibmait.  I  believe  that  is  all.    Any  question,  Senator? 

Mr.  Smith.  No. 

Tbe  Chajemait,  Mr.  Ford? 
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Mr.  Ford.  No. 

(Witness  excnsed.)  « 

The  Chaibuak.  Mr.  Becknann  wants  to  take  the  4.46  trtdn.  We  wUl  uk 
Hr.  Bechmann  to  come  up. 

BTATEKEIITT  OP  UK.  ALFKES  H.  BECEKANN',  SECBSTAXY-TSEAB- 
UBEB  NATIONAI.  CKAIN  STOBE  aBOCEBS'  ASSOCIATXOH  OF  THE 

mnrEB  states,  new  tobe. 

The  Ghaibuan.  WUl  yon  give  your  name,  Mr.  Beckmann? 

Mr.  Bbcsuahk.  Uy  name  Is  Alfred  H.  Beckmann,  and  I  am  the  secretary  and 
treasurer  of  the  National  Chain  Store  Grocers'  AssoclaUon  of  the  United  States. 
Some  time  ago  it  came  to  my  attention  that  the  Attorney  General  bad  received 
reqnests  to  apply  to  the  court  to  modify  the  decree  which  was  consented  to  by 
the  meat  packers,  In  which  I  understand  they  agreed  not  to  extend  th^ 
monopoly  Into  the  production,  purchase,  sale,  and  distribution  of  food  products 
not  related  to  meat  and  meat  food -product*. 

I  think  I  Qrst  resd  of  this  proposal  to  modify  this  conseot  decree  from  an 
article  which  appeared  in  the  New  York  Journal  of  Commerce,  and  I  called  this 
to  the  attention  of  various  members  of  our  association. 

The  National  Chain  Store  Orocerif  Association  of  the  tJnlted  States  consists 
of  a  group  of  firms,  persons,  or  corporations  (not  over  36  at  present)  who  are 
engaged  in  the  business  of  operating  retail  grocery  stores  and  selling  direct  to 
the  consumer.  These  stores  usually  buy  their  products  from  the  manufac- 
turer or  producer  direct,  in  addition  to  which  they  frequently  buy  a  percentage 
of  tiieir  products  from  wholesale  grocera. 

Oar  claim  is  that  through  the  operation  of  these  chain  grocery  stores  end 
the  purchase  direct  from  the  manufacturer  or  wholesaler  and  through  our  ex- 
perience as  merchants  in  connection  with  merchandising  direct  to  the  con- 
sumer, we  are  able  to  make  a  saving  In  connection  with  our  purchases  which 
enables  us  to  sell  In  msny  liietances  our  goods  to  the  consumer  at  a  lower  cost 
than  perhaps  the  Individual  retailer  Is  able  to  do.  Our  business  Is  conducted 
on  a  cash-and-carry  plan,  which  eliminates  the  cost  of  service,  telephone,  credit, 
and  delivery  to  the  consumer,  and  of  which  the  consumer  gets  the  benefit.  In 
other  words,  while  the  ordinary  Individual  retail  grocer  malntalas  a  store  In 
which  he  sells  to  the  consumer  on  credit  and  makes  delivery  of  his  goods 
dally  in  his  own  wagMis,  frequently  tailing  orders  over  the  telephone,  involves 
an  extra  overhead  expense.  We  sell  in  the  chain  Btores  to  the  consumer  with- 
out this  extra  overhead  expense  provided  he  Is  willing  to  come  and  buy  the 
merchandise  and  take  it  away,  paying  cash  therefor,  and  we  consider  this  one 
of  the  economic  methods  of  distribution  to  the  consumer. 

We,  however,  recognize  that  the  expense  which  we  have  in  connection  with 
the  purchase  ol  the  food  products  which  we  sell  In  this  manner  Is  not  suhstan- 
Uaily  different  from  the  expense  of  the  individual  wholesale  grocer,  tiecause  it 
is  sn  economic  fact  that  all  kinds  of  food  products  coming  from  all  sections  of 
the  world  have  to  bear  the  cost  of  original  production,  assembling  or  prepa- 
ration, and  transportation  to  the  point  where  they  are  In  condition  to  be  di&- 
trtbnted  to  the  consumer.  Our  saving  substantially  is  Involved  In  the  method 
which  we  use  of  distributing  these  goods  to  the  consumer  and  the  quick  and 
more  frequent  turnover  which  we  employ. 

I  am  Instructed  to  say  that  we  are  opposed  to  the  modiflcatlon  of  this  con- 
sent decree,  which  would  enahle  the  packers  to  extend  the  monopoly  which  they 
now  have  In  meat  and  meat-food  products  Into  the  field  of  unrelated-food  prod- 

The  reason  we  are  opposed  to  this  modification  is  that  we  helleye  that  If  the 
peckers  are  allowed  to  go  into  this  field  they  will  sooner  or  later  obtain  a 
substantial  monopoly  or  at  least  control  over  the  source  of  supply  of  a  lai^ 
part  of  the  food  products  which  we  have  to  buy  In  order  to  have  for  distribution 
what  the  consumer  wants  and  at  a  reasonable  cost. 

We  feel  confident  that,  as  the  representatives  of  the  chain-store  system  of 
distribution  to  the  consumer,  we  can  buy  much  cheaper  if  there  ta  not  a 
monopoly  In  any  one  of  the  lines  of  food  products  which  we  are  obliged  to 
handle  in  order  to  please  and  satisfy  the  demands  of  the  consuming  public  and 
at  a  low  cost. 

We  therefore  wish  to  protest  against  any  action  by  the  Attorney  General 
before  the  court  looking  to  a  modification  of  this  decree. 
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Furthermore,  I  would  like  to  say  that  I  do  not  see  why  any  Bucb  step  is 
necessary.  The  packers  have  not  asked  for  it,  ^s  I  understand,  and  certainly 
nothing  which  I  have  heard  since  I  have  beoi  attending  these  hearings  has 
Indicated  to  me  that  a  modihcatlon  would  be  anything  other  than  an  ahaolute 
Injury  to  the  consuming  public  of  the  United  States  and  to  the  existing  chan- 
nels of  distribution  of  which  wo  are  one.  We  feel  that  we  are  Closer  to  the 
public  than  any  other  channel  of  distribution  and  know  somewliat  of  their 
feeling. 

I  understand  that  the  canners  of  California  say  that  they  fear  that  they 
would  be  put  out  of  business,  at  least  many  of  the  smeller  ones,  if  the  packers 
were  allowed  to  utilize  the  methods,  which,  as  a  monopoly,  they  have  ntlllzed 
In  the  past  tn  connection  with  the  derelopment  of  their  huge  nHtnopoly  in  meat 
and  meat-food  products. 

I  do  not  believe  that  we  would  be  exactly  put  out  of  bnstness,  but  I  do 
believe  honestly  and  sincerely  that  the  public  would  have  to  pay  more  for 
the  merchandise  which  we  sell  direct  to  them  if  the  packers  are  allowed  to 
-extend  their  monopoly  Into  the  various  unrelated  lines  of  food. 

There  are  and  always  will  be  legitimate  channels  of  distribution  from  pro- 
ducer to  wholesalers,  to  retailers,  to  chaln-store  grocers,  and  to  mall-order 
houses.  Yet,  If  these  channels  of  distribution  are  eliminated,  and  we  beUeve 
they  will  be  by  monopollsttc  control,  the  innocent  bystander,  the  consnmer,  will 
he  the  greatest  suffer.  We  believe  that  efficiency,  supply  and  dmand,  rather 
than  monopolistic  agencies  should  govern  dlBtrlbntion. 

The  Ghaibuaiv.  Mr.  Backmann,  yon  fear  that  the  packers  will  get  a  monopoly 
If  they  are  permitted  to  resume  those  lines? 

Mr.  Becsmann.  I  do,  sir. 

The  Chatsuan.  Is  that  based  upon  the  same  reasons  that  have  been  given 
"by  the  other  gentlemen  who  appeared  here  before? 

Mr.  Bbckmanh.  PraeMcally  so;  yes,  sir. 

The  Chairman.  Are  you  familiar  with  what  percentages  of  these  unrelated 
lines  the  packers  handled  prior  to  the  entry  of  this  decree? 

Mr.  Beckmann.  Not  with  any  degree  of  accuracy. 

The  Chaibuait.  E>o  you  know  any  of  the  unlawful  acts  or  unfair  acts  that 
-the  packers  have  committed  prior  to  the  entry  of  this  decree? 

Mr.  Beckhann.  I  do  not. 

The  Chairman.  Mr.  Beckmann.  It  has  been  said  that  the  wholesale  grocers 
fight  the  chain  stores.    Is  that  true? 

Mr.  Becemann.  I  couldn't  say  that  it  le  true  that  they  were  fighting  the 
-chain  stores  in  the  way  you  put  It;  no,  sir. 

The  Ghaibuan.  Do  you  buy  from  the  wholesale  grocers? 

Mr,  Beckmark.  In  some  Instances;  yes,  sir.  As  a  general  rule  buy  direct 
from  the  manufacturer,  with  very  few  exceptions. 

The  Chaibman.  And  do  not  purchase  from  the  wholesale  grocers? 

Mr.  Becsuamn.  In  some  Instances ;  yes,  sir. 

The  Chaibman.  Do  you  experience  any  trouble  In  that? 

Mr.  Becemann.  Tes,  sir. 

The  Chaibmah.  From  what  source  does  the  trouble  come? 

Mr.  Bbckmann.  In  some  sections,  where  either  the  brokers  or  wholesale 
grocers,  for  posedbly  selfish  reasons,  I  would  say,  might  use  their  Influence 
against  the  development  of  the  chain-store  industry. 

The  Chaibmaw.  That  would  have  a  tendency—buying  direct  would  have  a 
tendency  to  eliminate  them,  I  assume? 

Mr.  Beckmann.  Not  necessarily,  because  they  are 

The  Chaibman  (tntvrposing).  It  would  to  a  certain  extent  decrease  their 
-volume  of  business  then? 

Mr.  Bbckmann.  Tes. 

The  Chaibman.  I  believe  that  is  all  I  care  to  ask. 

Mr.  Hau..  How  many  chain  stores  are  there  In  your  organization? 

Mr.  Becicmann.  We  have  only  32  members  now  representing  about  12,000 
stores. 

The  Chaibman.  Are  there  any  other  questions,  Senator,  or  Mr.  Breed? 

Mr.  Bbeeo.  Somebody  handed  me  this  question  to  ask  Mr.  Beckmann.  It 
reads :  "  When  chain  stores  are  short  of  supplies,  where  do  they  get  them?  " 

Mr.  Beckmann.  My  answer  to  that  Is  that  that  seldom  prevails,  sir.  We  are 
«ueh  large  buyers  that  we  never  find  ourselves  In  that  uncomfortable  condition. 

The  Chaibman.  Does  anyone  else  have  anything  further  to  a*?  Thank  you 
-very  much,  Mr.  Beckmann. 
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The  Chaibuan.  Will  you  state  your  full  name.  Mr.  La  France? 

Hr.  La.  Fbasgx.    E.  S.  Lb  France. 

The  Chaikman.  Proceed  in  yonr  own  way,  Mr.  La  France. 

Mr.  IiA  Fbahok.  At  the  outset,  Mr.  GhaiiBiaii,  and  gentlemen,  I  want  to  toy 
that  I  have  not  come  here  prepared  with  a  vaet  amonnt  of  data.  That  I  am  a 
member  of  the  National  Erant  Packers'  Association,  and  at  a  meeting  held,  I 
ticUeve,  on  June  8,  at  which  meeting  1  was  not  present,  the  following  resola- 
tiim  waa  adopted 

The  CHAmcAR.  Will  you  permit  me  to  Interrupt  yon?  May  [  ask  how  many 
manben  your  association  has.  If  you  know? 

Mr.  La  Fkahck.  J  do  not  believe  I  can  give  you  that  information,  not  being 
in  officer  of  it.  Mr.  Sleaaman  here  is  an  officer  of  that  association,  and  he  can 
give  yon  the  Information,  I  think. 

The  Chaibman.  Well,  what  Is  your  company! 

Mi.  l^  FaAHCK.  The  P^ia  Pickling  Co.,  of  Winona,  Minn.  I  am  preeldeat 
and  general  manager  of  that  company. 

The  Chaisman.  Proceed  In  yonr  own  way- 
Mr.  La  Fkakcc  At  this  meeting  of  the  National  Kraut  Packers'  Assodation, 
beU  at  Toledo  on  June  8,  1921,  the  following  resolution  was  adopted  nnanl- 
Bonalr,  as  I  nndarstaod  it: 

"  Wbereaa  it  la  sdf-evident  that  If  the  Big  Five  meat  packers  ere  brought 
iBMler  Federal  control  as  now  being  proposed  In  Congress,  their  handling  of  the 
M>-called  unrelated  lines  from  the  marketing  of  which  they  are  now  forbidden, 
will  Dot  be  a  menace  to  trade  but  of  material  benefit; 

"Wbereaa  the  ti>emb«rs  ot  the  National  Kraut  Packers'  Association  repre- 
sent tbe  majort^  of  the  manafacturers  and  canners  of  kraut  of  the  United 
States  who  have  heretofore  marketed  a  material  part  of  their  product  throng 
tbe  Bl«  Flv«  Meat  Patken; 

"  Whereas  tbe  meat  packers,  tbrongb  their  efficient  and  economic  distribution 
eorerliiK  retail  trade  not  generally  readied  by  other  distributing  agencies,  par- 
ticiil«rl7  retail  meat  markets  where  the  public  are  accustomed  to  purchase 
kraut; 

"Wbereaa  prior  to  tbe  meat  packwa  being  restricted  from  tbe  handling  of 
narriiated  lines,  a  liberal  quantity  of  kraut  was  sold  them  as  '  futures,'  helping 
tlter^ty  to  etablUae  prodncti(Mi  and  the  market ; 

"  Wbereaa  this  year  rery  little,  if  any,  kraut  has  been  sold  as  '  futures,'  and 
prodnctltai  materially  cortailed ; 

"  Whereas  an  Increaae  fn  the  market  for  and  tbe  consnmptloa  of  kraut  would 
stlmnlate  tbe  growing  of  cabbie  and  broaden  the  farmer's  mai^et ; 

**  Beaoltied,  That  tbe  decree  Imposed  upon  the  Big  Five  packers  against  han- 
dling unrelated  lines  should  be  removed  wid  that  copies  of  this  resolution  shall 
be  sent  to  tlie  congressional  RepresentatlTes  and  Senators  of  the  district  In  which 
onr  members  are  located." 

tiow,  I  am  here  as  a  member  of  the  committee  appointed  to  appear  before 
Ibis  bad;.  Onr  line  of  products  are  In  a  large  measure  veetly  differmt  to  the 
lines  tbat  yon  Have  been  listening  to  here  this  afternoon;  namely,  the  canner. 

As  yon  peitaaps  know,  the  product  of  sauerkraut,  and  pickles,  and  otber 
coodlBienta  related  to  them  are  in  themselTes  of  a  perishable  nature,  and  I 
presome,  probably  not  because  of  the'  fact  that  we  are  large  producera  of 
kraot— 'We  happen  to  be  members  of  the  Kraut  Packers  Association,  but  we  are 
not  factors  In  the  business  by  any  means — but  largely  because  prior  to  the 
packerar  decree  a  large  source  of  our  outlet  for  our  product  was  through  the 
packers,  ts  why  this  18  dMie. 

Now,  we  have  found  that  In  the  past  few  years  there  has  been  somewhat  of 
an  evolntton  taking  place  In  the  distribution  of  foods  to  the  consume.  For- 
merlr  the  retail  meat  dealer  handled  meats  absolutely.  He  paid  no  attention 
to  otber  lines.  But  gradually  he  has  gotten  into  handling  the  lines  that  are 
mnewbat  related  to  his,  lines  of  a  perishable  nature,  because  of  the  fact  that 
his  HarnDondlngs,  his  equipment,  are  better  adapted  to  handle  such  perishable 
foods.     Usually  he  has  got  refrigeration ;  tip  usually  does  bis  business  in  rooms 

101416— 22 16 

Dig  izedtv  Google 


240  PACKEBS'   CONSENT  DECREE. 

that  &re  not  heated,  and  as  a  result  he  Is  able  to  handle  sauerkraut  txpoKd, 
and  other  such  food  cominoilltles,  and  get  them  to  reach  the  consumer  In  a 
very  much  better  condition.  And  so  I  renlly  believe  thot  it  waa  the  retail  meat 
dealer  who  probably  Induced  the  packer  to  gradually  work  into  other  lines. 

I  am  not  here  to  fight  the  battles  of  the  packer,  nor  representing  any  interest 
particularly,  beotuse  we  dispose  of  a  large  portion  of  our  products  through  the 
wholesale  grocer,  whom  we  regard  as  our  friend,  anil  we  certainly  would  not 
like  to  see  anything  done  that  would  be  of  Injury  to  hlra. 

However,  I  have  been  unable  to  see  where  there  would  be  an)'  gigantic 
calamity  occurring  If  the  meat  packer  were  permitted  to  return  Into  the  handling 
of  food  lines  other  than  that  which  he  himself  produces. 

Our  experience  with  the  packer  was  a  very  satisfactory  one.  We  had  occa- 
sion to  do  a  large  volume  of  hnslneeB  with  the  Armour  Packing  Co.,  and  with 
Wilson  &  Co.,  and  we  now  are  doing  businesB  with  small  meat  packers  who 
are  not  Include^  in  this  Big  Five.  We  have  in  our  .city  a  amall  packing  plant 
that  travels  a  number  of  salesmen,  and  thia  distributes  a  large  amount  of  our 
product,  thereby  redneing  the  overhead  expenses  in  their  salesmen,  and  dis- 
tributing for  us  a  large  quantity  of  foods  to  the  retail  meat  dealers,  am)  some 
groceries. 

Our  experience  with  the  packer  was  thia :  That  comparatively  no  claims  ever 
came  to  us  for  foliage;  that  he  was  very  prompt  Is  meeting  his  obligations; 
that  he  was  liberal  in  his  purchases,  and  covering  a  large  volume  of  business, 
over  a  period  of  time,  the  losses  incurred  through  the  handling  of  the  meat 
packor  were  practically  nothing — oh,  they  were  infinitely  small.  No  claims  of 
any  consequence  for  having  come  back  to  us. 

The  packers  were  reasonable  with  us.  We  aim  to  pack  our  own  lines  as  much 
as  we  can  nuder  our  own  private  brands,  endeavoring  to  build  up  a  business 
upon  the  quality  of  merchandise  which  we,  oursdves,  pack,  and  the  packer, 
in  our  Instance,  did  not  exact  of  us  to  p»ck  our  stufF  under  his  private  brands. 
He  was  willing  to  distribute  them  to  his  trade  tinder  our  established  brands. 

^Therefore  I  presume  that  possibly  I  was  selected  as  a  member  of  this  com- 
mittee, not  to  come  here  and  flght  for  any  Interest.  Our  Interests  are  served 
by  the  parties  that  are  Involved  in  this  controversy.  We  are  friendly  to  the 
Jobber,  and  we  have  had  splendid  service  from  the  packer.  We  have  no 
cause  to  record  any  complaint  as  to  his  methods. '  We  found  that  the  packer 
was  usnally  willing  to  pay  us  a  reasonable  price  for  our  merchandise;  that 
his  most  eiacting  conditions  In  his  purchases  were  extreme  quality,  and  we 
found  that  it  was  harder  to  meet  the  packer's  views  In  supplying  him  with 
quality  merchandise  rither  than  in  supplying  him  with  merchandise  at  low 
prices. 
'  That,  substantially,  Mr.  Chairman,  Is  my  report  to  this  committee. 

The  Chaismar.  Mr.  La  Prance,  your  contention,  then.  Is  that  the  meat 
packer,  by  being  In  close  touch  with  the  retail  meat  market,  gave  you  a  wider 
distribution  of  your  products  than  yon  otherwise  secured ;  Is  that  it? 

Mr.  La  Fbarox.  Substantially ;  yeft 

The  Cbaibuak.  In  addition  to  that  the  service  that  the  meat  packer  rendered 
In  the  distribution  of  your  goods  was  entirely  satisfactory? 

Mr.  La  Fsahcb.  Yes,  sir. 

The  Chaibuah.  Do  you  fear  that  if  the  meat  packer  reenters  these  lines 
that  he  will  obtain  a  mmopoly  In  these  lines? 

.  Mr.  La  Francs.  I  have  stated  in  the  record  that  I  apprehended  no  great 
calamity  If  he  did  return  In  it,  simply  because  of  this  fact,  that  because  of 
his  equipment  for  handling  perishable  foods  that  he  was  better  equlK>ed  to 
handle  it  on  a  large  scale  with  a  leas  liability  of  loss  than  the  average  whole- 
saler. 

The  CnAiBMAK.  Did  yon  ever  experience  any  unfair  acts  of  the  packers 
In  the  handling  or  distribution  of  your  goods?  i 

Mr.  La  France.  Absolut^y  none. 

The  Chaibman.  Have  you  any  questions,  Mr.  Hall? 

Mr.  Hau..  Mr.  La  France,  it  has  been  stated,  I  think,  that  in  regard  to 
their  purchases  they  were  willing  to  purchase  low,  and  were  not  always 
careful  of  the  quatl^.    1  understand  yon  to  say  that  it  was  just  the  reverse? 

Mr.  La  Fbarcb.  Well,  I  think  yon  misunderstood  my  statement,  sir.  My 
statement  was  tliat 

Mr.  Hat  J,.  No;  It  was  not  you.     It  was  before  p 
I  understood  you  that  they  aim  at  quality ;  1b  that  II 
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Mr,  La  Fbanck.  That  la  onr  esperfenee,  that  they  were  very  exacting  In 
quality. 

Mr.  D.  H.  Gbay,  of  Armona,  Calif.  Mr.  Chairman,  in  addition  to  your  ques- 
tions I  have  a  few  that  I  would  like  to  have  introduced  into  the  evidence  and 
asked  of  the  witness,  If  you  will  read  them,  please. 

The  Chajbuar.  Over  what  period  o(  time  did  you  deal  with  the  patters, 
Mr.  La  France? 
Mr.  La  Fbahcb.  A  period  of  about  three  years. 

Tile  Ohaibman.  And  iu  a  general  way  what  were  the  commodttleB  that 
they  handled  for  you? 
Mr.  I^  Fbarce.  PichloB  and  sauerlcraut.    Those  are  our  two  principal  lines, 

Ttie  Chaibmar.  Do  you  think  tliat  tlie  consuming  public  will  be  Injured 
If  the  packers  are  permitted  to  resume  the  handling  of  tbese  unrelated  lines? 

Mr.  La  Fbakce.  I  ttill  to  see  where  the  consumer  would  suffer. 

The  CHAiBMAt?.  Have  you  talked  with  any  other  canners  about  this? 

Mr.  La  Fbanct.  I  have  not.  I  have  bad  very  little  discussion  of  It.  This 
matter  was  brought  to  my  attention— I  was  not  present  at  the  meeting  Uiat  I 
was  appointed  at.  I  presume  that  my  appointment  was  largely  due  to  our 
having  done  some  business  with  the  packers.  I  have  not  discussed  the  matter, 
and  I  have  come  bere  with  no  data,  and  the  report  that  I  have  given  you 
was  simply  our  experience  from  dealing  with  the  packer  prior  to  this  decree. 

The  Chaibuan.  It  has  been  charged  there  that  the  wholesale  grocers  have 
been  using  all  of  their  efforts — some  of  which  are  fair  and  aouie  of  which  are 
unfair— to  Influence  the  canner  or  packer  of  these  commodities  to  oppose  this 
nwiditicBtion.     Have  you  had  any  experience  In  that  line? 

Mr.  La  Fbanck.  Well,  comparatively  no.  I  have  had  letters  (to  forward 
setting  fortb  the  probability  that  the  packers  would  get  a  monopoly  and  go 
Into  the  nmnufacturing  bu^ness  If  they  were  left  to  do  so. 

The  Chaibmab.  You  have  received  some  letters  from  wholesale  grocera  upon 
this  subject,  I  assume? 

Mr.  La  Fbancb.  I  think  I  have. 

The  Chaibuan.  Do  yon  care  to  discuss  those  or  not? 

Mr.  La  Pbahce,  I  do  not  believe  I  would  care  to  discuss  them,  Jir.  Chiiirman. 

The  Chaibman.  That  is  all  right. 

Mr.  Breed.  Mr.  Galloway,  whose  questions  were  those  that  were  presented, 
may  I  ask? 

The  Chaibmak.  Mr.  Gray  sent  them  up. 

Mr.  Bbeed,  Where  is  Mr.  Gray  from? 

Mr.  Gbay.  Armoua,  Calif. ;  D.  H.  Gray. 

Mr.  Bbeed,  E>oes  he  represent  kraut  p 

The  Chaibuan.  I  really  don't  know.  He  will  appear  later ;  won't  you,  Mr, 
Gray? 

Mr,  Obey.  I  think  so. 

The  Chairman.  He  will  appear  later.  What  service,  if  any,  Mr.  I^  France, 
lan  the  meat  packers  render  in  distributing  your  products  that  the  wholesale 
grocers  can  not  render  equally  as  well? 

Mr,  La  France.  Well,  possibly  he  may  be  more  efliclent  in  storage  facilities, 
and  in  his  shipping  he  utilizes  refrigerator  cars,  where  sometimes  the  whole- 
saler is  not  permitted  to.  I  believe  the  wholesaler  ought  to  be  granted  the  same 
|irivll^;es,  so  far  as  shipping  facilities  ate  concerned,  that  the  packers  have. 

The  Chaibuan.  Would  this  close  contact  with  the  retail  meat  trade  also 
be  an  additional  fucllity.  perhaps,  that  the  meat  packer  has  over  the  wholesale 

Mr.  La  Fbance.  Well,  I  don't  know  as  it  would  be  any  particular  advantage, 
slut-e  most  of  the  wholesale  gr[>cers  to-day  are  calling  upon  the  meat  markets. 
Most  of  them  handle  the  line  of  groceries. 

The  Chairman.  That  was  a  condition  that  existed  formerly  more  than  it 
does  now.  I  assume? 

Mr.  La  Fbance.  Yes. 

The  Chairman.  What  Is  the  approximate  size  of  your  plant,  Mr.  La  France? 

Mr.  La  France.  Well,  it  is  a  5100,000  corporation;  it  is  a  Minnesota  cor- 
poration. 

The  Chairman.  Well,  in  pack,  I  mean., 

Mr,  La  France.  In  Che  kraut  pack,  our  kraut  pack? 

The  Chaibuan,  Yes, 

Mr.  L*  France.  Xonnally  from  two  to  three  thonsand  barrels  of  kraut. 
Pickles  is  onr  main  business. 
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Tbe  GHAiKifAiT.  And  BS  to  pickles? 

Mr.  La  Fbance.  100,000  buahels  this  year. 

Mr.  Obat.  I  would  Hfce  to  ask  one  qneatlon,  with  your  approval,  Mr.  Chair- 
man. And  tbBt  is  this :  Since  the  consent  decree  has  taken  place,  and  the 
packer  has  been  withdrawn  froni  the  field  of  oi)eratlon8  In  dlatrlbution,  what 
effect  has  that  had  upon  your  business? 

Mr.  La  France.  Well,  naturally  our  business  has  been  lew.  bnt  T  do  not 
really  lay  It  altogether  to  the  decree.    Ffnanclal  depression,  and  then  the  year 
1920  waa  an  absolute  failure,  almost.  In  our  line  of  endeavor,  so  we  have  not 
thus  far  noticed  any  appreclabe  dlfCerence. 
-  The  Ghaibmati.  Senator  SmlMi,  have  yon  any  qneattons? 

Mr.  SurrH.  What  Is  the  size  of  your  organization? 

The  Chairman.  He  stated  that. 

Mr.  Smith.  The  number  of  plants  Interested  In  your  kraut  organization,  of 
which  you  spoke? 

Mr.  La  Fbance.  Well,  we  have  the  one  main  plant,  operating  10  stations  in 
various  secdons  of  the  country,  contributing  to  it. 

The  Chaibman.  He  iue«ns  the  National  Rraut  Packers'  AssodatJon.  Don't 
you.  Senator? 

Mr.  Smith,  Yes,  I  mean  the  Natlonnl  Kraut  Packers'  Association.  Ton  apeak 
for  the  National  Kraut  Packers. 

Mr.  La  France.  Tes,  sir. 

Mr.  SuiTH.  That  is  saner  kraut,  isn't  it? 

Mr.  La  Pbance.  Tes,  sir. 

Mr.  Skitb.  The  National  Saner  Kraut  Packers? 

Mr.  La  Fbance.  Yes,  sir. 

Mr.  Smith.  How  many  organizations  are  there,  or  plants,  engaged  In  the 
manufacture  of  aauer  kraut  who  are  members  of  the  oiganlzatlon  for  which 
yon  are  speaking? 

Mr.  La  France.  I  Just  told  the  chairman  &  short  time  ago  that  I  could  not 
answer  the  question  deflnltely,  not  being  an  officer  of  it,  hut  I  think  practically 
every  kraut  packer  In  the  country  la  affiliated  wltJi  the  oi^ntzatlon. 

Mr.  Smith.  Do  you  know  how  many  there  are? 

Mr.  Li  Feance.  I  couldn't  tell  yon  offhand. 

Mr.  Smith.  Was  it  your  executive  committee,  or  was  It  a  meeting  o(  your 
entire  organization? 

Mr.. La  France.  It  was  a  regular  meeting  of  Qie  organization. 

The  Chairman.  May  I  int-emipt  you,  Senator,  to  ask  a  question?.  Do  any 
of  the  meat  packers  own  any  stock  In  yonr  company? 

Mr.  La  France.  Absolutely  none. 

The  Chairman.  Do  you  own  any  stock  In  the  meat  packers? 

Mr.  La  Franck.  No,  sir. 

The  Chairman.  Have  you  any  contracts  with  the  meat  packers  now? 

Mr.  La  Fbance.  No,  sir. 

The  Chairman,  AH  right,  Senator. 

Mr.  Smith.  About  how  many  plants  are  there  manufacturing  saner  kraut, 
to  your  best  Judgment? 

Mr.  La  France.  I  couldn't  answer. 

Mr,  Smith.  Fifty? 

Mr.  La  France.  I  couldn't  tell  you  that. 

Mr.  Smith.  Twenty-five? 

Mr.  La  France.  Yes,  at  least,  find  more. 

The  Chairman,  I  think  the  gentleman  following  will  answer  that,  won't  he? 

Mr,  La  France.  Tes,  he  la  an  officer  in  the  association,  Mr.  Slessman  can 
answer  that. 

The  Chairman.  Senator,  I  think  we  can  get  that  information  from  htm 
definitely. 

Mr.  Smith.  1  thought  possibly  be  could  give  it  to  us.  I  just  wanted  to  find 
out  what  volume  of  citizens  you  were  speaking  for  who  felt  that  the  packers 
would  be  of  service  to  them  In  their  business. 

Now,  how  do  you  finance  your  saner  kraut  manufacturing?  Do  yon  buy  the 
raw  material  from  the  farmer,  or  how  do  you  obtain  it? 

Mr.  La  France.  We  enter  Into  contracts  very  similar  to  what  has  be«i 
related  here  by  the  gentlemen  who  have  preceded  me.  We  contract  In  the  winter 
time.  The  product  is  planted  in  the  spring,  and  it  Is  grown  under  onp  super- 
vision, and  contracted  to  turn  the  ent're  output  at  a  fixed  price  per  ton  or  per 
bushel. 


.V^iOU^lL" 


FACKEBS'   CONSENT 

Hr.  Smith.  Do  you  finance  It? 

Mr.  La  Fbancb.  Xes,  sir. 

Mr.  SwTH.  Through  your  bankers? 

til.  La  Fkakce.  Yes,  air. 

Mr.  Smith.  Is  your  raw  material  expensive! 

Mr.  La  Fbancix  Quite  so.  And  we  have  to  carry  it  for  a  long  time.  Our 
raw  material,  before  it  is  ready  tor  market,  requires  carrying  for  a  long  time, 
ana  we  aim  to  carry  a  year's  crop  ahead  of  us  if  we  can. 

Mr.  Smith.  How  does  the  value  of  the  raw  material  compare  with  the  cost  of 
DunDfacture? 

Mr.  E/A  Fkancb.  I  don't  really  know  as  I  understand  your  question,  sir. 

Mr.  Smith.  What  would  be  the  price  of  tbc  unmanufactured  cabbage  that  it 
Umade  from?    It  is  made  from  cabbage,  Isn't  it? 

Mr.  La  Foakcx.  Xes. 

Mr.  Smith.  Well,  what  would  be  the  price  of  the  unmaaufactnred  c8l)baKe 
compared  with  the  price  of  the  same  weight  of  manufactured  product? 

Mr.  La  France.  Well,  that  varies  very  largely.  That  is  inflnenced  by  the 
erops. 

Mr.  Smith.  Well,  the  average? 

Mr.  La  France.  Out  contracted  prices  are  vastly  different  sometimes  than 
the  market.  Sometimes  we  pay  more  for  cabbage  than  the  market  affords,  and 
sometimes  our  contracts  are  advantageous. 

Hr.  Smith.  Do  you  finance  your  purchases  and  manufacture  through  the  use 
of  credits  given  you  In  part  by  your  sales  to  the  wliolesale  merchants? 

Mr.  La  Fkance.  Absolutely  not.    We  use  our  corporate  credit. 

Mr.  Smith.  You,  then,  are  not  dependent  upon  your  sales  to  the  wholesale 
merchants  to  help  finance  your  product? 

Mr.  La  Fkance.  No. 

Mr.  Smith.  Now,  what  proportion  of  your  output  did  you  sell  to  the  meat 
packers,  and  what  to  the  wholesale  merchants? 

Mr.  La  Fbahce.  WelL,  I  should  imagine  probably  the  wholesalers  got  60  per 
«nt  of  our  product,  and  40  per  cent  to  the  packers.  With  the  wholesale  trade 
we  work  the  retail  trade  and  turn  onr  orders  over  to  the  Jobbess. 

Mr.  Smith.  If  the  packers'  reentrance  and  continued  entrance  Into  the  un- 
related food  stuffs  brought  about  the  elimination  of  a  large  part  of  the  wholesale 
merchants  and  the  substitution  of  the  packers~a  few — for  the  present  mode  of 
distribution,  would  that  be  beneflclal  or  Injurious  to  your  business? 

Mr.  X.A  Fbance.  Why,  I  tblnk  it  wonid  be  Injurious  to  the  general  pubDc. 

Hr.  SuiTB.  And  it  would  be  injurious  to  Uie  general  public? 

Hr.  La  Fhancb.  Yes,  sir,  I  do  believe  it. 

Mr.  Smith.  And  If  that  is  seriously  a  menace  It  would  not  be  advisable, 
wotdd  it.  In  the  Interests  of  the  general  public,  for  them  to  Invade  the  unrelated 
foodsnpply? 

Mr.  La  Fbahcb,  If  It  Is  a  serious  menace  it  certainly  would  not  be. 

Mr.  Smith.  Then  the  real  question  of  dlffer^ice  Is  wheliher  It  Is  a  m^iace 
or  Is  not,  in  your  judgment? 

Mr.  La  Fbahce.  Absolutely. 

Hr.  Smith.  That  Is  all. 

The  Chaismah.  Mr.  Breed? 

Mr.  Breed.  Just  a  few  questions.  Mr.  La  France,  how  many  directors  are 
there  in  the  National  Kraut  Packers'  Association? 

Mr.  La  Fbauck.  There  are  five  or  six,  I  believe. 

Mr.  Bbeed.  Can  you  say  whether  all  of  the  directors  of  the  association  are 
favorable  to  the  modification  of  this  decree? 

Mr.  La  Feance.  Why,  It  is  quite  apparent,  since  it  was  a  unanimous  reso- 
lution, carried  unanlmonsly. 

Mr.  Bkeed.  The  reason  I  ask  you  Is  because  I  have  a  letter  here  from  Mr. 
Hart,  of  Hart  Bros.    Is  he  not  a  member  of  the  association? 

Mr.  La  Fbance.  1  don't  know  whether  he  is  or  not. 

Mr.  Bbeed.  Do  you  know  him? 

Mr.  La  France.  No,  sir. 

Mr.  BsBBD.  Are  yon  a  director? 

Mr.  La  France.  No,  air. 

Mr.  BsEED.  Oh,  you  are  not  a  director? 

Mr,  La  Fbance.  No,  i9lr,  I  am  not.     I  am  just  a  member. 
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Mr.  Bbbbd.  Well,  the  reason  that  I  asked  was  this:  This  Is  a  letter  of 
November  1,  addressed  to  Mr.  Arthur  Williams,  of  R.  C.  Williams  &  Co,,  New 
York,  signed  by  Mr.  Hart,  In  which  he  aays : 

"  In  fact,  I  am  a  member  of  the  board  of  directors  of  the  National  Kraut 
Association,  and  fou  can  take  my  word  for  It  that  I  am  opposed  to  the  Big 
Five  gettlsg  back  Into  the  grocery  business."  and  so  forth. 

Would  that  atTect  your  opinion  at  all  with  respect  to  the  opinion  of  your 
board  of  directors? 

Mr.  La  Fbancb.  Why,  as  I  stated  at  the  outaet.  I  was  not  present  at  the 
original  meeting.  That  tlie  original  announcement  came  to  me,  of  mj  being 
on  the  commltteee,  and  I  was  In  sympathy  with  the  contents  of  the  resolution, 
in  so  far  as  our  huslueas  having  been  very  satisfactory  with  the  packer  in  the 
past. 

Mr.  Bbeto.  Well,  do  you  know  who  the  pretddent  of  the  National  Kraut 
Packers'  Association  Is,  Mr.  La  France? 

Mr.  La  Fbancb.  Mr.  Babcock,  Isn't  it,  Mr.  Slessman? 

Mr.  Slbssuan.  Martin  Meeter. 

Mr.  Bbeed.  Wasn't  Mr.  Siessmao  the  presldHit  this  last  year? 

Mr.  La  France.  No,  sir. 

Mr.  Bbxed.  Has  he  ever  been  president  of  the  Fremont  Kraut  Co.? 

Mr,  La  Fbanck.  I  think  he  has. 

Mr.  Bbeed  You  thing  he  has? 

Mr,  La  Fbance.  I  can  make  it  clear  right  here,  gentlemen.  As  I  naid  at 
the  outset,  we  are  more  In  tbe  pickle  bilsiness  tlian  we  are  in  the  kraut  busi- 
ness. They  are  very  closely  related,  and  we  have  two  onitanlzatlons,  the 
National  Pickle  Packers  and  the  National  Kraut  Packers. 

Mr.  Bbeed.  Which  are  you  representing? 

Mr.  La  Fbance.  I  am  a  member  of  both.  I  am  a  member  of  the  National 
Krant  Packers'  Association  and  I  am  a  member  of  the  National  Pickle  Packers' 
Association. 

Mr.  Bbeed.  Well,  which  are  you  representing,  Mr,  La  France? 

Mr.  IjA  Fbance.  I  am  here  on  the  committee  of  the  Kraut  Packers. 

Mr.  Bbeed,  Yon  are  here  on  the  committee  of  the  Kraut  Packers? 

Mr.  La  Fbanoe.  Yes. 

Mr.  Bbeed.  W^l,  you  say  Mr.  Sleesman  was  the  president  of  the  National 
Krant  Packers'  Association  at  one  time? 

Mr.  La  Fbakce.  I  think  be  was. 

Mr.  Bbebd.  Is  he  the  head  of  the  Fremont  Krant  Co.? 

Mr.  La  Fbance.  He  is;  yes,  air. 

Mr.  Bbeed.  Is  that  not  the  company  that  Mr.  Armour  owned  prior  to  Feb- 
raary  27,  1920,  the  date  when  the  consent  decree  was  dgned? 

The  Chaibman,  Well,  now,  if  you  know  whether  that  la  true  or  not  you  may 
state. 

Mr.  Bbeeh.  Of  course,  if  he  does  not  he  can  not. 

The  Chaibman.  Yes. 

Mr.  La  Pbance.  I  don't  know,  anyway.  I  know  absolutely  nothing  about 
Mr.  Slesaman's  association. 

Mr.  Bbeed.  Well,  do  you  know  whether  Armour  &  Co.,  or  any  of  the  Bin 
Five  packers,  owned  any  of  the  kraut  plants  that  are  members  of  your  asso- 
ciation? 

Mr.  La  Fbance.  No,  air,  I  do  not 

Mr.  Bbeed.  You  do  not  know? 

Mr.  La  Fbance.  No,  sir. 

Mr.  Bbexd.  Did  you  sell  your  krant  pack  to  all  o.f  the  packers,  or  to  what 

Mr.  La  Fbawce.  We  did  business  with  Armour  &  Co.  in  the  Northwest;  we 
supplied  21  of  the  northwestern  branches  and  we  did  business  with  Wilson 
&  Co.  during  the  war. 

The  Chaibman.  Did  you  ever  do  any  business  with  Libby,  McNeill  &  Libby? 

Mr.  Li  Fbance.  We  liave  occasionally  sold  them  a  car,  and  we  have  bouttht 
from  them, 

Mr.  Bbeed.  Originally  the  kraut  business  was  a  bulk  business,  was  it  not, 
Mr.  La  France? 

Mr.  La  Fbance.  Yes,  sir. 

Mr.  Bbeed.  And  Is  it  only  In  recent  years  that  it  has  been  put  up  in  tins 
and  soid  in  that  way? 
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Hr.  La  B'BAncE-'.C^ItnKitatlT^  bo. 

Mr.  Breed.  And  do  you  develop  y our  busiaeeB  according  to  brands? 

Ur.  Li  France.  We  are  not  putting  any  private  brands  up.  We  are  pack- 
ing our  own  brands. 

Mr.  BBI3D.  That  Is  what  I  mean;  you  are  lacking  your  own  brands,  are  you? 

Mr.  La  France.  Yes,  sir. 

Mr.  Bbrqi.  Well,  when  you  sold  kraut  to  Armour  and  to  Wilson,  did  you 
sell  tt  in  built,  or  did  you  sell  your  private  brands? 

Mr.  La  France.  We  sold  only  In  bulk  to  Armour,  and  we  never  sold  any 
traut  to  Wilson. 

Mr,  Bkbed.  You  sold  your  private  brands  through  the  wholesale  grocer  and 
otber  channels? 

Mr.  La  France.  Yes,  sir. 

Mr.  Brked.  Do  you  think  that  the  sale  of  private  brands  is  promoted  through 
n^ng  the  packers  as  a  means  or  distribution? 

Mr.  La  France.  Not  neceBSarily. 

Mr.  Breed.  Isn't  it  a  fact  that  the  packers  do  not  seek  to  sell  and  advance 
yoiir  private  brands,  but  are  interested  in  their  own? 

Mr.  La  Wbahce.  Naturally  they  would  b& 

Mr.  Breed,  Thra  would  you  say  that  the  chief  interest  of  the  packers  In 
the  kraut  business  would  be  either  in  bulk,  or  the  purchase  in  bulk  and  putting 
out  their  own  private  brands? 

Mr.  La  France.  No;  I  don't  think  so,  ao  far  as  our  own  experience  in' this 
goes.  We  were  not  canning  kraut  until  after  the  packers  went  out  of  business. 
We  sold  the  bulk  krant  to  them. 

Mr.  Breed.  Is  that  practice  true  through  the  general  kraut  business? 

Mr,  La  France.  I  don't  know  whether  tbey  do  any  canning  themselves  or 
not.    I  don't  believe  they  do. 

Mr.  Breed.  No;  I  mean,  is  that  experience  of  your  firm  pretty  generaUy  the 
eiperlence  throughout  the  kraut  business — namely,  that  the  putting  up  of  the 
krant  in  tins  and  private  brands  came  only  after  the  packers  went  out  of 
business?  * 

Mr.  La  France.  No;  that  is  our  own  experience. 

The  Chaibuan.  Well,  that  is  as^mlng  that  he  knows  a  gre&t  deal  about  that. 

Mr.  Bkkbd.  What? 

The  Chairman.  That  Is  assuming  that  he  knows  a  great  deal  about  the  busi- 
ness of  others.  He  knows  of  his  own  experience,  but'  he  does  not  know  what 
ererybody  else  in  the  bustness  does. 

Mr,  Bbebd.  Well,  if  he  doesn't  know  what  his  competitors  are  doing,  he  doesn't 
fcnow  much  about  the  kraut  business. 

The  Ghaibman.  If  he  knows  what  everybody  else  is  doing,  It  might  be  an 
occasion  for  the  antitrust  law  to  operate  on  the  kraut  business. 

Mr,  Breed.  I  can't  see  tliat.  Have  you  any  idea  how  the  competitors  in 
joar  line  are  offering  their  kraut? 

Mr.  La  Fbance.  It  is  being  offered  in  tin  and  in  bulk. 

Mr.  Breed.  Well,  do  you  know  wiietber  the  offering  of  kraut  in  tin  as  a  prac- 
tice In  the  trade  has  come  about  since  the  consent  decree,  or  since  the  war? 

Mr.  La  France.  No,  I  told  you  that  we,  ourselves,  were  not  packing  In  tin 
prior  to  this  decree. 

Mr.  Breed.  But  you  know  nothing  about  when  the  practice  came  in? 

Mr.  La  France.  But  sauerkraut  has  been  canned  for  a  number  of  years.  Its 
popularity  and  outlet  has  grown  in  the  last  number  of  years.  It  is  com- 
paratively a  few  years  since  they  began  packing  it. 

Mr.  Bbeed.  And  is  that  due  to  the  growth  of  the  private  brands  by  the  packers 
tliem  selves. 

Mr.  La  France.  I  think  It  Is  due  to  the  development  and  indorsement  of  the 
canning  of  everything  in  the  food  line.  Kraut  was  one  of  the  items  that  was 
successfully  experimented  with  and  brought  out  on  to  the  markets.  I  think  the 
canners  are  responsible  for  bringing  the  sauerkraut  out  on  the  market. 

The  Chairman.  That  la  all.     Senator,  have  you  anything? 

Mr.  Suits.  No. 

The  Chaibuam.  Mr.  Hall? 

Mr.  Hall.  No. 

The  Chairman.  Thank  you  very  much,  Mr.  La  France. 


itv  Google 


PACKBBS'  CONSKETT  DEOBEE. 


Th«  CHAnvAn.  Mr.  Slesemau,  I  nnclerataiid  yon  have  got  to  go  away  to-night? 

Mr.  Slehsmak.  Tea,  dr. 

Tli«  Cbaibu AN.  Will  yoxt  state  your  name? 

Mr.  SLB88MAS.  A.  B.  Slessman. 

The  Chaibkan.  And  where  do  yoa  live? 

Mr.  SiESBicAiT.  Fremont,  Ohio. 

The  GBAUtiiAir.  What  is  your  busloess? 

Mr.  81XB8KAII.  Manufacturer  of  sauerkraut. 

The  Chaibman.  What  Is  your  company? 

Mr.  Slxbsuah.  Fremont  Kraut  Co. 

The  Chaikmaw.  What  Is  the  approximate  capacity  of  your  company? 

Mr.  Slessman.  Four  hundred  cars  a  year. 

The  CHAlBMAir.  And  do  yon  represent  officially  any  orgaalEatlon  besides  your 
own  corporation? 

Mr.  SixssMAN.  I  am  here  as  a  member  of  the  committee  appointed  by  the 
National  Kraut  Packers  Asaoclatlon  at  their  loeetlng  November  12,  at 
Chicago.  And  by  the  way,  I  would  like  to  say  one  thln^:  The  statement 
Issued  by  the  National  Kraut  Packers  Association  and  forwarded  to  yon  on 
about  that  day  was  the  statement  that  they  want  in  the  record ;  nut  the  one 
that  was  read  here  by  Mr.  La  France. 

The  Ghaibuait.  Well,  that  la  the  only  letter  I  found. 

Mr.  Slessuan.  It  was  sent  to  you  under  Mr.  Knox's  signature. 

The  Chaibmas.  Yes.  This  one  Is  signed  by  Mr.  W.  H.  Knox,  secretary  the 
National  Kraut  Packers'  Aesociatlon. 

Mr,  Slessman.  .Well,  this  one  covered  the  »)tlre  thing.  It  included  the 
resolution. 

The  Gbasucan.  Well,  this  letter  Included  the  resolntlon. 

Mr.  Slessman.  They  want  the  entire  letter  In  the  record. 

The  Ceatbman.  It  ma^  go  in. 

(The  letter  of  November  10, 1S21,  from  the  National  Kraut  Packers'  Associa- 
tion, Jackacu,  Mich.,  is  as  follows:) 

"  Hon.  Herman  J.  Gallowat, 

Special  Attittant  to  the  Attontep  Qetteral, 

Department  of  Jtutioe,  WatJUnffton.  D.  O. 

"Dkab  Srsr  Reference  is  made  to  your  letter  of  October  12  last,  wherein  you 
state  the  committee  appointed  by  the  Attorney  Oeneral  to  conBlder  modification 
■of  the  consent  decree  in  the  ,caee  of  the  United  States  *.  Swift  &  Co.  et  ai.  will 
receive  written  statements  from  any  who  may  wish  to  present  the  sanie,  which 
statement  should  set  forth  their  views  as  to  such  modification  and  reasons  there- 
for. 

"  The  National  Kraut  Packers'  Association  in  convention  assembled  at  Toledo, 
Ohio,  on  Jnne  8,  1&21,  passed  the  following  resolution.'* 

(Here  follows  the  resolution  which  was  previously  read  Into  the  record  by 
Mr.  La  France.  ) 

(The  letter  continues  as  follows:) 

"  Tou  will  note  the  above  resolntlon  sets  forth  briefly,  certain  reasons  which 
'we  believe  sufficient,  as  showing  that  the  best  interests  of  the  public  require 
modification  of  the  consent  decree  in  the  so-called  packers'  case.  A  committee 
has  been  appointed  by  this  association  end  directed  to  appear  at  the  hearing 
before  your  committee  In  order  to  present  In  person  the  result  of  our  experience 
with  and  observation  of  trade  conditions  resulting  from  the  entry  of  this  decree. 
However,  it  may  he  advisable  to  state  briefly  some  further  points  which  occur  to 
us  as  worthy  of  consideration  by  your  committee  In  this  matter. 

"(1)  As  manufacturers  and  cenners,  we  are  asking  the  reestabllshmeut  f or  the 
kraut  industry  of  the  rights  which  every  manufacturer  and  canner  should  have, 
via :  the  opportunity  of  having  his  products  promptly  and  efficiently  distributed 
over  the  widest  possible  territory.  For  several  years,  our  products  have  been 
widely  distributed  by  both  the  wholesale  grocers  and  through  the  branch  houses 
of  the  packer.  Both  methods  of  distribution  were  eminently  satisfactory.  Com- 
petition between  the  wholesale  grocers  and  the  packers  In  buying  from  ns  meant 
not  only  a  more  stable  and  certain  market  for  our  product,  but  resulted  in  an 
Increased  acreage  and  better  prices  and  conditions  for  the  truck  gardener  or 


.V^iOU^Il.' 


FACKBBS'   CONBBUT  DEGBKE.  247 

grower.  Selling  competitloii  between  Qiese  food  purveyors  led  to  the  creation  of 
new  markets  and  a  better  demand  for  oar  food  prodncts — and  certainly  keen 
compeUtion  In  the  Dorcbase  and  distribution  of  any  food  can  never  prove  In- 
Jnrions  to  the  consumers.  If  the  so-called  consent  decree  Is  not  modified,  one  of 
the  best  markets  and  most  ^cient  distributing  systems  for  our  product  is  de- 
atroyed.  This  means  a  set-back  for  our  industry  with  resultant  loss  to  the 
growers,  manufacturers,  and  consumers.  We  can  not  believe  Cbe  Qovemmeat 
wishes  to  discriminate  against  manufacturing  of  food,  denying  us  access  to  mar- 
kets and  the  unnstrtcted  rights  of  distribution  we  have  heretofore  enjoyed  and 
which  every  manufacturer  in.  otber  lines  of  bnslness  now  enjoys.  If  those  en- 
gaged In  the  packing  industry  have  violated  the  laws  of  our  land,  we  believe  they 
ibould  be  punished  as  others  are  punished  for  any  such  violations.  They  have 
not  been  chained  with  any  violation  of  law  and  should  not  be  made  to  suffer,  nor 
sbonld  the  tmck  gardener  or  farmer  or  consumer  be  Injured  for  any  alleged 
wrong-doing  of  the  packers*  In  our  experience  with  the  packers  as  distributed, 
enjoy  any  unfair  methods  of  doing  business  entirely  fair  and  proper.  If  they 
enjoy  any  unfair  advantages  or  special  privileges  in  transportation  or  engage  In 
BDy  un&ti  method  of  competitioD,  surely  there  ere  now  sufficient  laws  upon  the 
statute  books  to  correct  these  abuses  without  injury  to  the  innocent 

"  (2)  The  Department  of  Labor,  In  a  report  recently  issued,  states  that  the 
cost  of  food  in  this  country  during  September  was  53  per  cent  higher  tiatt  it 
WHS  in  September,  1913.  We  do  not  believe  that  this  consent  decree  baa  had, 
as  yet,  any  effect  upon  sucli  costs.  We  submit,  however,  that  it  will  not  help 
to  lower  the  cost  of  food  if  the  branch  houses,  storage  spaces,  and  extensive  dis- 
tribution facilities  of  the  packers  can  not  be  utilized  in  carrying  food  from  the 
producer  to  the  consumer.  It  would  seem  that  only  demagogues  or  those  whose 
Interests  are  purely  selfish  would  claim  that  such  distribution  machinery  should 
He  idle  or  that  the  use  thereof  would  lead  to  a  condition  which  the  Govern- 
ment could  not  by  law  control. 

"  (3)  We  understand  that  the  tme  fundamental  public  policy  In  this  country 
in  reference  to  business  Is  tbat  free  and  unrestricted  competition  shall  prevail. 
All  of  the  antitrust  acts  passed  by  Congress  and  similar  acts  upon  the  statute 
books  of  every  State  In  tht  Dnlon  are  grounded  upon  the  provision  tbat  '  com- 
petition Is  the  life  of  trade.'  The  courts  In  this  country  In  innumerable  de- 
clgions,  every  political  organization  In  the  country  In  each  and  all  of  their 
[dstforma,  and  public  opinion  wherever  expressed  on  this  point,  are  unanimous 
tiiat  the  interests  of  all  citizens  are  best  served  by  allowing  every  citizen  the 
rl^t  to  pursue  or  engage  in  any  legitimate  line  of  business.  If  this  is  correct, 
and  It  Is  further  admitted  that  the  distribution  of  food  products  is  a  legitimate 
business,  how  can  It  be  urged  tbat  one  class  of  people,  such  as  the  packers, 
may  be  denied  lawfully  the  rif^t  of  competition.  We,  therefore,  regard  the 
theory  of  unrelated  products  as  un-American  In  princtpde. 

"An  increasingly  large  number  of  wholesale  grocers  are  becoming  interested 
in  the  ownership  and  operation  of  canning  establishments.  We  do  not  believe 
tbat  laws  should  be  enacted  Id  this  country  or  any  laws  so  enforced  that  these 
wholesale  grocers  could  not  be  manufacturers  because  chiefly  engaged  in  dis- 
trlbntlon.  Nor  do  we  believe  that  because  one  group  of  persons  may  be  engaged 
chiefly  In  the  distribution  of  one  line  of  products  they  should  by  law  be  pro- 
hibited from  engaging  in  the  distribution  of  another  line.  Admittedly,  the 
wholesale  grocers  fn  objecting  to  the  complete  utilization  of  fall  channels  of 
food  distribution  are  acting  for  their  own  Interests.  We  feel  certain  your 
committee  will  take  such  action  In  this  matter  as  It  required  for  the  best  In- 
terests of  the  one  hundred  million  citizens  of  tills  country  as  a  whole. 

"Firmly  believing  tbat  producers  of  food  materials,  those  who  prepare  foods 
for  market,  such  as  onraelvea,  and  that  the  miUlona  of  consumers  In  this  conn- 
try  are  entitled  to  every  consideration  in  order  that  food  products  may  be 
distributed  as  widely  and  efficiently  and  cheaply  as  passible,  we  urge  modlflca- 
tI<H)  of  the  consent  decree. 
"  Bespectfuliy  submitted. 

"The  Nation&i.  Khaut   Pjlckbbs'   Absociatior, 
"W,  H,  Kmox,  Seeretary." 

The  Chaibuar.  Approximately  how  many  growers  contribute  to  your  fac- 
tory? 

Ur.  Slbssman.  I  operate  five  kraut  factories,  and  I  probably  have  000 
growers. 

The  Cbaqucam.  And  what  Is  the  acreage; 
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Hr.  Slusuah.  The  acreage,  from  1,000  to  1,100,  normallT.  I  would  Ute  to 
make  a  Btatement  for  the  ben«Qt  of  those  geatlemen. 

The  Chairman.  Proceed  in  your  own  way,  and  after  you  are  through  we 
will  ask  you, 

Mr.  SLBasikAN.  Armouf  &  Oo.  bought  an  interest  In  my  bnslnesa  In  1915,  and 
I  bought  their  interest  a  year  ago  in  May.  I  bought  It  back.  I  do  not  owe 
Armour  &  Go.  a  dollar  to-day. 

Mr.  Breed.  Congratulations. 

Mr.  guxeuAN.  Well,  now.  I  don't  know.  I  want  to  say  that  my  relations 
with  Armour  &  Co.  were  very  satisfactory  and  prufltabte  to  me,  and  that  is 
the  reason  I  urn  here  today,  because  of  my  gratitude,  and  1  have  absolutely 
no  fear  of  monopoly  on  their  part,  because  they  deal  fair. 

Mr.  Bhekd.  Well,  they  are  friends  of  ours.  too. 

The  Chaibuan.  Now  Just  proceed  in  your  own  way,  Mr.  SleBaman. 

Mr.  Slxbbuar.  The  fact  that  Armour  &  Co.  was  interested  In  my  company — 
when  they  went  out,  it  naturally  hurt  my  business.  A  great  many  whole- 
-salers  wouldn't  buy  from  anyone  that  was  interested  that  way;  that  is,  the 
narrow  ones.  There  are  good  wholesalers,  and  indifferent  ones,  and  bad  ones ; 
and  some  of  them  were  very  narrow.  I  couldn't  help  Armour  &  Co.  buyiog 
in  my  company ;  they  honght  my  partners  out.  And  It  made  It  hard  for  me 
to  do  business  afterwards. 

Well,  last  year  I  went  over  the  situation,  and  I  contracted  Just  half  of 
'my  normal  acreage.  I  pnt  eut  future  prltres  at  JS  for  45-gallon  casks,  and 
-fl.lO  a  dozen  for  No.  3  crop  In  the  usual  time,  early  In  .Tanuary.  We  were 
unable  to  sell  the  average  of  future  stuff;  we  cut  down  our  acreage  then  50 
per  cent.  Along  in  August  the  condition  of  the  crop  looked  bad.  We  com- 
menced to  sell  a  few  on  the  basis  of  $11.75  for  45's  and  11,15  for  No.  3's. 
Well,  the  growing  croiw  looked  worse,  and  we  withdrew  all  prices,  and  to-day 
the  price  of  bulk  kraut  Is  $17  for  45's,  and  $1.17  for  No.  3.  The  pack  is  ex- 
ceedingly short :  the  shortest  we  have  ever  bad.  I  don't  blame  that  to  the 
wholesale  grocers.  There  was  a  big  carry  there,  and  the  kraut  was  sold  be- 
low the  cost  of  production  for  several  mouths.  And  the  wise  wholesale 
grocers  knew  It,  and  they  bought  spot  stuff,  and  that  is  good  business.  And 
■of  course  we  could  only  provide  for  the  crop  that  we  could  finance  and  carry 
in  our  vats  this  last  season. 

I  want  to  speak  in  refer^ice  to  Mr.  Hart.  Mr.  Hart  was  a  director  of 
the  National  Kraut  Packers'  Association.  He  is  a  wholesale  grocer  at  Sagi' 
naw,  Mich. — Hart  Bros.  They  manufactured  kraut  a  couple  of  years.  They 
have  not  manufactured  for  two  years.  And  he  was  a  demoralizer  in  the 
business  when  he  was  In  It.  I  know  Mr.  Mike  Hart  very  well,  and  he  Is  a  nice 
fellow,  and  his  Interests  are  on  the  other  side  in  the  battle. 

I  don't  know  that  I  have  anything  further  to  offer,  vrith  the  exception  that 
I  heard  one  statement  here  with  reference  to  Mr.  Campbell.  Mr.  Campbell 
was  not  at  the  meeting  November  3rd.  T  was  there,  and  I  happened  to  be 
-appointed  by  Mr.  Roy  Clarke  as  chairman  of  that  resolution  committee;  the 
committee  that  caused  so  much  trouble.  It  was  the  resolution  that  caused  the 
trouble.  And  Mr.  Lon  Sears,  the  president,  or  Mr.  Roach,  up  and  made  the 
motion  and  the  action  was  unanimous.  They  say  that  there  were  18  mem- 
bers present.  There  «-ere  more  than  18  men  present,  but  they  were  not  dif- 
ferent companies. 

Mr.  BsBED.  Your  are  referring  to  the  Western  Canners'  Association? 

Mr.  Slessuan.  I  belong  to  the  western  association ;  yes.  And  Mr.  Clarke 
also  decided  that  a  majority  of  the  members  present  can  do  business.  That 
Is,  the  decision  on  that  resolution  was  based  on  the  fact  that  the  meeting  was 
not  called  for  that  purpose,  and  he  called  It  Illegally.  And  the  canners,  most 
of  those  canners  had  not  changed  their  minds,  but  there  was  a  certain  pres- 
eure  brought  to  bear  there  that  they  were  afraid  to  express  themselves. 

Mr.  Campbell  was  Invited  there  by  Roy  Clarke.  Roy  Clarke,  the  president  of 
the  Western  Canners'  Association,  told  me  that  Mr.  Campbell  was  Invited  there 
to  Speak,  and  he  asked  me  to  get  up — he  said.  "  Now  I  want  an  excuse  to  have 
him  talk,"  and  he  asked  me  to  get  up  and  say  that  Mr.  Campbell  was  here  and 
..some  of  the  members  would  like  to  hear  him,  but  he  told  me  when  to  do  that. 
And  so  I  saw  that  it  was  steam-roller  stuff,  so  I  got  up  and  asked  the  privilege 
of— I  said  that  Mr.  Campbell  was  here,  and  I  said  that  several  members  would 
like  to  hear  him.  That  was  before  the  vote  was  taken,  but  one  of  the  gentle- 
men got  up  and  said  It  was  out  of  order,  and  they  would  not  permit  him  to  talk 
until  after  the  vote  was  taken.    Then  I  asked  that  the  ballot  he  in  wTitl:ig.    . 
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The  Chaibman.  Secret. 

Mr,  Slessman.  Secret  ballot,  and  that  was  out  of  order.  And  so  the  fellows 
tliat  didn't  vote  "  yea  "  were  afraid  to  say  aiiythinR.  There  was  only  one  side 
of  the  question  put. 

The  Chairman.  Are  you  ready  for  us  to  ask  queatioiia? 

Mr,  SLEasMAN.  Yes,  sir. 

Tlie  Chairman.  Tou  say  none  of  the  packers  own  any  control  in  your  busl- 

Mr.  Slbssman.  No,  sir ;  no  interest  at  all. 

The  Chairman.  And  you  have  no  contracts  with  them  at  this  time,  is  tliat 
right? 

Mr.  Slessmak.  None  whatever. 

The  Chaisman.  Did  you  get  a  second  to  that  motion  that  Mr.  Campbell  tie  per- 
mitted to  speak  at  that  meeting? 

Mr.  Slbssuak.  No,  air;  there  was  an  objection  raised  to  it  right  away. 

The  Chairman.  You  say  that  after  Armour  ceased  handling  these  commodi- 
ties, you  had  considerable  trouble  in  getting  wholesale  groeera  to  take  your 
goods? 

Mr.  SL£sauAN.  No,  sir;  T  non't  say  that.  Of  the  wholesale  grocers  I  called 
on  personally  I  nas  able  to  sell  moat  of  them.  And  we  pack  good  goods,  and 
a  great  niany  of  my  friends  have  told  me  that  I  won't  be  able  to  continue  In 
business;  that  the  wholesalers  won't  do  business  with  me,  and  I  happen  to  be 
just  n  little  bit  of  a  scrapper.  If  they  won't  do  it  In  the  r^ular  way,  I  will  find 
u  way  of  marketing  my  product.  I  feel  that  the  wholesale  Rrocers  are  not  that 
unfair.  I  am  here  because  1  feel  that  the  packers  gave  me  an  unusually  square 
deal,  and  I  am  under  no  obligations  In  any  way,  shape,  or  manner  to  the  packers. 

The  Chairman.  The  packers  did  not  sent!  you  here,  did  they? 

Mr.  SixssMAN.  No,  sir. 

The  Chairman.  Do  you  know  how  they  feel  on  it,  even? 

Mr,  Slessman.  I  know  how  some  of  the  men  that  handle  kraut  feel ;  of  course 
they  want  to  handle  it.    I  don't  know  how  the  big  men  in  the  organization  feel. 

The  Chaibman,  Have  you  received  any  communication,  or  have  you  heard 
from  any  wholesale  grocers  the  position  that  the  canners  and  so  forth  take  on 
this  question? 

Mr,  SLEsaMAN.  I  have  heard  a  great  deal  about  It.  I  have  had  some  letters, 
but  they  were  not  arbitrary  at  all.  Some  of  them  were  wholesalers  that  feel 
friendly  toward  me,  they  were  friends  of  mine,  and  they  said  that  they  felt 
that  may  be  my  attitude  was  due  to  my  former  association  with  them,  Aad 
they  wanted  to  know  where  I  stood  on  the  matter,  and  I  felt  it  was  good 
liollcy  not  to  answer  them,  so  I  have  not  answered  them  or  entered  Into  any  con- 
troversy with  reference  to  the  matter. 

The  Chairman,  Do  you  feel  that  If  the  packers  go  back  into  these  unrelated 
lines,  that  they  will  obtain  monopoly  of  them? 

Mr,  Sleshman.  There  is  no  chance  In  the  world  for  them  to  do  It. 

The  Chairman.  Why  do  you  say  "  no  chance"  ? 

Mr,  StiasMAN.  The  canning  business  covers  too  big  a  territory,  and  the 
eoods  are  produced  locally  In  localities  and  small  communities,  that  I  do  not 
think  would  have  organization  enough.  They  usually  can  buy  canned  foods 
over  there  yet  below  cost  of  production,  at  least  sauerkraut. 

The  Chairman.  Do  you  think  that  If  the  packers  go  back  Into  this  business 
that  they  would  eliminate  the  wholesale  groeera? 

Sir  Slbssman.  I  do  not,  I  think  It  would  improve  the  wholesale  grocers' 
efficiency,  I  live  In  a  little  town  of  13,000 :  there  are  52  retail  grocers  there, 
and  half  of  them  do  not  belong  there.  A  man  can  rent  a  room,  and  If  he  has 
got  *100  some  wholesale  groeer  will  put  a  stock  in  there,  and  then  he  breaks 
down,  and  the  public  pays  for  it.  There  are  more  fallurea  In  the  retail  grocery 
business  than  in  the  kraut  business.  We  fortunately  do  not  have  any  whole- 
sale grocery  failures  in  our  line  at  all. 

The  CHAiBMAfi.  Do  you  know  anything  about  the  number  of  -wholesale 
grocers  there  were  at  the  time  the  packers  entered  into  these  unrelated  lines, 
as  compared  with  the  number  at  the  time  of  the  entry  of  the  decree? 

Mr.  Slbssman.  I  have  heard  Mr.  Campbell's  statement  with  reference  to 
\be  matter,  that  is  aU  the  information  I  have. 

The  Chaibman.  Do  you  know  anything  besides  that? 

Mr.  Slbsbman.  I  know  nothing  besides  that. 

The  Chairman.  That  Is  In  the  record.  Mr.  Hall,  do  you  wish  to  ask  him 
any  questions? 
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Mr.  Hall.  Does  the  laet  that  you  have  been  friendly  with  Armour  in  any 
way  Influence  your  teatimoDr  here,  Mr.  Slessman? 

Hr.  SLXsauAn.  Why  certainly.  It  does  to  this  degree,  that  I  feel  that  th^ 
are  the  finest  people  I  have  ever  dealt  with,  and  they  have  given  me  such  fair 
treatment  that  I  would  be  an  ingrate  if  I  didn't  state  my  poeltion  In  the  matter. 

The  Chaibman.  Over  what  period  of  time  did  they  handle  your  stuff,  Mr. 
Slemman,  how,  long,  approximately? 

Mr.  Slkssuam.  The  first  kraut  I  sold  them  was  In  1912. 

The  Chaibuan.  And  when  did  they  quit — 19207 

Mr.  Slbssuak.  They  quit  last  year. 

The  Chaibman.  And  kraut  was  the  only  product  they  distributed  for  you? 

Mr.  Slesbuan.  Yes,  sir,  I  started  In  with  pickles  since  then,  to  my  sorrow. 

The  Chaibuan.  Have  you  talked  with  any  other  canners  about  this,  Mr. 
Slessman? 

Mr.  Slebbuan.  a  great  many.  sir. 

The  Chaibman.  What  is  the  sentiment  that  you  find,  from  such  talks,  if 
there  Is  a  gentiment ;  a  ruling  sentiment? 

Mr.  Slkssuan.  The  sentiment  up  until  recently  has  all  been  in  favor  of  the 
the  modification  of  the  decree. 

The  Chaibuan,  Recently  It  has  been  the  other  way,  do  you  think? 

Mr.  Slbsbuan.  Not  the  other  way,  but  they  don't  say  anything  about  it 

The  Chaikuar.  Do  you  know  why? 

Mr.  Slessman.  Yes,  sir,  they  are  stared. 

The  CnAiBUAN.  What  are  they  afraid  of.'do  you  know?    Or  do  they  say? 

Mr.  Slbsbmar.  Why,  they  are  afraid  that  they  won't  be  able  to  dispose  of 
their  goods  to  the  wholesalers.  They  are  afraid  that  the  decree  won't  be  modi- 
fied and  they  will  be  punished  for  taking  tbe  stand. 

Mr.  Hall,  But  you  state  you  have  no  such  (ear  because  you  have  a  market 
(or  your  goods? 

Mr.  Slessuah.  No,  sir,  I  have  not  the  market 

Mr.  Hall.  You  have  not  the  market? 

Mr.  Slebsuan.  I  have  not  the  market,  and  I  am  absolutely  d^iendent  upon 
the  wholesale  grocers.  But  I  say  that  if  I  am  forced  to  It  I  will  be  able  to  find 
a  market — I  hope  so  anyhow.  A^  least  I  think  that  I  will  be  able  to  do  that. 
I  might  not.  but  then  I  believe  that  the  wholesale  grocers  are  going  to  buy  from 
me  Just  the  same.  They  might  not  like  it  all  right,  but  then  I  don't  diallke  the 
wholesale  grocers,  and  I  teel  that  their  position  is  absolutely  all  right  on  this. 
They  are  trying  to  protect  their  business,  but  I  think  that  they  could  better 
their  ccmditloDB  somewhat — improve  their  methods,  and  the  packers  would  not 
be  a  menace  to  them.  The  public  is  entitled  to  the  best  source  o(  distribution. 
and  it  the  packers  afford  a  little  bit  better  vehicle,  the  wholesale  grocer  should 
come  up  to  that. 

The  Chaibuam.  Anything  else,  Mr.  Hall? 

Mr.  Hai.i.  No. 

Mr.  Smith,  Were  you  at  the  first  meeting  at  Chicago  when  the  resolution 
favorable  to  the  modification  was  passed? 

Mr.  SuBsSMAir.  No,  sir;  In  June  I  was  not  at  that  meeting,  no,  sir. 

Mr,  Smith.  Was  that  the  meeting  where  the  resolution  was  passed  in  favor 
of  modification  ? 

Mr.  Slbbbman.  Yes,  sir,  that  was  the  meeting. 

Mr.  Bbixd,  Are  you  sure  about  that,  Mr.  Slessman? 

Mr.  Slessman.  I  am  absolutely  sure  about  It.    I  was  not  at  tbe  June  meeting. 

The  Chaibuan.  Now  wait  a  minute.  One  Is  speaking  of  the  National  Kraut 
Association,  and  the  other  Is  speaking  of  the  western  cant 

Mr.  Smith.  I  am  speaking  about  the  western  canners. 

Mr.  SiSBBMAN.,  Yes,  sir. 

Mr.  Smith.  You  were  at  the  meeting  of  the  western  c 

Mr.  Slessman.  Yes. 

Mr.  Smith.  Mr.  Campbell  was  there,  was  he  not? 

Mr.  Slessman.  Mr.  Cfimpb^  was  not  at  the  meeting;  no,  sir.  He  was  in 
Chicago. 

Mr.  Smith.  Didn't  he  make  a  speech  at  that  first  meeting? 

Mr.  Slessman.  No,  sir,  he  didn't. 

Mr.  Smith.  He  saw  you  about  it  there  at  Chicago,  and  he  was  conferring 
with  the 
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Hr.  Slesbuah  (interposing).  I  never  met  Ur.  Oampb^  nntlt  in  GhlcaKo  at 
Uiat  time  when  I  was  at  the  meeting  he  called  me  oat,  bnt  that  was  after 
the  action  bad  been  taken. 

Mr.  SuiTK.  Ton  didn't  see  him  until  after  the  action  was  takrai? 

Mr.  Slbsbuan.  No,  sir,  I  did  not.  I  never  met  Mr.  Campbell  before  that 
Hme. 

Mr.  Smith.  Didn't  you  know  that  he  was  there  to  get  you  to  pass  that 
resolution? 

Mr.  Slessuan.  No,  sir,  nobody  got  me  to  pass  the  resolution. 

Mr.  SuiTH.  I  don't  mean  you  ;  I  mean  the  entire  meeting. 

Mr.  Slessuan.  No,  sir,  he  had  no  Influence  on  that  whatsoever.  With  the 
Mention  of  the  letters  that  he  asked  people  to  write— I  suppose  that  he  did 
stir  up  indirectly,  but  there  was  some  things  talked  over  there,  and  thla  Just 
DHtiirally  came  up  at  that  meeting. 

Mr.  SurTH.  Now  at  the  second  meeting  there  were  a  great  many  more  pres- 
ent than  at  the  first,  weren't  there? 

Mr.  Slbssman.  Tes,  sir;  It  was  the  best  attended  meeting  of  the  western 
mnners  that  I  ever  attended.  This  controversy  had  brought  out  a  big  at- 
tendauee ;  practically  everybody  was  there  to  see  a  lot  of  fireworks. 

Mr.  SuiTH.  And  did  you  have  fireworks? 

Mr.  Slessuan.  No,  no ;  everybody  was  afraid.  I  made  a  motion,  and  not>ody 
seconded. 

Mr.  Smith.  Well,  who  was  afraid?  Ton  say  everybody  was  afraid.  Who 
was  afraid? 

Mr.  SuissMAN.  Now  you  can't  talk  to  me  that  way. 

Mr.  Smith.  I  am  not  talking  to  you  improperly. 

Mr.  SixesMAN.  Pardon  me — — 

The  Chaibman.  Walt  a  minute,  gentlemen.    T«t  us  be  fair  about  it 

Mr.  Smith.  I  am  perfectly  fair. 

Mr.  SiJ^SBMAH.  ?ou  can't  use  that  tone  of  voice  to  me,  no,  sir.. 

Mr.  Smith.  I  asked  you  who  was  afraid. 

Mr.  StESSMAN.  The  canners. 

Mr.  Smith.  What  canner? 

Mr.  Slbssuan'.  Pardon  me,  but  if  you  will  talk  to  me  in  a  less  lond  tone 

Mr.  Smith.  Mr.  Chairman,  that  is  a  legitimate  question. 

Mr.  Slesbman.  You  can't  talk  to  me  In  that  tone  of  voice. 

Mr.  Smith.  That  is  a  perfectly  legitimate  question. 

Hr.  StESSMAir.  I  am  not  hard  of  hearing,  If  you  please.  If  you  will  talk  to 
me  in  an  ordinary  tone  of  voice  I  will  be  glad  to  answer,  sir. 

Mr.  Smith.  I  will  modl^  my  tone  of  voice. 

Mr.  SLE88MAN.  I  did  not  come  here  to  offend  anybody. 

Mr.  Smith.  What  canner  was  afraid?  You  say  the  canners  were  fiftald. 
Will  yon  name  a  canaer  who  was  aftaid,  and  who  was  Intimidated  by  a  whole- 
sale grocer? 

Mr.  SussMAH.  No,  sir;  I  do  not  say  that;  no,  sir.  That  the  wholesale  grocers 
intimidated  them,  I  do  not  say  that. 

Mr.  Smith.  Will  you  name  a  canner  who  told  you  he  was  afraid  and  was  in- 
Uuidated? 

Mr.  Slessman.  No,  sir;  I  do  not  intend  to  talk  about  that,  sir. 
■    Mr.  Smith.  Do  you  know  one? 

Hr.  SixasMAn.  I  know  this,  that  several  fellows  agreed  to  second  any  motion 
I  made,  and  they  didn't  any  of  them  get  np  and  do  It. 

Mr.  Smith.  Well,  do  you  know  why  they  didn't? 

Mr.  Slessmak.  Why,  certainly  I  do  know  why. 

Mr.  Smith.  How  do  you  know? 

Mr.  SuisSMAiT.  Why,  It  is  just  my  opinion. 

Ur.  Smith.  Did  you  hear  any  canner  say  that  he  had  been  intimidated  by  the 
wholesale  grocers  1 

Mr.  Slbssman.  No,  sir ;  there  wasn't  any  of  them  intimidated  that  1  know  of. 
There  was  no  methods  of  that  sort  used  at  all. 
Mr.  Smith.  Didn't  you  say  they  were  afraid  of  the  wholesale  grocers? 
Mr.  SuiSBMAR.  Well,  you  are  trying  to  put  a  different  construction  than  what 
I  meant  on  It 

Mr.  Smith.  Well,  then,  I  don't  understand  you.    I  am  trying  to  put  the  one 
I  thought  you  meant    What  do  you  mean? 
Mr,  StESBMAN.  Your  records  will  show  what  I  said  In  reference  to  it. 
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Mr.  SuiTH-  I  ask  you,  what  did  you  mean  when  you  said  tbat  tbey  were 
afraid? 

Mr.  SLESsuAn,  Well,  I  stated  that  Bome  time  ago.  Tbey  were  afraid  tbat  they 
would  lose  tbelr  Hoarce  of  diatrlbutlon. 

Mr.  Smith.  Who  was  afraid? 

Mr.  Slebsuan.  These  various  cauners. 

Mr.  Smith.  Name  one  who  ever  told  yon 

Mr.  Slessman  (Interpuslng).  Oh,  I  certainly  won't  oame  one. 

Mr.  Smith.  Do  you  know  one  who  ever  told  you  he  was  afraid? 

Mr.  Sexsbman.  I  have  not  aald  so;  no,  Hir;  no,  air;  I  didn't.  That  was  my 
opinion  I  am  giving  you,  air. 

Mr.  Smith.  Without  anytUng  to  base  it  on?    ' 

Mr.  SucssMAH.  Well,  they  didn't  do  as  they  aald  they  would  do,  bo  I  just 
formed  that  opinion. 

Mr.  Smtth.  They  might  have  lost  their  confidence  in  you. 

Mr.  Slkssman.  They  might  have.  Yes.  put  It  that  way,  if  that  Is  a  better 
way — they  lost  oonfldenre. 

Mr,  Smith.  How  many  memhera  are  there? 

Mr.  SiJ:asMAN.  Of  the  weatem  cannera? 

Mr.  Smith,  No,  how  many  memliers  are  there  of  the  sauerkraut  organiza- 
tion? 

Mr.  Slkssman.  Forty-seven  or  forty-eight  I  believe. 

Mr.  Smith.  Bach  controls  a  plant? 

Mr,  Si£S8MAN.  Yes,  sir.    Some  of  them  several  plants. 

Mr.  Smith.  Where  are  they  located  prlneipally? 

Mr.  Slbssman,  Well,  from  New  York  State  to  Utah  and  Colorado. 

Mr.  Smith.  Now  was  it  the  directors  of  the  sauerkraut  organization,  or  the 
entire  luembershiipT 

Mr.  Slessman.  It  was  the  entire  membership. 

Mr.  Smith,  That  passed  the  resolution? 

Mr.  Slessman.  Yea,  sir ;  and  it  was  unanimous,  and  the  only  objection  was 
the  letter  from  Mr.  Hart  in  reference  to  the  matter,  and  that  was  read  at 
the  association,  and  discussion  was  invited  on  it. 

Mr.  Smith.  Now,  at  the  second  meeting  of  the  canners'  association  at 
Chicago — when  did  that  take  place? 

Mr.  Slessman.  I  think  it  was  November  the  13th  to  the  14th.  About  that 
date,  sir. 

Mr.  Smith.  Was  Mr.  Campbell  inside  your  hall  at  the  time  that  meeting 
was  going  on? 

Mr.  Slessman.  Yes  sir.  he  was ;  a  part  of  the  time  at  least. 

Mr.  Smith.  You  moved  that  he  be  allowed  to  speak,  did  you,  or  you  just 
suggested  it? 

Mr.  SussMAN.  Oh.  the  president  asked  me  to  do  so.  Mr.  Clarke  told  me 
he  had  Invited  Mr,  Campbell  there,  but  It  was  rather  embarrassing  to  him 
to  have  him  talk,  and  he  aske<l  me  to. get  up  talk,  but  he  told  me  when  and 
where. 

Mr.  Smith.  When  did  he  tell  you? 

Mr.  Slbssman,  Well,  he  said  after  the  conference  committee  came  in  and 
reported. 

Mr.  Smith.  After  the  report  was  made? 

Mr.  Slessman.  Yes,  after  they  reported.  Well,  they  reported,  end  then 
there  was  nothing  In  Uielr  report  in  reference  to  this  decree  whatsoever, 
and  then  Immediately  somebody  introduced  this  resolution,  and  of  course 
I  asked  for  Mr.  Campbell  to  be  heard  then,  and  It  was  declared  out  of  order. 

Mr.  Smith.  How  many  memt>ers  voted  against  the  resolution  at  that 
meeting? 

Mr.  Slessman.  Not  any  that  I  know  of. 

Mr.  Smith.  Well,  you  were  not  Intimidated;  why  didn't  y,ou  vote  against  It? 

Mr.  Slessmas.  Well 

Mr.  Smith.  You  were  not  afraid! 

Mr.  Sl£sbman.  No,  sir,  I  wasn't  afraid ;  but  what  was  the  use? 

Mr.  Smith.  Well,  why  didn't  you  make  a  speech  against  It? 

Mr.  Slessman.  I  can't  malce  a  speech,  sir.  ■  ' 

Mr.  Smith.  Tou  can't  make  a  speeth — I  thought  you  could. 

Mr.  Slessman.  1  never  made  one  In  my  life. 

Mr.  Smith.  Well,  make  a  talk  then. 

Mr.  Si£hsman.  No,  I  very  seldom  do  that. 
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Mr.  Smith.  Nobody  niaOe  a'  talk  agaihet  It? 

Mr.  Slessman.  I  don't  know— nohocly  knpw  that  tlie  resolution  wns  going  to 
be  offered  that  I  know  of. 

Mr.  Suna,  Well,  it  was  offertKl;  they  heard  It,  didn't  they? 

Mr.  Slessm&n.  Yes. 

Mr.  Smith.  AnC  nobody  voted  against  It? 

Jfr.  Slessman.  I  didn't  hear  anybody,  sir. 

Mr.  Smith.  I  don't  think  I  have  anything  further. 

The  Ckaibuan.  Anything,  Mr.  Breed? 

Mr.  Bkekd.  Mr.  SlesBman,  won't  you  look  this  over  here  and  see  if  tbat  Is  the 
copy  of  the  proceedings  with  the  resolution  passed  at  the  first  meeting  of  the 
Western  Canners? 

Mr.  Slessman.  The  resolution  is  right,  but  I  don't  know  as  to  this  part  of 
it.  filr.    I  think  the  resolution  is  rlKht. 

Mr.  Bbeed.  Well,  1  don't  want  to  upset  the  record  at  all,  but  this  was  handed 
to  toe  as  the  copy  of  the  resolution. 

Mr.  Slessman.  Yes,  I  think  this  Is  the  copy  of  the  resolution,  if  I  recollect. 

Mr.  Breed.  And  of  the  proceedings  of  your  committee,  and  It  Is  signed  by 
jourself,  A.  E.  Slessman,  chairman,  Sears,  Dawson,  and  Uerber ;  wasn't  that 
ihe  committee? 

Mr.  Slessman.  Yes.  sir. 

Mr.  Bbbs).  And  It  does  state  that  Mr.  A.  E.  Slessmau  called  attention  to  the 
fact  that  the  Department  of  .Tustlce  at  Washington  were  reviewing  the  recent 
9n.cftlled  consent  decree  restraining  the  meat  packers  from  handling  again  food 
products,  and  that  the  National  Wholesale  Grocers'  Association  and  the 
Southern  Wholesale  Grocers'  Association  have  asked  to  be  heard  and  to  give 
ibeir  reasons  why  the  order  should  be  made  permanent. 

Mr.  Sl£Ssuan.  How  does  It  come  that  what  I  snld  Is  In  here,  and  what 
any  body  else  said  is  not  here?  I  may  have  said  words  to  that  effect,  but  there 
were  several  others. 

Mr.  Bbees.  Did  you  say  that? 

Mr.  Slebsmak.  1  may  have  said  It 

Mr.  Breed.  This  is  from  your  record. 

Mr.  Slessman.  No,  that  is  not  from 

Mr.  Breed  (Interposing),  Well,  then  this  report  goes  on  to  say: 

"  Mr.  Vernon  Campbell,  of  the  California  Cooperative  Canners'  Association, 
wbo  has  been  working  for  more  than  five  months  to  have  this  decree  set  aside, 
assisted  this  committee,  and  we  inclose  you  herewith  copy  of  the  resolution 
that  was  wired  to  Mr.  Daugherty  and  was  O.  K.'d  by  the  Western  Canners' 
.Association."    Was  that  true? 

Mr.  Slessman.  Well.  I  don't  think  that  Mr.  Campbell  assisted  tbe  com- 
mittee. The  committee  drew  up  their  own  resolution.  And  if  I  remember 
(«rrectly,  Mr.  Campbell  came  into  the  room  at  the  Invitation  of  the  com- 
mittee. Just  before  we  finished,  or ^ 

Mr.  Breed.  Well,  all  I  wanted  to  do  was  to  get  at  the  truth,  as  that  is  all 
we  are  seeking  here,  as  to  whether  Mr.  Campbell — — 

Mr.  Slessuan.  I  don't  doubt  that  T  said  words  to  that  effect,  but  I  didn't 
tnow  there  was  a  record  of  It. 

Mr.  Bbexx.  Well,  did  Mr.  Campbell  come  to  your  meeting  and  talk  to  you — to 
this  association? 

Mr.  Slbssua».  No  ;  be  wasn't  In  the  meeting. 

Mr,  BstxD.  But  didn't  you  sav  he  came  into  the  room  just  before  the  resolu- 
tion? 

Mr.  Slessman.  He  came  into  the  committee  room  where  the  committee  met. 

Mr.  Breed.  Yes. 

Mr.  Slb^ssuan.  But  I  dun't  think  he  assisted  In  the  formation  of  that  resolu- 
tion.   I  think  it  was  read  to  him. 

Mr.  Breed.  Well,  if  the  report  from  your  association  shows  that  to  be  a  fact, 
and  this  is  a  true  copy,  then  you  would  not  say  it  was  false,  would  you? 

Mr.  Slessman.  Well.  I  don't  know  how  they  would  get  that  report,  because  If 
1  was  chairman  of  that  committee  I  certainly  didn't  make  that  report. 

Mr.  Bros.  Well,  this  was  sent  out  to  your  members. 

Sir.  Slessman.  This  is  signed  by  me  as  chairman.  1  never  got  one.  I  am  a 
member,  and  I  never  got  one ;  I  never  saw  that  before. 

Mr.  BiEED.  Well,  then,  wonld  you  look  that  up? 

Mr.  SixssuAN.  Yes,  air ;  I  will  be  glad  to  do  It. 
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Mr.  Bbeed.  I  Just  want  to  ask  70a  one  more  quMtlon.  Yon  said  that  jou  had 
.  no  f«&r  of  the  packers  ftettlng  an;  monopoly  In  this  unrelated  buelneaa.  Were 
you  BpeaklDK  more  patticnlarly  with  reference  to  the  kraut  bnalneas? 

Mr.  Slbsbuak.  From  what  I  know  of  the  kraut  buslneee.  The  reason  I  say 
that  some  of  the  big  people  that  are  operating  canning  plants  can  not  compete 
with  the  smaller  people 

Mr.  BaKED.  I  understand  you  to  say  that  the  packers  went  Into  the  kraut 
business  about  19127 

Mr.  SixasuAN.  I  think  that  is  the  first  year  tliat  I  sold  them  kraut. 

Mr.  BBEm.  And  what  was  the  date  when  they  acquired  51  per  CMit  of  your 
plant? 

Mr.  SLESBHArr.  1915. 

Mr.  Brisd.  So  that  it  took  them  three  years  to  get  control  of  you  over  your 
objection,  did  It? 

Mr.  Slessuah.  No  ;  there  was  do  objection  on  my  part.  I  bad  two  partners, 
you  see,  and  I  only  owned  a  third  of  the  business,  and  you  see  they-— well,  I 
don't  want  to  take  up  a  lot  of  time  on  this. 

The  Ohaixic&n.  Go  ahead. 

Mr.  SussMAN.  Because  that  is  not  material.  I  can't  see  where  tbat  Is 
material. 

Mr.  Bbeed.  Well,  my  only  point  In  this — and  we  are  seeking  to  get  at  a 
tendency.  They  did  acquire  51  per  cent  of  your  business  three  years  after  they 
went  into  the  kraut  business,  didn't  theyt 

Mr.  Slessuak.  Tes,  sir. 

Mr.  Bkeed.  And  didn't  you  say  on  direct  examination  that  It  was  your  two 
partners  who  sold  out  to  themi 

Mr.  S1.E8SUAK.    Yes.  sir. 

Mr.  Bbsed.  I  gathered  the  impression  that  you  did  not  exactly  approve  of 
that. 

Mr.  Slesbiur.  No  ;  I  didn't  say  that.  The  Srst  year  the  Tolnme  of  business 
was  very  amalL  The  next  year  It  was  quite  a  little  larger,  and  the  next  year 
they  ordered  100  to  150  cars,  and  I  got  afraid  of  It,  and  I  wouldn't  take  It, 
because  Llbby,  McNeill  &  Llbby  had  been  my  big  customer,  and  they  bad 
started  their  own  factory.  I  was  afraid  that  Armour  k  Co.  would  do  the 
same  thing,  end  so  I  cut  down  my  sales  to  them.  Well,  th^  bought  from  a 
great  many  other  packers  that  ye&r,  and  -they  had  a  lot  of  trouble  with  It. 
The  quality  wasn't  right,  and  the  deliveries  weren't  right,  and  It  was  mixed  up, 
and  they  called  me  in,  and  they  said  that  they  particularly  wanted — because  I 
knew  the  kraut  business — they  wanted  to  make  some  tie-up  with  me  where 
they  could  buy  more  goods,  and  that  is  the  reason  they  bou^t  an  Interest  In  it 

Mr.  Bkekd.  Do  you  know,  or  have  you  any  figures  as  to  the  total  amonnt  in 
pounds  of  the  sauerkraut  business,  we  will  say  In  19177 

Mr.  SijiesuAN.  Armour  &  Co.  handled  normally  about  60  per  cent  of  one 
output. 

Mr.  Bbebd.  I  mean  the  total  kraut  business. 

Mr.  Slesbu An.  Of  the  United  States? 

Mr.  Bbeed.  Yes,  sir ;  at  any  time. 

Mr.  SLE88MAH.  We  have  the  figures,  but  I  don't  recollect  them. 

Mr.  Brked.  Well,  I  will  Just  read  you  from  the  meat  packing  Industry  repqrt 
by  the  Federal  Trade  Investigation,  part  4,  page  231 : 

"  Its  sales  of  kraut,"  referring  to  Llbby,  "  In  1915  was  5,489,004  pounds ;  in 
1916,  4,298,T75  pounds ;  [n  1917,  8.451,887  pounds ;  In  ilBlS,  18,810,192  pounds. 
Of  these  years  the  country's  total  pack  Is  available  only  for  1917.  This  was 
78,095,957  pounds,  of  which  IJbby  sold  11.6  per  cent." 

Would  you  say  that  that  was  approximately  correct  as  to  the  total  number  of 
pounds  of  sauerkraut  during  the  year  19177 

Mr.  Caufheu,.  Mr.  Chairman,  could  I  ask  the  witness  a  question? 

The  Chaxgutah.  Yes ;  Just  as  soon  as  Mr.  Breed  finishes. 

Mr.  SiasBMAN.  No ;  there  was  more  kraut  than  that  packed  by  the  asso^a- 
tton  that  year.    Llbby  is  not  In  the  association. 

Mr.  Bbked.  Well,  what  would  you  say  was  the  total — about? 

Mr.  Slessuan.  Weil,  I  would  think  that  It  was  considerably  more  than 
twice  that  much. 

Mr.  Bbkbd.  Ton  would? 

Mr.  SussuAiT.  Yes,  sir. 
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Mr.  BxxsD.  Well,  It  would  look  as  thonsb  the  packers  were  gradual];  making 
an  Inroad  Into  the  faxaut  buainesB  during  that  period,  If  these  figurea  are  in 
any  respect  correct,  would  it  not? 

Mr.  Slesskan.  Well,  you  see  we  figure  an  average  yield  per  acre  as  12  tons 
of  cabbage,  and  tliat  they  liave  the  per  cent  above  and  below.  In  1917  the 
percraitage  was  way  above,  maybe  150  per  cent;  and  Llbby  has  been  very 
aggreeslve  In  tbe  kraut  buKlnesa;  tbere  Is  no  question  about  tbat 

The  Chaibman.  Pardon  me  right  there.  Do  you  know  whether  this  decree 
prevents  Libby  (rom  handling  kraut  anyhow? 

Mr.  Slbssuait.  Oh,  yes;  they  handle  kraut;  they  handle  kraut,  yes,  sir, 

Mr.  BsEXD.  Wdl,  (me  more  question.  In  any  event,  to-day,  Mr.  Slessman,  yon 
are  tbe  head  of  the  riemont  Erant  Co.? 

Mr.  Slebbuah.  Yes,  air. 

Mr.  Bkeed.  And  it  is  an  independent  company? 

Mr.  Slebshan.  Yes,  sir, 

Mr.  Bkeed.  And  yon  own  your  company  and  are  doing  buelnesa? 

Mr.  SiJ^BSMAN.  I  took  the  stock  that  I  got  from  Armour  Co.  and  gave  it  to 
my  employees.    I  divided  it  with  the  men  that  1  d^iend  upon. 

Mr.  Bbeed.  And  prior  to  the  date  of  this  decree  you  were  not  an  Independent 
packer,  were  you? 

Mr.  SusBMAN.  No,  sir;  I  was  associated  with  Armour  &  Go. 

Mr.  Bbebd.  Tbat  Is  all. 

Tbe  Chaibuan.  Mr.  Campbell,  you  had  a  question. 

Mr.  Caupbeu.  I  would  just  like  to  ask  a  question  to  clear  up  that  matter  of 
the  resolution. 

Mr.  Slessman,  how  did  it  happen  that  I  was  called  Into  that  committee  meet- 
ing whi<4i  drew  up  the  resolution? 

Mr.  Slessman.  At  the  snggestion  of  Mr.  Frank  Gerber  you  were  called  In. 

Mr.  Caufbeu<.  When  I  came  Into  the  meeting  were  yon  there,  Mr.  Slessman? 

Mr.  SisssMAK.  No,  sir ;  I  was  not. 

Mr-  Caufbell.  Where  were  you? 

Mr.  Slebsmann.  I  think  I  was  over  at  the  Hotel  La  Salle  at  that  time. 

Mr.  CAusBBtu  What  were  you  at  the  hotel  for? 

Mr.  StESBMAH.  I  went  over  to  see  If  I  could  find  yon, 

Mr.  Gaupbell.  Yon  went  over  to  see  if  yon  could  find  me? 

Mr.  Slessuan.  Yes. 

Mr.  Caicpbeu.  One  more  question.  Who  drew  the  resolution?  In  whose 
handwriting  was  it? 

Mr.  SixBBMAN.  Mr.  Frank  Gerber  did  the  writing  of  the  resolution.  He  asked 
Bu^estlons  from  everybody,  but  Mr.  Gerber  did  probably  the  most  of  the  work 
on  it. 

Mr,  Caupbkll.  Tbere  were  no  euggestlons  from  me  that  went  Into  that  reso- 
Intion? 

Mr.  Slbbsuah.  I  didn't  see  any.  sir, 

Mr.  Oaupbell.  That  Is  all  I  want  to  ask. 

The  CBAisuAn,  Mr.  Slessman,  I  am  going  to  ask  If  you  wilt  famish  us  the 
packs,  the  statistics  as  to  the  crops. 

Mr.  Slessman.  1  will  give  you  the  figures  that  the  asaociatimi  keeps.  You 
see.  some  of  the  big  packers  are  not  in  the  association — ^Heinz  and  Libby.  and 
a.  few  of  the  larger  ones. 

The  Chaibman,  Well,  these  figures  cover  only  the  association  pack? 

Mr.  SixssuAN.  These  figures  cover  only  the  association  pack.  And  then 
yon  aee  is  every  city  there  are  a  lot  of  little  packers  that  are  not  in  the  asso- 
ciation. , 

The t^HAiBUAN.  Well,  are  figures  available  as  to  tbe  total  pack  or  not? 

Mr.  Slessuah.  Figures  are  available  for  the  total  pack  for  the  last  10  or  15 
years. 

Tbe  Ghaixuai'i,  Where  can  they  be  found? 

Mr.  Si^ssuAN,  Mr.  Knox,  Uie  secretary  of  the  association,  at  Jackson,  Hich- 
Igan,  has  them. 

The  Ohaibhan.  Will  yon  be  kind  enough  to  get  them  for  usl 

Mr.  Slissmait.  I  will  ask  that  Mr.  Enox  will  forward  them  to  yon. 

The  Ceaibuait,  Thank  you  very  much. 

(Mr.  Slessman  was  excused  as  a  witness.) 

Tbe  Cbaibuar.  Now  Mr,  Wilson,  I  think  we  might  as  w^  have  you.  You 
want  five  minutes. 
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Mr.  Wilson.  I  want  to  tbank  yon,  Mr.  Calloway,  tor  givlnK  me  a  chance  to 
come  on  tbe  stand. 

Tbe  Ghaibuah.  It  la  not  a  cbance;  we  waot  to  hear  yon,  yon  aee. 

Mr.  WoLcoN.  I  want  to  leave  to-nlgbt,  and  I  want  tbe  prlTllege  of  reading; 
it  is  a  very  abort  statement. 


Primarily  tbe  objectioos  wblcb  I  have  to  ofler.  as  a  wholesale  grocer,  are 
not  actuated  by  selfish  motives.  Tbe  wholesale  grocery  trade  does  not,  and 
never  baa  objected  to  competition,  provided  that  competition  is  fair,  square, 
open,  and  above-board.  As  a  mater  of  fact  the  wboleaale  grocery  trade  thrives 
on  competition,  and  Is  always  better  off  for  it,  there  being  no  more  true  saying 
than  that  "Competition  is  the  life  of  trade,"  for  whenever  it  exists  trade  becomes 
more  active  and  in  large  volume  and  In  the  large  volume  depends  the  net 
return  of  net  profit  to  the  wholesale  grocttr. 

What  we  object  to  and  what  we  fear  is  unfair  methods  of  competition.  Under 
present  methods  of  food  distribution  of  such  lines  as  are  distributed  by  whole- 
sale grocers,  we  have  a  system  of  competitive  buying  and  seHlng  wbich  abso- 
lutely guarantees  first  of  all  that  the  producer  shall  receive,  under  normal 
conditions,  a  fair  value  for  his  products,  and  that  such  products  shall  pass  on 
through  tbeir  r^ular  trade  channels  to  the  consumer  at  fair  price  to  the  con- 
sumer. 

Objection  bas  been  made,  I  Itnow,  by  producers  In  some  sections  to  the  low 
prices  which  have  been  obtained  for  tbelr  products  during  the  past  12  months, 
and  there  has  been  some  dleftosltion  to  blame  the  wholesale  grocer  for  this 
condition.  It  can  be  shown,  however,  that  this  condition  has  not  been  caused 
through  any  fault  of  tbe  wholesale  grocer,  but  Is  a  perfectly  natural  condition, 
resulting  from  the  readjustment  of  trade  lines  to  conform  with  new  state  of 
affairs. 

As  regards  the  consumer,  the  large  number  of  wholesale  grocers  fighting 
incessantly  for  volume  of  trade,  ahsolntely  guarantees  that  resale  prices  to 
the  retail  merchant  will  at  all  times  be  at  a  small  per  cent  of  Increase  over 
and  above  jobbers'  actual  cost  of  the  merchandise,  plus  the  actual  distributing 

On  tbe  other  hand,  should  the  meat  packers  be  permitted  to  ag^n  enter  Into 
the  wholesale  grocery  lines,  and  follow  their  usual  course  of  dominating  or 
attempting  to  dominate  tbe  trade  with  reference  to  the  Items  which  they  handle, 
we  would  have  a  condition  very  shortly  of  where  competitive  buying  would  be 
practically  restricted  to  the  five  big  meat  packers,  which,  by  reason  of  the 
small  number  of  buyers  could  easily  develop  Into  a  buyers'  monopoly.  It  must 
be  admitted  that  it  would  be  very  much  easier  for  a  small  group  of  Ave  buyers 
to  consult  with  reference  to  limits  to  be  paid,  much  more  easily  tiian  could  a 
large  number  of  buyers  now  represented  by  tbe  several  thousand  wholesale 
grocers  scattered  broadcast  over  the  country. 

In  tbe  case  of  tbe  wholesale  grocer,  it  is  quite  plain  that  there  could  be  no 
agreement  as  to  unit  of  price  to  be  paid  for  any  commodity,  by  reason  of  the 
large  number  of  buyers  so  widely  scattered,  as  it  would,  of  course,  be  impossible 
for  any  exchangeof  Ideas  as  to  value  to  be  made  quickly  enough  to  be  of  any  serv- 
ice in  the  adjustment  of  price ;  therefore,  the  only  other  consideration  which  could 
govern  the  price  to'  be  paid  would  be  the  law  of  supply  and  demand.  In  the 
final  analysis  this  should  be  tbe  only  consideration  wblcb  should  cause  market 
fluctuations;  nothing  sboulil  be  permitted  which  would  have  the  effect  of 
artificially  advancing  or  depressing  the  market. 

It  Is  Just  as  important  that  the  producer  obtain  for  his  products  a  fair 
return,  as  It  is  that  the  consumer  shall  buy  the  goods  at  a  fair  price;  inter- 
ference at  either  end  of  tbe  line  causes  hardships  and  distress.  If  the  producer 
does  not  get  a  fair  return  it  ultimately  effects  the  consumer  by  reason  of  the 
(act  that  It  generally  results  In  a  lesser  production  the  following  season,  and 
such  small  production  means  a  higher  price. 

If  I  remember  correctly,  one  of  tbe  gentlemen  testifying  said  that  In  hla 
opinion  tbe  percentage  of  sales  by  the  meat  packers  of  unrelated  lines,  such  as 
are  handled  by  tbe  wholesale  grocers,  did  not  exeee<l  5  per  cent  of  the  total  sales 
of  wholesale  grocers.  This  in  itself  would  not  be  a  menace  were  that  per  cent 
of  sales  distributed  over  all  of  the  items  usually  sold  by  a  wholesale  grocer. 
Their  activities,  however,  prior  to  the  consent  decree  were  centered  on  items 
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ot  canned  foods,  such  as  canned  fruits — pineapple,  asparagus,  peas,  sBlmon,  and 
sardines.  Under  preseot  systems  of  wholesale  grocery  merchandising  there  are 
u  large  number  of  items  ^ich  are  sold  by  thewboiesale  grocer  at  an  exceed- 
inglj  small  gross  margin  of  profit  and  in  some  cases  at  actual  cost  and  atill 
others  at  terms  below  cost.  Such  Items,  of  course,  are  the  staple  commodities 
consiBtlng  of  the  actual  necessities  of  life,  Tbe  wholesale  grocer  then  d^iends 
upon  the  larger  margins  of  profit  carried  by  the  canned  food  Items  in  order 
to  bring  hlB  average  groea  profit  up  to  a  point  where  it  will  cover  tils  operating 
eipenses  and  leave  a  net  profit  in  return  for  his  labors.  Should  the  meat 
packers  reenter  the  wholesale  grocery  Bled  and  concentrate  again  on  canned 
food  commodities  and  by  their  large  purchasing  power  and  other  means  obtain 
eantrol  of  these  items,  It  can  be  plainly  seen  that  the  wholesale  grocer  would 
then  have  a  very  much  restricted  line  of  commodttlM  to  offer,  consisting  largely 
of  those  commodities  which  have  in  the  past  been  sold  at  smalt  margins  of  profit. 

Therefore,  as  these  margins  of  gross  profit  would  not  be  sufficient  to  Justify 
the  continuance  of  his  business  or  to  carry  the  costs  thereof,  there  would  be 
two  alternatives  for  htm  to  follow — one,  to  go  out  of  business  entirely;  the 
other,  to  advance  his  margins  oi^  the  staple  commodities,  such  as  sugar,  meal, 
beans,  flour,  and  others  to  a  point  where  the  gross  margins  would  be  si^cient 
to  cover  his  coat  and  leave  him  a  profit.  . 

Thna  the  public  would  suffer  by  being  forced  to  pay  higher  prices  for  actual 
necessities  instead  of,  as  at  present,  buying  the  actual  necessities  at  email 
margins  and  letting  the  nonessentials  take  care  of  the  load. 

The  Chaibmaw.  Mr.  Wilson,  you  are  a  wholesale  grocer? 

Mr.  Wii.aoN.  Yes,  sir. 

The  Chaibuan.  And  you  appear  here  in  your  individual  capacity  as  a 
wholesale  grocer? 

Mr.  Wilson.  I  am  also  one  of  a  committee  of  the  Southern  Wholesale 
Grocers. 

The  Chajbman.  Yes;  that  Is  what  I  am  coming  to. 

Mr.  Wilson.  I  am  also  a  member  of  the  National  Wholesale  Grocers.  That 
is,  I  mean  my  Arm  la. 

The  Chairman.  Now.  your  fear  Is  that  if  the  packers  go  Into  these  lines 
again,  that  they  will  gain  a  monopoly  of  them? 

Mr.  Wilson,  Tes,  sir. 

The  Chamman.  That  Is  based  upon  substantially  the  aame  reasoning  that 
has  been  set  forth  heretofore  by  persons  that  have  appeared  to-day? 

Mr.  Wilson.  In  my  own  words,  that  fear  is  based  upon  control  througli  their 
very  lai^  purchasing  power  at  the  source  of  supply. 

The  Chairman.  Do  you  think  their  transportation  privities  affect  that,  too? 

Mr.  Wilson.  Yes,  In  h  measure ;  ypa.  , 

The  Chairman.  But  the  other  is  the  main  cause? 

Mr.  Wilson.  Yes. 

The  Chaibman.  Are  you  familiar  with  what  percentages  of  the  total  they 
handled  prior  to  this  decree? 

Mr,  Wilson.  I  have  np  figures. 

The  Chairman.  Are  you  familiar  with  any  unfair  practices  that  they  might 
have  been  guilty  of  prior  to  this  decree? 

Mr.  Wu.sON.  No  ;  1  could  not  make  a  statement  in  a  definite  way. 

The  Chairman.  Mr.  Hall? 

Mr.  Hall,  No. 

The  Chaibman.  Senator? 

Mr.  SuiTH.  No. 

The  Chairman.  Mr.  Ford? 

Sir.  FosD.  No,  thank  yuu. 

The  Chairman.  Thank  you  very  much,  Mr.  Wilson.  We  will  now  call  Mr, 
Baker.  I  didn't  mean  to  make  you  wait  till  the  last,  but  you  are  the  last  one 
that  made  the  request. 

STATEMENT  OF  MU.  ATTSTIN  L.  BAKER,  OF  THE  ELDBIDaE-BAKEB 
CO.,  BOSTON,  UASS. 

Mr.  Bakes.  I  am  representing  the  Boston  Wholesale  Grocers'  Association 
here,  and  also  the  New  England  Executive  Association  of  Wholesale  Grocers. 
The  Chairman.  What  Is  your  membership,  approximately,  Mr.  Baker? 
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Mr.  Bakes.  Well,  tbe  BaBtim  association  has  a  membership  of  sometliins 
Ulff  65 ;  not  all  residents  of  Boston,  but  some  In  New  Bedford  and  Fall  Elver 
and  Salem  and  the  aoutliem  part  of  New  HamiiBhlre. 

The  Chaibuak.  And  what  la  yonr  asaoclatlonl 

Mr.  Bakes.  The  other  association  Is  a  peculiar  kind  of  an  aseociation. 
It  la  composed  of  delegates  of  Sve  wholesale  grocera'  assodatione  located 
within  New  England — tbe  Sonthern  Wholesale  Orocera'  Association,  the  Wor- 
cester, the  Portland,  the  Bangor,  and  tbe  Boston.  I  think  that  prob^lr  the 
delegates  would  represent,  through  their  associations,  a  membership  of  some- 
thing considerably  over  100.  perhaps  In  the  neighborhood  of  12S  wholesale 
grocers,  In  New  Bn^nd. 

I  have  got  a  couple  of  telegrams  here  that  are  simply  ctimnlatlve  along  the 
line  of  all  this  evidence  that  we  have  heard,  but  they  are  very  short,  and  with 
jour  permission  I  will  read  them  and  make  them  part  of  your  record,  and 
after  that  I  would  lik«  to  say  a  few  words  along  a  little  different  angle. 

The  Cbaibkan.  Proceed. 

Mr.  Basks.  This  Is  a  telegram  dated  Boston,  November  29,  and  is  as  fol- 

A.  L.  Bakeb, 

Hotel  Watliington,  'Wathington,  D.  0.: 

At  executive  meeting  of  Boston  Wliolesale  Grocers'  Association  to-day  reso- 
lutions condemning  any  modification  of  packers*  decree  whatsoever  was  unani- 
mously indorsed. 

B.  F.  BuixABD,  President. 

The  second  one,  the  same  date : 
A.  L.  Bakks, 

Hotel  Wa«hiniiton,  WagJiington,  D.  C: 

At  a  meeting  of  wholesale  grocers  representing  all  sections  of  New  England 
it  was  resolved  that  for  reasons  of  public  policy  and  to  prevent  monopolistic 
control  of  production  and  distribution  of  food  products,  which  would  be  so  Inju- 
.Jurlons  to  the  well-being  of  the  citizens  of  the  entire  country,  any  action  tending 
toward  the  annulment  or  modification  of  the  so-called  packers'  consent  decree 
should  be  dropped.  No  other  resolutions.  Received  several  letters  and  verbal 
assurance  that  action  would  be  taken. 

Fbahk  F.  Leavitt. 

This  Is  from  the  Executive  Association  of  Wholesale  Grocers  of  New  Bnglarid, 
and  signed  by  Prank  B.  Leavitt,  secretary.    That  Is  about  all  on  that  Une. 

The  Une  I  wish  to  speak  on  particularly — well,  now,  I  will  begin  this  way — 
it  Is  rather  a  crude  way,  but  If  you  gentlemen  are  married  men  and  keep  house, 
as  I  hope  you  do,  as  all  good  citizens  should  be  married  and  keep  house,  you 
have  probably  received  bills  from  yonr  groceryman  that  attracted  considerable 
attention.  Ton  say  at  once  when  you  received  these  bills?  "Well,  how  can 
there  be  this  tremendous  discrepancy  between  the  price  at  the  primary  source 
and  the  price  that  appears  on  this  bill?"  And  beyond  that,  listening  to  ques- 
tions that  have  come  from  the  commission  here,  It  seems  to  me  that  back  in 
the  minds  of  the  commission  there  might  be  a  thought  that  perliax)s  the  consent 
decree  had  something  to  do  with  this  wide  range  in  between  the  producer  and 
the  ultimate  consumer. 

The  Chaibman.  If  I  might  suggest.  Mr.  Baker,  don't  you  think  that  Is  the 
question  in  the  public  mind  generally — because  of  that? 

Mr.  Baker.  I  think  so,  1  really  do  think  so.  If  you  will  allow  me  to  illustrate 
In  my  crude  wa.v,  I  would  like  to  answer  that  by  a  little  matter  of  a  personal 
talk,  as  you  might  say.  I  was  born  on  Cape  Cod  a  |:ood  many  years  ago.  and 
in  addition  to  a  fish  diet  down  there  they  used  to  give  us  some  corn  once  In 
a  while,  and  they  raised  the  corn  down  there,  and  com  at  that  time  was  worth 
all  the  way  from  25  to  40  cents  a  bushel.  Well,  after  we  raised  it  we  would 
send  It  to  tbe  mill,  a  windmill  there  with  the  great  long  arras,  you  know, 
and  the  miller  would  tdke  every  tenth  bushel  that  he  ground,  as  his  charge 
for  grinding  the  com.  Well,  the  average  price,  let  us  say,  at  that  time  would 
be  aronnd  35  cents  a  bushel.  Well,  after  the  corn  was  brought  back  to  the 
home,  part  of  It  was  fed  to  the  hogs,  and  part  of  it  was  fed  to  the  cattle,  and 
part  of  it  was  for  the  children,  made  up  in  the  shape  of  a  hasty  pudding,  whlc* 
you  men  that  were  born  in  the  country  know  all  about.  It  was  fixed  up  with 
a  little  water  and  boiled  and  boiled  and  was  served  to  the  children  with  milk. 
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3  Bugar,  but  mostly  with  melasses,  and  they  could  have  all  that 
tliej-  wanted  for  breakfast,  they  could  have  juat  as  many  dlshea  ae  they  wanted, 
becanse  the  grain  only  cost  35  cents  a  bushel. 

Well  what  happens  now  when  you  want  corn  for  breakfast?  You  get  It  In 
the  shape  of  com  flakes  put  up  in  a  fancy  wax-lined  package  that  contains  a 
few  ODDces,  and  I  have  been  told  that  this  corn  represents  an  Inrestment,  put 
up  in  that  manner — that  ia,  the  consumer  pays  for  it  when  he  gets  it  In  that 
manner  $14  a  bushel.  Well,  now,  you  tion't  have  to  have  It  that  way  if  you 
doD't  want  It.  You  are  bringing  it  upon  yourselves.  Xou  want  It.  And  the 
n'a.v  I  used  to  take  it  as  a  boy  was  haaty  pudding.  You  might  gay_,  "Well  that 
happened  a  long  while  ago" — and  it  did.  It  happened  a  long  wliile  ago,  longer 
perhaps  than  I  would  like  to  admit. 

.\nd  with  your  permission  I  would  tike  to  give  you  one  more  illustration  to 
rarry  out  the  idea  I  am  trying  to  get  over;  something  that  happened  recently. 
During  the  war  shoes  and  clothes  and  everything  to  wear  were  so  high  that 
1  considered  that  I  would  get  along  as  well  as  I  could  without  buying  any  more. 
1  did  get  along  for  some  time,  but  Qnally  my  feet  were  in  such  shape  that  I 
knew  I  needed  a  pair  of  shoes,  and  so  the  other  day  I  went  into  a  store  where 
I  used  to  buy  shoes.  Now  it  happens  that  I  need  a  particular  kind  of  soles  to 
fit  my  feet  And  so  I  sat  down  and  had  my  feet  fitted,  and  then  I  said,  "What 
ia  the  price?"  And  I  was  told  "$12,  and  25  cents  war  tax."  Now  1  used  to 
buy  these  shoes,  mind  you,  before  the  war  for  $5;  that  was  the  price  I  paid 
before  the  war,  and  during  the  war  $10,  and  I  had  not  bought  any  shoes  since 
the  J12  price,  and  now  that  the  war  was  over  I  thought  it  would  not  be  so  hlgAi, 
iiml  instead  of  that  It  was  twelve  dollars  and  a  fraction.  T  said  "  Don't  you 
tnow  that  the  war  is  over:  that  material  Is  only  50  cents  on  the  dollar  that 
goes  into  the  shoes?"  "Well,"  he  said,  "I  understand  that,  but  these  shoes 
are  made  from  high-priced  stock.  They  were  priced  at  fourteen  dollars,  and 
aoraething,  and  now  they  have  come  down  to  twelve,  and  you  got  a  little  dis- 
count." I  thought  I  was  being  squeezed,  but  I  took  them  because  they  fitted 
Qiy  feet- 
Two  or  three  days  after  that  I  was  going  ddwu  the  street,  and  I  saw  a 
window  and  It  said  "  Closing  out  sale  of  shoes.  $3.60  and  $4."  Well,  I  thought, 
"I  will  square  myself  right  here,"  so  I  went  In  and  bought  a  pair  of  each. 
Well,  I  took  them  home,  and  I  put  on  the  $3.50  shoes  and  I  wore  them  one  day, 
aod  they  pinched  my  feet  so  that  I  couldn't  walk,  and  I  took  them  and  had  tbem 
stretched,  but  I  couldn't  get  them  to  fit  my  feet  to  save  my  life.  And  the  94 
Biioes,  although  they  were  the  size  shoes  that  I  had  always  wore,  as  I  thought, 
they  would  not  fit  me  at  all.  and  so  I  changed  them  for  lO's  the  next  day ;  when 
I  bought  them  they  were  9'b  and  I  changed  them  for  lO's,  but  they  were  not  big 
enough,  and  so  I  changed  them  for  ll's,  and  I  have  got  them  now  and  wear 
Oiem,  but  they  hurt  my  feet  terribly. 

But  what  I  am  getting  at  la  I  can  get  along  with  those  cheap  shoes  all  right. 
They  keep  my  feet  off  the  ground,  and  they  provide  a  covering  for  my  feet,  but 
tbey  don't  suit  me.  I  am  willing  to  pay  for  the  convenience  and  the  comfort 
that  the  high-priced  shoes  give  me.  And  that  explains  to  a  large  extent,  It 
seeoiB  to  me,  a  considerable  portion  of  this  condition,  of  this  spirit.  We  know 
we  are  being  squeezed  when  we  pay  these  prices,  but  we  are  willing  to  pay 
theto  because  we  are  getting  what  we  want. 

I  guess  that  is  about  all,  Mr.  Chairman. 

The  Ghajbman,  Your  idea  Is,  Mr.  Baker,  that  you  want  service,  you  get  It, 
and  you  are  paying  for  It? 

Mr.  Baekb.  Exactly. 

The  Ghaibuan.  You  reiterate  what  has  been  said  with  reference  to  the 
danger  of  the  packers  coming  back  into  the  business,  1  assume? 

Mr.  Bakbb.  I  feel  that  way,  air. 

The  Chatsmah.  Your  reasons  are  the  same  as  others,  practically,  that  have 
appeared  before? 

Mr.  Bakes.  Practically. 

The  Chaishait.  Do  you  have  anything,  Mr.  Hall? 

Mr.  Haix.  No. 

The  Chaikmait,  Senator? 

Mr,  Smith.  No, 

The  CHAiBifAH.  Mr.  Ford? 

Hr.  FoBD.  No. 
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The  Chaibmak.  Thank  you  very  much,  Mr,  Baker.  Ten  o'clock  to-morrow 
morning,  gentlemen. 

(Thereupon,  at  S.43,  an  adJournniMit  was  taken  until  10  o'clock  the  next  day, 
Friday,  December  2,  1921.) 

Fbiday,  Deceubbb  2,  1921. 
The  committee  met  at  10  o'clock  a.  m.,  in  room  7M,  Department  of  Commerce. 
pursuant  to  adjournment  on  yesterday,  Hon.  Herman  J.  Galloway  (chairman) 
presiding. 
Judfce  Hainer  not  present  today. 
The  Ch.^ibman.  The  committee  will  come  to  order. 

Mr.  SurrH.  Mr.  Chairman,  here  Is  a  resolution  Mr.  Wilson  Intended  to  offer 
in  connection  with  his  testimony,  but  which  he  omitted,  the  resolution  having 
been  adoptetl  by  the  rice  growers. 

The  Chaibman.  The  rice  growers  of  where? 

Mr.  Smith.  The  rice  growers  of  that  section,  meeting  in  New  Orleanii.    > 
Mr.  BnKEO.  For  or  against  modification  of  the  consent  decree? 
Mr.  S&iiTH.  An  espresslon  of  an  earnest  desire  by  the  rice  growers  thjit  the 
meat  packers  be  not  allowed  to  participate  in  handling  their  product. 
The  Chairman.  It  may  ko  in. 

(The  resolution  referred  to  is  here  copied  In  full  In  the  record  as  follows)  : 
The  Rice  Mii.lees'  Association, 

New  Orleang.  La..  Nov.  22, 1921. 
Hon.  H.  M.  Dapghebty, 
Attorney  Otmeral, 

Department  of  Justice,  Wathington,  D.  0. 
HoNOBABLE  Sib:  A  matter  has  recently  been  brought  to  my  attention  which 
,  directly  affects  the  rice  industry,  and  I  am  writing  this  letter  to  place  the  posi- 
tion of  the  rice  industry  before  you.  I  refer  t«  the  decree  issued  by  the  Depart- 
ment of  Justice  some  years  ago  with  reference  to  divorcing  the  Big  Five  meat- 
packing companies  from  the  general  marketing  of  commodities  other  than  meat 
and  meat  products.  It  is  my  understanding  that  the  decree  become  formally 
effective  In  February.  1922,  and  that  the  i>erlod  permitted  by  the  Government 
for  the  packers  to  make  the  necessary  arrangements  to  divorce  themselves  from 
the  marketing  of  the  commodities  mentioned  terminates  at  that  time. 

A  matter  has  tieen  brought  to  my  attention  that  some  action  has  been,  or 
might  be  taken  by  the  packers  to  prolong  this  period,  or  In  some  other  manner 
change,  or  secure  an  extension  of  the  original  decree. 

The  Rice  Millera"  Association  Including  in  Its  membership  a  greater  part  of 
the  rice  mills  In  the  United  States,  has  taken  action  on  this  matter.  As  Secre- 
tary-Treasurer of  the  Rice  Millers'  Association,  T  am  authorised  anfl  Instructed 
by  our  executive  committee  to  address  a  letter  to  you,  attaching  thereto  an 
ofHclal  resolution  on  the  subject.  Ton  are  urgently  requested  to  give  due  con- 
sideration to  the  appended  resolution  In  any  action  which  is  taken  or  contem- 
plated by  the  Department  of  Justice  with  reference  to  this  matter. 
An  acknowledgment  of  this  letter  and  resolution  will  be  greatly  appreciated. 
Very  truly  yours, 

F.  B.  Wise,  Secretary-Treagurer. 


To  the  UtUted  Slateg  Department  of  Justice,  Wa»hmgton,  1).  C. 

The  Rice  Millers'  Association,  an  organization  consisting  of  practically  all 
of  the  rice  millers  of  the  United  States  and  having  affiliated  with  It  as  Associate 
Members,  a  large  number  of  the  dealers,  jobbers  and  brokers  Interested  In  rice 
marketing  and  distribution,  does  to-day.  through  its  executive  committee,  file 
the  following  resolution,  and  urgently  requests  the  Department  of  Justice  to 
give  same  thorough  and  full  consideration : 

"  Whereas  the  Rice  Millers'  Association,  having  had  brought  to  Its  attention 
the  early  termination  of  the  original  decree  by  the  United  States  fiovernm«it 
granting  the  Big  Five  meat  packers  a  given  time  in  which  to  divorce  themselves 
from  handling  and  marketing  a  large  number  of  food  stuffs  otlier  than  meat 
and  meat  products; 

"  Whereas  rice  has  during  the  past  been  one  of  those  commodities  which  was 
handled  by  the  above-mentioned  packing  companies; 
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"Whereas  It  Is  considered  that  a  large  number  of  individual  wholesale 
grocers  scattered  throDghout  the  United  Stat^  all  buying  separatelj,  all  oalDg 
melr  own  metbods  of  distribution,  would  tend  toward  a  more  widespread  and 
Ui^r  distribution  of  American  rice  than  would  be  effected  if  a  monopoly  of 
rice  marketing  and  dlstrlbntlon  by  a  few  packli^  companies,  were  they 
permitted ; 

"Whereas  it  is  to  the  bettermeot  of  the  rice  milters,  and  greatly  to  the 
fetterment  of  the  rice  producers  that  there  be  at  all  times  a  free,  wide  open, 
conpetitiTe  domestic  market  for  American  rice,  which  conditions  are  not  cod- 
^dered  possible  even  under  a  partially  monopolized  market  condition ; 

"  Whereas  the  present  metiiod  of  marketing  rice  through  the  wholesale 
grocers  and  their  sales  forces  Is,  and  baa  proven  satisfactory :   Be  it 

Resolved.  That  the  Hice  Millers'  Association  respectfully  protests  against 
anj  change  in  the  present  decree  affecting  the  marketing  of  rice  by  the  Big 
Five  packing  companies,  and  furtber  urgently  requests  the  United  States  De- 
I«rtinent  of  Justice  to  enforce  the  original  decree  at  the  time  It  becomes  effec- 
tive without  any  change  or  extension.  We  furthermore  support  the  position 
beiog  taken  by  the  National  and  Southern  Wholesale  Grocers'  Association  re~ 
^nllng  this  very  Important  matter." 

The  Rtce  Miixebs'  Association 

execdtivb  commntee. 

Done  this  22d  day  of  November.  1921,  at  New  Orleans,  La, 

By  F.  B.  Wise,  Secretarp-Ti^aaurer. 

The  Chairman.     Mr,  McKInney,  I  believe  you  wish  to  make  a  brief  addi- 
tloDsl  statement. 
Hr.  McKiNNET.    Yes,  Mr.  Chairman,  If  I  may. 

8TATEHEKT  OF  HH.  PBESTOK  UcXINITEY — Besumed. 

Mr.  McEtNNET.  I  Just  wish  to  state  that  I  have  a  telegram  from  my 
Caoners'  League  office  in  San  Francisco,  stating  that  since  my  leaving  there 
George  H.  Hook,  a  canner  of  San  Francisco,  and  Haiku  Fruit  &  Canning  Co.,  of 
Halbo.  Hawaiian  Islands,  have  requested  that  I  represent  tbem  in  this  hear- 
ing as  opposed  to  a  modiflcation  of  the  consent  decree. 

The  Chaibman.  Is  that  all  you  wish  to  say,  Mr,  McKinney? 

Mr.  McKiNKEY.     Xes,  sir. 

The  Chaibman,  The  committee  will  now  hear  Mr,  Clark.  State  your  name 
and  address  and  whom  you  represent, 

STATEMENT  OF  MB.  JOHN  G.  CLABK,  OF  BAD  AXE,  KICH. 

Mr.  Clabe.  My  name  Is  John  Q.  Clark,  of  Bad  Ase,  Mich,,  and  I  represent 
the  firm  of  Clark  &  McCaren,  our  own  Arm  of  wholesale  grocers,  having  one 
house  at  Bad  Axe  and  one  at  Port  Huron,  both  in  Michigan. 

Tbe  Chairman.  Do  you  represent  any  other  organization  or  association? 

Mr.  Clabk.  I  am  also  representing  the  Michigan  Wholesale  Grocers'  Asso- 
ciation, having  72  members,  all  located  In  Michigan, 

The  Chaibman.    Tou  may  proceed  with  your  statement. 

Mr.  CiABK.  We  are  objecting  to  the  modification  of  the  so-called  packers' 
coDsent  decree,  because  we  believe  .that  the  packer  has  l>ecn  given  a  preferred 
and  expedited  service  over  the  railroads  of  this  country  that  is  necessary  to 
lalie  care  of  his  fresh  meats  and  deliver  them  to  the  consumer  In  good  order. 
Because  of  the  highly  perishable  nature  of  the  main  product  of  the  slaughter 
liouses  this  service  has  been  developed  marverously.  The  packer  owns  his  own 
refrigerator  cars  and,  according  to  the  testimony  of  the  Federal  Trade  Com- 
mission and  according  to  evidence  submitted  before  the  Interstate  Commerce 
Commission  hearing  in  Chicago  in  1919  and  1920.  the  packer  Is  shown  to 
pnjoy  very  low  rates  and  remarkably  efficient  service  in  the  movement  of  his 
cars. 

To  the  prompt  movement  of  these  perishable  goods  we  have  no  objection, 
but  we  do  object  to  this  same  distributing  system  being  used  by  these  great 
companies  whose  greatness  has  been  developed  through  these  special  privileges 
in  handling  nonperishable  products  in  unrelated  lines  because  they  do  enjoy 
this  special  and  necessary  service. 
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In  our  own  loc&llty  In  Port  Huron,  several  of  tbe  packers  Mve  br&nch 
houses,  notably  Swift,  Cudahy,  end  Armour.  Cadah;  &  Go.  are  etill  active 
factors  in  the  distribution  of  canned  goods,  sucb  canned  goods  coming  from 
Cblcago  Id  their  meat  cars  wbieh  receive  very  rapid  transportation.    Also 

Swift  &  Company,  according  to  the  reports  of  our  salesmeo  last  week,  are  sell- 
ing the  great  bulk  of  eggs  sold  in  Port  Huron  at  prices  aronnd  4S  to  50  cents 
a  dozen,  having  gathered  these  eggs  from  the  same  or  nearly  localities  In 
April  and  May  at  a  cost  as  low  as  12  cents  per  dozen  to  the  farmer. 

Mr.  Bbbed,  May  I  ask  you  where  those  eggs  were  kept  between  last  April 
and  the  date  when  they  ere  now  being  sold? 

Mr.  Claak.  In  a  Chicago  warehouse,  so  far  as  I  know,  or  warehouses. 

Mr.  Bbeed.  Do  you  know  whether  the  packers  own  and  control  any  c<dd- 
starage  warehouses? 

Mr.  Glaie.  They  do.  I  understand  they  own,  or  did  own  SO  per  cent  of 
tbe  warehouses  in  tbe  United  States.     * 

Swift  &  Company  also  have  considerable  creamery  butter  business  at  that 
point  and  all  these  products  come  In  to  our  market  with  the  fresb  meats  In  the 
refrigerator  cars. 

Mlcbigon  Ib  very  close  to  Chicago  and  prior  to  this  consent  decree  s  nnmber 
of  so-called  peddler  car  routes  existed  on  the  railroads  in  Michigan  radiating 
from  Chicago.  It  was  a  common  practice  then  that,  If  a  quantity  of  fresb 
meat  Insufflcleiit  to  make  a  minimum  car  was  nnobtiainable  in  a  town,  tbea 
very  attractive  prices  were  made  in  canned  goods,  soap,  rice  or  other  noa- 
pscktng  house  products,  in  order  to  move  the  car  forward  at  carload  rate  of 
freight  with  this  rapid  service. 

With  the  tremendous  tonnage  controlled  by  the  packer  be  is  enabled  to 
continue  to  enjoy  preferential  treatment  over  the  wholesale  grocer,  as  was 
clearly  shown  at  the  above  mentioned  Interstate  Commerce  hearing. 

We  have  no  figures  other  than  the  Federal  Trade  Commission  figures  giving 
the  exact  amount  of  canned  goods  banclled  by  the  packer,  but  estimating  the 
5  per  cent  of  nonpacking  house  products  that  Swift  &  Company  handled  of 
their  entire  volume  of  business  prior  to  their  signing  the  consent  decree, 
would  mean  about  $60,000,000  per  year,  as  in  the  Federal  Trade  Commission's 
statement  Swift  &  Company's  volume  amounted  to  about  a  billion  two  hundred 
thousand  dollars  during  the  year  1919.  These  figures  are  approximate,  but  may 
be  corrected  by  reference  to  the  original  testimony. 

The  State  of  Michigan  is  one  of  the  largest  producers  of  canned  foods  and, 
from  tbe  best  statistics  we  have  In  the  State,  production  of  canned  fmlts  and 
vegetables  amounts  to  about  S  to  10  inillion  dollars  per  annum,  depending  on  tbe 
season.  Prom  those  two  approximate  figures  it  Is  apparent  that  Swift  k  Com- 
pany did  as  much  business  as  the  entire  canned  fruit  and  vegetable  production 
amounted  to  in  seven  States  as  fertile  and  productive  as  our  own. 

These  figures  have  no  relation  to  the  other  packers  and  their  volume,  nor  do 
they  take  into  conslderatton  tbe  fact  that  the  packer  eliminates  from  the  6 
per  cent  volume  of  unrelated  lines  which  he  said  be  did — the  items  of  soap, 
lard  compound,  cheese,  butter,  eggs,  and  canned  meats,  which  are  all  a  con- 
siderable part  of  the  volume  of  the  average  wholesale  grocery  business.  In 
other  words,  Uie  packer  Is  not  using  the  same  basis  to  arrive  at  the  comparative 
volume  of  business  done  by  the  wholesale  grocer  and  the  packers,  respectively. 

Wilson  &  Co.,  In  Saginaw,  are  active  In  the  distribution  of  canoed  goods  in 
our  territory,  their  supply  reaching  Saginaw  from  Chicago  In  their  meat  cars, 
SO  that  two,  at  least,  of  the  so-called'  Chicago  packers,  so  far  as  our  personal 
experience  is  concerned,  are  still  active  competitors  and  are  still  using  these 
unrelated  lines  to  make  up  tbe  tonnage  In  carloads  into  those  two  points  men- 
tioned— Port  Hnron  and  Saginaw. 

Another  point  that  I  have  not  yet  heard  a  witness  bring  np  at  this  hearing 
is  the  lack  of  competition,  in  some  lines  at  least,  between  the  packers  them- 
selves. As  an  Illustration,  I  was  a  member  of  the  State  hospital  board,  located 
at  Pontiac,  Mich.,  from  tbe  fall  of  1907  until  the  boards  were  abolished  by  law 
in  1921.  From  1908  until  1918,  It  was  our  custom  to  advertise  for  proposals 
for  meat  for  use  In  the  State  Hospital.  Such  proposals  were  mailed  to  tlie 
Chicago  packers  and  also  the  local  packers  throughout  Michigan  who  desired 
to  make  a  bid  on  tbe  wants  of  the  hospital.  During  that  entire  10  years,  at 
intervals  not  longer  than  6  months  (and  often  we  would  buy  for  a  period  cov- 
ering our  wants  not  to  exceed  90  days),  Swift  &  Company  were  always  the 
lowest  bidder,  and  Invariably  upon  opening  the  bids,  during  tbe  last  five  years 
at  least,  It  was  a  commonly  expressed  opinion  of  Uie  other  trustees  on  the  board 
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that  we  had  been  allotted  by  aome  sort  of  arrangement  as  a  special  coBtomer 
of  Swift  &  Company.  I  have  no  knowledge  that  any  sucb  agreement  existed, 
but  the  facts  are  ao  remarkable  aa  to  deserve  comm»it,  at  least. 

With  these  facts  and  many  others  which  have  bem  related  here  as  applying 
to  otber  territories,  our  people  in  Michigan,  I  believe,  have  just  cause  to  pro- 
test to  tbe  committee  In  tlie  wholesome  fear  that  a  monopoly  nmy,  and  In  all 
probability  would,  prevail  sbonld  the  packer  be  allowed  to  reenter,  the  field 
of  nnrelated  lines, 

Prom  the  standpoint  of  our  people  In  Michigan,  we  are  very  ^ad  indeed  thab 
the  Department  of  Justice  has  given  us  this  opportunity  to  be  heard,  and  we 
stand  ready  at  any  time  to  fumtsh  whatever  evidence  we  can  to  substantiate 
any  of  these  statements  ^ould  tb^  be  questioned. 

That  is  all  I  have  to  present,  gentlemen  of  the  committee. 

The  Ghaikuan.  Mr.  Clark,  as  you  have  stated,  you  are  in  the  wholesale 
gnjcery  business? 

Mr.  Cuut.  Tes,   air. 

The  CHAnuAN.  Yon  have  said  In  your  statement  that  you  have  no  other 
figures  than  tho^e  contained  in  the  Federal  Trade  Gommia^on's  r^Mrt  with 
retermce  to  the  proportions  of  grocery  lines  which  the  packers  have  handled. 

Mr.  CiiABK.  Tes,  sir. 

The  Chairman.  Ton  fear  a  monopoly  If  they  are  permitted  to  resume  the 
handling  of  these  lines? 

Mr.  Clakk.  I  fear  a  control  amounting  to  a  monopoly,  Mr.  Galloway. 

The  Chaibman.  And  what  Is  your  fear  twsed  upon? 

Mr.  Clabk.  The  congressional  investigations  and  their  reports  covering  a 
period  of  31  years  in  Congress ;  the  reports  of  the  Federal  Trade  Commission ; 
the  figures  that  are  in  the  office  of  the  Food  Admlnlatratlon  and  at  present 
available ;  and  our  own  experience  in  that  market. 

Ttie  Cbaomati.  Very  well;  Just  how  do  you  think  they  will  be  able  to  attain 
control  or  have  a  monopoly? 

Mr.  Clabk.  In  our  market  they  control  the  e^  basiness,  practically ;  and 
tbey  control  the  cheese  business.  They  control  the  meat  business  in  Port 
Hnran.  I  liardly  think  there  is  a  packing  plant  at  Port  Huron  worthy  of  the 
name.  Very  few  cattle  are  slaughtered  there.  Pontlac  had  a  little  packing 
boDse,  and  still  has  one,  for  that  matter,  but  they  can  hardly  do  any  business. 
Cattle  are  shipped  right  from  there  into  Chicago  and  the  meat  shipped  back  to 
town  again.  Based  on  that  performance,  I  think  the  meat  packers  could  easily 
handle  and  control  the  canned-fmit  business  of  Michigan  should  they  enter 
the  field. 

The  Chaikman.  Do  they  have  any  advantages  over  the  wholesale  grocer  in 
(he  handling  of  these  lines  of  business? 

Hr.  Ci-ABE.  Yes,  sir. 

The  Chaibuan.  What  are  those  advantages? 

Mr.  CiABE.  Preferential   rapid-freight  service. 

The  Ghaibmak.  What  else? 

Mr.  G1.ABK.  They  used  to  have  an  advantage  In  rates,  but  I  nnderstaod  rates 
are  nnder  proceaa  of  being  changed. 

The  CHAmuAs.  Are  there  any  other  advantages? 

Hr.  Clabk.  Well,  the  Immense  advantage  of  unlimited  capital. 

The  Chaibuan.  Mr.  Clark,  do  you  know  of  any  unfair  practices  that  the 
packers  indulged  in  prior  to  this  time? 

Hr.  CiABK.  I  related  one  that  applied  to  our  ovm  field  that  put  us  out  of 
the  game.  As  an  illustration,  in  1919  one  of  the  packers,  and  I  forget  whether 
It  was  Swi^  or  Cudahy,  In  our  market  In  order  to  put  up  cars  of  meat  Into 
Port  Huron,  sold  tomatoes  at  a  dollar  a  dozen  when  the  market  at  that  time 
was  $1.70  and  when  I  paid  $1.70. 

The  Chaibuah.  Mr.  Clark,  do  you  know  whether  those  tomatoes  that  they 
sold  cost  th«n  more  than  a  dollar  a  dozen? 

Mr.  CUBK.  I  think  they  did.  But,  Mr.  Qalloway,  they  were  operating,  as  I 
understood  It  at  that  time — or,  anyway,  I  understood  that  they  were  allowed 
to  make  B  per  cent  or  8  per  cent,  whatever  the  Oovemment  idlowed  lliem  to 
make,  on  their  Invested  capital  and  surplus.  And  in  my  estimation  the  prices 
they  were  making  on  canned  goods  at  that  time,  and  I  want  to  say  that  their 
other  lines  were  very  profitable  that  year,  I  say  the  prices  they  made  on 
canned  goods  at  that  time  were  done  to  establish  their  brands— and  they  could 
well  do  It  and  still  have  their  9  per  cent  that  they  were  allowed. 

The  CsAiBicAK.  That  was  under  Government  regulation  during  the  warT 
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Mr.  Olabk.  Tee,  Blr. 

The  Chairman.  What  objection  would  you  have  to  permittlD?  tbe  packers 
to  £0  Into  the  export  business  alone? 

Mr.  C^AKK.  Well,  tbe  exportable  surplus  of  wheat  governs  the  price  of 
wheat;  the  exportable  surplus  oi  lack  of  such  auiplus.  And  I  would  bbj  that 
the  same  would  be  true  of  any  other  commodity. 

The  Chaibuan.  In  other  words,  you  feel  If  the  meat  packers  were  permitted 
to  go  Into  the  esport  business  alone  the7  conld  control  the  price  of  canned 
goods  Just  the  same  as  if  they  were  haDdllng  sucb  goods  for  domestic  use? 

Mr.  Clabk.  Perhape  not  just  in  the  same  way,  but  tbeir  action  would-  be  a 
large  factor  In  determinlog  the  domestic  price,  of  course,  according  to  the 
amount  they  handled. 

The  Chaibmah.  Would  you  object  to  the  meat  packers  going  into  the  busi- 
ness on  a  commission  basis?  That  is,  that  they  should  not  purchase  or  manu- 
facture these  goods,  but  handle  them  as  agents  for  others? 

Mr.  Ci>ABK.  I  have  lieard  you  ask  that  questloD  of  other  witnesses,  Mr.  Gallo- 
way, and  I  did  sot  understand  what  you  meant  by  "commission  basis"  or 
"  commission  business,"  Who  should  then  determine  the  price  at  which  tbe 
goods  would  be  sold? 

Tbe  Chaibman.  The  eanner. 

Mr.  Clabk.  And  who  should  pay  for  the  goods? 

Tbe  CnAiBUAN.  The  fellow  that  buys  them. 

Mr.  Clabk.  Do  you  mean  the  retailer? 

The  Ghaibuan.  Yes. 

Mr.  Clabk.  I  should  say  that  that  sort  of  thing  wonld  be  impossible,  because 
no  eanner  would  agree  to  carry  the  credits  of  the  United  States  retailers;  he 
could  not  do  it.  He  would  have  accounts  go  bad  In,  for  Instance,  La  Crosse, 
Wis.,  and  Baltimore,  Md. 

The  Chaibvah.  Assuming  that  tbe  meat  packers  took  care  of  the  collection 
of  accounts,  and  when  the  goods  were  sold  paid  the  eanner  for  tbem,  what 
objections  then  would  there  be  to  their  handling  these  goods  on  that  basis? 

Mr.  Claek.  I  do  not  think  that  would  be  practical,  because  the  most  of  the 
canners,  as  explained  by  Mr.  Roach  on  yesterday,  bave  to  have  their  future 
purchases  in  order  to  go  to  the  banks  and  get  money  on  them. 

The  Chaibmah.  If  it  were  possible  what  would  you  say  would  be  the  objec- 
tion to  such  a  plan? 

Mr.  Clabk.  I  would  say  it  would  be  Impracticable,  Mr.  Galloway. 

Tbe  Chaikman.  Because  of  what?    Why  would  It  be  impossible? 

Mr.  Clabk,  Because,  naturally,  the  insurmountable  obstacle  of  getting  suffi- 
cient capital  to  can  tbe  stuff.  No  eanner  in  the  United  States  that  I  know  of 
Is  able  to  carry  bis  pack  on  any  such  scheme  as  that. 

The  Chaikuak.  Let  us  assume  that  the  eanner  could  do  that,  and  If  it  conld 
be  done  then  what  would  be  tbe  objection  to  it ;  I  mean  if  it  could  be  actually 
accomplished. 

Mr.  Clabk.  Well,  tbe  meat  packer  would  booti  be  the  sole  distributor,  wouldn't 
he?    On  a  5  per  cent  basis,  did  you  say? 

The  Chaibman.  Tes. 

Mr.  Clabk.  He  would  put  us  out  of  business  because  we  could  not  handle  it 
<m  a  5  per  cent  basis.  And  becoming  the  sole  distributor  he  would  become  the 
sole  market  through  which  the  eanner  could  sell  his  goods,  and,  therefore, 
the  meat  packer  could  flx  the  price  to  the  grower,  and  In  the  end  be  would  con- 
trol the  situation  and  have  a  monopoly,  you  might 'say. 

The  Chaibman.  I  just  wanted  to  get  your  views.  Any  other  questions, 
gentlemen  ? 

Mr.  Bbeed.  Referring  to  the  question  Just  asked  by  Mr,  Galloway,  namely,  If 
tbe  meat  packer  attended  to  tbe  collection  of  credits  from  the  retailer,  did  you 
understand  by  that  auestlon  that  tbe  meat  packer  was  to  be  responsible  for  the 
payment  to  the  eanner? 

Mr.  Clabk.  Tes,  sir. 

Mr,  BBEEa>,  Well,  if  the  meat  packer  became  responsible  to  the  eanner  for  the 
payment  of  goods  purchased,  then  tbe  meat  packer  would  not  be  doing  bustiless 
on  a  commission  basis,  would  be? 

Mr.  Clabk.  No;  he  mould  be  buying  outt^ght. 

Mr,  Breed.  He  would  be  buying  outright,  you  say? 

Mr.  Clabk,  Yes,  sir. 

Mr.  Bbeed.  What  do  you  understand  by  the  proposition  of  opening  this  con- 
sent decree  to  allow  tbe  meat  packer  to  do  bueiness  on  a  commission  basis? 
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Mr.  GuBK.  I  did  not  underatand  It,  Mr.  Breed.  It  la  eo  Impracticable  I  do 
not  beUeve  It  Is  possible.  In  this  proposed  scheme  If  the  canaer  Is  to  receive 
his  m<mey  he  must  receive  It  from  the  so-called  meat  packer;  he  can  not  receive 
It  from  the  retailer. 

Mr.  Bbebd.  You  mean  that  In  any  scbeme  of  sale  by  the  canoer  someone  mnst 
buy  and  be  respooslble  for  the  g<^s  which  you,  as  wholesaler,  adU 

Mr.  Ci-ABE.  Yes,  sir. 

Mr.  Bbeed.  Would  you  be  satisfled  to  see  the  meat  packer  merely  as  your 
■sent  or  commission  man  and  take  the  credits  which  be  might  incur  in  sales 
by  him  as  your  agent  to  the  retailer  without  any  responsibility  on  the  part  o( 
the  packer  for  the  purchase  price? 

Mr.  Gl&bk.  No,  sir;  he  must  pay  the  money.  As  an  Illustration,  I  came  down 
with  a  starch  manufacturer  the  other  day,  who  makes  a  lot  of  private  brands. 
He  told  me  be  had  closfed  his  plant  rather  tban  run  on  private  brand  starch 
for  two  different  bouses.  One  was  Larkin  &  Co.  He  said,  "  I  will  not  have 
my  business  tied  up  in  the  hands  of  one  or  two  distributors."  He  said,  "  I  am 
golog  to  own  my  own  business  so  that  a  man  can  not  tell  me  what  he  will  pay 
after  I  bidld  the  business  up." 

Mr.  Bbekd.  You  gave  an  Illustration  In  answer  to  a  question  by  Mr.  Galloway 
of  unfair  competition  by  the  meat  packers,  and  referred  to  the  meat  packers 
selling  tomatoes  in  your  market  at  a  dollar  a  dozen  when  the  market  price 
was  $1.70,  la  order  to  make  up  cars  to  ship  outside.  Will  you  explain  that  a 
little  further? 

Mr.  Ci^KK.  Why,  if  Gudahy,  for  instance,  supposing  he  were  the  packer, 
wanted  20,000  pounds  of  fresh  meat  In  a  car  to  make  up  a  carload,  and  he 
should  get  15.000  pounds  of  meat  orders  only  and  could  not  sell  any  more  meat 
to  go  In  to  make  up  tliat  car  the  forepart  or  the  latter  part  of  the  week,  we 
will  say,  then  he  would  go  to  retail  grocers  and  offer  them  merchandise  at 
very  low  prices  In  order  to  make  up  the  additional  5,000  pounds. 

Mr.  Bbekd.  Oh,  you  meant  by  your  illustration  that  the  meat  packer — and 
who  was  he? 

Mr.  Clakb.  Wrfl,  I  do  not  know  just  which  one  It  was,  Swift  or  Cudahy, 
but  I  do  know  It  was  one  of  them. 

Mr.  Bb^d.  Shipped  out  of  where? 

Mr.  Clabk.  Out  of  Chicago. 

Mr.  Bbeed.  To  some  distant  point? 

Mr.  CiABK.  Tbls  point  was  Port  Huron,  Mich. 

Mr.  Brg£d.  He  only  had  half  a  carload  of  fresh  meats? 

Mr.  Clabk.  a  part  of  a  car. 

Mr.  Breed.  Then  he  sold  to  Port  Huron  retailers  tomatoes  at  less  than  the 
market  price  in  order  to  fill  up  and  make  a  carload  lot,  is  that  It? 

Mr.  Clabk.  We  do  not  know  why  he  sold  them  at  a  very  much  reduced  prices 
We  do  Dot  know  what  is  going  on  Id  a  man's  mind.  It  might  have  been  that, 
and  we  presumed  that  was  the  cause  of  It.  Also  It  might  have  been  possible 
that  because  that  year  be  was  only  allowed  to  make  0  per  cent  or  8  per  cent 
on  his  capital  and  Invested  surplus  and  had  made  It. 

Mr.  Bbeed.  Allowed  by  whom? 

Mr.  GiASK.  By  the  Government. 

Mr.  Bbeed.  The  Food  Administration? 

Mr.  Clabk.  Yes,  sir.  I  believe  that  was  Mr.  Hoover's  order  then.  Having 
that  amount  of  money  made  already  that  fact  might  have  caused  them  to  make 
these  lower  prices.    In  any  event,  the  packer  made  the  price. 

Mr.  Bbeed.  Is  the  freight  oD  carload  lots  lesss  than  the  freight  on  less-than- 
csrload  Iota? 

Mr.  CI.AKK.  Yes,  sir. 

Mr.  Bbeed.  So  there  would  be  a  saving  if  he  could  ship  a  carload? 

Mr.  Glabk.  He  would  save  not  only  on  the  5,000  pounds  he  was  short,  but  on 
the  15,000  pounds  he  already  had  sold  and  In  the  car. 

Mr.  BRraa>.  I  believe  that  is  all. 

The  Chaibuar.  £>o  you  know  the  name  of  the  people  who  bought  that  stuff? 

Mr.  Clabk.  No;  I  do  not;  but  I  think  I  could  dnd  It  for  you,  Mr.  Galloway. 

The  Chaibman.  It  was  told  to  you  by  whom? 

Mr.  Clabk.  Our  salesman  In  tliat  market.  And  I  believed  it  because  canned 
goods  were  piled  up  In  retailers'  stores  In  Port  Huron  at  that  time. 

Mr.  Hall.  These  dollar  goods  you  spoke  of — do  you  know  they  were  sold  at 
less  than  the  meaPpacker  paid  for  them;  less  than  what  they  really  cost  blm? 
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Mr.  Clakk.  I  have  no  way  of  knowing  tbat,  but  I  do  know  that  the  market  at 
that  time  was  $1.70. 

Mr.  Hall.  What  have  you  to  say  about  the  quality  of  the  goods? 

Mr,  Clabk.  They  liandle  gowJ  quality  goods.  Their  goods  are  uBually  very, 
very  good,  and  their  service  is  very  prompt. 

Mr.  Hatx.  So  the  discrepancy  In  price  would  not  exist  because  of  quality  of 
the  goods? 

Mr.  Glakk.  01),  no. 

The  Chairman.  Tou  may  aak  hlra  queBtloiia  now,  Senator  Smith, 

Mr.  SuiTH.  On  account  of  the  volnme  of  the  variety  of  tliat  meat  packer's 
business  was  he  able  to  put  his  proflts  on  one  and  to  drop  the  price  of  the  other 
down  BO  low  as  to  demoralize  the  business  in  the  one  tbat  he  made  the  price 
low  on? 

Mr.  CtABK.  1  believe  so. 

Mr.  Smith.  That  was  the  process? 

Mr.  Clabk.  I  believe  so. 

Mr.  Smttb.  And  as  they  approach  a  monopoly  that  facility  for  demoralizing  a 
trade  and  breaking  down  the  wholesale  trade  would,  of  course,  increase,  would  it 
not? 

Mr.  Clabk.  Tes.  air. 

Mr.  Smith.  T  believe  that  1^  all. 

The  Chairman.  Mr.  Clark,  do  you  know  whether  they  actually  did  that,  or  is 
that  just  your  feeling  that  they  could  have  done  it  and  probably  did? 

Mr.  Clabk.  Oh,  I  don't  know,  and  have  no  way  of  knowing,  Mr.  Galloway. 
It  is  merely  an  opinion  gotten  from  eKperlence  with  them  as  competitors. 

The  Cbaibmah.  Has  anyone  elBe  any  questions? 

Mr.  Daily  (representing  Food  Brokprs'  AKsociatton,  Chk-ago).  I  would  like 
to  ask  a  few  questions,  Mr.  Chairman. 

The  Chairman.  Very  well,  but  one  minute.  Let  me  exhaust  the  other  side 
first.    Mr.  Breed,  anything  further? 

Mr.  Bbees.  I  believe  not. 

The  Chaibman.  All  right,  Mr.  Daily. 

Mr.  Daily.  Mr.  Clark,  In  what  year  did  the  Incident  happen  that  you  have 
Just  narrated  in  regard  to  No.  3  tomatoes? 

Mr.  Clabk.  I  believe  in  1919. 

Mr.  Daily.  Did  you  say  In  1919? 

Mr.  Clabk.  Yes,  sir. 

Mr.  Daht.  What  was  the  opening  price  of  tomatoes  in  that  year? 

Mr.  Clakk.  I  could  not  tell  you,  Mr.  Dally. 

Mr.  Daily.  Eto  you  remember  the  range  of  opening  prices  since,  say,  1917! 

Mr.  Clabk.  I  do  not.  Prices  fluctuated  so  sharply  during  the  war  time  that  I 
could  not  say. 

Mr.  Daily.  Do  yon  know  any  opening  price  sales  of  a  dollar  at  any  time 
since  1917? 

Mr.  Clabk.  I  do  not;  not  since  1919.  My  answer  referred  to  1919.  I  could 
not  say  about  since  1917. 

Mr.  Daily.  How  high  did  No.  3  standard  tomatoes  go  during  tbat  period? 

Mr.  Clabk.  Indiana's  went  up  as  high  as  $1.85  and  ?1.90. 

Mr.  Daily.  Then  on  resale  after  the  pack  was  disposed  of,  what  price? 

Mr.  Clabk.  About  $2.25  was  the  common  price. 

Mr.  Daily.  Tou  do  not  know  Just  what  the  opening  price  in  the  year  that  you 
mentioned  was? 

Mr.  Clark.  1  do  not. 

Mr.  Daily.  Is  It  a  common  thing  for  the  meat  packers  or  others,  when  neces- 
sity demands  It,  to  carry  over  tomatoes  from  one  year  to  another? 

Mr.  Clabk.  I  should  think  they  could.  In  fact.  It  has  often  be^  the  bnsi- 
neas  to  buy  spots  when  futures  are  higher.  I  believe  one  witness  related  that 
about  kraut  on  yesterday. 

Mr.  Daily.  And  an  opening  price  of  a  dollar  In  your  opinion  had  not  been 
made  In  tomatoes  for  some  years,  has  it? 

Mr.  Clabk,  No. 

Mr.  Daily.  You  spoke  about  private  brands  used  by  the  meat  packers.  Do 
they  do  very  much  of  their  volume  in  private  brand  goods? 

Mr.  Clabk.  I  never  saw  thfflu  have  but  very  little  else.  Once  In  a  while 
tiey  may  have  a  Job  lot,  but  usually  they  deal  in  their  own  bipnd. 

Mr.  DAn,Y.  How  do  they  have  these  private  brand  goods  manufactured? 
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Mr.  Clark.  They  send  labels  to  Some  factories  that  produce  goods  for  them, 
anci  they  have  some  factories  of  their  own. 

Mr.  Dair.T.  They  do  iiave  some  factories  of  their  own? 

Mr.  CtAJtK.  Yea,  air. 

Mr.  Daily.  Do  you  know  how  many? 

Mr.  Clark,  No,  air. 

Mr,  Dailt.  Do  you  know  where  they  are  located? 

Mr.  Glask.  I  know  one  waa  testified  to  on  yesterday  as  being  at  Frankfort, 
LfMij,  McNeill  &  Libby  own  a  good  many  In  Michigan,  But  it  is  pretty  hard  to 
say  just  what  factories  the  meat  peckers  do  own.  Accordli^  to  the  report  of 
the  Federal  Trade  Commlsalon  they  are  in  so  many  buaineases  it  ia  pretty  hard 
to  tell  Just  where  ownership  lies, 

Mr.  Daily.  Referring  to  the  export  husineas,  in  your  experience  as  a  whole- 
^e  grocer  what  is  the  effect  of  a  report  current  !□  tlie  trade  that  England  ia 
in  the  market  for  aprlcota,  or  that  an  order  has  been  placed  by  the  authorities 
at  Wasliington  for  some  cars  of  beans  for  export,  or  any  other  commodity ;  what 
happens  to  the  price  of  the  commodity  when  there  is  a  report  on  the  street, 
aa  we  say,  that  tbose  particular  goods  are  needed  for  export? 

Mr.  Cubs,  It  advauces  the  price. 

Ur.  Daily,  Is  that  always  baaed  upon  fact  or  Is  it  sometimes  a  rumor? 

Mr.  Cube.  It  ia  based  on  rumor.  As  an  lUustratioh,  during  the  year  1018 
Michigan  had  a  very  large  crop  of  potatoes.  The  war  board  asked  me  to  assist 
In  Belling  them  if  I  could.  We  came  Bast  and  Interested  some  i»eople  in  the 
dehydration  of  potatoes.  I  came  to  New  York  and  met  a  broker  who  gave 
me  an  order  for  300  cars  of  Michigan  potatoes.  New  York  potatoes  that 
year  bad  eome  sort  of  thing  to  happm  to  them,  and  they  were  dark  inside, 
and  did  not  dehydrate  well.  I  took  this  order  for  800  cars  to  be  stored  In  Michi- 
gan, and  went  back  to  the  food  administrator,  Mr.  Prescott.  Potatoes  were 
wiling  at  that  time  at  60  cents  a  bushel.  Our  war  board  had  really  promised 
the  farmers  a  dollar,  and  we  wired  every  food  admlDlstrator  In  the  State  of 
Michigan  that  we  wanted  these  300  cars  of  potatoes.  What  waa  the  result? 
The  price  of  potatoes  In  Michigan  immediately  advanced  to  $1.26  a  bushel,  and 
we  ]ust  bought  six  cars  of  potatoes.  Those  were  all  the  potatoes  we  actually 
bought  in  that  market.    And  we  did  not  get  any  except  at  the  advanced  price. 

Mr,  Daily.  Would  It  be  possible  for  operators  who  were  not  at  all  nice 
as  to  their  methods  to  advance  the  market  sharply  based  on  rumor  that  cer- 
tain goods  were  Deeded  for  export? 

Mr.  Clabk.  Well,  Qiey  could.  As  Sir.  Roach  explained  on  yesterday,  the 
movemttit  of  10  care  of  a'  certain  commodity  would  certainly  affect  the  market. 
To  sell  at  a  depressed  price  or  purchase  at  an  advanced  price,  either  one. 
woold  affect  the  market  either  way, 

Hr.  Daily,  Mr,  Clark,  do  you  know  anything  about  the  commissions  paid 
for  the  sale  of  canned  goods  on  a  brokerage  basis? 

Mr.  Clabk.  Only  by  rumor,  Mr,  Daily. 

Mr.  Daily.  What  is  your  Idea  regarding  it? 

Mr,  Clabk,  I  think  the  brokers  get  2  per  cent  to  3  per  cent.  But  you  would 
bmw  about  that. 

Mr,  Daily.  Bat  I  am  not  on  the  stand  at  the  present  time,  Mr.  Clark,  would 
it  be  possible  for  any  operator,  dealer,  or  factor  to  sell  the  retail  trade  of 
Qie  United  States  canned  goods  In  any  volume  on  a  commission  of  less  than 
15  per  cent? 

Mr.  Clabk,  No,  sir,  I  think  the  firms  that  do  go  direct  to  the  retail  trade 
throughout  the  United  States  have  a  very  high  coat  of  operation.  For  instance, 
the  H.  J.  Heinz  Co.,  which  handles  very  high  grade  merchandise  and  do  a 
>'ery  good  business,  do  that  business  at  a  very  much  higher  ratio  than  through 
the  ordinary  way  of  distributing  merchandise, 

Mr.  Daily,  I  am  now  talking  about  future  contracts.  What  number  do 
wholesalers  purchase? 

Mr,  Clabk,  In  round  lots  of  a  thonaand  cases,  and  in  many  cases  by  the 
carload,  of  course. 

Mr,  Daily,  Are  there  any  retailer*  In  the  United  States,  or,  at  least,  any 
considerable  number  of  them,  that  would  handle  2,000  cases  of  any  particular 
commodity? 
Mr.  Clabk.  Very  few. 

Mr.  Bbegd,  May  I  Inject,  and  wholesalers  purchase  at  a  fixed  price, 
Mr.  Clabk.  On  futures ;  yes,  sir. 
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Mr.  Bbzu).  The  price  Is  Bxed  In  the  porcliaae,  and  that  Ib  In  advance  of  the 
growth  and  packing  of  the  crop. 

Mr.  Clakk.  Yes,  air. 

Mr.  Daiut.  How  many  months  in  advance  of  the  packing  opM-ation  do  the 
canners  hare  their  goods  offered  for  saJe? 

Mr.  Ci-ARK.  Oh,  about  six  montha.  As  testified  by  Mr.  Boach  on  yesterday, 
they  are  busy  on  their  selling  campaigns  now.  They  are  going  to  retailers 
now  to  know  how  many  berries  they  want  next  year.  They  take  that  to  the 
wholesaler,  end  the  wholesaler  bases  his  pnrchase  on  the  probable  nnmber 
of  cases  the  retailera  will  buy. 

Mr.  Daily.  How  many  retailers  are  there  In  the  United  States? 

Mr.  CiARK.  I  think  400,000. 

Mr.  Dailt.  In  other  words,  to  handle  canned  goods  or  any  other  commodity 
on  a  commission  basis  and  develop  the  maximum  of  possibilities  It  woufd  be 
necessary  to  opoi  np  400.000  acconnta? 

Mr.  Clabk.  Approximately  so. 

Mr.  Daily.  That  is  all,  Mr.  Chairman. 

The  Craibuan.  Mr.  Clark,  you  say  the  canners  would  go  to  the  retailers  and 
take  their  orders  and  take  those  orders  to  the  wholesale  grocers.  Why  do  they 
take  them  to  the  wholesale  grocers? 

Mr.  Clabk.  Well,  the  canners  send  salesmen  with  our  men.  They  carry 
samples  and  cut  them.  The  canner's  salesman  could  not  ship  orders  direct 
to  the  retailer,  and  he  ships  the  orders  to  us  In  carloads  and  we  break  up 
those  carloads  at  points  all  over  the  United  States,  wherever  there  ^s  a  Job- 
bing point,  and  that  saves  freight  charges.  The  freight  or  cost  of  transporta- 
tion is,  say,  15  xents  a  do;fen  on  No.  2i  tomatotes  in  carloads,  and  if  shippeil 
in  less  than  carload  lots  the  additional  freight  charges  would  be  largely  in 
excess  of  the  profit,  the  wholesale  grocer  gets.  And  If  the  canner  were  lo 
attempt  to  handle  the  matter  direct  with  the  retailer  he  would  have  to  ship 
in  less  than  carload  lots. 

Mr.  Smith.  That  is  what  I  wanted  to  bring  out.  And  in  that  way,  by 
handling  these  goods  in  large  quantities,  you  save  In  the  distribution  more 
than  your  profit? 

Mr.  Clabk.    Yes,  sir. 

Mr.  Smith.  And  If  thej  were  shipped  direct  to  the  retailer  In  broken  lots 
it  would  make  the  cost  to  the  retailer  larger  than  what  yon  charge  him ;  that 
Is  the  effect  of  it,  is  It  not? 

Mr.  Clabk.  Yes,  sir.  Another  thing,  Mr.  Galloway,  when  these,  say,  five 
cases  of  strawberries  of  Mr.  Roach's  Hart  brand  are  exhausteil,  that  retailer 
may  want  another  case  or  two.  They  may  go  quicker  than  expected,  and  to 
protect  such  a  situation  we  try  to  carry  stocks  at  our  stores  for  his  con- 
venience. 

Mr.  Hall.  Have  you  any  Idea  why  it  makes  the  cost  so  high  to  the  dis- 
tributor who  sells  to  the  wholesaler? 

Mr.  Clabk.  Yes,  sir;  it  Is  the  cost  of  traveling  salesmen,  for  one  thing.  I 
bought  from  Mr.  Heinz  for  years  when  I  had  a  retail  store.  He  has  a  num- 
ber of  traveling  salesmen,  and  his  places  are  not  as  conveniently  located 
as  those  of  the  wholesalers,  perhaps.  He  has  to  ship  to  some  place  In  our 
State  and  break  up  the  ears  there.  His  man  calls  more  infrequently  than  do 
the  salesmen  of  the  wholesale  grocers,  and  his  whole  operation  in  such  a 
large  territory  and  some  of  it  going  at  less  than  carload  rates,  makes  a  very 
expensive  proposition. 

The  Chaibman.  What  Is  the  necessity  for  a  canner  sending  a  salesman 
around  with  your  salesman  if  you  are' going  to  distribute  his  goods? 

Mr.  Clark.  It  is  a  matter  of  salesmanship.  Specialty  people  in  a  great 
many  lines  do  that.  The  additional  business  a  specialty  house  will  get  over 
and  above  what  our  salesmen  will  sell  will  pay  his  Expense.  You  must  re- 
member that  our  salesmen  have  several  thousand  articles  to  sell,  and  in  go- 
ing Into  a  store  the  retail  man  will  have  quite  a  list  of  articles  that  he  wants 
to  buy.  Our  salesman  calls  there,  say,  every  week,  and  he  can't  make  a 
specialty  of  this  one  thing,  while  the  specialty  salesman  probably  goes  there 
once  a  year.  Our  salesman  can  not  lay  too  much  stress  on  some  one  particular 
article,  for  instance,  while  the  specialty  salesman  can  do  that,  and  the  specialty 
man  will  sell  more  of  his  goods  than  our  man  would  sell. 

The  Chaibman.  Of  course,  any  additional  expense  by  the  use  of  such  sales- 
man would  have  to  be  paid  in  the  end  by  the  consumer? 

Mr.  Clabk.  It  amounts  to  a  very  small  amount  per  dozen  or  per  cage. 
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The  GHAiBUAn.  Anything  else,  gentlemen? 

Mr.  BBBm>.  Tlte  wholesale  grcx«r  haa  a  large  number  of  saleemen,  hu  he 
not? 

Mr.  Clabk.  Yes;  he  h&s. 

Mr.  Breh).  Abont  how  many  salesmen  has  your  house? 

Mr.  Class.  We  have  16  SBlesraea  in  the  grocery  business. 

Mr.  Breed.  And  they  travel  over  what  territory? 

Mr.  Clask.  The;  travel  over  seven  counties  In  what  Is  bnovra  as  the  Tbumb 
of  Michigan. 

Mr.  Bbebd.  Do  very  many  canners  adopt  the  method  which  you  have  Just 
referred  to  of  also  having  salesmen  for  their  particular  brand? 

Mr.  GuKK.  Some  of  them  do.    What  percentage  do  I  do  not  know,  Mr.  . 
Breed, 

Mr.  Bbeed.  It  is  rather  a  small  percentage,  Is  It  not? 

Mr.  Clabk.  I  imt^ne  only  the  large  canners  can  do  that. 

Mr.  Bbesd.  In  other  words,  do  I  understand  that  very  few  small  canners 
located  throughout  the  United  States  have  any  salesmen  for  their  own  special 
product? 

Mr.  GI.AKK.  Very  few  have  their  own  salesmen. 

Mr.  McKiKNET.  Only  a  few  special  brands  undertake  tliat  system? 

Mr.  Clabk.  We  have  quite  a  number  in  our  own  territory.  Those  people 
who  were  here  yesterday,  Mr.  Sears  and  Mr.  Roach,  have  specialty  men. 

The  Chaibuan.  Do  you  know  whether  this  decree  prevents  Libby,  McNeill  & 
Llbby  from  handling  these  unrelated  lines? 

Mr.  Clakk.  I  do  not  think  it  does. 

Mr.  Bbod.  Does  not  this  decree  prevent  Libby,  McNeill  &  Ubby  from  using 
any  special  cars  of  Swift  &  Go.  or  of  the  other  packers  In  handling  and 
distributing  their  products? 

Mr.  Clabk.  I  understand  it  prohibits  them  from  shipping  their  goods  in  con- 
junction with  Swift  &  Co.'s  merchandise. 

Mr.  Bbeed.  So  that  unless  Libby,  McNeill  &  Llbby  were  permitted  to  go  into 
the  business  of  owning  special  refrigerator  and  peddler  cars  they  would  not 
have  any  greater  advantage  than  the  wholesale  or  canner  In  that  respect? 

Mr.  Clabk.  No. 

The  Chaibmas.  Are  there  not  a  iiuml>er  of  the  smaller  meat  paclters,  outrtde 
of  the  so-called  Big  Five,  that  are  handling  these  unrelated  commodities? 

Mr.  CuBK.  We  hove  none  that  I  know  of  in  Michigan.  They  are  very  local 
If  there  are  such,  Mr.  Galloway.  I  think  there  are  some,  however,  in  the 
United  States. 

The  Chaibman.  If  there  are  do  not  they  have  the  advantages  tliat  you  fear 
the  Big  Five  would  have  in  event  they  handled  these  unrelated  lines? 

Mr.  CT.ABK.  No ;  I  do  not.  The  Big  Five  have  been  entrenched,  as  shown 
by  various  congressioDal  Investigations,  throughout  a  period  of  some  30  years, 
and  have  had  special  privilege. 

The  Chaibman.  The  smaller  meat  packers  would  have  the  advantage  which 
you  claim  exists  aa  to  transportation  facilities,  wouldn't  they? 

Mr.  Clabk.  They  do  not  own  refrigerator  cars  of  their  own. 

The  CHAraMAN.  None  of  them? 

Mr.  Clabk.  None  that  I  know  of.  There  are,  perhaps,  some  that  own  some 
few  refrigerator  cars,  but  not  anything  In  line  with  the  Swift  and  Armour  car 

The  Chaikman.  Anything  else,  gentlemen? 

Mr.  Daily.  Just  one  question ;  Do  you  remember  the  figures  given  by  Mr. 
Roacb  yesterday  as  to  the  size  of  his  pack? 

Mr.  Clabk.  Tea ;  he  packs  about  1,000,000  oases  per  year. 

Mr.  Daily.  How  many  canners  are  there  In  the  United  States  that  pack  a 
million  cases,  Mr.  Clark;  have  you  any  idea? 

Mr.  Clabk.  I  do  not  think  there  are  many ;  not  with  such  a  variety  of  lines 
as  he  packs,  at  least. 

Mr.  Daily.  In  your  opinion  Is  the  canning  industry  composed  of  large  or 
small  canners? 

Mr.  Clakk.  It  is  composed  of  a  great  many  small  (banners. 

Mr.  Daily.  Would  a  pack  of  30,000  cases  represent  an  average  pack  taking 
into  consideration  the  thousands  of  canneries  in  the  country? 

Mr.  Clask.  We  have  several  small  canners  in  Michigan  who  mn  about  that. 

Mr.  Daily.  Are  there  sections  of  the  country  where  there  are  none  but  very 
small  canners? 
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Mr.  CiABE.  Tes,  air. 

Mr.  Daily.  Do  they  operate  the  year  around? 

Mr.  CiABK.  Some  of  tbem  do,  but  some  operate  only  during  the  time  of  sea- 
Bonal  products.    Some  pack  beans,  for  iaatance. 

Mr.  Daily.  The  nnmber  of  bean  packers  neceaurlly  can  not  be  very  large? 

Mr.  Clabk.  No,  sir. 

Mr.  Daily.  Yod  tblok  of  beans,  I  take  it,  on  account  of  being  in  MIcblgan? 

Mr.  Clase.  Yes,  sir. 

Mr.  Dailt.  In  otlier  words,  In  yonr  opinion  tbe  canning  Industry  is  composed 
of  a  great  number  of  very  small  companies  or  canneriee. 

Mr.  Clabk.  Yea,  sir;  the  total  industry  is  composed  or  made  up  of  a  lot  of 
small  companies  or  canneries. 

Mr.  Daily.  That  Is  all. 

The  Chaibuan.  Tbet  is  all,  Mr.  Olark.    We  thank  you. 

Mr.  Clakk.  And  I  want  to  thank  yoa. 

The  Chatbuan.  Is  tbe  representative  of  tbe  H-O  Cereal  Oo.  here? 

Mr.  PrrzwATKB.  Yes,  sir. 

The  Ghaibuan.  You  may  come  around.    What  is  your  name? 


The  Chaibman.  What  la  your  business? 

Mr.  Fitzwateb.  My  position  Is  vice  president  In  charge  of  sales  of  the  H-O 
Cereal  Co, 

Tbe  Chaxbuan.  Do  you  represent  any  other  organisation  besides  your  own  In 
the  hearing  here? 

Mr.  PiTzwATEB.  I  do  not 

The  Chairman.  State  what  your  company  manufactures. 

Mr.  FiTzwATEE.  It  manufactures  oatmeal,  rolled  oats,  as  they  are  commonly 
called,  wheat  flakes,  Presto  self-rising  flonr,  and  we  manufacture  mixed  feeds. 
Our  main  plant  Is  in  BufFalo,  and  we  also  have  a  plant  at  Hamilton,  Canada. 

The  Chaikman.  Would  you  state  your  approximate  capacity  of  all  these  lines 
combined ;  how  many  pounds  or  whatever  way  you  figure  it? 

Mr.  FiTzwATEs.  I  could  better  ^ve  it  to  yon  in  dollars  and  cents,  Mr.  Gallo- 
way, if  that  Is  satisfactory. 

.The  Chajbuan.  That  is  all  right    Just  give  ub  a  rough  estimate. 

Mr.  PrrzwATEB.  Approximately  our  business  Is  about  $5,000,000  a  year. 

The  CHAmwAN.  Now,  just  proceed  In  your  own  way,  please. 

Mr.  FiTZWATEB.  I  want  to  say  here,  gentlemen,  that  I  am  not  here  and  my 
■company  did  not  send  me  here  at  the  request  or  suggestion  of  anybody.  We 
are  here  representing  ouraelvea  alone.  Our  firm  was  established  about  50 
years  ago.  Some  four  or  five  years  ago  the  Armour  Grain  Co.  bought  out  the 
Buffalo  Cereal  Co.,  located  in  Buffalo,  N.  Y.,  and  during  the  period  of  the  war 
there  were  times  when  it  was  absolutely  impossible  for  our  company  to  get 
any  ears  in  which  to  ship  their  cereals  to  New  York  City,  which  Is  our  largest 
market,  and  yet  at  that  very  same  time  the  Armour  Grain  Co.  were  shipping 
cereals  to  the  New  York  trade  in  their  refrigerator  cars,  and  getting  all  they 
■wanted.  . 

Now,  gentlem^i,  we  feel  that  is  an  unequal  privilege. '  It  is  discrimination, 
and  on  these  grounds  alone  we  oppose  any  modification  whatsoever  of  tlie  so- 
called  packers'  consent  decree. 

And  in  making  this  statement  we  want  to  make  it  clear  tliat  we  are  not 
afraid  of  competition — that  is,  fair  competition — but  we  do  not  think  that  Is 
fair  competition ;  or  rather,  we  are  not  afraid  of  any  fair  competition  from 
any  meat  packers  so  long  as  tliey  do  not  enjoy  any  privileges.  But  we  cer- 
tainly think  that  In  the  Instance  Just  named  they  enjoyed  unequal  privileges 
to  the  detriment  of  our  business. 

If  we  understand  the  proposed  modiflcatton  of  this  packers'  consent  decree. 
we  feel  there  is  nothing  to  prevent  the  meat  packers  from  establlBhIog  retail 
chain  stores  all  over  the  country,  and  through  their  large  resources  of  capital 
they  could  very  easily  usdersell  tiie  other  retail  merchants  for  a  time,  until 
th^  bad  put  them  ont  of  business,  and  then  they  would  raise  their  prices.  And 
through  that  process  they  would  put  our  own  customers  out  of  business,  and 
then  we  ourselves  would  have  to  go  out  of  business. 

But  as  I  stated  at  the  outset  we  are  not  opposing  the  proposed  modification 
.Of  the  consent  decree  except  on  the  basis  of  unequal  privileges.    We  are  not 
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afraid  of  the  meat  packers  In  any  fair  competition.  Tbat  Is  aboot  all  I  bave 
to  attr,  Mr.  Chairman. 

Tbe  Gh&ibmar.  Mr.  Pltzwater,  your  fear,  then,  Is  based  on  what  ;ou  feel 
is  an  unfair  advantage  which  the  meat  packer  has  in  the  way  of  transporta- 
tion facilities? 

Mr.  FrrzwATEB.  AbBolntely. 

The  Chaibman.  And  you  think  that  because  of  that  they  wonld  sooner  or 
later  gain  control  of  your  line  of  bustnesa? 

Mr.  FrrzwATKB.  Yes,  sir;  without  qnefitlan. 

The  Chaibuan.  Do  you  know  what  ptoportlon  of  your  line  of  businees  the 
meat  packers  handled  or  manufactured  prior  to  this  consent  decree? 

Mr.  FrrzwATEB.  I  do  not.    I  have  no  figures  on  that,  Mr.  Galloway. 

The  CHAiKMAn.  Do  you  know  of  anything  else  besides  the  trasporCntion 
matter  of  which  you  spoke  that  you  c<»isidered  unfair  acts  on  the  part  of 
the  meat  packers  when  in  this  business? 

Hr.  FrrzwATEB.  That  is  the  only  thing  I  can  recall  pertaining  to  our  own  busi- 
ness. 

The  Gbaibman.  They  owned  their  own  cars? 

Mr.  FmswATEB.  Tes.  sir. 

The  Chaibman.  And  when  they  wanted  them  during  the  war  they  could 
get  them? 

Mr.  FrrawATEB.  Yes,  sir. 

The  Chaibmah.  And  you  were  tryli^  to  get  cars  from  the  railroad  at  the 
same  time? 

Mr.  FTfzwATEE.  Yes,  sir ;  but  could  not. 

The  Cbaibman.  Were  the  railroads  furnishing  cars  to  any  other  people  at 
Uiat  time,  or  do  you  know? 

Mr.  FrrzwATGB,  It  was  a  question  of  shortage  of  cars  with  everybody,  I 
thhik,  Mr.  Galloway.  But  they,  through  their  private  ownership,  controlled 
the  movement  of  their  own  cars. 

The  Ghaibmait.  If  your  corporation  had  a  euffleient  volume  of  business 
jon  conia  own  your  own  oars,  couldn't  you? 

Mr.  FiTzwATEB.  Well,  we  probably  could  if  we  had  the  resources  and  capital, 
but  we  are  a  small  manufacturing  plant  In  our  line  of  business  as  compared 
with  the  resources  the  meat  packers  have. 

The  Chaibuan.  What  are  the  companies  that  the  meat  packers  own  be- 
Bldes  the  Armour  Grain  Co.  that  were  engaged  in  the  manufacture  of  cereals? 

Mr.  FiTzwATEB.  What  other  companies  of  the  meat  packers  do  yon  mean? 

The  Chairman.  What  other  companies  that  tbe  meat  packers  controlled 
that  you  know  of  were  engaged  In  the  manufacture  of  cereals,  other  than 
the  Armour  Grain  Co.? 

Mr.  PiTzwATKB.  I  can  not  recall  any  other  meat  packer,  Mr.  Galloway. 

The  Chaikuan.  No  other  than  the  Armour  Grain  Co.? 

Mr.  rrrzwATKB,  No,  sir. 

The  Chaibman.  Ai^  questions,  gentlemen? 

Mr.  BasBp.  Mr.  FItzwater,  you  have  stated  that  the  meat  packers  used  their 
refrigerator  cars  to  ship  cereals  out  of  their  Buffalo  cereal  plant,  Is  that 
correct? 

Mr.  FiTSWATEB.  Tes,  rtr, 

Hr.  Bbeeo.  What  was  that  plant,  belonged  to  what  packer? 

Mr.  FrrzwATBB.  The  Armour  Grain  Co. 

Mr.  Bbeed.  Where  located? 

Mr.  FTrzwATBB.  At  Buffalo,  N.  T. 

Mr.  Bkbed.  What  Is  the  name  of  the  cereal  company  that  formerly  owned  it? 

Mr.  PrrzwATEB.  It  was  formerly  owned  by  the  Buffalo  Cereal  Co.  Some 
tour  or  five  years  ago  the  Armour  Grain  Co.  bought  them  out  and  they  now 
OWQ  them. 

Mr.  Bbeid.  Did  the  Armour  Grain  Co.  or  Buffalo  Cereal  Co.  own  any  refri- 
gerator or  private  cars? 

Mr.  FrrzwATEB.  The  Buffalo  Cereal  Co.  did  not  own  any  private  cars  or, 
refrigerator  cars. 

Mr.  Bbeed.  Do  you  know  whether  tbe  Armour  interests  or  tbe  Armour  Grain 
Co.  owned  refrigerator  cars? 

Mr.  FrrawATEB.  The  -Armour  Interests  certainly  did  own  refrigerator  ears. 

Mr.  Bbees.  Do  you  think  the  Armour  Grain  Co.  owned  those  refrigerator 
cars? 
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Mr.  Fttbwateb.  I  do  not  bell«Te  «o. 

Mr.  Bbsbd.  Do  I  nnderBtand  that  Armour  &  Oo.  were  putting  at  the  dis- 
posal of  the  Armour  Grain  Co.  Its  refrigerator  cars  or  private  cars  owned  by 
them — ArmouF  &  00.1 

Mi  Pitzwateb  That  is  the  way  I  understood  It ;  yes,  sir. 

Mr.  Beexd.  Those  refrigerator  cars  and  private  cars  were  eesentlallr  pro- 
vided for  and  originally  used  In  the  shipment  of  fresh  meat  and  perishable 
products — perishable  meat  products— were  they  not? 

Mr.  FmwATEB.  That  Is  the  way  I  understood  it. 

Mr.  Beees.  What  you  complain  of  ta  that  the  private  cars  of  Armour  & 
Co.  were  used  by  tlie  Armour  Grain  Co.  to  ship  nni^Iated  products — namely, 
cet*al  products? 

Mr.  FiTZWATEB.  Yes,  sir. 

Mr.  Bkeed.  Did  that  affect  you  Injnriously? 

Mr.  Fi'rawATEs.  Why,  it  could  not  help  It,  Mr.  Breed.  The  very  backbone 
of  our  business  is  In  New  York  City.  We  could  not  get  cars  to  sMp  our  goods 
to  our  customers,  and  yet  at  that  very  same  time  the  Armour  Grain  Co., 
through  their  parent  company,  conld  ship  cereals  In  refrigerator  cars,  and  did, 
when  It  was  Impossible  for  us  to  get  cars  from  the  railroad  compenles. 

Mr.  Brexv.  TWb  decree  prevents  Armour  &  Co.  from  allowing  the  use  of 
their  refrigerator  and  private  cars  for  the  shipment  of  these  unrelated 
products? 

Mr.  FrrzwAiEB.  That  la  the  way  I  understand  it  now;  yes,  sir. 

Mr.  Bheed.  Yon  said  that  the  only  thing  you  feared  in  this  matter  was 
nneqnal  opportunity  or  special  privileges? 

Mr.  FrrzwAT^  Tes,  sir. 

Mr  Brced.  And  yet  you  testified,  did  yon  not,  tMt  yon  were  afraid  you 
would  be  put  ont  of  business? 

Mr.  FiTzwATEB.  Yes ;  if  this  decree  is  allowed  to  be  modified  I  tear  that  tbey 
will  go  back  to  their  old  methods  of  shipping  cereals  In  their  privately  owned 
cars,  thereby  giving  their  trade  preferential  service  over  wliat  we  could  give 
the  trade;  and  also,  through  their  large  resources,  what  would  stop  them  from 
going  into  the  ret&il  business  T 

Mr.  Breed.  Then  you  do  fear  the  power  of  their  monopoly  through  their 
large  resources,  also,  do  you  not? 

Mr.  FnzwATBB.  Yes,  sir ;  we  absolutely  do. 

Mr.  Bbejed.  Do  you  know  of  any  other  cereal  company  bought  by  any  of  the 
packers  prior  to  1920 — other  than  the  Buffalo  Cereal  Oo.,  I  mean? 

Mr.  FnzwATEB.  I  can  not  say  definitely,  but  J  think  Armour  &  Go.  bought 
some  np  in  Michigan. 

Mr.  Bbev.  How  about  the  Maple  Flakes  Co.,  of  Battle  Creek,  Mich.? 

Mr.  FrrzwATEB.  Yes,  sir;  Armour  bought  the  Maple  Flakes  Co.  They  owned 
the  Maple  Flakes  Co.,  the  Armour  Grain  Co. ;  yes,  sir. 

Mr.  Bkeed.  So  that  prior  to  1920  the  packers  were  increasing  their  ownership 
in  cereal  plants? 

Mr.  FiTzwATEa.  Tes,  sir. 

Mr.  Breed.  That  Is  all. 

The  Cbaibuan.  Senator,  have  you  anything? 

Mr.  Smith.  No. 

The  Chaikmah.  Mr.  Daily,  anything? 

Mr.  Daily.  Mr.  Fltzwater,  In  answer  to  a  question  from,  I  think  It  was  the 
chairman,  you  stated  that  you  thought  It  would  be  bAt  for  you,  if  your  com- 
pany was  financially  able  to  do  it,  to  own  your  own  cars.  Do  you  know  of  any 
attempt  having  been  made  by  any  interest  outside  of  the  meat  packers  to  buy, 
own,  end  control  cars  In  order  to  meet  their  competition? 

Mr.  FrrzwATEB.  I  do  not;  no,  Mr. 

Mr.  D^iLY.  That  Is  oil,  Mr.  Chairman. 

The  CHAiBUAn.  Mr.  Fltzwater,  what  Is  the  source  of  your  information  that 
the  Armour  Meat  Packing  Co,  furnished  Oiese  cars  to  the  Armour  Grain  Co.? 

Mr.  FrrzWATER.  I  get  it  from  our  own  company  right  there  In  Buffalo. 

The  Chaibmah.  Do  yon  know  how  they  found  out  that  the  Armour  Meat  Co. 
was  furnishing  these  cars  to  the  cereal  company,  or  grain  company? 

Mr.  PrrzwATBB.  Well,  we  were  right  there  in  the  same  cl^,  Mr.  Chairman. 

The  Chaibuar.  You  saw  them  ship  in  tbtir  cars? 

Mr.  FiTzwATEtt.  I  didn't  see  them  personally,  but  I  know  from  what  our  own 
people  told  me. 
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The  Chaibman,  Do  you  know  wliether  the  meat  packers  had  gone  into  the 
retail  busiDess  to  any  extent  before  the  decree  was  entered? 

Mr,  FrtzwATEB,  Whether  tliey  had  gone  In? 

The  Ghaibman.  Yes;  whether  the  meat  packers  had  gone  Into  the  retail  busi- 
ness to  any  extent  before  the  decree  was  entered? 

Mr,  FiTzwATEK.  I  do  not;  no,  sir. 

The  Chaibkan.  But  you  fear  that  tbey  may  Id  the  future ;  Is  that  right? 

Mr.  FrrzwATKB.  Yes,  sir. 

Tlie  CEAiBMAri.  That  Is  all. 

Mr.  SuiTH.  Cereals  are  not  ordinarily  shipped  in  refrigerator  cars,  are  they? 
They  are  not  needed  to  be  shipped  in  refrigerator  cars,  are  they? 

M.  FrrawATEB.  Why,  no.  sir.  On  the  other  band,  we  tell  the  trade  to  store 
their  cereals  ia  a  dry  place  In  their  warehouse,  and  never  In  their  basement 

Mr,  Caupbixl.  Mr.  Chairman,  there  is  one  point  of  information  I  would  like 
to  get,  if  possible.  Yon  asked  the  witness  whether  be  felt  it  was'  Illegal  for 
Armour  &  Co.  to  fumlsb  these  cars  to  tbls  cereal  company  for  tbeir  use. 

The  Cbadimah.  Well,  I  am  afraid  that  the  question  whether  It  is  illegal,  Mr. 
Campbell,  is  a  conclusion  of  law,  and  we  bave  got  a  rigbt  to  answer  that  as  mncb 
as  the  witness. 

Mr,  Caufbbu:..  The  point  I  was  getting  at  Is  this;  What  objection  be  bad  to 
the  Armour  Qrain  Co.  using  the  cars  of  Armour  &  Co.  during  ijie  war,  when 
there  was  a  Mortage  of  cars. 

The  CoAiBUAN.  I  think  the  witness  lias  already  stated  that  his  objection 
was  based  on  the  unfair  advantage  to  them  because  tbey  could  not  eet  cars. 
If  you  want  to  repeat  it.  you  may, 

Mr.  FiTZwATEB,  That  Is  exactly  it,  as  you  stated  it,  Mr.  Chairman, 

The  Cbajbhan,  That  Is  already  In  the  record,  Mr.  Campbell. 

Mr.  Campbell.  I  miraed  that  point. 

The  Chaibuah.  Have  you  anything  further? 

Mr.  Campbell.  No. 

The  Chairiiab.  That  Is  all. 

Mr.  Smith.  Armour  &  Co.  bave  other  cars  besides  their  refrigerator  cars, 
haven't  they? 

Mr.  FrrzwATBB.  Yes,  sir. 

Mr,  Smith.  And  these  goods  may  have  been  shipped  in  those  cars? 

Mr.  FiTZWATBB.  Some  of  them  In  those;  yes,  sir. 

Mr.  Breed.  Do  Armour's  private  cars  nsually  have  Armour's  name  on  ttaeraf 

Mr.  FrrawATXB.  Yes,  sir;  I  think  they  do.    One  can  easily  distinguish  than. 

Mr,  Bkeed.  So  the  men  in  your  establishment  would  be  able  to  Identify 
Armour's  private  cars  If  they  saw  them  uaed? 

Mr.  FrrzwATEB.  Yes,  sir. 

The  Chaibmah.  Rut  for  all  you  know  Armour  &  Co.  ml^ht  have  let  these 
pars  to  the  railroad  companies,  and  they  have  t)een  furnishing  than  to  the 
grain  company? 

Mr,  FiTzwATEB.  Of  course,  I  would  have  no  way  of  telling  that,  Mr.  Cbalr- 

The  Chaibuan.  You  don't  know  about  that? 

Mr.  PlTZWATEB,  No,  sir. 

The  Ghaibmait.  No,  sir? 

Mr.  Smith.  Except  rou  know  that  they  did  not  let  you  put  yours  in  there, 
too? 

Mr.  Fitzwateb.  Tbey  might  let  them  to  the  railroad  company.  I  know  tiey 
wouldn't  let  them  to  ne,  I  kno^  that. 

The  Chaibmah.  Tha(  Is  all;  thank  you,  Mr.  Fltzwater. 

(Mr.  Fltzwater  was  excused  as  a  witness.) 

The  Chaibmait.  Now  the  National  Wholesale  Grocers  have  the  remainder  of 
the  time  to-day  and  to-morrow. 

Mr.  Bbebd.  There  are  some  other  private  pec^le  bere  that  want  to  get  away, 
Mr  .ChBlrman.    We  are  perfectly  willing  to  let  them  go  on  first 

The  Chaibmapj.  Very  well. 

Mr,  Bbbed.  I  think  Mr.  Crane  asked  If  be  could  go  on  so  that  he  could  get 
away.    We  are  perfectly  willing  to  wait  and  let  Mr.  Crane  put  la  his  statement. 

Mr.  Cbahe.  If  there  are  some  of  the  people  here  outside  of  the  wholesale 
grocers  that  want  to  get  away,  I  am  glad  to  wait  my  time,  Senator. 

The  OHAiRMAn.  We  will  bear  you,  Mr.  Crane. 
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The  CHAnuAN.  Just  give  your  name,  Mr.  Crane. 

Mr.  Cbane.  B.  D.  Cranft 

The  Chaqman,  And  where  do  you  live? 

Mr.  CsANB.  Fort  Smith,  Ark. 

The  Chaibman,  What  la  your  businesa? 

Mr.  Cbanb.  Wholesale  grocer.    And  ray  firm  la  Iteyuolde-Daviti  Grocery  Co. 

The  Chaibuar.  And  do  yon  represent  any  other  organization  besides  your  owa 
corporation  at  thla  bearing?    Do  you  cover  that  In  your  report? 

Mr.  CBAnB.  Xee;  I  cover  that  in  my  report. 

The  CHAiBitAN.  Very  well.    Just  proceed  In  your  own  way,  then,  Mr.  Crane. 

Mr.  Ckane.  My  name  Is  B.  D.  Crane,  of  the  Hey  no  Ids-Davis  Grocery  Co.,  of 
Fort  Smith,  Ark.,  and  In  the  name  or  my  tirm  and  the  Arkansas  Wholesale 
Grocera'  Association — and  I  think  they  are  of  record  In  your  office,  Mr.  Chairman. 

The  Chatbuan.  Pardon  me  Just  a  moment.    How  big  a.  membership  are  they? 

Mr.  Crane.  Some  sixty  odd. 

The  Chaibman.  Representing  the  wholesale  grocers  over  the  entire  State  of 
Arkansas? 

Mr.  Cbane.  Yes,  sir. 

The  Chaibmab.  Just  proceed. 

Mr.  Crane  (continuing).  I  vplsh  to  enter  my  protest  against  any  modification 
of  the  Joint  decree  as  between  the  Department  of  Justice  on  the  one  side  and  the 
five  leading  meat  packers  on  the  other.  By  correspondence  the  Business  Men's 
dub  of  Fort  Smith,  Ark.,  and  tbe  trafhc  bureau  of  the  same  place  have  altered 
formal  protest,  and  copies  of  this  correspondence  have  been  mailed  to  the  two 
Senators  from  my  State  and  to  Congressman  Wlngo  from  my  district,  and  I 
wish  to  appear  In  person  as  against  any  change  or  modification  as  against  Ibis 
decree. 

It  may  be  said  that  I  am  selfish,  and  In  reply  I  will  say  that  self-preservation 
Is  the  first  law  of  nature.  But  a  few  years  ago  tbe  meat  packers  first  b^an 
to  sell  and  distribute  foods  unrelated  to  the  meat-packing  business,  such  as 
canned  frnlts  and  vegetables,  evaporated  fruits,  rice,  cofFee,  cereals,  etc.,  always 
selling  such  items  as  were  productive  of  a  reasonable  margin  of  proBt,  or  had 
shown  a  market  opportunity  for  a  profitable  Investment,  such  aa  rice  and  other 
things.  In  some  of  these  lines  the  meat  packers  were  selling  probably  as  much 
as  25  per  cent  of  the  volume  of  that  particular  line  in  my  section.  Two  packers, 
namely,  Swift  and  Armour,  had  branch  houses  in  my  town,  and  these  houses 
were  spedflcally  built  for  the  handling  of  perishable  meats  and  other  products 
(perishable),  and  three  other  leading  packers  ran  peddlers  through  my  own 
town,  and  these  two  named  packers  ran  peddler  cars  Immediately  around  me, 
and  in  thla  way  my  entire  territory  was  covered  both  by  branch  houses  and 
peddler-car  service,  and  these  cars  were  run  not  less  than  two  times  a  week. 

It  was  right.  In  my  opinion,  that  the  meat  packer  should  be  accorded  this 
service  for  those  Items  the  product  of  a  slaughtered  animal  requiring  expedited 
service  and  refrigeration,  and  that  he  should  have  at  the  same  time  a  low 
minimum  weight,  but  having  been  accorded  all  these,  the  opportunity  was 
offered  to  him  to  ask  for  and  receive  the  privilege  from  tlie  railways  of  shipping 
other  unrelated  items  in  this  car.  the  Idea  being  that  the  railway  should  re- 
ceive a  certain  amount  of  money  for  a  given  service.  In  other  words,  the  rail- 
way would  receive  a  specific  amount  of  money  for  a  certain  number  of  pounds 
of  freight  delivered  to  a  certain  distance  or  town. 

By  this  means  the  packer  was  enabled  to  have  an  expedited  service  and  could 
name  to  the  man  to  whom  he  would  ship  tbe  day  and  hour  when  goods  might  be 
expected,  and  such  service  was  not  accorded  and  not  possible  to  any  other 
shipper.  The  volume  of  business  a  few  years  ago  being  done  by  the  meat  pack- 
ers in  unrelated  lines  was  small  111  volume  and  Inslgnlfleant  In  proportion  to 
hia  total  volume  of  buaineas,  but  within  five  years  it  has  grown  to  great  mag- 
nitude and  represented  probably  5  per  cent  of  his  total  volume  of  business  and 
Id  some  Instances  as  much  as  25  per  cent  of  the  volume  of  specific  items  in  cer- 
tain communities.  In  this  way  the  wholesale  grocer  was  being  crowded  out  of 
certain  lines,  such  as  canned  fruits  and  vegetables,  evaporated  fruits,  cereals, 
and  many  other  things.  As  a  wholesale  grocer,  I  take  myself  and  my  line  of 
business  serionsly.  I  think  I  perform  a  public  service ;  am  conscientious  in  It 
and  try  to  handle  all  those  things  of  a  food  nature  other  than  certain  items  of 
produce  and  the  like  In  such  a  way  as  to  serve  my  patrons  and  tbe  community 
In  which  I  do  busineas. 
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I  do  not  speculate,  except  In  so  far  as  to  anticipate  reasooable  wants,  and  I 
do  try  at  all  times  to  bave  all  the  things  which  are  usual  to  me  in  my  business, 
Irreqtective  of  whether  I  anticipate  market  advances  or  market  declines.  I 
tr;  to  serve  In  such  a  way  that  my  customers  and  the  community  will  be  able 
to  get  at  all  times  all  the  items  which  I  ain  accustomed  to  sell.  Many  tt«ms  are 
sold  at  a  greater  price  than  the  cost  of  doing  business,  such  as  all  of  those 
named  as  bandied  by  the  meat  packers,  whereas  many  other  Items  are  sold 
upoD  a  lesser  margin  of  profit  tban  the  average  cost  of  doing  business,  such  as 
sugar,  feed,  flour,  and  some  other  items.  Now,  if  the  packer  Is  permitted  to 
absorb  this  so-called  proQtable  business  and  will  leave  to  me  only  that  which  is 
unprofitable,  it  is  but  a  mere  matter  of  time  when  I  will  be  driven  from  business 
and  in  my  place  there  remains  the  packer  who  Is  not  rendering  an  equal  service, 
who  Is  not  selling  those  unprofitable  Items,  and  which  are  really  most  essential 
to  public  welfare.  Th»i,  the  community  Is  hurt,  and  only  the  meat  packer  has 
been  the  gainer. 

The  commercial  interests  of  my  town  have  entered  their  protest  against  any 
modification  of  this  decree ;  they  do  it  advlsedty,  because  they  see  and  know  that 
tlie  local  wholesale  grocery  interests  serve  the  interests  of  the  community,  pay 
taiea  in  it,  live  in  ft,  create  wealtJi  in  it,  and  do  their  lianklng  locally.  The.v  be- 
long to  all  the  civic  and  trade  organizations,  and  traffic  bureaus ;  they  contrlbnte 
tbeir  proportion  toward  the  upbuilding  of  the  town,  the  maintenance  of  its 
schools,  roads,  churches,  and  genera!  tasatlon. 

The  packer  and  with  his  peddler-car  service  does  none  of  these,  but  rather 
destroys  them  all.  The  peddler-car  system  and  service  will  have  the  tendency 
to  destroy  local  enterprises,  such  as  Jobbing  houses,  independent  manufacturers, 
and  will  take  away  boslness  from  banks  and  transfer  all  of  these  to  remote  and 
larger  centers,  which  shifts  the  burden  of  wealth  and  of  taiation  from  many 
and  smaller  places  to  a  few  and  larger  [daces,  and  It  makes  these  smaller  places 
all  less  able  to  maintain  their  general  welfare.  Wholesale  grocers  in  my  com- 
mnaity,  as  an  Illustration — and  I  take  it  that  my  community  is  but  a  sample — 
are  leaders  in  all  that  pertains  to  the  upbuilding,  the  promotion,  of  the  general 
commonlty  welfare,  and  within  the  last  10  years  I  chance  to  have  been  the  pres- 
ident of  our  business  men's  club,  when  probably  a  dozen  new  enterprises,  such 
as  smelters,  furniture  factories,  scissors  factories,  glass  factories,  oxygen  plants, 
were  iofated  in  my  town,  and  through  the  Instrumentality  of  the  business  men's 
dub  and  by  and  through  bonuses  given  to  such  new  enterprises  and  secured  by 
the  voluntary  subscriptions  of  the  buslaess  interests  already  in  tlie  town,  and  my 
house  contributed  thousands  of  dollars  toward  this  community  interest  and 
the  promotion  of  these  new  enterprises:  so  far  as  my  knowledge  goes— and  I 
waa  president  of  the  dnb  at  the  time,  and  I  have  reasonable  means  of  know- 
ing—iio  meat  packer  contributed  5  cents  to  any  of  these  things  of  public  wel- 
fare. Within  my  knowledge  this  has  happened  on  other  occasions,  and  I  well 
remember  a  new  railroad  was  bnilt  from  my  town  Into  Oklahoma,  and  the 
commnnlty  raised  and  donated  $75,000  and  gave  it  to  the  railroad  as  a  bonus 
to  assist  It  to  finance  Itself.  The  packers  now  run  their  peddler  cars  over  this 
road  and  to  which  they  contributed  not  a  cent,  and  they  have  preferential  serv- 
ice over  shippers  who  did  assist  to  build  the  road,  and  in  the  public  Interest. 

Day  before  yesterday  I  heard  tbe  chairman  ask  the  witness  why  groceries 
were  so  high — why  they  were  not  cheaper?  I  do  not  attempt  to  answer  this,  but 
I  remember  seeing  a  bulletin  issued  recently — I  tblnk  by  the  Department  of 
Labor— in  which  It  said  the  cost  of  living  at  this  tUne  was  77  per  cent  higher 
than  In  1S18;  that  housing  and  lighting  were  80  per  cent  higher;  that  clothes, 
etc.,  were  d2  per  cent  higher ;  that  furniture  was  112  per  cent  higher,  and  tliat 
foods  were  56  per  cent  higher  than  in  1918.    This  Is  from  memory. 

1  am  reminded  of  a  question  that  a  single  man  asked  of  a  married  man— 
"  Why  do  married  men  live  longer  than  single?  "  The  answer  is,  "  They  don't ; 
It  Just  seems  longer." 

As  an  Illustration,  giving  one  of  tlie  reason  why  foods  are  not  cheaper  and 
the  cost  of  living  leas,  let  me  use  a  few  fignres : 

There  are  in  the  United  States  approximately  24,400,000  families.  The  aver- 
Dge  family  consisting  of  4.30  persons,     I  don't  know  where  they  get  the  050. 

Average  grocery  bill  per  family,  $500, 

According  to  Harvard  Bureau  of  Business  Research,  average  per  cent  of 
profit  to  the  wholesaler  la  2  per  cent. 

The  average  family  pays  to  the  wholesale  distributors  as  a  profit,  on  the 
wholesalers'  efforts  and  Investment  about  ?10. 
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Hence,  the  average  Individual  lo  the  United  States  pays  as  a  profit  to  the 
wholesale  distributor  of  fooda  the  sum  of  $2.82. 

I  mean  to  say  that  the  toll  I  take  and  that  the  toll  that  the  average  whole- 
sale grocer  takes  for  the  service  that  he  renders  to  the  public  will  not  total 
more  than  J2,32  per  annum  as  a  cost  to  the  average  conaumer  tot  the  service 
rendered  and  as  an  Interest  charge  on  the  investment.  I  wish  to  call  atten- 
tion to  the  fact  that  the  last  raise  in  wages  that  was  given  to  the  four  brother- 
hoods of  $600,000,000  was  approximately  twice  as  much  as  the  total  net  earn- 
ings of  the  6,000  wholesale  grocers  doing  budness  In  the  United  States-  In 
mentioning  J500  as  the  average  grocery  bill  for  the  average  family,  I  have 
included  In  this  many  items  not  sold  by  the  average  wholesale  grocer,  such  as 
milk,  fresh  meats,  fresh  vegetables,  bread,  poultry,  etc. 

The  theory  and  temper  of  our  laws  is  for  equal  opportunity  to  all  and 
apedal  service  to  none  and  the  Sherman  Law  and  the  Clayton  Act  were  both 
In  the  public  interest  and  as  against  monopoly.  Should  the  wholesale  grocer 
be  eliminated  from  the  channels  of  distribution  of  food  and  these  channels 
fall  to  the  five  leading  meat  packers,  there  comes  a  monopcdy  of  distribution, 
and  tf  a  monopoly  of  distribution,  a  final  monopoly  of  production,  and  then 
the  food  interests  of  the  United  States  will  be  centered  la  the  hands  of  a 
small  group  of  five  large  meat  packers. 

With  the  passing  of  the  Independent  wholesale  distributor  there  will  pass 
at  the  same  time  the  independent  mannfacturer  and  the  Independent  pro- 
ducer. Such  a  situation  Is  unthinkaMe  and  I  earnestly  preset  my  protest 
agaiuat  any  modiflcatlon  of  the  packers'  Joint  decree. 

Let  me  add  that  during  the  prosperous  times  of  the  war  many  new  grocery 
houses  sprang  up  In  my  section,  and  to  my  personal  knowledge  practically 
every  one  of  these  is  now  for  sale,  or  has  been  sold,  or  the  management  is 
seeking  new  employment,  because  the  days  of  profitable  business  are  past. 

Permit  me  to  supplement  my  report  with  }uat  two  or  three  additional  sug- 
gestions. The  question  Is  freqneotly  asked  by  the  chair  what  proportion  of 
the  grocery  business  was  being  done  by  the  packer.  This  is  a  very  relevant 
quesUoD,  but  there  are  other  features  to  be  taken  into  conslderatioD  at  the 
same  time.  The  packer  does  not  necessarily  have  to  do  all  the  business  or 
«ven  the  major  part  of  It  to  drive  out  competition.  There  are  three  other 
elements  that  enter  into  a  consideratiiHi  of  this  kind,  vie,  terms,  service, 
and  price.  I  am  not  prepared  to  take  issue  or  to  argue  at  any  length  on  the 
first,  bat  may  mention  the  fact  that  in  my  section  the  packer  sells  upon  shorter 
terms,  gets  his  money,  and  in  no  way  acts  In  anch  a  capacity  as  to  finance 
the  trade  of  the  community.  The  next  la  a  matter  ot  service,  and  this  brings 
In  Ills  shipping  facilities  and  which  are  enjoyed  by  no  other  line  of  business. 
This  has  hem  thoroughly  brought  out  in  the  suit  of  tlie  wholesale  grocers 
as  against  the  railways  before  the  Interstate  Gommerce  Commission,  and  I 
will  endeavor,  so  far  as  my  limited  ability  will  permit,  to  answer  such  ques- 
tions along  this  line  aa  may  be  put  to  me.  The  last  conrideratlon  Is  one  of 
tirlce,  and  next  in  importance  to  serrice.  The  packer  by  means  of  his  enor- 
mous buying  power  and  widely  separated  points  for  dtstrihntlon  and  hts 
shipping  facilities  for  reaching  all  such  points  enjoys  an  advantage  against 
any  and  all  others  excepting  packers. 

The  difference  betwecm  profitable  and  unprofitable  business  is  shown  by  a 
■mall  ratio  of  one's  business,  and  I  have  beea  told  that  17  per  cent  is  the 
difference  between  prosperity  and  the  want  of  prosperity.  To  take  away  from 
me  or  any  other  wholesale  grocer  such  a  volume  of  business  as  to  take  from 
the  profit  and  transfer  It  to  the  loss  side  of  the  business  would  mean  a  retire- 
ment from  business.  And  Just  another  Idea :  The  question  has  been  asked.  Why 
are  food^  so  high?  Why  don't  they  come  down?  I  would  say  that  I  have 
recently  seen  It  In  print  that  In  1818  45  per  crait  of  the  average  family's  income 
was  spent  for  foods,  and  that  In  1920  it  was  but  28  per  cent.  It  will  be  seen 
from  this  that  the  average  family  has  more  money  now  to  spend  for  other 
things,  auch  as  gasoline,  moving  pictures,  "  aay  it  with  flowers,"  and  clottaes- 
presalng  establidunents. 

Someone  yesterday  quoted  from  Scripture,  and  I  will  sniqjlement  that,  I 
think,  vrith  the  full  verse  from  Eccieatastes : 

" Whatever  has  been  will  be;  and  whatever  has  been  done  will  be  done. 
There  is  no  new  thing  under  the  aun  and  '  all  is  vanity '  sayeth  the  preacher." 

The  OHAnMAn.  Mr.  Hall,  do  yon  have  anything  to  ask? 

Idr.  Hau.  No. 
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Tbe  Gbaibman.  Mr.  Crane,  yon  msde  some  statements  there  of  percaitages 
that  packers  bandied  of  certain  lines.-  Ton  said  they  went  as  higb  as  26  per 
cent  In  certain  lines.    Do  yon  know  wliat  lines  they  were? 

Mr.  Crawk.  Wby,  I  tried  to  ennmerate  them. 

Tbe  GHAiBMAn.  In  yonr  statem«ttl 

Mr,  OaAira.  I  tried  to. 

The  Chaibuan.  I  beg  your  pardon.  I  will  get  It  then.  What  Is  foor  soorce 
of  Information  on  that,  as  to  those  statistics? 

Mr.  Gbare.  Why,  seeing  tbe  goods  on  customers'  shelves  throngh  the  eyes  of 
our  salesmen,  and  from  the  statements  of  onr  salesmen,  and  from  the  r^Kirts 
that  come  In  to  ns. 

The  Ghaxbuan.  And  yon  complied  those  statistics  yourself  from  that  Infor- 
mation T 

Mr.  GaANi;.  I  wouldn't  like  to  say  I  complied  them,  because  I  have  bad  no 
positive  data,  but  that  Is  an  assumption. 

The  Chairua^.  But  that  is  your  estimate  and  opinion,  Is  It,  Mr.  Orane? 

Mr.  Crane.  That  Is  my  estimate  and  opinion,  sir. 

Tbe  Chaibuan.  And  that  Is  based  upon  tbe  statementB  of  your  salesmen  from 
their  observation  of  their  customers'  stores? 

Mr.  Cbahb.  We  hare  not  a  salesman  that  does  not  come  lu  contact  very  inti- 
mately with  packing  competition,  sir;  and  that  Is  the  information  tbat  comes 
to  me,  and  over  a  period  of  several  years. 

Tbe  Chaiskan.  It  would,  bowever,  be  confined  mcffe  or  less  to  the  sections 
tbat  your  salesmen  cover? 

Mr.  Cbanb.  My  InCormatlon  would  be  confined  to  tbat. 

Tbe  Chaibuan.  Yes.  Now,  you  speak  of  the  probability  of  the  packers  tak- 
ing away  these  more  profitable  tines  and  leaving  you  certain  other  lines  not  so 
profitable.  Is  It  your  experience  that  the  handling  of  canned  goods  Is  more 
profitable  than  the  handling  of  some  other  lines  In  the  wholesale  grocery  busl- 

Mr.  Cbake.  They  so  regard  It. 

The  Ghaibuah.  And  you  are  enabled  to  make  a  bigger  profit  on  those  tbau 
on  other  things? 

Mr.  CRANa  If  I  did  not  I  would  not  be  able  to  serve  my  community  with 
those  unprofitable  lines,  such  as  sugar,  and  fiour,  and  bulk  salt,  and  some  other 
things,  sir. 

The  Ghaibuah.  Well,  tbe  canned  goods  do  bear  more  than  their  proportion 
of  the  cost  of  this  traffic? 

Mr.  Crane,  It  would  be  a  very  Ideal  condition  If  everything  in  your  house 
bore  a  ]uBt  proportion  of  tbe  expense  of  doing  business 

The  Chaibuan.  Surely. 

Mr.  Crane  (continuing).  But  tbat  condition,  you  see,  is  as  far  away  as  tbe 


Tbe  Chairman.  But  they  do  bear  more  than  their  Just  proportion? 

Mr.  Cbank.  No,  sir;  I  did  not  say  so.    More  than  an  average  prc^ortlon. 

The  Chaibuan.  That  Is  all  right.  Pat  It  that  way.  Well,  Is  that  quite  fair 
to  the  producer  of  canned  goods — either  the  grower  or  the  canner? 

Mr.  Gbane.  Well,  who  makes  me  do  that?  He  is  unwilling  to  give  me  a  profit 
on  my  sugar  that  I  distribute  at  a  positive  loss.  I  am  making  18  cents  a  hun- 
dred on  sugar.    You  rode  on  a  sleeper,  didn't  you,  when  you  came  here? 

The  Chairman.  I  have  draie  so,  yes. 

Mr.  Cbank.  You  did.  Now  that  was  the'  smoothest  and  most  commodious 
and  even-running  car  of  that  train,  wasn't  it? 

The  Ghaisuan.  Well,  sometimes  I  have  felt  that  it  was  not. 

Mr.  Crane.  I  think  so.  Now,  I  understand — I  am  not  prepared  to  eltber  deny 
or  afHrm — but  I  am  given  to  understand  that  there'  are  30,000  iMJunds  of  scrap 
iron  on  that  sleeper.  Now  the' railroad  doesn't  want  to  handle  that  30,000 
pounds  ot  scrap  iron,  but  by  having  that  30,000  pounds  of  scrap  Iron  In  the  car, 
that  makes  that  coach  ^o  It  will  stay  on  the  track  better,  and  not  run  off  tbe 
track,  and  it  will  run  smoother,  and  it  Is  the  pleaaantest' riding  coach  on  tbe 
train.  Tou  have  t)een  across  the  Atlantic,  and  you  have  seen  vessels,  and  the 
flwt  thing  they  do  before  they  get  a  vessel  Into  the  water,  and  even  before  leav- 
ing port,  is  to  ballast  that  vessel.  And  with  what?  Why,  with  dead  matter. 
Tbey  don't  want  to  haul  that  dead  matter,  but  that  dead  matter  balances  and 
ballasts  tlmt  vessel  In  the  water. 
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Now,  these  nnprofltable  items  of  ours  are  tbe  ballast  la  our  busioess,  sir,  that 
we  are  bonnfl  to  carry  to  pnqierly  serve  our  cODstitnenta.  Did  I  choke  myaiAt 
to  deatb  witli  too  much  lariat? 

The  Cmaibmlan,  No,  not  at  all. 

The  Chaikman.  Why  wouldn't  It  be  proper,  Mr.  Crane — this  may  be  highl; 
idealistic,  and  so  forth,  but  why  wouldn't  It  be  proper  for  all  commodities  to 
bear  their  equal  proportion  of  the  cost  of  this  service? 

Mr.  Gbanb.  Well,  Id  the  flrst  place  human  nature.  Bach  man  wants  to  get 
an  advantage  If  he  can,  don't  you  see,  or  put  bis  best  foot  forward.  One  man 
will  take  sugar,  another  man  may  take  some  other  commodity,  and  another  man 
may  take  some  other  commodity,  until  Anally  aU  three  men  have  got  the  same 
commodity,  and  they  are  feeding  that  one  thing  as  molasBcs  to  catch  fiies,  I 


The  Cbaibuam.  Competition  is  brought  about  as  the  result? 

Mr.  Cbanb.  Ckmpetltion,  sir ;  competition.  Now  the  retail  grocers  one  time 
got  me  on  the  cbair  in  Fort  Smith,  and  they  said,  "  Look  here,  it  looks  es  if 
you  fellows  have  got  a  combination  here.  I  have  called  np  every  one  of  you, 
and  It  seems  that  eveiy  <»e  has  got  the  same  price  on  sugar."  And  I  said: 
"  My  dear  fellow,  will  you  pay  me  more  for  sngar  than  my  competitor  acrosa  the 
street?  Will  you  buy  sugar  from  me  If  he  Is  6  cents  lower  than  I  am?  "  "  No." 
"No,  you  will  buy  from  him,  won't  you?"  "Tes."  "W^,  (f  I  don't  meet 
his  price  yon  won't  buy  from  me,  and  so  It  looks  as  If  you  folks  Ox  the  price  tliat 
is  paid  for  sugar."  "  Well,  I  guess  that  is  right."  "  So  It  is  the  low  man  that 
names  the  price,  not  the  high  man." 

Mr.  Bbeed.  Could  I  ask  a  question  here? 

The  Chaibman,  Very  well,  Mr.  Breed. 

Mr.  Bkeed.  What  did  you  enumerate  as  the  least  profitable  lioca  carried  by 
the  wholesale  grocer? 

Mr.  CBANB.-NOW,  I  have  yet  to  hear  of  a  atatietician  who  can  prove  ont 
mathematically  the  things  that  are  or  are  not  profltable,  but  we  judge  by  the 
average  cost  of  doing  business.  I  know  of  no  means  of  allocating  to  each 
and  every  department  iu  your  business  the  cost  of  running  that  department  tn 
your  business,  and  bo  we  have  got  to  take  the  general  average  as  a  ba^s, 

Mr.  Brkoi.  Well,  what  I  mean  is  that  shows  the  least  spread  between  the 
purchase  price  and  the  selling  price. 

Mr.  Cbai9£.  The  thing  for  which  we  are  most  abused,  and  some  of  ns  blame 
near  got  in  the  penitentiary  on,  I  guess,  which  is  sugar. 

Mr.  Breed.  What  else? 

Mr.  Crane.  Flours,  and  those  people  who  handle  feeds,  and  bulk  salt 

Mr.  BBEEn  Well,  now,  I  would  like  to  ask  you  If  those  so-called  Ones  are 
not  usually  bought  frequently  and  sold  out  rather  quickly? 

Mr.  Cbakk-  They  are, 

Mr.  Bkeed.  Do  you  buy  those  things  six  and  eight  months  or  a  year  In 
advance  of  the  time  that  yon  wish  to  have  them? 

Mr.  Obane.  No,  sir. 

Mr.  Bueed.  Yon  therefore  do  not  have  to  carry  the  storage  charge  during 
that  period? 

Mr.  Crake.  I  do  not. 

Mr.  Bbeed.  Or  the  Insurance? 

Mr.  Ckane.  Or  the  insurance. 

Mr.  Bbeed.  Or  the  interest  on  your  investments 

Mr.  Cbare.  The  rapidity  of  the  turnover  is  much  greater;  the  turnover  is 
much  more  rapid,  air. 

Mr.  Bbexd,  Then  the  turnover  In  these  unitrofitable  lines  Is  or  is  not  rapid? 

Mr.   Chane.  Very  rapid. 

JUr.  Bbsxd.  Now,  you  stated  that  the  canned  goods  and  lines  of  that  sort 
showed  an  apparent  larger  profit  or  spread  'between  the  cost  to  you  and  sale 
price;  la  that  correct? 

Mr.  Gbane.  I  beg  your  pardon. 

Mr.  Beeed.  Read  the  question. 

(The  question  was  read  by  the  reporter  as  above  recorded.) 

Mr.  Cbane.  Yes;  and  the  reason  for  that,  don't  you  see,  is  logical  and 
reasonable. 

Mr.  Bbeed.  Well,  now,  I  want  to  ask  you ;  When  do  you  contract  for  these 
canned  goods  and  these  lines  usually? 

Mr.  Gbane.  Why,  ordinarily  as  soon  as  the  cannera  put  out  their  future 
prices. 
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Mr.  Bbeed.  How  far  away  Is  that  from  die  date  wbea  tbe  goods  are  deliv- 
ered to  you  and  you  b^  tbem? 

M,  Ckane.  Well,  probably  Id  some  instaneea  as  mucb  as  nine  months. 

Mr.  Bbeo>.  Do  you  cwitract  at  a  fixed  price  to  buy  tlteee  canned  goods, 
usually? 

Mr.  CoANE.  It  Is  named  In  the  contract,  sir,  and  It  is  flsed. 

Mr.  Bbesd.  Thea  it  is  your  buEdnesa,  however,  to  bear  the  risk  of  a  drop  In 
tlie  market  beJween  the  date  when  you  contract  to  buy  them  and  the  date 
irben  you  9^1  them  to  the  retailer? 

Mr.  Cbane.  I  aaaume  that  risk,  sir,  whei  I  name  the  price  in  the  contract. 

Mr.  bbbed.  Do  you  pay  for  these  goods  at  the  time  of  delivery  to  you? 
Canoed  goods? 

Mr.  Crane.  Why,  we  discount  every  bill  that  ever  cranes  Into  our  bouse, 
sir,  within  the  discount  period. 

Mr.  BsEED.  Do  your  frequently  have  to  store  and  carry  these  goods  In  your 
warehouse? 

Mr.  CaiNE.  I  have  got  some  of  than  that  I  have  had  since  1918,  at  this 
tuoment.    Bought  under  Government  control. 

Mr.  bbbsd.  Tbea  is  there  a  quick  turnover  in  connection  with  this  other  line 
of  goods  that  you  mentioned  as  more  profitable? 

Mr.  Crane.  Sure;  flour  and  bulk  sale,  etc.,  and  some  other  items,  are  very 
qnlek,  air, 

Mr.  Bbeed.  No,  these  canned  goods,  Is  there  a  quick  turnover  In  tbem  be- 
ineen  the  date  when  you  buy  them  and  the  date  when  you  sell  tbem? 

Mr.  Ckane  I  would  say  that  the  average  turnover  of  the  average  canned 
goods  in  our  house  was  not  more  than  twice  a  year. 

Mr.  Bbeed.  Well,  then,  there  is  an  added  expense  r^resented  by  storage, 
interest,  insurance,  etc.,  In  these  so-called  more  profitable  lines,  that  does  not 
pertain  to  the  other  lines  you  mentioned? 

Mr.  Cbane.  Most  assuredly. 

Mr.  Bbeed.  Did  you  take  that  Into  consideration  when  you  answered  the 
cliBlrman's  question? 

Mr.  Crane.  Why,  yes. 

Mr.  BREzn.  In  connection  with  these  lines  is  there  also  an  Item  of  loss  to 
tbe  wholesale  grocer  involved  in  spoilage  and  leakage? 

Mr.  Cbaite.  Yes. 

Mr.  Bbeed.  During  this  period  of  carrying? 

Mr,  Cbane.  We  have  certain  guaranty  periods,  but  we  are  not  always  able 
to  tarn  these  goods  over  and  dispose  of  them  within  that  guarantee  period, 
aad  we  have  a  lossage, 

Hr.  Bbqu.  Does  that  Item  of  possible  loss  apply  to  sugar  and  salt? 

Mr.  Crane.  I  would  think  not 

Mr.  BucD.  That  Is  all. 

The  Chairman.  Senator,  do  you  have  anything? 

Mr.  SMrrH.  Tea. 

Mr,  Haix.  Mr.  Crane,  you  don't  pay  for  your  goods  which  you  contract  for 
In  advance,  until  they  are  delivered? 

Mr.  Cbanb.  Well,  now,  when  you  say  "  delivered,"  I  differ  with  you  there. 
I  pay  within  10  days  from  the  date  of  the  Invoice,  Irrespective  of  whether 
or  not  I  ever  see  these  goods.  The  man  may  never  deliver  th«n  to  me,  but 
npon  the  presentation  of  the  proper  documents  I  pay  bim  and  wait  for  the 
gooda 

Mr.  Hau:,.  When  they  are  invoiced,  yes. 

Mr.  Cbane.  When  they  are  packed  and  cured  In  the  ftill. 

Mr.  Hatt.  And  what  time  elapses  usually  between  that  time  and  the  time 
yon  actnally  receive  the  goods,  ready  (or  sale? 

Mr.  Daily.  I  don't  think  Mr.  Crane  understood  your  question.  You  mean 
to  say  that  these  Invoices  are  issued  when  the  goods  are  shipped. 

Mr.  Ham..  That  Is  what  I  thought. 

Mr.  Cbane  Well,  now,  for  instance,  the  California  Packing  Corporation  put 
ont  their  prices  on  asparagus  In  January  or  February.  I  may  mAke  my  con- 
tract for  the  asparagus  in  January  and  February.  1  may  have  no  other  goods 
Id  California  to  come  with  that  asparagus  when  packed,  and  they  may  have 
to  assemble  that  with  other  goods  packed  at  a  later  date,  so  it  may  be  pos- 
sible tiiat  1  would  not  get  those  goods  until  eight  months  after  that. 

Mr.  Hall.  And  when  do  you  pay  for  it? 
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Ur.  GsAKK.  I  pa;  for  tliat  on  tbe  presentaUon  of  the  bill  of  ladluft  shoving 
the  shipment,  probably  eight  months  later. 

Mr.  Hat.t.  So  you  have  no  capital  tied  np? 

Mr.  Okask  No,  bnt  I  have  It  In  them  until  sold,  and  I  have  had  aeparngus 
In  my  house  a  year. 

The  Chaikman.  Cooslderlog,  Mr.  Crane,  the  rapid  turnover  which  you  have 
on  such  conuqodltles  as  sugar,  salt,  and  so  forth ;  and  considering  oa  the  other 
hand  the  costs  of  carrying  and  handling  such  commodities  as  canned  goods, 
for  Instance,  the  Investment,  iDsurance.  lealcage,  and  bo  forth,  daring  a  period 
of  a  year,  do  you  think  that  you  would  receive  more  profit  or  more  pay  for 
your  eftorts  and  services  In  handling  canned  goods  Uian  you  have  from  sugar? 

Mr.  Ckaite.  You  know,  I  would  be  a  happy  man  If  I  could  answer  that  ques- 
tipn,  don't  you  see,  to  my  own  satisfaction.  That  has  been  woraying  me  a 
whole  heap. 

The  Chaibman.  You  don't  know  about  that? 

Mr.  CsANE.  That  has  been  worrying  me  a  whole  heap,  and  I  would  like  to 
run  across  some  one  who  could  answer  that  for  me  and  satls^  my  mind  so  I 
could  change  the  current  of  my  own  business,  but  I  can  answer  that 
inferentially. 

The  CHAntuAN.  Answer  it  inferentially. 

Mr.  Ckane.  The  shrewdest  set  of  merchants  are  the  meat  packers,  and  I 
have  yet  to  hear  of  a  meat  packer  that  sold  a  pound  of  sugar  or  a  pound  of 
flour. 

The  Chaibman.  AbA  then  you  Infer  that  the  canned  goods  business  must  be 
the  most  profitable  because  that  Is  the  only  one  that  the  meat  packers  kept? 

Mr.  Cbanb.  That  seems  to  be  the  assumption  on  his  part,  I  should  say,  as 
proven  by  his  own  acts. 

The  Chaibman.  And  you  follow  that  assumption? 

Mr.  Crane.  He  has  ^t  more  sense  than  I  have  got 

The  Chaibman.  The  meat  packer  would  have  the  same  charge  expenses,  ami 
so  forth,  that  you  have  In  the  handling  of  these  goods? 

Mr.  Crane.  Yes,  In  their  two  local  houses  there,  sir,  they  have  got  warehouses 
•of  their  own,  and  I  have  never  seen  a  pound  of  sugar  come  out  of  either  one  of 
those  warehouses  there  In  Fort  Smith,  or  a  peddler  car. 

May  I  indulge  In  a  little  bit  of  persiflage,  or  tell  an  argument  or  two  that  the 
packer's  salesman  frequently  uses  and  gives  In  the  sales  of  his  goods? 

The  Chaibman.  Yes. 

Mr.  Chane.  Now  this  comes  to  me,  you  see,  through  our  salesmen.  It  conigfl 
from  the  salesmen,  I  don't  see  It,  but  I  have  got  15  or  20  ol  them,  and  in  addi- 
tion to  ait  of  my  own  troubles,  I  have  to  listen  to  theirs,  and  then  I  try  and 
give  them  a  solution.  They  will  corae  to  me  with  a  complaint,  you  see,  that  the 
meat  packer  has  got  a  15  cents  a  dozen  lesser  price  on  corn  or  tomatoes  or  other 
good  staple,  and  I  will  say,  "  Well,  the  market  conditions  do  not  warrant  them 
in  tliat ".  "  Well,"  he  will  say,  "  I  agree  with  you,  but  the  argument  of  the 
meat  packer's  salesman  was  to  the  customer,  '  I  have  got  a  car  of  meat  coming, 
and  I. am  short  in  tonnage  in  this  meat  car,  and  I  am  able  to  give  you.  don't 
you  see,  this  preferential  price  on  this  commodity  by  reason  of  the  fact  that  I 
have  got  to  pay  for  this  weight  In  this  car  whether  I  fill  It  in  the  car  or  not,  and 
I  am  fighting  now  for  tonnage. ' "  And  the  tonnage  argument  Is  one  of  the  big- 
gest arguments  ttiat  the  packer's  salesman  olters,  don't  you  see,  to  the  retail 

The  Chaibman.  Well,  who  loses  by  that? 

Mr.  CsANE.  I  wish  I  knew. 

The  Chaibman.  Does  anybody  lose  by  the  fact  that  they  sell  it  cheaper  to  the 
retailer? 

Mr.  Ceane.  Eventually  I  think  the  retailer  and  the  consumer  himself,  be- 
cause If  that  thing  is  followed  to  a  finality,  why  then  I  am  out  of  business,  anrt 
if  I  am  out  of  business — well,  it  is  just  like  a  dog  chasing  his  tail  aiouncl. 
■don't  you  know. 

Mr.  Bbeed.  You  are  obliged,  in  order  to  meet  the  daily  demands  of  the  con- 
suming public  in  your  locality,  to  see  that  they  get  the  main  basic  commodities 
of  life, — sugar,  salt,  flour,  etc,,  to  carry  those  goods  constantly  on  hand,  are  you? 

Mr.  Cbane.  I  don't  care  whether  the  market  is  either  going  up  or  going 
down,  I  am  going  to  have.those  basic  things,  don't  you  see,  that  sustain  human 
life,  in  my  house  all  the  time. 

Mr.  Bbekd.  The  consumer  needs  tliem,  requires  them,  and  you  couldnt'  do 
business  without  carrying  them,  could  you? 
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Mr.  GuHE.  I  don't  think  bo,  and  I  am  a  Berrant 

Tbe  Chaibmak.  Anything.  Senator? 

Mr.  Smith.  No. 

Mr.  Stbvbnb.  Mr.  Ghainnan,  your  guestlon  In  regard  to  the  part  borne  by 
cunned  goods  as  related  to  other  wholeflale  grocery  commodltlea  Interested  me 
Tery  much,  and  I  have  a  theory  o(  It  which  I  don't  know  Is  at  all  correct,  but 
I  wanted  to  ask  Mr.  Crane  If  canned  gooda  ore  regarded  as  more  In  the  light 
of  a  luxury  than  a  staple  article? 

Mr.  CB4NB.  Almost  without  exception.  * 

Mr.  SiEvEBs.  Canned  com  and  peaa,  are  they  regarded  as  staple,  or  a  luiury? 

Mr.  Gbane.  I  think  mankind  lived  until  about  100  years  ago  without  the 
assiatance  of  canned  foods. 

Mr.  Stevens.  Would  that  account  tlien  somewhat  for  the  difference  In  pro- 
portionate cost? 

Mr.  Cuke.  I  beg  your  pardon? 

Mr.  Stevbmb.  Would  the  fact  thnt  they  are  regarded  as  loxurles  then  ac- 
fouQt  somewhat  for  the  fact  that  there  Is  a  greater  profit? 

Mr.  CaiNE.  Why,  I  fancy  so,  sir ;  and  those  things  which  are,  don't  you  aee, 
most  sought  for  by  those  who  are  able  to  afford  them,  ordinarily  pay  the 
wlded  range  of  proSt. 

Mr.  Stevens.  That  was  my  feeling. 

The  CnAmuAN.  Were  you  through,  Mr.  Stevens? 

Mr.  Stbvenb.  Tes. 

The  Chaibman.  Mr.  Dally? 

Mr.  Daily.  Mr.  Crane,  you  say  that  the  world  lived  until  100  years  ago 
wltbout  the  aid  of  canned  foods.    . 

Mr.  GsANB.  I  think  it  was  a  Frenchman,  wasn't  it,  that  discovered  It? 

Mr.  Dailt.  Yea,  sir. 

Mr.  Ckake.  I  would  hate  to  go  back  a  hundred  years. 

The  Chaibmah.  They  lived  longer  than  that  without  automobiles,  too,  didn't 
they? 

Mr.  Cbane.  Now  you  have  spoken  a  mouthful. 

Mr.  Dailt.  Mr.  Crane,  the  conditlonB  applying  to  living  50  years  ago  or  79 
jears  ago,  are  they  the  same  as  now  with  respect  to  agricultural  products? 

Mr.  Cbahe.  W^  I  think  there  was  a  Negro  preacher  in  Richmond,  Vir- 
ginia, a  few  years  ago  who  said :  "  De  world  do  move."  That  was  the  dls- 
(ourae  of  the  sermon :  "  The  world  do  move,"  and  the  conditions  are  entlfely 
different  now,  sir. 

Mr.  Daily.  Well,  Mr.  Crane,  that  is  more  to  the  point. 

Mr.  Cbare.  The  standard  of  living  is  different,  sir. 

Mr.  Daily.  And  Is  it  not  true  that  without  the  aid  of  the  conservation  of 
tood  as  now  practiced  by  sterilization  through  heat,  tliat  our  food  supply  Is 
more  plentiful,  even  of  the  necessities? 

Mr.  Cbaki!.  Why,  we  are  able  to  do  like  the  squirrel,  sir ;  we  are  able  to  gather 
nuts  in  the  summer  time  and  preserve  tbem  for  the  winter  thne  when  we  want 
to  eat  them. 

Mr.  Daily.  I  want  to  get  the  record  perfectly  clear  on  this  point,  so  that 
the  mental  confusion  caused  by  your  splendid  witticisms  may  not  be  mis- 
nnderstood.    Do  I  understand  you  to  say  that  canned  foods  are  a  luxury? 

Mr.  Cbanb.  No,  sir;  no,  elr.  I  did  not  mean  to  say  that.  I  mean  to  say 
that  some  canned  foods  are  more  luxurious  than  others. 

Mr.  Daily.  All  right. 

Mr.  Crane.  Oh,  no. 

Mr.  Daily.  Now,  Mr.  Crane,  in  what  branch  of  the  canned  foods  do  the 
■packers  apeclaliae.  If  any? 

Mr.  Cr.ybk.  Well,  the  two  or  three  leading  staples  In  the  wayof  v^etables, 
tbat  is.  the  four  leading  staples.  I  may  say :  First  Is  com,  second  is  tomatoes, 
third  is  peas,  and  the  fourth  one  probably  Is  kraut. 

Mr.  Breed.  He  said  packers. 

Mr.  Cbahe.  Packers,  yes;  they  specialize,  that  Is.  And  now  with  the  fruits, 
the  California  fruits,  moat  largely,  air. 

Mr.  Daily.  Do  they  not  make  a  lead  of  California  canned  fmlts? 

Mr.  Cbank.  lliey  did. 

■Mr,  Daily.  Relatively  speaking,  what  position  do  the  California  canned 
fraltB  occupy  in  the  canned  food  sales  in  regard  to  profit? 

Mr.  Cbanx.  Well,  you  have  asked  me  for  statistics  that  I  am  not  prepared 
to  give  you,  sir, 
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Mr.  Daily.  As  a  wholesale  grocer,  Mr.  Crane,  do  you  consider  it  more  proBt- 
able  to  sell  Gallfomia  canned  fruit  than,  for  Isetonce,  canned  tomatoes? 

Mr.  Gbane.  Now  you  lectured  me  a  minute  ago.  Now  I  am  going  to  lecture 
you.    My  name  is  Crane — Just  th«  same  as  the  bird. 

Mr.  Dailt.  Unfortunately,  I  was  not  In  wben  you  gave  your  name  to  the 
clerk — ^Ur.  Crane.  Yon  are  acting  as  If  yon  wonld  like  to  lift  me  with  one, 
Mr.  Crane.  But  my  questions  are  all  asked  with  good  purpose.  WOl  you  read 
the  question? 

(Mr.  Daily's  question  was  read  by  the  r^iorter  as  above  recorded.) 

Hr.  Cbamb.  Why,  I  think  so.  I  think  the  California  fruit  is  less  a  staple 
Item  than  the  tomato. 

Mr.  Daii.7.  How  has  your  business  been  on  California  canned  fmlta  in  the 
last  three  years? 

Mr.  Crane.  I  live  In  a  fruit  State,  if  you  will  pardon  me  for  mentioning  It. 
A  great  many  people  thlDk  we  have  nothing  but  swamps  down  there,  but  this 
year  my  business  In  California  canned  fruits  has  been  extremely  good,  as 
con^ared  with  other  years.  Last  year  It  waa  nominal.  That  sort  of  thing 
depends  upon  whether  we  have  a  crop  at  home.  This  year  we  haven't  any 
at  home,  and  business  Is  good. 

Mr.  Daily.  Well,  do  you  know  or  do  you  not  know  whether  any  of  the  Big 
Five  packers  own  or  control  any  California  fruit  canners? 

Mr.  Ckane.  Oh,  tbat  is  beyond  my  knowledge,  air, 

Mr.   Daily.  Yes,    sir. 

Mr.  CoANE.  I  would  rather  the  California  people  would  ^leak  for  that.  I 
only  ^leak  for  my  particular  surroundings. 

Mr.  Daily.  The  point  upon  which  I  am  trying  to  secure  Information,  Mr. 
Crane,  Is  as  to  whether  or  not  they  specialize  upon  any  particular  line  of 
canned  foods.  For  instance,  as  I  said,  do  they  ^ecialize  on  canned  fruits, 
California  canned   fruits? 

Mr.  Chans.  Morris  and  Wilson  by  means  of  peddler  cars;  Swift  and  Armour 
locally,  and  Llbby  through  the  instrumentality  and  the  means  of  distribution 
of  SwtCt,  handle  ail  of  those  article,  two  of  Qtose  patHiers  locally,  three  of  them 
in  tramp  cars,  and  they  distribute  them  very  lai^y.  I  wtrndv  if  I  have 
answered  your  queatloiil 

Mr.  Daily.  Does  any  canner  use  specialty  salesmen  In  your  territory  for  the 
purpose  of  selling  futures  or  other  sales? 

Mr.  C&ANE.  The  goitleman  who  had  Just  testified  lives  In  a  wealthy  State. 
I  live  In  an  agricultural  State.  The  average  farm  in  my  State  produces  only 
$1,406  as  an  income  for  the  farmer.  His  buying  capacity  is  small.  His  demand 
for  high-grade  goods  Is  small.  There  Is  no  occasion  for  sending  out  specialty 
moi  to  sell  those  esaentieis  which  practically  sell  themseivee,  and  are  usefnl, 
and  there  is  no  occasion  to  send  out  those  higher  grade  things  that  c^ipeal  to 
the  palate,  and  the  man  with  the  average  high  income  Is  able  to  pay  for,  and 
by  reason  of  that  £act  there  is  very,  very  little  specialty  work  in  the  selling 
of  canned  fruits  and  canned  vegetables  in  my  section,  and  I  only  know  of  one 
conceni  that  does  it,  and  that  one  concern  sella  a  high-grade  line  of  stnft. 
which  is  Dtd  Monte  goods. 

I  have  gone  a  long  way  around  to  get  down  to  it. 

Mr.  Daily.  Yes.  From  your  knowledge  do  you  know  whether  or  not  it  is  a 
common  practice  with  cannerg  to  use  specialty  salesmen? 

Mr.  Cbame.  Why,  certain  canuers  like  Curtis,  like  Roach,  like  Sears,  like 
the  California  Packing  Corporation,  don't  you  see,  with  their  highly  advertised 
line  of  goods — Del  Monte.  I  isnow  of  none  in  my  immediate  section,  and  not 
through  me. 

Mr.  Daily.  You  have  not  named  over  a  doen  canners  I  Judge — I  didn't  count 
them — and  there  are  a  great  many  canners  In  the  country,  are  there  not? 

Mr.  Ceanb.  Why,  I  think  they  run  probably  into  the  hundreds,  maybe  Into 
the  thousands.    I  don't  know,  sir. 

Mr.  Dah-y.  In  other  words,  it  is  only  the  larger  canners  that  use  specialty 
salesmen? 

Mr.  Cbanb.  Yes.  That  Is  my  understanding.  And  there  are  a  lot  of  things 
that  are  packed  in  my  State,  like  strawberries,  apples,  tomatoes,  and  I  have 
never  yet  seen  a  specialty  salesman  selling  those  items. 

Mr.  Daily.  Do  you  know  whether  there  are  many  canners  in  the  United 
States  packing  a  volume  of  100,000  ca^s? 

Mr.  Cbane.  No,  my  range  of  vision  is  almost  ended  in  my  back  yard. 

Mr.  Daily.  Can  you  tell  me  the  opening  price  on  tomatoes  In  1917,  1918. 
1919.  or  1920? 
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Mr.  Cbane.  No,  sir,  I  could  not    I  wish  I  could  tell  j'ou  that. 

Mr.  DAn.¥.  Well,  Arkansas  la  a  tomato  producing  State,  Is  It  not?  Are 
there  not  tomato  oannerB  In  Arkansas} 

Mr.  Cbane.  Yes,  air ;  but  I  have  been  told  that  the  first  two  human  faculties 
that  are  i^ven  to  you  are  observation  and  memory,  and  also  those  two  first 
Acuities  are  the  first  two  that  perisb,  and  I  am  reaching  the  time  of  life  when 
my  faculties  are  getting  defective,  and  one  of  those  Is  memory, 

Mr.  Daily.  Do  you  know  anything  about  the  ovmerahlp  of  canoerles  by  the 
meat  packers? 

Mr.  Cb&ne.  Only  in  so  fa*r  as  the  story  was  told  In  the  Federal  Trade  In- 
vestigation, sir. 

Mr.  Daily.  Do  you  recall  what  that  was? 

Mr.  Cbanb.  No.  sir;  again  my  memory  is  faulty. 

Mr.  DAitY.  Tbat  Is  all,  Ur.  Ctmitman.   - 

The  Chaibman.  Anytbing.  Senator? 

Mr.  SuFTH.  No. 

The  Chairman.  Mr.  Breed? 

Mr.  Bbxxd.  No,  sir. 

The  Chairman.    That  Is  all ;  thank  you  very  much. 

(Mr.  Crane  was  excused  as  a  witness.) 

Mr.  SuTTH.  Mr.  Chairman.  I  have  a  short  statement  from  Mr.  Frank  8. 
Oatee,  of  Oklahoma,  whom  I  don't  Qiink  Is  able  to  be  present  this  morning. 
I  woald  like  to  put  it  in,  that  is  all.    I  will  submit  it  for  the  record. 

The  Cbaikuait.  If  you  will  pardon  me,  I  have  an  appointment  at  12  o'clock 
Ibat  I  made  by  wire  three  or  four  days  ago  with  a  gentleman  out  of  town. 

Mr.  SuiTH.  There  is  nothing  new  in  It,  except  a  refereace  to  oil  and  tbe  oil 
refineries.  It  Is  Just  on  the  line  with  what  has  been  said  before,  but  he  wanted 
to  Bpeafc  for  Oklaboma. 

Tbe  CHADOfAiT.  Ton  may  band  It  to  tbe  reporter.  (Following  is  the  state- 
nietit  presented  by  Mr.  Smith  on  behalf  of  Mr.  Frank  S.  Gates:) 

BTAimENT  OF  FXAKS   S.   OAICS,   WHOUCSALE  GBOCBB,    AKDUfttE,   OKLA, 

Mr,  Chairman  and  gentlemen  of  the  commission,  my  ezptriNice  in  the  whole- 
Mlc  groceries  extends  over  a  period  of  26  yeara  I  make  this  statement  that 
jDD  may  know  that  I  should  have  some  knowledge  of  the  business  in  wbicb  I 
am  engaged. 

I  desire  to  submit  to  you  a  brief  history  of  the  business  as  I  have  observed 
it  develop  in  the  section  in  which  I  live. 

My  object  in  placing  these  facts  before  you  is  to  bring  to  your  mljid  the 
relative  Influence  the  wholesale  grocer  has  had  to  the  meat  packer  In  food 
distribution,  developing  of  the  country  and  contributing  to  the  general  ad- 
Tanceiaent  and  welKre  of  Its  people  and  their  relative  valne  in  the  economic 
life  of  our  nation. 

I  do  not  want  to  be  understood  as  endeavoring  to  underrate  the  meat  packing 
Industry,  its  influence  or  its  great  value  in  our  industrial  life,  but  I  sball 
endeavor  to  bring  to  your  attention  the  danger  tbat  lies  ahead  when  too  mach 
power,  control,  and  capital  is  centered  in  tbe  hands  of  a  few  and  who  might 
nse  that  great  power  and  control  for  selfish  purposes  and  to  tlie  eoA  that  our 
nation  and  its  people  might  be  made  to  suffer. 

It  has  been  my  observation  that  the  wholesale  grocer,  as  a  rule,  starts  in  a 
amall  way  with  limited  capital,  in  a  great  many  Instances  evoloting  into  tbe 
eiclnsive  wholesale  business  from  the  retail  business. 

The  wholesale  grocer  may  be  found  located  In  towns  of  3,000  people,  some- 
tiroes  in  tovras  of  less.  Beginning  in  a  small  way,  with  limited  capital  they 
expand  or  grow  as  the  community  in  which  they  are  located  increases  in 
Popnlation  and  develops. 

The  wholesale  grocer  has  a  responsible  part  In  building  up  the  towns  and 
cities  in  which  they  operate  and  have  their  money  invested.  As  a  rule,  they 
sfe  heavy  taxpayers  and  liberal  contributors  to  the  general  civil  lite  and 
prosperity  of  the  towns  and  cities  in  which  they  are  established. 

Their  profits  are  generally  reinvested  in  those  localities  from  which  It  Is  made 
or  it  is  used  In  the  extension  of  their  businees  as  occasion  should  demand. 

It  is  estimated  that  at  the  present  time  there  are  4,000  or  more  exclusive 
wholesale  grocers  established  throughout  our  nation,  in  additlMi  to  this  an 
equal  or  greater  number  of  wholesale  produce  houses  handling  green  fruits, 
vegetables,  etc.     These  wholesale  grocers  and  produce  booses  are  scattered 
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throughout  the  length  and  breadth  of  our  laud  to  open  competition  with  eacl* 
otner  In  the  distrlbntiou  of  our  nation's  food  supplies. 

They  rqiresent  the  best  anfl  most  economical  and  safest  method  of  food 
distribution  yet  deTlsed. 

I  would  point  out  to  you  that  the  farmer,  the  producer,  the  grocer  and  the- 
Conner  through  the  present  systeni  of  distribution  by  the  whrdesale  grocer  and 
the  wholesale  produce  man  has  au  unlimited  Held  of  competition  and  markets 
in  which  to  dispose  of  his  products  and  through  which  competition  he  le  enabled 
to  attain  highest  market  prices. 

It  has  been  stated  that  certain  growers  or  pr6ducer8  in  California  have 
suffered  as  a  result  of  the  meat  packers  being  unable  to  buy  their  products 
owing  to  the  operation  of  the  consent  decree. 

Such  a  statement  is  subject  to  challenge  and  the  truth  of  it  Is  easily  dtsproven 
when  one  understands  the  general  Industrial  and  business  depression  throughout 
the  ratlre  country  and  which  depresalou  Is  affecting  all  lines  of  business  and 
Industry. 

I  would  point  out  to  you  the  very  pertinent  fact  that  during  the  past  year 
that  the  stock  raiser,  the  cattle  man  especially,  has  suffered  to  the  extent  that 
hundreds  engaged  In  this  business  have  already  lost  their  entire  fortunes  and 
many  are  facing  bankruptcy  now. 

Is  It  reasonable  to  believe  that  the  meat  packer  wonld  be  more  Interested  In 
saving  the  grower  or  fruit  canner  from  rack  and  ruin  than  tlie  cattle  and  stock 
man  on  which  the  Interests  of  the  meat  packer's  business  primarily  depend? 
It  is  generally  understood  that  the  meat  packers  dominate  and  practically  control 
both  the  buying  and  s^ing  ends  In  the  markets  of  those  commodities  in  which 
they  are  largely  active. 

Should  the  meat  packers  be  permitted  to  again  enter  the  grocery  business,  it  Is 
possible  that  at  some  future  time  a  giant  monopoly  might  be  built  up  and  they 
would  be  In  a  position  of  absolute  control  of  the  Nation's  food  supply. 

The  deplorable  pHght  of  numerous  small,  Ind^endent  oil  refineries  throu^- 
out  the  country  might  be  cited  as  an  example  of  the  danger  of  monopoly. 

The  present  high  prices  of  all  meat  products  to  the  consumer  as  they  relate 
to  the  market  price  to  the  producer  do  not  argue  for  the  boasted  (fflclency  and 
economy  in  the  meat  packers'  methods. 

The  consent  decree  stands  as  a  silent  sentinel  protecting  the  food  supply 
of  our  Nation  against  possible  monopolistic  control.  This  decree  was  entered 
after  an  expensive  and  searching  Investigation  made  by  the  Federal  Trade 
Commission. 

Any  modification  of  this  decree  would  endanger  the  peace  and  prosperity  of 
onr  country. 

Mr.  Smpth.  I  have  also,  Mr.  Chairman,  a  letter  from  ex-Senator  Weeks, 
written  to  Senator  Kenyon  In  August,  1919,  and  placed  in  the  CongressiouRl 
Record  December  the  19th,  1920,  In  which  he  espresaes  strongly  his  opinion 
against  the  packers  Invading  these  unrelated  products,  but  Mr.  Breed  has  it 
also,  and  as  It  Is  really  his  time,  I  shall  Just  leave  him  to  present  It. 

Mr.  BsEBn.  I  was  going  to  put  that  with  Mr.  Boover's  letter,  one  after  the 

Mr.  Smith.  Yes.  I  put  the  extract  from  Mr.  Hoover's  letter  Into  the  Record, 
and  I  think  It  Is  probably  better  for  the  two  to  just  go  together.      ' 

The  Ch*ibmab.  All  rl^t.    We  will  adjourn  until  2  o'clock,  then,  gentlemen. 

(Whereupon  a  recess  was  taken  until  2  o'clock  p.  m.  of  the  same  day,  Friday, 
December  2,  1921.) 

AVTEB  mcKsa. 

The  committee  resumed  at  2  o'clock  p.  m.  pursuant  to  recess. 

Ttie  Chaibuaw.  The  committee  will  resume.  We  will  hear  Mr.  Stevens. 
But,  first,  Mr.  Dalley,  I  understand  you  would  like  the  record  to  show  that 
you  appear  here  representing  whom? 

Mr.  Dailxy.  Representing  the  National  Food  Brokers'  Association,  Hearst 
Building,  Chicago,  lU. 

The  Ohaibman.  Tou  may  proceed,  Mr.  Stevens. 
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genre  for  a  moment  while  I  refer  to  a  rpcent  Incident  that  ftfTorded  me  at  least, 
antl,  I  presume  some  others,  some  relief  and  amusement. 

iSt.  Chairman,  I  am  under  the  conviction  that  it  Is  not  an  easy  taslc  to 
guide  B  ship  of  this  kind  and  to  keep  an  ev^  keel.  The  Intense  earnestness 
of  the  men  who  have  gathered  here  from  all  over  this  country  seeing  at  times 
fo  electrify  the  atmosphere  so  that  eome  esploslon  is  more  or  less  desirable 
in  order  to  relieve  na 

Last  eve&in));,  Mr.  Chairman,  when  the  cloud  of  war  hovered  over  us,  you, 
with  considerable  risk  of  your  personal  safety,  stepped  in  between  the  belliger- 
ents, and  rescued  the  sanerkraut  and  pickle  business  from  complete  extinction 
by  the  larger  competitor  from  the  South,  and  you  restored  the  loyal  and 
enthusiastic  apostle  unharmed,  If  not  entirely  unscathed,  to  his  anxious  friends. 

Every  man,  I  think,  admires  a  brave  man.  I  hardly  think  there  is  another 
man  in  this  room  that  ^ouW  have  had  the  temerity  to  rise  In  his  lighting 
clothes  and  face  the  ex-Senator  from  Geoi^a  (Mr,  Smith)  when  the  light 
of  his  amiable  conntcnance  gave  way  to  the  shadow  of  righteous  indignation. 
I  present  my  compliments  to  the  fighting  crown  prince  of  the  kraut  Industry, 
and  to  the  ex-Senator  from  Georgia 

Mr.  SurrH.  He  was  not  in  the  slightest  danger  from  me.  I  had  not  the 
glightest  Idea  of  touching  him. 

Mr.  Stxvens.  And  I  congratulate  them  both  on  the  celerity  with  which  they 
agreed  npon  the  limitation  of  armament. 

Mr.  Smith.  He  having  arisen,  I  thought  conrtesy  required  me  to  rise  as  well. 
[Laughter  in  the  room.] 

Sir.  Stkvkns.  I  trust  that  the  larger  conference  now  sitting  In  Washington 
tnay  hear  of  this  Incident  and  profit  by  it. 

Now,  Mr.  Chairman,  and  Mr.  Reporter,  my  name  Is  Roland  B.  Stevens,  my 
residence  address  is  Hartford,  Vt.,  my  office  address  la  White  Elver  Junction, 
Vt.,  and  my  official  address  la  Montpeller,  Vt. ;  but  my  general  address  is  Ver- 
mont, BO  that  you  will  Infer  that  I  am  quite  thoroughly  a  Vermonter. 

But,  seriously,  Mr.  Chairman,  and  gentlemen,  I  represent — and  probably 
yon  would  like  to  have  enumerated  the  various  concerns  I  represent — not  as 
a  wholesale  grocer,  because  I  am  not  a  wholesale  grocer,  but  as  attorney  I 
represent  all  the  wholesale  grocery  concerns  In  the  State  of  Vermont.  They 
are  not  numerous,  and  If  you  like  I  will  name  them  for  the  record. 

The  Chaibkab.  Ton  may  do  so  If  you  see  fit,  or  you  may  give  the  number, 
inat  as  yon  choose. 

Mr.  Si'EvKRS.  There  are  10,  that  number  being  at)  of  the  wholesale  grocery 
eoncems  In  the  State  of  Vermont.  There  Is  no  association  of  Vermont  wholesale 
grocers. 

Mr.  Chairman  and  gentlemen  of  the  committee,  the  Vermont  wholesale 
grocers  have  Instructed  me  to  say  that  they  are  unalterably  and  anxiously  op- 
posed to  any  modification  of  the  so-called  consent  decree  against  the  meat 
packers. 

I  would  like  to  suggest,  as  has  already  been  suggested  here,  that  there  Is 
not  as  yet  any  issue  between  the  meat  packers  and  the  wholesale  grocers, 
strictly  speaking.  The  issue  is  between  the  interests,  according  to  the  evidence, 
other  than  the  meat  packers,  who  have  requested  modification,  and  of  all  who 
opi»se  It,  which  latter  Includes,  as  we  have  seen,  about  95  per  cent  of  the 
canaers  and  fruit  growers  and  fmit  packers  of  California  as  against  similar 
interests  represented  by  Mr.  Temon  Campbell,  which  latter  Interests  are  about 
5  per  cent  of  the  canners.  fruit  growers  and  fruit  packers  In  California,  and 
the  other  interests  appearing  here  on  yesterday. 

This  iB  my  understanding  of  the  case  as  It  now  exists.  So  It  Is  plain  that 
the  wholesale  grocers  and  the  others  opposed  to  modification  are  not  attacking 
the  meat  packers:  nor  are  the  meat  packers  attacking  the  wholesale  grocer 
and  others,  unless  It  be  through  Mr.  Vernon  Campbell  and  those  associated 
with  blm.    This  he  denies  and  we  must  assume  that  that  Is  true. 

But,  Mr.  Chairman,  the  wholesale  grocers  are  fearful  that  If  the  consent 
decree  ebonld  be  modified  as  requested  they  most  certainly  would  be  attacked 
and  utterly  destroyed  by  the  meat  packers  or  many  of  them  at  least  destroyed 
If  Dot  all  of  than. 

The  position  of  the  wholesale  grocers  of  Vermont  Is  identical  with  that  of 
the  members  of  the  National  Wholesale  Grocers'  Association,  the  Southern 
Wholesale  Grocers'  Association,  and  all  of  the  wholesale  grocers,  fmlt 
growers,  fmlt  patters,  and  other  allied  Interests  which  have  appeared  at  this 
hearing. 
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DaDl^  Webster,  when  arguing  tbe  Dartmouth  Collese  cose  before  the  United 
States  Supreme  Court,  said  with  a  great  deal  of  emotion  that  although  Dart- 
mouth College  was  a  small  college  there  were  those  who  loved  It.  He  himself, 
an  alumnus  of  the  college,  loved  It,  and  he  could  hardly  refrain  from  showing 

in  his  argument  his  emotion. 

The  Supreme  Court  of  the  United  States  rescued  the  college  from  being 
snuffed  out  of  existence  by  a  more  preteotlous  and  larger  organization  which 
was  organized  for  the  purpose  of  putting  out  of  existence  Dartmouth  College 
as  a  college.  And  by  this  act  the  Supreme  Court  encouraged,  to  the  great 
credit  and  glory  of  this  country,  tlte  founding  of  a  great  many  other  small  col- 
leges all  over  the  land. 

I  realize,  Mr.  Chairman,  that  this  is  not  germane  to  the  issue  here,  except  bo 
far  as  It  seems  to  me  to  supply  an  additional  reason  why  the  wholesale  grocers  In 
a  small  State  or  small  wholesale  grocers  in  any  Statei'who  object  to  a  modiBca- 
tlon  of  the  consent  decree  enabling  the  great  packing  interests,  and  by  that  I 
mean  the  meat-paddog  interests,  to  crush  them  out  of  existence. 

As  compared  with  the  meat-packing  houses  every  wholesale  grocery  concern  in 
the  United  States  is  a  small  concern.  I  have  heard  !t  stated  here  during  this 
hearing  that  there  are,  approximately,  4,000  wholesale  grocers  in  the  United 
States.  I  have  before  me  a  clipping,  I  think  from  a  trade  paper,  which  states  that 
there  are  5,950  wholesale  grocers  in  the  United  States. 

Now,  gentlemen  of  the  committee,  of  this  large  number  of  wholesale  grocery 
concerns  there  must  be  many  hundreds  dnd  proiiably  thousands  who  are  quite 
small  concerns.  Each  am^i  concern,  as  well  as  each  large  one,  is  a  distinct  asset 
and  benefit  to  the  community  it  serves.  It  is  a  home  maker.  It  furnishes  an 
opportunity  for  the  young  men  to  develop  In  the  communities  they  have  known 
and  become  fond  of.  If  these  are  all  destroyed  by  a  huge  and  hideous  monopoly 
It  can  not  help  affecting  very  seriously  the  stability  and  morale  of  hundreds  of 
communities. 

Vermont  Is  a  small  State.  But,  gentlemen,  there  are  those  in  Vermont  who  are 
as  fond  of  it  and  its  institutions  as  are  the  Cailforaians  of  their  great  and  mag- 
nificent State.  Surely  Senator  ghortrldge  and  his  fellow  Callfomians  must  have 
left  an  impression  on  this  committee  that  they  did  not  regard  their  State  or  their 
occupations  or  their  Institutions  solely  In  the  spirit  of  economics.  They  fairly 
breathed  fondness  for  their  State  and  their  localities  and  their  institutions. 

It  Is  not  practicable  and  I  assume  it  Is  not  desirable  to  conduct  a  hearing  of 
this  kind  on  strictly  legal  principles.  It  has  more  as  I  see  it  of  a  social  aspect 
than  a  legal  one,  and  so  I  am  iffesenting  to  you  gentlemen  a  social  reason  why 
this  consent  decree  should  not  be  modified. 

The  consuming  public  of  Vermont  I  am  very  sure  would  not  like  to  have  the 
wholesale  grocers  of  the  State  put  out  of  business  by  the  meat  packers  unless 
some  greater  benefit  to  them  Is  going  to  result.  On  the  other  hand,  I  believe  that 
I  am  within  the  bounds  of  reason  when  I  say  that  the  wholesale  grocers  of 
Vermont  if  convinced  that  control  of  food  products  by  the  meat  packers  would 
'  result  in  better  service  and  lower  prices  permanently,  and  I  emphasize  the  word 
"  permanently,"  to  the  consumer  they  would  agree  that  their  bu^ness  should 
give  way  to  a  better  and  cheaper  system  of  food  supply. 

Heturnlng  to  the  economic  phase  of  the  issue,  this  committee  has  several 
times  indicated  its  interest  in  the  matter  of  food  exports,  as  have  a  good  many 
othera  I  think  we  all  agree  that  there  should  be  the  freest  possible  ^port 
outlet  for  our  food  products.  We  think  there  now  Is.  Although  under  the  de- 
cree the  meat  packers  can  not  export  unrelated  food  products,  there  U  nothing 
to  prevent  anyone  in  the  United  States  from  exporting  for  the  meat  packers  to 
foreign  concerns  all  tliey  are  able  to  absorb.  Furthermore,  there  are  many 
exporters  of  food  products  that  are  not  affected  by  this  decree.  Mr,  Campbell 
himself  has  said  that. he  contracted  to  export,  as  I  remember  it.  about  85  per 
cent  of  his  product  to  the  Armour  interests  abroad.  So  !t  is  plain  that  the 
export  market  is  open  to  nil  who  wish  to  export. 

It  has  been  intimated  here  that  it  is  against  public  policy  to  prohibit  the  meat 
packers  from  exporting  unrelated  food  products,  and  for  this  reason  it  might 
he  well  to  modify  the  consent  decree  to  the  extent  of  allowing  them  to  export 
again.  In  this  connection  1  would  call  the  committee's  attention  to  this 
peculiar  feature  of  the  situation  as  I  see  it:  The  meat  paclcers  were  facing 
cr:minal  prosecution  by  the  United  States  Government 

The  CHiiaMAN  (interposing).  Mr.  Stevens,  in  that  connection  I  expect  to 
introduce  a  little  later  on  and  put  into  the  record  Mr.  Palmer's  speech  to  a 
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committee  of  the  Congreaa  in  whlcti  he  aald  tliat  was  not  under  conslderatlou 
Id  tlie  entry  of  this  decree. 

Mr.  Stziems.  1  made  this  statemeiit  In  view  of  my  onii  opinion  that  that  wns 
the  case.     Of  course,  I  do  not  know. 

The  Chaibuan.  There  has  been  a  good  deal  of  talh  of  that,  and  I  thought 
It  wafl  only  fair  to  Mr.  Palmer  and  hla  administration  of  the  D^artment  of 
Jiutlce  that  the  record  he  clear  upon  that  eubJecL  ^  expect  to  Introduce  that 
a  little  later. 

Ur.  Stevens.  Is  there  any  objection  then  to  this  statement 

The  CnAisiiAN  (interposing).  Go  ahead  and  make  your  discussiou  as  yon  see 
St.  but  1  wanted  to  state  that  in  order  to  clear  up  the  record. 

Ur.  Stevxhb.  I  do  not  want  to  take  any  ground  that  may  oot  t>e  tenable. 
This  ts  Stating  my  view. 

The  Chjjbhah.  That  may  be  In  the  public  mind,  but  Mr.  Palmer  has  stated 
it  iras  not  in  his  mind. 

Ur.  Stevens.  And  they  thought  itest  to  afcree  with  the  Government  that  they 
jboDld  be  perpetually  enjoined  from  exporting,  amont;  other  things,  unrelated 
foodstuffs.     So  they  did  agree,  and  consented  thut  the  decree  might  be  made. 

I  am  laying  this  out  as  it  seems  to  unfold  itself  to  me.  I  am  anxious  to  be 
corrected  If  I  am  wrong.  The  aii^arent  consideration  for  this  agreement — 
and  here  again  I  may  be  wrong — was  that  they  should  be  relieved  from  prosecu- 
tion. Now,  the  statute  of  limitations  makes  it  Impossible  to  renew  any  criminal 
prosecution.  They  reasoned,  as  I  supposed,  that  they  would  receive  a  self- 
loipoeed  or  agreed  upon  sentence.        • 

It  the  decree  should  now  be  modified  as  requested  the  meat  packers  would 
be  n«tored  to  the  position  of  advantage  they  held  when  prosecution  was 
started  and  would  have  entirely  escaped. 

Now,  gentlemen  of  the  committee,  I  raise  this  question:  If  what  I  say  Is 
true,  would  not  thls.be  more  against  public  policy  than  to  etmtinue  the  decree 
In  force? 

A  comparison  of  exports  for  10  months  of  1920  and  1921.  ending  in  October — 
and  I  take  these  figures  from  the  Government  report  of  November  28,  to  be 
fooQd  on  page  TT3— Is  as  follows :  In  1920,  breadfrtufEs,  in  busheU  and  pounds, 
1S.99B.967.04 ;  in  1B21,  breadatufEs.  In  bushels  and  pounds,  25,586,90238. 

And  this  surprised  me  very  Aiuch,  that  there  was  so  large  an  increase  over 
Cbe  exportation  of  breadstufFs  In  1920. 

In  the  matter  of  meat  products  In  pounds,  the  records  show :  In  1920.  1,475.' 
524,091 :  in  1921,  1,732,708,684,  or  an  increase  of  considerably  more  than  300,- 
400,000  poanda. 

As  to  canned  goods:  In  1920.  142,122,438;  In  1921,  £18,243,676. 

So  yon  will  see  there  was  a  considerable  shrinkage,  of  approximately  ¥14,- 
(100,000  worth  in  1921  as  compared  with  1920.  ^t  as  I  thought  that  over  It 
KHned  to  me  that  the  shrinkage,  la  a  considerable  measure  at  least,  Is  accounted 
(or  by  the  difference  In  value  of  the  product  of  canned  goods  In  1921,  as  com- 
pared with  1920.  I  have  heard  here  at  various  times  that  there  has  been  a 
great  slump,  that  there  was  a  great  slump  in  price.  While  these  figures  show 
»  large  shrinkage  In  exports  of  canned  goods,  they  also  rtiow  a  large  Increase 
tu  breadstuffis  and  meat  products,  largely  staple  products,  which  I  believe  indi- 
cates that  foreign  consumers  have  been  buying  very  much  more  of  what  they 
conaldered  necessaries  of  life  and  less  of  the  luxuries. 

The  average  exports  of  canned  goods  for  10  months  during  1010  to  1914,  dur- 
ing that  period,  amounted  to  only  $7,886,753.  or  much  less  than  one-half  the 
fiports  of  canned  goods  for  the  10  months  of  the  present  year. 

I  feel  that  I  would  like  to  present  to  you  some  reason  as  stated  by  varlons 
'bolesale  grocers  In  Vermont  as  they  see  them : 

"We  consider  It  would  be  a  crime  for  tlie  Department  of  Justice  to  allow 
any  nKMliflcatlon  of  this  decree,  in  view  of  the  experience  we  all  received  while 
ttwy  handled  groceries.  We  know  they  coerced  many  retailers  and  In  some 
cases  believe  tiiey  openly  threatened  them  to  give  their  business  to  the  packers. 
Of  course,  these  orders  were  not  Issued  from  the  head  office,  hut  Instructions 
were  received  by  the  branch  houses  In  such  a  way  that  those  in  charge,  when 
ilcsperate,  would  resort  to  every  poerstble  method,  often  times  questionable  If 
w  coQBider  fair  competition." 

Ur.  BntzD.  Who  says  that? 

ilt.  Stctenb.  The  Mont[>eller  Grocery  Co.,  Montpelier,  Vt. 
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Now,  E.  D.  Keyes  &  Co.,  wbolessle  srocera  of  Rutland,  Vt.,  in  a  telegram  ad- 
dressed to  me.  say : 

"  We  are  In  accord  with  the  feeling  of  the  wholesale  groeerB  and  bellece  if    ' 
packers'  demands  are  granted  it  will  work  series  injustice  to  all  distributors." 
Tbe  Rutland  Qrocery  Co.,  E,  C.  Johnson,  aa; ; 
"We  believe  It  dangerous  to  allow  this  to  go  through." 
The  De  Witt  Grocery  Co.,  Brattleboro,  Vt.,  say : 

"  There  is  no  need  of  niy  going  into  the  reason  why  this  decree  should  stand. 
Every  grocer  and  meat  man  In  the  country  knows  that  the  packers  would  soon 
control  the  canned  goods  hnsiness  and  eventually  the  entire  grocery  business, 
if  they  were  allowed  to  do  so.  This  would  eliminate  all  comi>etition,  and  they 
would  have  a  monopoly  of  the  wholesale  grocery  business." 

I  have  a  letter, from  the  Montpelier  Grocery  Co.  All  tlie  Vermont  wholesale 
grocers  are  unanimous  in  opposing  modlflcation  of  the  packers'  consent  decree, 
believing  it  would  be  very  dangerous  and  disastrous  to  the  public  good  to  allow 
such  power  to  any  set  or  group  of  persona.  This  was  evidenced  by  their  record 
in  adulterating  canned  meats,  rolled  oats,  and  so  forth,  and  manipulating  prices 
as  when  rice  was  advanced  5  or  fl  cents  a  pound  during  the  war  time  because 
Armour  controlled  all  the  rice  In  the  market. 

Such  facts  are  too  well  known  to  require  concrete  cases,  as  shown  by  court    . 
records  and  convictions.    They  have  controlled  the  raw  and  finished  products  of 
meats,  hides,  and  so  forth,  until  they  have  rolled  up  most  enormous  fortunes. 
In  support  of  the  above  It  is  well  known  that  Swift  &  Co.  owned  A.  K,  Lawrence 
leather  Co.  of  Boston,  Mass..  which  showed  profits  in  recent  years  of  $30,000,000. 

The  meat  packers  claim  they  can  handle  the  business  cheaper  than  the  whole-  ■ 
sale  grocer.  This  may  be  true  if  they  are  granted  a  monopoly  by  the  Govern- 
ment by  the  use  of  prtvate  cars  and  compelling  special  privileges  from  the  rail- 
road companies.  But  their  reputation  does  not  show  a  single  instance  where 
they  have  passed  this  saving  back  to  the  consumer.  On  the  other  hand,  they 
have  rolled  up  greater  fortunes,  by  which  means  they  have  been  in  complete  con- 
trol of  the  markets.  Their  power  was  clearly  shown  when  the  meat  packers  were 
handling  groceries  by  their  salesmen  taking  advantage  of  the  retail  trade  and 
in  every  way  causing  unfair  competition. 

The  total  amount,  if  that  Is  of  any  interest  to  the  committee,  of  the  wholesale 
grocery  business  in  Vermont  is  not  large,  somewhere  between  $10,000,000  anri 
$12,000,000  yearly.  And  it  is  interesting  to  me  to  know,  by  direct  telegrams  on 
the  subject,  that  the  net  profits  and  the  gross  profits  are  somewhat  different  and 
lower  than  stated  to  be  here  in  other  localities,  which  confirms  the  idea  advanced 
that  they  vary  largely  in  various  localities. 

The  Rutland  Grocery  Co.  states  that  their  annual  gross  profits  were  12  per 
cent  Their  annual  gross  sales  were  only  $250,000,  which  is  not  a  very  large  con- 
cern.   Their  net  profits  were  2}  per  cent. 

French-Bean  Co,,  of  St.  .Tohnshury,  state  that  their  gross  sales  last  year  were 
$710,800.  Their  gross  profit  was  aomeljiing  over  8  per  cent,  and  their  net  profit 
a  little  over  2  per  cent. 

The  St.  Johnsbury  Grocery  Co,,  at  St.  Johnsbury,  had  annual  gross  sales  last 
year  of  $370,000,  and  a  gross  profit  of  9.2  per  cent  and  a  net  profit  of  one-half  ot 
1  i>er  cent.  This  is  Interesting,  gentlemen,  because  It  shows  very  keen  compe- 
tition. The  St.  Johnsbury  Grocery  Co.  and  the  French-Bean  Co.  are  located  side 
by  side,  or  rather  within  a  short  distance  of  each  other.  The  St.  Johnsbary 
Grocery  Co.  Is  the  younger  concern,  and  they  are  out  after  business.  And  the 
fact  that  their  net  profits  were  one-half  of  1  per  cent  as  against  the  French-Bean 
Co.'s  net  profit  of  a  little  over  2  per  cent  would  seem  to  indicate  that  they  do 
really  compete.  It  seems  to  me  that  this  strengthens  the  argument  that  the  5,9S0 
wholesale  grocers  In  the  United  States  are  really  in  active  competition. 

The  De  Witt  Grocery  Co.,  of  Brattleboro,  had  sales  In  1920  of  $800,000  Hnii 
hotel  sales  of  $100,000,  Their  gross  profit  was  8  per  cent  and  their  net  profit  2 
percent. 

Now,  gentlemen.  In  view  of  the  chainnan's  statement  at  the  opening  of  this 
bearing  that  the  committee  would  gladly  hear  anyone  who  wished  to  present 
his  views,  individually  or  otherwise,  I  would  like  to  tell  you  some  things  which 
occur  to  me  to  be  good  reasons  why  the  decree  should  not  be  modified,  I  shall 
now  present  the  case  of  the  consumer.  I  can  speak  with  assurance  for  my- 
self as  a  consumer,  and  I  think  by  reason  of  special  opportunity  or  observa- 
tion throughout  the  State  of  Vermont  I  can  speak  with  no  ~~  ""  '" 
tbe  consnmli^  public  of  that  State. 
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The  consumer  Is,  after  all.  thp  one  who  is  most  vitally  concerned  In  this 
matter.  He  believes,  and  with  reason,  that  If  the  meat  packers  nre  permitted 
to  deal  In  unrelated  food  products  they  will,  by  reason  of  their  huge  resources, 
TODtrol  the  primary  food  market  to  Ills  great  detriment,  and  that  it  will  lower 
H-lthont  doubt  hla  present  standard  of  living. 

Now,  gentlemen,  I  will  concede  that  IE  is  true  that  mere  slae  does  not  of  It- 
self constitute  a  threat,  but  if  I  am  in  the  presence  of  two  men  and  one  Is  a 
great  deal  larger  than  the  other,  snd  if  I  am  to  be  sot  upon  by  either  one  of 
them,  I  should  prefer  to  be  sat  upon  hj-  the  chairman  of  this  meeting  rather 
than,  for  instance.  Chief  Justice  Tatt  of  the  United  States  Supreme  Court. 

That  h  exactly  the  caie  with  the  consumer  in  Vermont.  He  Is  afraid  that 
he  n-lU  be  sat  on  by  the  hpge  and  relentless  monoply  In  control  of  the  primary 
martet  of  the  stuff  he  eats.  And  I  con  tell  you,  gentlemen,  that  that  Is  no 
(ancied  imBgination.  I  itnow  that  is  true  because  I  hear  It  on  every  'aide,  and 
I  have,  as  I  say,  an  opportunity  to  hear  these  things. 

There  is  at  the  present  day  In  the  State  of  Vermont  a  rumbling  and  mur- 
mnriDg  which  at  some  time  may  break  out  in  some  definite  form  if  things  go 
on.  And  that  I  assume  Is  true  everywhere.  But.  as  I  say,  we  are  a  small 
Rtate  and  we  almost  all  know  each  other  there.  There  are  not  enough  people 
in  the  State  of  Vermont  to  make  a  good  sized  city,  surely  uot  a  city  of  the 
size  of  Washington. 

r#t  me  give  you  some  of  my  own  personal  experiences,  and  experiences  I 
know  about.  I  know  a  prosperous  farmer  In  Norwich,  Vt.,  who  has  a  very 
nice  dairy  fann.  He  produces  milk.  He  lives  right  along  the  New  Hamp- 
shire line  and  within  2  miles  of  Dartmouth  College  and  supplies  that  college 
with  milk.  Every  year  he  culls  out  hie  herd  and  fattens  certain  cows  which 
he  thinks  are  not  the  most  profitable  for  the  production  of  milk. 

Some  months  ago  he  had  a  cow  which  be  had  fatted  at  considerable  ex- 
l>ense.  and  he  told  me  that  all  he  could  get  as  an  offer  for  that  cow  was  3 
rents  a  pound,  and  he  sold  her  for  that 

Now,  gentlemen,  I  keep  a  cow  uauHlly,  We  countrymen  like  milk  and  we 
keep  a  cow.  We  have  plenty  of  room.  I  have  a  pretty  good  Jersey  cow  which 
I  have  had  for  two  years  and  she  went  farrow.  Here,  just  a  few  weeks  ago 
1  told  my  man  to  sell  that  cow  because  I  did  not  wish  to  keep  her  any  longer. 
She  was  not  giving  very  much  milk  and  she  was  in  very  good  flesh.  He  told 
me  he  did  not  believe  I  wanted  to  sell  her,  because  all  he  could  get  was  a  cent 
and  a  half  a  pound.  I  called  up  the  cattle  buyer  and  asked  him  what  he  was 
Eoing  to  give  me  for  my  cow.  He  said,  "  I  can  not  give  you  but  a  cent  and  a 
half  a  pound."  "  Well,"  I  said,  "  that  is  a  ridiculous  thing.  Can't  you  pay 
more  than  that?"  He  say,"!.  "No;  I  can  not.  There  is  no  market  for  it  here 
and  I  shaU  have  to  ship  it  down  to  Brighton  markets."  The  Brighton  markets 
are  controlled  by  the  meat  packers.  I  sold  that  cow  for  ¥12.22,  a  cow  which 
wonld  have  coat  a  farmer  when  fresh  in  milk  $75  to  ?90. 

.V  Voice.  Mr.  Chairman,  may  I  interr»ipt  to  ask  how  old  that  cow  Is? 

Mr.  Rtevbnh.  I  ci>uld  not  tell  you  exactly.  She  was  a  young  cow  when  I 
hought  her,  about  4  years  old.  and  I  had  her  about  two  years,  and  that  would 
ninlie  her  about  6  years  old.    I  hated  to  sell  her  at  any  price. 

Tlie  Chaibsian.  Do  you  know  that  the  packers  were  responsible  for  your  only 
felting  112.22  for  your  row? 

Mr.  Stevens.  I  do  not  know  that  any  more  than  that  I  know  the  sun  Is  going 
ti,  rise  to-morrow.  But  I  do  know  this:  While  the  average  man  has  not  very 
niHch  knowledge  of  astronomy,  he  does  know  that  the  sun  rises  In  the  morning 
and  seta  at  night.  And  If  you  asb  him  if  he  knows  the  sun  is  going  to  rise 
lo-morrow  be  will  probably  say  yes,  and  yet  he  can  not  be  absolutely  sure  of  It. 
1  <lo  know  this,  that  some  years  ago  when  I  was  a  boy  Vermont  produced  a  con- 
xiderabte  amount  of  beef,  of  fatted  creatures.  We  have  a  great  deal  of 
liasturege,  of  waate  land  now,  that  might  be  used  profitably  for  that  purpose  If 
the  people  had  a  reasonably  good  market.  Gradually  that  business  has  all 
Eone  out  of  existence ;  nobody  follows  It  any  more.  I  know  there  is  no  market 
locally  for  beef.  I  know  that  the  local  grocer  in  my  little  village  will  not 
handle  native  beef.  I  can  not  absolutely  say  that  that  Is  because  the  meat 
packers  do  not  want  him  to  do  so,  but  I  believe  that  to  be  true.  Certain  It  is 
that  he  does  not  handle  native  beef  and  there  is  no  market,  locally  speaking. 
So,  if  my  logic  Is  not  entirely  faulty,  the  meat  packer  Is  responsible  for  that 
situation,  and  I  think  I  am  reasonable  in  saying  that 

The  Chairman,  That  opens  up  a  pretty  big  door  of  meat-packing  questions. 
We  felt  that  we  would  not  go  into  that  at  all  because  it  is  not  pertinent  here. 
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We  nre  mnsiderlnE  unrelat«1  comniodlflec.  But  the  very  fnrt  thflt  the  bin 
meat  packers  monoimlt7#n  the  mettt  ini]ii«r)-,  if  they  did.  Is  no  more  reason  to 
Bay  they  will  motinpolize  niiotlier  indiiHtrj-  than  t<i  say  that  the  man  who  killed 
Jotin  Jonea  la  K"lnR  to  kill  me. 

Mr.  STm-ENs.  Well.  If  he  wim  a  wild  Indian  I  believe  that  would  be  true.  I 
am  only  speaking  of  this,  Mr.  Chalnnan.  t<>  explain  to  you  why  I — and  you 
wanted  the  reasons— why  the  eonxunierx  believe  tliat  the  meat  packers  If 
allowed  to  go  Into  the  hnndliuK  of  these  nnrelHted  lines  will  di>  exactly  as  thej* 
are  dolnjt  now  and  have  been  doinjt  In  the  meat  hiisinefis.  So  It  seemed  to  me  to 
be  a  pertinent  thing. 

In  addition  to  tlmt,  since  the  sale  of  my  own  cow  at  that  price,  another  man, 
a  farmer,  hnd  a  fat  cow:  and  nil  he  could  get  for  that  cow  was  1  cent  per  pound. 
That  condition  has  caused  a  tremendous  ^rumbllnK  and  of  dlosatiaf action  amoni; 
the  farmers,  and  I  do  not  wonder  at  It.  The  farmer  believes,  ns  I  believe  and 
aa  almost  everybody  else  believes,  that  that  situation  la  because  the  meat 
packers  have  a  grip  on  the  situation  here. 

So  much  for  that  end  of  It,  the  producer's  end  of  it.  On  the  other  hand.  I 
can  not  go  to  the  local  store  and  buy  sirloin  steak  for  less  than  50  cents  a 
pound  and  rump  steak  for  less  than  60  cents  a  pound  and  tenderloin  steak  for 
less  than  70  or  75  cents  a  pound.  And  that  Is  up  In  the  country  where  beef 
creatures  grow.  We  can  not  buy  haraburg  steak,  which  I  understand  Is  a  con- 
glomeration of  all  Irlnds  of  things,  for  less  than  40  cents  a  pound,  and  yet  1 
could  not  get  hut  IJ  cents  a  pound  for  my  cow. 

Mr.  Baker  related  last  evening  an  experience  of  hts  In  the  purchase  of  shoes. 
It  reminded  me  that  I  was  In  Bost^ii  a  few  weeks  ago  and  wanted  to  buy  n 
pair  of  shoes  that  would  lit  my  feet.  I  bought  a  pair  and  paid  $15,  and  In 
addition  50  cents  war  tax;  but,  unlike  Mr,  Baker,  my  experience  was  that  I 
could  not  wear  them-  They  hurt  my  feet  so  badly  1  could  not  wear  them,  and 
since  then  I  bought  a  pair  of  shoes  for  $8  which  are  more  comfortable. 

When  I  recollect  tha,t  as  a  producer  I  got  only  $12.22  from  a  cow  and  as  a 
consumer  paid  $15.50  for  a  pair  of  shoes  I  could  not  wear,  I  felt  I  was  done 
up  by  somebody  somehow.  If  I  had  skinned  that  cow  and  sold  the  hide  at 
the  present  market  value  as  of  the  12th  of  November,  1921,  "  light  active  cowk," 
and  that  Is  what  It  was,  the  price  of  her  hide  would  have  been  13  cents. 

I  submit,  Mr.  Chairman,  that  that  Is  pretty  fairly  good  evidence,  at  least  it 
satires  me,  that  the  meat  packer  is  responsible  for  this  whole  situation. 

The  Chaimcan.  Does  he  control  hides? 

Mr.  Stevens.  He  certainly  does  in  Vermont, 

The  Chaibman.  Does  he  get  any  more  than  13  cents  for  the  hides  he  sells'; 

Mr.  Stevens.  Does  he? 

The  Chairman.  I  am  askli^  you, 

Mr.  Stevens.  I  don't  know  whether  he  does  or  not. 

The  Chaibman.  Do  you  know  whether  or  not  the  meat  packers  have  a  number 
of  hides  they  want  to  sell  and  are  anxious  to  sell! 

Mr.  Stevens.  No  ;  I  do  not. 

The  Chaibman.  And  you  do  not  know  whether  he  Is  responsible  tot  the 
price  of  hides? 

Mr.  Stevens.  I  believe  he  is. 

The  Chairman.  But  you  do  not  know  It? 

Mr.  Stevens.  Oh,  no;  no  more  than  I  know  the  sun  la  going  to  rise  to-morrow 
morning,  but  I  believe  It ;  and  not  only  myself  but  hundreds  of  thousands  of 
others  believe  the  same  thing.    We  think  we  are  right,  but  we  may  be  wrong. 

I  think  It  was  Solomon  who  said  that  "  Where  there  Is  no  vision  the  people 
perish."  I  think  the  consumer,  which  Includes  the  wholesale  grocer  and  every- 
body else  who  eats  and  consumes,  has  a  vlaion  in  this  matter ;  and  if  tbey  do 
not  have  a  vision  and  do  not  visualize  actually  the  horror  of  a  situation  where 
any  one  concern  or  a  few  concerns  have  a  monopoly  of  the  primary  market  In 
food  products,  they,  the  people,  would  perish.  I  believe  that  is  just  as  true  now 
as  it  was  when  Solomon  lived. 

Mr.  Chairman,  If  I  have  an  exaggerated  idea  of  the  situation,  you  will  pardon 
me,  I  hope,  but  I  believe  that  nest  to  the  Conference  on  Limitation  of  Arma- 
ment, which  Is  sitting  in  this  city  to-dny,  this  conference  here  on  the  question 
we  are  considering  Is  next  In  Importance.  I  do  not  believe  the  average  eitlsten 
or  the  average  wholesale  grocer  or  the  average  retail  grocer  conceives  yet  of 
the  acttial  danger  of  modlfyihg  this  decree  to  the  extent  of  allowing  the  meat- 
pacUsg  interests  to  get  control  again. 
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The  last  war  was  the  direct  result  of  moDOpoly.  There  is  qo  doubt  about 
that.  Tie  German  Kaiser  wanted  to  monopolize  the  power  of  tlie  world,  tlie 
goTenunent  of  tbe  world,  and  that  was  what  the  war  waa  over;  the  gathering 
of  power  and  of  more  power  in  the  hands  of  one  person. 

I  sbould  bate  to  take  tbe  responsibility  of  having  placed  in  m;  hands  power 
to  control  tbe  primary  food  markets  of  this  country.  I  do  not  believe  I  would 
iave  the  strength  of  character  necessary  to  resist  an  abuse  of  that  power,  anfl 
I  do  not  belieTe  there  la  any  other  man  in  this  room  who  would  have  It.  If 
yoo  wUl  bear  with  me,  let  me  relate  another  Incident  from  the  standpoint  of 
tbe  consumer ;  I  believe  that  the  meat  packer,  and  when  I  say  meat  packer  I 
refer  to  Swift  4  Co.,  because  no  other  meat  packer- comes  Into  Vermont — " 

The  CHADtMAK  <hiterposlnK).  What  Is  It  there,  the  New  England  Dressed 
Beet  Co.? 

Mr.  Stetews,  No  ;  not  in  Vermont.    It  is  Ssj-lft  &  Co.    Neither  Armour  &  Co. 
nor  any  of  the  other  packers  come  there  at  alL    Vermont  la  the  territory  of 
Swift  A  Co.     I  believe  that  Swift  4  Co.  control  the  retail  grocer,  and  I  will  tell 
jon  why- 
Mr.  Bbexd  (interposing).  Do  you  mean  the  retail  grocer  or  the  retail  meat 

Mr.  Stievers.  I  mean  the  retail  grocer  and  meat  man.  They  handle  the  busi- 
ness together.  I  will  call  him  tbe  provision  man.  As  I  have  told  you,  I  can 
not  in  Vermont  go  to  the  local  provision  man  and  buy  a  steak  at  less  than 
from  50  cents  to  75  cents  a  pound.  Across  the  line  In  New  Hampshire,  not  far 
nway,  about  5  miles,  was  another  meat  ilealer.  A  few  months  ago  that  other 
dealer  would  sell  me  meat,  exactly  the  same  kind  of  meat,  western  meat,  from 
15  cents  to  20  cents  a  pound  less  than  I  could  buy  it  In  my  own  village.  So  we 
osed  to  take  advantage  of  that  occasionally.  But  after  a  while  that  ceased  to 
be,  and  the  price  charged  by  the  other  man  was  exactly  the  same.  Now,  I 
deduced  from  tliat  that  he  had  heard  from  Swift  4  Co.,  that  other  man  only 
5  miles  away ;  that  he  had  heard  from  Swift  &  Co.,  from  whom  he  draws  bis 
supplies,  that  he  must  not  undersell  in  price. 

The  Crasman.  Have  you  anything  to  base  that  on  more  than  supposition? 

Mr.  Stevers.  Absolutely  nothing  more,  but  I  believe  It  to  be  a  reasonable 
snroosition.  For  good  roast  lamb  we  have  to  pay  50  cents  a  pound  in  the  local 
store.  There  is  a  farmer  who  occasionally  kills  a  Iamb.  He  brings  that  to  my 
door,  of  the  same  quality,  and  It  la  very  excellent,  for  30  cents  a  pound.  There 
you  have  a  difference  of  20  cents  a  pound,  and  the  farmer  is  more  than  satisfied 
to  get  that;  In  fact.  Is  glad  to  get  it. 

Mr.  Chairman,  another  reason  why  I  believe  the  meat  packers  control  the 
sltnation,  and  In  this  case  I  say  meat  packer,  is  because  no  local  meat  man  stays 
long  In  the  business.  Occasionally  a  farmer  will  start  out  with  a  car  filled  with 
meat  He  will  kill  creatures  and  go  around  for  a  time,  but  he  never  goes 
aronnd  a  great  while.  He  soon  ^tops.  Then  there  will  be  an  Interval  and  then 
some  other  man  wilt  take  it  up  li  Uttle  while,  and  then  he  in  turn  stops.  That 
Is  a  very  different  condition  of  things  than  eslsted  some  30  or  35  years  ago, 
when  I  was  a  boy  or  a  yonng  man. 

So  you  may  feel  that  a  great  deal  of  what  I  aay  Is  prejudice,  but  it  is  not. 
I  have  no  prejudice  In  the  matter  at  all.  It  is  a  very  serious  conviction  that  I 
am  under.  I  think  I  feel  a  good  deal  as  the  boy  did  who  was  kicked  by  the 
donkey.  His  father  took  him  to  do  about  it.  He  said,  "  What  Is  the  matter? 
That  donkey  is  gentle.  He  won't  hurt  anybody.  What  were  you  doing?" 
The  boy  said,  "  I  was  only  trying  to  carve  my  name  on  him." 

Now,  the  consumer  has  that  feeling,  that  the  meat  packer  is  trying  to  carve 
bis  name  on  blm,  and  we  do  feel  like  kicking. 

Vermont  is  a  rock-ribbed  Republican  State;  we  have  a  few  Democrats 
there,  and  they  are  Just  as  good  citizens.  Just  as  worthy  cltleens,  as  the 
Bepnbllcans.  We  preserve  them  carefully,  and  nurture  them  afCectionately, 
so  that  we  may  have,  like  the  packers,  a  reasonable  show  of  opposition  wtien 
we  go  out  and  gobble  up  our  offices.  Now,  I  know  nothing  under  the  sun 
that  wonid  turn  a  Christian  into  a  pagan  or  a  Vermont  Republican  Into  a 
Democrat  or  a  Georgia  Democrat  into  a  Republican  quicker  than  to  turn  his 
stomach  over  to  the  mercUess  and  relentless  control  of  a  meat  monopoly  or  a 
grocery  monopoly  or  a  food  monopoly. 

1  don't  know  that  there  is  anything  else  that  I  can  say  that  will  be  at  all 
helpful  to  this  committee. 

The  CHAiBUAn.  I  want  to  ask  you  a  few  questions,  Mr.  Stevene.  Have  yon 
anything,  Mr.  Hall? 
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Mr.  Haix.  No. 

The  Chaibman.  Mr.  Stevens,  Is  It  your  idea  that  it  is  the  Intent  of  our 
antitrust  law,  when  It  finds  a  man  Is  violattDg  It,  if  It  doea  find  be  le  violat- 
ing it,  to  prohibit  him  from  engaging  In  tiiat  business  or  to  enjoin  bim  from 
doing  tbe  unlawful  ecti 

Mr.  Stkvinb.  Do  yon  mean  the  Sherman  Antitrust  Act? 

The  Chaibman.  Or  the  Clayton  Act,  either  one. 

Mr.  Stevens.  Well,  I  think  the  purpose  of  that  act  Is  to  punish  vfolaUons  of 
the  act. 

The  Chaibiian.  Do  you  think  It  Is  the  purpose  of  that  act  to  prohibit  him 
entirely  from  engaging  in  that  business,  or  merely  to  enjoin  his  unlawful 
activity  In  that  business? 

Mr.  Stevens.  I  believe  it  is  for  the  purpose  that  It  was  put  on  the  statute 
books  for,  to  keep  him  from  unlawfully  and  unreasonably  combining  so  as 
to  control. 

The  Chairman.  Just  answer  the  Question  now  If  yon  care  to. 

Mr.  Stevens.  Well,  I  will  be  glad  to. 

The  Cbaibmah.  Do  you  think  that  It  is  the  Intention  of  tbe  Sherman  anti- 
trust law  If  it  finds  a  man  violating  it  to  pnt  him  out  of  that  business 
entirely? 

Mr.  Stevens.  No. 

The  Chairman.  Merely  to  enjoin  the  unlawful  acts? 

Mr.  Stevens.  Just  a  moment,  please,  I  don't  know  that  I  just  understand 
your  question.  Put  him  out  of  what  bnainraa?  The  business  of  violating 
the  act? 

The  Chaibman,  The  business  In  which  he  Is  engaged. 

Mr.  Stevens.  No  ;  I  think  It  Is  to  beep  him  from  violating  it. 

The  Chaibman.  .ibaolutely.  I  agree  with  you.  Well,  this  decree  puts  the 
packers  entirely  out  of  this  line  of  business,  doesn't  it? 

Mr.  Stevens.  Tes,  but  they  consented  to  It.    They  agreed  to  It. 

The  Chaibmak.  It  does  not  atone  enjoin  them  from  the  unlawful  acts  in 
this  business,  but  It  pots  them  entirely  out  of  It,  doesn't  it? 

Mr.  Stevens.  Yes,  by  their  own  consent,  by  a  solemn  agreement  between 
themselves  and  the  Government.  ^ 

The  Chairman.  Yes.  Mr.  Stevens,  you  gave  some  statistics.  May  I  ask 
from  what  they  were  taken? 

Mr.  Stevens.  Well,  which  ones  do  you  refer  to? 

The  Chairman.  With  reference  to  exports. 

Mr.  Stevens.  I  gave  you  the  case  and  number  that  It  was  taken  from,  Mr. 
Chairman. 

The  Chairman.  I  wanted  to  be  sure  of  that. 

Mr  Stevens.  I  think  tliat  Is  on  record. 

The  Chairman.  All  right.  Now  you  also  statert,  or  in  a  letter  which  you 
read,  referred  to  the  court  record  of  convictions  of  the  packers.  Can  you  refer 
me  to  any  of  those? 

Mr.  Stevens.  No,  I  can  not.  That  is  a  statement  I  read.  I  say  this,  how- 
ever, that  I  did  have  brought  to  ray  nttentlon  a  short  while  ago, — and  I  wish 
I  had  It  with  me— a  newspaper  clipping  of  a  court  procedure  reported  in  the 
public  print,  where  Swift  4  Company, — I  think  It  was  either  Swift  or  Armour — 
had  pleaded  guilty  to  adulterating  certain  cereals — meat  products  that  they 
were  handling. 

The  Chairman.  But  do  you  know  of  any  court  records  of  convictions  of 
violating  the  anti-trust  laws! 

Mr.  Stevens.  No,  I  do  not.  I  can  not  refer  you  to  anything  that  I  know  of 
my  own  knowledge. 

The  Chairman.  I  think  that  Is  all. 

.Mr.  Daily.  Just  except  the  telegi'ara  that  you  submitted,  with  reference  to 
the  rice  Industry.  I  thinh  It  stated  there  that  tliey  had  gotten  control  of  the 
rice  market? 

Mr.  Stevens.  Yes. 

Mr.  Daily.  Do  you  know  whether  that  is  true? 

Mr.  Stevens.  I  don't  know. 

Mr.  Daily.  You  are  Just  relying  on  what  the  telegram  states? 

Mr.  Stevens,  All  I  know  Is  this,  that  Mr.  Low  of  the  Montpelier  Grocery 
Company  told  me  that  he  could  not  buy  from  anybody  during  the  war,— he 
could  not  buy  from  anybody  but  Armour  and  that  he  had  to  pay  the  advanced 
price,  and  It  went  up  Ave  or  six  cents  a  pound. 
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And  right  In  this  connection,  gentlemen,  I  tbink  I  should  say  this :  While  It 
DiRy  be  true  that  the  packers  do  not — speaking  nationally — control  perhaps 
more  than  a  certain  percentage  of  a  certain  Line  of  bueineas,  yet  In  certain 
localities— for  Instance  in  Vermont — they  absolutely  control  It  100  per  cent. 
So  tbat  Id  one  locality  it  will  be  under  absolute  control,  and  In  another  locality 
it  ma;  not  be  under  much  control  at  all. 

Tlie  Chaibman.  What  do  you  mean  they  control,  Mr.  Stevens? 

Mr.  Stevens.  Well,  they  control  the  meat  buslneis. 

The  Chaibman,  You  don't  know  what  they  control  In  the  grocery  line,  do  you? 

Mr.  Stevens.  No  ;  I  am  speaking  now  of  the  meat  businesB. 

The  Ghaibman.  Well,  that  Is  an  entirely  aifferent  question. 

Mr.  Stevens.  Well,  it  is  germane  to  the  whole  Issue.    Is  that  all  you  wanted? 

Tbe  Chaibman.  Mr.  Smitli,  do  you  want  to  ask  any  questions  ? 

Ut.  SurrH.  Do  you  know  why  Swift  alone  did  business  as  a  packer  In 
VenaoDt?  i 

Mr.  Stevens.  No,  Senator,  I  don't  know.  But  I  have  a  pretty  good  idea  of 
why. 

Ur.  Smith.  Ariuour  did  not  come  inl    None  of  the  other  packers  came  in 

Mr.  S'iKVEKS.  No. 

Mr.  SurrH.  None  of  the  other  five? 

Mr.  Stevens.  No. 

Mr,  Smith.  Do  you  know  who  did  the  business  in  New  Hampshire? 

Mr.  Stevens.  No,  I  do  not.  I  think  It  was  Swift.  I  know  they  do  business 
across  the  line.  My  office  la  right  on  the  border  line  between  New  Hatupsblre 
aoii  Vermont.     I  know  they  do  business  there. 

Mr.  SMrrH.  Do  these  retail  meat  men  handle  Swift's  meat? 

Mr.  Stevens.  Nothing  else. 

Mr.  Smfth.  And  they  won't  handle  the  meat  of  the  farmer  who  kills  his 
cow  and  brings  it  In! 

Mr.  SmvENB.  No.    I  am  speaking  now  of  my  own  knowledge. 

Mr,  Smith.  Yes. 

Mr.  Stevens.  That  tbe  local  meat  men  will  not  handle  anybody  else's  meat. 

Mr,  Smith.  And  that  is  the  situation  that  ^cists  In  Vermont  with  reference 
to  meat? 

Mr.  Stevens.  Yes,  sir. 

Mr.  Smith.  And  they  fear  It  with  reference  to  the  allied  products? 

Mr.  Stevens.  They  certainly  do. 

Mr.  Smith.  Do  they  handle  a  combination,  these  men,  of  groceries,  as  well 
W  the  meats? 

Mr.  Stbvehs.  Yes,  they  do.  Most  of  the  small  country  stores,  you  know, 
carry  general  lines. 

Mr.  Smtth.  Yes.  Then  if  Swift  &  Co.  can  control  the  meat  they  buy,  i£ 
tiler  were  In  the  allied  products  you  would  fairly  say  the  influence  would 
compel  them  to  buy  from  Swift  &  Co.  what  else  they  had,  too? 

Mr.  Stevens.  Well,  I  do.  I  think  If  2  and  1  make  3,  2  and  2  make  4.  That 
Is  tbe  way  I  reason  this  thing  out. 

Mr,  SMrrH.  This  gentleman  suggested  that  because  a  man  killed  John  Jones 
yo\s  would  not  know  he  had  killed  John  Smith,  but  you  would  lock  him  up  when 
he  killed  John  Jones,  wouldn't  you,  to-keep  him  from  killing  John  Smith? 

Mr.  Stevens.  We  would  under  ordinary  circumstances,  unless,  as  I  say,  he 
is  a  wild  man. 

Mr.  Smith.  That  is  a  quotation ;  that  was  suggested  to  me  by  the  gentleman 
ioM,  back  of  me ;  I  thought  It  was  so  good  I  wanted  you  all  to  tiave  it. 

The  Cbaibman.  Mr.  Stevens,  do  you  know  of  your  own  knowledge- that  none 
o(  the  other  packers  have  sold  anything  in  Vermont? 

Mr.  Stevens.  Oh,  no,  I  don't  say  that,  that  they  never  sold  anything  in  Ver- 
mont   I  know  of  my  own  knowledge  that  they  do  not  now. 

Tbe  Chaibhan.  All  over  the  entire  State  they  do  not  seU  anything? 

Mr,  Stkvens.  No,  so  far  as  my  knowledge  goes,  and  I  think  I  have  pretty 
good  knowledge  of  the  situation  in  Vermont  I  think  I  can  substantiate  that  foe 
JOD  If  you  would  like  to  have  me. 

The  Chaibuan.  Well,  frankly,  I  don't  see  how  yon  could  know  that  Armour 
or  Wilson  or  Cudahy  or  Morris  have  not  within  the  past  six  months  sold  any- 
thing lu  Vermont.    I  don't  see  how  it  is  possible. 

Mr.  Stevens.  Vermont  Isn't  very  big.  you  know. 

Tbe  Chaibman.  I  know  It  Isn't. 
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Hr.  STKvBnB.  And  we  hrar  what  is  going  on,  especially  do  I  hear  wtien  I  am 
around  the  State,  as  frequently  as  I  am  around  the  State,  and  around  the 
institutions  of  the  State ;  I  have  pretty  good  opportunity  to  get  a  knowledge  of 
those  things,  but  If  he  has  got  a  [dace  there  I  don't  know  it,  and  nobody  In 
Vermont  does. 

The  Ghaibh&n.  Oh,  you  mean  be  has  no  branch  house  in  Vermont? 

Mr.  Stkv-enb.  Tes,  that  ie  what  I  mean. 

The  CHAiBVAn.  Oh,  he  may  sell  it  throat  bis  peddler  cars,  might  he  notl 

Mr.  Stevess.  Ob,  he  might. 

The  Chaibuan.  And  be  might  sell  it  through  salesmen  travelliv  there? 

Mr.  SiEVERs.  Yes,  be  might,  hut  he  doesn't. 

The  Cbaibuam.  And  he  might  sell  It  through  mall  orders? 

Mr.  Stkvbns.    Tee. 

The  Chaibman.  Do  you  know  that  he  doesn't  do  that? 

Mr.  Stevens.  Ob,  he  doesn't  do  that    Not  mall  orders,  no. 

The  Chaibman.  He  doesn't  do  wbatt 

Mr.  Stxvens.  Mall  orders. 

The  GHAiBUAn.  How  do  you  know  that  he  doesn't  do  it  through  his  peddler 
cars  or  trav^lng  salesmen? 

Mr.  Stbtenb.  Under  oath  I  couldn't  say  It,  not  absolutely,  no,  but  I  know 
that  they  would  have  more  sense  than  to  attempt  to  do  It  by  mail  order. 

The  Chaibuan.  Well,  I  am  asking  you  by  bis  salesmen  and  peddler  can, 
how  do  you  know  that  he  doesn't  do  that? 

Mr.  Stevxhs.  Well,  as  I  say,  I  don't  know  absolut^y  that  be  doesn't  sneak 
in  once  in  a  while  and  do  it,  but  I  have  never  known  of  it.  I  have  never  known 
of  It,  I  mean,  in  recent  years. 

Tlie  Chaibuan.  In  other  words,  your  answer  is  that  you  don't  know  of  it, 
bat  you  can  not  say  that  he  does  not? 

Mr.  Stevens.  Yes,  I  can  say  that  be  docs  not,  and  I  do  say  tlut  he  does  not. 

The  Chaibuan.  That  is  all. 

Mr.  SuiTH.  Now,  these  institutions  that  you  buy  for,  do  you  know  whose 
meat  they  buy? 

Mr.  Stevens.  Thej  buy  Swift  &  Co.'s. 

Mr,  Smith.  Why  don't  they  bay  Armour's? 

Mr.  Stevens.  Well,  tbey  are  not  able  to.  We  do  not  dad  him.  Now,  T  am  a 
member  of  the  Vermont  State  Board  of  Control.  That  hoard  of  control  has  a 
good  deal  of  power  over  the  departments  of  the  State.  For  Instance,  no  depart- 
ment can  purchase  anything  of  a  value  exceeding  $500  without  the  consent  of  the 
boani  of  control.    So  that  I  think  I  have  pretty  good  opportunity  to  know. 

Mr,  Smith.  You  are  called  on  to  investigate,  are  you  not? 

Mr.  Stevens.  Certainly,  and  frequently. 

Mr.  Smith.  It  is  a  part  of  your  official  duties,  isn't  it? 

Mr.  Stevens.  Yes,  that  Is  a  part  of  my  official  duties;  it  la  a  part  of  my 
official  duties  to  visit  every  InsUtution  In  the  State  of  Vermont  that  Is  in  any 
way  assisted  by  the  State  Ihianciaily. 

The  Chaibmak.  Anything  further.  Senator? 

Mr.  Smith.  No. 

The  Chaibman.  Mr.  Breed? 

Mr.  Bbeed.  No. 

The  Chahiman.  Mr.  Dally? 

Mr.  Daily.  No. 

The  Chaibman.  Mr.  Gray? 

Mr.  Gray.  Mr.  Chairman,  I  would  like  to  ask  a  question  or  two  (or  my  own 
personal  information,  as  I  am  Interested.  The  gentleman,  Mr.  Stevens,  baa 
made  some  very  broad  statements.  First,  I  would  like  to  know  his  identity 
and  who  he  la  representing  here. 

The  Chaibman.  He  has  stated  tbat  In  the  record  already. 

Mr.  Geat.  I  was  behind  him,  and  I  did  not  get  that 

The  Chaibman.  He  has  stated  that  in  the  record  quite  fully,  already,  Mr.  Qray. 

Mr.  Gkat.  Then  I  would  like  to  ask  him  this :  He  made  the  statement,  I  be- 
lieve, that  the  grocers  would  not  handle,  or  the  retailers  would  not  handle  the 
products  of  the  local  butchers.    Is  that  so? 

Mr.  Stevens.  Well,  I  made  the  statement  that  I  know  that  our  local  men 
won't ;  that  is  what  I  said. 

Mr,  Okat.  Your  local  men  won't.  You  have  bntehera  in  the  State  of  Ver- 
mont? 

Mr.  Stevens.  Oh,  there  are  butchers  in  the  State  of  Vermont,  I  suppose. 
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Mr.  Gray.  How  do  they  aell  their  prodnct? 

Mr.  STn-KKs.  Private  butchers? 

Mr.  Obat.  Private  butchers  or  pabllc. 

Mr.  Stevens.  Oh,  a  man  will  come  and  kill  my  hog  it  I  want  him  to,  but  I 
aoD't  know  In  my  locality  of  any  man  that  butchers  as  a  bvslneaa  and  sells 
meat  except,  as  I  say,  occasionally  a  fanner  who  is  not  by  profession  or  by 
iDclinadoa  a  butcher  will  butcher  a  beef  creature  or  a  lamb,  or  something  of 
ibat  kind,  and  bring  it  around  to  my  door.  But  he  aoon  stops.  That  is  only  a 
3|)aanodlc  sort  of  thing. 

Mr.  Gkat.  Just  on  and  off? 

Mr.  Stevens.  Yea 

Mr.  Gbay.  I  see. 

The  Chaibuar.  I  tiiluk  that  is  alL    Thank  you  very  mnch,  Mr.  Steveoa, 

Now,  Mr.  Breed,  it  ia  up  to  you. 

Mr.  BsBED.  Ail  right,  thfoi ;  do  you  want  us  to  go  on  now?  An  there  any 
atber  Independent  people  here  that  want  to  go  on? 

The  CHAiBiun.  Is  there  any  one  ^se  outside  of  the  representatlYee  of  the 
Wholesale  Grocers  Assodatlou  who  desire  to  go  on  at  this  time?  If  not, 
sou  may  proceed,  Mr.  Breed. 

Mr.  Bbkh>.  Mr.  Chairman,  I  have  been  asked  to  appear  at  these  hearings, 
baving  been  for  about  15  years  counsel  for  the  National  Wholesale  Grocers' 
Association ;  that  'Is,  our  firm  has — Breed,  Abbott  &  Morgan,  of  New  Tork. 
Tliis  organization  consists  of  wholesale  grocers  located  in  every  State  of 
the  Union,  end  I  will  ask  the  president  and  one  or  two  other  witnesses  to 
t«stify  to  general  facta  with  reelect  to  the  character  of  the  organisation,  the 
work  it  does — O,  Mr.  Lltchty,  do  yon  want  to  get  away? 

Hr,  LrrcHT.  I  would  like  to  get  away  to-morrow ;  yes. 

Mr.  Brekd.  Tben  I  will  withdraw  in  favor  of  Mr.  Uchty. 

The  Chaibmah.  Very  well. 

SIATEUEMT  OF  OEOBQE  E.  I^ICHTY.  OF  WATEBLOO,  ZOWA. 

The  CHAmuAir.  Will  you  give  your  name? 

Mr.  LiCHn.  My  name  Is  Georg?  F.  Lichty,  of  Smith,  Llchty  &  Billman  Co, 
at  Waterloo,  Iowa,  Our  grocery  house  Is  located  at  Waterloo,  Iowa.  We  have 
been  continuously  in  the  wholesale  grocery  business  for  ^  years.  Before 
tlist  I  was  engaged  in  the  retail  grocery  business  for  11  years.  In  fact, 
I  have  spent  all  of  my  lifetime  in  the  grocery  business,  In  varlons  phases,  as 
retallw's  clerk,  retail  grocer,  salesman  on  the  road  for  a  grocery  boose,  and 
wholesale  grocer. 

I  am  here  r^resoiting  myself  prindpaUy,  my  institltlon.  I  recelTed  a 
tel^ram  from  the  secretary  of  the  Iowa,  N^radia  &  Minnesota  Wholesale 
Grocers'  Association,  asking  me  to  represent  th»n.  Here  is  my  telegram  of 
aothority  [reading] : 

St.  Piut,  Minn.,  December  J,  J921, 
Gbobge  E.  Lichtt, 

Lafayette  Hotel,  WaatHnpUm,  D.  C. : 

This  your  authority  to  represoit  Iowa,  Nebraska,  Minnesota  Wh<desale 
Grocers'  Association  in  hearing  on  packers'  consent  decree,  or  any  other 
matter  in  wbicb  we  are  Interested. 

John  Mehlhop,  Jr.,  Secretary. 

To  explain  something  with  reference  to  this  association,  will  state  that 
ibey  have  about  120  m^nbers  of  their  attociation  in  three  States.  Located  in 
the  three  States,  they  serve  from  four  of  the  principal  cities  in  their  Jurisdic- 
tion to  the  retail  grocers  in  eight  other  States. 

The  wholesale  grocers  of  Omaha  extend  their  service  west  as  far  as  Salt 
Lake  and  Ogden,  with  branch  houses  at  Cheyenne. 

Sionx  City  whoteaale  grocers  go  through  South  Dakota  into  the  hills — that 
is,  into  the  Black  HlUs  country  and  into  Wyoming,  into  the  I^ramie  and 
Casper  localities. 

The  Twin  dty  grocers  cover  the  State  of  Minnesota,  North  and  South 
Dakota. 

The  Dnluth  grocers  have  chains  of  steles  and  shipping  points  extending  all 
Uie  way  from  Lake  Superior  west  as  far  as  Spokane,  covering  that  area 
ihoroujily. 

So  that  the  grocers  from  those  four  cities  get  Into  the  eight  States  of  North 
aod  South  Dakota,  Montana,  Idaho,  Washington  east  of  the  monntalns,  Wyom- 
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ing,  Colorado,  and  Utab.    So  much  for  tlie  territory  that  I  am  tiring  to  cover. 

Mr.  Chairman  and  Mr.  Hall,  I  thought  best  to  give  you  some  Idea  as  to  the 
function  and  the  Influence  that  the  wholesale  grocer  Is  having,  as  a  wbolesale 
grocer,  and  I  therefore  have  reduced  this  stat«m«it  to  wilting  and  will  anb- 
mlt  It. 

The  Cbaibuait.  Go  ahead,  Mr.  Llchtf. 

Mr.  LicacY.  The  function  of  the  wholesale  grocer  or  Jobber,  as  lie  Is  some 
limes  called.  Is  threefold : 

First,  he  acts  as  an  assembler  of  the  products  of  manufacturers  and  pro- 
ducers scattered  all  over  the  world. 

Second,  as  a  merchandise  flnanelet— warehousing  and  financing  the  goods 
which  are  produced  seasonably  and  distributed  over  a  [lerlod  of  uonproductlon. 

Third,  as  a  distributor  In  small  units  of  the  products  which  he  has  assembled 
meet  economically  in  larger  quantities. 

He  Is  the  connecting  linb  between  the  producer  and  the  retailer,  who  distrib- 
utes finally  to  the  consumer. 

He  Is  In  no  sense  a  commission  man ;  he  purchases  bis  merchandise  outright, 
and  only  in  a  small  percentage  of  cases  is  he  a  manufacturer  of  any  of  the 
products  which  he  sells. 

He  acts  as  the  combined  or  common  distributor  for  4,000  or  5,000  dlfterent 
manufacturers  and  does  this  work  for  each  of  them  more  economically  tlian 
each  could  do  It  for  himself.    Otherwise  he  would  distribute  for  himself. 

He  divides  among  the  thousands  of  items  the  overhead,  the  selling  cost,  the 
wareliouslng  cost,  and  a  large  part  of  the  physical  handling  cost  which  would 
be  duplicated  for  every  Item  In  case  the  manufacturer  distributed  direct  to 
the  retail  merchant. 

The  fact  that  the  wholesale  grocer  Is  to  be  found  In  all  consuming  cmters 
of  any  size  in  the  country  is  the  best  proof  that  he  is  a  necessary  and  econom- 
ical factor  In  the  present  scheme  of  distribution. 

From  the  wholesale  grocer  merchandise  is  distributed  to  the  consumer 
through  the  retail  grocers.  The  retail  grocery  business  IS  largely  a  nel^bor- 
hood  business ;  the  consumer  buys  from  day  to  day  from  the  retailer  around 
the  comer.  Limited  as  he  Is  in  finances  and  in  warehouse  room,  this  retailer 
roust  be  supplied  from  week  to  week,  even  from  day  to  day,  with  small  quan- 
tities to  meet  the  consumers'  constant  and  varied  iemands. 

This  Is  the  service  of  assembling  and  distributing  which  the  wholesale 
grocer  performs.  The  goods  which  he  has  gathered  together  from  all  over  th« 
world  (coffee  from  Brazil,  tea  from  China  and  Japan,  oil  from  Italy,  fish  from 
Holland,  etc.)  are  assembled  ready  to  supply  this  demand  at  a  minute's  notice. 
When  you  take  Into  consideration  the  fact  that  three  or  four  hundred  thousand 
retail  grocers  are  dally  dependent  on  this  service,  yon  can  readily  understand 
that  without  it  the  consumer  would  soon  face  inconvenience,  if  not  actual 
Starvation.  And  I  wish  to  add  that  during  the  war  that  was  demonstrated, 
that  the  wholesale  grocers  were  the  reservoir  of  the  country,  and  performe<l 
a  service  for  which  they  were  complimented  by  the  Food  Administrator,  Mr. 
Hoover. 

Second,  the  wholpsale  grocer  acts  as  a  financier  and  warehouseman  for  the 
smaller  producer.  Seasonal  goods  (canned  foods,  dried  fruits,  etc.)  the  whole- 
saler buys  in  quantities  during  the  season  of  plenty,  usually  in  carload  lots, 
and  distributes  to  the  retailer  over  a  period  of  sis  or  eight  months,  a  fe\v 
cases  at  a  time. 

The  canner  is  often  able  to  produce  his  pack  only  because  of  the  assurance 
that  some  wholesaler  ia  willing  to  pay  for  it  and  warehouse  It  the  minute  It 
Is  completed,  as  he  himself  often  lacks  the  money  to  finance  it,  and  almost 
always  lacks  tbe  warehouse  to  protect  it. 

Third,  as  a  distributor,  in  small  units,  of  goods  he  has  purchased  In  car- 
load lots  he  effects  an  enormous  saving  in  transportation  Charges,  of  wblcb. 
through  competition,  the  consumer  receives  the  beoeflt. 

These  three  services,  as  an  assembler,  a  distributor,  and  warehouseman,  he 
performs,  in  my  opinion,  most  economically  and  most  efficiently  for  the  public. 

I  estimate  that  the  buaJnesa  of  the  average  wholesale  grocery  will  range 
from  3500,000  per  year  to  $5,000,0(K)  per  year,  but  this  would  not  Include  ma.ay 
small  local  jobbers,  whose  business  is  even  leas,  but  it  would  include  the  ma- 
jority of  grocers  interested  in  the  issues  in  this  matter. 

I  believe  that  there  Is  still  another  duty  performed  by  the  wholesale  grocer 
that  was  brought  out  yesterday,  and  that  is  of  merchandise  banker.  The  more 
thought  I  have  given  to  that  the  more  I  am  cMiflrmed  that  the  wholesale  grocer 
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W  the  esseutinl  Iwiiker  of  mauy  nmmifacturers,  and  practically  of  all  of  thi! 
ntedlitm  iind  aniall  tjized  canners.  I  know  that  the  wholesale  grocers'  contracts 
sre  used  as  collateral  with  bankers,  often  holding  the  original  contractB  In 
their  possession  and  retaining  for  themselves  duplicates,  copies  of  the  con- 
tract, for  their  office  handling.  I  know  that  as  soon  as  a  carload,  of  mer- 
rhtindlse  In  shipped,  that  the  sight  draft  and  bill  of  lading  Is  attached  and 
furwarded  to  tlie  resident  bank  where  the  wholesale  grocer  Is  doing  busi- 
nees,  and  that  the  wholesale  grocer,  having  usually  two  options— one  of  tak- 
ing certain  discounts  10  days  from  date  of  paper,  or  on  presentation  of  ttie 
<)Taft.  as  the  contracts  may  read,  and  the  other,  taking  a  smaller,  or  no  dls- 
connt,  and  payable  at  a  latter  date — that  whea  remittances  are  made  that 
Iliey  Invariiibly  and  always  go  back  to  the  banker  holding  these  contracts  as 
collateral.  I  happen  to  know  that;  I  have  been  interested  in  a  bank  that 
transacted  business  that  way. 

The  wholesale  grocer  performs  a  duty  In  his  own  town,  as  set  forth  by  oue 
J  the  people  yesterday,  that  I  wish  to  emphasize,  and  that  U  with  regard  to 
the  number  of  people  employed.  The  wholesale  grocer  Is  an  Institution  In  the 
town  that  Is  equivalent  to  a  factory.  I  will  speak  of  my  business,  because  I 
ihlnk  I  know  all  about  it.  I  employ  14  salesmen  traveling  into  about  38 
to  40  counties  in  Iowa,  and  two  countlea  in  southern  Minnesota.  I  have  the 
usual  ofBce  organization  and  the  warehouse  organization,  and  the  transporta- 
tion to  and  from  stations  for  local  shipments  in  and  out.  I  have  a  side  track 
at  my  warehouse  that  takes  In  the  carloads,  but  railroads  will  not  receive 
outgoing  shipments  unless  they  are  delivered  at  their  depots,  therefore  I  must 
haul  to  the  depots. 

In  this  organization  1  have  alwnt  90  people  on  the  pay  roll.  Figuring  on  the 
basis  that  has  been  set  forth  by  Government  statistics,  by  the  people  who  get 
out  city  directories,  I  believe  that  there  are  at  least  four  and  one-half  persona 
dependent  on  every  person  on  my  pay  roll.  That  would  practically  make  400 
people  that  I  am  feeding  through  the  pay  roll  system  from  my  house. 

The  number  of  wholesale  grocers  In  the  United  States,  Mr.  Chairman,  and 
Mr.  Hall,  has  been  variously  stated,  and  I  believe  that  I  can  give  you  some 
intelligent  information  based  on  actual  conditions.  During  the  war  I  was 
called  to  Washington  by  Mr.  Hopver,  and  was  given  the  retail  division  of  dis- 
tribution. During  the  time  that  that  division  and  other  parts  of  the  Food 
Administration  were  being  perfected,  we  worked  out  a  license  system.  Through 
that  license  system  we  had  reason  to  know  something  of  the  number  of  re- 
tailers and  something  of  the  numlwr  of  wholesalers  or  brokers  and  the  various 
kinds  of  food-produfing  institutions.  The  Lever  Act  required  that  all  persons 
doing  a  n'tail  business  of  $100,000  and  o^er  should  go  under  license ;  that  all 
wholesale  grocers,  the  men  who  pretended  to  a  wholesale  grocery  business,  or 
wholesale  dealers,  went  under  thel.  Lever  Act.  The  Lever  Act  was  rather 
loosely  drawn,  but  Mr.  Hoover  and  his  associates  at  once  whipped  it  into  a 
condition  BO  that  we  had  something  to  work  on. 

We  tlierefore  gave  to  the  people  who  were  doing  a  mixed  business — a  whole- 
sale and  a  retail  basiness — the  opportunity  of  keeping,  the  retail  business 
separate  from  their  wholesale  business.  The  mau  who  hung  out  his  sign,  or 
put  on  bis  stationery  "  Wholesale  and  retail  grocer "  did  not  count  with  ns, 
that  is,  in  the  wholesale  department,  except  that  he  was  doing  a  wholesale 
business.  If  he  was  doing  $100,000  worth  or  over  of  retail  business,  then  he 
made  out  two  license  sheets.  He  was  obliged  to  take  out  two  licenses,  and 
make  two  reports. 

Of  the  wholesale  grocers  that  we  actually  found  at  that  time,  there  were 
a  few  less  than  3,100;  3,100  of  the  wholesale  grocers.  We  had  the  chain  stores 
who  were  also  obliged  to  take  out  licenses,  but  they  took  theirs  out  as  retailers. 

The  large  department  store  handling  groceries  was  a  retailer.  The  fellow 
who  did  only  a  wholesale  business  and  sold  to  dealers  only,  if  it  was  only  one 
or  ore  hundred  thousand  dollaj-s,  was  obliged  to  take  out  a  license,  and  he  was 
enumerated  in  this  aggregate  of  a  fraction  less  than  3,100. 

Then  the  statement  with  reference  to  5,950  wholesale  grocers  being  in  the 
United  States  should  be  analyzed  about  like  this,  at  this  time.  Not  over  4,000 
exciuaively  wholesale  grocers  who  sell  to  the  retail  trade ;  about  1,950  Insti- 
tutions who  are  buying  their  goods  in  a  wholesale  way,  and  pay,  and  are  on 
practically  the  same  basis  as  the  other  4,000  wholesale  grocers.  In  this  tomi 
I  know  of  two  Institutions  who  are  not  wholesale  grocers,  who  buy  goods  just 
as  cheap  as  I  do,  who  are  on  the  manufacturers'  list,  and  who  sell  at  retail. 

Mr.  Bbeed.  Those  institutions  are  classified  as  retailers? 
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Mr.  LicBTY.  They  are  daadfied  as  retailere,  In  this  list,  and  never  should 
belong  In  the  statement  made  by  one  of  the  preceding  witnesses  as  wholesalers. 

3fr.  Breed.  They  are  wholesalers  and  retailers? 

Mr.  LicHTY.  They  are  privileged  to  buy  goods  at  wholesale,  and  they  sfl) 
them  at  retail. 

Mr.  Bbked.  I  see.  Then  they  are  wholesale  retailers! 

Mr.  LiCHTT.  Well,  I  don't  know  as  I  would  give  them  that  deflnitlon.  They 
will  call  themselves  wholesalers  when  they  buy  goods,  und  when  they  sell  to 
consumers  they  are  a  retail  concern.  Now  there  Is  no  law  against  sign  writ- 
ing or  against  stationery  that  reads  thus  and  so,  that  I  know  of. 

Mr.  Bbebd.  I  did  not  Intend  to  Interrupt  you,  Mr.  Llchty. 

Mr,  LioHTT.  Welt,  now,  I  believe  with  the  Information  that  we  received  in 
the  years,  particularly  during  1918^  that  are  germaln  to  the  subject,  that  I 
believe  was  the  best  teat  and  the  most  reliable  information  that  we  have  had — 
these  fellows,  every  one  of  them,  had  to  go  under  ihrense,  and  they  every  one 
of  them  had  to  make  reports. 

Another  analysis  of  the  ^tuation  might  be  something  like  this:  During  the 
year  1919  and  during  the  year  1920  there  were  a  number  of  wholesale  gro- 
cery houses  started,  especially  in  the  smaller  outlying  communities  where  this 
car  lot  business  of  the  packers  did  not  extend.  That  was  particularly  so  In 
the  Southwest,  and  distant  communities.  Later  on  when  this  attack  of  sugar- 
itis,  as  the  chairman  named  It  the  other  day,  attacked  the  fellows  in  the  inte- 
rior, there  was  a  great  clean-out,  A  lot  of  those  feilowB  had  been  consolidate<I 
Into  other  institutions.  Sti>ckB  had  been  exhausted,  and  so  had  the  capital, 
and  they  are  no  longer  in  the  wholesale  grocery  business,  and  I  believe,  hon- 
estly, gentlemen,  that  to-day  that  the  same  statistics,  if  they  were  to  !>« 
reviewed,  would  not  show  5,950  of  the  so-called  real  wholesale  grocers,  and  these 
fellows  who  buy  at  wholesale  prices  and  who  sell  at  retail,  and  otherwise — 
I  believe  it  would  come  down  nearer  to  5,000.  I  know  of  tliree  Instances 
within  50  miles  of  my  place  of  business  where  there  were  institutions  of  that 
Mnd ;  two  of  them  ure  out  of  business,  and  the  third  one  was  being  absorbed 
when  I  left  home. 

If  we  take  a  population  of  about  400  persons  to  the  jobbing  house — and  I 
will  be  generous  and  say  that  it  Is  300  persons— I  will  cut  that  just  25  per  cenr 
to  the  average  jobbing  house  (and  mine  Is  about  in  the  average  class),  and 
tigure  on  4,000  institutions,  you  have  1.200,000  employees  and  their  families 
dependent  Now  to  say  nothing  of  the  foods  that  are  manufactured  and  dis- 
tributed by  these  people  that  would  not  be  distributed  if  this  wholesale  grocery 
business  was  to  go  over  to  the  packers. 

The  wholesale  grocery  bnsiness  is  a  low  profit  business.  ■  Mr.  Stevens  gave 
you  some  idea  as  to  conditions  in  Vermont,  In  the  Middle  West,  in  the  three 
States  that  T  represent  I  believe  ttiat  there  never  was  a  time  in  the  most  pros- 
perous years  that  we  ever  have  had,  when  the  average  gross  profits  went  to 
12  per  cent,  as  mentioned  by  Mr,  Stevens  for  one  of  his  people.  It  has  usually 
been  stated  that  the  average  gross  proUt  of  the  wholesale  grocer  |[i  the  Middle 
West  was  10  to  lOi  per  cent.  Out  of  that  10  to  lOJ  per  cent  he  must  stand 
depreciation,  shrinkages  of  all  kinds  and  the  expense  of  doing  business,  bad 
accounts,  and  from  the  remainder  pay  dividends  and  personal  compensation. 

Mr.  BsEED.  Does  that  Include  freight? 

Mr.  LicHTT.  Freight  should  t>e  added  to  the  cost  If  the  fellow  is  a  good  mer- 
chant. 

Mr.  Bbeid.  And  storage! 

Mr.  LioHTT.  No;  not  warehousing  after  you  get  the  stufC  under  your  own 
roof.  That  Is  a  part  of  the  cost,  as  I  have  always  figured  it.  When  merchan- 
dise gets  Into  my  place  of  business,  the  cost  of  putting  it  there  Is  the  cost. 

Now  there  Is  to  my  mind  a  storage  charge  that  should  be  charged  against 
It,  but  I  have  never  done  that,  and  neither  have  1  been  able  to  find  any  one  who 
could  Intelligently  Inform  me  how  I  should  figure  a  storage  charge  on  each  and 
every  commodity  that  I  handle,  und  how  I  could  properly  distribute  the  costs  of 
handling,  either  in  or  out.  You  have  got  to  work  It  on  a  gross  tonnage,  and  do  a 
certain  amount  of  guessing.  It  Is  not  possible  to  do  that.  Experts  have  tried 
to  do  those  things,  and  there  never  has  been  a  fstlsfactory  answer. 

The  wholesale  grocer  Is  not  a  high  salaried  individual.  Many  of  them  do  not 
even  charge  personal  compensation.  One  of  the  best  wholesale  grocers  that  I 
know  of^he  and  his  partner  own  their  business,  and  neither  one  of  them 
obtain  any  salaries  from  that  Institution.    And  you  will  find  that  that  is  very 
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uften  the  case.  They  seldom  charge  rental,  or  Investment  upon  their  ware- 
honsee.    That  is  sotnething  that  should  be  done. 

They  work  on  the  basis  ot  turnovers,  except  In  goods  that  are  produced  in 
seasonal  times  and  that  must  be  produced  at  that  time  to  carry  through  the 
season  of  non production. 

We  buy  our  canned  goods  on  contract.  Those  contracts  are  usually  made 
before  the  planting  has  been  done,  in  case  of  vegetables,  and  certainly  long 
before  fruit  trees  or  berry  bushes  are  in  blossom.  The  price  Is  made,  and 
wholesale  grocers,  us  soon  as  they  feel  the  condition  Is  ready  for  It,  sell  these 
goods  for  future  delivery,  as  many  of  them  as  they  can.  These  goods  are  sold, 
SDd  when  shipment  is  made  the  sight  draft  or  bill  of  lading,  as  I  described  a 
nioment  ago,  usually  is  a  method  of  collection. 

Mr.  Bbeed.  Have  you  said 'anything  about  net  profit?  You  talked  about 
the  cost  of  doing  business.    Did  you  say  anything  about  the  profit? 

Mr.  LicHTY.  I  did  not.    I  will  get  back  to  that,  however,  Mr.  Breed. 

The  remainder,  or  unsold  portion  of  their  purctiase  must  be  carried  and  dli*- 
tributed  through  the  remainder  of  the  year  and  until  the  new  crop  is  in. 

We  win  assume  canned  vegetables.  Canned  vegetables  are  produced  during 
the  summer  time,  and  usually  arrive  In  possession  ot  the  wholesale  grocer  during 
the  months  of  September  and  October.  His  surplus  stock  Is  carried  through  until 
it  comes  to  an  overlapping  time,  which  Is  again  the  next  September  and  October, 
Now  he  has  sold  some  of  those  goods  but  a  great  many  of  those  items  must  be 
carried  through  if  be  expects  to  have  a  supply  until  the  next  season's  production 
is  delivered  to  btm,  so  that  this  surplus  stock  Is  carried  practically  ten  months, 
and  should  reasonably  have  a  storage  charge  and  an  Interest  charge,  and  that  is 
one  of  the  reasons  why  canned  goods  must  be  sold  on  a  higher  profit  than  sugar 
or  salt  or  flour  or  the  quick  turnover  stuff,  say  like  oatmeal.  If  the  dealer  did 
not  take  that  Into  consideration  he  could  not  live. 

The  wholesale  grocer  has  in  his  cost  book— I  will  refer  to  the  fellow  of  our 
caliber — not  less  than  7.000  items.  I  happen  to  know  that,  because  not  long  ago 
we  were  having  a  revision  of  our  cost  books,  and  I  counted  the  number  of  our 
pages,  or  rather  I  didn't  count  them,  because  they  were  numerically  numbered, 
but  I  took  the  number  of  pages,  and  the  average  number  of  the  items  on  each 
page  Id  the  cost  fook,  and  I  found  that  we  had  over  7,000  Items.  Now  that  In- 
eludes  subdlvtslonB,  subdivisions  in  quality,  subdivisions  in  size. 

While  we  are  talUng  about  canned  goods,  we  will  say,  here  are  canned  peaches. 
There  are  the  sliced  lemon  cling,  the  Crawford,  the  pie  peaches,  and  In  all  of  the 
dlller«it  sized  cans,  and  different  sized  cases,  so  that  there  are  In  all  7,000  Items 
entered  In  the  average  cost  book  of  the  average  wholesale  grocer. 

This  cost  book  shows  food  items  that  are  assembled  from  practically  every 
comer  of  tbe  world.  In  my  statement  given  to  the  stenographer  I  mentioned  a 
few  of  them,  but  you  must  rememt)er  that  there  are  a  thousand  and  one  other 
things  that  are  Ingredients  of  the  commodities  that  wholesale  grocers  handle 
that  become  a  part  of  the  stock. 

As  to  tbe  net  profit  of  the  wholesale  grocery  business,  with  the  exception  of 
two  years,  in  my  32  years'  experience  I  don't  believe  that  there  were  any  more 
than  two  years  where  the  net  profits  averaged  through  the  country  as  much  as 
2  per  cent  on  the  turnover.    Those  two  years  were  1918  and  1919. 

Mr.  Stevkws.  Is  that  the  average  all  over  the  country? 

Mr.  LicHTT.  Tes,  that  I  believe  to  be  the  average  all  over  the  country.  I  was 
In  a  position  at  one  time  to  know  something  about  this.  The  years  1912  and  1913 
I  was  the  president  of  the  National  Wholesale  Grocers'  Association,  and  I  had 
occasion  to  aec  many  wholesale  grocers,  and  In  discussing  their  troubles — and 
Incidentally,  1913  was  full  of  them— I  seldon  found  an  Institution  that  had  a  net 
profit  of  over  2  per  cent.  Since  then  I  have  frequently  asked  friends  and  others 
about  their  net  profit,  and  invariably  it  was  two  per  cent  or  less,  with  the  excep- 
tion of  the  two  years.  Those  were  speculative  years  that  we  could  not  get  away 
from,  notwithstanding  the  control  on  M  Items,  The  Food  Administration,  I 
might  add,  controlled  84  Items,  and  those  84  items,  practically  every  one  of  thera, 
were  handled  by  the  meat  packers. 

Personally  I  am  not  afraid  of  the  packers  if  they  get  Into  the  wholesale 
STocery  business  and  warehouse  their  goods,  and  do  the  things  that  I  have 
cot  to  do.  I  am  fearfully  alarmed,  however,  gentlemen,  that  If  fhey  get 
into  the  wholesale  grocery  business  that  It  will  not  be  their  object  to  re- 
malu  in  the  wholesale  grocery  business,  but  become  the  producers,  and  thereby 
become  the  monopolists  of  the  business.  It  is  a  fact  that  on  some  of  the 
items  that  they  are  now  handling,  that  were  permitted  when  this  Consent 
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Decree  was  entered  Into— and  I  wlB  refer  to  such  Items  an  hutter.  eRgs,  livv 
and  dressed  poultry,  clieese,  cannett  milk,  vegetable  oils  of  difTerent  kinds, 
olive  oil,  Boy  benn  oH,  and  cotton  seed  oil —  are  largely  toiitrollBd  by  the 
meat  packers  at  tlila  time  . 

J  bflppen  to  known  tbat  In  our  State  tbe  wholesale  grocera  at  one  tlmi.' 
became  very  much  alarmed  aa  to  wiiat  bad  become  of  their  cheese  business. 
Investigation  allowed  us  that  In  Wisconsin,  where  we  must  seek  our  supplies, 
that  the  meat  packers  had  control  of  more  than  65  per  cent  of  tiie  cheese 
production.  A  lot  of  us  thought  we  were  buying  from  Independent  producers, 
and  awakened  to  find  tiiat  we  were  buying  It  from  the  packers.  Tiie  packers 
were  our  competitors,  and  sold  cheese  with  tlie  fresh  meat  sales  foi-ce,  anil 
delivered  It  with  the  peddler  cars,  and  put  us  out  oC  tbp  cheese  business, 
our  cheese  business  shrinking  about  85  per  cent  in  about  thpee  years. 

And  the  canned  milk  business  has  almost  as-sumed  tbe  same  situation. 
While  It  Is  perfectly  legal  for  them  to  sell  tliese  commodities,  It  occurs  to 
me  that  it  Is  a  tendency  toward  absolue  control,  if  they  should  acquire  tbe 
source  of  production.    This  same  thing  has  been  found  in  other  lines. 

I  believe  that  if  the  sauerkraut  business  was  thoroughly  analyzed,  that  the 
meat  packers  during  the  two  or  three  years  past,  before  entering  into  the  de- 
cree, controlled  tliat  item.     And  I  will  have  more  to  say  about  it  a   little 

I  am  alarmed  at  the  possibility  of  them  trespassing  in  production.  Wlieii 
they  do  that,  and  combiue  production  with  distribution,  and  with  the  benefits 
that  they  have  now  in  refrigerator  car  system,  quick  service,  the  wholesale 
grocers  can  not  hope  to  compete  witb  tbem,  and  It  means  automatically  that 
tills  business  will  go  to  the  meat  packers. 

To  give  you  an  idea  of  what  this  peddler  car  system  means  in  a  cold 
country,  wlilch.  Incidentally,  turns  mighty  hot  In  order  to  make  corn  in 
July  and  August — refrigerator  service  Is  absolutely  necessary  in  cold 
weather.  The  meat  packers,  under  the  arragement  prior  to  this  decree, 
shipped  in  refrigerator  cai-s  daily  over  the  territory  covered  by  ourselves.  Re- 
frigerator cars  in  cold  weather,  get  that,  gentlemen.  That  was  to  prevent  the 
freezable  commodities  from  being  frozen.  They  peddled  this  stuff  out  through 
my  territory,  and  I  could  only  get  weekly  service,  where  these  fellows 
were  getting  daily  service. 

In  the  hot  weather,  covering  the  same  routes,  covering  the  same  territories, 
some  of  these  commodities  must  be  protected  from  extreme  heat.  An  ordinary 
freight  car  Is  as  hot  as  an  oven,  and  on  the  eommodlties  that  they  were  ship- 
ping at  that  time  they  had  the  preference,  because  of  the  fact  that  they  were 
shipping  In  refrigerator  cars,  and  usually  the  salesman's  argument  was  "  We 
need  a  little  more  tonnage  to  make  up  the  minimum."  And,  Incidentally.  I 
know  where  minimum  cars  came  into  my  own  town,  where  there  were  as  bigh 
as  three  cars,  and  the  same  story  was  used  in  every  instance.  They  filled  three 
cars  to  the  roof,  and  those  commodities  included  fresh  meat,  canned  fruits 
and  vegetables,  canned  meats,  soap,  roasted  coffee,  talcum,  soap  powders,  rice, 
oatmeal,  breakfast  foods.  The  range  of  Items  was  almost  as  wide  as  in  our 
coat  books.  These  were  ail  shipped  in  the  same  kind  of  cars,  and  all  sub- 
jected to  rapid  transit,  A  loaded  car  could  leave  Chicago  on  the  Illlniola 
Central  Railroad  going  west  at  4  o'clock  In  the  afternoon,  and  at  12  o'clock 
the  nest  day  they  were  distributed.  That  is  almost  as  quick  as  I  could  tahe 
the  orders  In  my  own  city  and  run  them  through  my  warehouse  and  have  tbeiu 
distributed.    Almost  as  rapid. 

Mr.  Smith.  Could  you  get  that  same  service  for  your  goods? 

Mr.  LicuTY.  Not  at  all,  sir.  In  tbe  wintertime  I  was  obliged  to  wait  for 
the  heated  cars  for  perishable  Items.  In  the  summertime  I  did  not  have  any 
refrigerators,  and  therefore  that  went  entirely  to  tbe  packers. 

There  Is  one  phase  of  the  competition  of  tbe  packers  tbat  always  annoyed 
me  a  great  deal,  and  that  was  the  fact  that  witli  their  Immense  capital  they 
were  able  to  clean  up  factories,  buy  the  output,  and  after  doing  that  in  tbree 
or  four  Instances  It  invariably  affected  the  market'  so  that  values  advanced. 
They  then  could  unload,  and  tbey  had  the  opportunity  to  buy  these  goods  at 
tlie  low  prices,  and  If  I  went  in  on  tbe  market  to  buy  at  tbe  prevailing  market 
price  I  could  not  compete  with  them. 

When  they  sell  goods  too  low  they  disturb  production^ — absolutely  kill  it. 
When  they  sell  them  too  high  they  disturb  the  consumer.  That  condition  baa 
prevailed  many  times. 
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The  wholesale  grocer  performa  a  dnty  in  his  locality  beBideB  feeding  his 
own  pay  roU  and  those  dependent  upon  them — he  performs  the  duty  of  com- 
oranity  bnilder.  Mr.  Crane  set  that  out  bo  very  distinctly  and  clearly  that  I 
wilt  not  go  Into  it  In  detail,  except  to  ask  this :  That  when  home-service  affairs 
are  reqnireil,  where  the  collections  are  taken  up  to  take  care  of  our  unfortu- 
nates and  our  dlBtressed ;  when  It  is  necessary  to  have  Uie  taxes  to  support 
onr  schools  and  our  libraries  and  our  county  fairs  and  our  Jails  and  poor- 
houses,  we  help  to  pay  the  bill,  and  the  packer  does  not,  and  yet  he  gets  the 
benefit  of  that  market,  and  comes  in  there  as  a  tramp  peddler  and  serves  our 
people  lo  a  way  that  \a  distressing  to  the  people  of  the  community — the  con- 
sumers. 

Mr.  Smith.  Would  It  serve  you  for  me  to  call  your  attention  to  an  anawer 
you  made  a  moment  ago,  in  which  yon  showed  the  putting  ap  of  prices  and 
the  putting  down  of  prices? 

Mr.  LiCHTy._No ;  go  ahead. 

Mr.  SMrrH.  Do  you  regard,  as  the  result  of  your  experience,  something  like 
n  unlforiii  price— a  stability  of  price  as  desirable  for  all  classes? 

Mr.  LiCHTT,  The  stability  of  the  markets  is  better  for  all  classes  than  fluctu- 
ating markets.  On  fluctuating  markets  there  Is  someone — either  the  producer, 
the  farmer,  or  the  canner — who  gets  the  worst  of  it  oh  the  dqdinee,  and  going 
the  other  way  he  never  travels  with  tbnt  crowd.  He  Is  sold  out.  He  does  not 
have  anything  to  sell.  Tbe  big  fellow  gets  possession  of  the  stock,  and  be  then 
markets  to  suit  himself. 

Mr.  Smttr.  I  Just  wanted  to  bear  :fou  discuss  that  feature. 

Mr.  LiCHTT.  Tes,  sir.  The  wholesale  grocer  In  his  community,  in  most  of  the 
communities,  and  especially  In  the  smaller  centers.  Is  somewhat  of  a  personage 
there.  He  is  connected  with  the  banks  and  the  achoobi  and  the  cbnrches, 
and  so  on.  and,  as  I  stated  a  moment  ago,  be  lends  bis  energy,  his  personality, 
and  his  finances  to  helping  his  home  town,  and  that  I  believe  to  be  the  great 
atabllity  of  this  country^ls  the  building  up  of  small  and  medium  sized  towns. 
Too  many  people  in  one  locality  or  In  several  localities  are  dangerous. 

Now,  In  listening  to  the  testimony  of  Mr.  La  France  and  Mr.  Slessman  relative 
to  the  control,  or  rather  the  distribution  of  sauerkraut  by  the  packers,  I  want 
to  call  your  attention  to  one  particular  proposition.  Tbat  Is,  both  gentlemen 
mentioned  barrel  sauerkriiut  or  cask — In  bulk — whatever  the  container  Is. 
That  Is  sold  to  the  canner,  I  assume,  and  he  In  turn  pots  It  Into  tin  cans  and 
distributes  it.  The  sauerkraut  business  of  Mt.  Slessman  grew  very  rapidly, 
and  in  1814  Armour  wanted  to  buy  about  150  cars  from  him.  Armour  was  not 
la  the  sauerkraut  business,  as  Mr.  Slessman  stated,  I  think,  until  1912.  To 
my  own  knowledge  I  never  knew  him  to  be  In  it  until  ahout  1911.  Llbbey, 
McNeill  &  Llbbey  were  In  the  sauerkraut  business  a  Uttte  before  that. 

But  to  give  you  a  little  Idea  of  tbe  rapid  growth  of  this  nauerkraut  business, 
which  Is  parallel  with  other  vegetables.  Armour  &  Oo.  in  1&14  wanted  to  buy 
150  barrels,  which,  at  the  lowj.st  estimates,  based  on  carload  rates,  would  be 
2,000,000  cans  of  sauerkraut ;  and  from  one  Institution, 

Mr.  La  France  stated  that  Armonr  could  distribute  sauerkraut  better  and 
(aster,  he  thought,  on  account  of  him  calling  on  meat  markets.  Every  whole- 
sale grocer  In  tbe  country,  I  believe,  calls  on  meat  markets,  (or  tbe  reason 
that  he  has  certain  commodities  ihat  the  r.^eHt-market  man  sells,  and  nearly 
all  of  the  retail  grocers  these  days  have  meats  as  one  of  the  departments. 
In  my  business  I  have  meat-market  items,  and  sauerkraut  is  surely  one  of  them. 
Canned  corn,  peas,  and  tomatoes,  the  stap'e  canned  goods,  are  all  meat^market 
Items.  Wrapping  paper  and  twine  and  these  little  butter  planes.  They  used 
to  be  made  of  wood,  and  now  made  of  a  combination,  wood  pulp.  And  was 
paper,  salt,  spices,  all  of  those  things  are  sold  by  market  men,  and  are  all  jobbed 
and  sold  by  wholesale  grocers. 

Natural^,  if  we  pass  up  that  kind  of  trade  we  would  lose  a  very  respectable 
amount  of  our  business.  Therefore  I  want  to  disabuse  your  mind  that  Armour 
was  the  only  fellow  that  was  serving  the  meat-market  man.  In  our  locality 
the  wholesale  grocer  Is  Just  as  actively' engaged  in  selling  goods  lo  the  meat- 
market  man — and  I  believe  the  same  Is  true  all  over  the  country — where  he 
sells  grocery  commodities,  and  he  Is  encouraged  to  get  Into  the  grocery  com- 
modities. 

The  competition  in  selling  goods  to  the  consumer,  by  the  chain  stores  and 
department  stores.  Is  a  fact ;  they  are  In  absolute  competition  with  us.  They 
nell  to  tbe  consumers.  Eliminating  the  retailer,  we  sell  to  the  consumer  by 
keeping  the  retailer  in  the  game..   We  have  had  that  competition  ever  since  I 
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^^Th'17*^*,.''^'*"*,""'  ^r*"T  '"«^«8-  Big  «lep«rtment  stores  have  sold 
groceries  We  have  always  had  that  competition.  They  have  sold  goods.  Thev 
have  made  some  InducemeDt  to  the  retailer  to  hay  (rom  them,  hot  yet  the  whole- 
sale grocery  bualnesa  hns  prospered. 

Now  I  don't  believe  that  the  meat  packers  coming  In  here  If  they  went 
legitimately  Into  the  wholesale  grocery  buslneea.  us  I  stated  awhile  ago.  woulil 
make  very  much  difference,  but  It  Is  the  fact  that  they  could  get  control  of 
markete,  and  with  these  preferwitial  conditions,  like  the  oeddler  car  It  nnt'i 
them  in  an  entirely  different  plane.  " 

,  It  has  been  said  by  gome  fellows  who  claim  that  they  know,  that  the  ambition 
ot  the  packer  eventually  was  to  get  into  the  chain  atore  business.  I  don't  know 
as  It  has  ever  been  announced  by  them,  because  they  don't  usually  give  out 
their  plans  very  far  ahead.  They  are  a  Uttle  like  an  old  fellow  that  I  worked 
for  one  time.  Nearly  every  day  he  defined  the  word  "previous"  to  me.  "Some", 
he  said,  "there's  two  kinds  of  pi'evlous ;  one  Is  previous  befwe,  and  one  is  prfr 
vious  after."  They  are  the  "previous  after"  kind  about  telling  their  plans  to 
the  public.    After  the  thing  is  over  they  tell  their  pian. 

Mr.  Beckman  told  you  that  chain  stores  purchase  some  of  their  goods  from 
wholesale  grocers.  They  iire  obliged  to  do  so.  The  chain  store  people  can  not 
assemble  a  lot  of  the  retail  stuff  that  we  are  obliged  to  assemble.  Now  of  these 
items  In  the  various  clasaiflcatlona,  there  are  some  it  is  absolutely  impossible 
for  the  chain  stores  to  aeli  for  the  reason  that  they  serve  their  trade  on  a  cash 
and  carry  basis,  and  they  do  not  get  a  certain  kind  of  the  consumer  into  their 
place  of  business.  There  are  in  this  town  a  number  of  chain  stores,  and  I  will 
venture  to  say  that  there  are  many  and  many  consumes  that  have  darkened 
the  doors  of  chain  stores,  people  who  do  not  want  the  kind  of  goods  that  they 
think  are  sold  by  the  chain  stores.  It  may  be  a  prejudice,  but  the  other  fellow 
has  the  service,  he  renders  the  service  of  delivery,  he  has  the  telephone  buslnsss 
— in  fact  T  know  that  some  chain  store  pe<vle  do  not  even  have  a  tel^hone; 
they  do  not  want  to  be  bothered. 

Mr.  Bkges.  Who  do  you  mean  by  "the  other  fellow"? 

Mr.  LicHTT.  I  mean  some  of  the  people  in  the  chain  store  business  does  not 
have  the  telephone. 

Mr.  BxEED.  When  you  say  the  "other  fellow  furnishes  the  service",  is  that 
the  retailer! 

Mr.  LicHTT.  I  mean  the  retailer. 

Mr.  Campbell  made  the  statement  that  the  elimination  of  the  grocery  business 
from  the  packers  on  account  of  this  consent  decree  affected  the  price  of  meat,  I 
contradict  that  statement,  and  ask  him  to  prove  it.  If  so,  why  was  the  price 
of  butter,  butter  substitutes,  lard,  iard  sub^tutes,  cheese,  e^s.  poultry,  soap, 
soap  products,  vegetables,  cotton  seed  oil,  peanut  oil,  soya  bean  oil.  all  reduced? 
Why  didn't  they  go  up  at  the  same  time?  Is  the  packer  loading  his  costs  onto 
the  meat  department,  or  isn't  he!    Is  he  fairly  distributing  the  cost  of  doing 


Livestock  has  gone  down.  Now  I  am  a  sort  of  a  tin-horn  farmer  myself, 
and  know  a  little  something  about  that.  In  three  weeks  the  hog  price  went 
down  $6.50  a  hundred,  and  I  had  a  thousand  hogs  on  hand.  That  was  Just 
about  the  time  the  Consent  Decree  affair  happened.  At  a  farm  In  which  I 
am  Interested  we  try  to  keep  livestock  to  eat  up  the  by-products  of  the  farm, 
the  straw,  the  com  stalks,  and  the  fodder.  We  find  a  peculiar  situation.  We 
can  not  breed  all  tlie  cattle  that  we  want  to  on  account  of  the  area  being 
small.  We  go  into  the  St.  Paul  or  into  the  Omaha  market  and  buy  youngsters. 
We  buy  young  cattle  weighing  550  to  600  pounds.  We  buy  those  from  the 
packing  house  yards,  and  invariably  pay  a  commission  man  who  represents 
a  packer.  We  bring  those  younsters  to  the  farms  and  fatten  them.  And  since 
the  early  summer  of  1920  I  have  been  doing  that,  and  I  have  lost  money  on 
every  shipment  that  I  have  handled,  and  yet  a  lot  of  that  stuff  didn't  cost 
me  anything,  a  lot  of  the  feed  didn't  cost  me  anything,  becaase  it  was  by- 
products. At  the  present  price  of  com  I  couldn't  break  even.  I  sold  as 
nice  a  bunch  of  yonng  steers  as  you  ever  saw.  since  the  first  day  of  September, 
at  ?8.10  a  hundred.  I  paid  for  them,  before  I  put  anything  Into  them,  $6.50 
a  hundred,  and  the  transportation  on  them. 

I  have  a  car  of  hogs  on  this  farm  now  that  were  bought  at  about  110 
ponnds  gross  weight.  I  paid  for  those  hogs  $5.10  per  hundredweight.  I  fed 
them,  and  have  taken  good  care  of  them.  I  think  I  could  get  $5.50  now. 
And  yet  the  price  of  meat  has  gone  up,  according  to  the  evidence  of  Mr. 
Campbell.    He  will  have  to  show  me. 
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The  GoAiBiUB.  I  tblnk  be  referred  to  the  meat  at  retail. 

Mt.  Lichtt.  He  made  the  statemeut  of  the  price  of  meat,  and  I  am  maUng 
the  Btatement  of  the  price  of  meat. 

Ur.  Qkat.  Did  he  mean  the  reatU  price  of  meat! 

Ur.  LicHTT.  Did  he  mean  the  retail  price  of  meat — I  don't  know,  bat  what- 
ever he  meant  X  mean ;  either  wholesale  or  retalL 

Mr.  Gray.  Mr.  Campbell  I  think  aald,  that  if  the  packers  were  restrained 
from  the  handling 

Hr.  LicHTX  (InterpoBlng).  I  refer  to  the  records.  Be  didn't  say  ao.Mr. 
Otay.    The  records  are  vecj  plain,  and  will  tell  you  the  itory. 

The  Chaibuan.  The  record  will  Bpeak  for  itself,  whatever  ia  there. 

Mr.  Ltohtt.  Yes ;  he  did  say  that  the  price  of  meat  did  go  up. 

Mr.  Bbkkd.  May  I  ask  If  the  geDtleman  represents  Mr.  Oampbell? 

Mr.  Smiths  Who  Is  the  geotleman— Mr.  Gray? 

Mr.  Bb^.  The  gentleman  who  Just  spoke. 

The  Ohairmak.  Well,  he  will  go  on  the  witness  stand  after  a  while.  After 
R  TChlle  he  will  go  on  and  wiU  state  who  he  represeaitB. 

Mr.  Bbedi.  Well,  I  will  be  glad  to  know  If  Mr.  Oam[d>ell  is  represented  here 
by  coQusel  or  oth^wise. 

The  Chaibmak.  Do  yon  represent  Mr.  Campbell  as  connsel  or  otherwise, 
Mr.  Gray? 

Hr.  OsAr.  Only  to  refer  to — speaking  jost  occasionally  of  something  that 
night  have  been  misquoted.    I  do  not  represent  Mr.  OampbelL 

Mr.  LicHTT.  We  experienced  a  pecTillar  competition  1q  our  market  recently 
from  the  packers  that  was  very  annoying.  It  came  from  a  dlfterent  an^e 
than  anything  I  had  ever  been  up  againet  before.  I  found  that  a  lot  of  people 
In  oar  country  were  buying  the  packers'  abort-time  notes  that  were  bearing 
8  per  cent,  at  a  basis  of  about  90  to  92.  That  made  practically  a  10  per  cent 
return.  I  knew  that  these  notes  bad  been  put  out,  and  why  they  should  be 
called  short  time— they  were  10-year  luatnritles — I  don't  know, 

Mr.  Bbked.  Did  you  say  packers'  short'lime  notes,  Mr.  Lichty? 

Mr.  LicuTY.  Yes,  packers'  short-time  notes.  Armour  notes  were  put  on  the 
nurbet  at  8  per  cent,  payable  InMde  of  10  years,  at  8  per  cent  interest.  I  have 
a  stockholder  In  my  Institution,  a  widowed  lady  whose  husband  was  in  at  our 
organization.  Her  husband  at  one  time  was  president  of  our  institution,  when 
I  was  secretary  and  treasurer.  Meeting  her  one  evening  in  my  home  she  told 
me  of  the  good  deal  that  she  bad  made,  and  I  asked  her  about  it,  and  she  said 
she  had  bought  Armour's  notes  at  92,  "Why,"  I  said,  "that  la  funny; 
Armour's  notes  at  92."  "  Why,"  she  said,  "  these  are  10-year  notes ;  these 
are  short-time  notes,  and  they  bring  me  over  10  per  cent-"  I  never  stopped  to 
Bgaie  it  out,  but  I  know  it  Is  something  over  8  per  cent,  offhand.  And  then 
I  paid  some  attention  to  these  matteia,  and  I  found  that  there  were  a  lot  of 
peo[Ae  who  had  turned  low  Interest-bearing  securities  Into  money,  Ooremment 
secnrltfeB,  and  were  rushing  into  the  Armour  securities.  They  were  transfer- 
ring their  investment  I  asked  the  lady,  "  Why  didn't  you  say  something  about 
having  some  money?"  "Well,"  she  said,  "I  sold  some  bank  stock,  and  I 
wanted  to  invest  it.  I  didn't  know  whether  you  wanted  it."  "  Well,"  I  said, 
"  I  will  pay  you  8  per  cent  for  the  money."  "  Well,"  she  said,  "  that  is  not  as 
moch  as  I  am  getting  from  Mr.  Armour."  And  that  was  one  of  my  own  stock- 
holders, who  put  about  C20.000  Into  Armour's  notes,  took  tie  money  out  of  the 
community  and  put  it  Into  Armour's  notee,  on  the  short-note  basis.  lO-year 
maturity.  It  seemed  mighty  funny  that  people  In  our  country,  an  agricultural 
community,  should  rush  their  finances  into  Chicago. 

The  Cbaibuan,  Well,  what  is  the  wrong  of  that? 

Mr.  LicHTT,  What  is  there  wrong  about  that? 

The  GnAiBUAN.  Yes.  what  is  there  wrong  about  that? 

Mr.  LicHTT.  Why,  If  she  loaned  me  the  money  at  10  per  cent 

The  ORAiBUAn.  Didn't  she  have  the  right  to  put  her  money  into  these  notes? 

Mr.  LiCHTT,  Yes. 

The  Craibhan.  Didn't  Armour  have  the  right  to  issue  these  notes  and  sell 
them. 

Mr.  LicHTT.  Yes,  but  if  she  loaned  me  the  money  at  10  per  cent  she  would 
be  taking  usury.  Armour  &  Co.  had  depreciated  their  securities  and  were  not 
therefore  liable  to  usury. 

Something  has  been  said  here  on  the  controversies  between  canners  and 
wholesale  grocers.    I  will  say  to  you  gentlemen  that  I  believe  I  appointed  the 
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first  committee,  on  the  part  of  the  whole&ale  grocers,  that  let!  to  the  coofer- 
ence  on  many  subjects,  and  that  has  reverted  to  the  benefit  of  the  public.  I 
was  elected  president  of  tie  National  Wholesaie  Grocers'  Association  la  St. 
Louis  In  June,  1912.  There  was  a  strained  situation  between  canners  and 
wholesale  grocers  at  the  time,  which  was  quite  similar  "to  the  incident  that 
has  been  referred  to.  Now,  those  committees  got  together,  and  out  of  that 
committee  they  worked  out  and  standardized  the  net  weights  of  content  of 
tin  cans  ho  far  as  fruits  and  vegetables  were  concerned.  Those  committees 
functioned  right  along  for  a  number  of  years,  and  there  seemed  to  be  little 
to  do,  and  they  drifted  apart.  The  questJou  of  contract  has  been  annoying, 
and  possibly  may  be  settled. 

I  guess  that  is  about  all.     I  am  ready  to  answer  any  questions. 

The  Chaibman.  Mr.  Hall? 

Mr.  Hau_  No. 

The  Chaibuan.  Mr.  Lichty,  you  are  also  an  officer  of  the  Waterloo  Canning 
Co.,  aren't  you? 

Mr.  LicHTT.  1  am. 

The  Chaibman.  What  position  do  you  occupy  In  that  company? 

air.  LicHTT.  President. 

The  Chairman.  What  do  yon  cao? 

Mr.  LiCHTT.  Com  only. 

The  Chaixuan.  I  have  been  thinking  about  a  proposition  like  this,  Mr.  Lichty, 
and  I  would  like  to  get  your  Ideas  on  It.  What  would  you  say  If  the  packers 
were  permitted  to  go  back  into  these  unrelated  lines,  but  were  restrained  from 
utilizing  their  refrigerator  cars  in  the  handling  of  them,  what  would  be  your 
position  of  such  a  proposition  as  that?  Jnst  for  the  benefit  of  all  of  yon  con- 
cerned here,  gentlemen.  It  has  been  represented,  you  know,  that  they  ought  to  be 
in  these  lines.  I  have  stated  the  limits  for  the  request  for  the  modification. 
Of  course,  we  might  favor  a  modification  even  much  more  limited  than  the  re- 
quest wlilch  has  been  made,  and  I  am  trying  to  get  information  on  these  various 
Ideas  of  a  limited  modification,  or  a  general  modification.  We  want  to  cover 
it  as  much  as  we  can.    What  is  your  idea  on  It,  Mr.  Lichty? 

Mr.  Lichty.  Well,  my  Idea  on  its  Is  this,  Mr.  Chairman,  personally — 1  am  not 
representing,  as  the  lawyer  will  say,  my  constituents;  I  am  simply  giving  you 
my  personal  belief.  Well,  I  will  answer  the  question  in  this  way.  We  are  to- 
day In  competition  with  one  of  the  biggest  packers  In  the  country:  that  is, 
Wilson  &  Co.  They  own  Austin -Nichols  &  Co.,  and  we  do  not  fear  Austin- 
Nichols.  We  are  In  competition  with  them  dally,  and  I  think  in  every  town 
and  city  that  I  visit  with  my  sales  force  we  meet  Austin-Nichols. 

Mr.  Bmikd.  What  kind  of  a  concern  are  Austin-Nichols  &  Co.? 

Mr.  Lichty.  Austin-Nichols  &  Co.  are  strictly  wholesale  grocers.  Their  busi- 
ness is  shipped  out  over  the  same  railroads  and  in  the  same  manner  as  any  other 
wholesale  grocer  doing  buedness  at  Chicago  or  at  Minneapolis,  where  they  are 
located,  would  have  to  do. 

Mr,  Bbeed.  Do  you  know  how  many  branch  houses  they  have? 

Mr.  Lichty.  Well,  I  would  say  that  including  the  big  plants  In  New  York  and 
Chicago,  probably  10  or  12. 

Mr.  Breed.  They  are  one  of  the  largest  wholesale  grocery  houses  In  the 
ITnlted  States? 

Mr.  LicHTT.  The  parent  house  is  the  largest.    Why,  I  think  that  the  very 
fact  that  we  are  in  competition  with  them,  as  we  are  with  their  big  house  In  i 
Chicago,  would  lead  me  to  say  that  if  Armour  or  Swift  or  any  other  packer 
wants  to  go  Intp  the  wholesale  grocery  business  as  Austin-Nichols  are  In  the 
wholesale  grocerv  business,  I  can  meet  them  and  exist. 

The  Chaibman.  And  practically  the  only  difference  Is  that  Austin -Nichols 
does  not  have  this  so-called  preferential  car  service? 

Mr.  Lichty.  They  do  not  have  the  preferential  car  service. 

The  Chairman.  The  transportation  service. 

Mr.  LICHTT.  They  are  doing  business  under  a  separate  corporation.  The 
Austin-Nichols  capital,  I  assume,  is  limited,  the  same  as  orijinary  wholesale 
grocers  are. 

Mr.  HALt.  Just  let  me  put  a  question  here.  I  thought  you  stated  that  you 
fear  the  packers  more  by  reason  of  the  fact  that  they  might  get  into  the  retail 
business? 

Mr.  LICHTT.  No ;  you  misunderstood  me. 
Mr.  Haix.  I  misunderstood  your  statement. 
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Mr.  LicHTY.  I  fear  more  that  they  would  get  into  the  ownership  of  the 
prodncing  plants. 

Mr.  Hall.  Then  I  mlsnoderstood  your  Gtatement. 

Mr.  LicHTT.  I  fear  that  the  paclcers  will  get  into  the  production,  and  wheu 
they  take  tbe  manufacturers'  proQt  aoO  the  distributors'  profit  combined,  and 
probsbly  trim  it  down  to  some  extent,  they  will  put  us  out  of  husioess. 

The  Chairman.  Any  one  elae? 

Mr.  SuiTH.  How  does  the  capital  of  Austin-Nichols  &  Co.  compare  to  the 
capital  ot  Armour  &  Company  and  Swift  &  Company  7 

Mr,  LicuTT.  Well,  on  the  original  investment  it  is  decidedly  smaller.  I 
woulil  say  probably  1  per  cent.  Not  over  one  and  a  half.  On  the  basis  of 
today's  quotations  I  would  say  It  Is  about  one-tentli  of  1  per  cent.  Austln- 
-NicholH  stock  last  night  was  quoted  at  lOi;  6BJ  for  their  preferred  stock.  And 
that  in  8  per  cent  stock, 

Mr,  Smith.  So  that  a  corporation  of  that  kind  would  not  control  the  almost 
limitless  wealth  of  these  Qve  packers? 

Mr.  LicHTY.  No,  Senator. 

Mr.  SuiTH.  It  would  not  be  in  a  position  to  control  original  productiou? 

Mr.  LiCHTT.  It  could  not. 

Mr.  Smith.  Xou  spoke  of  the  number  of  wholesalers.  Just  what  was  It  you 
flnall;  estimated  the  wholesale  houses  at,  legitimate,  straight  wholesale  houses? 

Mr.  LicHTT,  The  legitimate  wholesale  houses  In  March,  April,  and  May,  1918, 
were  less  than  3,100,  Since  then  why  It  must  be  estimated,  to  some  extent,  but 
my  honest  opinion  is  that  there  are  not  4,000  of  them  today. 

Mr.  Smith.  What  was  your  estimate  of  the  number  of  employees  averaged  by 
Oiese  wholesale  houses?  i 

Mr,  LicHTY.  Well,  I  think  that  our  institution  would  be  a  fair  average.  We 
are  ueither  large  nor  small.    We  serve  38  to  40  counties. 

Mr.  SuiTii.  You  have  what? 

Mr.  LicHTT,  We  serve  S8  to  40  counties. 

Mr.  Suits.  ¥es;  that  was  not  my  question.  Tbe  number  of  employees,  Mr. 
Lldity? 

Mr,  LicHTT.  Well,  we  would  be  about  the  average :  our  average  I  think  is 
about  400.    Not  employees,  but  dependents.    We  have  90  employees. 

Mr.  Smith,  And  about  400  dependents? 

Mr,  LicHTT,  About  400  dependents. 

Mr.  Smith.  That  would  make  then  about  1,000,000  ■dependents  in  all? 

Mr.  LicHTY.  Tes,  a  million  and  a  quarter. 

Mr.  Smfth,  Tes,  a  little  over  o  mllUon. 

Mr.  LicHTT.  Yes,  direct  dependents.  There  are  engaged  in  the  retail  grocery 
business,  we  found  during  the  Food  Administration  by  our  mailing  lists. 
368,000  retailers  at  that  time,  and  about  65,000  market  men, 

Mr,  BREsn.  Mr.  Llchty,  when  you  said  you  would  not  fear  Austm-Nlchols  & 
Co.,  a  wholesale  grocery  house  controlling  the  market  price  of  these  food  prod- 
ucts, did  you  mean  provided  the  decree  remained  In  force  which  prevented 
Wilswi  &  Co.  from  ufiliztng  any  of  their  special  privileges  for  the  benefit  of 
An.stln-Nlchols  &  Co. 

Mr,  LicHTT.  I  mean  Austin -Nichols  &  Co.  as  now  operated. 

Mr.  BsEED.  With  the  decree  In  force? 

^Ir.  LicHTY.  With  the  decree  in  force. 
■     Mr,  Breed.  Who  acquired  Austin-Nichols  &  Co,  originally? 

Mr.  LicHTY,  Do  you  mean  In  this  last- — ■ 

Mr.  Bbeed.  What  packer? 

-Mr,  LicHTY.  Wilson  &  Co. 

Mr.  Bbeed.  And  who  is  It  generally  understood  now  owns  the  control  of 
Austin-Nichols  &  Co.? 

Mr.  LICHTT.  Wilson  &  Co.,  I  assume. 

Mr.  Bbeed.  And  would  Wilson  &  Co.  be  obliged  to  divest  themselves  of  that 
ownership  under  the  terms  of  this  decree? 

Mr.  LICHTY.  Do  you  mean  the  one  In  existence  now? 

Mr.  Breed.  Yes. 

Mr.  LicHTT.  Well,  I  don't  know.  I  don't  know  whether  Wilson  &  Co.  as  a 
corporation,  or  the  individual  stockholders  of  Wilson  &  Co. ;  I  don't  know  that. 

Mr,  Bb^ed,  Well,  in  any  event  Wilson  &  Co,  were  not  able  to  use  its  special 
car  privileges  and  the  power  of  its  money,  you  would  not  fear  Austin-Nichols 
&  Co.  in  competition,  as  I  understand  it? 
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Mr.  LiCHTT.  No.  not  at  bU. 

Hr.  Bbeed.  You  have  read  this  decree,  have  you? 

Mr.  LicHTT.  1  read  It  carefully  at  the  time,  but  I  don't  remember  the  details. 

The  Graisuan.  You  would  have  a  bard  time  doing  so. 

Mr.  LicHTT.  I  think  so. 

Mr.  Breed.  You  understand,  do  you  not,  that  under  the  termb  of  this  decree 
Mr,  Wilson  as  an  indlyidual  is  not  prohibited  from  owning  a  stock  Interest  Id 
any  one  of  these  unrelated  lines  or  corporations  doing  that  type  of  business, 
provided  he  does  not  own  more  than  50  per  cent. 

Mr.  LICHTT,  That  Is  the  way  that  I  read  It  at  the  time. 

Mr.  Breed.  Then  Mr.  Wilson  could  continue  to  own  anything  less  than  50 
per  cent  In  Austln-Nlchols  &  Co. 

Mr.  LioHTY.  That  Is  the  way  I  understand  it- 
Mr.  BEEE3).  But  Wilson  &  Co.  could  not  utilize  any  of  their  privileges  for 
the  beneSt  of  Austin-Nichols  &  Co.  if  this  decree  stands. 

Mr.  LicHTT.  That  was  surrendered  In  the  consent  decree,  as  I  understand. 

Mr,  Bbeed.  If  It  were  modified,  and  Wilson  &  Co.  were  authorized  to  go  Into 
the  business,  then  la  where  you  will  begin  to  fear  the  power  and  competition  o( 
Austln-Nlchols  &  Co.? 

Mr.  LicBTY,  I  think  so,  yea. 

Bight  there,  Mr,  Breed,  and  gentlemen  of  the  commission,  I  think  lies  the 
danger  of  amending  this  decree.  We  have  talked  ahont  this  commission  business 
a  good  deal  here.  I  am  fearful  that  if  this  is  amended  so  as  to  put  the 
packers  on  to  a  commission  business,  that  there  is  nothing  preventing  the  Indi- 
viduals owning  stock  in  factories  that  wOl  produce  the  supplies  for  the  packers, 

Mr.  Brekd.  What  individuals  do  you  refer  toT 

Mr.  LICHTT.  I  mean  the  individual  stockholders.  We  will  say  Mr.  Wilson 
and  others  associated  with  him  in  the  packing  Interests.  Now  .here  we  will 
say  Is  a  chain  of  canners  to  be  bought.  And  a  canning  factory,  from  a  packer's 
viewpoint,  does  not  take  very  much  money.  Suppose  those  fellows  should  decide 
to  have  a  canning  factory.  As  long  as  they  do  not  own  over  60  per  cent  in  this 
canning  corporation,  as  I  understand,  they  could  take  Individuals  out  of  their 
organization,  and  have  a  canning  plant.    Am  I  right  about  that? 

Mr.  Breed.  Well,  that  Is  your  understanding? 

Mr.  LicHTT.  That  Is  my  understanding  of  the  decree  as  it  now  stands. 

Mr.  Breed.  In  other  words,  you  mean  as  long  as  any  one  individual  packer 
did  not  own  more  than  50  per  cent  of  any  one  of  these  corporations  doing  busi- 
ness in  these  unrelated  lines? 

Mr.  LioHTY.  Yes.  It  would  not  be  very  hard  work  to  get  some  fellows  who 
did  not  have  packing  house  stock  to  put  In  some  of  the  balance  of  the  stock. 

Now  to  get  to  this  commission  proposition,  gentlemen;  that'seeras  to  tne  to 
be  a  catchy  proposition  that  was  put  up  in  order  to  attract  the  attention  of  the 
commlasion.    I  really  believe  that. 

The  canners  can  not  finance  their  season's  pack,  as  I  stated,  without  having 
control  of  the  pack,  or  control  of  contracts  as  collateral.  They  must  have 
ready  cash.  If  merchandise  Is  placed  with  Armour  &  Co.,  or  with  Smith, 
Lichty  &  Hlllman  Co.  on  a  commission,  there  is  Just  one  thing  about  It. 
Armour  &  Co.  and  Smith,  Lichty  &  Hlllman  Co, — and  you  will  pardon  me  for 
classing  myself  with  them— will  do  the  thing  that  Is  natural,  and  that  is, 
sell  the  stuff  we  own ;  we  will  sell  our  own  stuff  flrst,  and  then  we  will  sell  the 
consigned'  stuff  nest.  That  method  will  break  50  per  cent  of  the  canners,  I 
believe,  in  one  season.  They  must  have  control  of  their  merchandise  to  turn 
into  money  or  collateral.  Canners  are  not  financed  aa  a  rule  so  that  th^  can 
possibly  go  through  a  season's  pack,  no  matter  how  favorable,  without  borrow- 
ing largely. 

The  Chaibman.  Did  the  number  of  wholesale  grocers  increase  or  decrease, 
do  you  think,  while  the  packers  were  handling  unrelated  lines? 

Mr.  LicHTT.  I  think  they  decreased. 

The  Chairuar.  Have  yon  any  statistics  on  thati 

Mr.  LicHTT.  No,  I  have  not,  but  I  know  of  where  there  were  consolidations; 
where  three  in  a  town  became  two,  and  so  on. 

The  Chaibman.  Did  the  business  of  the  wholesale  grocers  Increase  or  de- 
crease during  this  period,  do  you  know? 

Mr.  Lichty.  The  tonnage  of  the  wholesale  grocers  shrank,  but  the  totals  In 
dollars  and  cents  Increased  on  account  of  the  Increased  values. 

The  CHiiBMAN.  Is  your  firm  connected  In  any  way  with  the  Western  Grocery 
Co.? 
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Hr.  LicHTf.  Not  at  all,  sir. 

The  Chaibman,  The  reason  I  ask  is  that  they  are  Id  your  part  of  the  coun- 
ti7  oat  thei& 

Hr.  LiCHTT.  Yes,  they  are  In  that  locality. 

Ur.  Bbebd.  You  spoke  about  consolidations,  Mr.  Llchty.  Oan  you  say 
whether  or  no  after  Wilson  &  Co.,  or  Mr.  Wilson  acquired  the  control  o(  Aus- 
tin-Nichols &  Co.,  that  Austin-Nichols  &  Co.  then  began  to  acquire  other  whole- 
sale grocery  houses  and  consolidate  with  them? 

Mr.  LicHTT.  Well,  1  know  so  little  of  their  organization;  I  know  that  they 
bought  a  splendid  plant  In  Chicago ;  they  bought  the  W.  M.  Hoyt  plant. 

Mr.  Bbrgo.  Was  that  an  old  established  grocery  house! 

Mr.  LicHTY.  That  was  a  household  word  for  fiO  years  In  the  west. 

Mr.  BxEDi.  So  that  at  least  you  know  that  after  that  date  Austin-Nichols  & 
Co.  acquired  one  of  the  oldest  grocery  bouses  In  Chicago? 

Mr.  LicHTT.  Yes,  sir. 

Mr.  Bbkzd.  Do  you  know  of  any  other  houses  which  they  acquired! 

Mr.  LicHrv.  Well,  whether  It  was  before  or  since  the  Wilson  Interests  be- 
came Interested  wlUi  Austin-Nichols  I  can  uot  say,  but  I  understand  that  they 
have  three  or  four  bouses  up  state  in  New  York,  and  several  In  Connecticut, 
Tbey  have  one  located  midway  between  Minneapolis  and  Bt.  Paul. 

Mr.  Bbeed.  What  one  is  that? 

Mr.  Lights.  That  Is  one  of  the  Austin-Nichols'  warehouses.  They  took  over 
a  unsU  concern—It  seems  to  me  It  was  called  the  Twin  City  Wholesale  Grocery 
Co.  I  would  not  say  that  positively.  I  can  go  to  the  place,  but  I  don't  re- 
member the  connection.  We  meet  them  in  competition  in  northern  Iowa  and 
southern  Minnesota. 

The  Chairuaii.  Mr.   Dally? 

Mr.  Dailt.  Mr.  Hchty,  do  you  know  whether  or  not  It  Is  the  desire  of  the 
packets  to  reciter  the  unrelated  lines? 

Mr.  LicHTT.  I  had  a  conversation  with  the  sales  manager  of  one  of  Armour's 
subsidiary    companies. 

The  Cbairvan.  What  company! 

Mr.  LAiHTT.  The  Armour  Orain  Co.  He  told  me  that  he  had  no  official 
notice,  or  no  other  notice  that  led  him  to  believe  that  they  wanted  to  get  back 
Into  the  business.  We  were  discussing  the  question,  and,  Incidentally,  before 
I  go  farther,  I  want  to  say  that  whm  Armour  &  Company  went  out  of  the 
wholesale  grocery  business,  the  products  of  the  Armour  Grain  Co.  were  offered 
to  the  wholesale  grocers,  and  a  large  percentage  of  the  grocers  forgot  the  diffi- 
culties and  the  misunderstandings  and  the  bickerings  and  the  scraps,  and  sold 
Armour's  goods.  They  are  doing  It  to-iday.  And  this  sales  manager  told  me 
tbat  they  had  sold  over  a  million  containers  of  cereal  products  so  far  in  1921. 

Mr.  Bbeedi  You  don't  know  then  of  your  own  knowledge  that  there  Is  any 
ilealn  on  their  part  to  go  back  into  the  bualneBs? 

Hr.  LicHTT.  Only  what  I  received  fTom  him;  this  is  the  nearest  and  most 
direct  information   that   I  have. 

Mr.  Dailt.  It  has  been  stated  here  that  these  suggestions  for  modification 
of  the  decree  have  come  from  outside  Interests.  Have  you  any  opinion  as  to 
why  these  philanthropic  efforts  are  made? 

Mr.  LiGHTT.  I  have  very  decided,  but  I  would  not  want  them  to  go  into  the 

Ur.  Dailt.  All  right,  Mr.  Llchty.    Now,  Mr.  Llchty,  you  spoke-in  the  early 
part  of  your  statement  this  afternoon  about  cheese. 
Mr.  Ljchtt.  Yes,  sir. 
Hr.  Daily.  Evidently  you  have  made  some  investigation  of  the  cheese  In- 

Hr.  LiCHTT.  We  did,  sir. 

Mr.  Dailt.  You  indicated  that  the  packers  controlled  about  65  per  c^it  of 
tke  production. 

Hr.  LioHTv.  Yes. 

Mr.  Dailt.  Do  they  do  that  outwardly,  that  is,  are  their  names  up  over  the 
doors,  or  how  is  it  done? 

Mr.  LicHTT.  No;  the  method  that  was  displayed  to  us  was  that  storage  men 
la  the  dieese  producing  localltiee,  and  people  who  were  buying  the  milk  from 
the  farmers,  needed  financial  help,  and  that  Armour  &  Co,  was  on  the  spot  to 
grant  it.  The  first  Indication  was  that  a  few  of  ue  felt  our  cheese  business 
slipping,  and  we  sent  a  reliable  man  into  the  community  around  Sheboygan, 
Xeenah.  and  through  the  cheese  produtlng  section  of  southern  Wisconsin.    He 
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came  back  wltb  bis  story.  I  tben  had  It  verified  by  a  man  who  baa  been 
buying  cheese  from  me  tor  many  yeftra,  and  he  said  It  was  a  fact,  and  wlien 
be  got  Into  details  be  wanted  to  be  very  careful  that  I  would  not  mix  him 
np  with  the  Information,'  for  the  reason  that  he  booght  cheese  for  tbe  packers. 
And  he  was  a  very  reliable  dealer,  a  buyer  who  buys  oa  commleelon  for  whole- 
sale grocers. 

The  CHAiBMAn.  Tb^  can  stlU  baodle  cheese,  can  they  not? 

Mr,  LiCHTT.  Oh,  yea. 

The  Chaibuan.  They  are  not  prohibited  by  the  decree? 

Mr.  LtcHTY.    No.    But  wholesale  grocers  have  loat  tbelr  cheese  busincae- 

Mr.  Daily.  Do  you  understand,  Mr.  Llchty,  that  the  lofluence  of  the  meat 
packers  dominates  the  cheese  market? 

Mr.  LiCHTY.  I  really  believe  it  does.  The  cheese  prices  in  the  Wlsconaiii 
district  are  made  every  Tuesday  morning. 

The  Chaibman.  Wbo  makes  thera,  tbe  cheese  board? 

Mr.  LicHTY.  The  cheese  board ;  with  all  of  these  influences  from  the  packers 
radiating  in  their  cheese  board  they  could  not  help  but  be  Intoreeted.  They 
would  not  auck  their  thumbs  and  let  the  other  fellow  set  the  price. 

Mr.  Daily.  Is  that  controlled  from  Chicago,  or  in  Wisconsin? 

Mr.  LiCHTY.  I  don't  know.  ' 

Mr.  Daily.  In  Wisconsin  there  is  nothing  to  Indicate  to  a  stranger  that  he 
waa  dealing  with  the  meat  packers? 

Mr.  Lichty.  Not  at  all.  They  have  storage  houses  there,  but  then  in  deal- 
ing with  the  cheese  producers  you  don't  know,  unless  you  are  posted,  whether 
yon  are  dealing  with  the  packer  or  not. 

Mr.  Daily.  When  the  meat  packers  had  tbe  right  to  handle  canned  foods, 
were  they  very  active?    Did  their  volume  amount  to  very  much? 

Mr.  LioBTY.  Well,  as  to  percentages  I  am  not  acquainted,  but  I  believe  that 
the  Federal  Trade  Commiaaion's  figures  are  the  most  authentic  flgurea.  But 
I  know  that  their  volume  increased  rapidly,  alarmingly.  The  Increase  In  their 
business  started  in  last  sixteen,  the  summer  of  sixteen,  and  seventeen,  eighteen, 
nineteen  and  twenty,  and  up  to  the  time  of  tbe  decree  It  was  most  alarming. 

Mr.  Daily.  Did  thy  specialize  In  any  kind  of  canned  foods? 

Mr.  LiOHTY.  The  staple  canned  vegetables,  such  as  com,  peas,  and  tomatoes. 
In  popular  sizes,  and  the  No.  10  sizes  of  fruits. 

Mr,  Daily.  Were  they  large  handlers  of  California  canned  fruit? 

Mr,  LicHTY.  They  were. 

Mr.  Daily.  Have  you  any  idea  of  tbe  baying  capacity  of  aay  one  of  those 
Big  Five  meat  packers  in  California  canned  fruits? 

Mr.  Lkhty.  Well,  I  always  understood  that  of  recent  years  Llbby  or 
Swift 

Mr.  Daily.  Well,  I  dou't  mean  Llbby.    Llbby  Is  outside. 

Mr.  LiCHTY.  Well,  the  Swift  interests,  during  the  open  season  for  packers, 
handling  groceries — Libby  was  handling  a  lot  of  California  goods  of  his  own 
production.  That  was  so  accredited  to  them.  I  don't  know  whether  Swift 
owned  the  factories  or  whether  Libby  owned  them. 

Mr.  Daily.  It  is  a  fact,  is  it  not,  they  do  handle  a  very  large  volume  of 
California  canned  fruits? 

Mr.  Lichty.  Oh,  I  think  so. 

Mr.  Daily.  How  about  Alaska  salmon? 

Mr.  LicHTY.  The  packers  were  given  tbe  credit  for  being  the  lat^est  factory 
In  the  canned  salmon  business. 

Mr.  Daily.  What,  If  any  activity  did  they  take  In  the  production  or  sale  of 
Hawaiian  pineapple? 

Mr.  Lichty.  Well,  I  would  say  that  they  were  not  quite  as  active  there,  except 
the  Llbby  interests. 

Mr.  Daily.  How  many  packers  are  there  on  tbe  Island? 

Mr.  Lichty.  Why,  I  don't  know  at  this  time.  I  was  over  there  In  thirteen — I 
think  it  was.  or  fourteen. 

Mr.  Daily.  Not  more  than  fourteen? 

Mr.  Lichty.  I  was  going  to  say  thirteen. 

Dr.  Daily.  Are  there  that  many? 

Mr.  Lichty.  I  don't  know  how  many  there  are.    I  am  not  sure. 

Mr.  Daily.  Ton  would  think,  would  you  not,  that  the  pineapple  industry 
would  readily  lend  Itself  to  immediate  control  based  on  the  small  number  of 
canners  that  are  there  now? 
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Mr,  LiCHTT.  I  would  think  It  would  be  very  easy  to  get  coatrol  and  monopo- 
lize the  pineapple  Indnatry. 

Mr.  Daily.  Do  you  know  whether  or  not  any  ^ort  la  being  made  at  the  pres- 
ent tune  to  either  absorb  or  to  gain  control  of  any  of  the  present  factories  on 
the  Island? 

Mr.  LicHTY.  I  don't  know,  sir. 

Mr.  Daily.  Have  jou  an  approximate  Idea  of  the  number  of  canneries  In  the 
Culted  StatesV 

Mr.  LicHTY.  Well,  I  would  aay  about  3,000,  including  everything. 

Mr.  Daily.  Generally  speaking,  are  they  large  indirtdual  companies? 

Mr.  LicHTY.  They  are  not.    The  great  majority  are  small. 

Mr.  Daily.  What  would  you  say  would  be  the  average  pack  for  an  average 
packer  In  cannong  seasonal  vegetables  or  seasonal  commodities,  let  me  put  it 
ihat  way ;  ia  other  words,  at  what  point  do  you  begin  to  classify  a  canner  as  a 
big  canner  in  point  of  production? 

Mr.  LICHTY.  Well, !«  point  of  production  I  would  say  he  gets  In  that  class  at 
seventy-flve  to  one  hundred  thousand  cases.  Tou  were  speaking  of  vegetables, 
were  you? 

Mr.  Daily.  Well,  anything  In  the  canned  fooite  lines. 

Mr.  LiCHTY.  Well,  I  would  say  he  is  at  75,000  caaea 

Mr.  Daily.  Do  you  think  that  there  are  more  canners  packing  75,000  and  up- 
ward tlian  there  are  a  lesser  (luantlty? 

Mr.  Licaxr.  Oh,  the  great  majority  can  less  than  75,000. 

Mr.  Daily.  From  your  knowledge  and  experience  do  many  of  the  canners  en- 
gage specialty  men  to  market  their  products? 

Mr.  LicHTY.  At  this  time  I  don't  believe  there  are  over  10  to  12  of  them  doing 
that 

Mr.  Daily.  Not  over  10  to  12  out  of  the  3,000  in  the  United  States? 

Mr.  Lichty.  To  my  knowledge  not  over  10  or  12.  That  Is,  I  mean,  of  the 
seasonal  canners.  I  don't  mean  Campbell's,  who  are  making  soup  the  year 
roond,  or  the  big  bean  fellows,  who  can  can  the  year  round;  I  mean  the  canners 
of  green  fruits  and  vegetables. 

Mr.  Daily.  Well,  that  is  In  r&^ponse  to  my  qnesUon.    Now,  yvu  qwke  about 
tlie  Impracticability  of  working  on  a  commission  basis.     Is  it  tbe  Idea  In 
dlBCua^Dg  this  question  of  handling  canned  goods  on  a  commsslon  basis,  that  . 
these  goods  be  sold  by  the  meat  packers  to  the  retail  trade  direct  from  the 
cannery? 

Mr.  Lichty,  Well,  I  don't  know  What  Mr.  Campb^l  had  In  mind  when  he 
si^gested  the  commission  basis.  I  don't  know  whether  he  Intended  to  sell 
them  In  lai^e  blocks  to- other  wholesale  dealers,  or  whether  he  intended  to 
peddle  them  out  the  same  as  packers  were  selling  groceries  prior  to  the  consent 
decree  agreement. 

Ur.  Daily.  Assuming  that  it  would  be  possible  for  them  to  sell  retail  grocers' 
future  contracts  to  secure  a  distribution  equal  to  Qie  present  system,  about 
how  many  retail  aecoonts  would  they  have  to  handle? 

Mr.  Lichty.  Well,  to  take  care  of  the  product  of  canned  goods  In  any  par- 
ticular line,  from  tbe  Information  of  the  Food  Administration  Itself,  I  would 
say  350.000  would  be  the  minimum. 

Mr.  Daily.  Three  hundred  and  flfty  thousand  retail  accounts? 

Mr.  Lichty.  Yes,  air.  . 

Mr.  Daily,  Mr.  Lichty,  In  the  production  of  seasonal  commodities,  such  as 
com,  tomatoes,  and  peas,  are  they  all  produced  In  one  section  of  the  United 
States,  or  are  they  produced  In  different  sections  of  the  country? 

Mr.  LiCBTT.  Over  quite  a  large  area. 

Mr.  Daily.  Over  quite  a  large  area? 

Mr.  LicHTT.  Yes. 

Mr.  Daily.  Is  it  not  true  that  they  are  produced  In  certain  sections? 

Mr.  Lichty,  Yes. 

Mr.  Daily.  And  do  not  those  sections  largely  supply  the  territories  which 
are  reachable  by  fair  freight  rates — In  other  words,  they  are  not  In  every  In- 
Mance  competitive  with  each  other,  these  producing  sections? 

Mr,  Lichty.  That  is  right.  I  will  explain,  starting  with  peas.  Peas  are 
produced  in  New  York,  Ohio,  Indiana,  Michigan,  and  Wisconsin  largely.  A 
great  proportion  of  the  pea  pack  originates  In  chose  States,  Com  In  Maine, 
Maryland,  New  York,  Ohio,  Indiana,  Illinois.  Iowa,  Nebraska,  and  iviinne- 
Bota,    Some  in  Michigan,  southern  Michigan. 
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Tomatoea,  Ui«  Maryland  diatrlct  Baltimore  la  tbe  capital  of  the  eastern 
tomato  canning,  It  Jumpg  west  then  Into  Indiana.  Tlie  next  big  tomato  district 
IB  southwest  MlBBonrl  and  Arkansas.  Then  from  there  on  to  the  Pacific  Coast. 
California  and  Utah  pack  a  great  many  tomatoes. 

Mr.  Dailt.  When  they  were  operating  with  these  unrelated  lines  did  the  me&t 
packers  buy  from  the  canners  in  the  various  sections?  Or  did  they  confine 
their  purchases  to  some  particular  section? 

Mr.  LicHTT.  Well,  during  the  activities  of  the  war  they  bought  wherever  the 
goods  were  offered ;  they  did  not  respect  localities. 

Mr.  Daily.  Would  you  consider  them  a  material  factor  In  the  matter  of  price 
retnilatton  at  that  time?  In  other  words,  waa  their  purchasing  power  of  such 
a  character  as  to  Influence  the  price? 

Mr.  LicHTY.  Tee,  decidedly  so ;  eq>ecially  In  1917.  Late  1919,  after  the  pack 
was  In  the  cans,  and  early  seventeen  their  activities  crowded  the  price  up  very 
rapidly  Indeed. 

Mr.  Dailt.  Do  we  ordinarily,  Ur.  Llcbty,  have  an  exportable  snrplos  of 
canned  foods  In  this  country — ^I  mean  generally  speaking,  not  any  particular 
kind  of  canned  food,  but  fieneraly  speaking? 

Mr.  LicETY.  We  have  surplus  In  some  Ihies,  and  In  some  other  lines  tt  is 
almost  impossible  to  create  a  market  for  than. 

Mr.   Daily.  I   ask   whether  we  have   it,   generally   ^Making,   every   year? 

Mr.  LicHTT.  Do  you  mean  in  these  seasonal  commodities? 

Mr.  Dailt.  Yes;  including  fruits. 

Mr.  LicHTT.  Well,  I  would  say  that  In  fruits  there  Is  more  of  a  likelihood  to 
be  a  surplus  than  iu  vegetables,  but  there  are  many  years  when  the  vegetable 
supply  is  short,  and  there  would  be  no  exportable  surplus. 

Ur.  Daily.  Is  It  not  a  common  practice  in  the  trade  to  make  use  of  stories 
about  export  orders  to  Influence  prices? 

Mr.  LicHTT.  That  is  played  upon  part  of  the  time,  I  think ;  yea,  sir. 

Mr.  Daily.  That  is  all,  Mr.  Chairman. 

The  Ghaibuan.  Anything  else,  Senator? 

Mr.  Smith.  No. 

Mr.  LicHTT.  Mr.  Chairman,  I  notice  one  thing  that  I  omitted.  There  has 
been  much  said  about  this  rice  proposition.  I  would  like  to  refer  you  to  the 
records  of  the  Food  Administration  for  the  packers'  dealing  In  rice.  I  think 
that  you  will  find  something  like  this,  that  they  handled  166,00  bags  of  rice  In 
their  wholesale  groccrj-  trade.  They  had  many  thousands  of  bags  under  con- 
tract that  were  diverted  to  export,  that  never  aj^teared  In  the  record,  because 
that  rice  was  exported. 

Mr.  Smith.  There  was  a  question  I  wanted  to  ask  that  escaped  me.  To 
what  extent  has  the  entrance  of  the  packers  into  the  cheese  buslueas  affected 
the  cheese  business  by  the  wholesale  merehanta? 

Mr.  LiCHTY.  Well,  I  think  it  has  reduced  it  from  BO  to  75  per  cent,  8B  per 
cent,  that  is  who  are  right  in  contact  with  the  peddler  car  lines. 

Mr.    Smith.  It   has  cut  down   the  wholesaler's  part  50   to   TC  per   cent? 

Mr.  LicHTY.  Yea,  sir. 

Mr.  Bkbkd.  Did  you  flntsh  what  you  had  to  say  about  rice,  Mr.  Uchty? 

Mr.  LICHTT.  Not  quite. 

Mr.  Smith.  Excuse  me. 

Mr.  LicHTT.  The  packers  distributed  about  165,000  bags  at  100  pounds  each. 
The  percentages  given  out  by  Mr.  Campbell  will  have  to  be  adjusted,  for  the 
reason  that  he  figures  the  rice  In  the  rough,  and  In  1917,  when  Armour  owned 
that  big  block  of  rice,  the  165,000  bags,  It  went  Into  the  domestic  trade,  and  the 
big  quantity  that  you  will  get  the  information  concerning  from  the  Food  Admin- 
istration records  went  into  exjKirt  and  to  the  allied  armies ;  that  will  show  in 
the  exportation  records. 

Now,  the  total  production  of  rice  in  the  United  States  that  year  was  about 
9,000,000  bags  of  100  pounds  each.  According  to  Mr.  Campbell's  records,  the 
way  be  computed,  which  was  on  the  rough  basis.  It  would  make  it  16,500,000 
bags.  The  biggest  production  that  we  had  was  In  1918,  when  the  rice  growers 
lent  all  of  their  efforts  to  a  big  production  as  a  war  measure.  We  in  the  Food 
Administration  had  to  take  Into  consideration  that  Cuba  and  Porto  Rico  were 
dependent  on  us  for  rice.  We  had  to  keep  them  well  fed,  or  fed  with  the  rations 
that  th^  w«^  in  the  habit  of  getting,  tn  order  to  keep  them  raising  sugar 
that  we  needed  so  badly.  Cuba  and  Porto  Rico  used  nearly  8,000,000  bags  of 
rice  out  of  this  total  production  of  9,000,000  bags,  so  that  th^  can  not  be 
figured  except  as  customers,  and  not  as  consumers  of  the  United  States.    And 


.V^iOU^IC 


PAOKEBS'  CONSBKT  imOBEB.  311 

ret  those  records  never  entered  Into  onr  domestic  records  In  any  manner  what- 
soerer. 

Tbe  Cbajeuxn,  Wasn't  there  any  rice  Imported  in  that  year? 

Mr.  LicHTT.  Imported? 

Tbe  OsjjBUAn.  Yea. 

Mr.  LicHTT.  Very  little  rice,  because  the  only  rice  that  came  into  this  country 
came  from  the  Dutch  possessions.  There  were  several  cargoes  practically 
mgrooned  dovm  at  Norfolk.  They  were  held  there  for  months  and  months,  and 
flDally  the  Government  took  possession,  and  never  a  bag  of  that  rice  was  given 
to  the  consumers  In  the  United  States,  but  was  passed  on  to  Europe,  for  the 
principal  reason  that  It  is  not  the  kind  of  r!ce  ttutt  the  American  people  are 
in  the  habit  of  consamlng.  The  Java  rice  is  a  heavy,  chalky  rice,  and  does  not 
loot  like  nor  eat  like  our  own  production. 

I  might  add  tbat  the  rice  situation  was  not  relieved  until  after  the  signing 
of  the  armistice,  and  then  these  vessels  that  were  held  in  Java  were  loaded 
with  rice  and  came  through  the  canal  and  were  held  here  until  released  by  the 
Government  and  then  passed  on,  and  they  became  in  a  measure  a  relief  propo' 
sition  to  the  European  condition. 

There  has  been  much  made  out  of  the  small  quantity  of  r!ce  that  Armour  & 
Go.  handled.  The  Food  Administration  will  give  you  some  alarming  itgares 
when  you  go  into  IL    I  do  not  pretend  to  qnote  them,  because  I  do  not 

Tbe  Cbaibmah  (interposing).  Well,  what  books  In  the  Food  Administration 
would  that  be  obtainable  from,  Mr.  Lichty ;  what  record  ? 

Mr.  Ltchtt.  I  think  Mr.  Hoover  will  give  you  that.  Some  of  those  records 
are  filed  away— some  of  those  records  are  dead  and  burled,  and  how  to  get 
at  them  I  don't  know.    But  I  know  that  such  things  occurred. 

Mr.  Bbebd.  Did  the  ownership  of  this  large  amount  of  rice  by  Mr.  Armour 
have  any  effect  upon  the  market  price? 

Mr.  LicHTr.  Somebody  about  his  place  was  pretty  wise  early  In  1917,  abont 
the  time  the  war  broke  out.  Armour  &  Co.  contracted  for  immense  quantities  " 
ot  rice,  and  these  fellows  in  the  South,  in  the  rice-producing  districts,  sold,  and 
they  ai^iealcd  to  the  Food  Adminlst;ration  for  protection  under  those  contracts, 
clahnlng  that  all  of  a  sudden  the  cost  of  production  had  risen  so  rapidly  and 
there  was  more  or  less  conference  about  making  a  new  price  on  those.  Armour 
k  Co,  got  some  of  that  rice  at  ridiculously  low  prices,  and  if  they  got  deliveries 
ander  their  contracts  and  sold  it  to  the  foreign  markets,  the  profits  were  im- 
mense. The  Food  Administration  stepped  in,  however,  and  put  a  ban  on  the 
profits  of  the  wholesale  price  on  rice.  They  put  a  ban  on  It,  and  the  proflts, 
as  I  remember,  at  which  the  wholesalers  coald  sell  to  retailers,  was  10  per 
cent  That  was  so  that  there  would  not  be  domestic  speculation.  And  that 
is  why  only  165,000  bags  of  Armour's  rice  got  into  the  consuming  public  of  the 
United  States,  He  could  sell  It  for  more  money  elsewhere.  And  that  is  one 
reason  w^  I  am  extremely  anxious  that  that  rice  transaction  should  be 
taken  up. 

Mr.  bbeed.  What  effect  did  this  large  ownership  of  rice  by  Armour  have 
upon  the  price? 

Mr,  LicHTT,  Prices  jumped  up  right  away  3  and  4  and  5  cents  a  pound  in  a 
few  months,  possibly  a  few  weeks. 

Mr.  Bbeed.  In  your  opinion  Is  it  necessary  for  any  one  to  have  control  of  a 
market  in  order  to  effect  an  increase  in  price?  ' 

Mr.  LICHTT.  Mr.  Breed,  it  has  been  said  time  and  again  that  a  10  per  cent 
porchase  of  any  commodity  in  sight  would  advance  the  price  25  per  cent. 
That,  I  think,  Is  a  standard  statement  to  make  pertaining  to  almost  any  com- 
modity. 

Mr.  Bbbh).  Then  if  a  10  per  cent  purchase  of  any  one  of  the  commodities 
were  made  by  any  interest  having  the  money  to  do  so,  and  it  were  done  quietly 
over  a  period  of  time,  who  would  benefit  by  the  increased  price? 

Mr.  UCHTT.  Well,  when  there  is  no  food  administration  the  buyer  would 
beneat  When  the  Food  Administration  was  functioning  we  only  gave  them 
a  certain  percentage.    Unfortunately,  they  are  out  of  business. 

Mr.  Gbat.  May  I  ask  one  question,  Mr.  Chairman? 

The   Chaibuaiv.  Yes. 

Mr.  Gbat.  You  spoke  of  the  refrigerator  car  service,  Mr.  Lichty,  and  the 
advantage  that  the  packer  had  over  others  In  diatrlbuatlon  through  the  refrig- 
erator car.    I  believe  you  said  in  your  testimony  that  you  did  not  have  that 
advantage.    Or  could  not  obtain  that  advantage  of  a  refrigerator  car  service? 
Mr.  Lichty.  Yes. 
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Mr.  Obay.  Would  you  use  that  advantage  it  you  bad  it  of  having  a  refrig- 
erator car  service  for  the  dlatributlon  of  your  products  to  your  trade? 

Mr.  LiCHTY.  Why,  most  decidedly.  If  my  competitor  would  use  It. 

Mr.  Qrat.  Did  you  ever  aslc  it  of  the  railroad  company? 

Mr.  tiiCHTY.  For  iced  cars  for  groceries? 

Mr.  QRA.T.  Either  iced  or  without. 

Mr.  IiicHTT.  I  have  aahed  them  for  heated  cars  Id  winter  and  have  iieen 
reatricted  to  one  car  a  week  over  a  ^ven  area,  and  that  1b  in  exlstcDce  now. 
Before  I  left  home  Riy  traflic  man  brought  up  the  program :  "  Here  I  have 
arranged  care  that  will  leave  Waterloo  on  such  and  such  a  day,  north,  south, 
west,  east,  northwest,"  and  bo  on. 

Mr.  Gbat.  I  am  just  asltlng  that,  Mr,  Llchty 

Mr.  LtcHTT  (intfTpoalng).  We  would  be  glad  to  use  it  In  cold  weather  and 
in  very  warm  weather.  We  would  be  very  glad  to  ship  certain  commodities 
that  deteriorate  In  a  hot  freight  car,  that  way. 

Mr.  Gbat.  I  am  asking  that  to  ascertain  the  facilitlea  afforded  by  the  rail- 
road companies  In  distribution,  that  is  all. 

Mr.  LicHTT.  Once  a  week  la  all  we  get  lu  this. 

The  Chaihman.  Anything  else?  We  will  meet  again  in  the  morning,  tbeu, 
at  10  o'clock. 

(Whereupon,  at  4.45  o'elocic  p.  m.,  Friday,  December  2,  1921,  an  adjournmeuc 
was  taken  until  10  o'clock  a.  in.  the  following  day,  Saturday,  December  3, 1921.) 


Satobdat,  December  S,  1921. 

The  committee  met  at  10  o'clock  a.  m.  in  room  704,  i:>epartnient  of  Commerce, 
pursuant  to  adjqumment  on  yesterday,  Hon.  Hermaa  J.  Galloway  (chairmaa) 
presiding. 

Judge  Hainer  not  present  today. 

The  Chaibuan.  Gentlemen,  we  will  resume  our  hearing.  Senator  Smith, 
did  I  understand  that  Mr.  Tate  had  left  a  brief  written  statement  which  be 
wants  filed? 

Mr.  SuiTB.  Yes,  sir. 

Mr.  Bbeed.  Who  Is  Mr.  Tate? 

Mr.  Surra.  Mr.  Tate  Is  a  wholesale  merchant  from  Kansas. 

The  Chaibman.  And  appears  representing  his  concern? 

Mr.   Smith.  Yes,  sir. 

The  Chaibman.  And  as  a  member  of  the  Southern  Wholesale  Grocers'  Asso- 
ciation? 

Mr.  Smith.  He  appears  personally  from  the  State  of  Kansas,  but  Is  a  mem- 
ber of  the  Southern  Wholesale  Grocers'  Association.  However,  he  does  not 
appear  representing  that  association. 

The  Chairman.  His  statement  may  be  put  in  the  record. 

Statement  of  J.  W.  Tate,  of  Galena,  Kan. 

r  am  an  officer  of  the  Galena  Wholesale  Grocery  Company,  I  speah  for  my 
own  company  and  for  the  wholesale  merchants  of  Kansas.  I  believe  I  also 
_expreBS  the  views  of  a  large  majority  of  the  people  of  Kansas,  both  the  pro- 
ducers and  the  consumers.  I  feel  I  can  safely  say  our  people  are  opposed  to 
modifying  the  consent  decree  against  the  meat  packers,  so  as  to  allow  them 
to  enter  the  business  of  handling  products  unrelated  to  meat  products. 

The  opposition  Is  based  upon  the  ground  that  we  believe  the  packers  will  so 
dominate  the  business  In  a  few  years  that  they  will  practically  absorb  it,  driv- 
ing oat  the  large  majority  of  the  wholesale  merchants.  We  believe  they  will 
destroy  the  competition  which  now  exists  among  over  4,000  wholesale  mer- 
chants In  buying  and  selling  and  substitute  control  of  food  products  by  a  very 
few  big  packers.  Our  reason  for  this  belief  Is  they  have  pursued  this  course 
in  the  business  which  they  now  conduct  They  have  practically  created  a 
monopoly  in  their  own  hands  in  the  sale  of  meat  and  products  immediately 
akin  to  meat. 

If  they  are  allowed  to  go  Into  the  business  of  handling  nnallled  products  we 
believe  they  will  take  over  one  after  another  until  they  absorb  and  control  such 
a  number  of  commodities  now  handled  by  wholesale  merchants  that  the  whole- 
sale merchants  will  be  forced  ont  of  business,  and  producers  and  consumers  will 
be  reduced  to  the  necessity  of  relying  upon  the  sale  to  and  purchase  from  business 
controlled  by  so  few  a  number  of  drms  that  they  will  naturally  agree  on  prices 
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to  be  paid  for  goods  and  prices  at  which  ttiey  sell,  which  will  remove  all  compe- 
tition and  leave  the  public  in  their  hands  and  the  food  supply  of  the  country 
subject  to  their  control. 

We  think  that  their  power  to  do  this  has  heen  shown  by  what  they  have  al- 
ready done.  We  think  this  power  has  aiao  been  illnstrated  by  other  concerns 
vlteu  they  have  obtained  an  overwhelming  control  of  business  of  a  particolar 
cberacter. 

Tbe  packers  will  be  able  to  establish  plants  and  eliminate  from  the  trade  a 
large  number  of  manufacturers.  They  will  be  able  then,  with  their  car  service 
and  their  special  railroad  privileges,  to  force  the  retail  merchants  to  largely  buy 
from  their  agencies.  I  do  not  mean  that  they  will  undertake  to  dlstiibute  direct 
from  themselves  to  the  retail  merchant,  hut  they  will  create  distributing  agencies 
of  their  own  similar  to  tbe  wholesale  merchants,  but  very  few  in  number,  and 
wlhout  any  reduction  of  expense  they  will  remove  the  competition  which  now 
exists  in  the  trade  through  the  large  number  of  wholesale  merchants. 

They  can  easily  absorb  the  distribution  of  fruit  and  vegetables,  the  distribution 
ol  rice  and  many  other  commodities,  and  having  absorbed  them  they  can  force 
the  retail  merchant  to  buy  all  of  his  commodities,  which  they  handle,  from  them. 

We  believe  they  will  follow  this  policy  on  account  of  the  policy  they  have  fol- 
lowed in  tbe  past,  and  we  are  intensely  opposed,  not  only  as  wholesale  merchants, 
to  being  driven  out  of  business,  but  I  am  sure  the  overwhelming  majority  of  our 
consumers  and  producers  in  the  State  of  Kansas  will  entertain  the  same  view 
when  the  subject  is  discussed  and  they  understand  it. 

I  present  to  jou  what  I  think  is  the  view  of  the  people  of  Kansas  and  I  urge 
for  them  that  the  Attorney  General  will  not  consent  to  any  modification  of  the 
decree  against  the  packers  which  will  enable  them  once  more  to  enter  the  hand- 
ling of  wholesale  grocery  products  unallled  to  meats. 

(Signed)  J.  W.  Tate. 

The  Chubuan.  I  believe  Mr.  Bridges  wanted  to  be  heard  nest. 

Mr.  Bktooes.  yes,  sir,  Mr.  Chairman,  if  you  please. 

The  Chaibman.  State  your  name  and  whom  you  represetit. 


Tbe  Chaibman.  What  Is  your  position? 

Ur,  BiuDOES.  I  am  the  president  of  this  association. 

Tlie  Chaibuan.  How  large  a  membership  have  you? 

Mr.  BBiDaEe.  One  hundred  and  fifty.    But  I  explain  all  that  in  my  statement. 

The  Chaibman.  Very  well,  yon  may  proceed. 

Mr.  Bruwes,  My  name  is  Leo  P.  Bridges.  I  am  president  of  tbe  Dried  Fruit 
Association  of  New  York,  of  which  organization  I  have  been  president  for  three 
fears.  The  Dried  Fruit  Association  has  already  protested  against  the  modifica- 
tion of  tlie  decree  through  its  board  of  directors  after  consulting  with  the  mem- 
bership of  the  association  and  finding  that  the  organization  was  unanimous  In  its 
podtioD. 

This  association  of  New  York  is  composed  of  150  members  who  are  manu- 
facturers, wholesalers,  Jobbers,  and  brokers  in  dried  fruits,  beans,  nuts,  canned 
goods,  and  kindred  products  having  their  places  of  business  in  New  York  City 
and  New  Jersey.  The  association  was  formed  in  1906  primarily  as  an  organlza- 
tioD  of  dealers  in  dried  fruits,  and  I  believe  that  normally  the  membership  han- 
dles 15  per  cent  of  the  dried  fruits  consumed  in  the  United  States. 

We  are  opposed  to  the  modification  of  tbe  consent  decree  because  we  believe 
that  if  It  Is  modified  the  meat  packers  will  be  able  to  monopolize  to  a  large 
eitent  the  products  which  our  memljershlp  handles.  Furthermore,  we  believe 
that  the  enormous  resources  at  the  control  of  the  meat  packers  would  permit 
them  to  secure  more  easily  tbe  control  of  some  of  the  principal  lines  which 
we  handle  than  is  the  case  with  certain  other  lines.  The  principal  dried  fruits 
are  raisins,  prunes,  figs,  dates,  peaches,  and  apricots.  All  of  the  dates  and 
most  of  the  figs  and  a  considerable  quantity  of  the  rai^ns  consumed  in  the 
i'aited  States  are  not  grown  In  this  country  but  are  Imported.  The  dates  are 
imported  from  Persia ;  the  figs  are  Imported  from  Turkey ;  the  raisins  are  im- 
ported from  Spain  and  Turkey,  although  there  is  also  a  large  production  of 
raisins  in  California.  Many  of  the  nuts  which  we  consume  ace  also  imported. 
We  obtain  our  Brazil  nuts  from  Brazil :  filberts  come  from  Spain,  Italy,  and 
Turkey;  almonds  come  from  France,  Spain,  and  Italy;  walnuts  come  from 
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Frftnce,  Spain,  Italy,  and  South  America.  Pecan  nuts  are  Imported  from 
Mexico. 

It  ts  a  known  fact  that  tbe  meat  packers  have  foreign  agencies  throughout 
the  world  and  that  they  have  every  meane  of  reaching  Bources  of  supply  In 
foreign  cocntrles.  With  their  large  capita!  it  would  be  an  easy  matter  for  them, 
if  permitted,  to  secure  the  entire  foreign  production  of  such  a  product,  for  exam- 
ple, as  figs ;  and  there  never  has  been  a  time  when  that  could  be  more  easily  done 
tbain  at  the  present  when  foreign  conditions  are  so  disturbed  and  the  pur- 
chasing power  of  the  American  dollar  so  great.  Through  having  control  of 
the  supply  of  figs,  It  would  be  within  their  power  to  control  absolutely  the  price 
whicli  the  American  public  would  have  to  pay. 

AS  the  testimony  in  this  proceeding  already  ahowa,  the  meat  packers,  prior 
to  the  entry  of  the  consent  decree,  were  liandling  large  quantities  of  canned 
goods,  aind  I  feel  that  there  U  no  need  for  my  repeating  what  previous  witnesses 
have  stated  as  to  the  inroads  which  have  been  made  by  the  packers  opon  the 
canned  goods  of  the  country.  The;  were  also  handling  at  Uils  time  certain 
dried  fruits,  particularly  prunes  and  raisins.  For  esampte,  In  the  year  1919 
I  have  learned  that  Armojir  &  Co.  placed  an  initial  order  for  150  cars  of  prunes 
and  attempted  to  buy  from  the  California  Raisin  Association  800  cars  of  seeded 
Muscatell  raisins  which  represented  25  per  cent  of  the  California  raisin  pro- 
duction of  that  variety.  I  might  state  in  this  connection  that  seeded  raisins 
are  not  produced  In  any  other  conntry  but  the  United  States  at  the  present  time. 

Mr.  Bbeed.  What  effect  did  the  placing  of  that  order  have? 

Mr.  Bbiiwes.  The  order  waa  never  really  placed.  But  the  effect  had  it  been 
placed  would  undoubtedly  have  been  to  advance  the  price  of  raisins  and  a  con- 
siderable advance,  no  doubt. 

I  understand  that  the  Raisin  Association  declined  to  accept  this  ordM-  because 
Armour  &  Co.  desired  the  raisins  paclted  under  Armour  &  Co.'s  private  brands, 
but  that  the  Raisin  Association  was  willing  to  sell  Armour  &  Co.  as  large  a 
quantity  as  was  wanted  under  the  labels  of  the  asaociatlon.  Armour  &  Co., 
however,  Is  not  interested  in  promoting  any  brand  but  its  own.  It  was  very 
evident  at  this  time  that  Armour  &  Co.  in  particular  whs  seeking  to  increase 
its  business  in  dried  fruits  and  that  it  was  making  rapid  progress  along  these 
lines.  If  the  bar  of  the  consent  decree  were  removed,  there  Is  no  doubt  in  my 
mind  but  that  the  meat  packers  would  again  take  up  the  handling  of  these  lines 
and  tliat  within  a  short  time  they  would  obtain  the  control  of  a  very  large  part 
of  the  country's  consumption  in  these  food  products. 

Wholly  beyond  the  danger  to  the  business  of  independent  competitors  throngh 
the  growth  of  such  large  organizations,  it  seems  to  me  that  there  ia  a  further 
vital  element  which  should  be  considered.  It  Is  not  in  aecorflance  with  the  prin- 
ciples upon  which  this  country  waa  founded  and  upon  which  the  buaiuess  of  Its 
citizens  has  been  built  to  foster  or  permit  the  growth  of  a  monopoly,  however 
efiBcient  that  monopoly  may  be.  There  is  the  greatest  danger  to  onr  political 
life  in  the  existence  of  a  few  large  organizations  with  unlimited  capital  and 
resources  In  their  hands  holding  control  of  the  nation's  food  on  which  the  very 
existence  of  our  people  depends.  Even  if  the  men  in  whom  such  great  power  la 
concentrated  were  endowed  with  the  wisdom  of  Solomon  It  would  not  be  proper 
to  give  them  such  mighty  control  over  the  welfare  of  their  follow  citizens. 

Our  country  stands  for  equal  opportunity  to  all,  for  freedom  of  competitive 
endeavor  and  for  an  equal  right  to  each  citizen  to  carry  on  a  business  Inde- 
pendently and  not  snbject  to  an  overshadowing  monopoly. 

The  Chaibuan.  Mr.  Bridges,  did  you  get  or  have  any  statistics  as  to  wbat 
proportions  of  any  of  these  unrelated  lines  were  handled  by  Jhe  meat  packers 
before  this  consent  decree  was  entered? 

Mr.  BKinoBa.  I  have  no  statistics  except  what  I  have  already  read. 

The  Chaibman.  Do  you  know  of  any  unfair  practices  aside  from  any  you 
may  Iiave  enumerated  that  the  meat  packers  indulged  in  in  the  handling  of 
these  unrelated  lines? 

Mr.  BBiSGEa.  I  know  only  common  gossip. 

The  Ohaibman.  Nothing  of  your  own  knowledge? 

Mr.  Bhdoes.  Not  of  my  own  knowledge. 

The  Chaibman.  Does  your  association,  or  do  the  members  of  your  association, 
stii  to  the  wholesale  grocers? 

Mr.  Bbidoes,  Yes ;  and  we  also  have  wholesale  grocers  In  our  membership. 

The  Chaibman.  What  proportion  of  your  membership  is  represented  by 
wholesale  grocers? 

Mr.  Bridoes.  I  should  say,  roughly,  about  15  per  cent 
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The  Chaiucan.  And  what  fruits  are  handled  largely  by  yoar  memberBhlp 
otber  than  the  wholesale  grocere  therein? 

Mr.  Bbidoes.  Those  fmits  which  I  baye  already  enumerated — raietng,  prunes, 
apricots,  dates,  figs,  aad  also  currants  which  are  inqiorted. 

The  Chaibman.  What  fruits  are  grown  In  the  State  of  New  £ork  that 
you  handle? 

Mr.  Bbumes.  Evaporated  apples  only. 

The  Chaibuait.  And  those  are  produced  in  other  States  as  well  and  pur- 
chased by  your  members  and  handled! 

Mr.  BBiDOEa.  In  other  States  and  in  other  countries. 

The  Chaibuan.  In  other  words,  your  members  purchase  from  the  pro- 
ducers or  growers? 

Mr.  Bbdmes.  Yes,  sir. 

The  Chairman.  And  then  process  those  fruits? 

Mr.  Bbidgks.  No;  tKey  are  processed  by  the  packers,  the  fruit  packers.  To 
explain  that  more  thoroughly  I  would  aay  that  California  fruits  are  all 
processed  in  California,  and  foreign  fruits  are  processed  in  the  conntrj  in 
which  they  are  produced.  Dates  only  of  alt  the  fruits  that  are  purchased 
are  processed  in  this  country,  I  mean  that  are  purchased  abroad,  are  processed 
la  this  country  aftec^  they  arrive  here.  That  Is,  when  they  are  repacked  In 
smaller  containers. 

The  Chaibuan.  Just  what  Is  the  function  of  your  membersblp  other  than 
the  wholesale  grocers  numbered  among  them? 

Mr.  Budges,  The  functions  of  our  membership,  the  brokers,  of  course,  are 
hitermediary  between  the  fruit  packers  and  the  wholesale  grocers  and  chain 
etores  and  the  like.  The  Jobbers,  as  I  call  them,  are  Intermediaries  between 
the  large  producer  and  the  small  wholesaler.  For  Instance,  the  small  whole- 
saler who  is  not  able  to  buy  In  carloads  nor  to  put  up  letters  of  credit  for 
foreign  importations,  will  buy  from  these  Jobbers  who  are  in  a  position  to 
do  so  and  can  break  quantities. 

The  CHAiBVAn.  Have  you  any  grower  members? 

Mr.  Bkidges.  No  grower  memt>ers. 

The  Cbaibman.  Do  you  have  any  canners  that  are  members  of  your  as- 
Boelatton? 

Mr.  Bbimeb.  We  have  canners  that  are  associate  members  only. 

The  Chaibuan.  Your  fear  is  a  fear  of  monopoly  In  the  future? 

Mr.  Bridges.  Yes,  sir. 

The  CHADttiAN.  Mr.  Hall,  any  questions? 

Mr.  Hau.,  Pear  of  monopoly  In  production  only? 

Hr.  Bbidgbb.  Fear  of  monopoly  in  the  matter  of  production  as  well  as  in 
dlstribntlon. 

Mr.  Hau»  In  distribution  also? 

Hr.  BamoEs.  Yes.  sir. 

Mr.  Haix.  That  Is  all  I  wish  to  ask. 

The  Chaibmak.  Senator  Smith,  any  questions? 

Mr,  SurrH.  No,  I  thank  yon. 

The  Chaisuak.     Mr.  Breed,  any  questions? 

Mr,  Bbebd.  Do  I  understand  that  If  the  meat  packers  made  direct  purchases 
of  these  fmits  In  foreign  countries  that  the  brokers  in  your  organization 
nouid  be  practically  eliminated? 

Mr.  Bbidqbs.  Yes,  air. 

Mr,  Bbbed.  Do  you  know  whether  the  meat  packers  have  any  foreign  r^re-. 
sentatives  or  subsidiary  corporations? 

Mr.  Bbidoes,  I  have  heard  that  they  have. 

The  Chaisman,  Do  yon  think  that  it  would  be  difficult  or  a  hard  thing  for  the 
meat  packer  to  obtain  any  particularly  substantial  control  of  those  products  In 
foreign  markets? 

Mr.  Bbidoes.  T  do  riot ;  money  talks, 

Mr.  BBEEn,  What  was  your  answer? 

Mr.  Bbisgrh.  I  do  not  think  it  would  be  hard  for  them  to  obtain  control. 
Mon^  talks,  you  know,  and  with  their  resources  ft  would  not  be  a  hard  prop- 

WittoD, 

Mr.  Bbeed.  That  is  all  I  wish  to  ask. 
The  Chaibman.  Mr.  Dally,  any  questions? 

Mr.  Daily.  Mr.  Bridges,  do  you  feel  qualified  to  give  any  testimony  as  to  the 
prices  of  canned  fruits? 
Mr.  BniDOEs.  No ;  I  do  not. 
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si;atement  op  mb.  wiixiah  c.  bbeed,  sbq.,  op  the  prax  of 

BBEED,  ABBOTT  &  KOBOAN,  ATTOBNETS  AT  LAW,  NEW  TOB.K 
CITT,  AlTD  BEPBESEHTING  THE  NATIONAL  WHOLESALE  QBO- 
CEBS'  ASSOCIATION. 

Mr.  Bbezd.  Mr.  Chalrmnn  and  geiitlemeD.  I  am  a  meinher  of  tlip  firm  of  Breed. 
Abbott  &  Morgnn,  attorneys  at  law,  New  York  Cltj".  Wp  appeiir  here  for  the 
National  Wholesale  Grocers'  ABSoclatlon.  tor  whom  we  have  opted  ae  counsel 
since  practically  the  date  of  their  organization  In  1906.  That  organisation,  as 
you  no  doubt  know,  conslBts  of  wholesalers,  known  as  Jobbers  of  food  products. 
and  located  in  ever.v  State  of  the  Union.  I  understand  that  the  desire  of  the 
committee  Is  that  lawyers  sbonld  not  unneceBsarlly  delay  the  progresa  of  the 
testimony,  but  that  the  committee  will  give  counsel  for  the  different  Interests 
here  an  opportunity  to  present  briefs,  and  perhaps  to  make  nn  ar^ment  on 
questions  that  have  conie  up. 

The  Chaibman,  We  will  also  permit  you  to  make  oral  arguments  and  follow 
same  by  briefs. 

Mr.  BxEED.  Therefore,  Mr.  Chairman,  I  shall  content  myself  at  this  time, 
practically  speaking,  with  offering  a  number  of  documents  which  may  be  evi- 
dence of  a  character  helpful  to  you  in  passing  upon  this  very  important  eco- 
nomic problem. 

Following  me  the  president  of  the  National  Wholesale  Grocers'  Awtociatioii 
and  one  or  two  other  witnesses  will  testify. 

The  notice  which  the  committee  very  kindly  issued  to  the  trade  of  the 
United  States  asks  for  yip'ivs  concerning  modification  of  the  consent  decree  in 
the  case  of  the  United  States  v.  Swift  &  Co,,  et  al. 

At  the  outset  so  far  as  the  National  Wholesale  Grocers'  Association  Is  con- 
cerned I  would  like  to  say  this  organization  had  nothing  whatever  to  do  with 
the  obtaining  of  this  decree  of  the  court  In  the  action  brought  by  the  Govern- 
ment aicaiust  the  packers  and  which  was  consented  to  by  the  packers. 

It  Is  true  that  some  wholesale  grocers,  as  well  I  believe  as  some  members 
of  other  trades,  wldle  the  decree  was  under  consideration  by  the  Attorney 
General,  may  have  been  asked  certain  facts  by  the  Attorney  General,  and  I 
believe  one  or  two  members  of  our  organization  did  respond  to  that  invitation. 

I  would  like  also  to  make  it  perfectly  clear  that  the  National  Wholesale 
Grocers'  Association,  and  I  believe  this  Is  true  generally  of  the  wholesale 
grocers  througiiout  the  United  States,  has  no  difference  of  opinion  with  respect 
to  the  so-called  Big  Five  packers.  They  have  never  had  any  diff^ence  of 
opinion  in  a  large  way  with  respect  to  distribution  or  otherwise  with  the  meat 
packers  until  about  the  time  when  the  meat  packers  began  to  go  Into  grocery 
lines.  By  that  I  mean  the  production,  manufacture  of  canned  goods  and  the 
purchase  of  raw  food  products;  and  then  undertook  to  use  their  private  re- 
frigerator and  peddler  ear  systems  to  distribute  these  so-called  unrelated  food 
products  to  the  retailer  who  was  the  customer  of  the  wholesale  grocers. 

I  think  that  may  be  said  to  be  about  the  first  real  difference  of  opinion  be- 
tween the  meat  packer  and  the  wholesale  grocer.  The  wholesale  grocer  far 
many  years  has  distributed  meat  food  products  of  the  packer  and  under  the 
packer's  brands.  The  njeat  packer,  In  other  words,  has  nsetl  the  wholesale 
grocer  in  many  instances  as  distributor  of  his  various  products  made  out  of 
meat  or  known  as  meat  food  products. 

In  -Tilly,  1919.  however,  the  National  Wholesale  Grocers'  Association,  be- 
lieving that  the  meat  packers  were  allowed  by  the  rHllroads  of  the  United 
States  preferential  service  in  the  ownership  and  use  of  their  refrigerator  and 
peddler  cars  for  the  distribution  of  food  products  which  the  meat  packers 
either  bought  or  manufactured  and  canned,  began  a  proceeding  before  the  Inter- 
state Commerce  Commission  against  the  railroads  of  the  United  States  charg- 
ing such  preferential  service, 

Mr.  Thorne,  who  was  the  special  counsel  of  the  National  Wholesale  Grocers" 
Association  In  that  proceeding  together  with  one  of  my  partners,  Mr.  Dana  T. 
Ackerly,  will  give  you  the  facts  which  I  think  you  will  desire  to  have,  par- 
ticularly bearing  upon  the  so-called  preferences,  advantages  and  special  privi- 
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leges  whicb  these  wbolessle  ^ocers  asaerted  that  the  meat  packers  utilized 
and  enjoyed  constituting  unfair  competition. 

The  CHAiBuiN'.  Have  you  any  copies  of  the  record  in  that  case  aTailable? 

Mr.  Breeu,  Yes :  and  that  record  will  be  presented  also. 

Mr.  GuFFOBu  S.  Thobhe.  Tliere  are  about  5,(>D0  pages  tn  the  record,  Mr. 
Chairman ;  do  you  want  it  printed? 

The  CHAiBMAn.  We  do  not  want  it  printed,  but  would  like  to  have  you  file 
it  here  and  let  us  read  it. 

Mr.  Bbeed.  We  will  be  glad  to  do  that,  and  will  know  of  the  energy  and 
healthy  mentality  of  the  committee  if  they  can  read  those  5,000  pages. 

The  Chaibman.  We  have  read  more  than  that. 

Mr.  BsEcat.  I  would  now  like  to  refer  to  a  few  historical  facts  preceding  the 
decree  of  the  court  of  February,  1920. 

In  July,  1918.  the  Federal  Trade  Commission  made  its  first  report  to  the 
President  of  the  United  States  based  upon  an  Investigation  of  the  meat  pack- 
ing industry  which  had.  as  I  understand,  preceded  that  time  for  a  period  of 
more  than  a  year  anfl  which  investigation  was  made  at  the  request  of  tNe 
President  of  the  United  States. 

In  December,  1918,  hearings  were  l>egun  before  the  Committee  on  Agricul- 
ture of  the  House  of  Sepresentatives  on  H.  R.  13324,  a  bill  to  r^ulate  the 
packers. 

la  Jannary,  1010,  hearings  were  begun  before  the  Committee  on  Agriculture 
and  Forestry  of  the  United  States  Senate,  on  Senate  bill  5305,  to  regulate  the 
meat  packing  Industry. 

In  July,  1S19,  as  I  have  said,  the  National  Wholesale  Grocers'  Association 
began  its  proceeding  before  the  Interstate  Commerce  Gommlseioit  against  the 
railroads  clalmii^  that  the  meat  packers  enjoyed  a  preferential  service. 

In  July  and  August,  1019,  the  Attorney  Qeneral,  at  least  publicly,  had  taken 
up  the  subject  of  Investigation  of  the  meat  packers,  and  according  to  the 
public  record  of  September  17,  the  Government  was  proceeding  before  the 
Federal  grand  jury  In  Chicago  on  an  investigation  of  the  meat  packers. 

The  Chaibmaii.  What  is  the  public  record  to  which  you  refer? 

Mr.  Breed.  A  newspaper  article. 

The  CBAmuAH.  All  right. 

Mr,  BsBED.  And  also  the  Government  either  had  begun  or  was  Just  about  to 
begin  a  grand  Jury  investigation  of  the  meat  packers  la  New  Tork.  This  also 
according  to  the  newspaper  report. 

In  December,  1919.  there  was  a  public  announcement  in  the  press,  and  I 
refer  particularly  to  an  article  which  I  have  in  my  hand  published  in  tiie  New 
York  Times  of  Saturday,  December  20.  1910,  In  the  editortal  column,  headed 
"The  Agreement  with  the  Packers."  I  think  that  might  be  offered  in  evidence, 
but  I  would  not  care  to  tave  it  written  Injust  at  this  place,  as  It  wouljd| 
destroy  the  continuity  of  my  statement,  but  would  suggest  that  it  be  put  near 
the  end  of  my  statement. 

The  Chaibman.  That  may  be  done. 

Mr.  Bbegd.  In  January,  1920,  there  were  also  public  press  reports,  numerous 
ones  of  which  I  have  here,  stating  details  of  the  proposed  decree  reported  to 
have  been  agreed  to  by  the  meat  packers,  and  that  Attorney  General  Palmer 
appeared  before  the  Committee  on  Agriculture  and  Forestry  of  the  Senate  and 
also  before  the  Committee  on  Agriculture  of  the  House  as  early  as  Wednesday, 
January  7, 1920.  and  submitted  the  stipulation,  which  is  without  date  but  signed 
by  the  Big  Five  meat  packers,  showing  that  they  were  willing  to  enter  into  a 
decree  containing  the  stipulations  referred  to. 

These  two  latter  dates,  namely,  the  first  published  date  that  we  saw  of  this 
proposed  decree,  December  19.  and  the  Attorney  General's  testimony  In  early 
January,  I  refer  to  because  of  Mr.  Campbell's  statement  that  he  had  no  oppor- 
tunity to  produce  on  behalf  of  the  California  canneries  before  the  court  making 
such  decree  any  testimony  in  the  action  brought  by  the  Government  against 
the  meat  packers.  There  la  no  question  that  at  least  two  months  prior  to  the 
date  of  Oie  entry  of  that  decree,  which  decree  was  entered  February  27,  1920, 
the  entire  public  of  the  United  States  was  thoroughly  informed  In  a  broad  way 
of  esactly  what  was  proposed  by  the  meat  packers  and  acc^ted  by  the  Gov- 
ernment in  connection  with  the  adjustment  of  this  very  important  economic 
question  which  had  been  discussed  publicly  as  the  result  of  the  Federal  Trade 
Conunission's  eKsmination  and  published  report  and  the  bearings  before  the 
Committee  on  Agriculture  and  Forestry  of  the  Senate  and  Committee  on  Agri- 
culture of  the  House. 
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A8  I  have  said  and  as  we  aU  know,  the  date  o(  the  decree  Itself  was  Feb- 
ruary 27,  1920.  I  should  now  like  to  refer  to  a  few  bietorical  farts  for  the 
record  which  happened  after  the  date  of  the  entry  of  the  conrt'a  degree. 

I  first  call  attentioD  to  the  fact  that  the  hearings  were  continued  upon  the 
Ho-called  packers'  control  bill  before  the  Senate  Committee  on  Agriculture  and 
Poreatry  and  also  before  tbe  House  Committee  on  Agriculture;  and  they  were 
continued  from  time  to  time  until  the  report  of  the  Joint  conferraice  committee 
whicb  Immediately  preceded  the  passage  of  the  peckerB'  control  bill  on  August 
IS,  1&21. 

The  records  of  the  hearings  before  those  cotmnlttees,  and  the  records  of  the 
conference  committee  report  show  that  all  r^erence  to  matters  sncb  as  pro- 
hibition against  the  meat  packers  operating  stock  yards,  stock  yard  market 
newspapers,  unr^ated  products,  and  so  forth,  which  were  covered  hy  the 
decree  that  the  packers  consesited  to  February  27,  1620,  were  eliminated  either 
from  the  provisions  of  tbe  bills  under  discussion  or  in  conference,  and  the 
fact  of  tbe  existence  of  the  consent  decree  was  repeatedly  referred  t»,  so  that 
the  packers'  control  bill  when  finally  passed  on  August  IB,  1921,  contained  no 
reference  to  these  items. 

And  it  I  may  be  permitted  to  express  a  general  opinion  of  law  I  would  say 
that  the  packers'  control  bill,  contrary  to  Mr.  Oampbell's  advice,  relates  only 
to  the  subjects  which  are  referred  to  In  the  title  of  tbe  bill  and  the  body  of 
the  bill,  essentially  meat  and  meat  food  products,  and  does  not  give  power  to 
tbe  Secretary  of  Agriculture  to  regulate  or  control  tbe  packers  if  this  decree 
is  modified  and  they  are  allowed  to  go  Into  tmrelated  lines. 

Tbe  CttAiEMAW.  We  would  like  to  have  you  gentlemen  discuss  that  in  your 
arguments,  if  you  see  fit.  , 

Mr.  Bbek).  We  will  be  ^d  to  do  so.  We  wish  very  much  that  this  com- 
mittee could  find  some  war  of  Invading  senatorial  dignity  and  asking  the  con- 
ference committee  of  the  two  Houses  of  tbe  Congress  what  tbe  real  truth  was, 
as  I  am  sure  you  would  find  that  the  facts  which  I  bave  stated  are  correct. 

I  would  also  call  attention  to  tbe  fact  that  tbe  bearings  In  the  proceeding 
brought  by  tbe  National  Wholesale  Grocers'  Association  against  the  railroads 
of  the  United  States,  in  wblcb  tbe  meat  packers  had  made  special  application 
to  intervene,  continued  after  February  27,  1920,  the  date  of  the  decree,  and 
that  the  records  of  those  bearings  will  show  that  the  meat  packers'  attorneys 
called  attention  to  tbe  fact  that  the  decree  of  tbe  court  bavliog  been  consented 
to  by  them  with  respect  particularly  to  their  going  out  of  unrelated  food  lines, 
thereby  made  the  subject  before  tbe  Interstate  Commerce  Commission  so  far 
as  tbe  carrying  by  tbe  packers  In  their  refrigerator  and  peddlet  cars  of  these 
unrelated  food  pfoducts  were  concerned,  "  an  academic  question."  I  believe 
those  were  tbe  words  used  by  tbe  meat  packers'  counsel. 

It  now  appears  that  after  the  decision  of  the  Interstate  Commerce  Commis- 
sion In  that  case,  and  after  tbe  passage  of  the  packers'  control  bill,  eliminating 
subjects  to  unrelated  food  products,  that  we  now  are  before  your  committee 
on  the  question  of  a  modification  of  their  consent  decree,  which  certainly  was 
a  fact  in  both  of  those  proceedings  conrtdered  by  both  parties. 

I  want  now  to  state  Id  behalf  of  the  wholesale  grocers  that  we  consider  the 
meat  packers,  as  such,  perfonn  a  very  great  and  vital  economic  service  to  the 
public  and  citizens  of  tbe  United  States:  perhaps  one  which  could  be  per- 
formed In  no  other  way  and  in  no  better  manner  or  in  no  more  economical 
manner. 

I  also  personally  believe  that  tbe  meat  packers  entered  Into  and  agreed  to 
the  decree  of  the  court  of  February  27,  1^0.  in  all  bonesty  and  with  tbe  in- 
tention to  settle  tbe  economic  question  that  was  then  under  aucb  widespread 
public  discussion.  And  I  sbaii  read  from  tbe  brief  before  tbe  Interstate  Com- 
merce Commission  in  the  case  of  tbe  National  Wholesale  Grocers'  Association  v. 
Director  General  of  Railroads,  and  so  forth,  being  a  brief  filed  on  behalf  of 
Armour  &  Co..  Morris  &  Co.,  Wilson  &  Co..  Swift  &  Co.,  Intervenors,  page  12 : 

"It  was  In  order  to  make  publicly  of  record  such  an  absolute  and  unquali- 
fied denial  of  any  effort  to  monopolize  the  food  products  of  tbe  country  as 
could  not  be  diluted  by  any  intelligent  mind  that  the  packers,  defendants  In 
the  .equity  proceedings,  consented  to  tbe  entry  of  tbe  decree  in  that  case," 

That  Is  a  public  record  and  I  believe  expresses  as  concisely,  clearly,  and 
forcibly  the  position  of  tbe  big  packers  as  of  that  time  as  could  be  done. 

I  would  also  like  to  !^y  at  the  request  of  the  ofltcers  and  directors  of  the 
National  Wholesale  Grocers'  Association,  with  many  of  whom  I  have  talked, 
that  If  the  meat  packers  have  changed  their  mind  with  respect  to  their  wlU- 
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ingness  to  comply  with  the  terms  of  the  decree  which  they  entered  into  with 
anch  patriotism  and  fervor,  we  would  ail  be  greatly  helped  and  aided  it  they 
would  come  here  before  this  committee  and  state  their  present  vlewa  on  the 
subject  in  a  perfectly  open  and  frank  fashion,  and  I  am  sure  they  would  re- 
ceive the  honest  and  serious  consideration  of  every  person  who  h(is  appeared 

Mr,  Vernon  Campbell  not  only  stated  before  your  coiutnlttee,  but  he  ap- 
peared before  the  Committee  on  Agriculture  of  the  House  and  the  Committee 
on  Agriculture  and  Forestry  of  the  Senate  and  made  practically  the  same 
statements  as  made  to  you,  only  he  did  not  hesitate  there  to  brand  the  whole- 
sale grocer  in  more  scathing  terms  and,  among  other  things,  he  stated  before 
tlie  Committee  on  Agriculture 

The  Chaikman  (interposing).  Give  the  page,  please. 

Mr.  Bbeko.  Page  108  of  the  hearings  before  the  Committee  on  Agriculture 
of  the  House  of  Representatives.  Statement  of  Mr.  Vernon  Campbell,  of  San 
Jose,  Calif. 

Tlie  Chaihmab.  What  bill  Is  It? 

Mr,  Bri£D.  H.  R,  508i,  May  23,  1921. 

The  Chaibmas.  You  may  proceed  with  your  statement. 

Mr.  Breed.  He  stated  that  he  appeared  for  the  Gelifornia  Cooperative  Can- 
neries, and  that  he  objected  to  this  decree  as  the  most  vicious  thing  that  ever 
came  before  the  American  people,  and  this  question  was  finally  asked  him  by 
Mr.  Voigt :  , 

"Mr.  VoioT.  The  men  that  are  back  of  this  decree,  that  la  the  power  you 
»re  complaining  of,  are  the  wholesale  grocers  of  the  United  States? 

■Mr.  Caupbbll.  Of  course.  Their  Interest  Is  not  the  Interest  of  the  con- 
sumer or  the  producer." 

1  refer  generally  to  hU  testimony  given  at  that  time  as  showing  bla  Was 
and  his  failure  to  disclose  any  facts  which  have  been  developed  In  this  pro- 
ceeding indicating  his  connection  with  the  meat  packers. 

As  bearing  on  the  history  of  this  matter  I  think  I  should  also  refer  to  and 
would  lilte  to  hav^  put  into  the  record  the  statement  made  by  the  Attorney, 
General  before  the  Committee  on  Agriculture  and  Forestry  of  the  Senate  In' 
hearings  on  bill  2199  and  2202.  being  in  part  4  of  the  printed  hearings  of  that 
committee,  page  37,  beginning  with  the  words  "Attorney  General "  near  the 
top  of  page  87,  and  closing  Just  ahead  of  the  question  by  Senator  Norris  near 
the  bottom  of  page  39 : 

"The  Attobnet  GESEKAr,  I  had  the  feeling  that  in  view  of  the  long-time 
investigation  of  the  packers,  the  way  in  which  that  question  had  been  mauled 
and  hauled  around  in  the  country,  that  they  were  entitled  either  to  a  vindica- 
tion or  the  Government  was  entitled  to  a  Judgment;  that  the  time  had  ap- 
proached for  a  show-down  In  the  courts. 

"  I  was,  of  course,  Immediately  faced  by  the  question  of  whether  the  pro- 
ceedings should  be  In  the  criminal  courts  or  on  the  civil  side.  The  Sherman 
antitrust  law,  as  you  gentlemen,  of  course  know.  Is  both  a  criminal  and  a 
civil  statute.  It  provides  a  penalty  and  provides  a  civil  remedy.  I  have  never 
conceived  that  the  Attorney  General  of  the  United  States  is  always  a  prose- 
cuting officer.  I  have  felt  that  he  was  the  counsel  for  .the  Government  and 
Ihrougli  it  the  people  for  whom  the  Government  is  built  to  serve.  I  believed 
it  was  hlH  duty  to  do  with  respect  to  those  clients  as  he  would  In  private  life ; 
that  is,  det'ide  which  course,  if  more  than  one  were  open,  would  be  in  the 
public  interest  and  would  bring  Justice  to  all  parties. 

■'  Without  having  definitely  decided  whether  we  would  proceed  in  the  crimi- 
nal courts,  or  in  the  ctvU  courts.  I  instructed  my  assistants  to  develop  some 
further  facts  in  relation  to  the  case  before  a  grand  Jury.  They  went  to  Chicago 
and  called  some  witnesses,  not  with  any  definite  Idea  of  getting  an  Indictment 
but  with  the  purpose  of  getting  out  some  further  evidence  that  we  needed. 
Of  course,  it  has  not  been  as  easy  matter  to  decide  in  a  case  of  this  kind 
whether  the  civil  or  the  criminal  processes  shall  be  invoked.  The  Sherman 
antitrust  law  has  been  upon  the  statute  books  30  years  without  any  Attorney 
General  having  succeeded  In  putting  anybody  In  Jail  under  It,  and  the  prospect 
of  th«  criminal  prosecution  was  not  bright 

"  While  the  ease  was  pending  before  the  grand  Jury  in  Chicago,  and  about 
the  time  that  I  had  Issued  orders  to  have  a  graud  Jury  Investigation  in  the 
city  of  New  York  to  develop  some  further  evidence  that  we  felt  we -needed,  I 
received  Intimations  that  these  packers  desired  to  see  me  with  reference  to 
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Justice ;  that  tbey  desired  to  present  tbeli'  side  of  it  to  the  Department  of 
Justic;  that  they  felt  they  had  never  been  accorded  a  proper  hearing — 1  quote 
the  message— before  the  Federal  Trade  Conimlsslou ;  and  that  before  I  acted 
they  would  like  an  opportunity  to  preseat  their  elde. 

"  I  replied  to  that  message  that  If  the  five  great  puckers  ileBlred  to  see  me 
with  the  Idea  of  dissuading  me  from  talcing  any  aclion  against  them,  If  thej 
desired  to  see  me  for  the  purpose  of  arguing  with  me  as  to  the  merits  of  the 
controversy,  I  did  not  care  to  meet  tliem.  I  had  gone  Into  that ;  I  had  satisfied 
myself  that  the  Government  had  a  case,  and  that  it  was  the  duty  of  the 
Attorney  General  to  present  it  In  some  court.  I  stated,  however,  that  if  they 
desired  to  come  to  me  with  the  idea  that  they  would  surrender  to  the  Govero- 
ment;  or  that  they  desired  to  see  how  far  they  could  go  in  complying  with 
the  requirements  as  the  Government's  law  officer  should  lay  down,  that  I 
should  be  perfectly  willing  to  see  them,  as  I  sltould  be  willing  to  see  any  de- 
fendant or  prospective  defendant  In  a  civil  or  criminal  prosecution  which  the 
Government  might  have  in  mind,  I  told  them  that  If  they  desired  to  come, 
they  should  come  through  their  principals  In  order  that  we  might  discuss  the 
matter  as  a  business  proiwsition  and  not  as  a  lawyers'  proposition. 

"Frankly,  I  thought  that  would  be  the  end.  But  I  was  advised  then  that 
they  would  like  to  send  a  representative,  competent,  who  would  speak  for  all 
of  them,  and  who  would  discuss  the  matter  witii  me  from  the  point  of  view 
of  my  reply,  and  that  point  of  view  only,  wltbout  argument  as  to  the  merits 
of  the  c^^e,  without  any  attempt  to  persuade  me  to  stop  uny  contemplated 
action,  but  only  with  the  thought  that  they  would  put  thpmselves  in  the  posi- 
tion, as  they  put  It,  of  law-abiding  citizens  and  do  what  the  Government  re- 
quired them  to  do,  if  tliey  could. 

"  With  that  understanding,  negotiation,  if  you  may  call  them  'negotiations,' 
t)egan.  At  any  rate,  a  representative  of  the  Company  came  to  nie,  and  I  dis- 
cussed it  with  bim. 

"  Senator  Nobris.  Who  was  the  representative  ? 

"  The  Attobnby  Gesebai,  Well,  the  flrst  man  to  come  to  me  was  Mr.  Dun- 
ham, who  Is  the  vice  president  of  Armour  &  Co.,  and  I  think  very  close  to 
Mr.  Armour,  who  came  to  me  with  satisfactory  credentials  to  show  that  he 
was  in  effect  speaking  for  all  of  them. 

"  After  that  it  was  a  matter  of  a  couple  of  months,  we  discussed  what  I 
thouglit  the  packers  ought  to  do;  they  answerwl  as  to  ivliat  they  felt  they 
could  do  and  what  they  could  or  would  not  do.  And  prepared  a  draft  of 
a  plan  which  I  was  willing  to  put  into  effect:  and  after  a  very  great  deal 
of  liesitancy  and  strong  objections,  the;'  finally  as.<:ented  to  it. 

"  Senator  Xorbis.  The  suit  had  not  yet  been  commenced? 

"  The  Attorney  Genebal.  No. 

"  Pending  these  discussions,  I  withheld  a  further  proceedlns  Iwfore  the  grand 
jury  in  New  York,  without  any  agreement  so  to  do.  I  hoped  that  possibly,  would 
come  to  a  point  where  I  could  call  It  a  finished  piece  of  business  without  a 
grand  Jury  Jnveatlgation. 

"Senator  Ransdell.  You  ni^nn  Chicago,  do  yon  not? 

"The  ArTOBNET  Gbnebai,.  No;  I  did  not.  I  started  In  Chicago,  hut  moved 
to  New  York. 

"  What  I  had  In  mind,  gentlemen,  was  this ;  An  indictment,  even  if  followed 
by  a  conviction,  and  even  if  that  were  followed  by  putting  somebody  in  jail. 
would  not  of  itself  have  brought  any  relief  directly  to  the  situation  which  had 
been  the  ground  for  so  many  complnints. 

"A  bill  in  equity  under  the  Sherman  antitrust  law,  bitterly  contested,  might 
not  have  achieved  some  of  the  things  that  I  felt  and  thought  everybody  else  who 
had  given  this  question  any  study  felt  ought  to  be  accomplished  if  we  were 
going  to  have  any  real  results  from  some  disintegration  of  this  business. 
Therefore,  It  seems  to  me  that  It  was  perfectly  proper  If  I  could,  to  require, 
in  the  circumstances,  that  certiiin  thiugs  he  done,  which,  imder  other  circutn- 
Rtances,  we  might  not  lie  able  to  accomplish,  and  if  I  were  able  to  set  that 
much  I  would  do  more  for  iny  client,  the  Government  of  the  United  States,  and 
the  people,  than  if  I  blazed  away  in  an  adverse  proceeding,  either  in  criminal 
or  civil  court. 

"I  had  particularly  in  mind  that  I  wanted  to  accomplish  five  things,  first, 
to  take  these  packers,  their  subsidiaries  and  their  principal  stockholders,  out 
of  the  stockyard  business  and  keep  them  out,  and  out  of  the  terminal  rail- 
roads which  entered  the  stockyards  and  keep  them  out,  and  out  of  the  Utc- 
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Block  market  publications  anil  keep  them  out;  tliat  with  the  Idea  of  giving  to 
llie  produtera  of  cattle  the  relief  ivliicli  I  undei-stood  they  had  long  been 
demanding.  If  I  understood  their  contentioD  aright,  it  was  that  they  were 
Iwinff  compelled  to  sell  their  product  In  the  market  controlled  by  the  pur- 
chaser, and  that  they  ouEht.  to  have  a  free  market,  either  owned  by  the  pub- 
lic or  In  which  they  theraselves  might  be  largely  interested,  if  not  In  a'con- 
Irolllng  position.  That  I  Insisted  upon  from  the  beginning,  and  that  is  written 
ill  this  dw'ree  in  language  that  permits  of  no  equivocation  or  doubt,  and  under 
it  nil  of  these  packers  and  all  of  their  owned  subsidiary  companies  and  all  of 
the  large  individual  defendants — individual  stockholders,  whose  names  I  will 
Kive  .Tou — are  put  out  and  kept  out  foi'ever  from  the  atockyard  business,  the 
tprminiil  railroad  business,  anil  the  livestock  or  market  publications,  and  their 
interest  in  those  concerns  are  to  be  disposed  of  under  such  n  plan  as  the 
mart  may  determine 

"  In  detail,  the  plan  is  worked  out  so  that  the  defendants  themselves  may 
present  a  plan  to  difjpose  of  their  Interests,  and  if  that  plan  Is  not  approved 
lij-  Ihe  conrt,  then  a,  method  is  made  by  which  the  court  may  lis  the  plan. 
This  is  designate<l  for  the  purpose  of  permitting:  the  producers  themselves,  If 
tliey  desire,  to  be  Bul)Stitute<l  In  the  ownership  of  the  stockyards  and  terminal 
rniimads  for  the  packers. 

"The  second  thing  I  desired  to  accomplish  was  to  take  them  out  and  keep 
them  out  forever  from  the  public  storage  warehouse  business ;  that  is  done  in 
tills  decree. 

■'The  third  thing  I  desired  particularly  to  do  was  to  take  them  out  and  par- 
ticularly to  keep  them  out,  in  order  to  answer  the  menace  which  we  felt  in  the 
ronntry  was  really  competitive  business,  of  the  retail  business  and  every  line 
and  of  every  kind.    That  is  done  by  this  decree. 

".\nd  the  next  thing  I  desired  to  do  was  to  take  them  out  and  keep  them  out 
nf  oil  of  the  unrelated  lines  of  business.  I  can  not  in  the  scope  of  my  remarks 
so  into  detail  as  to  how  that  is  done,  but  this  agreement  speaks  very  plainly 
for  itself  in  that  regard. 

"All  those  things  I  have  mentioned  I  insisted  upon  and  would  not  under  any 
circumstances  recede  from. 

"And  this  last  is  accomplisheil,  so  that  the  defendants,  being  the  companies, 
tlieir  subsidiary  companies  and  most  of  tlie  individual  stockholders,  are  re- 
.sirnined  from  owuIuk  any  controlling  interest  In  any  business  of  a  kind  which 
deals  in  the  goods  which  are  scheduled  In  this  decree,  and  those  goods  cover  the 
entire  range  of  commodities  in  which  the  packers  and  their  subsidiary  com- 
panies have  heretofore  dealt,  outside  of  meat  and  Its  by-products,  and  outside 
'if  butter,  milk,  eggs,  cheese,  and  poultry." 

I  would  also  like  to  say  to  the  committee  in  all  honesty  and  with  the  greatest 
sincerity  that  the  wholesale  grocers  regret  the  position  which  they  voluntarily 
And  themselves  in  before  your  committee,  namely,  of  being  asked  to  state  why 
the.v  oppose  modification  of  this  decree — because,  of  course,  they  must  be 
charged  in  your  minds  vrith  the  idea  that  their  statements  might  be  preju- 
diced— bnt  their  position  is  anocnalous.  It  almost  forces  them  into  an  attack 
upon  the  meat  itackers  when  as  a  matter  of  fact  the  meat  packers  have  con- 
sented to  an  action  in  the  Supreme  Court  of  the  District  of  Columbia,  and  we 
have  absolutely  no  evidence  that  the  ment  packers  are  not  satisfiwl  with  that 
liecree;  and  the  wholesale  grocers  are  satisfied  with  it  as  settling  an  economic 
(|iiestion.  And  yet,  we,  by  reason  of  the  statements  made  by  Mr.  Vernon  Carap- 
liell  in  favor  of  raodiflcntion.  and  his  connection  or  alleged  or  presumed  connec- 
tion with  the  meat  packers,  are  almost  forced  into  an  attack  upon  the  meat 
jmckers  which  might  seem  to  be  baaed  on  some  enmity.  The  wholesale  grocers 
have  no  enmity  against  the  meat  puckers.  The  wholesale  grocers  are,  of  course. 
opposed  to  regulated  monopoly,  such  as  the  meat  packers  are,  extending  their 
monopoly  Into  the  food  production  field  because  they  essentially  believe  In  the 
^mpetitive  system  for  production  and  distribution  of  food  products,  and 
honestly  believe  as  on  economic  theory  thot  that  produces  the  best  results  for 
the  largest  number  of  people  in  the  United  States,  and  gives  to  the  consumer 
foods  at  the  lowest  cost. 

We  will,  however,  I  suppose  produce  facts  which  will  seem  to  indicate  that 
this  is  a  fight  against  the  meat  packers,  and  yet  we  have  no  evidence  that  the 
meat  packers  want  to  be  fought,  and  we  have  no  desire  to  fight  them  In  any 
respect  with  this  consent  decree  as  it  stands. 

I  would  now  liketo  ofTer  in  evidence  a  letter  of  Secretary  Hoover,  written 
February  18.  IMS.  when  he  was  Food  Administrator,  to  the  President  of  the 
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United  states,  which  Is  a  public  document,  allowing  his  position  on  tliU  great 
economic  subject  and  wbich  sustains,  I  tliink,  the  evidence  which  has  been 
brought  out  here  that  a  monopoly  such  aa  that  which  the  Big  Five  packers 
constitute  shouM  not  l>e  allowed  to  extend  into  unrelated  lines. 

The  Chairman,  Has  that  been  published  before,  or  put  Into  our  record  here, 
I  mean? 

Mr.  Bbeed.  I  think  not. 

The  Chaibman.  I  thought  you  put  it  In,  Senator  Smith. 

Mr.  Smith.  I  put  in  those  extracts  from  It  that  I  considered  bearing  espe- 
cially upon  this  subject  and  not  the  whole  letter. 

The  Chaikman.  All  right,  the  letter  may  go  tn. 

(The  letter  referred  to  la  here  copied  In  full  Into  the  record,  as  follows :) 

United  States  Food  Administbation, 

Washington,  D.  C,  February  10, 1919. 

The  President  has  directed  the  publication  of  a  confld^tlal  report  made  to 
himself  by  Herbert  Hoover,  XJnited  States  Food  Administrator,  six  montbs  ago 
In  order  to  establish  the  real  position  of  Hoover  and  the  Food  Administration 
on  the  control  of  the  Chicago  packing  IndustrieH.  In  tlits  report  Mr.  Hoover 
again  reiterated  his  former  advice  of  the  national  danger  from  this  growing 
domination  of  the  Nation's  food  and  strongly  recommended  constructive  legisla- 
tion at  the  hands  of  Congress  rather  than  the  doubtful  stretch  of  temporary 
war  powers  of  the  Government  as  being  the  only  method  by  which  a  permanent 
solution  can  be  obtained. 

The  report  follows ; 

Septgmbeb  11, 1918. 

Deab  Mb.  President  :  In  response  to  your  i«quest,  I  beg  to  set  out  my  ob- 
servations on  the  recommendations  of  the  Federal  Trade  Commission,  witli 
regard  to  the  five  large  packing  Arms. 

I  scarcely  need  to  repeat  the  views  that  I  expressed  to  you  nearly  a  year  ago, 
that  there  Is  here  a  growing  and  dangerous  domination  of  the  handling  of  the 
Nation's  foodstuffs. 

I  do  not  feel  that  appreciation  of  this  domination  of  necessity  implies  wrong- 
doing on  the  part  of  the  proprietors,  but  Is  the  natural  outgrowth  of  various 
factors  which  need  correction.  In  an  objective  understanding  of  this  situa- 
tion. It  is  necessary  to  review  the  underlying  economics  of  Its  growth. 

At  one  time  our  food  animals  were  wholly  slaughtered  and  distributed  locally. 
The  Ingenious  turning  to  account  of  tlie  by-products  from  slaughtering  when 
dealt  with  on  a  large  scale  gave  the  fonndation  for  consolidation  of  slaughtering 
in  the  larger  centers.  From  this  grew  the  necessity  (or  special  cars  for  live- 
stock transport  and  the  large  stockyards  at  terminals.  The  creation  of  those 
facilities  were  largely  stimulated  and  to  a  considerable  extent  owned  by  the 
packers.  Added  to  this  was  the  application  of  refrigeration  processes  for  the 
preservation  of  meat,  which  at  once  extended  the  period  of  preservation  and  the 
radius  of  distribution  from  the  slaughter  centers,  enabled  larger  slaughtering 
nearer  the  great  western  producing  area,  and  further  contributed  to  the  cen- 
tralization of  the  Industry.  This  enlarged  scope,  particularly  the  i-efrigeratlon 
operations,  require  not  only  the  expensive  primary  equipment,  but  a  network 
of  refrigerator  cars,  icing  stations,  and  cold  storage  at  distribution  points. 
This  special  car  service  In  products  Is  of  the  nature  of  the  Pullman  service: 
it  must  traverse  railroad  lines  Independent  of  ownership,  and,  moreover,  it  is 
seasonal  and  varies  regionally  In  different  seasons.  For  each  railway  to  have 
foreseen  and  to  have  provided  sufficient  of  this  highly  specialized  equipment  is 
asking  the  impossible,  and.  In  any  event,  no  particular  railway  could  be 
expected  to  provide  sufficient  of  these  cars  to  answer  the  shifting  of  seasonal 
and  regional  demands  outside  Its  own  lines. 

Thus,  the  provision  of  a  large  part  of  the  stockyards  and  car  services  lias 
naturally  fallen  in  considerable  degree  to  the  larger  and  more  wealthy  packers 
who  have  used  their  advantages  as  in  effect  a  special  and  lai^ly  exclusive  rail- 
way privilege  with  which  to  build  up  tJielr  own  business. 

From  the  stage  of  establishment  of  a  multiplicity  of  marketing  facilities,  such 
as  cold  storage,  warehouses,  branch  offices,  etc.,  grew  direct  dealings  wltb  retail 
dealers  and  finally  resulted  In  a  large  elimination  of  the  wholesale  traders. 

Through  this  practical  railway  privilege,  the  numerous  branch  establishments, 
rJie  elimination  of  wholesale  iu termed larles  and  with  large  banking  alliances. 
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this  group  have  found  themselves  in  position,  not  only  to  dominate  the  distribu- 
tion of  interstate  animal  products,  but  to  successfully  iuvade  many  other  llne»i  of 
food  and  other  commodity  preparation  and  distribution.  Their  excelleui^e  of 
organization,  the  ataudine  of  their  brands,  and  control  of  facilities  now  threaten 
even  further  inroads  against  independent  manufacturers  and  wholeaalen;  of 
other  food  products.  Tliey  now  vend  scores  of  different  articles,  and  this  con- 
stantly increasing  list  now  approaches  a  dominating  proportion  of  the  interstate 
business  in  several  different  food  lines. 

It  is  a  matter  of  great  contention  as  to  whether  these  five  flrnis  compete 
amongst  themselves,  and  the  records  of  our  courts  and  public  bodies  are  nioiiu- 
uieuts  to  this  contention. 

Entirely  aside  from  any  question  of  conspiracy  to  eiimiuate  competition 
amongst  themselves  and  against  outsiders,  it  appears  to  me  that  these  five  firms, 
elOBely  parallellug  each  other's  business  as  they  do,  with  their  wide  knowledge 
of  businesB  conditions  In  every  section,  must  at  least  follow  coincident  liues  of 
a<!tlon  and  must  naturally  refrain  from  persistent,  sharp,  competitive  action 
toward  each  other.  They  certainly  avoid  such  competition  to  considerable 
extent.  Their  hold  on  the  meat  and  many  other  trades  has  become  so  large 
through  the  vast  equipment  of  slaughter  bouses,  cars,  and  distributlug  branches, 
and  banking  aiiianees  wbiob  each  of  the  five  controls,  that  it  is  practically  incai- 
ceivable  that  any  new  firms  can  rise  to  their  class,  and  in  any  event  even  sliarp 
competition  between  the  few  can  only  tend  to  reduce  tlie  number  of  five  and  not 
increase  It.  Of  equal  public  importance  Is  the  fact  that  their  strategic  advantage 
In  marketing  equipment,  capital  and  orgaoizatiou  must  tend  to  further  increase 
the  area  of  their  Invasion  into  trades  outside  of  animal  products.  Furthermore, 
as  these  few  flrma  ar^the  final  reservoir  for  all  classes  of  anliiiais,  when  the  few 
yards  where  they  buy  become  erratically  oversupplied  with  more  animals  than 
their  absolute  requirements.  It  remains  in  their  hands  to  fluctuate  prices  by  mere 
refusal  to  buy — and  not  necessarily  by  any  conspiracy.  In  other  words,  tlie 
narrow  number  of  buyers  undoubtedly  produces  an  unstable  market  which  reacts 
to  discourage  production.  It  can  be  contended,  I  believe,  that  those  concerns 
have  developed  great  economic  efficiency,  that  their  costs  of  manufacture  and 
profits  are  made  from  the  wastes  of  forty  years  ego. 

The  problem  we  have  to  consider,  however,  is  tlie  ultimate  social  result  of 
this  expanding  domination,  and  wbetlier  it  can  be  replaced  by  a  system  of 
lietter  social  character,  and  of  equal  economic  efficiency  for  tlie  present  and 
of  greater  promise  for  the  future.  It  la  certain,  to  my  mind,  and  these  busi- 
nesses tiave  t>een  economically  efficient  In  their  period  of  competitive  upgrowth, 
but,  as  time  goes  on,  this  efficiency  can  not  fall  to  diminish  and,  like  all 
nionopoiles,  begin  to  defend  Itself  by  repression  rather  than  by  efficlenqy. 
The  worst  social  result  of  this  whole  growth  in  domination  of  trades  is  the 
undermining  of  the  initiative  and  the  equal  opportunity  of  our  people  and  the 
tjrauDy  which  necessarily  follows  in  the  commercial  world. 

Tlie  Federnl  Trade  Commission's  recommendations  fail  into  three  parts: 

(A)  That  the  Railroad  Administration  take  over  all  uulmal  and  refrigera- 
tion car  services. 

iB)  That  they  take  over  the  stockyard  terminal.'^. 

(C)  That  the  Federal  Government  Itself  take  over  the  packers'  branch 
houses,  cold  storage  warehouses,  etc.,  with  view,  I  assume,  to  the  establisiiing 
uf  equal  opportunity  of  entruiK'e  into  distribution  among  ali  manufacturers 
uiid  traders. 

As  to  the  first  part  of  this  recommendation,  on  ear  service,  I  am  In  full 
acreenient  and  may  recall  to  you  that  soon  after  its  installation  we  reconi- 
iriended  that  the  Railway  Administration  should  lake  over  and  operate  all 
jirivnte  car  lines  in  food  products.  This  has,  t<)  some  degrie,  been  accom- 
plished throu^  their  car  service  division. 

Tliese  arrangements  are  purely  under  war  powers,  and  if  the  reforms  pro- 
nnsed  are  to  be  of  any  value,  they  must  be  placed  upon  a  permanent  basis  and 
not  merely  for  the  war.  There  can  he  no  doubt  that  the  car  services,  in  order 
to  obtain  the  results  desired  and  the  greatest  national  economy,  must  be 
Kreatly  expanded  and  must  be  operate*!  from  a  national  point  of  view,  ratlier 
than  from  that  each  individual  railway.  Moreover,  they  ore  highly  technical 
services  tieyond  the  ordinary  range  of  railway  management  and  need  to  em- 
lirace  all  cooled  cars  as  well  as  meat  cars.  Whether  this  service  on  a  national 
wale  should  be  conducted  by  the  Government  or  by  private  enterprise,  under 
control  as  a  public  utility,  seems  to  me  to  require  furthB'  thouglit  and  in  any 
event  to  depend  upon  the  ultimate  disposal  of  the  railway  question. 
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As  to  the  stoekfaTdB,  I  am  In  asreetneiit  that  they  should  be  eotlrelf  dis 
(isaoclated  from  the  control  of  the  packers.  A  dlBtlnction  must  be  drawn  be- 
tween the  stockyards  as  a  pbyslcal  market  place  and  the  buying  and  Belliag 
conducted  therein.  In  the  first  sense,  the  complaints  largely  center  around 
the  exclusion  not  of  buyers  and  sellers,  but  of  the  preventlOD  of  competitors 
from  establishing  packing  plants  either  upon  land  of  the  yards,  or  of  obtaining 
track  and  other  connections  therewith.  The  solution  of  this  problem  in  per- 
manent form  will  also  depend  upon  the  ultimate  solution  of  the  railway 
problem.  If  the  Government  should  acquire  the  railways.  It  would  appear 
to  me  that  It  should,  as  a  part  of  the  system,  acquire  the  yards.  If  the  Gov- 
eroment  returns  tlie  railways  to  their  owners,  it  would  appear  to  me  that  these 
ends  could  be  accomplishea  by  appropriate  regulation  under  the  Interstate 
Commerce  Commission,  and  this  should  be  done  ad  Interim.  Aa  to  the  wrong 
practices  between  buyers  and  sellers,  these  would  not  bp  corrected  by  the 
Government  owning  or  controlling  the  physical  yards ;  they  are,  in  fact,  now 
under  war  regulation  by  the  Department  of  Agriculture. 

As  to  the  recommeudatlon  tliat  the  Federal  Government  should  at  once  take 
over  the  packers'  branch  houses,  cold  storage  and  warehouse  facilities,  I  find 
much  difficulty.  I  do  not  assume  that  the  trade  c()rainlasioH  contemplates  the 
Government  entering  upon  the  purchase  and  sale  of  meat  and  groceries  at  these 
establishments.  Nor  does  it  appear  to  me  that  the  individual  separate  and 
scattered  branch  houses  of  the  packers  furnish  any  proper  physical  basis  for 
free  terminal  wholesale  markets.  In  discussion  with  the  independent  packers, 
I  find  no  belief  that  the  packers'  branch  houses  would  serve  as  a  ba^s  of  nni- 
versal  market  service,  and  I  find  much  differences  of  opinion  as  to  public 
markets  as  a  solution.  Any  of  the  great  packers'  equipment  in  this  particular 
would  In  any  event  require  a  great  deal  of  extension  to  e(fe<:t  such  objectives, 
and  we  are  in  no  position  to  find  the  material  and  labor  during  the  war. 

We  do  need  an  absolute  assurance  to  the  food  trades  of  such  terminal 
facilities  as  will  allow  any  manufacturer  or  dealer  In  any  food  product 
equal  opportunity  to  handle  and  store  tils  goods  pending  their  final  distribu- 
tion. The  usefulness  of  either  public,  wholesale,  or  retail  markets  In  the 
promotion  of  these  ends  Is  a  matter  of  great  division  of  opinion.  The  most 
predominant  feeling  in  the  independent  trades  is  that  if  sites  can  be  made 
available,  adjacent  to  railway  facilities,  the  trades  themselves  would  solve 
the  matter.  In  any  event,  ttie  whole  public  market  question .  Is  peculiar 
to  each  city  and  town,  and  my  own  inquiries  find  little  belief  that  the  present 
branch  houses  of  the  packers  would  serve  this  purpose.  Furthermore,  my 
own  instinct,  in  any  event,  is  against  Federal  ownership  of  such  facilities, 
and  our  own  Inquiries  rather  Indicate  that  If  transportation  qnestfons.  together 
with  factors  mentioned  later  on,  are  put  right,  this  problem  will  Stdve  itself. 
Altogether,  I  do  not,  consider  that  the  prime  object,  of  maintaining  the  initiative 
Of  our  citizens  and  of  our  local  communities  is  to  be  secured  by  this  vast  expaa- 
slon  of  Federal  activities. 

There  are  certain  matters  relating  to  the  development  and  control  of  the 
packing  industry  which  are  not  referred  to  in  the  report  of  the  trade  coni- 
,  mission,  which  appear  to  me  of  first  Importance.  One  effect  of  the  great 
'centralization  of  this  industry  has  been  the  stultification  or  decline  In  slaughter 
near  many  large  cities  and  towns.  I  believe  this  has  been  iaitially  due  to  the 
Inability  to  i-ecover  by-products  to  such  advantage  as  under  the  centraliza- 
tion, a  disability  that  does  not  now  generally  esist,  for  most  of  these  products 
now  have  an  outlet.  It  has  also  been  partially  due  to  the  cheaper  animals 
from  the  cheaper  lands  of  the  West — and  this  disparity  in  costs  of  animal 
production  has  greatly  diminished  with  settlement  of  the  country.  It  la 
also  partially  due  to  at  least  the  fear  that  the  packers  would  direct  their 
power  of  underselling  against  such  enterprises.  If  proper  abattoirs  could 
be  extended  near  the  larger  towns,  possibly  with  municipal  help  and  the 
operations  therein  protected  from  illegitimate  competition,  I  believe  they 
would  not  only  succeed,  but  would  greatly  stimulate  the  local  production 
of  meat  animals.  One  effect  would  be  a  great  Btabillzation  of  prices  by  a 
wider  based  market  than  that  now  so  largely  dependent  upon  a  small  group 
of  buyers. 

Another  phase  of  the  question  lies  around  the  fact  that  I  feel_  the  soJu- 
tiuus  propounded  by  the  trade  commission  will  not  entirely  solve  the  problem 
of  the  invasion  of  many  other  lines  of  food  handling  besides  animal  pro- 
ducts. This  portion  of  their  business  is  more  largely  suwwrted  by  their 
larger   credits  and   their  elimination  of   the   wholesale  grocer,    rather   than 
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itpoD  railway  privilege.  As  to  wbetber  such  goods  can  be  vended  more 
eeonomically  direct  than  through  the  wholeaaler  is  a  natter  o(  much  conten- 
tion. It  Bcems  to  me,  however,  that  this  whole  phase  of  absorption  of  other 
food  indnstries  requires  consideration.  It  appears  to  me  at  least  worth 
Uioiight  as  to  whether  these  aggregations  should  not  be  conQned  to  more 
narrow  and  limited  activities,  say  those  involved  in  the  slaughter  of  animals, 
Ihe  preparation  and  marketing  of  the  products  therefrom  alone.  Such  a 
course,  might  solve  the  branch  house  problem,  and  It  ia  not  an  unknown  legisla- 
tive control,  as  witness  our  banks,  railways  and  insurance  companies. 

One  other  cause  also  chokes  the  free  marketing  of  food  In  the  United 
States,  which  will  not  be  reached  by  the  ultimate  action  on  the  above 
lines,  and  that  is  the  present  insufflclent  standardization  of  our  food  pro- 
dacts,  and  this  would  contribute  to  strengthen  the  Independent  manufacture. 

lu  summation,  I  believe  that  the  ultimate  solution  of  this  problem  le  to 
b«  obtained  by  assuring  equal  opportunity  In  transportation,  equal  oppor- 
tunity In  the  location  of  manufacturing  sites  and  of  terminal  sites,  and  the 
liDiitation  of  the  activities  of  these  businesses. 

In  this  situation,  I  believe  that  the  fifty  minor  meat  packing  establishments 
and  the  hundreds  of  other  food  preservers  could  successfully  expand  their  inter- 
state activities  and  that  local  slaughter  would  Increase  with  economic  gain  to 
the  community,  and  all  through  continued  competition  constantly  improve  our 
manufacturing  and  distributing  processes  to  the  advantage  of  both  producer 
and  consumer.  The  detailed  methods,  except  in  the  manifest  case  of  car  and 
stock  yard  control,  require  much  more  thought. 

The  activity  of  the  Pood  Administration  Is  necessarily  founded  on  secnrlng 
the  largest  service  and  the  least  disruption  and  danger  to  distribution  during 
this  period  of  national  strain.  To  take  such  a  radical  step  afl  to  seize  the 
packers'  branch  houses  for  the  war  would  effect  no  permanent  Talues  and 
would  surely  disrupt  distribution  at  this  time.  The  packers  are  today  per- 
formiug  their  economic  duties  of  preserving  and  distributing  the  meat  supplies 
to  our  own  population  and  the  Allies,  as  distinguished  from  the  social  results 
of  their  organization,  and  the  only  outstanding  question  from  a  purely  wln-the- 
war  point  of  view  Is  whether  the  packers  are  today  imposing  upon  their  com- 
petitors and  whether  their  remuneration  le  esorbltant.  These  are  matters 
which  can  be  remedied  during  the  war  by  regulation  and  taxation. 

I  would,  in  any  event,  separate  the  whole  problem  into  a  question  as  to  what 
should  be  done  as  a  war  emergency  and  what  should  be  done  as  a  permanent 
solution  of  the  whole  question.  I  do  not  feel  that  the  Government  should  un- 
dertake the  solution  of  the  problem  by  the  temporary  authority  conferred  under 
the  war  powers  of  the  Railway  and  Food  Administrations,  which  must  terminate 
with  peace,  but  rather  that  It  should  be  laid  before  Congress  tor  searching  con- 
sideration, exhaustive  debate,  and  development  of  public  opinion.  Just  as  has 
been  necessary  in  the  development  of  the  public  interest  In  our  banks.  Insurance 
companies,  and  railways. 
Yours,  faithfully, 

Hebbebt  Hoover. 

His  Excellency  the  Pbebident  of  the  UNncD  States,  Waahington,  D.  C. 

Mr.  BsEEa>.  I  now  .put  in  evidence  a  letter  written  by  the  Hon.  John  W.  Weeks, 
addressed  to  the  Hon.  William  S.  Kenyon,  United  States  Senate,  which  la  a 
■  public  document,  taken  from  part  2  of  the  hearings  of  the  Committee  on  Agri- 
culture and  Forestry  of  the  Senate,  on  Senate  bill  2199  and  Senate  bill  2202, 
of  September  3,  1819.    The  letter  is  dated  Lancaster.  N.  H.,  August  22,  1919. 

(The  letter  referred  to  Is  here  copied  in  full  in  the  record,  as  follows:) 

Mount  Pbospect,  Lancabteb,  N.  H.,  Avguit  22,  1919. 
Hon.  William  S.  Kenton, 

United  States  Senate,  Washington,  D.  C. 

Mt  Dear  Kenton  :  I  am  well  aware  how  ineffective  tt  is  for  one  who  has  not 
heard  all  the  evidence  to  pass  on  any  pending  matter,  and,  moreover.  It  Is  almost 
an  Impertinence  for  a  farmer  living  In  the  extreme  northern  end  of  New  Hamp- 
shire to  make  a  suggestion  relative  to  l^islation,  but  after  I  Bnlsb  my  day's 
work  I  have  little  to  do  except  to  look  over  the  papers,  and  I  am  following  some 
of  the  activities  of  my  friends  In  Washington  with  interest. 

One  of  the  things  now  receiving  a  great  deal  of  newspaper  attention  and  in 
which  we  ere  all  more  or  less  interested  is  the  question  of  food  supplies,  and 
In  that  connection  the  activities  of  the  packers  are  receiving  the  usual  de- 
nunciations and  defense.    I  have  rather  positive  views  on  that  subject,  which 
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may  or  may  not  accord  with  yours,  but  In  any  cnse,  I  waot  to  very  briefly  s^nii 
tbem  to  you. 

Sncb  Investigations  as  I  have  made  of  tlie  packers'  activities  In  the  past  leads 
me  to  the  conclusion  that  they  liandle  the  meat  business  of  the  country  most 
efDclently,  and  that  if  there  were  not  sucli  organizations  as  the  packers  with 
their  methods  of  distribution  the  coosumers  would  probably  pay  more  for  tlieir 
meat  products  and  In  many  cases  not  get  as  good  meats  as  they  do  under  present 
conditions.  I  doubt  If  that  general  proposition  can  be  successfully  controverted, 
and  personally  I  think  it  would  be  a  pity  to  Interfere  with  a  system  that  enables 
a  citizen  in  tbe  most  remote  section  to  i^t  tiie  benefit  of  this  great  busmees 
with  almost  as  much  regularity  and  with  very  little  more  cost  than  the  citizen 
In  the  large  center,  but  there,  I  think,  the  packers  ought  to  atop.  Unfortunately 
they  have  not  done  so  and,  us  I  see  It,  are  i^radually  reaching  out  and  either 
temporarily  or  permanently  controlling  other  food  products.  They  did  it  dur- 
ing the  war  without  any  question,  purchasing  the  output  of  many  cannli^;  fac- 
tories, the  products  of  which  had  nothing  whatever  to  do  with  the  meat  bu^ness, 
and  selling  it  to  the^  OoTernment  lu  man.y  cases  or  to  others  in  some  cases. 

I  am  told  for  example,  tliat  the  Cudahys  are  building  enormous  canniog  fac- 
tories in  the  Hawaiian  Islands  and  purpose  controlling  the  canned  pineapple 
industry,  which  la  a  very  important  one  there,  as  you  know.  1  do  not  thiak 
that  that  kind  of  activity  should  go  on.  It  would  be  unthinkable  and  certain); 
nnbflarahle  to  permit  n  half-dozen  men  or  a  half-doEen  firms  to  obtain  control 
of  the  food  supply  of  this  country,  even  assuming  that  it  would,  on  tbe  whole, 
be  efficiently  managed.  Undoubtedly  tbe  packers  will  contend — and  tbe  con- 
tention has  a  great  deal  of  merit— that  having  such  distribution  facilities  (or 
their  meat  products  those  faellitles  should  be  worked  to  their  full  capacity  to 
get  the  highest  efficiency  and  a  resulting  lower  cost,  and  that  for  that  reason 
they  should  go  Into  the  manufacture  and  distribution  of  other  products  than 
meat.  But  there  is  grave  danger  of  trouble  resulting  from  such  a  monopoly 
wliich  is  too  great  to  warrant  its  being  permitted  even  if  there  is  a  lesseomg 
of  elficlency  as  a  result. 

If  you  could  work  out  a  solution  of  this  difficulty  which  would  divorce  the 
packers  from  handling  of  an,v  food  products  not  related  to  the  legitimate  pack- 
ing industry,  my  impression  is  that  yon  would  leave  that  part  of  the  high  cost 
of  living  problem  in  the  best  possible  shape. 

I  am  sure  you  will  pardon  this  Intrusion  and  will  file  my  letter  in  tbe  good 
old  waste  basket  If  you  do  not  see  anything  in  it  which  merits  your  con- 
sideration. 

Sincerely  yours, 

John  W,  Weeks. 

Mr.  Bbeed.  On  the  economic  question  of  course  nothing  that  any  of  these 
witnesses  can  produce  can  equal  the  facts  contained  in  the  report  of  the  Federal 
Trade  Commission  on  this  subject.  That  report  is  the  result  of  investigation 
and  contains  innumerable  facts  showing  the  character  of  the  monopoly  of  the 
Big  Five  meat  packers :  the  methods  which  bave  beeu  used  by  them,  and  the 
methods  which  were  being  used  by  them  In  getting  into  these  unrelated  lines. 

We  hope  this  committee  will  take  cognizance  of  that  report  of  the  Federal 
Trade  Commission,  and  also  hope  that  members  of  the  Federal  Trade  Com- 
mission will  appear  here,  as  they  should,  and  produce  pertinent  facts. 

The  Chaisman.  The  Federal  Trade  Commission  expects  to  appear  before  the  _ 
committee. 

Mr.  Breed.  I  would  merely  like  to  read  Into  the  record  from  the  summary 
and  report  of  the  Federal  Trade  Commission  on  tlie  meat  packing  industry, 
being  their  letter  to  the  President  of  the  United  States  dated  July  3,  1818, 
the  following  sentences : 

"  It  appears  that  five  great  packing  concerns  of  the  country,  Swift,  Armour, 
Morris,  Cudahy,  and  Wilson,  have  attained  such  a  dominant  position  that  thej 
control  at  will  the  market  in  which  they  buy  tlieir  supplies,  the  market  in  which 
they  sell  their  products,  and  hold  the  fortunes  of  their  competitors  In  their 
hands." 

The  Chairman.  At  what  page  is  that  to  be  found? 

Mr.  Breed.  At  page  24  of  the  report  and  summary  and  part  1,  dated  June  21, 
1919,    I  quote  further  from  the  report : 

"  We  have  found  that  it  Is  not  so  much  the  means  of  production  and  prepara- 
tion, nor  the  sheer  momentum  of  great  wealth,  but  the  advantage  wbich  is  ob- 
tained through  a  monopolistic  control  of  the  market  places  and  means  of  trans- 
portation and  distribution.    If  these  five  great  packing  concerns  owned  no  pack- 
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ing  plants,  killed  do  cattle,  and  still  retained  control  of  the  Instruments  of 
trail ^ortation,  of  marketing,  and  of  storage,  tbeir  position  would  not  be  less 
slroDi;  tlian  It  Is." 

I  continue  auoting  from  the  report  of  the  Federal  Trade  Commission : 

"  The  actual  and  potential  powers  of  these  corporate  groups  and  individuals 
are  far  greater  and  much  more  menacing  to  the  welfare  and  true  prosperity 
of  the  Nation  than  this  enumeration  of  industrial  possessions  would  Indicate. 
The  greater  menace  lies  in  tlie  fact  that  the  Big  Five  have  entrenched  themaelvs 
Id  what  may  be  called  the  strategical  positions  of  control  of  food  distribution. 
These  strategical  positions,  which  serve  not  only  to  protect  the  controls  which 
the  big  packers  have  already  acquired  but  insure  their  easy  quest  of  new 
fields,  are"— 

Then  it  says: 

"Stockyards,  with  their  collateral  institutions,  such  as  tertuinal  railroads, 
catUe  loan  banks,  market  papers,  private  refrigerator-car  lines  for  the  trans- 
portation of  all  kinds  of  perishable  foods. 

"Cold-storage  plants  for  the  preMrratlon  of  perishable  foods, 

"The  branch-hoDse  system  of  wholesale  dlstributlMi. 

"Baniis  and  real  estate." 

The  Chaibman.  Those  are  merely  condusions  and  opinions  of  the  Federal 
Trade  Commisaion,  are  they  sot? 

Mr.  BBj:m.  They  are  their  stfftements  In  their  summary  of  their  report,  facts 
as  I  understand  backing  up  these  statements  being  included  in  several  volumes 
coDstituting  the  Federal  Trade  Commission's  report. 

The  Oh«bm*b.  You  do  not  know  what  is  in  the  flies  of  Oae  Federal  Trade 
CoBimisaion  to  substantiate  this  statement  do  you} 

Mr.  Bbked.  I  did  not  get  that  question,  Mr.  Cbalmian. 

The  Ghaikvan.  Do  you  know  what  is  in  the  fllee  of  the  Federal  Trade  Gom- 
mlBsion  on  which  these  conclusions  are  basedf 

Ur.  Bbeed.  I  only  know  what  Is  contained  In  the  reports  that  are  pubUeAed. 
I  have  no  Information  about  details  that  they  have  la  their  flies,  nor  that  which 
may  be  in  the  files  of  the  Attorney  General  on  the  same  subject.  I  do  know, 
however,  that  the  filea  of  the  Attorney  General's  office  and  also  of  the  Federal 
Trade  Commisaion  should  contain  much  of  Importance  on  these  matters.  And 
in  that  connection  I  would  call  attention  to  the  following  list  of  prosecntions  of 
tlw  meat  packers,  which  were  conducted  largely  by  tlie  various  Attorneys  Gen- 
eral of  the  United  States  and  running  over  a  pertod  of  the  last  20  years. 

SOME  FBOSBCUnONS  OF  THE  UBAT  PACKERS. 

1902-3.— United  States  v.  Swift  &  Co..  Cudahy  Packing  Co.,  Armour  &  Co.. 
Morris  &  Co.,  and  others.  Proceedings  resulting  in  an  injunction,  restraining 
defendants  from  engaging  in  combination  and  conspiracy  in  restraint  ot  trade 
and  commerce  in  fresh  meats  among  the  States.  Proceedings  brought  in  United 
States  District  Court  for  the  Northern  District  of  Illinois.    Injunction  gi-anted. 

1005.— United  States  i>.  Armour  &  Co.,  Swift  &  Co.,  Morris  &  Co.,  Cudahy 
&  Co.,  J.  Ogden  Armour,  Charies  W,  Armour,  Louis  F.  Swift,  Edward  P.  Swift, 
Edward  Morris,  Ira  N.  Morris,  Edward  A.  Cudahy,  and  others.  Indictments 
returned  by  United  States  grand  Jury  against  the  above-named  ddendants  In 
the  United  States  District  Court  for  the  Northern  District  of  IlUnols.  Indi- 
vidual defendants  pleaded  immunity  on  the  ground  that  they  were  compelled 
to  give  evidence  against  themselves  before  the  Commissioner  of  Gorporationa. 
The  Jury  found  for  the  Individual  defendants.  The  corporate  defendants  were 
held  for  further  trial.  Cases  against  them  continued  and  adjourned  from 
time  to  time.  Nolle  prosaequi  entered  on  February  25,  1913.  (See  142 
Fed.,  808.) 

1905.— United  States  v.  Swift  &  Go.  et  al.  Injunction  granted  In  1903, 
immaterially  modified  by  the  United  States  Supreme  Court.     (106  U,  S,  375,) 

1907.— United  States  v.  Armour  Packing  Co.,  Swift  &  Co.,  Morris  &  Co., 
Cudahy  Packing  Co.  Defendants  convicted  in  the  United  States  District 
Court  for  the  Western  District  of  Missouri  for  violations  of  the  Blkins  Act  of 
1903,  In  obtaining  unlawful  concessions  in  certain  freight  rates.  Affirmed  in 
the  United  States  Supreme  Court.     (209  U.  S.,  56.) 

1910.— United  States  v.  Louia  F.  Swift,  Edward  F.  Swift,  Charles  H.  Swift, 
Francis  A.  Fowler,  Edward  Tilden,  J.  Ogden  Armour,  Arthur  Meeker,  Thomas 
J.  Connors,  Edward  Morris,  Louis  H.  Heyman.  Indictments  filed  against  these 
aefendants   in   United   States    Circuit   Court,    Northern    District    of   Illinois, 
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1  division,  charging  a  combination  Id  restraint  of  trade  and  interstate 
commerce,  end  the  maintenance  of  understanding,  agreement,  and  arrange- 
ment among  tbemselvea  whereby  they  Bxed,  regulated,  and  controlled  the 
"prices  of  their  products. 

March  22,  1911,  defendants'  motions  to  quash  indictments  denied  hy  eourt. 

March  22,  1811,  pleas  In  abatement  Sled  by  defendants.  Motion  to  strike 
trom  filea  denied.  Demurrers  to  the  pleas  In  abatement  sustained.  (180 
Fed.,  1002.) 

May  12,  1911,  demurrers  to  Indictments  overruled.     (188  Fed.  92.) 

March  20,  1912,  verdict  of  Jury,  not  gnllty.    Def^kdanta  discharged. 

1910.— United  States  v.  Louis  F.  Swift,  Edward  P.  Swift,  Charles  H.  Swift, 
Francis  A,  Fowler,  Edward  Tllden,  J.  Ogden  Armour,  Arthur  Meeker.  Thomas 
J.  Connors,  Edward  Morrla,  Louis  H.  Heyman.  Indictments  returned  against 
above  defendants  charging  them  with  engaging  In  a  conspiracy  in  restraint 
of  trade  In  the  slaughtering  of  live  stock,  and  ciiarglng  them  with  a  con- 
spiracy to  eliminate  competition  which  would  otherwise  exist  between  the 
Swift,  Armour,  and  Morris  defendants  and  the  National  Packing  Co.  (a  cor- 
poration owned  and  controlled  by  Armour,  Morris,  and  Swift  interests)  in 
the  purchase  of  live  stock  and  the  sale  of  fresh  meatB  and  the  use  of  uniform 
and  agreed  methods  In  flzint;  a  basic  price  upon  which  to  market  and  sell  the 
meat,  the  exchange  of  Information  regarding  the  sale  of  meats  and  the  fixing 
of  a  margin  of  profit  to  be  obtained  by  each  i^clclng  house  when  sold. 

February  23,  1913,  nolle  prossequi  entered  on  motion  of  United  States 
attorney.    Defendants  discharged. 

1915, — Prosecution  In  Texas  State  court  against  Swift,  Armour,  and  Morris 
for  combination  and  conspiracy  In  restraint  of  trade  in  the  operation  of  cotton 
oil  mills.     Defendants  found  guilty  and  enjoined  from  joint  operation. 

1919. — Onlted  States  grand  Jury  investigation  of  the  meat  packers  at  Chicago. 

United  States  grand  jury  investigation  Of  meat  packers  at  New  York. 

1920.— United  States  v.  Swift  &  Co,  et  al.  Decree  entered  by  consent  of 
the  defendants  from  handling  certain  unrelated  lines  and  requiring  their 
withdrawal  from  certain  activities.     (Now  the  subject  of  this  hearing.) 

The  OHAiBif  AH.  In  how  many  of  them  were  there  convictions,  do  you  know? 

Mr,  ^lEED.  I  think  the  record  I  have  introduced  niay  show.  I  would  also 
call  attention  to  the  statement  made  on  page  9  of  the  same  report  of  the 
Federal  Trade  Commission,  dated  Jnly  8,  1918  [reading] : 

"  Cases  of  this  nature  Involving  violation  of  law  have  been  placed  in  tlie 
hands  of  the  Department  of  Justice  for  appropriate  action.  It  should  be 
remembered  also  In  considering  the  results  of  this  Investigation  that  these 
corporations  are  now  operating  under  a  Federal  Injunction  issued  in  1903; 
that  they  have  been  Informed  by  the  Attorney  General,  In  1912,  at  the  disso- 
lution of  the  National  Packing  Company,  that  they  would  be  objects  of  close 
scrutiny  and  inspection,  and  that  a  committee  of  their  confidential  employees 
reported  on  April  10,  1916,  that  '  as  matters  now  stand  criminal  prosecutions 
are  sure  to  follow.'  " 

It  is  with  some  reluctance,  in  fact,  I  did  not  Intend  to  offer  this  except  as 
you  brought  up  the  question,  but  I  now  refer  to  a  list  which  I  have  in  my  hand. 
We  all  know  that  the  Sherman  antitrust  law  and  the  Clayton  Act  and  others 
are  on  the  books,  and  that  they  contain  very  wide  provisions  with  respect  to 
protection  of  the  rights  of  the  public  as  against  a^regatlons  of  monopoly 
and  unfair  restraints  of  trade.  I  would  call  attention  to  the  fact,  referred  to 
by  one  of  the  witnesses  here,  I  believe  Mr.  Stevens,  that  very  few  of  these 
prosecutions  resulting  In  the  obtaining  of  injunctions  have  accomplished  a 
great  deal  for  the  bene&t  of  the  people  of  the  United  States,  and  that  the 
only  accomplishments  which  I  know  of  of  a  material  character,  restraining  or 
preventing  the  extension  of  monopoly  and  the  Improper  use  of  its  powers,  have 
been  those  contained  In  decrees  consented  to  in  equity  actions  brought  by  the 
Attorneys  General  of  the  United  States,  or  other  attorneys  general,  and  a  list 
of  some  of  the  prominent  Items  of  which  I  would  merely  like  to  call  attention  to, 
for  example: 
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United  States  v.  General  Electric  Co. 
United  States  v.  American  Coal  Products  Co. 
United  States  v.  AlunilDuin  Company  of  America. 

United  States  v.  Burroughs  Adding  Machine  Co. 

United  States  v.  Pacific  Coast  Plumbing  Supply  Aaaoclation. 

United  States  v.  I'hiladelphia  Jobbing  Confections  Association. 

United  States  v.  American  LlthoRraphic  Co.  et  al. 

I'nited  States  r.  Bulkley-Dunton  Co.  et  al. 

United  SUtes  v.  Kern  (Philadelphia  Music  Roll  Dealers'  Association). 

l'n[ted  States  f.  Albany  Chemical  Co. 

United  States  v.  Corrugated  Paper  Manufacturers'  Association. 

United  States  r.  Goodwin-Gallagher  Sand  &  Gravel  Corporation. 

United  States  v.  Robert  E.  Miller. 

United  States  v.  American  Association  of  Wholesale  Opticians. 

United  States  v.  Interlaken  Mills  et  al. 

United  States  r.  Grant  B'.  Discher. 

United  States  v.  Sumatra  Purchasing  Corporation. 

United  States  v.  Ironite  Co.  et  al. 

United  States  r.  Adolph  Kluge  et  aL 

It  seems  that  greater  results  for  the  beneflt  of  the  people  of  the  United 
Slates  have  come  through  actions  brought  against  different  monopolies,  so- 
ealled,  through  equity  actions  and  decrees  of  courts  entered  in  such  actions, 
some  by  consept  and  some  partly  by  consent  and  partly  by  action  of  the  court, 
than  in  any  other  manner, 

I  would,  however,  add  that  of  all  the  monopolies  against  whom  equity 
actions  have  been  brought,  such  as  oil,  tobacco,  steel,  corn  products,  and  others, 
there  is  no  monoply  that  had  to  do  with  a  subject  so  close  to  the  people's  wel- 
fare as  the  monoply  of  the  meat  packers  having  to  do  with  food,  which  enters 
■into  the  daily  necessaries  of  life  of  the  people. 

Mr.  Cliali'man,  I  did  not  know  whether  the  Federal  Trade  Commission  were 
going  to  appear  here,  but  among  the  questions  tliat  were  raised  in  the  Con- 
gressional Investigations  and  which  were  merged  In  one  of  the  provisions  of 
the  packers'  control  bill,  was  whether  there  were  any  complaints  pending 
against  the  paclcers  before  the  Federal  Trade  Commission  which  would  be 
sffeete<l  by  taking  the  Jurisdiction  over  the  packers  away  from  the  Federal 
Trade  Commission  and  turning  It  over  to  the  Secretary  of  Agriculture. 

I  have  gathered  from  the  records  of  the  Federal  Trade  Commission  as  pub- 
lished during  the  past  few  years  and  open  to  all  of  us,  just  a  smalt  list  of  the 
complaints  of  allied  violation  by  the  meat  packers  of  the  Federal  Trade 
Commission  Act  and  of  the  Clayton  Act.    Here  they  are,  and  I  offer  them  if  the 
committee  feels  they  will  be  of  any  benefit  in  informing  them  as  to  the  pos- 
sible tendency  of  the  meat  packers  to,  perhaps,  overstep  the  line  in  tiieir  eager- 
ness for  business  in  these  unrelated  lines. 
The  Chaibman.  Do  you  wish  to  have  them  Included  in  the  record? 
Mr.  Bbked,  Frankly,  Mr.  Chairman,  we  do  not  like  to  he  In  the  position  of  at- 
tacking the  meat  packers  without  knowing  their  position.     These  are  facts 
which,  anyway,  if  the  Attorney  General  is  considering  acting  in  behalf  ot  the 
Government  and  moving  before  the  court  to  modify  the  decree,  we  would  like 
to  have  him  consider  before  he  takes  such  action ;  and  yet  we  do  not  like  to 
vnter  into  any  apparently  unnecessary  fight  with  a  competitor  in  business, 
such  as  the  meat  packers  are  and  whom  we  believe  have  their  rights  the  same 
as  we  have,  and  they  are  not  represented  here — unless  Mr.  Campbell  repre- 
sents them. 
The  Chairman.  Do  you  want  this  to  go  in  the  record  or  not? 
Mr.  BaEEn.  Well,  I  will  offer  it. 

(The  paper  referred  to  and  offered  by  Mr.  Breed  is  here  copied  In  full  In 
the  record,  as  follows;) 

December  24,  1919:  Complaint  against  Armour  &  Co,,  charging  it  with  the 
use  of  unfair  methods  of  competition  In  allowing  its  customers  advantages, 
such  as  free  advertising,  services  of  specialty  salesmen  and  the  payment  of 
dealers'  license  fees,  only  on  condition  that  they  agree  to  purchase  all  or  a 
large  percmtage  of  their  supplies  of  butteriue  and  oleomargarine  from  the 
respondent,  and  entering  into  contracts  to  that  effect,  tending  to  lessen  com- 
petition and  create  a  monopoly.  In  alleged  violation  of  section  5  of  the 
Federal  Trade  Commission  Act  and  section  S  of  the  Clayton  Act.  No  decision. 
December  30,  1919:  Complaint  against  Armour  &  Co.,  charging  that  by  ac- 
quiring control  of  the  properties  of  the  Lookout  Refining  Co.,  reflners  and 
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dealers  in  cottonseed  oil,  Inrd  substitutes,  cooking;  oils,  etc.,  and  the  ai[Uliite<l 
Chattanooga  Oxygen  Gns  Co..  tnaaufacturer  ot  ingredients  used  In  the  pr^ara- 
tion  ot  lard  substitutes  and  compounds  from  cottonseed  oil :  and  the  Harris 
Tannery  Co.,  later  known  as  the  Sylva  Tanning  Co.,  Sylva,  N.  C  engageil  in 
the  tanning  of  hides,  and  tlie  sale  of  leather,  has  eliminated  these  conceniE  a$ 
competitors  In  their  respective  lines  of  buriness,  restrained  Interstate  comnierce 
and  tended  to  create  a  monopolistic  condition  tn  favor  of  Armour  &  Co,,  lu 
alleged  violation  of  section  6  of  the  Federal  Trade  Commission  Act  and  sec- 
tion 7  of  the  Clayton  Act.    No  decision. 

November  24,  1919:   Complaint  against  Armour  &  Co.,  charging  that  bj 
taking  over  cpntrol  of  Harold  L.  Brown  Co.  (Inc.),  Eau  Clare  Creamery  Co., 
Loudon  Packing  Co..  A,  S.  Kinnlmonth  Produce  Co.,  Pacific, Creamery  Co.,  anfl    I 
Smith,  Hlchardson  &  Conroy.  It  has  materially  lessened  competition  and  tends 
to  create  a  monopoly  in  the  Interstate  sate  of  meats  and  meat  products,  poultry,    i 
butter,  cheese,  eggs,  catsup,  chill  sauces,  canned  vegetables,  condensed  milk,   ' 
and  other  sinillar  products.  In  alleged  violation  of  section  5  of  the  Federal  i 
Trade  Commission  Act  and  section  7  of  the  Clayton  Act.    No  decision.  I 

September  2,  1919:  Complaint  against  Armour  &  Co.,  charging  that  respoDd-  { 
ent  did.  during  1917,  acquire  and  now  owns  all  or  a  large  part  of  the  capital  j 
stock  of  K  H,  Stanton  Co.,  engaged  In  a  similar  business  to  that  of  respondent,  | 
and  prior  to  the  acquisition  of  this  stock  by  the  respondent,  in  direct  competi- 
tion with  it,  the  effect  of  which  may  be  to  substantially  lessen  competition 
between  the  two  companies,  to  restrain  commerce  of  the  nature  engaged  In  b;  ' 
the  companies  in  certain  sections  of  the  country,  or  tend  to  create  a  monopo^j.  ; 
in  the  purchase  of  capital  and  livestock,  and  In  the  sale  of  meat  and  meat  prud- 
ucts  In  alleged  violation  of  section  7  of  the  Clayton  Act.    No  decision. 

Decwnber  31,  1918 ;  Complaint  against  Armour  &  Co.  and  Farmers  Co- 
operative Fertilizer  Co.,  charging  the  former  with  acquiring  control  ot  the 
latter,  which  it  has  continued  to  operate  under  Its  old  trade  name;  stifling  and 
suppressing  competition  In  the  manufacture  and  sale  of  fertillEiiig  material' 
by  concealing  such  community  ot  Interest,  making  it  possible  for  Armour  &  Cft 
to  acquire  certain  trade  which  would  be  denied  to  it  were  the  ownership  re- 
ferred to  generally  known,  In  alleged  violation  of  section  5  of  the  Federnl  Traflf 
Commission  Act.    Order  to  cease  and  desist  April  15,  1919. 

June  28,  1918 :  Complaint  against  Armour  &  Co..  charging  it  with  stifling  iml 
suppressing  competition  la  tiie  manufacture  and  sale  of  dairy  products  li,' 
concealing  Its  control  of  and  affiliation  with  Beyer  Bros.  Co.,  a  creamery  com- 
pany, while  directing  the  efforts  and  business  of  said  company ;  dlscrlminatim 
in  the  prices  paid  for  butter  fat  or  cream ;  and  by  proposing  and  otfering  tp 
purchase  butter  fats  or  cream  in  certain  localities  at  prices  unwarmnte<l  h,i 
trade  conditions  and  so  high  as  to  be  prohibitive  to  small  competitors,  in 
alleged  violation  of  section  5  of  the  Federal  Trade  Commission  Act. 

November  24,  1919:  Complaint  issued  against  the  Western  Meat  Co.  lurf 
the  Nevada  Packing  Co.,  charging  that  the  Western  Meat  Co.,  by  acquiring  tl» 
capital  stock  ot  the  respondent,  Nevada  Packing  Co.  and  by  an  interJockio! 
of  directorates,  has  materially  lessened  competition  and  tends  to  create  < 
monopoly  in  the  Interstate  sale  of  meats  and  the  products  and  by-products  nrifr 
Ing  out  of  tile  slaughtering  of  live  stock,  in  alleged  violation  of  section  5  of  iS' 
Federal  Trade  Commission  Act  and  section  8  of  the  Ciayton  Act. 

November  24,  1919 :  Complaint  Issued  against  Western  Meat  Co..  churtiiu 
that  the  respondent,  by  taking  over  the  Nevada  Packing  Co.  ami  by  interloot; 
Ing  directorates,  has  materially  lessened  competition  an<l  tends  to  ci-ente  i 
monopoly  in  the  interstate  sale  of  meats  and  the  products  and  by-prmtiui 
arising  out  of  the  slaughtering  of  live  stock,  in  alleged  violation  of  section 
of  the  Federal  Trade  Commission  Act  and  section  7  of  the  Clayton  Act.  S 
decision. 

December  24,  1919:  Complaint  Issued  against  Wilson  &  Co.  (Inc.).  cliarini 
it  with  using  unfair  methods  of  competition  tn  allowing  its  customer.-^  advi' 
tages,  such  as  free  advertising,  services  of  specialty  salesmen,  and  pn.vnift 
of  dealers'  license  fees,  only  on  condition  that  they  agree  to  purchnae  aiU 
a  large  percentage  jot  their  supplies  of  butterlne  and  oleomargarine  froirt  * 
respondent,  and  entering  Into  contracts  to  that  effect,  tending  to  lessen  coin; 
titlon  and  create  a  monopoly  In  alleged  violation  of  section  5  of  the  Fedw 
Trade  Commission  Act  and  section  3  of  the  Clayton  Act. 

November  24. 1919 :  Complaint  Issued  against  Wilson  &  Co.,  charging  that  I 
respondent,  by  taking  over  the  Paul  O.  R^man  Co.,  has  materially  lessened  « 
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I        petition  and  tends  to  create  a  moDopoIy  In  the  interstate  sale  oC  meats  and 
products  ant}  by-products  arising  out  of  the  slaughtering  of  live  stock,  In  alleged 
I       violation  of  section  5  of  the  Federal  Trade  Commission  Act  and  section  7  of  the 
Clayton  Act.     No  decision. 

November  24,  1819r  Complaint  Issued  against  Wilson  &  Co.  (Inc.),  charging 
that  the  respondent,  by  taking  over  the  Morton  Gregson  Co.  has  materially 
lessened  competition  and  tends  to  a  monopoly  In  tlie  interstate  sale  of  sieats  and 
ttie  products  and  by-products  arising  out  of  the  slaughtering  of  live  stock  In 
alie^  violation  of  section  5  of  the  Federal  Trade  Commission  Act  and  section 
7  of  tlie  Clayton  Act. 

February  28,  1920:  Complaint  against  Swift  &  Co.,  Libby,  McNeill  &  Llbliy 
(of  nilnoiB),  and  Libby,  McNeill  &.  Llbby  (of  Honolulu),  charging  that  re- 
spondent, Libby,  McNeill  &  Llbby,  tn  effect  a  subsidiary  oi  the  respondent, 
Swift  &  Co.,  by  acquiring  control  of  the  Thomas  Pineapple  Co.,  and  certain  other 
Hawaiian  fruit  companies,  has  materially  lessened  competition  and  tends  to 
create  a  monopoly  in  the  interstate  sale  of  pineapple,  in  allied  violation  of 
section  5  of  tbe  .Federal  Trade  Commission  Act  and  section  7  of  the  Clayton  Act. 
T"  December  24,  1918 :  Complaint  Issued  against  Svrlft  &  Co.,  charging  it  with 

i'  unfair  methods  of  competition  in  that  the  respondent  allows  its  customers 
0'^  advantages  such  as  free  advertising,  services  of  specialty  salesmen,  and  payment 
M"  of  dealers'  license  fees,  only  on  condition  that  they  agree  to  purchase  all  or  a 
e£  largo  percentage  of  their  supplies  of  butterine  and  oleomargarine  from  the 
I  ii  respondent,  and  enters  into  contracts  to  that  effect,  tending  to  lessen  compe- 
W  titlon  and  create  a  monopoly,  in  alleged  violation  of  section  6  of  the  Federal 
A?     Trade  Commission  Act  and  section  3  of  the  Clayton  Act.    No  dedslon. 

November  24,  1919 :  Complaint  issued  against  Swift  &  Co.  and  the  United 
er^  Dressed  Beef  Co,,  charging  that  the  respondent,  by  causing  the  subsidiary, 
of  Vnited  Dressed  Beef  Co.,  to  take  over  J.  J.  Harrington  &  Co.  (Inc.),  has  mate- 
in;-  rially  lessened  competition  and  tended  to  create  a  monoply  in  the  interstate 
atf-  sale  of  meats  and  the  products  and  by-producta  arising  out  of  the  sale  of 
ir  i  live  stock — in  alleged  violation  of  section  5  of  the  Federal  Trade  Commission 
shit    Act  and  section  7  of  the  Clayton  Act.    No  decision. 

all-  November  24,  1919:  Complaint  issued  against  Swift  t  Co.,  charging  that  the 
respondent,  by  taking  over  the  Moultrie  Packing  Co.,  and  Andalusia  Packing  Co., 
iiiu:  in  the  name  of  its  employees,  and  controlling  Interest  in  England,  Walton  4  Co. 
luci;  (Inc.),  has  materially  lessened  competition  and  tends  to  create  a  monopoly  and 
err  ■  by-products  arising  out  of  the  sale  of  live  stock  and  in  the  business  of  conducting 
mlm"  tanneries  and  t!ie  production  of  various  grades  of  leather  and  by-products — in 
Yerit  violation  of  section  5  of  the  Federal  Trade  Commission  Act  and  section  7  of 
rtoif.  the  Clayton  Act.    No  decision  rendered. 

,[^(,^  November  17,  1815:  Complaint  Issued  against  Cudahy  Packing  Co..  charg- 
ing that  the  company  maintains  price  discrimination,  the  effect  of  which  may 
£(,  be  to  substantially  lessen  competition  or  tend  to  create  a  monopoly  in  allegeil 
jjiu:  violation  of  Section  2  of  the  Clayton  Act;  (2)  to  unfair  methods  of  comprti- 
„fli.ltlon  by  fixing  a  schedule  of  resale  prices  and  by  making  a  price  to  those  who 
f(,<i'do  not  uphold  the  schedule  so  high  that  they  can  not  make  a  fair  and  reason- 
j,,^tii,able  profit  on  reselling,  in  alleged  violation  of  section  5  of  the  Fedei'al  Trade 
H  „<3ommlasion  Act.    Order  to  cease  and  desist,  July  31,  1918. 

.  November  24,  1919:  Complaint  issued  against  Cudahy  Packing  Co.  cimrging 
^.lij#hat  it  took  over  the  Nagle  Packing  Co.,  D.  E.  Wood  Butter  Co.,  A.  C.  Dow 
'  ■  i^Xo.,  Inc.,  thereby  materially  lesBening  competition  and  tending  to  create  a 
^.^^.pionopoly  in  the  Interstate '  sale  of  meats  and  the  products  and  by-products 
'.  p^,,kriBing  out  of  Che  sale  of  livestock  and  butter,  oleomargarine,  cheese  and  eggs, 
■'"'  iln  alleged  violation  of  section  5  of  the  Federal  Trade  Commission  Act  and 
^  ■  ,,(ection  7  of  the  Clayton  Act.    No  decision. 

"  ■  May  17,  1918 :  Complaint  issued  agalnat  Morris  &  Co.,  charging  it  with  un- 
j^fcir  competition  in  the  sale  of  meats,  chickens,  and  other  similar  products  in 
'  ■  .^  tfciterstate  commerce  and  to  the  United  States  for  use  of  its  soldiers  and 
i^'pji#tlier -persons  concerned  In  the  conduct  of  the  war,  by  selling  or  offering  for 
>''  ^^lile  and  eiposing  for  saie  meats  and  other  food  products  in  the  United  States 
■I'^j  h'  to  its  offlcers  and  men  in  training  camps  for  their  messes,  or  to  others 
1^  ,JDr  use  of  or  by  Its  oiBcers  and  men,  with  the  knowledge  that  such  food 
*^"c«odnctB  were  to  be  used  as  food  by  the  United  States  and  others.  That  such 
tb^  TjKNl  produts  were  snolled  and  unfit  for  human  consumption,  in  alleged  viola- 
.(fcon  of  section  5  of  the  Federal  Trade  Commission  Act.  (Wholesome  meat 
nKf^^libstitnted  and  complaint  dismissed  without  prejudice.) 
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November  24,  191&:  Complaint  issued  against  Morris  &  Co.  ciiarging  tJiat 
by  taklug  over  tlie  control  of  tlie  Crescent  City  Stockjiinl  and  Sluugliter 
House  Co.,  Btuefleld  Produce  and  Commitujion  Co.,  Holland  Butterine  Co., 
Providence  Churning  Co.,  Eckersou  Co.,  Jacob  Mally  Co.,  C.  A.  Straubel  Co., 
Sherman,  Wblte  &  Co.,  baa  materially  lessened  competition  anil  tends  to 
create  a  monopoly  In  the  interstate  shlpnient  aud  sale  iif  provltiiona  and; 
produce  and  the  products  and  by-proiiucts  arising  out  of  the  slaugliteriug  of 
livestock,  oleomargarine  and  uleo  pruductt;,  cheese,  egga,  jioultry.,  in  alleged 
violation  of  section  5  of  tlie  Federal  Trade  C*iinmisslon  Act,  aud  section  7 
of  the  Clayton  Act.    No  decision, 

December  24,  1910 :  Complaint  Issued  against  Morris  &  Co.,  charging  the  use 
of  unfair  methods  of  cojnpetltlan,  In  that  tlie  respondent  allows  its  customers 
advantages  such  as  free  advertising,  services  of  specialty  salesmen  and  payment 
of  dealers'  license  fees,  only  on  condition  that  they  agree  to  purchase  all  or  a 
large  percentage  of  their  supplies  of  butterine  and  oleomargarine  from  the 
respondent,  and  enters  into  contracts  to  that  effect,  tending  to  lessen  competi- 
tion and  create  a  monopoly,  in  alleged  violation  of  Section  5  of  the  Federal 
Trade  Commission  Act  and  Section  3  of  the  Clayton  Act.    No  decision. 

April  1,  1021 :  Complaint  against  Austin,  Nicbols  &  Co.  (Inc.),  charging  vio- 
lation of  the  Clayton  Act,  as  follows: 

That  prior  to  and  anticipating  the  decree  in  the  government  suit  enjoining 
the  packers  from  engaging  in  unrelated  lines  of  business,  WUson  &  Co,  en- 
tered into  an  agreement  with  a  principal  stockholder  representing  all  tbe  stock- 
holders of  Austin,  Nichols  &  Co.,  Inc.  (the  New  Yorit  Company),  by  the  terms 
of  which  agreement  it  was  provided  that  the  properties  of  Austin,  Nichols  &  Co., 
of  New  York,  the  Fame  Canning  Co.,  the  Wilson  Fisheries  Co.,  and  the  White- 
land  Indiana  Vegetable  Canning  Plant  would  be  consolidated  and  operated 
through  a  new  corporation  to  be  organized  pursuant  to  the  agreemenL 

The  new  corporation,  Austin,  Nichols  &  Co.,  Inc.,  of  Richmond,  Va.,  the 
respondent  herein,  was  organized  August  23,  1919,  and  tools  over  the  control 
of  Austin,  Nichols  &  Co.,  Inc.,  of  New  York  City,  the  Fame  Canning  Co.,  the 
WUson  Fisheries  Co.,  and  the  Whlteland  Indiana  Vegetable  Canning  Plant. 

Prior  to  the  consolidation  these  companies  were  competing  in  the  sale  of 
canned  vegetables  and  conned  fish  and  did  a  business  in  1919  of  approximately 
thirty-eight  mUlIon  dollars,  constituting  a  substantial  proportion  of  the  whole- 
sale trade  In  these  commodities  in  a  majority  of  the  States.  Snch  acquisition 
of  competing  units  effected  an  elimination  of  all  existing  competition  between 
these  several  companies  and  that  since  the  organization  of  the  new  company 
the  public  has  not  enjoyed  the  benefit  of  this  competition. 

The  CHAntMAN.  Have  you  a  similar  list  showing  prosecutions  against  the 
wholesale  grocers  by  the  Federal  Trade  Commission  during  this  same  periodt 

Mr.  Bbeeo.  No ;  I  have  not.  But  I  will  be  glad  to  have  one  of  my  staff  run 
through  the  reports  of  the  Federal  Trade  Commission  and  make  up  sucb  a 
list.  I  have  no  doubt  there  have  been  many  complaints  filed  against  wholesale 
grocers,  and  everybody  else,  and  your  question  Is  very  much  in  point,  and  it 
discloses  Just  the  position  of  delicacy  which  we  feel  here.  The  packers  are 
not  here,  and  they  have  stated  publicly  why  they  entered  into  this  decree, 
and  so  far  as  I  know  they  are  for  it.  We  feel  it  is  a  sort  of  unfair  position 
for  us  to  be  in  to  go  ahead  and  present  a  kind  of  one-elded  case. 

The  Chaihman.  If  you  will  furnish  that  list  later,  I  would  like  to  have  it. 

Mr.  Bbeed.  I  will  furnish  it  for  you. 

The  Chairman.  1  think  it  would  be  interesting. 

Mr.  Bbeed.  No  doubt  it  will,  and  I  will  be  glad  to  furnish  it. 

As  bearing  upon  the  relative  positions  of  the  meat  packers'  business  witli 
respect  to  all  other  businesses  in  the  United  States,  and  while  I  recognize  that 
size  means  under  our  Supreme  Court  decisions  very  little  with  respect  to  tbe 
problem  with  wliicli  you  are  dealing,  nevertheless  there  are  Intimations  In 
court  decisions  that  it  should  be  taken  into  consideration ;  therefore  I  offer  the 
report  from  the  Department  of  Commerce,  Bureau  of  Census,  Washington, 
entitled  "  Census  of  Manufactures.  Comparative  Summary  of  the  United  States. 
1919  and  1914,"  dated  Washington,  May  24,  1921.  I  do  not  think  Is  necessary 
to  copy  into  the  record  all  of  this  report,  but  I  will  state  that  it  covers  352 
lines  of  industry  beginning  with  A — airplanes — and  ending  with  W — worsted 

The  Chaibmas.  Could  you  pick  out  the  particular  excerpts  that  you  wlali 

to  call  attention  to? 
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Mr.  Bbeed.  Yes,  Bir.  It  gives  the  name  of  eacb  industry  and  number  of 
establishments  In  1919  and  1914,  the  value  of  the  products  in  1919  and  1914,  and 
shows  that  the  business  done  by  the  slaugbterlns  and  meat  packing  industry 


1919 8,714,340,000 

Id  other  words,  this  was  the  largest  Individual  industry  of  all  the  industries 
doing  business  Jn  the  United  States  of  America. 

The  Chaibman.  It  does  not  give  the  wholesale  grocer,  does  it? 
Mr.  Breed.  It  does  not  give  wholesale  grocers  as  such,  but  it  gives  the  dif- 
ferent lines  of  food  products.    Perhaps  you  will  be  able  to  cull  them  out  but 

The  Chaibman.  Very  well,  you  may  proceed. 

Mr.  Bbesj).  The  next  Industry  in  point  of  size  was  iron  and  steel,  wtilcb,  for 
1919  represented  $2,812,775,000.  And  the  third  In  point  of  size  was  automo- 
bUes,  representing  $2,387,833,000. 

I  tlimli  these  are  Interesting  facta  as  bearing  upon  the  question  as  to 
whether  the  greatest  single  individual  industry  in  the  United  States  should  or 
should  not  be  allowed  to  withdraw  its  consent  not  to  extend  Into  unrelated 
lines  after  it  has  once  formally  honestly  come  before  the  people  and  accepted 
a  decree  of  the  Supreme  Court  of  the  District  of  Columbia  in  an  equity  action 
of  the  character  brought  by  the  Government. 

As  bearing  upon  the  subject  of  exports,  about  which  the  committee  has 
questioned  various  witnesses  and  which  under  the  consent  decree  the  Big  Five 
■  pacbera  agreed  to  withdraw  from  so  far  as  these  unrelated  food  products  are  . 
concerned,  at  first  blush  it  would  seem  that  for  the  meat  packers  to  withdraw 
from  export  business  in  unrelated  lines  might  open  a  very  serious  economic 
question.  But  this  was  nndoubtedly  the  subjeft  of  serious  concern  on  the  part 
of  the  Attorney  General  and  by  the  court  ^Ich  made  the  decree,  and  in 
support  of  tieit  conclusion  as  shown  by  the  decree  o£  the  court,  other  facts 
before  them  not  being  present,  I  would  offer  a  list  taken  from  the  Federal 
Trade  Commission's  report,  part  1,  pages  198  and  199,  showing  a  Hat  of 
European  distributing  companies  controlled  by  the  Big  Five  meat  packers.  I 
would  say  that  this  list  is  very  extensive;  that  the  report  shows  and  the  fact 
is  that  these  are  almost  all  foreign  corporations;  that  all  the  rights  granted  to 
them  under  the  laws  of  the  countries  in  which  they  are  Incorporated,  which 
includes  the  full  and  complete  right  to  purchase  goods  In  the  United  States, 
are  rights  which  no  decree  of  any  court  of  the  United  States  could  take  away 
from  them,  or  that  no  court  of  the  United  States  could  prevent  these  various 
companies  from  buying  in  this  market. 

I  would  also  call  attention  to  the  fact  that  even  Mr.  Campbell  admitted  that 
after  the  decree  was  entered  into  by  the  packers,  including  Armour  &  Co.,  that 
he  was  able  to  sell  to  the  Armour  Co.,  which  Is  one  of  the  companies  listed  on 
this  list  in  England,  all  the  goods  which  he  desired  to  sell  for  export.  Hence 
the  decree  did  not  affect  that  sale  Injuriously. 

(The  list  referred  to  is  here  copied  in  full  in  the  record,  as  follows:) 

LIST  OF  EnaOFEAN   DISTBIBirriNO   COMPANIES   CONTROLIXO  BT  THE  BIO  TIVB. 

The  following  is  a  complete  list,  so  far  as  reported,  of  the  Big  Five  foreign 
companies   engaged   in    the  marketing    of   products    and   other   activities    in 
Europe : 
Armour  &  Co. : 

Allen  &  Crom  (Ltd.),  London,  England. 

Armour  &  Co.  (Ltd,),  London,  England. 

Armour  &  Co.,  A.  G.,  Frankfort,  Germany. 

Armour  &  Co.,  A.  S.,  Copenhagen,  Denmark. 

Armour  et  Compagnie,  Soctete  Anonyme,  Paris,  France. 

Armour  Societa  Anonima  Itallana,  Milan,  Italy. 

Chymol  Co.  (Ltd.),  London,  England. 

Fowler  Bros.  (Ltd.),  London,  England. 

Times  Cold  Storage  Co.,  London,  England. 

James  Wright  &  Co.,  London,  England. 
Cudaby  Packing  Co. : 

The  Cudahy  Packing  Co.  (Ltd.),  London,  England. 
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Morris  &  Co, : 

Haarers  (Ltd.),  (SO  per  cent),  London,  England. 

MorriB  Beef  Go.  (Ltd.),  London,  England. 
Swift  &  Co. : 

Curry  &  Co.  (Ltd.)  (TO  per  cent),  London,  Ehigland. 

Gamer,  Bennett  &  Co.  (Ltd.),  Liverpool,  England. 

Franklin  Land  &  InvestmeDt  Co.,  London,  England. 

H.A.Lane&Co.  (Ltd.)  (63  per  cent),  London,  England. 

Libby,  McNeill  &  Libby  of  London,  London,  England. 

Roderick  Scott  (Ltd.)  (43  per  cent),  Glasgow,  Scotland. 

H.  L.  Swift  Stall,  London,  England. 

Swift  Beef  Co.  (Ltd.),  London,  E^ngland. 

Swift  Packing  Co.,  Paris.  France. 
Swift  &  Co.  and  Morrla  &  Co. : 

National  Oil  &  Hide  Co.  (Ltd.),  London,  England. 
Wilson  &  Co.  (Inc.)  : 

Archer  &  Co.  (Ltd,),  London,  England. 

Nuttall  Provision  Co.  (Ltd.),  Liverpool,  England. 

British  American  Product  Co,  (Ltd.),  Birkenbead.  England. 

Woaraide  Refining  Co,    (Ltd,)    (subsidiary  of  British  American  Product 
Co,  (Ltd.)). 
WilsMi  &  Co.  (Inc.)  and  Morria  *  Co.: 

London  Botchers  Hide  &  Skin  Co.,  London.  England. 

B  ASSOCIATED  WITH   Tim 

The  names  and  addresses  of  the  South  American  companies  reported  to  the 
commission  by  the  big  United  States  packers  are  as  follows : 
Armour  &  Co. : 

Armour  del  Cruguay,  M«ntfevideo,  Uruguay, 

Gompanhla  Armour  de  Brazil,  Sant'  Auia  de  Llvramento,  Brazil. 

Compniila  FlDani-iera  e  Industrial,  Montevideo.  Uruguay. 

Frlgorlfica  Armour  de  la  Plata,  Buenos  Aires,  Argentina. 
Armour  &  Co.  and  Morris  &  Co. : 

Socicdad  AnCnima  la  Elanca,  Bunos  Aires,  Argentina. 
Armour  &  Sulzberger; 

Central  Products  Co.,  New  York  City. 

International  Products  Co.,  New  York  City. 
Swift  &  Co, : 

Compaflla  Swift  de  la  Plata,  Buenos  Aires,  Argentina. 

Compailla  Swift  Internaclonal  (Ltd.),  Buenos  Aires,  Argentina. 

CompaHta  Swift  de  Montevideo,  Montevideo,  Uruguay. 

CompaSIa  Paraguaya  de  Frlgorlflca  y  Carnes  Conaervadas,  Asuncion,  Para- 
euay, 

Comnanhla  Swift  de  Brazil,  Chicago,  111, 

New  Patagonia  Meat  &  Cold  Storage  Co.  (absorbed  by  Swift  de  la  Plata). 
Morris  &  Co. : 

Frlgorlflca  Artigaz,  Socledad  Anonima,  Montevideo.  Uruguay. 
Wilson  &  Co.   (Inc.)  : 

Prlgorrfica  Wilson  de  la  Argentina,  Buenos  Aires,  Argentina. 
8ulzbei%er  Products  Co.: 

Continental  Products  Co..  Sao  Paulo.  Brazil. 

Frlgorlflca  Wilson  de  Brazil.  Brazil. 

LIST  OF  AUSTEALABIAN  COMPANIES  OV  THE  BIO  UNITED  STATES  PACKERS. 

The  companies  which  the  big  packers  reported  to  the  commission  as  engaged 
in  business  In  Australasia  were  as  follows: 
Armour  &  Co. : 

Armour  &  Co..  of  Australasia,  Chriatchurch,  New  Zealand, 
Cudahy  Packing  Co. : 

Cudahy  &  Co,  (Ltd,),  Sydney,  New  South  Wales. 
Swift  &  Co, : 

Australian  Meat  Export  Co.  (Ltd.),  Brisbane,  Queensland. 

CANADA. 

Swift  interests  In  Canada :  Swift  &  Co.,  of  Illinois,  in  1902  organized  tlie 
Swift  Canadian  Co.  (Ltd.).  with  a  slaughtering  plant  at  Winnipeg,  Manitoba, 
which  now  also  operates  at  Edmonton  and  at  Toronto.    The  Toronto  plant  was 
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acquired  on  June  28.  1611.  from  D.  B.  Martin  (Ltd.),  the  majority  of  the  stock 
of  which  was  owned  by  D.  B.  Martin  Co.,  a  slaughtering  company  of  Philadel- 
phia, Pa.  The  Vancouver  Prince  Rupert  Meat  Co.,  a  subeidlar;  of  Swift  Cana- 
<lian  Co.  (Ltd.),  operates  a  slaughtering  plant  at  Vancouver,  British  Columbia 
The  selling  and  storage  companleB  of  the  Swift  Canadian  Co.  (Ltd,)  have 
been  reported  to  the  commission  as  follows,  several  of  them  being  market  com- 
jmnies : 

Alberta  Cold  Storage  Co.  (Ltd.). 

B.  C.  Co.  (Ltd.),  Vancouver,  British  Columbia. 

Dominion  Market  Co.  (Ltd.). 

Fort  Garry  Market  Co.  (Ltd.),  Wlnnlp^,  Manitoba. 

Fort  WJlllama  Cold  Storage  Co.  (Ltd.). 

Forty-one  Market  Co.  (Ltd.). 

Lethbrldge  Cold  Storage  Co.  (Ltd.).' 

Namayo  Market  Co.,   Edmonton,  Alberta. 

Bevelstoke  Market  Co. 

Vancouver  Prince  Rupert  Meat  Co.  (Ltd.),  Vancouver,  British  Columbia. 
Swift  &  Co.  also  controls  Lihby,  McNeill  &  Llbby,  of  Canada,  located  at  Chat- 
ham, Ontario,  a  subsidiary  of  Libby,  McNrill  &  Llbby,  its  Chicago  canning 
coropany,  and  the  Colonial  Hide  Co. 


Armour  &  Co.,  of  Illinois,  operates  in  its  own  name  a  slaughtering  plant  at 
Hamilton,  Ontario,  the  operation  dating  from  July,  1912,  when  Armour  &  Co. 
in  the  liquidation  of  the  National  Packing  Co.  acquired  the  capital  Btocfc  of 
Fowlers'  Canadian  Co,  (Ltd.).  which  the  National  had  bought  September  29, 
1902,  about  the  time,  that  the  Swift  Canadian  Co.  began  slaughtering  at  Win- 
nii>eg. 

Armour  &  Co,  also  owns  the  entire  stock  of  the  Hamilton  Stock  Yards  Co., 
operating  the  yards  In  conjunction  with  the  slaughtering  plant.  Armour  and 
Morris  also  own  25  per  cent  of  the  capital  stock  of  the  Toronto  Stock  Tarda 
Co.  at  Toronto,  where  it  has  been  noted  that  Swift  has  a  plant. 

In  leather.  Armour  &  Co,  owns  the  Dominion  Tanneries  (Ltd.),  of  Wood- 
stock, New  Brunswick,  which  has  been  reported  as  in  liquidation ;  and  in  grain 
Armour  interests  individually  are  principal  stockholders  in  the  Armour  Qraln 
Co.,  controlling  the  Armour  Canadian  Grain  Co,  of  Winnipeg,  Manitoba,  and 
the  Hansen  Grain  Co.,  also  of  Winnipeg,  the  latter  being  in  liquidation. 

Mr.  Breed,  I  would  also  call  attention  to  the  fact  that  when  the  packers  con- 
sented to  go  out  of  the  export  business  in  unrelated  lines  as  wellas  domestic 
business  in  those  lines,  they  must  have  taken  into  full  consideration  their  in- 
terests in  the  foreign  companies  and  their  full  and  complete  ability  to  work  out 
the  esport  business  through  those  companies,  as  well  as  the  economic  question 
involved  in  their  retaining  as  such  the  right  to  buy  in  the  American  market 
for  export  and  not  buy  and  distribute  for  domestic  trade. 

I  would  also  call  attention  to  the  fact  at  this  point  what  was  brought  out  by 
one  or  two  witnesses  on  yesterday,  that  this  decree  only  operates  against  the 
corporations  known  as  the  Big  Five,  who  are  shown  to  possess  this  huge  mo- 
nopoly on  a  part  of  the  food  business  of  the  United  States  with  these  special 
privileges;  that  It  carefully  avoided  application  to  any  individual  meat  packer 
and  does  not  prevent  any  Individual  meat  packer,  as  such,  or  member  of  his 
family  or  otherwise,  from  becoming  interested  in  those  food-producing  corpora- 
tions, canning  establishments,  and  wholesale  grocery  houses  except  beyond  a 
."lO  per  cent  interest. 

But  even  there,  assuming  that  they  themselves  as  individuals  would  go 
into  the  manufacturing,  canning,  or  producing  business,  the  vitality  of  the 
decree  is  contained  in  its  prohibitions  against  the  Big  Five  allowing  their 
special  privileges,  such  as  refrigerator  and  peddler  car  lines  and  other  privi- 
leges, l)elng  used  by  these  concerns  that  these  individuals  might  go  Into. 

And  it  would  be  quite  as  improper  for  these  individual  special  facilities 
to  be  used  by  one  wholesale  grocer  as  against  another  wholesale  grocer  he 
was  in  competition  with. 

Now,  Mr.  Chairman,  we  come  down  to  one  or  two  more  exhibits  and  then 
I  am  tbrougb ;  and  I  want  to  thank  you  for  your  Indulgence  and  the  possibility 
that  I  have  drifted  away  from  the  facts  and  into  arguments,  which  I  really 
did  not  Intend  to  do. 
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I  would  like  now  to  introduce  a  map  showing  the  various  cities  and  towns 
In  fill  the  States  of  the  Dnlted  States  In  which  wholesale  grocery  houses 
are  located.  The  round  circles  indicate  the  cities  haring  from  1  to  10  whole- 
sale grocery  firms,  and  the  squares  cities  iiavini;  10  or  more  wholesale  grocery 
firms.  I  would  like  to  have  that  map  marked  in  et'idence.  and  we  will  later 
have  it  photographed,  In  reduced  size,  and  give  copies  to  the  eommittee  8i> 
that  they  will  have  the  map  in  not  quite  so  bullty  a  form. 

(Thereupon,  the  officinl  reporter  identified  the  map  introduced  in  evtde:ice 
by  marking  it  "Exhibit  National  Wtiolesale  Grocers'  Association  No.  1,") 

The  Chaibman.  As  to  what  dnte  is  this  prepared ;  do  you  know7 

Mr.  Bbeed.  This  was  preiiared  as  of  some  date  In  1919,  and  we  are  in- 
debted to  Swift  &  Co.  for  doing  it. 

I  now  ofFer  in  evidence  a  key  to  this  map,  which  is  a  list  showing  all  the 
cities  and  towns  in  the  UnitPd  States  which  have  wholesale  grocery  houses ; 
showing  the  number  of  wholesale  grocers  in  ench  city,  the  railway  facilities 
that  they  enjoy,  and  which  is,  in  fact,  an  index  to  this  map.  T  will  aak  that 
that  be  identiBed  as  an  exhibit. 

(Thereupon,  the  ofHclal  reporter  identified  the  said  list  by  marking  it  "Ex- 
hibit National  Wholesale  Grocers'  Association  No.  2.") 

The  Chaibmaw.  You  may  continue  your  statement. 

Mr.  Breed.  I  will  ask  that  there  be  inserted  into  the  record  merely  t&e  first 
page  of  this  list,  which  I  have  copied  for  the  purpose,  and  which  shows  the 
number  of  wholesale  grocery  houses  and  cities  having  wholesale  grocery  houses 
in  the  United  States  by  States. 

The  Chaibuar.  Isn't  that  information  already  on  this  map? 

Mr.  Bkeed.  I  think  not. 

The  Chaisuak.  I  think  it  is,  but  I  have  no  objection  to  this  going  into  the 
record. 

Mr.  Breed.  I  would  like  to  have  that  done. 

The  Cbairman.  But  this  big  bulky  book  will  not  be  put  in. 

Mr.  Brkxd.  Oh,  we  do  not  wish  that  done  ,  This  is  the  only  copy  of  this  list 
we  have.  It  is  open  for  examination  by  the  committee,  but  we  would  like  to 
have.it  back  . 

The  Chaibuan.  I  wish  you  would  leave  It  for  examination  by  the  committee, 
however,  until  the  committee  gets  the  information  desired. 

Mr.  Breed.  Certainly. 

(The  first  page  of  the  list,  which  page  was  introduced  in  evidence.  Is  here 
copied  tn  full,  as  follows :) 
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Mr.  Bbked.  I  would  like  to  have  copied  In  at  this  point  the  editorial  which  I 
handed  the  coDinilttee  a  few  inomeDtB  ago. 

(The  editorial  from  the  New  York  TimeB,  inti-odnced  by  the  witoess,  is  here 
copied  [n  full  in  the  record,  as  follows:) 

THE   AGREEMENT  WITH  THE  PACKEB8. 

Better  cause  of  action  for  the  dissolution  of  the  packers'  combination  could 
not  be  stated  than  that  set  forth  by  Attorney  Geneiial  Palmer  when  he  says 
that  "  in  general  this  decree  prevents  the  defendants  from  exercising  any 
further  control  over  the  marketing  of  live  stock.  It  forever  prevents  them 
from  any  control  over  the  retailing  of  meat  products.  •  •  •  But,  greater 
than  all,  it  establishes  the  principle  that  no  group  of  men,  no  matter  how 
powerful,  can  ever  attempt  to  control  the  food  table  of  the  American  people." 
It  is  not  right,  it  is  nbt  necessary,  It  Is  not  safe  that  control  over  practically 
the  whole  buying  market  and  the  whole  selling  market  of  food  supplies,  or  over 
a  very  great  part  of  them,  should  be  lodged  in  the  liands  of  one  group  of  men. 

On  their  part,  the  packers  set  np  a  good  and  sufflclent  reason  for  complying 
with  the  demands  that  they  dissolve  and  reorganize  their  business  when  they 
Bay  that  they  bow  to  public  opinion,  "  recognizing  It  as  one  of  the  basic  sup- 
ports of  commerce."  The  decision  to  break  up  their  combination  reflects  great 
credit  upon  them;  credit  will  not  be  withheld.  It  is  far  better  for  them,  for 
the  Government,  and  for  the  public  that  they  should  accept  and  obey  the 
court's  dissolution  decree  by  agreement,  rather  than  "  as  the  result  of  a  long, 
drawn-out  legal  battle." 

The  packers  have  done  an  enormous  business,  employing  B  vast  capital  and 
extending  their  operations  to  every  part  of  the  country.  They  have  had,  they 
have  exercised,  great  powers.  Candor  compels  the  avowal  that  If  they  had 
used  their  power  ruthlessly,  always  eztortlonately,  they  would  long  ago  have 
had  It  taken  from  them  by  processes  of  law  set  in  motion  in  response  to  irre- 
sistible public  demand.  They  have  been  often  attacked,  the  blazing  light  of 
puMIclty  has  been  repeatedly,  almost  constantly,  turned  upon  them.  The  great 
eitent  of  their  business  and  the  large  and  increasing  volume  of  their  profits 
were  by  no  means  the  chief  counts  in  the  complaint  against  them.  They  were 
able  always  to  point  to  the  very  low  percentage  of  profit  in  unit  transactions. 
They  say  that  they  have  conducted  their  business  "  upon  the  basis  of  economics 
and  legality."  Their  position  upon  the  side  of  economics  Is  more  easily  de- 
fensible than  it  is  in  respect  to  legality.  The  law  of  the  land,  ami  public 
opinion  stands  behind  the  law,  runs  against  colossal  combination  of  this  nature, 
and  the  decree  dissolving  the  Standard  Oil  and  the  tobacco  concerns  has  ^ven 
judicial  sanction  to  the  will  of  the  people  as  expressed  in  the  taw. 

To  escape  condemnation  and  punishment  the  great  tnists  or  combinations 
must  be  able  to  show  that  at  all  times  they  have  made  reasonable  use  of  their 
powers,  that  the.v  have  never  used  thera  oppressively.  The  paclters  have  not 
been  able  to  exhibit-aulte  so  clean  a  bill.  Long  ago  It  was  disclosed  by  their 
own  correspondence  that  they  did  use  oppressdvely  their  power  of  control  over 
retail  bntchers.  -Turies  may  have  failed  to  convict  when  actions  have  been 
bmuiiht,  but  acquittals  or  disagreements  have  not  removed  from  the  public  mind 
the  belief  that  the  packers  have  not  always  made  moderate  and  reasonable  use 
of  their  powers,  liieir  might  has  been  too  great  beeanse  It  has  been  extended 
iivpr  subjects  that  should  never  have  been  under  their  control.  The  organiza- 
tion of  the  stock  yards,  as  explained  in  the  Attorney  General's  statement,  is  not 
in  itself  a  flagrant  offense  against  economics  or  public  morals.  It  was  very 
tnmprehensive,  but  it*  may  be  easily  demonstrated,  both  in  theory  and  in 
liract'ee,  that  concentrated  control  over  a  multitude  of  processes  essential  to  the 
bnslness  may  result  in  great  saving.  But  the  public  believes,  will  always  be- 
lieve, that  the  packers  have  the  cattle  raisers  very  much  at  their  mercy.  There 
l"  no  other  great  market,  and  this  market  was  absolutely  controlled  by  the 
i-omblnation.  To  n)ention  what  may  seem  a  minor  matter.  It  was  a  flagrant 
iiffense  against  business  morals  that  they  should  have  any  interest  whatever 
In  market  newspapers.  False  market  quotations  are  an  abomination,  and 
though  these  packers  might  profess  angelic  purity  of  motives,  the  nature  of 
man  is  such  that  only  the  most  gullible  would  believe  that  with  the  market 
itself  and  the  reports  of  the  market  transactions  In  their  control  they  would 
Hcrupulously  refrain  from  using  the  quotations  to  their  own  advantage  in  the 
market. 
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In  tills  iiMtfpr  and  tn  niimy  otliera  tlicy  liiul  iiiircHsriiiabl.v,  most  imiinulently 
f\teiideil  tlieir  power  anil  thp  wiii*  of  tliclr  iiperatlons.  It  wan  wot  for  the 
imbl'c  (toofl  tlint  while  thoy  wpre  sui»p()Spil  to  ileal  chiefly  In  inent  nnii  meat 
in-oilnctsi  flify,  neverthelexN.  did  not  only  "  larce  bUBlnewi  in  cnnnfd  Koods. 
lerals,  vegetables,  groceries  of  oil  kindx,  but  dealt  iilso  In  building  imd 
fencing  materials  anil  nuC'li  wholly  unrelateil  cominodltleH  an  noAit  fountnins 
mid  structural  Nteel,  Mr.  I'atuier  makes  a  llHt  of  126  articli's  dealt  In  by 
the  pnrkerK  wlilrb  luid  uo  natural  relation  to  the  meat  bnaineas. 

Their  nioaf  flagrant  ofCense  Is  to  Ire  fonnd  in  tlielr  control  of  the  market  of 
live  stock  and  in  selling  of  meat  products  by  retailers  to  the  (treat  public  of 
coiisuniers.  Between  the  producer  and  the  conwnner  there  raiist.  of  necessity. 
l)e  ni'.ddienivn,  but  it  Is  intolerable  that  the  ndddlenien  should  control  tlie  whole 
line  of  transactions  from  its  l>eginnlug  to  Itn  end.  There  will  be  great  poblle 
satisfaction  that  this  power  has  been  fore\*er  removed  fconi  the  hands  of  the 
packers.  We  are  told  tlint  "It  Is  felt  liy  Attorney  (ieneral  Pulnter  and  his 
nssociates"  that  the  decree,  of  the  court  accepted  by  the  packers  "w.ll  find 
quick  reflection  in  fallinj;  prices  to  the  consuineifi,"  The  public  of  consumers 
should  not  be  oversanguiue.  If  that  result  followed  the  dissolution  of  the 
Standard  Oil  and  the  tobacci)  (■ombl nations,  the  public  has  not  yet  observed  it. 
Let  us  ])Ore  (hat  meat  pr'ces  will  fall  visibly  as  the  result  of  the  dissolution. 
Tlie  iM)Wpr  of  the  court  is  coutinidng,  the  Department  of  Justioe  will  have 
lUfd  to  be  vigilant,  ninays  to  be  on  notice  that  It  has  a  duty  to  i)erfonii. 
I'ubllf  expectntlon  will  not  be  met  If.  after  disruption,  the  control  over  all 
branches  of  the  business  remains  substantially  In  the  hands  that  before  wielded 
it.  We  shoulil  suppose  that.  If  the  omrt's  decree  is  really  a  remedial  measure, 
there  should  follow  promptly  a  reduction  In  the  price  of  boots  and  slioes.  It 
is  In  leather.  If  anywhere,  that  there  has  been  un<'onsclonahlo  proflteerluK.  for 
tlic  price  of  leather  products  Is  lilgh  ont  of  all  pi-oport'on  to  that  of  other  com- 
iiioditles.  This  is  only  one  of  many  matters  that  may  profitably  be  made  the 
.  subject  of  detailed  and  rigid  Inquiry.  But  the  public,  already  pretty  well  in- 
structed, will  indulge  in  no  delusive  boywn  of  nn  innnediate  drop  in  the  cost  nf 
living.  It  linows  tliat  a  gi>od  work  lias  been  done,  that  the  I'ackers  Trust  ivas 
open  to  attack,  had  too  much  power,  too  ninny  ramifications,  did  not  always 
observe  the  law  of  reason,  and  it  will  be  of  a  mind  to  congratulate  Attorney 
Ceneral  Palmer  upon  his  remarkable  success  In  reaching  his  tr!umi)h  by  agree- 
nrc'iit  rather  than  as  the  result  of  pi-otracted  ilttgation. 

Mr.  Brred.  I  believe  1  made  my  concluding  remarks  before  I  finished,  thank- 
ing the  committee  for  giving  me  this  wide  range,  so  I  won't  repeat  them,  except 
to  ask  to  have  them  ataccatoed. 

The  Chaibman.  Mr.  Thorne,  you  are  ready  to  proceed? 

Mr.  Thoene.  Yes,  sir. 

The  Chairman.  Go  ahead. 

STATEKENT  OF  CLIFFOBD  THOBNE,   CHICAGO,  ILL. 

The  Chairman.  Just  state  your  full  name.  Mr.  Thorne,  and  who  you  are. 

Mr,  Thoene.  Clifford  Thorne;  associated  with  Mr.  Breed  and  requested  by 
him  to  testify  on  behalf  of  the  National  Wholesale  Grocers'  Association.  ■  My 
address  Is  Lytton  Building,  Chicago. 

In  this  proceeding  we  are  confronted  by  rather  a  complex  situation,  different 
conclusions  having  been  arrived  at  by  different  departments  of  the  Federal  Gov- 
ernment. First  we  find  the  Interstate  Commerce  Commission  reaching  certain 
conclusions,  the  Federal  Trade  Commission  reaching  other  conclusions,  and  the 
I>epartment  of  Justice  having  secured  a  consent  decree  somewhat  divergent 
from  the  conclusions  reached  by  the  commission. 

The  Chairman.  Which  commission? 

Mr,  Thorne.  The  Interstate  Commerce  Commission.  The  Interstate  Com- 
merce Commission  conducted  a  hearing  Involving  preferential  services  accorded 
the  packers.  The  National  Wholesale  Grocers'  Association  filed  a  petition  re- 
questing this  Jnly  1,  1919,  After  several  months'  taking  of  testimony  a  deci- 
sion was  rendered.  In  the  midst  of  that  proceeding  this  consent  decree  was 
made.  After  we  had  Introduced  our  testimony  in  chief,  the  principal  part  of  it, 
and  a  recess  had  been  taken,  we  were  urged  by  certain  parties  to  dismiss  our 
case,  and  a  certain  group  of  wholesale  grocers  In  the  case  did  ask  for  a  post- 
ponement indefinitely  In  the  proceeding.  We  believe  that  the  rendering  of  the 
consent  decree  had  a  profound  effect  upon  the  minds  of  the  commission,  and 
that  it  was  attempted  to  have  an  effect  upon  the  minds  of  the  complainants, 
and  was  partly  successful. 
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DemonBtratlng  our  contention  as  to  the  effect  on  the  minds  of  the  commission, 
we  call  attention  to  the  followlas  paragraph : 

Mr.  Bbekd.  In  what? 

Hr.  Thoxne,  Of  the  decision  of  the  Interstate  Commerce  Commission  In  Na- 
tional Wholesale  Grocers'  Asaociatton  of  the  United  States  v.  The  Director 
General  et  al.,  reported  in  62  I.  C.  C-,  commencing  at  page  3T5  and  reading 
from  page  381 : 

"  Under  that  decree  and  not  later  than  February  27,  1S22,  the  large  packers 
and  ttielr  subsidiaries  must  ceaee  to  deal  in  practically  all  of  the  articles  in 
which  they  compete  with  the  wholesale  grocers  except  cheese,  lard  compounds, 
and  substitutes,  peanut  butter,  butter  substitutes,  and  soap.  These  packers  are 
not  forbidden  to  continue  to  deal  In  dressed  poultry,  butter,  and  eggs,  and  in 
commodities  which  are  made  in  part  from  the  products  of  packing  houses,  such 
as  soap,  lard  compounds,  oleomargarine,  and  mincemeat. 

"  The  record  shows  clearly  that  there  is  1  ttle  if  any  df aling  or  shipment  liy 
tiie  wiiolesale  grocers  In  dreMsod  poultry,  butter,  and  eggs.  Tliey  assert  tliat 
tlie  entry  of  the  decree  elliiilnnted  the  couipetition  to  wliith  the  grocers  object 
and  will  bring  almut  u  result  more  favorable  to  the  complainants  Uiaii  any 
obtainable  by  an  order  in  this  proceeding." 

Mr.  Bbbbd.  Who  is  the  "  they  "  that  they  are  speaking  about^tlie  packers  or 
the  wholesale  grocera? 

Mr.  Thobne.  It  is  the  commission  speaking.  The  packers  are  referred  to  in 
tlmt  last  sentence. 

Mr.  Breed.  The  "  tliey,"  refers  to  puckers? 

Mr.  THORNS.  Tes,  sir. 

Mr,  Breed.  That  was  a  statement  made  by  the  packers,  was  It  not,  Jlr, 
Thorne,  before  the  commission? 

Mr.  Thorne.  It  was  by  counsel  for  the  packers  before  tlie  commission. 

Further  the  Interstate  Commerce  Commission  says : 

"Complainant  fears  that  the  individuals  may  organize  other  companies  and 
liandle  the  same  articles,  or  may  operate  these  refrigerator  and  peddler  cars  by 
i-orporationa  organized  by  the  individuals  who  do  not  hold  more  than  49  per 
wnt  of  the  stock.    We  can  not  acc^t  this  apprehension  as  equivalent  to  fact." 

The  representatives  of  the  National  Wholesale  Grocers'  Association  were  fear- 
fal  tliat  the  decree  miglit  be  evaded,  that  otlier  corporations  might  be  organized. 
as  there  suggested,  or  that  some  otlier  method  might  be  found  by  which  it 
would  not  be  effective,  and  we  were  amazed,  surprised  to  find  an  effort  from 
outsiders  to  have  the  decree  modlfletl  even  before  It  became  effective.  But  it 
.  in  a  sense  sni)St)intlates  our  fear  of  what  might  happen  in  the  future.  There- 
fore we  proceeded  with  our  case. 

Tlie  Interstate  Commerce  Commission  sustained  the  complaint  of  the  wiiole- 
sale srocers  as  to  discriminations  in  rates,  carload  mixtures  and  minima,  but 
declined  to  sustulu  the  pos:tl<m  of  the  wholesale  grocers  as  to  discriniinafons 
in  8er\-ice.  The  commission  drew  the  line  at  the  line  of  the  Industry,  and  held 
that  the  packers  were  not  entitled  to  carload  rates  and  minima  as  to  these 
unrelated  items. 

The  term  "  unrelated  item  "  as  used  Ity  both  the  packers  and  the  Interstate 
Commerce  Commission  is  far  more  carefully  applied  to  the  packing  industry 
itself  than  does  the  consent  decree  use  that  term.  For  example,  the  packers, 
Willi  reference  to  their  carload  mixtures  which  control  their  rates,  consented 
ic>  the  excius'on  of  butter  substitutes  and  cheese  and  soap.  The  packers  wauteil 
to  Include  lard  compounds  and  substitutes  even  thongli  they  only  contained  1 
per  cent  of  meat. 

Sir,  Brkkd.  Included  in  what? 

Mr.  Thormk.  In  their  mixtures  entitled  to  carload  rates.  This  would  iiave 
fnrred  the  wholesale  grocers  to  pay  from  50  to  100  per  cent  more  for  a  haul  of 
the  same  amount  of  the  same  material  In  the  same  train  between  the  same  points 
lit  the  same  time.    Various  exhibits  were  olferetl  sliowing  that. 

The  wholesale  grocers  offered,  in  lieu  of  the  rule  submitted  by  the  packei-s 
on  that  Issue,  to  apply  a  20  per  cent  minimum.  If  the  commodity  had  80  per 
cent  or  more  vegetable  pnxiuct  in  it,  we  claim  that  should  not  be  (considered  n 
packing-house  product.  And  we  made  the  same  claim  as  to  canneil  meats  ami 
veeetables  and  butter  substitutes,  and  were  sustained. 

The  packers  have  recently  Bled  a  petition  to  reopen  the  case  as  lo  those  ques- 
tions. The  commission  denied  the  application  for  a  reopen'ng  as  to  canned 
meats  and  vegetables  with  meat  ingredients,  but  granted  the  applicallon  as  to 
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lard  compounds  and  substitutes,  and  that  rase  Is  to  be  argued  Det-emher  9 
before  the  comoilssion.      , 

Now,  let  me  again  oballenge  attention  to  the  fact  that  aa  to  dlscrltnt nations  In 
service  the  Interstate  Commerce  GommlssloD  did  not  sustain  the  application 
of  the  wholesale  grocers,  but  as  to  dlscrinil nations  In  rates  the  Interstate  Com- 
merce Commission  did  sustain  the  position  of  the  wholesale  grocers.  The 
commission  adopted  the  line  of  the  Industry  as  to  rates,  but  denied  the  appli- 
cation to  use  the  line  of  the  industry  In  dealing  with  service. 

The  Chaibmas.  Have  you  made  an  application  to  reopen  this  decree? 

Mr.  Thornb.  No,  sir;  but  one  will  be  made  probably  within  the  next  48 
hours.  It  has  been  awaiting  agi'eenient  of  i«irties  and  recovery  of  Mr,  Ackerly, 
who  was  assigned  by  Mr.  Breed  to  work  In  this  case,  but  Mr.  Ackerly's  Iiealth 
will  prevent  his  assistance,  and  we  have  decided  to  go  ahead.  Papers  have 
been  prepared  and  are  ready  to  be  filed,  and  a  conference  has  been  held  with  the 
commission  in  regard  to  it. 

If  the  petition  for  reopening  as  to  discrimination  In  service  is  not  granted,  we 
want  to  challenge  attention  to  the  situation  that  the  wholesale  grocery  Industry 
will  be  then  confronted  with  If  this  decree  is  modified. 

The  Chairman.  Won't  you  have  any  other  reipedy  if  the  commission  refuses 
to  grant  this? 

Mr.  Thoene.  I  don't  see  any  otiier  remedy  except  appeal  to  Congress. 

The  Chairman.  Is  there  no  appeal  from  the  decision  of  the  Interstate  Com- 
merce Commission? 

Mr.  Thobne.  On  questions  of  fact  the  courts  accept  the  findings  of  the  com- 
mission, as  would  a  court  the  flndifig  of  a  Jury.  On  questions  of  law  the 
courts  have  set  aside  the  commission  rrequently.  But  on  questions  of  fact 
never.  They  have  held,  for  example,  when  the  commission  failed  to  take  into 
consideration  certain  facts,  considering  it  outside  of  their  province,  that  they 
!!hould ;  in  such  cases  the  commission  has  been  reversed. 

The  Chaibuan,  Well,  would  you  say  that  you  have  any  right  of  appeal  In 
this  case  In  the  event  of  an  adverse  decision? 

Mr.  Thorne.  I  am  exceedingly  douottul  about  it,  sir. 

The  Chairman.  But  you  would'not  say  that  you  have  not,  would  you? 

Mr.  Thornb.  No;  I  am  exceedingly  doubtful  as  to  the  success  of  the  appeal, 
because  It  involves  a  question  of  fact. 

The  Chairman.  Well,  would  you  think  that  you  could  get  a  review  of  these 
questions  by  an  appellate  court.  In  the  event  of  an  adverse  decision  by  the  Inter- 
state Commerce  Commission? 

Mr.  Thorne.  Not  a  successful  review  as  to  a  question  of  fact,  sit,  because 
of  the  almost  universal  course  of  decisions  of  the  courts. 

The  Chairman.  Would  you  say  that  you  could  get  a  review  of  the  questions 
which  you  present  and  raise? 

Mr.  Thosnb.  Pardon  me,  Mr.  Chairman,  I  am  making  a  distinction. 

The  Chairman.  I  understand. 

Mr.  Thobne.  As  to  the  question  of  fact,  no,  sir. 

The  Chairman.  By  an  appellate  court? 

Ml".  Thorne.  No,  sir. 

The  Chairman.  All  right,  go  ahead. 

Mr,  Breed.  Could  I  Interrupt  Mr.  Thorne  for  one  moment  there? 

The  Chairman.  Surely,  If  Mr.  Thome  is  agreeable. 

Mr.  Breed.  In  yonr  opinion  did  the  decree  of  February  27,  1920,  of  the  court 
in  the  equity  action  in  which  the  packers  voluntarily  agreed  to  go  out  of  un 
related  lines,  have  any  effect  upon  the  decision  of  the  Interstate  Commerce  Com- 
mission in  not  passing  favorably  upon  this  question  as  to  service? 

Mr.  Thorne.  I  think  there  can  be  no  question  but  what  It  had  a  profound 
effect,  because  of  the  language  of  the  decision  Itself,  which  I  just  read. 

Mr.  Breed.  Now  one  further  question.  If  the  decree  Of  the  court  of  February 
27, 1920,  were  modified  so  as  to  permit  the  packers  to  handle  these  unrelated 
lines  In  their  refrigerator  and  peddler  cars,  would  you  think  that  that  would 
furnish  a  good  ground  for  a  subsequent  application  to  open  the  whole  question 
before  the  Interstate  Commerce  Commission? 

Mr.  Thorne.  Tea,  it  might. 

Now,  gentlemen,  I  want  to  call  your  attention  to  the  line  of  the  Industry  and 
the  justification  of  adopting  that  as  to  rates,  as  expressed  very  accurately  in  the 
lanniage  of  the  commission,  and  then  I  want  to  show  the  present  status  of 
things  In  our  Industry,  If  this  decree  Is  modified. 
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The  commission  said  the  following  at  page  401 : 

"  We  have  In  several  cases  disapproved  the  imposition  by  carriers  of  conditions 
with  which  only  a  comparatively  few  ahlMWrs  could  comply,  and  the  circum- 
stances and  conditions  disclosed  by  tlie  record  in  this  case  convince  us  that  such 
a.  condiUon  would  be  created  by  sustaining  the  packers'  contention  concerning 
mixed  carloads.  If  the  carload  rates  were  applied  on  mixed  carloads,  Including 
lard  compounds,  tard  substitutes,  and  canned  meata  with  vegetable  Ingredients 
in  escess  of  80  per  cent,  the  packers  would  be  benefited,  but,  on  the  otber  hand, 
others  who  deal  only  in  those  articles  would  be  injured.  In  other  words,  under 
tbe  suggested  mixing  rules,  a  packer  could  ship  a  comparatively  small  quantity 
of  lard  compounds  and  substitutes,  or  canned  meats  wltb  the  Indicated  major 
proportion  of  vegetable  ingredients,  and  secure  the  carload  rate  thereon.  This 
Doay  be  the  tendency  of  any  miKing  rule,  but  we  are  unable  to  approve  a  mix- 
ing rule  which  includes  commodities  which  are  not  confined  to  the  industry,  and 
are  so  unrelated  to  the  principal  commodities,  fresh  meats  and  packing-house 
products,  as  are  those  we  have  mentioned." 

As  distinguished  from  the  conclusions  of  the  Interstate  Commerce  Commission 
as  to  rate,  we  have  their  decision  not  to  apply  the  same  principle  to  service. 
I  believe  that  I  will  be  able  to  demonstrate  to  your  mind  that  if  this  decree  is 
nodifled  the  discriminations  in  service  resulting  therefrom  that  will  result, 
whether  unjust  or  not,  teclinicaily,  under  the  existing  law,  will  create  very  great 
damage  and  injury. 

Mr.  Bbeed.  To  whom  ? 

Mr.  Thorne.  To  the.  wholesale  grocer  and  to  the  public  at  large. 

On  the  questi-on  of  whether  It  is  an  unjust  discrminaton,  thecommsslon  uses 
this  language: 

"  Whether  within  the  meaning  of  the  interstate  commerce  act  the  transporta- 
tion of  tbe  unrelated  items  In  the  packers'  peddler  cars  unduly  prefers  the 
packers  and  unduly  prejudices  the  complainants,  who  load  or  unload  their 
freight  from  cars  on  private  sidings  at  their  own  expense  or  through  the  freight 
houses  of  the  carriers,  must  depend  upon  the  usual  test  In  cases  Involving  dis- 
crimination, namely,  whether  tbe  conditions  of  transportation  are  substantially 
similar  in  the  two  cases." 

And  upon  that  question  the  commission  says : 

"The  handling  of  a  shipment  In  a  peddler  car  which  is  loaded  in  station 
order  at  the  packer's  plant  as  compared  with  a  lem-than-carload  shipment, 
through  the  carriers'  freight  houses,  is  a  handling  under  different  circum- 
stances and  conditions." 

in  other  words,  the  commission  in  substance  holds  that  because  the  packer 
famishes  the  car  and  it  Is  loaded  at  his  plant  creates  dltferent  circumstances 
and  conditions  from  loading  the  shipments  out  of  freight  houses. 

Now  the  Federal  Trade  Commission  on  the  same  issues  found  the  opposite 
to  what  the  Interstate  Commerce  Commission  held.  This  la  found  In  Part 
IT  of  tlie  Report  of  the  Federal  Trade  Commission  on  the  Meat-PackIng  In- 
dustry. In  their  conclusions,  after  a  very  extended  Investigation,  they  said 
at  pages  S3  to  84  : 

"When  the  jobbers  ask  for  as  good  service  as  their  powerful  competitors 
have  they  are  told  that  they  do  not  supply  sufficient  traffic  to  warrant  its 
installation.  The  answer  to  the  Jobbers  suggests  the  rranedy.  It  niay  he 
said  that  under  existing  conditions  there  is  little  motive  for  the  carriers  to 
extend  their  refrigerator  service.  As  carriers  It  is  not  important  to  them 
that  Jobbers  lose  orders  for  perishables  if  those  same  orders  are  filled  b;  a 
packer  and  pass  over  their  lines  in  penldler  cars.  The  .self-interest  of  the 
carriers  can  not  be  relied  upon  to  remove  the  discrimination.  If  the  packers 
were  required  to  ship  their  '  added  lines',  their  cheese,  e^s,  and  other  products 
requiring  refrigeration  In  cars  furnished  by  the  carriers,  whether  owned  or 
teased  by  them,  they  would  be  placed  on  a  footing  of  equality  with  other 
shippers;  there  would  be  more  trafHc  to  support  a  schedule  refrigerator  serv- 
ice, and  such  service  would  be  improved  for  the  equal  benefit  of  all,  Likewise, 
if  the  packers  were  required  to  ship  their  nonpErlshabies  from  the  railroad 
freight  house  In  box  cars  such  as  the  Jobbers  are  compelled  to  use,  not  only 
would  that  equality  of  service  be  secured  which  it  Is  the  first  duty  of  carriers 
to  provide  but  there  would  also  be  an  Improvement  In  service  by  lessening 
the  delays  incident  to  making  up  carloads  at  points  of  origin  and  transfer, 
In  whlcth  all  shippers  except  those  now  favored  by  special  rules  would  be 
gainers. 
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'■  The  patkers  linre  likewise  secured  the  adoption  of  higlily  favombie  rules  for 
mixed  cni'loadB  of  fresli  meats  ami  packing-house  products  ai^in^t  which  no 
(.■omplalnt  Is  luade,  but  in  official  clasBlflcatiou  territory  especially,  they  have 
secured  special  rules  permitting  them  to  iuclude  In  their  mixture  a  great  variety 
or  goods,  foreign  to  their  slaughtering  business,  with  resulting  dl  scrim  I  nations 
In  service,  as  destructive  to  competitors  as  rate  discriminations  would  be. 
Every  shipper  U  Interested  In  keeping  as  low  as  possible  the  minimum  weight 
■  be  must  guarantee  to  secure  carload  rates.  The  competitive  advantage  of  a 
low  minimum  Is  substantial.  Under  spetlnl  mixing  rules  the  packers  may 
ship  groeertee  of  almost  every  description  under  minimum  load  requirements 
from  6,000  to  10,000  pounds  Ifes  than  a  Jobber  can  ship  the  same  goods.  The 
Jobber's  minimum  for  a  straight  load  of  canned  goods  U  33,000  pounds,  and 
any  mixture  containing  such  goods  will  have  at  least  that  hlgl(  a  minimum; 
the  packers  can  ship  any  quantity  of  cannetl  goods  in  cars  requiring  a  minimum 
of  only  80,000  pounds,  or  In  a  fresh-meat  mixture  requiring  only  21,000 
pounds  charged  at  the  fresh-meat  rate.  This  rate  in  official  claselflcatlon  ter- 
vitory  is  a  commodity  rate,  somewhat  higher  than  fourth  class.  If  the  grocer 
includes  In  his  mixture  rice  or  dried  beans,  his  minimum  rises  to  40,000 ;  the 
packers  may  Inetude  these  in  his  car  without  affecting  the  minimum. 

"  Another  substantial  advantage  the  packers  have  In  tlie  transportation  of 
these  '  added  lines '  of  goods  lies  in  the  speed  and  certainty  with  which  they 
are  moved.  The  more  highly  organized  a  marketing  system  becomes  the  more 
important  become  the  elements  of  regularity  and  promptness  In  the  movement 
of  goods.  In  both  these  respects  the  advantage  arising  from  the  packer's  trans- 
portation service  is  decisive.  His  groceries  may  receive  w^at  is  essentially  an 
express  service  as  against  the  slower  freight  service  of  li's  competitors.  The 
■  regularity  with  which  his  cars  move  makes  it  possible  to  keep  lower  stocks  on 
hand  at  branch  houses  than  would  otherwise  be  required,  thus  adding  to  the 
apparent  efflclency  of  the  branch  house. 

"  Until  the  packers  are  shorn  of  the  transportation  advantages  granted  them 
by  the  carriers,  there  is  no  way  of  measuring  their  true  Industrial  efficiency.'' 

There  are  several  other  significant  passages  there  that  I  think  would  be  of 
Interest  for  you  to  read,  but  I  won't  take  time  to  go  further  Into  it  now. 

The  Issue  that  I  want  to  present  some  speeltlc  facts  on  Is,  concretely,  this; 
If  the  decree  which  was  entered  in  the  midst  of  our  preceedlng  is  now  modi- 
fled,  what  will  be  the  resulting  effect  upon  the  wholsesale  grocers  and  the 
consumers  of  food  products?  On  that  question  first  I  want  to  present  some 
evidence  to  you  upon  the  relative  Importance  of  time  In  the  transportation  of 
wholesale  grocery  items  and  food  products. 

Mr,  Stfx,  who  Is  vice  president  of  the  firm  of  Seeman  Bros.,  New  York, 
the  second  largest  wholesale  grocer  In  New  York  City,  a  man  of  very  large  ex- 
peilence,  testifled  as  follows,  and  this  Is  a  part  of  the  record  before  the 
commission : 

"  When  I  first  went  with  the  firm  of  Seeman  Bros.,  it  was  a  very  small  firm, 
its  total  annual  business  at  that  time  being  hardly  so  much  as  we  now  do  In 
10  days.  After  working  In  the  offlce  for  a  year  <)r  two  I  began  to  go  out  and 
sell  goods ;  first  on  Mondays  only,  and  then  on  Mondays  and  Thursdays.  Being 
but  a  very  small  house,  with  verj-  small  financial  resources,  we  were  practically 
unknown.  We  could  not  hoi)e  to  give  better  prices  or  quality  than  old  estab- 
lished and  large  competitors,  but  I  found  that  these  competitors  were  doing 
so  much  business  that  they  would  frequently  not  deliver  their  owlers  for  quite 
a  number  of  days  after  the  orders  were  taken. 

"  I  mode  It  my  business  to  see  that  the  onlers  I  took  were  aJways  delivered 
the  next  day,  and  used  to  get  up  at  4  or  S  o'clock  In  the  morning  the  diiy 
after  I  had  been  out  selling  gooils,  so  as  to  get  my  orders  down  to  the  store 
and  make  such  prompt  dellverj'  po8Slb>.  As  ii  result  of  giving  such  service  I 
built  up  a  business  of  some  $200,000  a  year,  going  nut  only  two  days  a  week.  I1ii« 
volume  being  considered  a  fairly  l^ig  volume  of  business  for  most  men  u-ho 
were  out  on  the  road  all  the  week.  This  same  policy  was  pursued  by  otiiei- 
members  of  our  organization,  and  resulted  In  a  rapid  and  steady  growth  of  oui" 
business. 

"  Prices  and  quality  being  equal,  the  retailer  will  always  give  preference  to  llie 
firm  that  be  can  depend  upon  for  r^nilar  and  prompt  deliveries.  The  whole 
system  of  modern  retailing  Is  built  up  on  turnover.  The  snccess  of  a  large 
chain  store  relies  on  this  factor  In  great  degree.    Naturally,  In  order  to  get  a 
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rapid  turnover  tlie  retoiler  finds  it  aeccKSary  to  ciirry  a  ininimii in  stock,  and 
tliis  makes  prompt  service  more  nnd  more  neeeassry. 

"We  realize  that  this  is  su  Important  that  we  makt<  sacriSces  in  tlie  wny  of 
expense  an<]  deliver  a  large  percentage  of  our  tonnage  hj-  automobiles  instead 
of  by  tennis,  although  cost  sheets  iD<]icate  that  our  automobile  deliveries  average 
a  greater  cost  to  us  per  ton-mile.  We  now  make  certain  deliveries  by  auto- 
mobile trucks  that  we  could  not  very  well  make  vrltli  our  teams ;  but  were  it  not 
for  our  realization  of  the  nilvantages  which  accrue  to  us  from  prompt  deliveries, 
(he  savings  of  only  half  a  day  to  a  day  being  a  big  factor,  we  would  find  It  to 
oar  advantage  to  dispense  with  over  half  the  automobiles  we  now  use." 

The  Chaibuan.  Were  the  packers  In  the  business  at  the  time  that  hie  growth 
nas  indicated  there? 

Mr.  Thobnb.  Not  on  these  wholesale  grocery  Items;  no.  This  has  been  of 
recent  years. 

The  CH4ISMAS.  Not  in  any  of  tlie  periods  that  he  indicates  there? 

Mr.  Thobne,  Probably  so — the  latter  part.  But  his  business  was  bnllt  up 
years  ago.  and  the  entry  into  these  unrelated  Items,  generally  speaking,  has  been 
of  recent  years. 

The  second  statement  that  I  want  to  present  liearing  upon  the  relative  Impor- 
tance of  time  in  tbe  delivery  of  these  coramoditiea  is  one  by  an  original  packer. 
Mr,  J,  Ogden  Armour.  I  have  a  book  here  by  him  entitled  "  The  Packers, 
the  Private  Car  Ijnea  and  the  People." 

I  read  from  his  book  the  following: 

"The  question  might  be  asked,  Why  not  ship  by  local  freight?  Because  meat 
wonid  not  arrive  in  good  condition.  Another  reason  for  not  shipping  by  local 
freight  is  that  no  dependence  can  be  placed  upon  the  arrival  of  meat  thus 
shipped  at  a  certoip  destination  at  any  specific  time.  In  short,  this  way  is  too 
slow  and  too  unreliable  for  tlie  transportation  of  fresh  meats  and  meat  products. 

"  The  car-route  salesman  visits  all  the  towns  along  his  route  and  tabes  orders 
for  shipments  to  be  made  on  a  specific  day.  stipulating  that  the  car  shall  arrive 
at  each  place  at  a  certain  day  and  hour — to  be  met  by  the  wagons  of  the  retailers 
of  tliat  town.  This  method  of  delivery  Is  carried  out  regularly  once  or  twice  a 
week,  as  occasion  demands.  Insuring  the  consumer  the  delivery  of  his  meats  in 
the  very  best  condition. 

"  We  do  not  sell  to  consumers,  but  reach  them  through  the  meat  dealers  in 
the  various  towns,  and  our  method  of  putting  tbe  meats  In  their  tiands  enables 
them  to  get  a  fresh  supply  at  a  very  short  notice,  which  could  not  be  done 
without  the  route  ear." 

In  connection  with  this  statement  by  Mr.  Annour  I  want  you  to  appreciate 
the  significance  of  the  statement  as  related  to  our  products.  If  the  refrigerator 
route  car  of  tbe  packer  gets  this  special  service  which  we  claim  It  gets,  and 
then  the  packer  can  put  anything  be  wants  to  in  that  car,  then  the  packer 
imtomatically  gets  special  preferential  service  on  those  other  articles. 

Now  I  could  read  scores  of  pages  of  record,  and  present  to  you  some  hundred 
exhibits  upon  that  proposition  which  would  not  be  as  conclusive,  to  my  mind 
at  least,  as  this  statement  by  Mr.  Ogden  Armour  himself  that  they  got  that 
rreferential  service  for  their  cars. 

Here  is  one  other  passage  from  Mr.  Ogden  Armour's  tiook,  reading  from 
pages  103  and  104 : 

"  However,  I  make  no  denial  of  the  fact  that  the  private-car,  service,  so  far 
lit  least  as  the  Armour  lines  are  concerned— and  I  am  willing  to  concede  as 
much  to  competing  lines — is  so  organized  that  its  cars  are  not  permitted  to  lag 
on  the  way,  to  loiter  at  division  points,  or  in  any  way  to  fall  In  delivering 
llielr  cargoes  at  their  destinations  in  the  shortest  possible  time  consist^t  with 
liound.  safe,  and  reasonable  railroad  operation.  In  other  words,  energy,  dili- 
gence, and  perseverance  are  nsed  in  a  systematic  way  to  facilitate  the  trans- 
portation of  fruits,  produce,  and  meats  as  quickly  and  In  as  perfect  condition 
Rs  may  be. 

"  The  perishable  nature  of  the  product  demands  '  rush '  "— 

He  bas  that  in  capitals. 

Tbe  Chaibuatt.  Is  that  wrong,  any  of  that  stuff? 

Mr.  Thobne.  No  ;  It  is  correct. 

The  Cbaibman.  Well,  I  mean  is  It  wrong  for  them  to  do  that? 

Mr.  TH08SE.  No,  sir ;  I  do  not  claim  for  an  instant  that  it  Is.  I  am  reading 
this  for  tbe  purpose  of  demonstrating  that  they  get  a  preferential  service  on  a 
refrigerator  peijfller  eat  and  the  ability  to  handle  ail  these  other  Items  and 
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put  them  In  tbat  car,  whether  they  tlemaod  refrigeration  or  not,  gives  them 
the  same  preferential  stiivlce  on  these  other  Items. 

The  first  question  that  I  am  trying  to  establish  by  this  evidence  Is  that  they 
do  get  preferential  service  on  that  refrigerator  car,  and  then  I  want  to  show 
the  articles  that  tiiey  put  in  the  car  not  needing  refrigeration  at  alt,  and  then 
show  the  inroads  Into  the  business  that  that  has  made  posalble. 

Mr.  Bbeed.  And  that  the  wholesale  grocer 

Mr.  Thobnb.  And  that  tlie  wholesale  grocer  does  not  get  that  service.  I  will 
show  you  that  there  are  7,000  towns  in  the  United  States  that  they  can  reach 
with  those  regularly  scheduled  cars  the  we  can  not  reach  with  regularly 
scheduled  refrigerator  service. 

Mr.  Breed.  Why? 

Mr.  Tbobne.  Because  the  carriers  do  not  furnish  it. 

Mr.  Breed.  To  those  towns? 

Mr.  Thobne.  No,  sir;  I  continue  reading  from  Mr.  J.  Ogden  Armour's  book, 
as  follows: 

"The  perishable  nature  of  the  product  demands  'rush,'  and  It  Is  believed 
that  this  is  distinctly  a  service  to  the  grower,  the  shipper  using  the  cars, 
and  to  the  public  buying  their  fresh  fruits,  vegetables,  and  meats  carried 
in  them — a  service  that  needs  no  apology.  If  the  '  fast '  fruit  and  meat  car 
service  were  allowed  suddenly  to  lapse  and  fall  back  to  the  old-time  running 
schedules,  the  result  would  be  a  public  outcry  and  protest,  which  would  be 
shared  in  by  the  very  people  who  are  now  sharpest  in  their  criticism  of  tbe 
'  fast'  private  freight  trains,  and  which  would  astonish  the  entire  public." 

Now,  one  other  quotatlon,'and  them  I  am  through  with  Mr.  Armour's  state- 
ment.    This  is  from  page  279  of  his  book : 

"  iTiere  are  some  kinds  of  shipping  where  a  delay  is  not  a  serious  matter, 
although  tt  Is  always  annoying  and  expensive  to  the  shipper. 

"  On  the  other  band,  there  are  businesses  where  delay  In  shipping  Is  simpi; 
fatal,  where  any  element  that  interferes  with  regular  and  practically  instan- 
taneous shipping  must  be  eliminated  from  the  situation  at  almost  any  cost, 
for  the  business  can  not  continue  under  that  kind  of  handicap.  Common  sense 
will  at  once  indicate  to  any  reader  that  the  packing  business  belongs  to  this 
class.  Not  only  this,  but  It  Is  probably  the  most  sensitive  to  this  element  of 
all  industries. 

"  Fresh  meats  must  be  shipped  regularly  and  promptly.  The  world  demands 
its  meats  every  day,  and  to  place  Its  supply  at  the  mercy  of  an  unreliable  sup- 
ply of  cars  in  which  to  ship  it  would  at  once  subject  the  consumers,  as  well  as 
the  packers  of  meats  to  a  peril  not  to  be  countenanced.  To  delay  the  shipments 
of  meats  when  ready  to  ship  means  deterioration  and  loss.     •     •    • 

"  The  only  way  in  which  the  packers  can  possibly  protect  the  public  and 
themselves  from  the  hardships  incident  upon  delayed  shipments  is  to  have 
their  own  refrigerator  cars,  which  are  absolutely  subject  to  their  own  con- 
trol, and  which  can  not  be  diverted  to  other  uses.  They  must  know  that  they 
are  to  have  at  their  beck  and  call  every  day  In  the  year  enough  cars  to  handle 
their  business  and  to  handle  it  without  delay  or  without  danger  of  delay." 

The  words  "  without  danger  of  delay  "  are  italicized. 

Mr.  BsEEo.  Oould  I  ask  you  if  there  Is  any  limit,  in  law  or  otherwise,  to  the 
number  of  refrigerator  cars  that  the  packers  can  own,  acqolre,  and  operate? 

Mr.  Thobre,  No. 

The  Chaibman.  Is  there  any  limit  to  the  number  the  wholesale  grocers  can 
own,  acquire,  and  operate? 

Mr.  Thobne.  Yes;  I  am  going  to  get  to  that  in  a  moment.  There  is  a 
limit  in  number. 

The  Chaibman.  In  law,  I  mean. 

Mr.  Thobhe.  No,  sir;  the  packers  have  developed,  and  they  deserve  the 
credit  for  developing  the  highest  type  of  transportation  service  that  we  have. 
They  have  developed  a  private  car — a  refrigerator  car — because  the  carriers 
did  not  develop  them,  and  for  that  they  deserve  credit. 

The  CnAiBMAN,  May  1  ask  you  this  question — I  want  to  get  this  for  the  record : 
la  there  any  distinction  between  a  refrigerator  car  as  used  for  handling  ol 
meats,  and  those  used  for  handling  of  fruits? 

Mr.  Thobne.  The  use  of  it  for  fruits  and  vegetables  makes  It  undesirable  for 
the  handling  of  the  meats.  Now  we  have  a  special  type  of  car  for  beef  that  we 
call  the  brine  tank  car.  They  ate  called  the  beef  cars.  The  packers  own  a  little 
over  91  per  c«it  of  the  brine  tank  cars  In  the  United  States.    They  own  about  27 
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per  cent  of  the  total  refrigerator  cars  In  the  Uoitcd  States.  Most  of  the  balance 
of  the  refrigerator  cars  are  used  for  fnilts  arid  vegetables. 

The  Chairman.  And  they  do  not  require  exactly  the  same  equipment  as  the 
retrigerator  cars  which  are  necessary  for  the  transportation  of  meats? 

Mr.  Thobne.  The  packers  have  a  better  devised  car  and  they  mabe  better  usage 
of  refrigeration  than  the  general  refrigerator  car. 

The  Chaibuan.  Pardon  me  for  interrupting,  but  I  wanted  to  get  that  in  the 

Mr  Thokne.  Tea.  I  do  not  criticize  the  paclters  for  developing  that  car  at  all. 
The  question  is,  how  far  are  you  going  to  permit  them  to  use  that  car  to  go  into 
outside  and  unrelated  items,  for  iC  I  can  develop  a  car  that  is  accorded  prefer- 
ential service  over  other  ordinary  freiglit  cars,  and  then  if  1  can  be  permitted 
to  put  into  that  car  anything  I  want  to,  I  am  going  to  have  preferential  service 
00  anything  that  I  ship. 

Now  in  order  to  deal  on  an  equality  with  the  packers,  people  handling  these 
other  Items  would  have  to  become  packers,  otherwise  tbey  would  not  have  the 
tonnage  of  perishable  freight  demanding  the  use  of  refrigerator  cars  sufficient  to 
Justify  the  building  and  maintenance  of  suc'h  cars. 

Mr.  Bbeed.  And  is  tliat  your  reason  why  the  wholesale  grocer  has  a  practical 
impediment  that  prevents  htm  from  owning  and  operating  private  refrigerator 
cars  for  his  own  use? 

Mr.  Thobne.  Certainly.  The  same  thing  would  apply  to  the  manufacture  of 
silks,  hardware,  or  any  other  articles.  In  order  for  them  to  compete  on  an 
equality  with  the  packer  In  the  distribution  of  their  commodities  they  would 
have  to  have  refrigerator  cars,  and  tbey  could  not  afford  to  have  refrigerator 
cars  if  they  were  not  also  packers. 

The  crux  of  the  whole  proposition  la,  first,  are  the  refrigerattir  cars  accorded 
preferential  service,  and,  second,  do  the  packers  have  regularly  scheduled  service 
for  their  refrigerator  cars  to  points  that  other  people  do  not  have  such  service 
accorded  by  the  carriers? 

I  have  also  here  an  extract  from  Mr.  Armour's  testimony  before  the  House 
committee,  that  I  shall  not  take  time  to  read.  This  was  in  1919,  and  Is  a  verbatim 
copy  of  certain  passages  that  I  Just  read  from  his  book. 

Mr.  Bbeed.  Do  you  wish  to  have  that  put  into  the  record  Mr.  Thome? 

Mr.  Thobitb.  Yea. 

(Following  Is  statement  of  J.  Ogden  Armour  before  a  congressional  cora- 
Ditttee : ) 

"Whatever  advantage  we  may  have  over  our  competitor  in  the  handling  of 
these  goods  lies  in  the  high  character  of  the  goods  we  sell  and  the  cliaracter 
of  the  service  rendered. 

"I  assume  that  this  commute  needs  no  Information  from  me  as  to  the  neces- 
sity for  there  being  always  on  hand  and  available  sufficient  refrigerator  cars 
to  handle  suplies  of  fresh  meat  which  go  out  from  the  packing  plants  every- 
where and  which  can  be  kept  in  prime  condition  only  a  matter  of  a  few  days 
and  then  only  at  the  price  of  continuous  care  and  watchfulnea.  Fresh  meat 
you  will  bear  in  mind  must  be  sold  within  a  week  or  10  days  after  slaughter. 

"The  question  might  be  asked,  Why  not  ship  by  local  freight?  Because  meat 
ivould  not  arrive  in  good  condition.  Another  reason  for  not  sliipplng  by  local 
frefeht  Is  that  no  dependence  can  be  placed  on  the  arrival  of  meat  thus  shipped 
at  a  certain  destination  at  any  specific  time,  la  short,  this  way  Is  too  slow  and 
too  unreliable  for  the  transportation  of  fresh  meats  and  meat  products. 

"This  car-route  salesman  visits  all  the  towns  along  the  route  and  takes  orders 
for  shipments  to  be  made  on  a  specific  day,  stipulating  that  the  car  shall  arrive 
at  eacH  place  at  a  certain  day  and  hour,  to  be  met  by  tlie  wagons  of  tlie  retailers 
of  that  town.  The  method  of  delivery  is  caried  out  regularly  once  or  twice 
a  week  as  the  occasion  demands,  insuring  the  consumer  the  delivery  of  his 
meats  In  the  best  condition. 

"We  do  not  sell  to  customers,  but  reach  them  through  the  meat  dealer  in  the 
various  towns,  and  our  method  of  putting  the  meats  in  their  hands  enables  them 
to  get  a  fresh  supply  at  very  short  notice,  which  could  not  be  done  without  the 

Mr.  Thokne.  Now  as  to  the  relative  amount  that  the  packers  liandle.  Have 
they  gone  out  into  those  other  lines  to  any  substantial  extent?  We  find  that  at  the 
time  of  this  record  being  made  up,  before  he  consent  decree  was  entered,  29 
pSr  cent  of  Swift's  shipments  during  a  representative  period  of  time  were 
grocery  Items,  unrelated  items;  20.06  per  cent  of  Armour's  were  unrelated 
Items;  22.2  per  cent  of  Wilson's  were  unrelated  items. 
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We  were  glvfii  atxeee  to  their  actual  conBlstit,  ttie  cODBlata  of  tbeir  cars  for 
a  period  ot  a  week,  anil  we  found  in  tbeee  cars  the  followliii;  items:  Gaiuie<l 
fruit,  trout,  canned  vegetables,  lard  eubstltuteH,  oleomargarine,  butterlne,  cheese, 
pickles,  olives,  soap,  evaporated  and  condenneil  milk,  fruit  butter,  mustard, 
Jell;,  catsup,  canned  preserves,  cooking  oil,  rice,  peas,  coffee,  canned  sou|i, 
canned  pudding,  flavoring  extracts,  crushed  fruits,'  grape  juice,  paste,  candj. 
cocoa,  honey,  cereals,  flour,  beans,  salad  oil,  molasses,  spaghetti,  macaroni,  pea- 
nut butter,  primes,  gelatin,  glycerine,  sandust,  nuts,  tin  signs,  e^s,  malted 
milk,  powdered  milk,  flga. 

The  Chairman-.  What  are  your  atHtistUs  taken  from.  Mr.  Thome,  tlie  per- 
centages? 

Mr.  Thob.se.  We  aakeil  Armour,  Wilson,  and  Swift- 
Mr.  Bbeed.  Iu  tiie  Interstate  Commerce  CounilssLon  proceeiiing? 

Mr,  Thobne  (coutliiuiug).  Yes — to  grant  us  access  to  the  contents  of  their 
cars  for  a  typical  week,  and  the  last  week  of  May,  I  lielleve.  was  the  oue  timt 
we  analyzetl  tlielr  Khlpmenta  In. 

Mr.  Bheed.  1921? 

Mr.  Thohne,  1819.  Just  before  tlie  fllUng  ot  the  petition.  And  1  tlilnk  it 
covered  several  wiltioD  pounds,  that  anaiyaia.  it  went  Into  the  record  with- 
out question. 

The  Chairmas.  And  this  was  the  result  of  your  Invostifjatioii.  was  It? 

Mr.  TnoBNii.  Yes.  sir.  Tlie  only  difference  between  us  and  the  packers  wiik 
with  reference  to  the  Interpretation  of  the  wdnIs  "lard  CDm|M>im<ls  aii<1  s)i1>- 
stLtutes,  and  butter  substitutes." 

The  CHAiRii.w.  Now  have  you  any  fignres,  Mr.  Thome,  showing  what  the 
packers  handled  <)r  the  total  business  In  these  unrelated  Tnes? 

Mr.  Thosne.  Yes,  sir,  I  shall  give  it  presently,  ^Ir.  Chairman. 

The  ChaihuXr.  All  right 

Mr.  Thohse.  I  want  to  Ktate  carefully  our  position  now  with  reference  to 
this  data.  The  packers  have  taken  advantage  of  their  wonderful  tranxporta- 
tlon  facillt.es  to  undertake  an  expans:on  out  Into  tbe  entire  food  Industry. 
Not  content  with  handling  7.')  per  cent  of  the  interstate  slaugUterlng  biwluess 
of  the  United  States,  they  have  attempted  to  expand  out  into  all  lines  of  the 
food  industry.  By  the  simple  device  of  jlutting  other  articles  iuto  refri aerator 
'  cars  they  obtain  this  same  pre^rentlal  service  without  any  additional  chariie 
for  any  commodity  rhey  decide  to  handle.  -Now  they  pay  freight  on  these 
commodities,  you  know,  hut  no  additional  charge  for  the  preferential  service 
accorded  these  commodities,  whether  they  be  perishable  or  not  perishable,  and 
whether  they  are  prwlucts  of  the  meat  packing  industry  or  not.  No  device 
could  be  more  simple,  and  none  more  fatal  to  the  rival  sliipper. 

With  reference  to  the  ability  of  the  packers  Kcttlng  favorable  rules  in  the 
traDsportat*on  iif  their  commodities,  I  want  to  say  their  efforts,  without 
criticism,  have  been  quite  effective.  For  example,  I  have  a  copy  of  n  letter 
liere  fi-om  the  freight  ttafllc  manager  of  ):be  Michigan  Central  Railroad. 
addressed  to  J.  S.  Tucker,  the  chairman  of  the  Central  Freight  .A.s80ciatlon. 
which  was  offered  of  record. 

Mr.  BREEn.  I>ated  when?    i 

Mr.  Thornk.  I  have  not  the  date  before  nie  at  his  moment.  It  wav  of- 
fered of  record  In  the  case,  anil  objected  to  by  counsel.  The  commissioner 
presiding  8«'d:  "If  you  don't  consent  to  It  we  wdl  ask  the  carriers  to  pro- 
duce it."    The  objection  was  tlien  withdrawn. 

Mr.  Breed.  This  letter  appears  In  the  Interstate  Commerce  Comnilssiou  pru- 
ceedingR  In  the  Nstiiinal  Wholesale  Grocers  v.  the  Packers? 

Mr.  THOBNti  Yes,  sir.    The  letter  Is  as  follows : 

"Please  see  the  lnclose<l  letter  from  Mr.  Sp!nk,  of  the  .\nglo- American  Pack- 
ing Co.  It  was  suggested.  I  belleie  by  some  one.  either  in  the  central  com- 
mittee or  Central  Freight  Associafon  meeting,  that  the  whnle  question  of 
classlflcat'on  on  packing-house  products  he  turned  over  to  the  packers,  we 
accepting  whatever  they  would  I'ke  to  have.  This  Is  practically  what  has 
been  done,  although  not  exactly  as  described. 

"I  turn  Mr.  Spink's  letter  over  to  you  for  such  action  as  you  deem  wise. 
"Yours  truly. 

"B.  B.  MlTCHELT.,  G.  F.  T.  il." 

Demonstrating  the  preferential  service  acconleil  tliese  curs  in  wlik-li  tli^se 
articles  are  h>c«ted  I  want  to  cite  the  following  extract  from  tlie  recoMi. 
being  the  tesfmony  of  Mr.  W.  H.  Mulvlhlll.  trnflic  man  of  the  Baltlmoi-e  & 
Ohio.    He  stilted  the  following: 
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Mr.  Rrekj).  Til's  ivaa  also  introduced  In  the  Interstiife  Coniniei-ce  Coramia- 
Sinn  |i»>aring? 

Mr.  TitoBNB  Yes,  sir;  Transcript,  pages  2892-2893: 

"Q.  Are  you  acquainted  with  the  fnatnictinns  that  are  Issued  from  time  to 
time  about  how  perishable  freight  ahall  be  handled  In  refrigerator  service — 
your  Instructions  are  that  If  anything  can  move,  the  perishable  or  the  refrlg- 
prators  shall  move,  are  they  not?— A.  We  attempt  to  take  care  of  the  perishables 
first  surely,  live  stock  and  perishables. 

"Q.  That  is,  a  preference  over  all  other  classes  of  traffic? — A.  Tes,  in  order 
to  prevent  claims,  anything  that  Is  of  a  perishable  nature  we  try  to  move  first. 

"  Q.  And  that  applies  to  everything  that  moves  In  a  refrigerator  car,  does  It 
not?— A.  (No  answer.) 

"Q.  That  is.  If  there  Is  a  refrigerator  car  moving,  yon  assume  it  is  perish- 
able,  or  if  there  Is  a  stock  car,  a  car  of  live  stock,  you  consider  that  perishal3ie ; 
that  Is  correct,  is  It  not?— A.  That  is  correct ;  they  try  to  give  everything  nnder 
ice  the  preference,  surely. 

"Q.  That  is' the  general  understanding,  and  those  are  the  instructions?— A. 
Thoae  are  the  general  instructions. 

"Q.  On  all  of  the  railroads  that  you  have  ever  known? — A.  On  all  of  the 
railroads.  It  has  iilways  been  my  experience  to  move  the  perishables  and  live 
stoel!  first." 

The  Chaiuman.  Mr.  Thome,  I  don't  believe  that  we  care  to  get  any  further 
evidence  proving  preferential  service.  It  is  your  contention  that  there  is  prefer- 
ential service,  is  it? 

Mr.  THOBNe.  Yes. 

The  Chairman,  And  you  produced  evidence  before  the  Interstate  Commerce 
fomralsalon  upon  that  question? 

Jlr.  Thobhe.  Yes. 

The  Chahiman,  And  the  Interstate  Commerce  Commission  decided  there  was 
no  preferential  service? 

Mr,  Thdbne.  No  ;  they  did  not  say  that. 

The  Chairman.  Well,  what  did  they  say? 

Mr,  THoBteG,  They  say  that  under  the  strict  terms  of  the  act  It  is  not  unjustly 
preferential. 

The  Chaikman.  Wei!,  I  think  that  is  conclusive,  so  far  as  we  are  concerned. 

Mr.  Breed.  May  I  ask,  Mr.  Gallo*ay,  If  the  findings  of  the  Federal  Trade 
Cnniniisslon  to  the  contrary  are  also  equally  regarded  by  your  committee? 

The  Chairuan,  We  want  to  consider  those  also,  certainly. 

Mr.  Thobsk,  Weil,  now,  in  view  of  the  fact  of  a  conflict  between  the  two,  then 
it  Ib  of  no  concern  what  the  facts  are,  except  their  conclusion? 

The  Chaibman.  Welt,  I  have  asked  if  we  could  not  have  a  copy  of  the  record 
"f  the  proceedings  before  the  Interstate  Commerce  Commission,  and  I  think 
that  that  will  show  it  as  fully  as  filling  up  this  record  with  it  again.  ' 

Mr.  Breed,  Mr.  Galloway,  there  is  very  little  of  this.  You  have  asked  almost 
every  witness — the  wholesale  grocer  and  canner  and  otherwise — to  state  what 
he  considered  to  be  the  unfair  advantage  which  the  packer  had  over  tiie  whole- 
sale grocer  In  the  distribution  of  food  products,  and  we  now  have  a  few  more 
instances  showing  exactly  and  definitely  what  these  unfair  charges  are.  In  the 
opinion  of  the  wholesale  grocers. 

The  CeATRMAN.  Well,  my  position  is  simply  this,  Mr,  Breed,  that  as  it  is 
being  presented  now,  we  are  only  getting  the  side  supporting  that  contention, 
and  if  we  have  the  entire  record  we  will  have  both  sides  of  the  story,  and 
there  is  no  necessity  for  a  repetition  of  It  here,  as  I  see  It. 

Mr.  Breed,  But  there  is  no  dispute  on  the  part  of  the  packers  with  respect 
to  this  preferential  service.  They  do  not  deny  these  facts  that  are  offered  here 
hy  itr.  Thome.  The  whole  po'nt  is  whether  you  or  the  Government,  or  the 
-\ttorney  General,  shall  move  in  this  action  to  modify  this  decree  in  which  the 
packers  consented  of  their  own  volition  not  to  exercise  these  preferential 
services,  as  against  the  handling  of  unrelated  food  products,  and  you  are 
■■onsidering  the  question  of  striking  out  from  a  court  decree  the  consent  of  the 
packers  not  to  distribute  these  unrelated  food  products,  and  we  submit  we 
are  entitled  to  answer  your  questions  as  to  what  these  unfair  advantages  are, 
and  to  set  it  into  this  record,  or  you  can  not  properly  decide  whether  the  Gov- 
ernment should  act  to  modify  a  decree  which  the  packers  have  consented  to 
anrl  in  wh'ch  they  agreed  not  to  exercise  these  unfair  advantages. 

The  Chairman,  We  are  not  sitting  in  any  sense  as  a  board  of  review  of  the 
aetiim  of  the  Interstate  Commerce  Commission,  and  for  that  reason  I  think 
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timt  this  has  gone  quite  far  euoutfh,  unless  tliere  Is  Just  a  very  little  more  at  it. 
If  yorf  have  a  very  little  more  of  It  you  may  complete  that  part  of  It,  but  we 
are  aoxiouB  to  hear  the  other  things  that  you  have  to  itay,  Mr.  Thome. 

Mr.  Thobnb.  I  don't  know  whether  these  are  having  any  we!g;lit  on  your  mind 
or  whether  they  ought  to.  It  seems  to  me,  Mr.  Chairman,  that  if  m  the  very 
midst  ot  this  profcedlng  this  decree  was  entered,  and  that  I  am  trying  to  present 
accurately  a  few  of  the  salieut  facta  showing  what  will  be  the  Hltuatlou  if 
the  decree  is  modified.  In  the  distribution  of  these  comuuHlittes.  that  it  ought 
to  be  pertinent.  I  am  presenting  to  you  salient  facts  and  the  other  side.  If 
they  care  to,  can  offer  auytlilng  to  tlie  contrary.  There  is  nothing  to  prevMit 
them  from  doing  so. 

The  Chairman.  We  are  going  to  have  the  whole  record,  and  if  we  are  going 
to  have  that,  what  Is  the  use  of  repeating  this,  Mr.  Thorne?    That  is  my  idea. 

Mr.  T'HOBNE.  Weil,  I  was  only  presenting  a  few  more  Important  facts  bearing 
upon  that  question,  and  then  I  was  going  to  stop. 

Between  Chicago  and  Cleveland  there  Is  a  schedule  service  of  practically  one 
day,  a  refrigerator  service.  I  have  in  front  of  me  records  of  shipments  of 
grocery  Items  between  those  two  points. 

On  October  18, 1918.  a  car  of  p'.ckles  took  17  days- 
Mr.  Bbkbd  (interposing).  Shipped  by  whom? 

Mr.  Thokne.  Shipped  by  a  wholesale  grocer.  I  have  here  the  record  of 
2,000  cars  between  those  points.  I  am  Just  citing  a  few  examples.  I  have  the 
original  document  itself,  if  you  care  to  look  at  it. 

A  car  of  soap  shipped  Octol>er  3,  1919,  by  a  wholesale  grocer,  on  the  Pennsyl- 
vania, took  eight  days  to  get  there. 

Canned  vegetables  shipped  October  2,  1910,  on  the  same  road,  took  10  days; 
a  car  of  oulonan  21  days;  a  car  of  sirup,  17  days;  a  ear  of  canned  cotu,  35 
days :  a  car  of  sirup,  12  days ;  a  car  of  tea,  IS  days ;  a  car  of  corn  sugar.  11  days. 

Mr.  Bbbed.  Are  tbese  all  shipped  by  wholesale  grocers  between  these  points'! 

Mr.  Thobng.  Xes,  sir. 

Mr.  Breed,  Were  they  shipped  in  refrigerator  cars? 

Mr.  Thorne.  No.  sir. 

A  car  of  groceries  and  a  car  of  meats  In  the  same  train  would  move  at  the 
same  speed  between  points.  There  is  no  alleged  discrimination  as  to  that.  It 
Is  the  fact  that  the  car  of  groceries  is  not  shipped  out  the  day  of  receipt  by  tht* 
railroad,  or  Is  delayed  in  transit  at  transfer  points,  or  is  delayed  at  destination. 
Those  are  the  facta  that  cause  the  delays  in  the  nonperlshable  car. 

During  the  progress  of  the  hearings  tbe  packers  made  a  compilation  of  the 
schedule  time  of  shipment  of  packers'  commodities  and  grocery  items,  showing 
the  schedules  of  the  carriers  and  made  an  attempt  to  compare  schedule  Tersns 
schedule.  We  asked  the  carriers  to  produce  the  schedule  time  In  transit  for 
the  peckers'  cars.  The  request  was  denied.  We  asked  the  packers  to  pro- 
duce the  actual  time  In  transit,  and  they  denied  it.  We  asked  the  Commission 
to  compel  the  production  of  the  same,  and  that  was  denied.  We  asked  the 
carriers  for  access  to  tlieir  records  to  show  the  exact  time  in  transit  on  our 
commodities,  and  were  granted  an  order  from  the  commission  requiring  that 
information. 

It  showed  that  of  our  shipments  75  to  85  per  cent  of  them  were  delayed 
one  day  or  more,  compared  to  the  schedule  time  in  transit.  Although  we 
were  not  ahle  to  secure  that  extensive  analysis  of  that  actual  time  In  transit 
over  the  several  thousand  shipments  for'  a  representative  period,  we  did  suc- 
ceed in  making  a  number  of  specific  comparisons. 

The  only  exhibit  offered  in  the  record — and  you  will  find  a  record  of  sev- 
eral thousand  pages  of  exhibits  which.  I  can  not  conceive  of  you  reading — 
in  all  of  that  list  of  exhibits  offered  by  the  packers  the  only  one  that  showed 
actual  time  in  transit  over  a  representative  period  of  time  was  Wilson  &  Go's. 
I  have  that  exhibit. 

(This  exhibit  was  not  presented  to  the  committee.) 

Mr.  Thokne.  It  showed  the  per  cent  of  delays,  one  day  or  more,  to  9,  for 
a  period  of  30  days.  In  Oklahoma  during  a  congested  period.  During  the 
same  period  of  time  there  was  great  congestion  in  Oklahoma,  all  shipments 
were  delayed  terribly  because  of  the  demand  for  oil.  The  wholesale  grocers 
were  confronted  with  this  situation,  and  we  put  into  the  record  the  actual 
delays  that  they  had  had. 

The  average  shipments  out  of  Oklahoma  City  to  Clinton;  The  best  time 
was  3  days;  the  average  was  6;  the  longest,  15. 
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lu  all  of  tbla  extensive  record  we  compiled  the  number  of  delays  claLmed 
by  the  shippers  In  the  record  compared  to  the  record  of  their  Bblpments  (or 
Swift  &  Co. :  2.78  of  their  shipments  showed  any  delays,  so  far  as  the  record 
goes,  and  1.54  of  the  shipments  by  Armour, 

Tlie  CuAiRuAN.  Is  that  percentages? 

Mr.  Thobne.  Yes,  air.    1.54  for  Armour. 

Now  as  to  the  number  of  towns  that  are  reached  by  regularly  scheduled 
refrigerator  cars  of  the  packers,  and  are  not  reached  by  r^ularly  sdiednled 
refrigerator  cars  of  the  wholesale  grocers. 

Mr.  Bbegd.  Ton  mean  of  the  railroads? 

Mr.  Thobne.  Available  to  the  wholesale  grocer. 

Mr.  Breed.  Yes. 

Mr.  THOBnE.  Of  the  railroads,  available  to  the  wholesale  grocer.  I  have  a 
phart  here  showing  the  geographical  location  of  such  towns.  We  found  over 
7,000  towns  in  the  United  States  reached  by  regularly  scheduled  refrigerator 
ears  Of  the  packers,  and  not  reacbed  by  regularly  scheduled  refrigerator  cars 
available  to  the  wholesale  grocer. 

Mr.  Brbgd.  That  is,  refrigerator  oars  opeu  to  the  grocer  by  the  railroads? 

Mr.  Thobne.  Yes,  sir.  It  must  be  remembered  that  all  of  the  refrigerator 
cars  open  to  the  grocer  also  are  open  to  the  packer,  but  none  of  the  packers' 
cars  are  open  to  the  grocer. 

There  is  the  map  that  I  would  like  to  introduce.  It  shows  the  geographical 
distribution  of  this  by  state  only. 

(The  map  presented  by  Mr.  Thome  was  received  and  marked  Eshibit  Na- 
tional Wholesale  Grocers'  Association  No.  3.) 

Mr.  Bbekd.  I  would  like  to  stop  long  enough  to  say  that  those  black  points 
are  the  points  showing  the  towns,  Mr.  Chairman,  and  cities  where  the  packers 
can  send  their  refrigerator  cars,  tliat  the  railroads  offer  no  refrigerator  serv- 
ice open  to  the  wholesale  grocer,  cuoner,  producer  or  othw  person  engaged 
in  the  food  Industry,    And  the  number  are  7/)00. 

I  win  call  your  attention  to  the  picture  that  that  map  represents.  We  will 
have  it  phoEopgrapehd  and  leave  a  copy  with  you.  This  Is  the  only  copy  we 
have;  is  that  right? 

Mr.  TeoBNE.  Yea,  sir. 

We  addressed  letters  to  all  Class  T  railroads  in  the  United  States,  to  find 
out  how  many  of  them  had  regularly  scheduled  refrigerator  cars.  Eighty- 
seven  and  eight-tenths  per  cent  of  the  mileage  operated  by  the  companies 
replying  to  our  interrogatory  are  operated  by  companies  having  no  regularly 
scheduled  refrigerator  service. 

Concerning  this  number  of  towns  I  want  to  read,  so  as  to  satisfy  you  as  to 
its  accuracy,  the  following  extract  from  the  record.  This  Is  from  the  testimony 
lit  Mr.  O'Hara,  assistant  traffic  manager,  at  Uiat  time,  for  Swift  &  Co. 
[reading] : 

"  Q.  But  further,  while  the  refrigerator  cars  Indicated  on  your  exhibit  are 
available  to  both  the  wholesale  grocer  and  the  packer,  your  exhibits  show, 
do  they  not,  that  thei-e  are  over  7,000  towns  reached  by  your  refrigerator  cars 
that  are  not  reached  by  any  refrigerator  cars  available  to  the  wholesale  grocer, 
ns  Indicated  on  your  exhibits? 

"A,  Is  that  the  recap? 

"Q.  I  wish  you  would  verify  Umt  figure,  exhibit  27.  Your  cars  reach  over 
T.OOO  points  which  our  cars  do  not  reach,  as  indicate  by  your  set  of  exhibits ; 
Is  that  correct? 

"A.  Yes,  sir.  It  might  be  included  In  your  cars,  though."  (Tr.  3637-3638.) 

Mr.  blanker  testified  that  tbeir  peddler  cars  serve  4,419  towns,  out  of  which 
only  1,170  are  reached  by  scheduled  i-efrlgerator  cars,  and  he  confirmed  the 
statement  that  "  It  is  fair  to  say  that  there  are  three  times  as  many  towns 
reached  by  Armour  Peddler  cars  approximately  as  there  are  reached  by  sched- 
uled refrigerator  cars  available  to  the  wholesale  grocer."  "That  appears  In 
the  transcript  at  page  40S0. 

We  found  altogether  that  there  were  10,984  towns  served  by  peddler  cars 
In  the  United  States,  and  4,178  towns,  or  38  per  cent  of  these,  wei-e  reached 
two  or  more  days  a  week. 

Mr,  Bbeed.  By  whom? 

Mr.  Thobne.  By  the  packers'  cars. 

Mr.  SjirrH.  In  the  use  of  these  railroad  refrigerator  cars,  is  the  wholesale 
mercbaot  allowed  to  put  things  not  requiring  refrigeration  in  them? 

Mr.  Thobnx.  He  is  not. 
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Mr,  SuiTH.  Isn't  It  tnie  that  there  has  been  great  difficulty,  certainly  in  tlie 
sections  that  I  eBpecially  represent? 

Mr.  Bbeeo.  The  South? 

Mr.  Shitb.  Yea,  in  obtaining  refrigerator  cars  for  fruit,  from  the  railroads? 

Mr.  Thobne.  Yes. 

Mr.  SuTTB.  The  limited  number  that  the  raliroada  have  being  pressed  for 
the  use  of  things  that  must  be  retrigetatmn 

Mr.  Thorne.  That  is  very  true.  Of  course  the  paclfers'  answer  to  that  is 
that  they  furnish  their  own  cars. 

Mr.  SuiTH.  Is  it  possible  to  conduct  the  wholesale  grocery  business  as  it  is 
now  conducted,  with  the  amount  of  competition  and  the  size  of  the  individual 
wholesalers,  and  those  individual  wholesalers  to  own  and  oiierate  cars  of  their 

Mr.  Thobnb.  No.  I  would  say  further,  tliat  even  though  they  furnished 
their  own  cars,  it  they  were  not  refrigerator  cars  they  would  not  get  this 
preferential  service.  Second,  that  if  they  furnished  refrigerator  cars  handling 
wholesale  grocery  items  they  would  Jose  a  good  deal  of  money,  whether  they 
had  all  of  the  resources  of  Swift  or  not.  Because  of  the  simple  fact  that  tlie 
relative  amount  of  their  commodities  demanding  refrigeration  is  small.  There- 
fore, In  order,  as  I  have  said  tiefore,  to  get  this  service  on  a  practical  commer- 
cial basis  they  would  also  have  to  be  pacliers.  In  order  to  successfully  dis- 
tribute prunes  you  would  also  have  to  be  a  paclter. 

The  Chaibman.  Well,  is  there  anything  prohibiting  tliem  from  being 
packers? 

Mr.  Thoene.  Well,  then  you  come  to  the  question,  Mr.  Chairman.  In  order 
to  be  auccesBfnl  in  the  distribution  of  other  commodities,  must  we  also  ail 
Ijecome  packers? 

The  Chaibuan.  Aren't  there  a  number  of  small  packers  engaged  in  the  dis- 
tribution of  these  unrelated  lines  that  you  cover  by  this  decree? 

Mr.  Thobnb.  Yes. 

Mr.  Smith.  I  wanted  to  get  a  little  more  information  from  the  witness  about 
this  proposition  of  the  wholesaler  owning  his  own  cars.  Take  the  average  size 
of  the  business  of  the  wholesaler  in  the  United  States:  Would  it  be  possible 
to  maintain  the  present  average  size  and  competition  amon^  wholesalers  and 
yet  the  individual  wholesaler  own  and  operate  private  ears  to  do  his  Indi- 
vidual business? 

Mr.  Thobne.  No. 
Mr.  Smith.  Would  the  business  of  the  nvei'age  wholesaler  be  anything  like 
sufficient  to  maintain  such  a  service  for  the  individual? 

Mr.  Thobnb.  Certainly  not. 

Mr.  Smith.  Then  if  the  wholesaler  went  into  the  use  of  the  private  cars, 
would  It  not  be  necessary  to  eliminate  many  and  consolidate,  and  make  almost 
monopolistic  tlie  business  of  the  wholesaler? 

Mr.  Thorne.  That  Is  very  true.  There  is  this  further  feature.  You  have 
seen  fit  to  prevent  railroads,  going  into  various  commercial  enterprises.  The 
question  arises  r  Shall  you  permit  persons  performing  a  part  of  the  "functions 
of  the  railroads  to  also  go  Into  those  enterprises?  Shall  we  be  required  to 
furnish  a  part  of  the  equipment,  or  shall  the  common  carrier  be  required  to 
furnish  that  equipment?  It  is  a  question  of  pretty  big  policy  involved.  If 
you  are  going  to  compel  tljese  grocers  to  furnish  refrigerator  cars  in  order  to 
get  preferential  service 

Mr.  Brijeb  (interposing).  You  mean  to  own  them? 

Mr.  Thobne.  If  you  are  going  to  compel  them  to  own  refrigerator  cars  in 
order  to  get  this  preferential  service,  they  simply  liave  to  quit  the  business  as 
wholesale  grocers.  They  would  have  to  consolidate  Iwth  of  these  fields  of 
endeavor. 

Now  a  question  arises  as  to  practical  matters :  How  far  have  tlie  packers 
been  able  to  malie  inroads  into  the  business  of  the  wholesale  grocer? 

The  Chaibuan.  Before  you  begin  on  that  I  would  just  like  to  say  thisr  I 
think  I  made  the  statement  that  the  decision  of  the  Interstate  Commerce  Com- 
mission is  conclusive  upon  us.  I  want  to  change  that  to  say  that  It  may  be.  I 
don't  know  what  effect  It  will  have  upon  tills. 

Mr.  Breed.  And,  of  course,  I  understand  that  the  Attorney  General  appreciates 
that  this  decree,  consented  to  by  the  packers  who  intervened  in  this  Interstate 
Commerce  case,  was  made  in  the  middle  of  the  proceeding,  and  certainly  it  was 
such  an  Important  factor  In  the  matter  that  it  also  must  be  taken  into  con- 
sideration. 
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The  Ghaibuan.  Just  prececal.  I  didn't  want  you  to  get  the  understnmllng  tliat 
it  was  conclusive  upon  us.    1  don't  know  the  efCect  of  It,  renlly. 

Mr.  Thobni^.  Iu  arriving  at  u  (Consent  decree  there  might  be  many  questions  of 
ecoEODilcs  aiirt  policy  Involved  that  were  not  within  the  Jurisdiction  of  the  In- 
terstate Commerce  GoQiqaisslon. 

Mr.  Chairman,  in  regard  to  these  Inroads  Into  otir  business 

Mr.  Bbeed  (interposing).  The  wholesale  grocery  business? 

Mr.  Thobkk.  Tes,  sir.  (continuing)  —we  felt  Jhot  that  would  be  a  very  im- 
portant question,  end  we  found  many  conflicting  statements.  We  found  mnny 
attHcks  on  the  accuracy  of  the  statements  made  by  cnrtaln  departments  of  the 
tiovernment.  And  for  that  reason  we  asked  the  Wisconsin  Railroad  Commis- 
.Hion  to  release  tlielr  statistician,  Mr.  Schrlver,  In  order  that  he  might  come  to 
Washington  to  make  an  invesligation  from  the  most  authoritative  source  pos- 
sible. I  have  iiere  the  eiihibit  that  Mr.  Sciirlver  prepared.  Concerning  the  truat- 
northlness  of  that  exhibit  I  want  to  say  this,  that  Swift  &  Co.  had  an  economist 
by  the  name  ot  Professor  Wells,  formerly  of  Yale  faculty,  make  a  check  of  those 
figures  and  of  the  exhibit.  I  think  he  had  several  weeks  in  which  to  do  it.  And 
when  asked  concerning  It 

Mr.  BBEEn  (Interposing).  On  the  stand. 

Mr.  Thobne.  On  the  witness  stand — the  following  occurred :  The  question  in 
substance  was  as  follows : 

"  You  take  exceptions  to  certain  de<luctions  or  conclusion  we  make  from  these 
figures.    Can  you  cite  any  figure  under  any  hearing  that  is  erroneous?  " 

And  he  said  that  he  didn't  know  of  any.  1  can  ^ve  you  the  page  of  the  record 
If  you  want  that. 

Xuw,  here  is  the  result  of  a  compilation  made  by  a  disinterested  party,  in  a 
sense — that  is,  he  Avas  not  In  the  permanent  employ  of  either  side,  but  tempo- 
rarily released  by  a  State  commission  to  come  to  Washington  and  make  a  check 
"f  figures  from  various  departments.  It  was  very  difficult  to  find  a  compre- 
iienslve  showing  of  the  inroads  into  the  grocery  business  by  the  packers  over  a 
period  of  years.    But  the  facts  that  were  gathered  are  quite  signlflcant. 

Sow  I  want  to  cite  a  few  of  them  that  are  presented  on  that  exhibit. 

The  Chaibua«.  May  we  have  this  exhibit,  Mr.  Thome? 

Mr.  Thobne.  Yes,  sir. 

(The  exhibit  was  presented  to  the  commission,  but  is  not  copied  Into  the 
record.) 

Mr,  Thobne.  As  to  cheese;  In  1918,  the  packers'  sales  of  cheese  constituted 
49.1  per  cent  of  the  factory  protluction  of  cheese  tn  the  entire  United  States, 
This  is  exclusive  of  sales  by  Morris  &  Co.,  not  reported.  In  the  country  as  a 
whole,  the  production  of  cheese  from  1914  to  1917,  increased  4.9  per  cent; 
making  an  average  increase  of  about  1.6  per  cent  per  year.  The  packers' 
sales  of  cheese  during  the  same  period  Increased  from  14  to  50  per  cent  for 
the  different  companies.  In  two  years  Armour  and  Wilson  increased  their 
sales  by  an  amount  more  than  double  the  increase  in  the  producllOTi  of  cheese 
throughout  the  United  States. 

It  Is  very  significant  to  note  that  the  packers  have  been  Increasing  their 
business  much  faster  than  the  total  volume  of  production  in  the  country  as 
a  whole. 

As  to  butter:  Swift  &  Co.  la  the  greatest  distributor  in  the  United  States, 
handling  in  1916,  In  round  figures,  50,000,000  pounds,  or  nearly  as  much  as  the 
combined  sales  of  the  two  largest  conpacker  organizations. 

I  will  say  that  most  of  this  data  Is  taken  from  a  very  voluminous  set  Ot  1*6- 
ports  lssuet:l  by  the  Federal  Trade  Commission,  for  which  they  deserve  very 
(.Teat  cre<lit,  and  none  of  the  flgtires  which  I  have  read  here  were  questioned 
liy  any  packer,  witness  or  counseL 

The  Chairman.  Well,  could  you  give  us  especially,  Mr.  Thorne,  the  figures 
'in  the  comunjdities  that  are  covered  by  the  decree? 

Mr.  Thobre.  Yes,  sir. 

The  Ohaibman,  You  know  cheese,  eggs,  butter,  etc.,  are  not  covered. 

.Mr.  ThobNe.  Yes,  sir. 

The  Ch\ibmak.  We  are  especially  interested  in  the  others. 

Mr.  Thorki':.  I  think,  Mr.  Chairman,  that  their  ability  to  expand  into  these 
unrelated  items  is  very  Important. 

The  Chaibman.  Oh,  It  shows  the  tendency,  that  Is  all,  but 

-Mr.  Thobne  (hiterposlng).  Absolutely,  and  the  little  Incident  that  liappened 
vi'sipnlay,  Mr.  Chalnunn,  had  more  substance  than  fiction  In  It,  when  you 
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asked  the  witness  if  a  man  killed  John  Smith  is  that  any  Indication  that  he  Is 
going  to  kill  me.  It  may  not  be,  but  there  was  sufflc!«it  justification  to  fear  It 
that  they  locked  the  man  up.  Likewise  here,  If  with  these  facilities  they  are 
able  to  expand  out  In  the  handling  of  these  various  other  commodities  it 
seems  to  me  that  is  very  slgnitlcant. 

From  19115  to  1918  factory-made  butter  Increased  about  1  or  2  per  cent  each 
year.  During  the  same  period  the  packers'  sales  of  butter  increased  30  per 
cent  or  more  each  year. 


The  production  of  factory-made  butter  Is  much  more  thnu  twice  as  great  as 
oleomargarine.  However,  the  production  of  factory-made  butter  has  Increased 
very  little  since  1914 ;  while  tlie  production  of  Dleomargine  lias  considerably 
more  than  ^oiiblerf  since  1915,  so  that  oleomargarine  is  actually  outstripping 
butter  in  its  increase  in  volume. 

The  packers  sales  of  oleomargarine  in  1918  were  over  one-half  the  total  pro- 
duction In  the  United  States. 

I  want  to  say  that  while  this  decree  was  pending  we  all  urged  tliat  these  com- 
modities be  added,  and  If  any  changes  be  made  In  the  decree  we  think  that  It 
ought  to  he  strengthened  instead  of  weakened  In  that  respect. 

As  to  lard  and  substitutes,  one  sentence:  The  large  packing  companies  com- 
bined sold  in  1918,  48.5,000,000  pounds  of  lard  compounds  and  substitutes.  In 
round  numbers.  The  rapid  increase  of  the  packers'  activities  in  this  line  Is 
well  Illustrated  by  that  of  Swift  &  Co.  In  1918  this  company  sold  43  per  cent 
more  than  tiiey  illd  In  1916,  two  years  previously. 

The  Chaibman.  Are  you  reading  the  Federal  Trade  Commission's  report! 

Mr.  Thokne.  No,  sir.  I  am  trying  to  give  you.  If  I  may  be  pennitted,  a  state- 
ment of  what  is  in  front  of  you.  In  a  very  brief  way. 

The  Chaibmak.  In  this  eshlbit! 

Mr.  Thorne.  Yes. 

The  Th.^irman.  I  wanted  to  he  clear  on  tliat. 

Mr.  Thorne.  Canned  goods:  Canned  vegetables  produced  in  the  United 
States  showed  no  increase  from  1914  to  1917.  Now  that  is  in  tonnage,  not  In 
value.  The  packers  up  to  the  present  time  have  liandled  probably  less  tlian  17 
per  cent  of  these  commodities  (Morris  and  Cudahy  not  reported)  ;  but  note 
their  phenomenal  growth  In  recent  years : 

Armour  &  Co.  In  two  years  trebled  their  sales  In  pounds  of  canned  vegetables 
and  sundries,  Including  canned  and  dried  flsli  peanut  buttei',  evaporated  milk, 
condiments  and  nee 

For  Wilson  &  Co  some  confusion  e^lstB  In  the  amount  of  canned  vegetables, 
for  plants  and  branches,  but  the  plants  alone  showed  an  Increase  in  one  year, 
1917  to  1918,  of  180  per  cent,  and  the  branches  showed  an  increase  during  the 
same  vear  of  445  per  cent  "The  increase  of  tonnage  sales  tiirotigh  branches 
since  1915  was  1,374  per  cent  for  Wilson  &  Co 

Libby,  McNeill  &  I.ibby.  the  S«ift  &  Co.  concern,  sell  to  a  verj'  subsUntial 
extent  through  wholesale  grocers.     This  concern  increased  its  tonnage  sales 
,  from  1915  to  1918,  250  per  cent,  or  an  avernge  of  83  per  cent  per  year. 

Remember  that  during  these  three  years,  the  increase  In  production  for  the 
United  States  as  a  whole  was  nothing. 

From  1915  to  1918,  tlie  tonnage  sales  of  condiments  and  preserves  through  the 
plants  Of  Wilson  &  Co.  Increased  760  per  cent,  and  the  sales  through  branches 
increased  3fi7  per  cent. 

That  is  all. 

Mr.  Breed.  Have  you  anything  to  show  with  respect  to  the  entrance  of  the 
packers  into  the  ownership  of  other  wholesale  grocery  houses,  hotels,  or  other 
consuming  corporations? 

Mr.  Thobne.  Yes.  I  understand  the  chairman  has  frequently  asked  for 
^leciflc  facts  Instead  of  generalizations.  And  I  have  been  trying  my  best 
to  give  him  a  few  this  morning. 

I  will  read  an  extract  from  the  report  of  the  Federal  Trade  Commission  on 
the  meat-packing  Industry.  Part  IV,  Chapter  II,  pages  17  to  24,  Inclusive : 
■  "Just  as  half  a  century  ago  the  anthradte  carriers  embarked  on  a  scheme 
of  securing  tonnage  for  their  roads  by  the  purchase  of  mines,  so  some  of  the 
big  packers  seem  to  be  embarking  on  a  policy  of  buying  stock  In  hotel  com- 
panies as  a  means  of  securing  these  important  outlets  for  their  tonnage.  The 
agents  of  the  commission  found  It  difficult  to  secure  admissions  from    the 
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managers  of  hotels  In  whicb  packers  own  stock  that  suth  stock  ownerslilp 
iQ  any  way  Influences  the  purchasing  policy  of  the  hotel;  stewards,  it  was 
held,  buy  where  they  can  get  the  best  terms.  The  correspondence  of  Swift  & 
Co.  leaves  no  doubt,  however,  as  to  the  object  that  company  has  In  buying 
stock  in  hotels,  or  what  Its  opinion  is  of  the  purpose  of  other  packera  in  making 
snch  purchases. 

"  On  June  16, 1917,  Edward  F.  Swift  wrote  to  L.  F.  Swift  as  follows : 

"'I  am  not  in  any  way  agitating  the  questions  of  Swift  &  Co.  taking  Stock 
In  hotels  to  influence  their  supplying  the  same,  but  as  a  matter  of  Information 
will  be  pleased  to  have  you  advise  me  what  you  understand  Swift  &  Co.'s. 
policy  Is. 

"'Also,  irrespective  of  the  above,  what  you  know  about  new  New  York 
Central  Hotel  that  Is  being  built  In  New  York  City  near  the  New  York  Central 
Station,  as  to  whether  any  outsiders  have  been  asked  to  take  stock  In  this 
hotel,  and  if  you  know  whether  the  supplies  will  be  bought  on  the  open 
market  or  otherwise.' 

"  On  June  20, 1917,  L.  P.  Swift  replied  as  follows : 

'"Answering  your  letter  of  the  16th  concerning  Swift  &  Co.'s  policy  in 
connection  with  taking  stock  In  hotels,  I  will  go  back  to  1910,  whicb  was  the 
time  this  first  came  up. 

"  *  McAIplne :  I  highly  recommend  taking  £60,000  stock  In  the  McAlpln 
Hotel,  which  carried  with  it  their  entire  business.  •  •  •  Sol.  Zahn,  the 
liolel  man  in  New  York,  took  what  we  refused  and  I  don't  doubt  his  profits 
are  $50,000  annually.    No  contract  for  supply. 

"'Blltmore:  The  next  was  the  BUtmore  Hotel.  Armour  took  stock  to  the 
amount  of  $200,000,  but  we  had  no  opportunity.  No  contract  to  supply  their 
meat,  but  this  Is  assumed,  and  they  hold  the  trade.  I  don't  doubt  his  profits 
eiceed  550,000  annually.     •     •     • 

'"Commodore:  The  new  hotel  you  ^>eak  about  on  Forty-second  Street  Is 
the  Commodore.  Edwards,  Moon,  and  I  have  ae«i  Mr.  Bowman  five  or  six 
times  and  begged  him  to  let  us  become  stockholders,  but  he  has  refused, 
claiming  the  stock  Is  all  sold  or  something  of  that  kind.  Armour  has,  I  think, 
$900,000.  While  there  is  no  contract  to  supply  the  meat.  It  is  assumed  he  gets 
It.  There  is  no  donbt  but  that  the  stocl^s  In  both  of  the  above  hotels  will  be 
profitable.    Moon  sees  Mr.  Bowman  almost  every  day. 

" '  Manhattan :  The  same  owner  has  taken  on  the  Manhattan  Hotel  which. 
the  Metropolitan  (a  Swift  concern)  supplies  to  the  extent  of  about  $S00  per 
week,  which  is  quite  small.  We  are  trying  to  get  more  bat  can  not  get  It 
away  from  Armour, 

" '  Ansonia ;  •  •  •  Capital,  $100,000,  7  per  cent  cumulative  preferred, 
W0,000  common.  John  Mc.B.  Bowman,  president,  and  William  J.  Cnmmlngs 
have  recently  acquired  a  stock  ownership,  and  in  order  to  assist  him  and  Mr. 
Bowman  to  straighten  ont  the  affairs  of  the  hotel.  Swift  &  Co.  have  loaned 
them  875,000,  and  some  of  the  individuals  $25,000  additional,  with  the  under- 
standing that  we  will  get  their  business. 

" '  Pennsylvania  r  The  Pennsylvania  Hotel  in  New  York  City  Is  to  be  run 
by  Mr.  Statler.  Mr.  Gfeorge  Edwards  and  I  have  seen  him  several  times  and 
have  a  partial  promise  of  his  business.  But  he  does  not  ask  anybody  to  take 
stock.     Equal  Commodore  in  size. 

" '  Policy :  As  to  our  policy,  I  should  say  every  opportunity  we  can  get  to  do 
anything  like  the  above,  we  would  better  do  It.  There  are  a  good  many  qnes- 
tloDaltle  hotel  euterprises  which  I  think  should  be  turned  down,  and  I  have 
recently  turned  down  three  or  four  of  them,' 

"  The  remainder  of  the  letter  reviews  the  facts  about  four  well-known 
hotels,  two  in  New  York,  one  In  Boston,  and  one  In  Baltimore.  It  may  be 
said  that  according  to  Information  given  the  agents  of  the  commission  by  the 
secretary  of  the  Beau-Site  Co.,  which  operates  the  Biltmore  Hotel,  Mr.  Armour 
owns  only  $70,000  of  the  preferred  stock  out  of  a  total  capital  stock  of  $3,000,000 ; 
that  he  owns  $750,000  preferred  in  the  Bowman  Hotel  Corporation,  which 
operates  the  Commodore'  Hotel ;  and  that  he  Is  interested  in  the  Manhattan 
Hotel  through  ownership  of  stock  In  the  Armbow  Operating  Co.,  which  operates 
the  hotel— a  name  suggestive  of  the  only  and  equal  owners,  Mr,  Armour  and  Mr. 
Bowman. 

"The  following  extracts  from  the  Swift  correspondence  throw  further  light 
upon  the  Ansonia  Hold  transaction  referred  to  In  L,  F,  Swift's  letter.  On 
April  11,  1917,  L.  F.  Swift  wrote  L.  A.  Carton,  treasurer  of  Swift  4  Co.,  that 
for  personal  reasons  he  and  other  members  of  the  firm  had  advanced  $25,000 
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ill  roniiectlon  with  the  Ansonia,  and  that  he  found  when  he  got  Into  It  '  that 
Mr.  John  McE.  Bo\ynmn.  head  of  the  Blltmore,  Commodore,  and  Manhattan 
Hotels,  was  belilnd  the  company.  He  now  puts  up  a  proposition  for  us  to  take 
S75,000  cumulative  preferred  stock  to  be  returned  $10,000  each  year,  In  return 
for  which  we  will  receive  the  Angontu  Hotel  business,  and  It  seems  to  me  quite 
nepeKsary  that  we  do  It. 

"  '  You  know  t)>at  I  tried  to  make  an  Investment  in  the  Biltmore  and  Commo- 
dore Hotels,  hoping  to  get  their  buBlneas,  but  it  was  Impossible :  Armour  had 
arranged  It  in  advance.' 

,  ■'  On  April  18,  1917,  Instructions  were  sent  to  the  company's  representatives 
in  Xew  York  '  to  approach  Mr.  Bowman  and  make  the  beat  terms  yon  can  so 
as  to  secure  Swift  &  Co.  in  their  advance  to  him  of  $75,000  and  to  get  his 
trade  in  return.' 

"  Satisfactory  terms  were  made  and  the  $75,000  advanced ;  but  it  was  not 
till  toward  the  end  of  the  year  that  arraugementa  were  perfected  for  starting 
the  hotel  under  the  new  management.  On  September  24,  James  P.  Moon,  for 
Swift  &  Co.,  wrote  the  vice  president  of  the  hotel  company: 

"  ■  Yiiu  have  met  Mr.  T.  P.  Kidd,  manager  of  the  Metropolitan  Hotel  Supply 
Co..  through  whom  Swift  &  Co.  would  like  you  to  arrange  for  the  supplies  of 
Swift's  products  to  the  Ansonia  Hotel ;  and  Mr.  .T.  P.  Davenport,  No.  1  Hudson 
Street,  New  York,  manager,  Libby,  McNeill  &  Libby,  for  such  supplies  as  you 
uiiiy  require  from  tbem.' 

"  On  the  28th  the  vice  president  replied : 

"'The  moment  our  new  company  Is  started.  I  will  notify  Mr.  Kldd  and  Mr. 
Davenport  to  call  on  me — then  we  will  commence  giving  you  "  some  sure 
enough  business."  In  fact,  every  dollar's  worth  that  the  Ansonia  buys  in  your 
line,  will  be  bought  from  you.' 

"  The  correspondence  of  Swift  &  Co.  shows  that  the  purchase  of  stock  in 
other  hotels  was  considered  as  a  means  of  securing  these  Important  outlets  for 
their  products.  During  the  summer  of  1917  the  question  of  taking  stock  In 
the  United  Hotels  Co,  was  considered.  This  company  is  the  owner  of  a  line  of 
hotels  in  medium-sized  cities  and  planned  to  supply  their  own  and  other  Hotels 
with  ail  kinds  of  furnishings.  On  September  18,  1917,  L.  F.  Swift  wTOte  E,  F. 
Swift  as  follows : 

■' '  I  think  the  time  has  come  when  Swift  &  Co,  have  got  to  adopt  a  decided 
liollcy  aboat  their  hotel  businese  and  not  have  any  more  of  this  happy-go-lacky 
•  •  •  way.  Now  comes  the  question  of  the  United  Hotels  Co.,  who  have 
hotels  In  the  following  cities:  Brimingham,  Ala..  Erie,  Pa..  Hamilton.  Ont. 
Newark,  N.  J.,  Peoria,  111.,  Syracuse,  N.  Y..  Utica,  N.  Y..  Worcester.  Mass. 

"  '  I   understand   we  can   get  your  business  by    taking   $100,000  preferred 

"  '  Here  are  eight  hotels  fairly  started.  It  is  quite  different  from  a  new  hotel 
which  has  not  started  yet,  a  good  many  of  which  I  suppose  we  would  from 
necessity  have  to  turn  down;  but  anything  with  the  right  earmarks,  like 
"  the  Washington  Hotel "  now  being  built,  should,  in  my  opinion,  be  ae- 
ceptetl.     *     •     •.' 

"  A  conference  a  day  or  two  later  convinced  Mr.  Swift,  of  the  hotels  cona- 
pnn.v.  but  there  were  important  questions  of  trade  policy  that  caused  further 
hesitation.  Some  of  Swift  A  Co.'s  customers,  two  of  which  there  had  tieen 
serious  talk  of  taking  over  were  selling  the  hotel  company  and  probable  com- 
plaints were  foreseen.    Mr.  L.  E,  Swift  suggests  on  September  20: 

■"  •  *  >  We  might  take  this  Investment,  giving  them  the  cash  by  October 
1,  which  is  the  time  they  want  It,  and  form  a  policy  on  the  other  questional 
open  inthe  meantime.  ' 

••  •  We  need  not  try  to  press  our  advantage  from  this  stock  during  the  months 
of  October  and  Novemlier,  If  we  didn't  want  to,  and  use  It  when  we  needed 
it  and  had  a  policy  formed.    •    •     • ' 

"  Mr,  .Charles  H.  Swift  was  In  full  accord  with  other  members  of  the  firm 
as  to  tlie  purpose  of  stock  purchase  in  hotels,  and  as  to  the  desirability  of  hav- 
ing I)  definite  hotel  policy.    On  September  18  he  wrote  Ij.  F.  Swift  as  follows : 

...»  •  *  J  agree  fully  that  Swift  &  Co.  should  decide  upon  a  policy  in 
regard  to  these  investments.  The  opportunity  Ijefoie  us  of  the  United  Hotels 
Co,  is  a  good  ilUisfratlon  to  work  on,  I  do  not  know  of  any  other  field  where 
we  conid  get  so  much  hotel  business  for  as  moderate  an  investment  as  Ik 
Indicated  In  this  case.  I  understand  they  would  like  us  to  take  $150,000 
preferreii  stock  Instead  of  $100,000,  as  you  suggest ;  and  I  shall  be  very  glad 
Indeed  to  see  the  policy  worked  out  acconllngly.' 
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"  In  the  light  of  the  Swift  lettei'R  quoted  above  aud  in  the  absence  In  this 
voluminous  correspondence  of  any  condition  ae  to  prices  utiou  which  iiucker 
M)urces  the  trade  of  a  hotel,  it  nmy  be  assumed  that  so  for  as  this  form  of  con- 
trol over  outlets  for  goods  extends,  it  places  distinct  limits  npon  the  field  of 
cijuipetltion.  It  is  a  matter  of  concern,  therefore,  to  other  dealers  lu  foods 
whether  markets  are  to  b^  secured  in  this  way.  It  Is  also  a  matter  of  concern 
to  other  stockholders  In  the  hotel  companies  who  have  nothing  to  sell.  It 
Is  a  matter  of  concern  to  consumers  that  the  supplies  for  the  hotel  they 
imtronlze  are  arranged  for  on  the  basis  of  the  ownership  of  a  little  stock  rather 
tliaii  on  the  basis  of  competition.  Under  such  circumstances  the  limits  set 
ii|jon  prices  ai^e  those  to  which  monopoly  is  subject  everywhere  rather  than 
tliose  Used  by  competitive  forces." 

Mr.  Thohne.  In   rt-Kard   tu   thest;   volumiiioiis   investi^'atiuuK.   It   han  Hi^iii<>d 

Mr.  Bhu:d  (ititeriX'KlDK)-  Aiv  you  tiolng  off  on  another  subjfci  now? 

-Mr.  Thorke.  No,  sir.  iCinitinuinc:) — it  has  aeenirtl  to  me  that  the  selec- 
tion of  siKultlcuut  and  ImiHirtuiit  facts  which  have  been  produce*!  lit  public 
lipurluiiis,  n'lthoui;  iiu,v  contrail Ulion  or  question  from  any  pei'son.  and  sel<H>- 
tlon  of  Kulieiit  facts  Is  sumewbut  wortli  while  to  you.  It  seems  to  nie  that 
tile  particular  facts  that  1  Imve  tried  tu  cull  your  attention  to  this  mornlnx, 
iiidudUiR  the  fact  that  they  do  get  preferential  service,  the  fact  that  tliey  reach 
iiiuuy  towns,  thousuuds  of  towns  ttiat  we  can  not  reach  with  tliat  |)referentlul 
service,  the  fai-t  that  they  are  i>i>rinitied  to  put  anytblnK  that  they  want  to  lit 
that  car,  tbe  fact  that  they  do  uegotiute  wilii  hotels,  and  there,  by  loaning,  or 
h)-  imyliig  stiK-k,  get  control  of  the  food  service  of  those  hotels.  wUhont  nny 
ri'ference  whatever  to  prices,  tile  fact  that  they  have  made  tliese  enormous, 
riipld  lucreascK  into  thexe  varioux  unrelated  Items  when  tbey  were  permitted  to 
"Ifi'ate — all  of  these  things  are  of  suffli'ieut  stgnillcance  to  be  presented  to  you. 

The  Chaibmas.  Mr.  Th»)rne,  you  say  we  won't  reiiil  it,  but  can  we  not  have, 
;iiij*liow,  a  copy  of  the  record?  Have  you  a  copy  of  tlie  rei-onl  befoiv  the  Inter- 
Stute  Conuner<'e  Commission  avallaiile  that  you  cimld  Hie  with  us? 

Mr.  Thobisk.  Yes,  I  shall  lie  very  iileased  to.  I  only  have  copy.  It  Is  ahont 
4.0OO  iiages.  I  think  there  are  nliimt  2,000  pages  of  exhibils,  nnd  proliubly  about 
1,000  pages  of  briefs. 

The  Ohaikman.    Well,  I  think  I  have  the  briefs. 

Mr.  Thohne.  You  bnve? 

The  PHAtHUAN.  I  have  got  part  of  them,  at  least.    Perhaps  all  of  them. 

Mr.  Breed.  Could  I  Just  bring  honie.to  you,  gentlemen  of  the  commission,  the 
line  very  vital  fact  that  appeai-s  to  me  In  connection  with  any  motion  by  tl>e 
Government  to  modify  this  decree?  And  that  is  that  if  tbe  decree  and  the  in- 
JuiK-Hoiis  contained  In  It,  and  consented  to  by  the  itKckers,  with  respect  to 
inmlng  m  their  private  refrigerator  and  peddler  cars  these  unrelated  foo-l 
[ircHliictN  is  modified, — which,  mind  yon,  Is  a  matter  to  which  they,  themselves, 
loiiNPnteil — then  the  mere  fact  that  the  Interstate  Coiinnei-ce  Commission  bus 
held  that  tbey  are  'not  going  into  that  makes  nil  the  mure  Impoi'tjint  your  ac- 
tion on  tills  roodlflcatlon  of  this  decree.  The  wholesale  grocers  Bn<l  canners, 
niie  and  nil  who  have  testllled  liere.  unanimously  have  said  that  their  personn! 
private  business  experience  shows  tiiat  these  refrigerator  car  preferential  «erv- 
ii^es  rfpen  to  the  packers,  if  they  ai'e  allowed  to  use  them  in  these  unreiate<I 
lilies,  wlil  injure  and  affect  their  trade,  whatever  the  Interstate  Commerce 
t'onnalssion  held  as  to  the  situation. 

The  Chaikman.  Well,  let  our  argumeul  ci.me  later,  Mr.  Breed,  anil  we  wHl 
Kct  through  with  Mr,  Thome  now. 

.Mr,  Brkkd.  (^oiild  I  ask  Mr.  Thorne  one  question  on  tlie  hotel  Imslness? 

The  Chairman.  Yes. 

Mr.  Breed.  Ton  referred  to,  and  j'ou  have  offered  these  letters  showing  the 
imllcy  of  the  packers  to  ai'fliiire  stuck  In  liotels,  wliicb  letters  uppiLreiitly  showed 
tiiiit  it  carried  with  the  stock  ownership  the  sale  to  the  liotel  of  food  product-i. 
IH'I  that  Include  liotli  meat  and  genenil  food  prodacts? 

Mr.  Thorke.  Verj-  frequently  they  referred  to  food  products,  or  fooil. 

Mr,  Breed.  Now,  all  of  these  hotels  throughout  the  I'nltal  States  have  here- 
tofore been  served  ilii-ect  by  the  retail  or  liv  the  wholesale  gnxvr,  iiave  tliev 
not? 

.Mr.  Thobxb.  Yes,  on  a  competitive  basis. 

The  Chaibjian.  Just  in  that  connec/tlon.  It  is  a  fact  Ihiit  T  liave  studiitl 
till*,  thing  so  long,  and  know  so  many  of  the  facts  connected  with  the  pivicesses 
and  methods  and  the  lines  liandleil  by  the  packers  and  grocers,  and  so  forth. 
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that  we  are  now  conaWerlng  that  tJiat  has  made  It  rather  hanl  for  me  to  liolil 
myself  down  at  times,  so  I  don't  menn  any  dlBrespect,  becnuse  some  of  these 
things  I  have  linown  for  a  Iouk  Nme,  and  that  Ik  the  reason  that  I  have  made 
an  effort  to  limit  the  discussion  us  much  as  possible.  For  instance,  on  the 
thing  that  Mr. 'Breed  just  brought  out,  I  have  been  fanijiliar  with  IF,  and  I 
liave  Ijeen  considering  my  own  knowledge  rather  than  the  record,  I  fear. 

Sfr.  Bbied.  Weil,  we  want  to  ^  on  record  as  saying  that  we  fJilnk  that  the 
ooiumiaslon  has  given  the  wholesale  grocers— everybody  concerned — as  fair  a 
hearInK  as  was  ever  accorded  In  any  Investigation  In  which  I  have  been  present. 

The  Chaibman.  It  is  very  nice  of  you  to  say  that.  Mr.  Hall,  you  have  a 
question.  I  think. 

Mr.  Hali,,  Yea.  Mr  Thome,  I  wanted  to  ask  you  a  few  questions  on  this 
lireference  aa  to  time  What  effect  has  the  use  of  the  refrigerator  cars  to  shiii 
the  unrelated  lines,  on  the  wholesaler  as  to  time? 

Mr.  Tmokne.  The  packers  shipping  the  unrelated  items  in  their  peddler  car, 
which  is  a  refrigerator  car,  get  prompt,  regular,  reliable  delivery,  which  I  was 
proceeding  to  outline,  and  which  Mr.  Armour  frankly  concedes,  whereas 
the  wholesale  grocer  Is  subject  to  delays  on  over  three-fourths  of  his  ship- 
ments. He  can  not  approslmate  the  date  of  delivery,  or  the  time  of  day, 
wliereas  the  packer  can.  The  packer  can  on  practically  90  per  cent  of  his 
shipment.  The  grocer  can  not  on  over  10  or  15  per  cent  of  his.  The  certainty, 
the  regularity  of  it,  Is  of  just  as  much  Importance  as  the  spee<l.  I  have  various 
extracts  from  the  record  which  I  could  clfe  In  supixirt  of  that  general  statement 
that  I  have  Just  made. 

Mr,  Hall.  But  I  was  asking  the  effect  on  the  wholesaler.  Does  It  delay 
him,  thes,  in  supplying  hla  retail  trade? 

Mr.  Thobke.  If  you  are  competing  with  another  man,  and  you  can  not  get 
regular  shipments  on  your  commodities,  and  he  can  on  the  same  commodities, 
it  is  only  a  question  of  time  till  you  lose  that  business.  Quality  and  quantity 
being  the  same,  the  time  of  deiiverj'  la  Important  In  every  line  of  activity,  and 
this  Is  specially  demonstrated  by  the  testimony  of  Blr.  Stis  that  I  read  to  you. 

Mr.  Hall.  Does  this  work  a  hardship  on  the  wholesaler  as  to  nonperishable 
articles? 

Mr.  Thobke.    Absolutely,  just  as  Mr.  Stix  stated. 

Mr.  Hall.  Why? 

Mr.  Thobbe.  Because  he  has  to  have  prompt,  quick,  trustworthy  deliveries, 
and  if  you  do  not  have  them,  you  lose  the  business  to  the  other  fellow. 

Mr.  Hall.  Weil,  Isn't  It  a  fact  that  the  wholesalers  carry  a  stock  on  hand 
from  year  to  year  to  supply  the  trade?- 

Mr.  Thosnb.  So  does  the  packer.  So  does  the  retail  grocer.  Everybody 
does.     It  la  the  question  of  turnover. 

Mr.  Hall.  I  was  asking  about  the  time,  not  the  turnover. 

Mr.  Thobne.  The  two  are  inseparably  connected,  Mr.  Hall. 

Mr.  Hali-  One  represents  capital,  doesn't  it,  and  money,  and  the  other  the 
question  of  time? 

Mr.  Hall.  What  I  wanted  to  get  at  Is  this :  Was  the  wholesaler  delayed 
in  deliveries  to  his  retail  customers  by  reason  of  the  use  of  the  refrigfrator 
cars  by  the  meat  packers? 

Mr.  Thobne.  Let  us  see  if  they  are  not  inseparably  connected.  If  you 
are  a  retailer  out  1  Bloomfield,  Iowa 

The  Chairman.  Make  it  Indiana.  I  know  there  is  a  town  by  that  name 
there. 

Mr.  Thobne.  All  right.  If  you  are  a  retailer  out  in  Bloomfield,  Ind.,  and 
you  have  so  much  money  that  you  can  command;  if  you  purchase  from 
Sprague,  Warner  &  Co.,  Held,  Murdock  &  Co.,  at  Chicago,  a  given  line  of 
food  products,  and  can  not  know  the  time  of  arrival,  you  have  got  to  carry 
a  larger  stock  on  hand,  you  have  got  to  have  a  larger  amount  of  Investment, 
and  you  are  going  to  patronize  the  man  from  whom  you  will  get  the  quickest 
and  the  most  reliable  delivery. 

Mr.  Hall.  Weil,  I  didn't  mean  to  go  into  the  question  of  capital.  I  merely 
wanted  to  confine  the  question  as  to  time.  It  Is  a  fact,  isn't  it,  Mr.  Thorne, 
that  the  wholesaler  does  carry  a  large  stock  from  year  to  year? 

Mr.  Thorn B.  Yes. 

Mr.  Hall.  Of  the  nonperishable  goods? 

Mr.  Thorre.    Yes. 

Mr.  Hall.  So  that  If  he  received  aa  order  from  his  retailer  wouldn't  he 
be  able  to  fill  that? 
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Mr.  Thobne.  Yes. 

Mr.  Haix.  He  should  be  able  to  fill  it? 

Mt.  Thobne.  Yes. 

Tbe  CHADtMAN.  But  be  could  not  get  it  to  his  retailer  in  tbe  same  lengtb 
of  time  that  tbe  retailer  could  get  it  from  the  packer.     4 

Mr.  Thosne.  Yes. 

Ur.  Hall.  I  don't  see  wby.  The  packer  baa  it  on  band,  and  so  has  the 
wholesaler  It  on  hand  In  the  diatrlbutiDg  bousea. 

Mr.  Thobnk.  Well,  I  haven't  made  myself  clear,  surely,  to  you.  . 

Mr.  Haxx,  Probably  not. 

Mr.  Thobke.  Now,  let  us  see  ^ain.  Supposing  you  are  Sprague,  Warner 
&  Co.,  and  you  put  It  Into  a  trap  car  at  Cblcago.  It  goes  out  on  an  average 
uf  seven  days  later,  out  of  Chicago.  IE  you  have  a  refrigerator  car  It  goes 
out  tbe  same  day. 

The  Chaibman.  May  I  ask  a  question  whith  I  think  will  clear  it  up?  In 
other  words,  tbe  time  is  lost  in  the  transportation  between  tbe  wholesaler 
and  the  retailer. 

Mr.  Thobnb.  Precisely. 

The  Chaisua::).  The  wboleeaier  has  a,  great  deal  slower  transportation  to 
Ms  retailer  than  the  packer  bus? 

Mr.  Tbobne.  Yaa,  air. 

The  Chairman.  Does  that  clear  tt  up? 

Mr.  Hall.  Yes,  that  clears  it  up. 

Mr.  Thobne.  Now  demonstrating  that,  Mr.  Dawson,  trafBc  manager  of 
Sprague,  Warner  &  Co.,  made  an  analysis  of  their  shipments  by  trap  car  for 
30  days.  There  was  an  average  delay  of  seven  days  going  out  of  Chicago. 
The  packers  stutt  would  go  out  the  same  day.  And  tbe  wholesale  grocer's 
would  go  out  seven  days  later. 

Kir.  Hall.  That  Is  all  right,  I  just  wanted  to  clear  it  up. 

Mr.  Bbeed.  And  your  point  la  that  if  tlie  packers  are  allowed  to  go  on  Into 
these  unrelated  lines,  shipping  them  in  their  cars,  that  carry  this  quick  serv- 
ice, that  It  is  only  a  question  of  a  very  short  amount  of  time  when  the 
packers  can  absolutely  get  as  much  of  the  business  of  the  retailer  as  they  see 
fit  to  seek,  because  they  can  make  quicker  deliveries  than  the  wholeeale 
grocer? 

Mr.  Thobne.  Absolutely. 

Mr.  Haix.  That  is,  quicker  deliveries  to  the  retail  trade? 

Mr.  Bbeed.  Quicker  deliveries  to  tbe  retail  trade. 

The  Chaibuas.  Senator,  have  you  any  questions? 

Mr.  SMrrH.  Take  a  Une  of  road  running  back  100  miles  from  Cblcago. 
Here  are  your  retail  merchants  distributed  along  that  100  miles.  If  the 
retail  merchant  la  an  Intelligent  bu^ness  man  who  will  he  buy  from,  the  man 
who  can  deliver  It  in  24  hours  to  him,  or  the  man  who  may  deliver  It  in  a 
week  or  two  weeks? 

Mr.  Tbokke.  I  think  the  answer  is  evident 

Mr.  Smith.  That  Is  about  the  situation  that  Is  presented? 

Mr.  Thobne.  Of  course  tbe  difference  In  time  varies,  on  straight  shipments, 
within  100  miles  there  would  probably  be  only  a  day's  difference. 

The  Cbaibmam.  Any  questions  Mr.  Daily? 

Mr.  Daxlt.  No.  I  have  no  questions,  Mr.  Chairman,  to  ask.  I  think  Mr. 
Thome  has  covered  It  very  thorougliiy. 

The  Chaibman.  Is  that  all? 

Mr,  Bbeed.  Does  Mr.  Gray  want  to  ask  any  questions? 

Mr.  Gbat.  Not  at  this  time,  thank  you. 

Mr.  Thobne.  Mr.  Breed  stated  that  that  applied  to  shipments  to  tbe  re- 
tailer. I  want  to  say  that  It  also  applies  to  shipments  to  the  wholesale 
grocer's  branch  house  which  he  may  operate  just  like  a  packer.  Those  car- 
load shipments  that  I  showed  you,  where  tbe  variations  range  from  3  to  35 
days  for  a  one-day  haul,  demonfrtrate  It. 

In  conclusion,  gentlemen 

Mr.  Bbfjui.  Before  you  conclude  may  I  not  ask  you  r  If  the  packer  goes  into 
the  canning  and  producing  business,  does  it  not  also  apply  In  connection  with 
the  shipments  from  the  canning  factory  to  any  point? 

Mr.  Thobne.  Tes,  sir.  Gentlemen,  the  two  tribunals  that  have  reviewed  this 
situation,  the  Federal  Trade  Commission  and  the  Interstate  Commerce  Com- 
mission, have  reached  somewhat  diverse  conclusions.  I  want  to  say  that  90 
per  cent  of  the  cases  before  the  commission  referred  to  discriminations  in  rates 
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Instend  of  distTlmitmtions  In  (wrviw.  To  my  mind  q  illBcrhiiliuidon  In  fervliv 
IH  Just  US  ImportaDt  as-  a  dlacrlmlnatloD  in  rates,  if  not  more  Important,  and  the 
business  men  of  this  country  are  beBtnnlng  to  realize  that  moi-e  and  more.  If 
these  gentlemen  are  permitted  to  have  this  discrimination  in  service,  and  then 
you  let  them  put  anything  Into  their  cars  they  want  to,  it  Is  only  a  question  of 
time  until  the  packers  will  dominate  the  entire  food  Industrj'  of  the  Nation,  just 
as  they  have  the  slaughter  industry. 

Mr.  DAII.Y.  Mr.  Galloway,  just  a  question  or  two  susg»ste<i  hy  Mr.  Breed's 
question. 

Mr.  Thobne.  Is  it  not  necessary  for  iweters  of  seasonable  vegetables  an<l 
fruits  to  use  refrigerator  cars  in  the  winter  time  to  protect  them  against  fre«- 
tng?     Is  it  not  customary? 

Mr.  TiioRNE.  Yea,  sir. 

Mr.  Daily,  Do  you  know  anything  about  the  experience  of  canners  In  obtain- 
ing refrigerator  cars  when  they  need  them  for  such  shipments  in  tlie  winter 

Mr.  Breed.  From  the  railroads! 
Mr.  Dailt.  Prom  the  railroads. 

Mr.  Thosne.  I  understand  at  times  they  have  great  difficulty. 
Mr.  Daily.  That  is  all,  Mr.  Thome. 

The  Chaihman.  That  will  be  all.    Thank  you,  Mr.  Thome. 
Then  we  will  adjourn  vntll  Monday  morning  st  10  o'clock. 
(Thereupon,  at  1.16  o'clock  p.  m.,  Saturday,  December  3,  1921,  an  adjouj-n- 
ment  was  taken  until  Monday,  December  5, 1921,  at  10  o'clock  a.  m.) 

Monday,  Df.cbmbeb  5,  1921, 

The  committee  met  at  10  o'clock  a.  m.  in  room  704.  Department  of  Commerce. 
pursuant  to  adjournment  on  Saturday,  Hon.  Herman  J.  Galloway  (chairman) 
presiding. 

The  Chaibsian.  Gentlemen,  let  us  proceed  now.  I  understand  there  are  two 
representing  the  National  Wholesale  Grocers'  Association  who  wish  to  be  heard 
yet. 

Mr.  Bbeed.  Tes. 

The  Chairman.  Just  proceed  with  them,  Mr.  Breed. 

Mr.  Breed.  Mr.  Herscher. 


The  Chaibman.  Would  you  give  your  name,  address,  and  business  to  tlic 
reporter,  please? 

Mr.  Hbbscheh.  My  name  ia  J.  W.  Herscher.  (connected  with  the  wholesale 
grocery  firm  of  Lewis,  Hubbard  &  Co.,  CliaTleston,  W.  Va.  , 

The  Chairman.  And  what  official  jiositlon,  If  any,  in  the  wholesale  grocery 
trade  do  yon  occupy? 

Mr.  Hebschkr.  I  cover  that  in  my  statement,  sir. 

The  Chairman.  Just  proceed,  then. 

Mr,  Hebbcheb.  I  am  president  of  the  National  Wholesale  Groc-ers'  Associa- 
tion, which  was  organiitnl  in  1906,  largely  representing  a  sentiment  of  whole- 
sale grocers  throughout  the  country  In  favor  of  a  national  food  law.  The 
association  favored  that  law  In  Congress  and  since  tliat  date  has  continuously 
ciwperated  with  the  Department  of  Agriculture  in  connection  with  the  en- 
forcement of  that  law.  It  has  also  urged  the  enactment  of  uniform  State  food 
laws  baaed  on  the  national  statute  and  such  laws  have  been  enacteil  in  about 
80  per  cent  of  the  States. 

The  members  of  the  association  are  individual  flrma  and  corporations  located 
In  every  State  In  the  United  States,  nuniliering  about  1.80(1,  and  represent!  iii; 
about  85  per  cent  of  tlie  total  volume  of  business  done  by  wholesale  grocers 
in  the  United  States. 

I  estimate  this  volanie  of  business  done  by  all  wholesale  gtMcers  in  the 
countrj-,  of  which  there  are  appi-oxiraateiy  4,0011,  to  be  possibly  four  billion 
dollars.  The  statement  made  In  the  answers  of  some  of  the  packers  In  the 
action  of  the  United  States  against  the  Big  Five  packers  and  In  which  this 
decree  was  entered,  indicate  that  the  busine^  of  wholesale  grocers  at  that  time 
was  about  three  and  a  half  billjon  dollars.  This  represents  the  business  of 
probably  four  thousand  independent  firms  and  corporartions  doing  a  distrlbut- 
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ing  business  and  Is  about  tbe  same  as  the  volume  of  buslneas  done  by  the  Big 
Five  went  packers,  as  shown  by  their  own  records. 

From  tfnie  Immeniorial  tliere  has  been  found  the  neoesBity  for  the  wholesale 
tiandling  of  food  and  other  products  in  order  that  the  same  should  be  collected 
in  quantity  at  some  point  capat)le  of  being  dislrtbuteil  to  the  retailer  wbo 
comes  in  daily  contact  with  the  consumer  in  various  small  localities.  The  whole- 
sale grocet  buj's  bis  goods  outright,  owns  them,  insures  them,  transports  them, 
pays  the  freight  on  goods  purchased  and  then  pays  for  the  cartage  on  dally  deliv- 
eries to  the  retail  grocer.  He  is  also  obliged  to  extend  credit  to  thousands 
of  retail  grocers. 

The  average  wholesale  grocer  Is  obliged  to  carry  in  Stock  from  three  to 
five  thousand  different  articles. 

The  number  of  wholesale  grocers  has  grown,  so  that  to-day,  according  to 
records  of  the  Joint  Commission  of  Agricultural  Inquiry,  there  are  upwards  of 
5,000  independent  competing  wholesale  grocers. 

"  Retail  grocers  and  delicatessens  constitute  the  largest  retail  group,  and 
of  these  there  are  335,212.  or  one  for  each  315  inhabitants,  or  73  families.  In 
the  grocery  traile  there  are  5,950  wliolesnlers,  or  one  wholesaler  for  each  56 
retdilers." 

The  above  la  from  the  report  of  the  Joint  OominiBsion  of  Agricultural 
Inquiry,  dated  ttctober,  1921. 

Tiie  origin  of  the  National  Wholesale  Grocers'  Association,  as  I  stated,  was 
brought  about  chiefly  because  of  the  difficulty  of  doing  business  under  45  State 
laws  regulating  the  production,  distribution,  and  sale  of  food  products.  The 
objects  of  the  association  are  as  follows: 

Mr.  Breed.  What  are  yon  reading  from,  Mr.  Herscher? 

Mr.  Hesscheb.  Prom  a  copy  of  the  constitution  and  by-taws  of  the  National 
Wholesale  Grocers'  Association  of  the  United  States  [re«dtng] ; 

"aBTICLE  II. — IJBJECTS. 

■'  The  objects  of  the  association  are : 

"First.  To  foster  and  promote  a  feeling  of  fellowship  and  good  will  among 
its  memberfl  and  on  broad  and  equitable  lines  to  advance  the  welfare  of  the 
wliolesale  grocery  trade  of  the  United  States. 

'■  Second.  To  oppose  improper  methods  and  Illegitimate  practices  Inimical  to 
llie  right  conduct  of  business  that  honest  and  open  competition  may  prevail. 

"  Tliird.  To  promote  harmonious  relations  among  manufacturers,  wholesalers, 
and  retailers  in  order  that  food  products  may  be  placed  In  the  hands  of  con- 
sumers at  the  lowest  possible  cost. 

"Fourth.  To  assist  in  the  enactment  and  enforcement  of  Federal  and  State 
pure  food  laws  that  In  their  operation  shall  deal  justly  with  the  rights  of  con- 
samers  and  the  tra<le,  and  of  effective  weights  and  measures  statutes  for  the 
protection  of  the  public, 

"Fifth.  To  promote  the  adoption  and  enforcement  throughout  the  United 
States  of  uniform  laws  upon  coninierciul  subjects. 

"Slsth.  To  disseminate  useful  Information  and  maintain  high  standanls  of 
education  among  members  with  respect  to  the  scientific  and  practical  features 
at  their  business. 

"Seventh.  To  have  business  conducted  upon  lawful  and  proi>er  lines;  and  to 
correct  evils.  Including  '  schemes,'  '  deals,'  '  lotteries.'  '  premiums,"  and  the  sub- 
sidizing of  jobbers'  salesmen. 

"  PrmHdett,  That  in  the  efforts  of  the  association  to  accomplish  these  ends,  no 
nction  shall  be  taken  that  will  tend  in  any  manner  whatsoever  to  flit  or  regulate 
prices  or  In  any  way  operate  In  restraint  of  trade." 

I  am  the  ninth  president  of  the  association.  The  other  presidents  are  as 
tollnwHi  From  1906  to  1909,  Wm.  Judson,  Grand  Rnplds.  Mich.;  1909  to  1910, 
D.  H.  Bethard,  Peoria,  III. ;  1910  to  1911,  Fred  P.  Drake.  Kaston,  Pa. ;  1911  to 
lflI2.  George  B.  Wason,  Boston.  Mass.;  1912  to  1913.  George  E.  Lichty,  Waterloo, 
Iowa:  1913  to  1915,  O.  B.  McGlasson,  Chicago,  111.;  1915  to  1918,  Theodore  F. 
Whitmarsh,  New  York;  1918  to  1921,  Arja.v  Povies,  Kaston,  Pa. 

AM  of  the  officers  of  the  associntlon  sen-e  without  pay, 

I  can  state  positively  that  as  a  result  of  the  activities  of  this  trade  organi- 
sation during  these  years  great  improvement  in  the  distribution  of  food  prod- 
ucts has  resulted ;  studies  of  the  cost  of  doing  business  iiave  been  made,  the 
asBociatlon  having  contributed  to  the  Harvard  Bureau  of  Business  Research, 
which  has  Investigated  the  business  of  the  wholesale  grocer  with  a  view  to  de- 
termining where  there  was  waste,  if  any,  in  connection  with  the  methods  of 
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operation.  That  bureaa  has  made  reports  which  give  moat  Illuminating  data 
wltb  respect  to  costs. 

Doctor  Copeland,  director  of  the  Harvard  Bureau  o(  Baslness  Research, 
has  on  various  occasione  attended  our  meetings  and  has  conferred  with  offi- 
cers and  members  on  the  subject  of  costs. 

In  that  connection  I  want  to  read  from  Bulletin  No.  2S,  bureau  of  business 
research,  Harvard  University,  entitled  "OperatlnE  Expenses  in-  the  Whole- 
sale Grocery  Business  In  1920."     IReading:] 

"The  standard  accounting  system  wliich  was  published  at  that  time  11916] 
in  cooperattoD  wltb  the  National  Wholesale  Grocers'  Association  has  formed 
the  basis  for  the  collection  of  these  data.    •    •     • 

"  The  funds  to  cover  the  expenses  of  the  Investigation  this  jear  were  pro- 
vided by  the  National  Wbolesale  Grocers'  Association,  and  tlie  assoclution  has 
aided  also  by  stimulating  interest  ^mong  its  mem1>ers." 

I  want  to  say  further,  that  while  the  national  association  pays  the  cost  for 
the  gathering  of  these  figures  by  the  liureau  of  business  research,  of  Har- 
vard, that  so  far  as  the  reports  are  concerned  each  Individual  Jobber  who  sub- 
mits his  report  finds  out  about  his  own  Individual  business,  and,  outside  of 
getting  the  figures  for  all  who  report,  thut  is  as  far  as  the  information  goes, 
so  far  as  it  has  been  used  by  the  trade. 

Mr.  Breed.  The  Harvard  bureau  has  inveatigate<l  other  trades  and  indus- 
tries, has  it  not,  Mr.  Herscber? 

Mr.  Herscheb.  They  are  investigating  the  retail  Jewelry  trades.  I  have 
some  correspondence  from  Doctor  Copeland  at  this  time  along  those  lines. 
And  they  are  investigating  the  hardware  trade,  and,  I  think,  the  drygoods 
trade,  and  the  boot  and  shoe  trade,  and  possibly  others. 

I  want  to  give  you  an  idea,  gentlemen,  as  to  what  goes  to  make  up  the  cost 
of  conducting  a  wholesale  grocery  house,  as  per  these  reports  by  Harvard. 

Wages  of  receiving  and  shipping  force ;  packing  cases  and  wrappings ;  out- 
bound freight,  express,  and  cartage ;  office  salaries ;  office  supplies  and  post- 
age ;  telephone  and  telegraph ;  rent ;  light,  heat,  and  power ;  taxes  and  Insur- 
ance on  merchandise ;  repairs  of  equipment ;  depreciation  of  equipmeut. 

Total  interest,  I  suppose,  on  borrow  capital.  Almost  all  of  us  borrow  money 
whenever  we  can  get  It. 

Now  it  has  been  charged  from  time  to  time  that  tiie  wholesale  grocer  is  not 
an  efficient  agent.  In  going  over  this  r^ort  of  Harvard  I  And  that  on  43 
firms  who  have  reported  ammally  to  Harvard  since  1016,  and  including  1920, 
that  where  their  total  exi>ettse  in  1916  was  10  per  cent,  in  1917,  9.3  per  cent ; 
1918,  9,4  per  cent;  1919,  6,3  per  cent,  you  will  observe  that  In  1920  their  ex- 
pense was  9  per  cent.    That  Is  the  common  average. 

Much  has  been  charged  at>out  the  wholesaler  charging  too  much  for  his 
goods.  According  to  tliia  report,  for  the  year  1920  the  wholesale  grocers  who 
reported  to  Harvard  and  who  did  a  gross  volume  of  business  of,  I  think,  in  the 
neighborhood  of  $750,000,000  in  thetr  Federal  reserve  district  the  losses  ran 
from — and  this  was  the  net  loss,  gentlemen — from  1.2  per  cent  to  0.1  per  cent. 
Only  in  the  San  Francisco  reserve  district  did  the  wholesale  grocers  show  a 
net  profit  last  year  of  0.4  per  cent. 

I  wish  now  to  add  a  word  as  to  why  this  association  is  appearing  at  these 
hearings. 

Mr.  Beeed.  Could  you  soy,  before  you  go  on,  what  the  average  net  profit  of 
the  wholesale  grocery  business  is  in  normal  times? 

Mr.  Hebscheb.  Over  a  period  of  time  it  has  been  my  experience  that  If  they 
can  make  2  per  cent  net  on  turuKiver  they  are  very  much  satisfied. 

I  wish  now  to  add  a  word  as  to  why  this  association  Is  appearin<;  at  these 
hearings. 

First,  let  me  say  that  the  National  Wholesale  Grocers'  Association  and  no 
other  wholesale  grocers,  so  far  as  I  know,  had  any  connection  with  the  action 
of  the  people  against  the  big  five,  except  that,  at  the  request  of  the  Attorney 
General  Jnst  prior  to  the  entry  of  the  decree,  several  conferences  were  had 
wltb  members  of  the  wholesale  grocery  trade  and  other  trades  affected  by  the 
decree  in  order  to  give  the  Attorney  General  certain  information  which  he 
desired. 

When  the  decree  was  entered  the  National  Wholesale  Grocers'  Afeodatlon 
sent  a  bulletin  to  its  members  in  which  notice  was  given  of  the  entry  of  the 
decree  and  the  following  statements  were  made:  (This  Is  under  date  of 
February  28,  1920.) 
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"Attorney  Qeneral  Palmer  haB  here  rendei^  a  great  and  signal  public 
service  that  deserves  tbe  ungrudging  commendation  of  con BumerS' every wbere. 
The  Federal  Trade  Commission  also  has  been  untiring  to  ita  Investigation  of 
this  subject.  In  publishing  facta  to  the  country  and  in  aiding  Other  di^artments 
of  the  government.  It  Is  uodergtood,  of  course,  that,  notwithstanding  the  de- 
cree, the  Attorney  General,  the  Federal  Trade  Ooramisslou  and  other  depart- 
ments of  tbe  government  will  continue  tbeir  efforts  to  promote  competition  and 
to  enforce  the  eslstlng  laws  in  tbe  public  Interest  with  regard  to  any  features 
of  the  problem  that,  as  they  shall  find  from  time  to  time,  may  not  have  been 
adequately  disposed  of  by  this  decree. 

"  We  respectfully  urge  that  the  wholesale  grocers  and  other  food  merchants 
tbroughont  the  country,  including  tbe  numberless  Independent  manufacturers, 
sbonld  look  upon  this  accomplishment  of  Attorney  Gleneral  Palmer  and  the  De- 
partment of  Justice  as  an  opportunity  and  an  Invitation  to  them  to  redouble 
their  efficiency  as  servants  of  the  public  and  to  devote  their  best  efforts  toward 
tbe  service  of  consumers  throughout  the  country,  through  constantly  Increased 
economies  and  facilities  of  manufacture  and  distribution,  to  the  end  tliat  food 
products  may  be  placed  In  the  hands  of  the  people  under  an  open  and  freely 
competitive  system  and  at  the  lowest  possible  cost" 

This  went  to  our  membership. 

The  association  has  never  had  any  contest  witli  tlie  packers  who  for  many 
years  have  been  distributing  meat  products,  until  early  in  1919,  when  the  whole- 
sale grocers  began  to  realize  that  the  meat  packer  was  enjoying  certain  special 
privll^es  with  respect  to  the  transportatioD  of  grocery  products  in  privately 
owntd  refrigerator  and  peddler  cars,  enabling  the  packer  to  make  deliveries 
much  In  advance  of  deliveries  made  by  wholesale  grocers  In  the  same  localities. 
This  we  regarded  as  an  unfair  advantage  aud  began  action  against  the  railroads 
of  the  country  before  the  Interstate  Commerce  Commission  to  prevent  the  packer 
rrom  getting  this  preferential  service.  It  was  also  evident  at  this  time  that 
Ibe  packers  were  making  rapid  strides  in  the  handling  of  food  products  other 
than  meat  and  meat  food  products  and  that  their  work  along  these  lines  was 
not  confined  to  the  distribution  of  these  products,  but  to  the  acquisition  of  the 
Gourcea  of  manufacture  and  production. 

We  also  realized  that  the  packers  in  the  meat  business  had  uot  been  pri- 
marily interested  in  tbe  distribution,  but  in  the  control  of  the  raw  product  and 
its  prices.  We,  therefore,  believed  that  the  ultimate  object  of  the  packer  was 
not  to  utilize  his  distributive  system  and  special  privileges  for  the  purpose  of 
rendering  a  valuable  service  to  the  public,  but  for  the  purpose  of  distributing 
products  from  canneries  and  factories  owned  by  him  or  under  his  control. 

During  the  last  100  years  the  wholesale  grocer  has  remained  essmtially  a 
distributive  agent  and  has  not  gone  Into  the  fields  of  production  or  manufacture, 
and  he  is  lo-day  performing  the  same  general  service  which  he  always  has  per- 
formed— distributing  food  products  to  tile  retail  grocer  who  in  turn  sella  to  the 
consumer. 

Tbe  packers  In  the  handling  of  meat  business  have  grown  Into  a  huge  monop- 
oly, recognized  by  the  Government  as  such,  and  consequently  the  subject  of 
regulation  by  legislative  enactment  to  prevent  their  monopoly  from  extending 
In  such  manner  as  to  regulate  and  control  prices,  to  the  Injury  of  the  consumer. 

In  the  bringing  of  tiie  action  against  the  railroads  before  the  Interstate  Com- 
flieree  Commission  we  firmly  believe  that  the  Institution  of  that  suit  was  one 
of  the  causes  which  induced  the  packers  to  consider  the  demands  of  public 
opinion,  that  they  should  not  be  allowed  to  extend  their  monopoly  into  unrealted 
lines,  such  as  food  products,  and  thereby  has  an  influence  upon  the  packers 
consenting  to  the  court  decree  which  provided  that  they  should  withdraw  from 
these  unrelated  lines. 

Judge  Haikeb.  May  I  interrupt  you  there  just  a  moment?  When  was  that 
suit  filed — before  the  consent  decree? 

Mr.  HEaacHER.  The  suit  was  filed  on  July  1,  1919,  air. 

Judge  Haineb.  And  the  decree  was  February  27,  1920? 

Mr.  Hbbscheb.  The  decree  was  February  27,  1920. 

In  any  event,  while  the  proceeding  before  the  Interstate  Commerce  Commis- 
sion was  pending,  tbe  packers  called  the  attention  of  the  Interstate  Commerce 
Commission  to  the  fact  that  on  February  27,  1920,  they  had  consented  to  the 
decree  and  agreed  to  go  out  of  unrelated  Hues  and  that,  therefore,  the  major 
part  of  the  subject  brought  to  the  attention  of  the  commission  by  the  National 
Wholesale  Grocers'  Association  was  academic. 
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Tile  wholesale  uroixtH  ia  not  opruxeil  to  the  pinker  iik  hiicIi.  He  performs  a 
most  essential  auU  neressory  Bervite  to  tlie  iwople  of  llie  irnlted  Statiis  in  coii- 
WCtioD  with  the  handling  and  distribution  o(  meat  and  lueat  food  products 
wTilch  are  In  hie  line  (i(  buelneRs.  As  c^itiKenx  of  the  United  States,  however, 
we  agree  with  the  Government  and  with  t^onBreiw  that  the  control  of  the 
Nation's  food  supply  sliould  not  t>e  permitted  to  be  lodged  lu  the  hands  of  five 
concerns.  The  packers  are  a  recognize*!  iiionu|K>1y.  and  aa  such  the  Uovernuieiit 
believes  that  they  must  Iw  regulated,  and  they  are  regulated,  to  pvevent  their 
monopoly  from  operatinR  to  the  injurj-  of  the  pnblto. 

We  believe  It  Is  not  to  the  interests  of  the  people  of  the  Unlteil  States  that 
the  meat  packers,  who  are  u  monopoly,  should  he  allowed  to  extend  their 
monopoly  Into  unrelated  lines,  the  handling  of  whtOi  is  outside  nC  their  own 
original  line  of  business.  We  would  be  as  much  opposed  to  any  other  monopoly 
doing  the  same  thing  as  we  are  to  the  packers'  monopoly. 

Sir.  Breed.  Is  that  the  eml  of  that  subject? 

Mr.  Herrchkr.  Just  one  parflgriiph  more,  Mr.  Br*^.  The  wholesale  urocer 
I>elleve8  that  it  is  un-American  to  force  mono)>oly  and  concentration  in  the 
hands  of  a  few  and  to  give  them  the  control  of  any  one  line  of  trade.  The 
wholesale  grocer  believes  in  the  competitive  system  of  doing  business. 

Mr.  Bbebd.  I  ash  the  witness  to  atop  Just  n  moment,  because  I  know  that 
Judge  Hainer  hapi>ene<l  to  be  unable  to  be  present  at  tlie  hearing  Saturclay, 
and  I  would  like  to  call  to  his  attention  the  statement  of  counsel  for  the  five 
packers  which  was  rea<l  into  the  testimony  of  Saturday,  given  lu  their  brief 
flle<l  before  the  Interstate  Commerce  Commission  in  this  suit,  wlilcb  reads  as 
follows : 

"  It  was  in  order  to  make  publicly  of  record  such  an  absolute  and  unquallHed 
denial  of  any  effoit  to  monopolize  the  food  protlucts  of  the  country  aa  could  not 
be  disputed  by  anj-  intelligent  mind  that  the  packers,  defendant  in  the  equity 
proceetling,  consented  to  the  entry  of  the  decree  iu  tliat  case." 

Judge  H.\iNEii.  Whose  statement  is  that? 

Mr.  BaEED.  That  Is  the  Statement  of  the  Ave  counsel  for  the  Ave  packers, 
signed  by  them,  and  submitted  to  the  Interstate  Commerce  ComraisBion  In  the 
suit  pending  before  that  commission. 

Judge  Hainer.  How  does  this  apply,  Mr.  Breed?  Perhaps  it  is  not  clear  to 
me.  They  make  an  unqualified  denial,  do  they,  of  any  effort  to  monopolise? 
How  is  this  applicable? 

Mr.  Breed.  Well,  you  see,  in  this  proceeding  brought  by  the  National  Whole- 
sale Grocers  Association  against  the  railroads  of  the  United  States  It  was 
alleged  that  not  onlj'  they  had  a  preferential  service,  but  the  general  impli- 
cation was  made  that  hy  reason  of  their  monopoly  and  the  special  service  in 
these  cars,  they  were  abl^  to  put  these  nonperishable  food  products  into  the 
ciirs  carrying  the  i>erishable  products,  to  the  disadvanta|:e  of  the  wholesale 
grocers,  and  that  In  addition  their  power  to  monopolize  the  source  of  supply 
would  control  the  prices  of  the  supplies  which  the  wholesale  grocers  had  t<) 
buy  in  order  to  furnish  the  retailer,  and  the  packers  themselves  called  the 
attention  of  the  Interstate  Commerce  Commission  to  the  fact  that  they  had  on 
February  27  signed  and  agreed  to  this  consent  dpcive.  and  tliat  Is  a  Ktut(>meut 
in  their  brief  lowing  that  they  want  to  let  the  public  know  wliy  they  con- 
sented to  this  decree. 

The  (IHAIBMAN.  Well,  they  state  hei'e  the  i-eason  why  they  consented. 

Mr.  Bbked.  Yes ;  they  state  here  the  reason  why  they  consented. 

The  Chairman.  Yes;  in  order  that  they  might  of  recoi-d  deny  that  tliey 
were  guilty  of  any  monopoly. 

Judge  Hainer.  In  this  statement  they  make  an  unqualihed  denial  of  uny 
effort  to  monopolize.    They  disclaim  being  guilty  of  it. 

Mr.  Breed.  Well,  they  wanted  to  make  clear  to  the  public  that  they  have 
no  intention  to  monopolize  unrelated  food  lines,  and  therefore  they  agreed 
to  go  ont  of  the  business  of  distributing  and  buying  unrelated  food-  lines. 

Judge  Hainer.  Well,  now,  as  a  lawyer,  may  I  tisk  yon  this  q^iestion :  Vnlesw 
the  ctmsent  was  entered,  there  has  been  no  law  preventing  them  from  carrying 
on  this  business,  provided  they  did  not  monopolize  the  commodity? 

Mr.  Bbeei>.  They  are  suliject  to  the  same  laws  iis  nnybody  else  with  resi>ect  to 
restraint  of  trade.    Monopoly. 

Judge  Hainer.  Certainly.  But  it  was  only  iiierely  liy  consent  that  It  could 
have  bec^  entered? 

Mr.  Smith.  Not  neeessnrily. 

Judge  Haikeh-  \\'ell,  that  is  what  I  wanted  to  ask. 
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Jlr.  Smith.  I  wouid  answer  that  tlie  proof  tiint  has  bepii  |jres<>nt«>d  iu  tills 
.use  wruld  linve  Justlflpd  a  court  in  reiiilei-lng  this  decree,  bwiiuse  the  proof  tn 
this  case  justified  tlie  condualou  tliut  Miey  were  pi-ocewUtig  uiwn  ft  line  which 
n-ouW  have  eliminated  competition  and  driven  the  whoie.sale  Kro<*r  out  of 
business. 

Judge  Hainee.  Thiit  is  wLnt  I  wanted  to  get  from  joii.  Senator. 

Mr.  Smith.  Yes.  I  believe  tiie  evidence  would  have  justlfled  it.  Imt  wittiont 
reaebing  that  conclusion,  they  simply  sntd :  "We  consent  to  be  eiijoineil  from 
doing  these  things",  and  tliey  ggive  the  public  tlie  benefit  of  the  consent,  which 
eliminated  them  from  the  business. 

Mr,  Breed.  I  would  say  that  Is  a  statement  of  our  position  esactly. 

The  Cbaibman.  Procee<I. 

Mr.  Herschbr.  It  has  heen  iirge<l  by  ^[r.  Vernon  Cnmphell  of  the  (lullfornia 
Cooperative  Canneries  at  these  hearings  that  the  decree  shoulil  be  miKliflwi  so 
as  to  allow  the  puckers  to  distribute  uierchandlse  on  a  commission  basis. 

Mr.  Campbell  also  sureeated  this  same  thing  beftire  the  House  Agriculture 
<'ominlttee  when  hearings  «en?  being  held  on  tlie  paolser  control  bill  and  he 
then  stated  to  that  committee  that  the  packers  sold  that  they  would  be  willing 
to  distribute  on  a  commission  basis.  I  have  no  doubt  tliey  would,  as  this  would 
pnable  them  to  make  even  greater  profits  than  heretofore,  and  would  also  enable 
(hem  to  estend  their  moncpoly  to  even  gi-entev  lengths. 

It  must  be  remembered  that  the  wholesale  grocer  does  not  transact  business 
'ID  a  commission  basis,  but  buys  the  products  ontrlght.  sometimes  entering  into 
contracts  for  the  same  from  four  montlis  to  a  year  in  advance  of  their  delivery, 
thus  enabling  the  many  small  canners  and  manufacturers  from  whom  he  buys 
to  finance  their  operations.  The  wholesale  grocer  runs  all  the  risk  in  depre- 
ciated market  prices,  spollace.  shrinkage  and  other  losses,  and  performs  a  reiil 
service  to  the  countrj*  and  by  reaai-n  of  this  is  obliged  to  become  n  trained,  care- 
ful mercbant.  knowing  and  studying  the  needs  of  the  various  localities  through* 
nut  the  United  States  in  which  he  lives  and  doing  business  In  a  character  and 
(tuallty  of  products  which  these  localities  require. 

If  the  packer  be  allowed  to  do  business  on  a  conmiission  basis  then  the  whole- 
sale grocer  would  have  to  do  business  on  a  commission  basis.  If  the  packer 
should  be  permitted  to  do  business  on  such  a  l>asls  he  would  run  n<Hie  of  the 
ririts,  all  of  which  would  have  to  be  borne  by  the  faii»er,  producer  and  manu- 
facturer end  the  packer  would  always  be  assure<l  of  a  profit.  This  would  force 
the  wholesale  grocer  to  do  business  on  the  same  basis  and  bring  about  an  entire 
I'hange  in  the  ])roducing  an<I  distributing  of  food  products  in  the  ITnlteil  States. 

At  the  present  time  there  are  several  methods  of  distribution.  I  mlgljt  men- 
tion the  following: 

First.  Through  the  wholesale  grocer,  who  buys  from  manufacturer,  producer, 
ant]  canner  in  large  quantities  and  sells  to  the  retailer. 

Second.  To  tlie  manufacturer  who  sells  direct  to  the  retailer,  maintaining  the 
expense  of  assembling  and  distributing  the  nierchaudlse  himself  and  who  is 
thus  not  only  a  manufacturer  but  also  a  wholesaler. 

Third.  Through  the  chain  store,  which  buys  from  the  manufacturer  and  sells 
direct  to  the  consumer,  and  which  bears  the  expense  of  assembling  and  dis- 
tributing, and  sometimes  manufacturing. 

Fourth.  Through  the  mail-order  house  or  catalogue  house,  as  sometimes  calleil, 
which  sells  direct  to  the  consunter  and  which  must  necessarily  bear  the  expense 
of  asHembling,  and  which  is  sometimes  interested  in  manufacturing  and,  of 
course,  must  bear  the  expense  of  shipment  and  distribution  to  the  cousunier, 
together  with  tlie  credit  risk  involved. 

The  fimction  of  the  broker  is  the  personal  one  of  finding  buyer  and  seller, 
and  seller  for  buyer. 

In  all  of  these  methods  of  distribution  there  is  no  way  of  eliminating  the 
actual  expense  of  assembling  merchandise.  transiKirtation  from  various  parts 
'if  the  world  to  central  localities,  freight  charges,  t^urance.  interest,  storage 
i^iarge  pending  resale  either  to  the  retailer  or  consumer,  and  the  cost  of  tite 
labor  involvecl.  which  is  quite  an  item. 

There  is  also  the  risk  which  is  assumed  of  the  loss  which  may  occur  between 
the  time  when  the  purchase  is  made  and  when  the  actaal  sale  is  made  to  the 
consumer.  To-day  such  risk  is  borne  by  the  distributor.  If  the  packers  be 
jiermitted  to  sell  on  commission  basis,  that  risk  will  be  thrown  back  on  the  pro- 
ducer, and  that  the  producer  Is  hardly  able  to  carry  by  reason  of  his  limited  cajj- 
Ital,  in  many  instances. 

Judge  Hainek.  Who  do  you  mean  by  the  producer? 
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Mr.  HoucHER.  That  mifclit,  )n  souve  InBtances,  your  Honor,  be  the  farmer  or. 
aKaln,.]t  might  be  the  cttnner  or  the  buyer,  who  might  aot  bb  a  (^onimiaaion  man, 
let  us  say.  bnying  dry  beans,  and  operating  a  cleBnlng  eetablLsliment,  and  Bellini; 
them  to  wholesale  merchanta. 

I  want  alao  to  say  that  the  National  WholeBale  Grocers'  Aasociatiou  came 
into  this  matter  of  tlie  proposed  mwllfleatlon  of  the  consent  decree  In  this  way : 
On  August  10.  1921,  there  appeared  in  a  Washington  newspaper  a  news  Item 
which  was  called  to  onr  attention,  to  the  effect  that  there  was  a  movemait  on 
foot  to  ask  for  modlfleation  of  the  decree.  We  immediately  took  the  matter  up 
with  our  secretary  and  oonnsel  and  made  Investigation.  Our  association  then 
found  tliftt  Vernon  Campbell,  of  the  California  Cooperative. Canneries,  had  been 
In  Washington  for  18  nionliis.  aa  he  has  stated  here,  engaged  In  an  attempt 
to  develop  Interest  In  the  modification  of  this  decree.  We  found  that  he  prac- 
tically bad  an  offlce  In  Washington,  and  that  he  bad  talked  with  canners 
throughout  the  country,  with  producers  and  others,  trying  to  Induce  them  to  l>e- 
lleve  that  the  decree  ^onld  be  modified. 

Now,  Mr.  Galloway,  Saturday  I  was  aslied  to  furnish  gomethlng,  and  if  I 
remember  rightly  It  was  a  copy  of  the  report  of  The  conference  committee  held 
with  the  Western  Canners'  Association  of  Chicago.     Is  that  correct? 

The  Chaibma:;.  Yes. 

Mr.  Eerscheb.  All  right.  More  or  less  has  been  said,  gentlemen,  with  regard 
to  the  Western  Canners"  Association's  action  on  Oct.  3,  and  finally  at  their 
regular  annual  convention.  Mr.  Campbell,  In  the  beginning  of  the  proceedings 
here,  made  several  charges  against  the  wholesale  grocers  In  the  form  that  a 
deal  had  been  made  on  this.  that,  and  the  other,  end  I  simply  want  to  tell 
you  honestly  and  in  sincerity  the  facta  as  I  know  them,  because  I  suppose  that 
I  know  as  much  about  tbem.  from  the  wholesale  grocer's  standpoint,  na  any 
one  else,  and  I  will  try  and  give  them  to  you  in  the  way  in  which  tliey  took 

On  October  15  I  received  a  letter  from  the  chairman  of  the  program  and 
ptihllclty  committee,  John  A.  Lee.  of  Chicago,  stating  tbat  he  had  l>een  in- 
structed by  the  president  of  the  Western  Canners  Association,  Mr.  Royal  F. 
Clark,  to  Invite  me  to  be  present  at  their  annual  meeting  at  the  Sherman 
House  In  Chicago  on  November  11  and  12,  "  and  to  address  the  convention  of 
canners  who  will  be  pres«it.  on  any  subject  that  you  may  deem  proper." 

I  replied  to  tbat  tetter  stating  that  I  did  not  see  how  I  could  be  present, 
because  I  was  under  prior  engagement  to  be  in  Atlantic  City  tbe  following 
week  at  the  American  Specialty  Manufacturers  Convention. 

Eetumlng  from  a  trip  out  of  town,  I  found  a  further  letter  from  Mr.  Lee, 
and  also  from  Mr.  Paul  W.  Paver,  a  mercliandise  broker  In  Chicago,  who,  by 
the  way,  is  also  a  member  of  this  program  and  publicity  committee  of  the 
Western  Canners  Association,  Insisting  that  I  be  on  hand. 

Mr.  Daily.  Before  you  go  any  further,  isn't  it  common,  as  an  act  of  courtesy, 
for  allied  trade  associations  to  Invite  the  president  of  the  other  associations 
to   address   their  respective  conventlOTis? 

Mr.  Herbcheb.  It  Ib,  Mr.  Daily ;  and  I  went  home  yesterday  and  found  a 
letter  from  the  president  of  the  National  Canners  Association  dated  November 
30.  1921,  in  which  he  says: 

"  Our  annual  meeting  will  be  held  in  Louisville.  Ky.,  on  January  16.  For 
the  sake  of  furtherance  of  mutual  cooperation  between  your  association  and 
ours,  I  esteem  It  a  privilege  to  request  yon  to  be  present  at  this  op^iing  meet- 
ing and  make  an  address  on  any  subject  you  may  see  fit." 

And,  as  Mr.  Daily  has  just  Indicated,  it  has  been  the  common  practice  iu 
allied  trade  associations  to  Invite  the  chief  officers,  and  at  times  other  gen- 
tlemen, in  order  that  they  may  have  conferences  dealing  with  the  difficulties 
which  develop.  Sometimes  those  difficulties  are  considered  serious ;  at  other 
times  they  are  of  minor  importance. 

Mr.  D*ILY.  Always  a  case  of  having  difficulties,  though.  Is  It? 

Mr.  Herbchrr.  Not  at  all.  sir.  Sometimes  they  have  no  difficulties  what- 
ever, sir. 

Mr.  Breed.  Xou  ore  speaking  of  trade  questions? 

Mr.  Hehschbr.  Trade  questions.  1  aee^ted  the  Invitation  to  go  to  Chicago, 
and  at  the  time  I  arrived  there,  on  Friday  morning.  1  did  not  know  that  the 
president  of  the  Western  Canners'  Association  wouhi  incorporate  the  following 
In  his  annual  address — in  fact.  I  arrived  In  the  assembly  room  after  the  meet- 
ing was  convened.    I  want  to  quote  as  follows  [reading] : 


:v  Google 


PACKEBS'  CONSEKT  DECKEE.  365 

"I  recommeni]  tie  anbmUaion  of  the  diflerenceB  between  distributors  and 
producers  as  ontiined  In  tbls  address  to  immediate  discussion  and  action  by  a 
conference  committee  betwe^i  tbe  National  Wbolegale  Orocen'  Association 
and  e  committee  to  be  appointed  from  tills  association,' such  coniereuce  com- 
mittee to  report  its  flndlngB  to  this  convention." 

At  tbe  conclusion  of  the  president's  address  a'  motion  was  made  by  Mr. 
Aadersoo  from  Utah,  as  follows  [reading]  : 

"  I  move  tbat  we  approve  the  preaident'a  address  and  authorize  him  to  ap- 
point a  committee  from  the  Western  Cauners'  Association  to  meet  with  a 
similar  coounittee  from  tbe  Wbolesale  Grocers'  Association,  and  the  comndttee 
appointed  by  the  Wisconsin  Pea  Camiers'  Association  to  discuss  any  and  ail 
Important  apparent  differences  betn'een  the  wholesale  distributors  and  the 
CPnners,  and  report  back  to  tils  couvention  to-morrow." 

It  was  seconded,  and  the  motion  was  carried. 

Imntediately  thereafter  I  wrote  on  the  back  of  an  envelope  a  note  to  the 
president  something  like  this  [reading] : 

"  Please  announce  tbat  ail  wholesale  grocers  present  shall  meet  at  the  dose 
of  this  morning's  session." 

We  gathered  out  In  the  hall,  and  to  the  best  of  my  knowledge  and  belief  the 
room  in  which  we  met  wa^  the  room  used  by  a  broker  who  was  there  repre- 
senting either  a  tjox  manufacturer  or  label  manufactuier,  or  some  machinery 
and  supply  house.  There  were  possibly  24  wholesale  grocers  present,  from 
whom  I  appointed  a  conference  committee,  whose  names  will  appear  on  this 
report  which  I  will  give  you  In  a  moment.  And  after  lunch,  why,  we  met  In 
one  of  the  parlors  of  the  Hotel  Sherman.  Would  you  like  me  to  read  this 
report,  Mr.  GhairmanT 

The  Chaikman.  Tou  may  do  as  you  like  about  that.  ' 

Judge  Haisbk.  I  believe  you  had  better  read  it. 

Mr.  Hebscheb.  I  would  like  to  read  it.  And  permit  me  to  make  tbls  state- 
ment prior  to  my  reading  it  Mr.  Cumpbeli  charges  that  the  wholesale  grocers 
had  quarters  at  the  Hotel  Sherman. 

Mr.  Bbged.  Is  that  true? 

Mr.  Hebscher.  To  the  best  of  my  knowledge  and  t)eilef,  gentlemen,  It  la  not 
BO,  and  I,  myself,  was  stopping  at  the  Congress  Hotel,  and  I  have  yet  to  find 
any  one  of  the  wholesale  grocers  who  was  present  who  was  stopping  at  the 
Sherman  House. 

Judge  HAisEtt.  Well,  how  would  that  affect  it,  anyhow,  if  they  were? 

Mr.  Hexscheb.  Not  at  all.  He  next  makes  the  chaif^  that  the  wholesale 
grocers  had  formnlated  and  insisted  on  the  use  of  100  per  cent  contract,  and 
that  we  would  force  the  canners  to  sign  such  contracts. 

Mr.  Breed.  Is  that  true? 

Mr.  Hgbscher.  No,  sir.  He  also  charges  that  we  would  only  withdraw  this 
murderous  contract  if  they  would  rescind  their  resolution  of  October  3. 

Mr.  BaEED.  Is  that  true? 

Mr.  Herscheb.  As  to  that,  gentlemen,  I  want  to  say  that  the  canners  in  that 
conference  committee  room,  when  they  were  there,  and  we  had  decided  upon 
these  propositions  here  which  I  shall  read  to  you — one  of  the  Cannes  said, 
"What  are  we  going  to  do  about  the  consent  decree"?  The  grocers  said,  and 
I  said  myself,  "  That  Is  a  proposition  for  you  folks  to  deal  with,  as  we  refuse  to 
have  anything  to  do  with  It."  And  we  didn't  know  what  action  those  canners 
woidd  take  with  reference  to  their  final  resolution,  until  the  resolution  ' 
'  the  president  of  the  association  th 
i  deal  being  made,  I  Just  want  t 
possible  for  a  man  to  deny  anything. 

Here  is  the  report  of  the  conference  committee. 

After  lunch,  and  finding  about  twenty-odd  gentlemen  present,  the  motion 
was  made  for  a  chairman,  and  Mr.  Frank  Carter  was  made  cbalrman  of  the 
committee,  and  during  the  afternoon  session  Mr.  Davidson,  a  whoieaale  grocer 
from  Indianapolis,  was  made  the  secretary,  and  he  leaving  that  night,  Mr*. 
Walter  J,  Sears,  a  canner.  finally  drafted  this,  after  it  was  ail  gone  over,  and 
read  It  to  the  convention, 

Mr.  Breed.  Will  you  give  the  names  of  the  committee? 

Mr.  Hebbc^eb.  I  will  read  them  on  here,  Mr.  Breed.  They  are  on  here. 
[Reading:] 
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RBPOBT  OF  CONFERRNCB 


'■  TUe  joiut  t-onrerf  nte.  rommlttee,  conijistlDg  of  members  of  the  Natioual 
Wholesale  Orocera  Ai^ociadoD,  Wiaeonsin  Pea  Packers  ABSociatlon,  Western 
CannerH  Assoelution,  itnd  Southern  Wholesale  Groceru  Associatoln,  appointed 
by  tlie  presidents  of  the  said  associatloDS,  having  met  and  considered  several 
matters  of  mutual  concern,  beg  to  submit  the  following  report : 

"  We  find  that  the  cordial  and  helpful  relations  that  ought  to  exist  betweeu 
the  <;anners  and  wholesale  grocers  have  been  lUsturbetl  by  certaia  misunder- 
standings marked  by  a  spirit  of  unrest  among  tbe  canuers.  The  causes  of  this 
unrest  may  lie  stated  as  follows: 

■'  First.  The  demand  of  the  wholesale  grocers  associations  for  a  future  sales 
contract  providing  for  a  guaranteed  deliver;  of  seasonal  canned  products,  with 
II  casli  penalty  clause  as  well  as  other  objectionable  terms  and  conditions  in 
such  snle»  contract. 

"  Second.  The  widespread  impression  and  belief,  on  the  part  of  the  canuers, 
that  the  wholesale  grocers  had  committed  themselves  to  a  policy  which  was 
opposed  to  the  future  purchase  of  canned  foods, 

"  Third.  That  opxiosition  of  some  wholesale  grocerH  to  the  inspection  and 
advertising  program  of  the  National  Cannera  Association. 

"  Fourth.  The  present  conservative  policy  of  the  wholesale  grocers  In  the 
purchase  of  canned  foods  in  such  limited  quantities  as  to  affect  the  market 
unfavorably. 

"  Fifth.  The  increased  spn^ad  which  exists  between  producers'  seiUnf!  prices 
and  the  cost  to  consumers  of  canned  foods,  leading  to  the  belief  on  the  part  of 
many  canners  that  tlie  distributors  are  placlnfr  upon  canned 'foods  an  excessive 
amount  of  the  burden  of  their  cost  of  merchandising. 

"  SIsth.  The  controversy  that  has  here  arisen  between  the  cHnners  and  the 
wholesale  grocers  In  regard  to  the  effort  which  Js  now  being  made  to  modify 
the  packers'  consent  decree. 

"  In  respect  to  some  of  these  sevenil  mutters,  your  committee  finds  and  re- 
ports as  follows  " — 

And  I  want  to  say  here,  gentlemen,  that  the  committee  which  finally  drafted 
these  resolutions,  spending  the  evening  and  as  much  of  the  night  on  them  as 
they  cared  to,  were  dinners  themselves  au<l  they  submitted  it  the  next  morning, 
and  here  and  there,  of  course,  amendments  and  changes  were  made.  [Continu- 
ous reading:] 

"  1.  Saie«  C»»ir«ct«.~— The  nature  of  the  canning  industry  in  respect  to  the 
production  of  seasonable  and  perishable  foods  Is  such  that  a  sales  contract 
which  provides  for  a  guaranteed  delivery  of  the  product  with  cash  penalties 
for  nondelivery  Is  In  conflict  with  the  principles  of  sound  economics.  This  is 
true  because  the  productive  power  of  the  industry  is  determined  by  the  natural 
hazards  which  underlie  and  surround  the  growing  of  perishable  human  foods. 

Believing  that  the  execution  of  such  contracts  by  canners  would  threaten  their 
economic  safet.v  und  security,  we  earnestly  disapprove  and  condemn  such  con- 
tracts as  unfair  and  unjust,  and  urge  that  titey  be  withdrawn  and  discontinued. 

"  2.  Future  sale*. — We  are  convinced  that  there  is  nO  concerted  action  on  the 
part  of  the  wholesale  grocers  to  discontinue  the  long-standing  policy  of  pur- 
chasing canned  foods  under  future  contracts:  tlie  limited  purchases  made  this 
year  being  due  to  tjie  economic  depression  which  has  curtailed  the  financial 
resources  of  the  grocer.  It  is  our  opinion  that  there  will  be  a  general  renewal 
of  both  the  canner  and  distributor,  since  such  future  purchases. tend  to  stabilize 
values,  regulate  the  volume  of  the  annual  production  and  iirovlde  the  basis  for 
conservative  financing  on  the  part  of  the  canner. 

"  3.  Digtribiitiim  coxts  and  margin. — We  agree  that  there  is  a  seeming  in- 
creased spread  between  prices  realized  by  canners  and  paid  by  the  consumers, 
and  we  pledge  ourselves  to  the  development  of  an  understanding  on  the  part 
of  all  factors,  that  all  excessive  distribution  costs  and  margins  operate  as  detri- 
mental to  sound  business  growth. 

"  We  agree  and  recommend  to  the  distributors  that  coat  studies  should  govern 
the  percentage  of  mai^n  properly  applicable  to  the  several  classes  of  canned 
foods  to  the  end  that  canned  products  shall  only  bear  their  Just  proportion  of 
distributive  costs. 

"  4.  AdveriUing. — We  urge  the  development  of  a  sentiment  in  our  respective 
associations  for  collective  and  individual  effort  in  popularizing  canned  foo<ls, 
and  speciflcatly  Indorse  canned  foods  week,  in  the  hope  that  this  may  initiate  a 
yearly  program  of  smilar  effort. 
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"5.  Present  coiiservaHve  buying  poJtcv.— Though  this  policy,  now  hi  vogue, 
iiiBf  In  mauy  iiistaDCSB  be  dictated  by  neceastty,  we  urge  geoeral  consideration 
of  the  thought  that  such  policy  involves  Increased  expense  of  distribution,  tend- 
ing proportlonatels  to  restrict  consumption. 

"  We  recomniMid  tlint  this  action  be  referred  to  the  National  Canuers  Asso- 
ciation, tiie  National  and  Southern  Wholeaale  Grocers  Associations,  and  the 
Wisconsin  Cannera  Association  and  urge  that  it  be  given  the  fullest  publicity 
ihroiiKb  the  bulletins  of  such  assoclatlonx. 

".^.pprored  and  signed  b.v  the  committee  at  Chicago.  November  12.  1021,  aa 
follows : 

"  Uembers  Western  Cannera  Association :  Frank  Gerber,  Fremont  Canning 
f'o„  Michigan;  L.  A.  Sears.  Warrensburg  Caunlnjj  Co.,  Illinois;  W.  C.  Lelteh, 
Columbus  Canning  Co.,  Wisconsin ;  J.  W.  Denn!ger,  Badger  Canning  Co..  Wis- 
consin; W.  J.  Sears,  Sears  &.  Nichols  Cunning  Co.,  Ohio;  E.  W.  Vlrden,  Gillman 
(.'anulng  Co.,  Iowa ;  J.  A.  Anderson,  Mor^n  Canning  Co.,  Utah ;  E.  B.  Cos- 
^ove.  Minnesota  Valley  Cunning  iyt.,  Minnesota ;  R.  DloklnscHi,  Dlctcinson  &  Co., 

lUlDOlS. 

"Wisconsin  Pea  Packers  Association i  Fred  E.  Hulbert,  Fall  River  Canning 
Co.;  lister  B.  Edwards,  P.  Hobenadd,  jr.,  Co.;  John  V.  Nelmnu,  Milwaukee 
itiver  Canning  Co. 

"  National  Wholesale  Grocers  Association :  Sam  B.  Steele,  Steele-Wwleles  Co., 
Ililnols ;  R.  L.  Davison,  M.  O'Connor  Co.,  Indiana ;  O.  J.  Moore.  O.  J.  Moore 
Grocery  Co.,  Iowa ;  H.  C.  Gardner,  Kldenour-Baker  Co.,  Missouri ;  U.  B.  Cay- 
wood,  H.  I>.  Lee  Merc.  Co.,  Missouri ;  C,  B  Wilcox.  Sprague,  Warner  &  Co.,  Illi- 
nois; J.  W.  Herscher,  Lewis,  Hubbard  &  Co.,  West  Virginia:  Geo.  B.  LIclity. 
Sniltb,  Lichty  Grocery  Co.,  Iowa ;  Wm.  Campbell,  Dahl-Campbell  Co.,  Ohio ;  R. 
A,  Horr,  Stone-Ordean -Welts  Co.,  Minnesota. 

'■  Southern  Wholesale  Grocers  Association :  Milton  H.  Hunt,  Oliver  Finnic 
Co.,  Tennessee ;  H.  T.  Ciarit,  F.  E,  Royston  &  Co.,  Illinois," 

Attached  to  this  is  a  copy  of  the  resolution  as  finally  adopted  by  the  Western 
Cunners  Association  [reading] : 

'Resolved,  That  we  protest  against  any  modification  of  the  pousent  decree 
jis  far  as  It  relates  to  canned,foods  other  than  meat  products," 

.lurige  Hainer.  What  Is  the  date  of  those  resolutions? 

Mr.  Hbbschbb.  November  12, 

Judge  Hainbb.  This  year? 

Mr.  Herbches,  Yes,  sir. 

Kow,  Mr.  Campbell  has  stated  that  the  contract  of  the  wholeKnle  srocers 
was  a  100  per  cent  contract.  For  many  j'ears  it  has  naturally  been  the  desire 
of  buyers  aud  sellers  to  formulate  a  contract  which  Is  absolutely  fair  to  both. 
Wnr-time  conditions  of  course,  made  tbat  almost  a  physical  Impossibility,  In 
fact,  It  became  known  as  a  seller's  proposition.  He  could  demand  his  own 
price.  And  other  conditions  which  were  more  favorable  to  the  seller  than 
buj-er.  And  in  January  of  this  year  it  was  the  derfre  of  the  National  Wholesale 
Grocers  Association's  contract  committee  to  try  and  arrive  at  a  contract  which 
nilght  be  acceptable  for  this  season's  production.  For  various  reasons  It  was 
linposslble  to  make  n  satisfactory  contract  with  the  National  Canners'  Associa- 
tion at  their  conven'lon  In  Atlantic  City  in  January  of  this  year,  and  for  the 
purpose  of  education  of  our  own  members  of  the  National  Wholesale  Grocers 
Association,  onr  organisation,  in  April  of  this  year  prepared  this  suf^ested  form 
of  contract,  and  I  just  want  to  read  you  one  clause  In  It  to  disprove  Mr, 
Campbell's  stalement  that  it  was  a  100  per  cent  contract.  Under  the  head  of 
"I^iture  deliveries  "  [reading]  : 

"  Goods  sold  for  future  delivery  shall  be  shipped  during  packing  season,  or 
not  later  than  30  days  after  packing  season  closes. 

"  Seller  agrees  to  provide  for  sufficient  acreaf;e  on  basis  average  crop  yield 
to  cover  all  goods  sol-1.  If  causes  t>eyond  seller's  control  prevent  full  delivery, 
buyer  will  accept  75  per  cent  delivery  with  all  other  buyers  of  same  grades. 
If  seller  does  not  make  75  per  cent  delivery,  lie  shall  pay  buyer  an  amount 
p<iual  to  one  per  cent  of  the  price  for  each  one  per  cent  reduction  below  75  per 
'■^nt  of  total  quantity  herein  purchased,  but  in  no  case  shall  delivery  be  less 
than  oO  per  cent," 

ilr.  Breed,  This  contract  that  you  refer  to,  Mr,  Herscher,  is  a  proposed  form 
"f  uniform   contract,   is  it? 

Mr,  RBnacHER.  Tes^  sir. 
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Mr.  Bbeed.  Is  any  individual  wholeBaler  or  any  Individual  eanner  under  any 
obligation  whatsoever  to  adopt  that  contract  for  hla  individual  pnrdiaees? 

Mr.  Hebschkb.  None  whatever,  air.  It  ta  entirely  optional  with  buyer  or  seller 
as  to  whether  they  use  an  assoclatton  contract  prepared  by  either  the  buyer's 
organization  or  the  seller's  organisation.  The  truth  of  the  matter  la  tbe  ma- 
jority of  buyers  -with  whom  I  come  In  contact  prefer  to  fix  up  their  own,  be- 
canse  they  can  make  one  which  1b  more  sattsfactory  to  them. 

Mr.  Bbeed.  And  has  the  subject  which  you  refer  to  of  settling  disputes  be- 
tween eanner  and  wholesaler,  where  the  eanner  haa  tieen  unable,  either  on 
account  of  seasonal  conditions  or  otherwise,  to  make  delivery  of  the  goods  which 
he  has  agreed  to  deliver,  been  a  source  of  much  trouble  In  the  trade  for  many 
years? 

Mr.  Hebbcheb.  It  has  been  a  source  of  trouble,  Mr.  Breed,  since  the  preserving 
of  these  seasonal  food  products  has  been  attempted. 

Mr.  Bbeed.  In  other  words,  la  it  the  custom  of  the  trade  that  the  eanner  aslis 
the  wholesaler  to  enter  Into  a  contract  for  the  purchase  of  his  supplies  in  ad- 
vance of  those  canned  goods  being  grown  and  packed? 

Mr.  Hkbscheb.  Yes,  sir. 

Mr.  Bbeed.  And  you  are  talking,  therefore,  atiout  contracts  made  by  the  whole- 
saler with  the  eanner  to  buy  his  products  before  he  even  cans  them,  or  even, 
in  some  cases,  before  the  fruits  are  grown? 

Mr.  Hebscheb.  I  am  talking  about  a  contract  to  cover  commodities  for  wliich 
the  seed  has  not  yet  gone  into  the  ground,  and  the  blossom  is  not  yet  on  the 
trees. 

Mr.  BftEFa>.  Therefore,  when  the  eanner  enters  Into  a  contract  to  sell  a  cer- 
tain number  of  cases  of  caimed  goods,  it  la  frequently  found,  by  reason  of  a 
drought  or  otherwise,  that  the  fanners  with  whom  he  has  contracts  are  not 
able  to  produce  tbe  fruits;  Is  that  not  so? 

Mr.  Hbbscbeh.  That  Is  absolutely  correct. 

Mr.  Bbeeo.  And  it  is  to  settle  this  seasonal  trouble  that  this  question  of  lat- 
itude has  been  discussed  between  the  trades  for  years? 

Mr.  Hebscheb.  Yes.  sir.  There  Is  hardly  a  season  goes  by  but  the  conditions 
make  it  necessary  for  these  canners  and  producers  to  ask  for  a  conference,  and 
to  get  together  for  an  adjustment  of  these  new  problems  which  turn  up. 

Mr.  Daily,  I  happened  to  be  a  member  of  that  Joint  conference  committee, 
and  I  would  like  to  ask  you  whether  or  not  It  la  a  fact  that  these  questions 
are  entirely  questions  that  are  discussed  in  an  earnest  endeavor  in  good  faith 
to  solve  the  problems  for  the  best  interests  of  both  sides,  and  that  there  are  cer- 
ain  interests  on  hoOi  sides  which  are  very  hard  to  harmonize,  and  difficulties 
which  are  hard  to  solve  and  to  get  together  on? 

Mr.  Hebscheb.  They  are  intended  primarily  to  make  the  relations  between 
the  buyer  and  seller  as  harmonious  as  possible,  having  a  desire  to  place  the 
products  In  the  hands  of  the  consumers  at  the  very  lowest  possible  price,  the 
lowest  possible  cost,  oi>eratlng  in  the  most  efficient  manner  possible. 

The  Chaibman.  Do  you  know  how  generally  that  contract  has  lieen  adopted 
by  the  various  wholesalers? 

Mr.  Hebscheb.  This  contract  that  I  have  under  discussion,  Mr.  Chairman, 
was  sent  out  by  the  National  Wholesale  Grocers'  Association  to  Its  members, 
I  think  the  last  week  in  April,  as  a  trade  contract — there  was  nothing  com- 
pulsory about  it  at  all ;  something  for  them  to  shoot  at,  so  to  ^leak.  By  reason 
of  my  position  and  the  fact  that  I  am  lu  touch  with  all  the  members,  and 
those  that  I  see  flt  to  correspond  witli,  I  keep  in  touch  with  the  members,  and 
to  the  best  of  my  knowledge  and  belief  I  have  yet  to  find  a  man  who  made  a 
contract  under  our  suggested  form  oC  contract  for  the  year  1921.  That  is  for 
this  reason,  Mr.  Chairman :  Leaving  out  of  question  the  fact  that  It  might 
or  might  not  be  acceptable  to  the  seller,  when  that  contract  was  sent  out  to  the 
trade,  tbe  bulk  of  the  contracts  for  this  season's  commodities  had  already  been 
contracted  for;  that  is,  this  season,  on  the  canners'  own  form  of  contract, 
or  such  form  of  contract  as  they  elected  to  make  witli  each  other. 

The  Chaibmah.  Did  your  organization  reconnnend  that  form  of  contract 
to  Its  members? 

Mr.  Hebscheb.  I  have  not  tbe  exact  language  before  me  in  the  communica- 
tion in  which  it  was  sent ;  but  It  was  sent  to  them,  as  I  say,  as  a  trade  docu- 
ment, with  a  view 

The  Chaibmaiv  (Interposing).  With  a  recommendation  that  It  be  adopted? 
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Mr.  Hbbschkb.  With  the  recommendation  that  they  adopt  it,  it  thw  could 
find  a  seller  that  would  make  use  of  It.  There  is  Dothlag  compulsofy  about  It, 
whatever,  air,  because  each  of  these  is  an  individual  matter,  after  nil. 

The  Chaibuan.  It  woe  sent  to  the  wholesalers? 

Mr.  Herbchtx.  To  the  wholesalers,  through  our  methods  of  communicating 
with  the  National  Wholesale  Grocers'  Association. 

Judge  Haineb.  Was  it  distributed  to  the  canners? 

Mr.  Hgrscheb.  No,  sir. 

The  Chaibman.  Is  there  anFtbins  else? 

Mr.  SuTTH.  I  would  like  to  ask  a  question ;  Under  this  contract,  if  you  . 
bought  100  cases,  or  1,000  cases  of  canned  goods,  and  there  should  be  an  enor- 
mous increase  of  crop — an  unprecedented'  yield  which  would  necessarily  make 
prices  cheaper,  did  the  wholesaler  get  any  consideration  on  that  account,  or 
did  he  pay  for  his  purchase  at  the  stipulated  average  price? 

Mr.  HEBflCHrat  Senator,  I  have  been  througb  the  mill  on  what  you  have  in 
jour  mind,  and  on  that  question  the  wholesaler,  the  buyer,  receives  100  per 
wit,  and  he  invariably  has  to  merchandise. those  goods  at  a  loss, 

Mr.  SwFTH.  He  takes  the  full  amount  contracted  for? 

Mr.  Hebscheb.  Yes,  sir. 

Mr.  SurTn.  He  pays  the  full  cost? 

Mr.  Hebscheb.  Absolutely,  the  contract  price. 

Mr,  SMfTH,  But  If  the  crop  is  short,  you  allow  the  canner  to  reduce  the  con- 
Iract  25  per  cent? 

Mr.  Hebscheb.  Yes,  sir. 

Mr.  Smith.  From  the  contract? 

Mr.  Bebscheb.  Yes,  sir. 

Mr.  Smfth.  Ton  let  him  cut  ofC  25  per  cent  of  his  contract ;  while  if  it  is  big, 
you  take  your  purchase  without  any  reduction  of  price? 

Mr.  Hebscheb.  That  Is  correct 

Mr.  Bbeed.  The  suggested  contract  has  nothing  whatever  to  do  with  prices. 
has  It? 

Mr.  Hebscheb.  Nothing  whatever,  sir. 

Judge  Haineb.  What  is  the  purpose  of  It  then?  Perhaps  you  will  bring  that 
nut.  Senator? 

Mr.  SmttB.  Yes. 

Judge  Haineb.  All  right,  then  answer  the  Senator's  question. 

Mr.  Smith.  This  contract  agrees  that  when  the  crop  Is  bhort — while  you  are 
bound  to  take  it  all  and  pay  the  price  yon  stipulate  when  the  crop  la  blK — 
when  It  Is  short,  under  this  contract  you  let  the  canner  cut  off  2.')  per  cent  of  his 
ton tract? 

Mr.  HCBscHEB.  Yes,  sir. 

Mr.  Surrn.  While  yon  get  no  reduction  in  the  price  if  it  Is  big? 

Mr.  Hebscheb.  That  Is  correct. 

Mr.  Smith.  Tour  only  stipulation  then  Is  that  If  the  seller  does  not  make  75 
per  cent,  he  shall  pay  the  buyer  an  amount  equal  to  one  per  cent  of  the  price 
on  the  amount  of  the  reduction  below  75  per  cent? 

Mr.  Hebscheb.  That  is  correct. 

Mr.  Smpth.  That  is,  I  presume,  to  enable  you  to  go  Into  the  market  and  hunt 
somewhere  else  and  pay  the  higher  prices  Incident  to  a  short  crop,  is  it  not? 

Mr,  Hebscheb.  That  is  correct.  It  la  done  for  this  reason :  Not  all  wholesale 
distributors  make  100  per  cent  distribution  to  their  customers.  My  house  does. 
I  IiHve  been  with  them  for  26  years,  and  it  makes  100  per  cent  distribution.  In 
■  1B18,  when  the  goods  were  commandeered  and  when  there  was  a  short  delivery 
by  the  canners— I  did  not  blame  them  at  all — at  a  great  espense  to  our  pocket- 
book,  we  filled  our  orders  100  per  cent.  And  if  you  will  pardon  me  for  being 
Jealous  of  m;  house's  standing,  one  of  the  Food  Administration  ofilclals  who  had 
covered  a  great  many  of  the  States  said  that  he  had  only  found  three  houses 
who  went  to  that  extent  to  fill  orders  In  full,  or  100  per  cent.  And  I  know  of 
many  Instances  and  Mr.  Figley,  this  Food  Administration  olBcial,  said  that  he 
fauDd  that  the  wholesale  merchants  were  distributing  these  commodities  based 
on  our  retail  sale  price  to  the  original  merchant: 

The  Cbairman.  Does  this  contract  name  a  specific  amount  that  he  had  to 
purchase? 

Mr.  Hebscheb.  Oh,  no;  that  is  entirely  optional.  It  depends  on  how  good 
the  seller  1e. 

The  Chaibuan.  It  takes  the  entire  crop. 
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y\r.  Hkrhckeb.  Nu;  It  depenila  entirely.  Sir.  (iiiUunay.  <m  tilt-  uimnmt  Ihp 
Imyer  ivnntR  to  buy. 

Tiie  Chairman.  Yon  Inxert  tlie  speclHc  iniinnist  whcu  you  exwiitf  tlie  con- 
Mr.  Herscher.  Yen,  sir. 

Tlie  Thairman.  Aud  you  are  not  bound  to  tuke  In  exnooi  of  timt? 

Mr.  HERRrRER.  I  buve  enteretl  Into  contracts  wlierc  I  protioHiHl  to  take  tlio 
entire  output. 

Tlip  Ohairman.  Ou  th's  form  tliHt  yoii  iiHve  there? 

Sir.  Hebscher.  The  specific  amount  would  be  8j>eciflcaUy  mentioned. 

The  Chairman.  And  you  nre  not  1)ound  to  tnke  in  excess  of  tbat  ijUKntit)? 

Mr.  Herschrb.  No,  air;  onlj'  to  thU  extent,  Mr.  (iHlioway.  If  I  may  explniti 
a  moment:  If  I  buy  10,000  cases  of  canned  tomatoes,  and  there  is  an  abnoruiiil 
production,  as  la  sometimes  the  ease,  I  get  100  per  cent— I  get  10,000  cases, 
but  l>eeause  of  this  abnormal  production,  let  ub  eay  150  per  cent  of  normal, 
it  affects  the  market  value  of  the  entire  production,  with  the  result  that  the 
mnn  vvlio  produces  the  goods  only  g^ts  his  original  contract  price  on  tho)« 
that  he  delivered  to  nie,  the  100  per  cent,  and  he  may  Rell  his  surplus,  tlie  .nD 
per  cent,  at  less  thnn  he  sold  to  me.  and  mnke  me  take  a  Ioni. 

The  Chairman.  But  you  are  only  bound  to  tnke  the  amount  you  buy? 

Mr.  Hebscher.  That  la  all.  But  in  a  short  crop  he  cau  >»t  n  reduction  on 
his  contract ;  he  can  deliver  down  to  7-5  per  cent  of  his  contract,  without  an,v 
jienalty  to  him. 

Mr,  F!mith.  Y'ini  are  ol)ll)i:ed  to  take  yoiir  whole  purchase? 

Mr.  Herscheb.  Ahaolutely. 

Mr.  Smith.  And  he  in  not  oblige<>  to  deliver  his  whole  siile! 

Mr.  Hbbscker-  No,  sir. 

Mr.  McKiNNEY.  May  I  ask  a  question? 

The  Chairman.  Yes. 

Sir.  MrKiNNEY.  In  not  the  whole  puipoRC  of  this  <-i)ntroPt  to  give  a  necessary 
piiite<-t!i)n  til  the  cnnuer  who  prei)Bres  to  pack  a  cirtain  iiinouiit,  hut  is  de- 
pendent on  ills  contracts  as  to  whether  or  not  he  can  make  tliat   pack? 

Mr.  Herkcher.  Absolutely,  Mr.  McKlnney ;  tliat  is  absolutely  so. 

Mr.  McKi:vNBY.  And  isn't  It  true  also,  sir.  that  when  you  purchase  a  cer- 
tain number  of  cases  from  a  canner.  you  are  at  that  time  cogniKan^  of  whiit 
your  wants  are :  and  you  determine  that  you  want  to  purchase  a  certain  num- 
ber of  cases  that  you  feel  that  you  can  nmrket.  and  tliat  you  are  not  harmed 
in  any  manner,  nor  do  you  expect  anything  but  a  full  delivery  at  the  time  you 
pnrchaswl? 

Mr.  Hkrscher.  That  is  quite  so.  And  I  would  just  like  to  further  say  to 
the  coniraission  that  it  is  apparent  to  my  mind,  in  oliserving  what  has  l>eeii 
edinj;  on  here  for  the  past  week — it  seems  a  wee  bit  difficult  for  thone  other 
tin  canners  and  wholesale  dlstrlbutora,  and  those  who  deal  in  the  products  of 
the  soil  which  nature  controls  entirely  so  far  as  production  Is  concerneil.  that 
the  interests  of  the  canner  and  distributor  are  absolutely  mutual,  and  they 
are  obliEed  to  work  in  harmony  in  order  that  the  maximum  production  and 
distribution  can  he  obtained  to  the  adTantage  of  the  entire  public. 

The  Chairman.  Mr.  Heracher.  you  stated  that  very  few  of  these  contracts 
iiere  in  force  or  in  existence  duriiip  the  crop  which  has  Just  pssseil.  What 
was^the  nature  end  condition  of  the  contracts  in  existence  at  that  t^e? 

Mr.  Hebschbh.  We  were  Just  gettinjr  over  the  war-time  jjeriod,  when  the 
contract  for  the  futuie  was  not  of  very  much  value,  except  to  have  sometliins 
to  shoot  at;  it  was  somethinft  like  the  situation  on  the  other  side.  You  rtlil 
iLot  know  what  the  condition  would  be. 

The  Chaibman.  Were  there  contracts  at  that  time  for  future  deliveries? 

Mr,  Hrrscher.  None  by  the  Wholesale  Orocers'  Association.  But  many  in- 
dividuals hud  contracts,  and  many  wholesale  grocers  and  canners  had  them,  if 
-  tlie\-  could  use  them.  » 

The  Chairman,  Had  the  wholesale  grocers  contracted  with  the  canners  for 
future  delivery? 

Mr.  Hebscher,  You  mean,  generally  speaking? 

The  Chaibwan.  Yes. 

Mr.  HEBSCH»nt.  Yes.  sir. 

Mr.  Smith.  Those  contracts  had  nothing  to  do  with  the  prices? 

Mr.  Hbrschbr.  No,  sir. 

The  Chaibman.  But  yon  were  familiar  with  those  contracts? 

Mr.  Hebscher.  Tes,  sir. 
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The  CiiAiBMAN.  Yuu  know  tliej-  aid  exist? 

.Mr.  Hkhrciikd,  Yes;  cotitractB  lni\'e  esiered  between  wholesale  grocers  iiuil 
till'  cHiiiiers  ever  sini'e  the  lieglimlng  of  the  business,  I  8upi>ose. 

Till"  CHAIRMAN.  Friini  your  knowledge  of  the  iiintter,  lUil  tliey  exist  to  tlii' 
sanw  exteiit  hs  tliey  did  this  wuhoii? 

Mr.  Hehwber.  Yes,  sir. 

Tlie  Chaibuak.  IJid  tlio»«  c<mtractB  wliich  were  tn  existence  In  past  seasons 
jpiinide  Mr  1«0  iier  eetit  future  delivery? 

Jlr.  Hebsches.  1  Imve  had  100  per  ceut  future  delivery  contracts,  your  honor, 
nltli  A  certain  cunner,  ulto,  by  the  way,  is  not  nn  honorable  cnnuer,  in  jUHC 
llip  way  you  find  diKlioiiorable  men  in  every  line  of  endeavor.  I  gcit  38  pel'  ceut 
delivery  in  1939. 

Tlie  CiiAiifMAN.  Were  tliose  coutnicts  which  were  In  existence  iliirlng  th^ 
miRO])  just  iiiist  In  excess  of  the  iimount  of  ctmtracts  in  force  tn  iiast  seaxonnV 

Sir.  HebsC'IIGK.  I  would  not  lie  i)re|Miretl  to  say  nl>out  that ;  I  would  not  lini>«- 
alHiiit  that. 

Tlie  Chairman.  Yon  do  not  know? 

Mr.  Hebschek.  Xo,  sir. 

Mr.  IlAiLY.  Is  It  not  tine 
!ill  ri'ijutalile  cunners  iinly  > 
tiiafeil  production? 

Mr.  Mebslher.  That  is  quite  rigiLt,  sir ;  it  is  aljsolutely  correct. 

Jlr.  Smith.  I  would  lil;e  to  make  this  atatenieut,  Mr.  Cliairnian:  I  never 
Kun-  titat  contract  i>ef<>re.  iind  kneu'  notlilng  about  it,  l>ut  I  only  want  to  say  that 
it  iloeH  nut  seem  to  me  to  lie  opiiresslve  on  the  canners.  I  know  it  is  not  op- 
jiresslve  on  them. 

JiLiige  Haisbr.  Have  you  any  of  tliose  contracts  tliat  were  used  last  aeason? 
Tliese  new  contracts  are  for  the  coming  aeusou. 

Mr.  Hebschkb.  That  Itaa  been  withdrawn.  Judge,  and  at  the  coming  con- 
vention of  the  canuers  asauelatioii  tluit  in  coming  on  in  January,  I  know  from 
ll>e  correspondence  1  am  having  that  It  is  the  puriJose  to  draw  up  a  contract 
u'liich  will  be  mutually  gatlsfactury  to  Imyers  and  sellers. 

Jodge  Hainkb.  Have  you  a  copy  of  the  contracts  in  use  last  year? 

Mr.  Hbrscheb.  There  were  uo  contracts  out  last  year. 

Judge  Haiser.  You  have  no  copy  of  tiie  contracts  in  use  last  year? 

Mr.  Hebscher,  There  were  no  eontnicts  out  last  year  or  the  year  Ijefore, 
or  la  tlie  past,  going  buck  five  yeiii-a,  tiiat  were  su^ested  by  the  Wholesaler 
Grocers'  Association. 

Judge  Hainigb.  But  Individual  wholesalers  would  contract,  would  they  not? 
Tuu  suggested  they  were  used? 

Jlr.  Hebhchek,  Th^-  were  wmlraotji  that  were  sugf^ewted  hy  the  canuer,  to  the 
litst  of  aiy  knowleilge. 

Juilge  Haimw.  Have  you  i>n,v  of  tlnwe  individual  contracts  that  were  usetIV 

Mr.  Hkum-hkr.  1  have  in  my  iiosaesalou  at  the  hotel  the  body  of  four  or  live 
I'lHitractx  witli  caiinerH  ot)  which  1  hitve  purchased  their  commodities  for  the  last 
fiiiu'  or  five  seasonn.    If  you  wouhl  like  them,  I  would  be^lad  to  furnish  them. 

Sir,  Haij,.  1*o  the  canners  iilwaysi  deliver  tlie  amount  of  their  contract  to  the 
vilio  csalera? 

)Ir.  HKBHctiER.  They  do  not ;  hut  that  in  not  because  they  do  not  want  to  he 
honest :  It  is  because  nature  eimtrolK  their  production. 

The  Chairuan.  You  may  iniK'ee<l  with  your  statement. 

Mr.  hREXi>.  I  want  to  make  just  one  stntenient:  I  think  tlild  Idea  of  the  100 
Iier  I'cnt  contract  \n  somewhat  confusins  or  confused.  Mr.  Herscber,  any  cim- 
niit  that  Ih  made  in  which  one  party  agrees  to  sell  1,000  cases  of  eoods  unit 
llie  other  iwrty  agrees  to  huv  1,000  cases  of  goods  is  ii  100  (ter  cent  contract, 
is  It  not? 

Mr.  Hkrscmkr,  Wliy.  certiiinly. 

Mr.  Bre™.  Xow.  (he  tnide  tiimble  that  iiriseK  between  canners,  who  are  the 
"cllers,  anil  the  linyers  Is  the  fact  that  it  is  nnite  difllcnlt  to  enter  Into  a  contract, 
w'e  n-lll  say,  in  November  and  DeccnUier,  for  the  delivery  of  canned  fruits  in 
Seiitenil>er  and  Octolver  of  the  next  year,  and  know  just  exact-y  whether  the 
I."ril  Is  going  to  produce  the  fruit  to  enable  him  to  can  that  amount,  Is  It  not? 

Mr,  Herscheb.  That  Is  quite  right. 

Mr.  Bkeko.  Therefore,  the  troui>le  that  is  mentioned  Is  to  \ii>rk  out  between 
'lie  trade  the  question  of  how  It  Is  possible  for  anyone  to  olTer  for  sole  in 
R<lvance  a  deflnite  number  of  cases  of  goods  and  be  able  to  pack  and  make  de- 
Itverj'  of  the  nunil>er  of  cases  of  goods  be  has  offered  for  sale,  ts  it  not? 
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Blr.  HEEaCHEB.  That  Is  correct. 

Mr.  Bbeed,  And  It  is  that  trouble  that  you  seek  to  work  out  so  that  the  con- 
tract may  be  fulfilled ;  so  that  If  the  catiner  enters  into  a  contract  to  deliver  a 
thousand  cases  of  goods  does  not  become  a  defaulter  by  any  act  of  nature  or 
any  act  of  God.    Is  that  correct? 

Mr.  Hebbcheb.  That  Is  correct. 

Just  a  word  more,  for  the  bencflt  of  the  commission,  on  this  contract:  There 
are  canners  In  this  country,  for  instance,  In  the  Baltimore,  Md..  region,  who 
are  willing  to  take  a  chance  and  who  will  sell  a  100  per  cent  contract.  In  the 
city  of  Baltimore,  where  they  have  their  canning  establishments,  they  will 
receive  all  fruits  and  v^etabla'; — tomatoes,  particularly,  we  will  say.  and  there 
are  jears  when  he  goes  out,  even  before  the  vegetables  are  planted,  and  you 
find  a  reputable  canner  In  that  region,  one  who  will  stand  hitched,  and  one  who 
has  been  raaiiy  years  in  the  business,  whose  contract  is  worth  100  cents  on  ttie 
dollar,  and  when  they  lose  they  will  accept  their  losses,  the  same  as  I  do  if  I 
buy  in  the  early  part  of  the  year  and  have  to  suffer  a  loss  during  the  year. 
These  contracts  are  only  entered  into  by  rewionsible  buyers  and  sellers  in  order 
that  they  can  negotiate  their  commodities  to  the  trade.  In  other  words,  this 
Is  a  contract  that  enables  me  to  go  out  and  sell  the  goods,  and  enable  the 
canner  to  finance  his  business,  to  buy  his  cans,  and  his  labels  and  boxes,  and 
so  on.  He  can  either  contract  for  the  raw  products  or  he  can  take  the  chances 
on  the  market  of  buying  it  and  paying  any  price  he  sees  fit.  I  do  not  know  of 
any  other  region  in  the  country  where  that  practice  is  pursued. 

Mr.  Bbeed.  May  1  ask  you  If  years  ago  the  different  trades  did  not  discuss 
tiie  question  of  boards  of  arbitration  to  have  these  matters  referred  to  when 
Individual  contracts  are  made,  so  as  to  discuss  the  question  whether  the 
canner  should  be  relieved  from  100  per  cent  delivery? 

Mr.  Hebbcheb.  Years  ago  there  were  such  boards,  In  order  to  be  mutually 
helpful  to  each  other,  and  the  boards  were  established,  and  the  Idea  spread 
out  so  that  ttiere  are  probably  30  of  them  throughout  the  United  States  at 
this  time. 

The  Chaibuan.  We  will  go  ahead  with  your  statement,  Mr.  Herscher. 

Mr.  Hebsoheb.  I  am  through,  Mr.  Chairman. 

The  Chaibmak.  Are  you  through  with  your  statemeat? 

Mr.  Hebbcheb,  Yes,  sir. 

The  Chaibman.  Is  there  anything  you  care  to  ask  at  this  time.  Judge 
Hainer? 

Judge  Haineb.  No. 

Mr.  Bbeed.  I  have  one  furtber  question  I  woald  like  to  aak:  Would  not  this 
suggested  uniform  contract  which  enables  the  canner  to  make  less  than  100 
per   cent   delivery   under   certain   conditions,   worked   In   the   interests   of  the 

Mr.  Hebbcbkr,  That  Is  quite  right. 

Mr,  Bbeed.  Rather  than  the  large  canner? 

Mr.  Hebsoheb,  Quite  right, 

Mr.  Bbeed.  The  large  canner  with  capital.  If  he  had  entered  into  a  contract 
to  deliver  1,000  casM  of  goods  and  the  crop  were  short,  might,  by  the  use  of 
his  capital,  go  out  and  buy  the  raw  product  to  fill  his  order  with? 

Mr,  Hebbcheb.  He  would  do  it  as  a  matter  of  good  business  policy. 

Mr.  Bbeed.  The  small  canner  without  the  capital,  who  only  was  relying 
on  his  own  farm  or  on  specific  growers  would  be  up  against  a  problem. 

Mr,  Hebbcheb.  Yes ;  and  be  would  make  no  effort  to  go  further  than  his 
specific  controct. 

The  Chaibman.  Mr.  Herscher,  do  you  know  of  any  nets  of  monopoly  on  the 
part  of  the  packers  In  the  unrelated  lines,  namely,  wholesale  grocery  lines, 
prior  to  the  entry  of  tbia  decree? 

Mr.  Hebbcheb.  That  Is  a  rather  broad  question,  Mr.  Chairman.  I  might  cite 
this,  as  a  case  of  the  power  that  that  aggregation  of  capital  has,  and  using 
It  in  the  Instance  which  I  want  to  relate,  I  think  It  can  be  used  in  almost  any 
other,  if  they  want  to  apply  it.  I  want  to  talk  about  sugar.  The  meat  packers, 
of  course,  and  I  should  think  for  that  matter  large  and  small  packers,  pos- 
sibly use  some  sugar  In  the  proper  ccmduct  of  their  business,  so  there  is  no 
denying  the  purchase  of  sugar  by  them  for  proper  purposes,  for  the  purpose 
of  curing  some  of  their  products.  But  Armour  &  Co,  owned  the  Llewellyn 
Bean  Co.,  of  Michigan,  and  during  the  season  of  1920,  we  all  know,  that  in 
the  first  five  or  six  months  the  transportation  from  New  York  west  was  ex- 
ceedingly dlllicuit.    Tbose  of  us  who  dealt  In  sugar  also  know  that  beginning 
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about  the  tutddle  of  April  and  up  to  the  Ist  of  August,  that  the  conBumlDg 
jmblic,  and  the  retailers,  that  la  the  retail  merchaats,  aad  possibly  some  manu- 
facturers, could  not  get  enough  sugar  to  supply  their  desires— whether  they 
needed  it  or  not  ia  another  question.  If  the  wholesale  merchant  and  the 
candy  merchant,  and  the  confectionery  manufacturer,  let  us  say,  who  was 
on  the  books  of  a  sugar  refiner  In  New  Xork  or  Philadelphia,  and  had  been 
on  the  books  of  the  refiner,  buying  all  his  supplies  from  that  refiner  for  years, 
would  go  to  Mm  and  say,  "We  have  to  have  five  cars  of  sugar  in  the  next 
month,"  he  could  not  get  it-  The 'refiner  would  say,  "Well,  I  could  not  get 
it  for  you.  I  have  the  raw  sugar,  but  I  can  not  get  it  through."  In  my  owa 
individual  case,  I  have  gone  to  New  York  to  the  refiner  to  get  supplies,  and 
lie  would  say.  "  We  have  got  the  sugar,  but  we  can  not  ship  It ;  there  Is  con- 
gestion at  the  division  points,  and  we  can  not  get  it  through."  And  we  all 
Know  that  In  the  Potomac  Yards,  right  across  the  river  here,  there  was  col^ 
gesUon,  and  the  cars  could  not  be  gotten  through. 

Now,  it  is  well  understood  in  the  trade  tliat  Armour  &  Co,  through  their 
people  came  to  New  York  and  purchased,  so  it  is  stated  here,  100  carloads  of 
Bugar  from  one  of  the  refiners,  a  respectable  firm,  and  delivery  was  made  to  this 
bean  company  in  Michigan;  it  was  stored  wIQi  them.  The  salesmen  for 
Armour  &  Co.,  who  were  selling  Armour's  products,  and  possibly  some  of  these 
unrelated  lines,  would  say  to  a  prospective  customer,  I  have  got  some  sugar 
stored  at  such  and  such  a  place,  and  you  can  iiave  some  provided  you  buy  from 
me  such  and  such  commodities.  Now  those  tilings  happened,  not  only  in  that 
carticular  line,  but  we  generally  understood  that  other  merchants  of  small 
caliber,  who  were  In  specialties,  would  buy  a  few  bags  of  sugar,  and  could  force 
tbe  sale  of  their  particular  product  by  reason  of  the  fact  that  they  had  sugar. 
I  can  not  imagine  of  anyone  else  in  the  legitimate  wholesale  distribution  of  food 
commodities  during  the  particular  time  that  I  have  In  mind,  during  tiie  spring 
of  19S0,  that  could  have  gone  to  New  York  and  secured  100  carloads  of  sugar 
and  taken  It  out  West  and  stored  It  and  sold  their  commodities,  from  soup  to 
nuts.  In  that  way,  without  that  sugar. 

The  Chairman.  Do  you  know  hpw  they  got  that  sngar7 

Mr,  Hkbscheb.  I  suppose  they  bought  It;  they  could  bring  enough  pressure  to 
bear  through  their  financial  resources. 

The  Chaibman.  But  do  you  now  know  how  they  got  It? 

Mr.  Hebscheb.  I  am  only  assnmlt^  that  by  the  use  of  ordinary  horse  sense. 

The  Chairman.  You  do  not  know  the  actual  facts  of  the  buying  of  that  sugar 
by  Armour  &  Co.,  do  you! 

Mr.  BxBscHEB.  No;  not  the  actual  facts,  but  it;was  generally  understood  in 
the  trade  to  be  as  I  have  stated  It  here. 

The  Geaibuan.  Was  there  any  reason  to  prohibit  thran  from  doing  that;  any 
reason  why  they  should  not  do  It? 

Mr.  HCBSCBER.  None  whatever,  air. 

The  Chairmaw.  It  was  good  business  for  them  to  do  it? 

Mr.  Hebschxr.  To  sell  their  other  goods,  yes,  sir. 

The  Chairman,  Now  did  that  afiTect  the  consumer,  if  It  did,  in  any  way? 

Ur.  Hebschxb.  It  tended  very  largely  to  constantly  elevate  the  prices.  The 
more  buyers  you  have  for  a  commodity,  when  the  supply  is  short,  the  higher 
you  elevate  Oie  prices,  and  the  more  the  consumer  must  pay.  If  yon  had  not 
bad  all  these  other  buyers,  the  packers  buying  those  commodities,  tbe  con- 
sumers would  not  have  been  penalized  aa  they  have  been. 

The  Chaheman.  Was  that  before  or  after  tbe  sugar  administration  came  Into 
being? 

Mr.  Hebsoheb.  After. 

The  Chairman.  Tl>e  conaumer  ultimately  got  this  sugar  I  assume? 

Mr.  Hebscheb.  I  am  afraid  that  he  did. 

Hr.  Bbeeo.  Provided  he  bought  beans :  Is  that  right? 

Mr.  HEBscHBii.  He  got  Armour's  sugar,  provided  he  bought  beans. 

Now,  geatlemen,  there  may  be  a  question  In  your  mind  as  to  whether  there  is 
any  truth  in  this  sugar  situation.  There  la  a  suit  on  uow  In  tbe  Michigan  courts 
in  relation  to  that  sugar  transaction  for  $120,000. 

Mr.  Breed.  Brought  by  whom? 

Mr.  Hebscheb.  The  sugar  refiner,  I  undeMtand, 

Mr.  Breed.  Against  whom? 

Mr.  Hebhchkb.  The  Llewellyn  Bean  Co. 

The  Chairman.  They  did  not  pay  for  the  sugar? 
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Mr.  Rkrscbeb.  I  BU[^K)Be  be  tried  to  repudiate  a  part  of  it.  I  ilii  not  knon- 
tlie  details.  Tliat.  1  thinli,  gentlemen  of  ttie  commlBsion,  Is  a  Kood  illustration 
of  what  a  well-flnaocwl  and  monopoHgtlP  ori^nlzation  can  do  if  thej'  try  to  do  u. 

Tlie  Craibuan.  Weil,  I  would  think  tbe  fact  that  tbere  is  a  suit  on  now  tn 
recover  for  ttiia  sugar  would  be  an  arKutnent  the  otlier  way.  I  certainly  cannni 
see  how  the  fact  that  the  packers  bought  sugar  and  afterwardx  Iiave  to  use  for 
it  can  be  any  reason  tliat  tiiey  can  monopollEe  it, 

Mr.  He»hchee.  I  do  not  know  the  details  of  tliat  matter,  but  if  tbey  vm 
aiiply  tliat  to  susar.  they  can  apply  it  tn  the  other  fellow's  bueiness. 

Judge  Haineb.  You  ueBO  they  could  apply  the  same  principles  to  other  com- 
modities? 

Mr.  Hebscher.  If  they  so  desire. 

Judge  HAisrai.  If  tliey  could  do  thiit  with  sugar,  they  could  apply  it  to  otlier 
commodities  and  thereby  control  the  product? 

Mr.  Herschgb.  That  is  quite  right,  air.  In  answer  to  the  chairman's  qupR- 
tion,  as  tn  dealing  In  general  groceries,  I  cnn  only  H^'oume  what  others  deallni: 
in  these  goods  assume.  This  Llewellyn  Bean  Co.'sold  out  to  an  organization 
called  the  Gleaners,  and  it  ia  quite  posalhle  that  a  part  of  this  sugar  was 
undelivered,  and  that  the  bean  company  had  sold  ont,  and  at  the  time'  tliey 
sold  out  that  thereafter  they  might  have  tried  to  i-epudlate  such  undelivered 
portion  of  the  augar,  and  the  suit  Is  for  a  recovery  between  the  selling  prlcp 
and  the  contract  price;  that  may  be  at  the  bottom  of  this. 

Mr.  Brred.  Tbe  price  of  sugar  had  materially  dropped,  had  It  not,  during 
tliat  period? 

Mr.  Hebscher,  Quite  a  very  material  amount. 

The  CHAiRM.iU.  Mr.  Herscher,  do  you  know  of  any  specific  instances  wli^rc 
Armour  refused  to  sell  any  of  this  sugar  unless  he  sold  the  other  line^',  too? 

Mr.  Hebbchbr.  I  do  not. 

The  Craibman,  But  the  rumor  Is  current  lu  the  trade  that  Ije  would  not! 

Mr.  Hbbscher.  That,  I  think,  Is  correct. 

Judge  Haines.  Do  you  know  of  any  specific  cases  where  he  refused  to  sell 
meat  unless  the  retailer  would  buy  some  of  these  unrelated  commodities? 

Mr.  Hsrscheb.  Your  honor,  I  went  home  on  Saturday  afternoon,  travded 
more  than  400  miles,  and  got  bac-k  this  morning  for  the  express  pui-pose  of 
trying  to  Interview  a  market  man  in  my  town  in  order  to  answer  that  question 
Intelligently,  and,  unfortunately,  he  was  in  Columbua.  That  was  one  of  the 
prime  reasons  why  I  went  home,  to  get  that  infi)rmation.  If  I  could  have  gotten 
hold  of  him,  I  could  have  come  back  here  with  a  positive  statement  of  yes  or  no. 
The  best  I  can  answer  yeur  question  now  is  that  t<)  the  best  of  my  knowledge 
and  belief  they  have  used  such  tactics. 

Mr.  Bberd.  Ohu  you  aay  what  j-our  salesmen  haw  reporteil  to  you  ou  this 
subject? 

Mr.  Hebschi^.  My  salesmen  wei'e  iiifonned,  and  reporteil  that  dealers  were 
politely  asked  to  put  In  stock  certain  lines  of  goods,  and  if  they  did  not,  they 
were  i»litely  informed  that  certain  particular  cwtB  of  meat  that  the  man  had 
a  particular  demand  for  in  his  trade  were  not  in  stock  at  that  particular  time. 
There  are  many  w-ays  of  making  a  fellow's  pa-iltion  unsatisfactory.  If  they  dewlie 
to  do  tt. 

Judge  Haiseh.  Do  you  know  of  any  specitk-  rases,  or  series  of  cases  or  acts 
Of  that  kind  that  occurred ;  actual  cases,  not  liiiseil  on  hearsay  or  rumor,  but 
actual  cases? 

Mr.  HEBsCHea.  No ;  just  In  a  general  way  our  salesmen  report  everj-  Satunliiy 
that  so  aud  so  liaK  happened,  and  you  finally  accept  that  as  the  fact.  We  know 
that  the  meat  packer  as  such  was  getting  in  his  line  with  the  merchants,  and 
that  those  complaints  were  reported,  and  we  naturally  assumed  there  was  more 
or  less  truth  tn  them. 

Mr.  Bbekd.  AVhat  you  know  is  merely  results? 

Mr.  Hebschbr.  That  Is  all,  Mr.  Breed. 

Mr.  Breed.  You  know  that  where  you  had  previously  sold  «ro<-ei1ea  to  certain 
retallnien.  that  your  lines  wei«  gradually  droiti)ed,  aLid  the  lines  ef  fno<l  pniducis 
controlled  and  for  sale  by  the  packers  began  to  show  up  in  those  retail  meat 
establish  ments? 

Kir.  Uebbcher.  That  is  tlie  altuathm  predaely, 

Mr.  Daily.  To  what  extent ;  have  you  any  statistics,  or  anything  from  your 
business  to  show  what  amount  you  lout? 
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Mr.  Heigcheb.  W«  have  no  actual  tlgurea  on  the  subject  at  all,  sir,  exc«!pt  our 
general  knowledge,  rs  I  said  Id  answer  to  the  qaration  by  Mr.  Bre^d.  tbat  tbal 
condttion  did  exist  and  was  growing  gradually. 

Mr.  Dailt.  Were  yon  entirely  supplanted  by  the  packers? 

Mr.  HuecHBR.  Oh,  no. 

Tbe  Chairmak.  Mr.  Heracher,  <lo  the  wholesale  grocers  handle  iiieut«  to  an.v 
extent? 

Mr.  Herscher.  When  you  say  meat,  do  you  mean  -■  ■ 

The  Ghaibman  (Interposing).  Either  fresh  or  cured? 

Judge  Hainbb.  Originally,  hnw  was  It? 

Mr.  Hebschkb.  Originally,  I  do  not  tbink  aoy  wholesale  grocers  attempted  to 
distribute  fresb  meata.  It  la  not  possible  on  the  face  of  It.  But  I  am  satisfied 
(hat  tjie  wholesale  grocers  Ihroughout  tbe  country  were  tbe  packprs'  original 
customers  for  their  cured  meats,  their  smoked  and  salt  meats,  throughout  the 
country.  And  gradually  they  took  that  business  away  from  tbera,  by  the  estab- 
lishment of  their  petldler  car  system  and  branch  house  system.  Speaking  on 
that  subject  from  my  experience  In  my  own  concern 

The  Chaibuan  (interposing).  Well,  do  the  wholesale  grocers  now  do  any 
meat  business  to  speak  of? 

Mr.  Herscher.  Very  little. 

Judge  Haineb.  Do  they  not  handle  cured  meats — bacon  and  all  of  that? 

Mr.  Hebscheb.  No;  to  a  very  small  estent,  compared  to  what  It  formerly 
amounted  to. 

Judge  Haineb.  I  em  under  tlie  lm|>resslon  that  in  my  section,  around  Okla- 
homa City,  there  was  considerable  of  It. 

Mr.  Bbeed.  Are  you  referring  to  canned  meats? 

Mr.  Hekbchkb.  No  ;  the  Judge  Is  referring  to  smoked  and  salt  meats. 

Judge  Haineb.  Yes. 

Mr.  Hebscheb.  In  answer  to  that  <|Uestion,  In  tbe  territory  you  have  under 
dlBcnssion,  and  in  my  own  territory.  West  Virginia,  and  in  some  other  sections 
the  wholesale  grocers  are  distributing  some  quantities  of  meats,  but  their  busl- 
aess  is  not  growing.  I  tbink.  Tbey  are  able,  by  hook  and  crook,  to  maintain  an 
amount  of  busilness  In  tbe^ie  smoked  and  salt  commodities,  but  tbey  are  constantly 
subject  to  an  invas'ou  by  tbe  Big  Five  and  other  concerns. 

Judge  Hainer.  Now,  originally,  did  the  wholesale  grocers  handle  the  cannera' 
products? 

Mr,  Hebschkb.  You  mean  the  products  of  tbe  canners? 

Judge   HAINER.'YeB. 

Mr.  Hbrscheb.  Yon  mean  the  fruit  and  vegetable  canners? 

Judge  Haineb.  Yes. 

Mr.  Herscher.  They  have  alwa^■s  handled  it.  The  canners  of  the  United 
States,  canning  fruits  and  v^etables  and  berries,  have  always  marketed  their 
prodncts  successfully  through  the  wholesale  grocers  principally.  In  fact,  the 
canners  in  this  conntry  have  been  built  up  through  the  system  of  selling  their 
product  before  it  was  grown,  tn  responsible  wholesale  grocery  houses. 

Mr.  Breed.  Through  future  contracts? 

Mr.  Hebscheb.  Throu;^  future  contracts;  and  the  contract  has  be»i  the  basis 
of  credit  on  which  the  canner  has  operated. 

The  Chaibmah.  Do  not  the  wholesale  grocers  in  some  sections  of  the 
country  handle  a  diversified  line;  for  instance,  in  some  sections,  extending 
into  hardware,  wash  boilers,  and  so  on? 

Mr.  Hebscher.  Yes.  sir. 

Judge  Haireb. 'Unrelated  lines? 

Mr.  Herscher.  Walt  a  moment,  gentlemen.  A  lot  of  you  gentlemwi  are 
older  than  I  am 

Judge  Haineb  (interposing).  We  are  sorry  for  that. 

Mr.  HER8CHER.  What  we  are  seeking  here  Is  the  truth. 

The  Chairman.  We  are  trying  to  get  information ;  yes. 

Mr.  Herscher.  I  have  been  in  tlie  retail  and  wholesale  business  since  1889, 
fllKint  S2  years ;  and  it  has  been  my  ol)BervatIon.  as  communities  would  de- 
velop, wiierever  there  was  a  small  village  or  two  or  three  farmers  dose  to- 
»;e(lier,  the  first  thing  that  would  spring  up  would  be  a  store. 

Mr.  Breed.  A  retailer? 

Mr.  Hebscheb.  A  retail  store,  and  tbat  f^low  would  naturally  handle, 
in  his  crude  manner,  some  <lrugs,  paregoric,  and  all  kinds  of  home  remedies; 
atid  smell  articles,  such  as  usually  do  not  belong  In  a  grocery  store,  such 
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aa  tiahlng  books,  Bahing  tackle,  and  carpet  tacke,  and  shoe  nails,  snd  clothes- 
pins, and  cIotlieBllnes,  and  so  on.  I  am  sonr  I  have  not  an  index  of  IS7 
price  book  here.  He  handled  a  whole  lot  of  those  little  things  that  ;oa  find 
In  the  household  to-day.  Now,  that  1b  wbat  the  retailer  had,  and  he  secnred 
those  supplies  from  the  wholesale  mercbaDts,  not  necessarily  in  those  days  a 
wholesale  grocer,  but  that  was  a  common  accepted  term  for  the  wholesaler, 
and  the  wholesaler  handled  those  things  that  were  necessary  In  the  home,  not 
including  boots  and  shoes  and  dry  goods,  and  things  of  that  sort. 

The  Ghaibuar.  And  you  handled  those  things  to  accommodate  your  cus- 
tomers? 

Mr,  Hebsheb.  Yes;  in  my  particular  concern,  which  has  been  in  bnsinesa 
since  1882,  prior  to  their  startUig  In  business  in  the  country  in  the  central  part 
of  West  Virginia,  we  had  another  wholesale  grocery  that  statrted  prior  to  that 
time,  and  a  wholesale  hardware  establlsbment,  which  has  been  In  business 
Bfnce  1840  or  1850.  We  ti?  to  carry,  as  I  have  Indicated,  all  those  things  that 
were  needed  In  the  home,  because  the  nearest  market  of  any  considerable 
size  was  600  miles  to  RiduDond,  or  to  go  all  the  way  to  Columbus,  or  500  mites 
to  Pittsburgh.  And  we  had  to  carry  all  those  things  that  were  necessary 
for  this  fellow  at  the  little  country  crossroads  store  to  have  to  get  along  com- 
fortably. 

Mr.  Bbeed.  Ton  mean  the  retailers? 

Mr.  Hebschgb.  Yes;  he  had  to  have  all  those  Items.  Possibly  collar  bDt> 
tons  and  thread ;  that  Is,  not  dry  goods 

The  Cbaibuah  (interposing).  But  he  would  carry  thread  and  small  things 
like  that? 

Mr.  Hebbcheb.  Yes ;  not  dry  goods,  but  he  would  carry  the  thread,  so  that 
you  conld  sew  a  button  on  your  breeches  if  necessary ;  and  he  possibly  also 
carried  the  bachelor's  button,  In  case  you  did  not  have  the  thread. 

Now,  the  packers  have  made  much  of  the  fact  that  the  wholesale  grocer  has 
carried  drugs.  Now,  he  carried  them  because  of  the  fact  that  there  were  no 
other  methods  for  the  smalt  crossroads  store  getting  his  supplies  of  those 
things  that  were  needed  In  the  home,  and  In  those  that  he  did  carry  he  did 
not  make  more  than  2}  per  cent  on  his  s^es. 

The  Chaibmak.  He  carried  them  to  accominodate  his  customers? 

Mr.  Hebschbb.  He  carried  them  to  accommodate  his  customers ;  yes,  sir. 

The  Ghazbmah.  Is  that  not  about  the  same  story  the  packers  tell  about 
their  going  Into  these  unrelated  lines? 

Mr.  Hebschbe.  I  reckon  it  Is,  • 

Mr.  Daily.  Mr.  Heracher.  as  the  country  built  up  and  developed,  did  not 
the  trades  classify  themselves,  and  did  not  the  drugs  and  those  things  go  their 
way? 

Mr.  Hebscheb.  Quite  so.  In  our  business  we  are  on  the  verge  of  eliminating 
those  things  from  our  stocks  because  we  have  other  houses  that  deal  In  tbao- 

Judge  Haihbb.  There  was  never  any  danger  that  you  would  moni«)ollze 
thread  and  Itshlug  hooks  and  fishing  tackle? 

Mr.  Hebscheb.  None  whatever. 

Mr.  Bbeed.  I  wish  you  would  elaborate  on  tbat  matter  a  little.  In  the  small 
locality  has  not  this  retailer  that  you  have  described,  as  the  community  has 
grown,  divided  himself  up  so  that  this  one  establishment  became  a  retail  meat 
market,  and  a  retail  grocery  store,  and  so  on? 

Mr.  Hebscheb.  That  Is  quite  right. 

Mr.  Bbeed.  So  that  the  original  store,  which  was  a  general  country  store, 
has  now  bpcome  four  or  five  different  Stores,  as  the  country  has  grown? 

Mr.  Hebscheb.  That  Is  true. 

Mr.  Bbeed.  And  they  specialize  In  different  lines? 

Mr  Hebschkh,  That  la  absolutely  correct. 

Mr.  Bbeed.  How  many  of  these  retail  grocers  are  there  now  in  the  United 
States? 

Mr.  Hebscheb.  About  350,000. 

Mr.  Bbebd.  Now,  has  the  wholesale  grocer  developed  during  this  period  of 
30  years  that  you  have  testified  to :  has  he  developed  as  a  wholesale  grocer? 

Mr.  Hebscheb.  He  has. 

Mr.  Bbeed.  How  many  wholesale  groceries  have  finally  developed? 

Mr.  Hebscheb.  According  to  the  report  of  the  Joint  Commission  of  Agricul- 
tural Inquiry  there  are  5,950  wholesale  grocers  in  the  United  States,  I  sup- 
pose, as  of  1921  date.  Strictly  speaking.  I  would  say  that  there  are  possibly 
4,000  to  4,200  OT  4,300  wholesale  groceries  that  have  been  in  business  and  will 
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likely  sta?  In  business;  because  when  tbe  periods  of  inflation  and  deflation 
come  on  there  are  a  number  who  go  Into  every  business  who  try  to  skin  the 
rat  while  the  slclnnlng  is  good,  and  then  retire  either  from  choice  or  for  other 
reaaons. 

Judge  Hainkb.  One  In  Oklahoma  City  recently  went' out  of  business. 

Mr.  Breed.  Now,  have  these  wholesale  groceries  again  spedallzed,  also,  and 
eliminated  some  of  those  lines  you  have  mentioned? 

Mr.  Hekscher.  Yes;  they  have. 

Mr.  Bbeed.  What  do  they  cariy  now  generally  throughout  the  United  States? 

Mr.  Hbrscheb.  Tbe  wholesale  grocer  is  generally  Imown  as  being  engaged 
iu  food  distribution. 

The  Chaibmah.  In  a  aolrlt  of  Jest  I  would  say  that  my  questions  were 
prompted  by  a  letter  we  received  from  a  wholesale  grocer  on  this  line,  sug- 
gesting that  tlie  wholesale  grocera  were  proi)er  and  legitimate  distributors,  so 
far  as  anyone  knows. 

Mr.  Breed.  Now,  this  specialization  of  commodities  Is  followed  all  through  the 
trade  in  this  country,  is  It  not? 

Mr.  Hbbscheb.  I  think  that  Is  correct.  - 

Mr.  Bbexd.  The  packers  themselves  developed  along  the  line  o£  slaughterli^ 
and  selling  meats,  did  they  not? 

Mr.  Herscker.  In  their  line  they  became  the  greatest  specialists  that  I  can 
think  of. 

Mr,  Bbeed.  And  to-day  these  five  packers,  according  to  the  testimony,  control 
very  largdy  the  meat  supply  of  the  country? 

Kir.  Hebschkb.  That  is  the  generally  accepted  opinion. 

Mr.  Bbeed.  During  this  period  have  the  packers  acquired  any  special  privi- 
leges growing  out  of  the  necessary  handling  of  these  meats,  and  meat  and 
fcwd  products? 
Mr.  Hebbcheb.  I  think  tliat  was  developed  Saturday  by  Mr.  Thome's  testl- 

Mr.  Bkeed.  Generally,  what  do  you  characterize  those  special  privileges  as? 

Mr.  Hebscheb.  Special  transportation ;  specially  expedited  service;  they  have 
liad  preferential  rates  and  such  mixing  rules  as  ought,  In  time,  to  put  the  United 
States  Steel  Corporation  out  of  business.  When  a  man  can  have  a  special  rate 
on  a  car  of  nails,  by  putting  a  ham  on  one  of  tbe  kegs  and  specially  expedited 
service,  I  fail  to  see  how,  in  course  of  time,  the  United  States  Steel  Corporation 
would  not  be  affected. 

Mr.  Bbeed.  Now,  contrary  to  this  principle  you  have  testified  about,  of  special- 
ization, do  I  understand  that  the  packers  are  now  seeking  or  during  tbe  past 
Ave  to  six  years  liave  been  extending  out  beyond  the  meat  Industry  and  going 
Into  all  lines  of  foods? 

Mr.  Hebscheb.  That  is  correct, 

Mr.  Bbked.  And  that  It  was  these  unrelated  lines  of  foods  entered  by  this 
consent  decree?    . 

Mr.  Hbbscheb.  Yes,  sir. 

Mr.  Bbeed.  And  you  are  opposed  to  the  Government's  applying  to  the  court  for 
the  modification  of  this  consent  decree  In  which  the  packers  agreed  they  would 
not  further  extend  into  these  unreleated  food  lines? 

Mr.  Eebscbbb.  That  Is  correct. 

Mr.  Bbbed.  What,  in  your  opinion,  would  be  the  effect  on  your  business  if  the 
packers  are  allowed  to  further  develop  their  monopoly  into  these  unrelated  food 
lines,  with  their  special  privileges,  or  without  them? 

Mr.  Hebscheb.  In  time  they  would  have  no  difilculty  whatever  in  patting  us 
practically  out  of  business. 

Mr,  Bbeed.  When  you  say  "  us  "  who  do  you  refer  to?  ~ 

Mr.  Hebscheb.  I  mean  my  own  particular  concern,  and  I  would  imagine  my 
competitors  engaged  in  the  same  line  of  business. 

Judge  Haineb.  That  is,  you  assume  that  If  they  reached  the  stage  of  monop- 
oly they  would  put  you  out  of  business? 

Mr.  Hebscheb.  Y^,  sir. 

Judge  Haiikeb.  Assuming  that  they  are  only  handling  5  per  cent  of  the  total 
product,  would  that  put  you  out  of  business? 

Mr.  Hebscheb.  Your  honor,  if  they  were  to  have  an  expedited  transportation 
service,  because,  after  all,  almost  any  line  of  business  is  built  up  chiefly  on  the 
amount  of  service,  which  means 

Judge  Hainee  (interposing).  SuppMe  that  would  l»e  eliminated,  the  prefer- 
ential service  and  the  special  transportation?  Of  course,  that  is  considered  nn- 
talr  practice,  is  it  not? 
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Mr.  Hkbuc-iieh.  We  look  upou  It  aa  sucli. 

Judge  Haixeb.  It  wuulil  l)e  unfulr  for  miv  wtuiifMuler  Ut  liHve  that  as  ogninst 
your  cotic-eni,  would  it? 

Sir.  HKRSCHnB.  We  woulil  be  Jiist  jim  iiiuch  oiiiiohwI  t«  a  wliolesiiler  liavinB 
lirefei-eutiiil  servtfe  ou  food  iiroducttt.  ns  for  the  uieot  imckeru  to  have  it. 

JudL'e  Hainkr.  SuppoxhiK  you  tire  |Jnce<l  ini  iiii  abxolute  ei)iifll  footluR  in 
trnusportfltioii  ? 

Mr.  HkbnckI'^k.  And  turning  theui  loi>se? 

Jiiilge  Haimch.  Yes;  wlmt  efFet-t  would  tlint  liareV 

Mr,  HEBitcHEii.  Well,  Judge  Haiu^r 

Judge  Haines  (Inteiiiosliii:)  :  1  urn  Just  iiHhiii;;  ynu  for  nn  o|>luhm.  without 
expresMing  any. 

Mr.  HiuiscHKU.  ^WIl,  Judge  Halucr.  If  we  lock  ufi  ii  Iterce  liidl  and  kimw 
he  is  vicious,  I  dou't  thiHk  we  e\'er  want  to  let  lilui  out. 

Mr.  Kbked.  Does  that  nieim  that  you  have  any  fear  of  the  imwer  of  tcreat 
capital  baving  any  effect  iiiioii  tbe  jirireii  of  tlie  gmNlx  wlilc-h  yoii  hiivt^  to  liuy? 

Mr.  Herbchhkb.  Tliey  would  have  the  iwwer  i  ' 
,    of  prodiiirts  ot  tiie  siiuive  of  pnaUmioii.  tind  that  ii 
that  1  see  tu  the  situation. 

Judge  IIainkr.  Contnil  the  growers  and  caunerN,  you  iiieHii? 

Mr.  Hkshoikb.  YeM,  sir. 

Mr.  Daily.  Aiul  the  brokerMV 

Mr.  HEH8CHEB.  There  would  be  no  need  for  sui'h  a  critter. 

Mr.  Bbgeu.  How  aliout  tlie  control  of  »uch  a  raw  luixluct  an  rlceV 

^Ir.  Hkbscheb.  I  think  Mr.  Amiour'H  iMiiist.  as  to  what  he  did  in  the  rii'e 
field  ia  sufHcieiit  warniug  as  to  wlmt  might  hapiten.  not  only  iti  rice,  hut  ia 
Anything  else  they  might  select. 

Mr.  Bbefu.  Is  this  power  that  you  say  you  are  afraid  coil  trolling  the  protl- 
ucta  which  you,  as  a  whiilesnle  grocer,  now  Iniy.  shown  In  wmuwliiiii  niih 
any  other  lines?    For  example,  what  about  cheese? 

Mr.  Hkbscheb.  Weil,  an  to  Ihe  cheese  husiuesn  geiitleuieit,  1  Ihlitk  that  (lie 
natural  dlstrjbutlnn  from  iiuiiiufaf'turer  i  f  the  cheese  to  the  retailer,  to  the 
ultimate  cmtiiumer.  wae  through  the  wholesale  grocer.  Mainly  through  the 
manipulation  of  the  markets  at  the  primary  Nource  of  in-iHliictioii  and  supply, 
the  80-euiied  Big  Five  ha\e  HitHolutely  secured  coutrol  of  the  cheene  hHsiaess, 
and  tliey  handle  tlie  markets  to  suit  themselves,  if  we  can  believe  the  Ntiite- 
uientB  made  to  \i»  by  the  few  independent  cheese  maiiufjicturei-s  wlio  are 
still  struggling  along  in  the  business. 

Judge  HiiSBR.  What  about  butter? 

Mr.  Hebscheb,  Swift  in  absolutely  the  largest  distributor  of  butter  in  tliis 
country,  and  as  such  he  can  ul>si)lutely  regulate  the  jirice  to  suit  himself.  Me 
controls  tlie  price  of  it,  and  therefore  the  consiuiier  must  iiay  whatever  price 
he  likes  to  have  hlni  pay. 

Judge  Haineb.  Do  the  wliolesale  gnicei's  handle  butter  stnt  cheese,  and  to 
what  extent? 

Mr.  Hgrschem.  A  good  many  of  them  have  given  ii]i  twth  lines,  your  lionnr, 
bevauae  it  Is  alMolutely  unprofitable;  because  In  the  summer  time  both  coia- 
modities  require  refi'igeration  against  heat;  and  in  tbe  wintertime  clieese 
does,  at  least,  against  the  possibility  of  freeziug.  -ind  without  any  refriger- 
ator service  available,  you  can  readily  see  where  the  wholesale  gnH-er,  oi'  tlii> 
wholewile  butter  dealer  is,  as  coiu|)ared  with  the  facilities  nf  the  meat  packers. 

For  example.  In  our  situation,  let  me  illustrate  iiy  showing  that  the  (!'hpsn- 
l<eake  &  Ohio  Itallroad  runs  from  Fortress  Monroe  to  Cincinnati  and  I/rnia- 
vllle.  At  one  time,  prior  to  1912  and  1913.  we  had  on  that  rotid,  which  the 
road  owned,  a  few  refrigerator  cars,  wfaldi  they  tendered  to  dealers  lieyoiiil 
Cincinnati  nnd  Ijouisville.  To-day  there  is  no  refrigerator  service  (ui  the 
Chesapeake  &  Olilo  Kailroad,  and  many  times  during  the  past  ft%  years  it 
has  been  imjiosslhle  for  me  to  receive  cheew  from  Wlsconsiii.  Iie<iinse  I  hiive 
been  a<lvised  there  is  no  refrigerator  service  lieyond  Cincinnati.  I  Imve  re- 
<-e[ved  my  supply  in  the  summer  time  absolutely  spoiled,  and  In  the  winter- 
time froKen  hani  and  solid.  In  handling  that  commodity,  the  meat  packer 
can  get  his  snpply  in  his  owns  cars.  That.  I  think,  is  not  fair;  I  know  it  is 
not  fair. 

The  Chaihvan.  Does  this  harm  the  consumer  in  any  way? 

Mr.  Hkbschkb.  I  do  uot  think  it  wise  to  place  In  llie  hands  of  a  few  orgiitii- 
ziitlons  the  r^:ulatlon  of  the  price. 
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Tke  Chairman.  The  Injury  to  tlie  protlucer  la,  Imiitectly,  that  it  Is  a 
luonopoly  ? 

Mr.  Hehschee.  Yes;  and  also  tlie  injury  to  the  consumer. 

The  Chairman.  Mr.  Herseher,  it  htis  been  brought  into  tlie  record  here  that 
the  wliolesBle  grocers  have  taken  an  active  part  in  endeavoring  to  mold  tlie 
sentiment  of  the  canners  In  this  proposed  amendment  of  this  decree.  Do  you 
knnw  anytlilng  about  that? 

Mr.  Hebbchbr.  We  are  not  nearly  as  active  aa  our  friend  Mr.  Vernon 
Campbell.  Tn  no  Instance  has  It  come  to  my  observation,  gentlemen— and 
possibly  because  of  my  honorary  position  I  have  received  letters  from  a  very 
considerable  number  of  wholesale  grocers,  and  also  from  canners  throughout 
the  United  States 

The  Cmaisuan  (interposing).  Can  you  tell  us,  before  you  get  to  his  activi- 
ties, about  your  own,  and  then  we  will  go  to  hla. 

Mr.  Hebscheb.  As  to  my  own  Indlvidnal  activities,  I  have  taken  so  little 
part  in  It — which  may  be  a  surprise  to  my  associates — that  it  has  amonnted 
10  nothing  whatever. 

The  Chaibmak,  How  about  your  firm? 

Mr.  Hebschbb.  None  whatever.  I  would  have  taken  the  action  If  any  had 
1)«en  taken. 

The  Chairman.  What  about  other  firms?  '' 

Mr.  Hebschbb.  Whatever  action  was  taken,  was  taken  on  their  individual 
initiative.  And  I  am  quite  safe  In  saying,  as  they  saw  the  matter  from  an 
honest,  unbiased  viewpoint,  having  in  mind  the  fact  that  from  the  time  the 
'■anner,  to  whom  they  addressed  their  letter,  from  the  time  they  went  Into 
liusiness  they  had  been  trading  with  the  canner,  and  that  their  business 
was  on  mutual  terms,  I  am  safe,  I  think,  in  saying  that  it  came  as  a  shock 
wlieu  tlie  action  of  the  Western  Canners'  Association  came  out  with  the 
nnnouncement  that  it  was  for  this  modification.  And  it  was  molded  by  Mr. 
Slessman,  who  was  under  the  control  of  Armour  &  Co.,  and  Mr.  Vernon 
Campbell,  who  was  present.  Now,  the  other  men  who  were  there  were  known 
nationally.  And  it  was  quite  a  shock,  I  dare  say  also,  to  the  food  brokers  of 
the  country  that  that  kind  of  thing  had  taken  place. 

JodKe  Haineb.  Ton  refer  to  the  first  resolution? 

Mr.  Hebbcheb.  Tes:  to  the  first  resolution. 

Mr.  Bbeeu.  Favorable  to  modification? 

Mr.  Herscher.  Favorable  to  modification,  yes;  In  October.  I  think  I  am 
niakiug  no  mistake  about  that,  because  very  few  canners  knew  what  this 
consent  decree  meant. 

Mr.  Breed.  Or  wholesale  grocers  either? 

Mr.  Hbbscheb.  No,  sir ;  nor  wholesale  grocers  either:  If  they  knew  what  it 
meant  you  would  have  about  100,000,000  people  down  here  saying,  "  Boys,  don't 
(la  it,"  And  so  far  as  the  action  of  the  wholesale  grocers  is  concerned,  the 
tetter  tliat  they  sent  to  their  men  and  customers,  as  compared  with  the  number 
of  canners  and  wholesale  grocers  In  the  United  States,  I  do  not  think  the 
per  cent  would  be  more  than  2  or  3  or  5  per  cent. 

Tie  Chairman.  And  that  appeal  to  the  canners  went  to  canners  that  had 
l>een  doing  btisineas  for  some  time? 

Mr.  Herschbb.  When  you  say  some  time,  it  could  not  have  gone  back  prior 
to  the  middle  of  October. 

The  Ch-Iirman.  You  misunderstand  my  question.  The  canners  to  whom  the 
wholesale  grocers ■ 

Mr.  HERSCREfi  (interposing).  Ymi  have  that  turned  around,  Mr.  Chairman,  It 
was  the  wholesale  grocers  to  the  cannera. 

The  Chairman.  The  canners  to  whom  the  wholesale  grocers  appealed  were 
canners  with  whom  the  wholesale  grocers  had  been  doing  business  for  some 

Mr.  Hebscher.  Yes,  sir. 

The  Chaibmar.  And  they  felt  that  the  canners  should  respect  their  Interests? 

Mr.  Hebscheb.  I  am  satisfied  that  the  grocers  who  wrote  those  letters  to  the 
canners  felt  that  if  the  canner  thoroughly  understood  the  situation  he  would 
not  approve  of  the  action  taken  on  October  3. 

Mr.  Bbeed.  Tou  mean,  from  the  canners'  point  of  view? 

Mr.  Hebscher.  From  the  canners'  point  of  view. 

Mr.  Breed.  As  well  as  the  wholesale  grocers'  point  of  view? 

Jlr.  Hbbscheb.  As  well  aa  the  wholesale  grocers'  point  of  view. 


itv  Google 


880  packers'  consent  decree. 

Mr.  Skitr.  The  wholesalere,  when  they  flrat  handled  bo  many  of  these  un- 
related products,  did  they  not  do  so  because  the  small  retailer  had  access  to 
them  almost  alone,  and  It  was  tals  convenience? 

Mr,  Hebschkb.  Absolutely  so ;  It  was  for  the  benefit  of  the  ultimate  consamer 
In  their  respective  communities. 

Mr.  Smith.  What  has  been  the  entire  tendency  oC  the  trade;  has  It  been 
the  curtfttlUng  of  the  handling  of  these  commodities? 

Mr.  Hebscheb.  As  such? 

Mr.  Smith.  I  mean  by  the  wholesale  grocers;  has  the  tendency  been  to  ex- 
tend or  curtail  the  handlings  of  those  commodities?  Hus  he  extended  or  cur- 
tailed the  handling  of  those  commodities? 

Mr,  Herscheb.  You  mean  In  his  entire  line  of  merchandise? 

Mr,  Smith.  Yes. 

Mr.  Hebbcheb.  He  has  eliminated  a  good  many  of  them,  because  he  found 
a  wholesale  drug  house  would  start  up,  and  it  was  unprofitable  to-  him. 

Mr.  Smith.  Is  it  not  true  that  a  great  many  of  these  wholesale  houses  have 
entirely  eliminated  them? 

Mr.  Hebschee.  Quite  bo,  and  many  who  have  gone  Into  business  In  recent 
years  have  not  taken  on  the  old  lines  that  the  old  houses  formerly  carried.  In 
fact,  I  would  say  that  in  the  State  of  New  York  the  wholesale  grocer  Is  pri- 
marily a  food  merchant;    handling  nothing  but  food  products, 

Mr.  Smith.  Is  that  not  also  true  in  nearly  all  the  other  States? 

Mr.  HxascHEG.  I  think  so. 

Mr.  Daily.  I  would  like  to  ask  a  question  or  two :  Mr.  Herscher,  will  vou 
kindly  describe  in  detail  the  function  of  the  food  broker ;  that  is,  the  service 
rendered  In  the  making  of  sales  of  canned  fniits  or  dried  frnit,  and  the  dried 
fruit  packer  to  the  wljolesale  grocer? 

Mr.  Hebscheb.  I  thank  you  for  the  compliment.  The  canned  fruit  broker, 
or  the  general  merchandise  broker? 

Mr.  Dailt.  The  food  broker. 

Mr.  Egbscheb.  The  food  broker.  Yes ;  he  represents  the  canner  or  the  dried 
fruit  processer,  or  the  shipper  of  California  or  Colorado  fruits  from  those  points, 
for  instance,  long  before  the  products  are  grown,  or  anything  of  that  kind — 
am  I  presuming  too  much  as  to  what- ■ 

Mr.  Daily  (interposing).  No;  you  sit  at  the  buyer's  desk  day  after  day,  and 
know  of  the  services  they  perform.  I  merely  want  to  get  Into  the  record  the 
economic  service  the  food  broker  performs  for  the  public  in  general. 

Mr.  H&BSCHEB.  I  think  that  long  before  the  food  product  Is  grown,  the  food 
broker  gets  all  the  information  he  can  with  reference  to  the  probable  supply, 
the  amount  carried  over,  and  the  new  style  of  packing,  and  so  on ;  the  likeli- 
hood as  to  what  the  price  is  going  to  be,  and  the  probable  output. 

"     ■"      ».  By  the  probable  output,  you  mean  the  probable  output  of  the 


Mr.  Hebscheb.  The  output  of  the  cannera  or  producer  or  the  dried  fruit 
packer.  And  equipped  with  that  class  of  information,  the  food  broker  con- 
vassea  his  local  market 

The  Chaibman  (interposing).  What  is  his  local  market? 

Mr.  Hekbchei.  Sometimes  it  may  be  simply  the  locality  In  which  he  resides. 

The  Chaibman.  I  mean,  what  class  Of  trade? 

Mr.  Hebscheb.  The  wholesale  grocer.  And,  of  course,  some  food  brokers  sell 
grain  and  feed,  so  that  they  come  in  contact  with  the  flour-milling  industry  and 
the  grain  trade. 

As  I  said  before,  he  canvasses,  with  this  class  of  Information,  the  probable 
crop,  the  carry-over,  and  the  probable  requirements,  and  discusses  with  the 
trade  the  quality  of  the  product,  and  If  there  are  any  changes  or  new  styles 
of  packing,  and  such  other  facts  as  are  pertinent  to  the  possibility  of  bringing 
the  seller  In  contact  with  the  buyer  and  the  buyer  in  contact  with  the  seller, 

Mr.  Daily.  Does  he  supply  you  with  Information  as  to  the  crop? 

Mr.  Hebscheb,  He  gets  all  that  information  to  the  best  of  his  ability,  and 
he  asks  that  this  information  be  furnished  him,  not  spasmoillcally,  but  as  fast 
as  he  can  get  it. 

Mr.  Dah-t.  Is  there  trade  interchange  between  the  brokers ;  in  other  words, 
are  you  able  to  talk  to  various  brok^-s,  and  pick  up  this  information  by  com- 
pat'ing  the  same  Information  from  several  food  brokers  on  the  same  com- 
modities?? 

Mr,  Hebscheb.  To  the  best  of  my  knowledge,  the  food  broker  is  a  very 
necessary  medium  between  the  seller  and  the  buyer.    He  can  locate  supplies 
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a  conHlderable  distance  away  from  hla  market;  and  tbe  cotDpeneation  which 
be  receives  for  such  service,  for  bringiiiK  tbe  seller  and  buyer  together— tor 
bringliig  the  seller  to  the  buyer,  and  the  buyer  to  the  seller,  and  bringing  them 
together  is,  to  tbe  best  of  my  knowledge,  reasonable. 

Mr.  Daily.  How  much  of  a  maximum  do  you  think  would  be  nonnal  W 
an)roprlate  for  canned  foods? 

Mr.  Hebscher.  My  understanding  is  that  the  food  broker  receives  anywhere 
(com  two  to  two  and  a  half  per  cent  of  the  gross  value  of  the  sale,  out  of 
wlilch  they  have  their  office  expenses,  and  the  cost  for  telegrams  and  all  ex- 
penses necessary  to  bring  about  a  sala 

Mr.  Daily.  Now,  let  we  put  another  Question:  TMs  service  extends  the 
fear  around,  does  it  not? 

Mr.  Hebbcheb.  Their  posting  and  information  service  is  contlnUona. 

Mr.  Daily.  Xdu  nae  the  brokers  during  the  years  to  build  up  your  depleted 
stocks,  and  to  fill  up  all  your  stocks,  do  you  not? 

Mr.  HxBscuea.  Whenever  we  need  a  food  product  to  replenish  our  stock, 
ve  are  most  likely  to  ask  the  broker  how  much  he  has  toniay,  and  how  much 
it  is  worth,  and  where  it  is  located,  and  who  Is  the  seUer,  and  so  on. 

Mr.  Daily.  In  other  words,  by  means  of  a  few  Inquries  of  a  few  brokers, 
joa  are  enabled  to  have  b^ore  you  on  your  desk  complete  Infonnatlon  as  to 
stocks  and  prices  throughout  the  country? 

Mr.  Hebscheb.  That  is  correct. 

Mr.  Daily.  For  all  this  service,  which,  as  you  say,  extends  the  year  around, 
does  [t  coat  you  one  penny? 

Mr.  Hebscbkb.  Nothing. 

Mr.  Daily.  Who  pays  the  brokerage? 

Mr.  Hebbcheb.  The  seller. 

Mr.  Daily.  In  case  of  disputes  between  the  seller  and  the  buyer,  what  func- 
tion then  Is  occupied  by  the  brokers ;  if  there  is  a  question  of  faulty  delivery, 
or  poor  quality,  or  some  reason  for  diqiuting  whether  there  has  been  a  good 
delivery? 

Mr.  Hebbcheb.  He  uses  his  beet  offices  to  bring  abont  an  arbitration  of  the 
difter^ces,  which  It  has  been  found,  in  commercial  practice,  to  be  tbe  best 
and  most  satisfactory  way  to  adjust  those  dUterences. 

Mr.  Bbsed.  Rather  than  by  a  law  suit? 

Mr.  Hebscheb.  Rather  than  by  a  law  suit. 

Mr.  Daily.  Is  It  not  true  that  the  National  Association  of  Food  Broken 
have  been  Instrumental  In  organizing  a  National  Board  of  Arbitration  handling 
those  queetlons? 

Mr.  Hebscheb.  That  is  my  jinderstandlng. 

Judge  Haikeb.  How  large  Is  this  organization? 

Mr.  Hebscheb.  The  last  report  I  bad  was  the  600  main  offices;  that  was 
1920.  1  think  the  last  report  the  secretary  gave  700  principal  offices,  scattered 
ttirou^out  the  United  States. 

Mr.  Daily.  Mr.  Herscber,  is  It  not  true  that  these  brokers  sometimes  repre- 
sent more  than  one  producer  of  a  commodity? 

Mr.  Hebscheb.  Quite  often  that  is  the  case.  It  has  been  tlie  desire — at 
least  It  has  been  my  observation — when  they  do  that,  they  try  to  sell  tbe 
product  of  the  one  that  Is  really  the  best,  notwithstanding  they  all  put  out  good 
Btnfr. 

Mr.  Daily.  Is  not  the  reason  also,  and  an  equally  Important  reason,  the 
fact  tliat  a  good  broker  in  a  big,  live  market  can  not  find  in  every  Instance 
packers  with  sufficient  production  to  supply  the  quantity  of  goods  he  can  sell? 

Mr.  Hebscheb.  That  is  quite  correct. 

Mr.  Datlt.  Mr.  HerBcher,  are  you  familiar  with  the  prices  of  canned  tomatoes 
in  No.  3  tine,  standard  quality,  extending  over  the  period  from  1913  down  to 
the  present  time,  or  tbe  begiuning  of  this  year? 

Mr.  Hebscheb.  I  bought  them  in  each  of  those  years,  Mr.  Dally,  but  whether 
or  not  I  could  tell  you  offhand 

Sir.  Daily  (interposing).  Are  you  familiar  with  a  trade  paper,  Mr.  Herscber, 
issued  in  Baltimore,  known  as  "  The  Canning  Trade  "? 

Mr.  Hebscheb.  Yes,  sir. 

Mr.  Daily.  Are  you  familiar  with  the  Almanac  they  Issue? 

Mr,  Hebscheb.  Tes,  sir. 

Mr,  Daily.  Would  you  consider  that  an  authority? 

Mr.  Hebscheb.  On  the  price  of  tomatoes,  yea. 
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Mr.  Dailv.  I  would  r.ki-  to  |>ut  In  tlie  rei'ord.  Kt^itlfineD.  from  the  Trnde 
Almanac  the  prk-CH  od  tuiiiBt<i*«  Elven  twtc*  a  yt-ur  extending  from  a  jhtIimI 
lu  1913— [  will  bt^'n  at  1913.  aiul  1  wiinM  like  to  liiive  ttif  wttoexs  look  iit 
this— 

Judge  Haineb.  How  la  it  material? 

Mr.  Daily.  There  waa  a  questioD  brouKlit  up  In  .vour  ubaenee  an  a  quealluii 
of  unfair  practlev,  in  whieti  tbe  prlre  of  toutatoea  was  the  queation,  and  it  was 
Bald  that  the  packers  aoM  toBiatoes at  $1  ii  d«ttw,  iilieii  the  price  was  *1.70,  iind 
I  wanted  to  put  thin  in  the  record. 

The  Chairman.  On  No.  3  tomatoes? 

Mr.  Daily,  Yea. 

Judge  Hainee.  Juat  that  part  of  it? 

Mr.  Dailv.  Yea ;  it  is  the  prii'e  of  Xn.  3  tomatoeti.  from  191H  to  the  end  of  the 
1st    The  price  is  K^vea  twice  a  year. 

The  Chaibuan.  Yon  may  proceed. 

Mr.  HcBSCHEB.  In  1913.  iJg  Jannar.v,  S.'t  (vntx :  July,  85  <vntK,  lu  1914.  Jaiiuary 
opening  price.  75  cents:  in  July.  72i  cents.  In  191-").  in  Jnuuar.v.  05  cents; 
July,  67J  centa.  In  1916,  January,  $1 ;  July.  9R  cents.  In  1«17.  January.  $1.3.1 ; 
July.  $1.85.  In  1918,  January.  $1.8.5,  They  were  entirely  withdrawn  from  the 
market  !u  the  BUUinier  of  1918  by  reason  of  the  wartime  conditions.  I'^erybody 
was  up  in  the  air.  In  191B.  in  .lanuary,  *1,8();  July,  $1.65.  In  1920,  January. 
$1.70 ;  July.  $1.55. 

Mr.  Daily.  Mr.  Heracher.  referring  to  the  annual  c-onventloii  of  the  Ciinners' 
Asfiocfation,  were  you  the  only  speaker  on  the  program? 

Mr.  Hebschbs.  No,  air. 

Sir.  Daily.  Mr.  (;aiu|)bell,  in  his  testimony,  stntetl  that  you  were  the  only 
one  that  was  permitted  to  talk. 

Mr.  Hebstker.  That  Is  not  a  fact. 

Mr.  DAiLr.  Mr.  Herscher.  was  the  pi-eslilent  of  the  Nafonai  Food  Brokers' 
Association  present  at  that  time? 

Mr.  Herscher.  He  was.  > 

Mr.  Daily.  Do  yo\i  remember  the  nature  of  hla  address?  I  see  you  have 
before  you  a  copy  of  The  Canner  rcixirtinp:  that  convent'ou.  It  is  perfectly 
right  for  you  to  refer  to  that.  I  think. 

Mr.  Hbrscheb,  As  well  as  I  remember,  he  referred  to  the  general  economic 
conditions  of  the  service  the  broker  performed,  and  gave  liis  r^sons — after 
careful  investigation,  gave  his  reasons  why  the  consent  degree  should  not  be 
modified. 

Mr.  Daily.  In  other  words,  lie  argued  nguinst  ii  iiiddiflcation  of  the  decree, 
did  he  not? 

Mr.  Herscheb.  He  did. 

Mr.  Daily.  Do  you  know  whether  the  meat  packers  wanted  the  decree  modi- 
fied, or  not? 

Mr.  Hebschee.  .\s  I  understand,  they  have  not  put  In  an  appearance  in  the 
equity  proceeding  In  the  court  in  the  DiBtrict  of  Columbia. 

Mr.  Daily.  Do  you  known  whethM  they  want  to  go  back  into  the  grocery 
business? 

Mr.  Hbbscher.  We  are  l«l  to  l)elleie  some  of  their  agents  are  seeking  a 
modification  of  the  decree. 

The  Chairman.  Did  the  president  of  the  Brokers'  AHsoclatlon  make  an  ad- 
dress before  or  after  the  resolution  was  passed? 

Mr.  Herscher.  Before. 

Mr,  McKiNKEY.  Might  I  make  a  request  of  the  commission,  before  you  ad- 

The  Chaibmas.  Yes. 

Mr.  McKiNNBY.  This  Is  on  behalf  of  Mr.  Chase  and  myself,  who  have  come 
a  long  ways,  and  we  greatly  appreciate  the  fact  that  the  commission  listened 
to  us  on  the  first  day.  The  diftlcuity  we  are  in  is  this :  That  we  are  here  as  the 
representatives  of  a  larjje  number  of  Callfomiana;  we  came  for  the  growers 
as  well  as  the  canners  and  buyers,  and  we  shall  feel  we  have  not  done  our 
full  duty  until  we  get  some  sort  of  a  clearance  from  tbe  commission  that  we 
have  met  this  issue.  Now,  we  naturally  feel  that  If  there  Is  to  be  any  at- 
tempted rebuttal— we  do  not  think  there  is  to  be  any  real  rebuttal— we  would 
like  to  reply  to  it.  The  only  persons  who  could  go  on  at  this  time  are  Mr, 
Campbell  and  Mr.  Gray.  It  may  be  that  tbe  conimisalon  is  not  announcing 
the  list  of  those  who  want  to  present  rebuttal  to  our  testimony.  If  that  is  .10, 
we  would  like  to  know  it  as  soon  as  possible.     And  we  also  would  like  to 
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taow,  as  n  courtesy  to  us,  if  Mr,  Campbell  or  Mr.  Gray  have  any  rebuttal  to 
offer,  ami  if  the  other  persons  would  permit,  that  they  could  bring  forward 
that  rebuttal  so  that  we  coulii  set  awa.v.  Tbe  boiidays  are  near  at  hand,  and 
Mr.  Chase  and  myself  have  anotlier  point  in  the  east  we  want  to  visit  before 
returning  to  California.  And  another  reason  for  it  is  that  it  Is  exceediogly 
(liffleult  to  get  a  reser\-ation  to  California,  especially  by  the  Santa  Fe  route, 
the  one  way  we  desire  to  go  on,  because  the  tourists  are  now  going  to  Cali- 
fornia. We  merely  put  tliis  up  to  you  with  the  thouglit  that  we  Itnow  you 
would  accommodate  us  in  any  way  you  could. 

The  Ckaibuan.  We  want  to  accommodate  you  in  any  way  we  can. 

Mr.  McKiNMBT.  We  appreciate  that. 

The  Chaibman.  We  do  not  Imow  what  rebuttal,  if  any,  the  proponents  may 
hare.  In  addition  to  that,  we  have  not  completed  the  list  that  we  now  have, 
.^nil.  therefore.  It  would  be  very  bard  to  make  any  arrangements  at  this  time 
in  respect  to  the  appearance  that  you  have  spoken  of.  I  do  not  see  how  we 
i-ould  do  it  now.  I  assume  that  we  shall  have  to  follow  the  usual  course,  that 
after  the  statements  in  chief  on  both  sides  have  been  put  in,  then  rebuttal 
will  be  permitted. 

Judge  Haiweb.  And  under  the  rules  of  evidence,  surrebuttal,  if  It  ta  desired. 

The  Chairman.  Yes. 

Judge  Hainer.  I  do  not  see  any  other  orderly  way. 

Mr.  McKiBNBT.  We  thought  perhaps  Mr.  Campbell  and  Mr.  Gray  would  be 
williag  to  make  an  answer  to  our  testimony  at  this  time. 

We  received  word  from  the  Placer  County,  Calif.,  Growers'  Association, 
nhich  is  an  association  of  growers  who  own  and  operate  their  own  canneries, 
who  wired  to  request  that  they  be  represented  here  as  opposed  to  the  modifl- 
cailon  of  the  consent  decree.  I  have  no  doubt  that  they  have  also  communi- 
cated with  you. 

The  Chaibmah.  We  will  now  take  a  recess  until  2  o'clock  this  afternoon. 

(Whereupon,  at  12.45  p.  m.  the  committee  stood  on  recess  until  2  o'clock 
p.  m.  of  the  same  day,  Monday,  December  5,  1921.) 


J  BEID,  HUBDOCH  &  CO., 

U,  Uil^ 

The  Chaibman.  Will  you  state  your  name? 

Mr.  Bode.  My  name  Is  William  P.  Bode,  of  Chicago,  III. 

The  Chaibma.n.  What  Is  your  business,  Mr.  Bode? 

Mr.  BoDBl  I  have  been  in  the  wholesale  grocery  business,  connected  with 
the  firiu  of  Reld,  Murdock  &  Co.,  of  Chicago,  from  which  firm  I  retired  January 
1  last  Ml  account  of  ill  health,  but  as  my  health  has  improved  I  probably  shall 
he  engaged  in  business  again. 

I  have  been  identified,  through  that  concern,  with  tbe  National  Wholesale 
flrocers'  Association,  and  have  been  on  many  committees  in  connection  with 
tlie  various  problems  that  have  confronted  the  grocers  o[  the  country  In  the 
pest  16  years.  During  tbe  war  period  I  was  chairman  of  what  was  termed  the 
Var  Service  Railroad  Committee.  Tbe  duties  of  that  committee  were  to  aid  the 
Administration  in  the  prompt  handling  of  cars  by  out  Industry,  so  ttiat  the 
i'»n  were  available  for  the  great  movement  of  mechandise  that  was  necessary 
itt  properly  conduct  the  war. 

Sir.  Bbekd.  That  la  food  you  are  referring  to? 

Mr.  BoDB.  All  kinds  of  goods.  We  were  instructed  and  asked  to  see  that 
the  cars  were  properly  liandled  In  and  out 

They  were  double  loaded,  they  were  delayed  aa  little  as  possible,  to  the  point 
that  the  greatest  efficiency  might  develop,  and  our  Industry  received  tbe  com- 
mendation of  the  Railroad  Ad  mi  u  1st  ration  [or  that  eltott. 

The  Chaibman.  Xow,  Just  proceed  in  your  own  way,  Mr.  Bode. 

Mr.  KouE.  I  api>ear  in  behalf  of  the  National  Wholesale  Gi-ocers'  Association, 
luuiprising  about  1300  wholesale  giwjerB  located  in  every  State  of  the  United 
SWteH.  I  apiiear  also  personally  as  a  citizen,  to  protest  iigalust  the  monopoly  and 
fOHslble  cmtrul  by  a  few  interests  of  the  food  products  of  the  nation  In  tiie  event 
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that  tbe  cousent  deci-ee  should  be  modlBed,  tlipi-eliy  allo^ylug  tlie  five  great  meat 
packers  to  again  engage  In  the  handling  of  uurelatiMl  lines  of  food. 

For  a  period  of  S7  yeurs,  I  was  sssoclnted  wltb  one  concern,  Reid,  Murdock  & 
Co.,  of  Chicago,  wholesale  grocera,  25  years  <>f  tliat  period  as  a  director,  and  of 
this  latter  time  10  years  as  vice  president.  Tlie  business  was  established  Id 
18B3,  68  years  ago.  Our  trade  extended  Into  may  States  of  the  Union,  and  we 
employed  ai^roiiimately  200  salesmen.  I  have  followed  up  neoi'ly  every  brauli 
of  the  business  and  have  had  a  great  deal  to  do  with  the  observation  of  com- 
petition, and  especially  In  late  years  with  the  competition  of  the  meat  packers, 
who  have  entered  our  Industry — that  le,  handling  goods  thai  are  commonly 
known  as  grocery  Items. 

In  the  summer  of  1918  the  traffic  manager  of  Held,  Murdoch  Co.  came  Into 
my  office  with  a  bunch  of  orders,  about  50  or  more,  from  customers  In  Illinois 
and  Indiana.  The  orders  were  for  cheese,  among  other  Items  on  the  order, 
which  required  shipment  during  that  summer  period  In  refrigerator  cars.  He 
said  to  me,  ■'  We  could  not  ship  these  orders ;  the  railroads  have  no  refrigerator- 
car  service."  I  said,  "  These  customers  certainly  can  get  the  cheese  from 
somewhere?"  He  stated,  "Tes;  the  meat  packers  with  their  curs  can  dellvpr 
and  are  getting  all  the  business." 

I  then  started  an  investigation  as  to  the  meat  packers'  advantnges  oyer  us  in 
railroad  service,  and  I  desire  to  read  Into  the  record  some  of  the  statements 
that  I  presented  to  the  Committee  on  Interstnte  and  Foreign  Commerce  of  the 
House  of  Bepresentatlves  on  January  31,  1919.  I  shall  not  read  all  of  It,  but 
I  will  give  you  the  Important  featnres.     [Reading:] 

"  I  desire  to  give  this  committee  some  Important  facts  developed  from  per- 
sonal knowledge  and  experience  of  the  special  service  rendered  by  the  railroads 
of  the  country  to  the  meat  packers  which  is  not  rendered  to  any  other  food 
Industry.  This  applies  to  the  handling  of  privately  owned  refrigerator  cars. 
particularly  knOwn  as  packers'  refrigerator  peddler  cars  for  fresh  meat.  These 
are  handled  daily  by  the  railroads  delivering  fresh  meat  to  every  town,  village, 
and  city  in  the  United  States  located  on  a  railroad.  It  is  a  splendid  service 
and  keeps  the  retail  butcher  supplied  witli  his  fresh  meat  needs  almost 
without  Interruption  and  Is  so  certain  and  sure  that  the  arrival  at  any  station 
can  be  timed  to  a  minute  (barring  accidents).  Tliese  privately  owned  refrig- 
erator cars  aggregate  many  thousand  and  when  handled  by  the  railroads  are 
for  the  sole  use  of  the  products  of  the  owner,  and  when  empty  must  be  returned 
to  the  plant  with  a  payment  of  1  cent  per  mile.  For  example,  movement  loaded 
200  miles,  return*  empty  200  miles,  payment  $4  to  the  owner.  No  other  food 
Industry  receives  peddler-car  service  witii  privately  owned  equipment, 

"The  wholesale  grocer  deals  In  many  perishable  and  non-perishable  products, 
requiring  refrigerator  service  approximately  seven  to  eight  months  per  year 
and  to  safeguard  this  class  of  merchandise  the  railroads  will  provide  refrig- 
erator cars.  Iced  In  summer  and  heated  in  extreme  cold  weather.  This  service 
Is  limited,  however,  by  each  railroad  to  certain  specific  cities  ott  its  line,  and 
according  to  printed  schedule  refrigerator  cars  move  on  certain  sailing  dayf 
only.  Some  roads  have  no  refrigerator  service  at  all.  Others  have  one,  two, 
and  three  day  service  per  week. 

"To  Illustrate:  The  Chicago  &  Alton  offers  no  refrtgerator  service  to  the 
public.  The  Nickel  Plate  has  refrigerator-car  service  on  its  entire  line  from 
Chicago  for  two  cities  only,  namely,  Fort  Wayne  and  Cleveland.  The  Illinois 
Central  Railroad  has  refrigerator  ears  and  wtli  render  service  to  the  public  but 
will  only  deliver  to  S3  cities  by  actual  count  la  the  State  of  Illinois." 

This  was,  of  course,  back  in  January,  1919.    [Reading:] 

"  There  are  approximately  500  or  more  towns  on  the  Illinois  Central  in  Illi- 
nois- The  Illinois  Central  will  handle  the  packers'  refrigerator  cars  any  day 
to  every  town,  100  per  cent  service  to  the  packer;  to  the  public  (anyone  else) 
approximately  5  per  cent  service. 

"  If  the  railroads  will  give  any  specific  grocery  jobber  this  special  service. 
he  will  make  corner  grocery  stores  out  of  every  other  grocery  jobber  In  t±ie 
country.  This  special  car  service  for  the  sole  henefit  of  the  packer  has  re- 
stricted the  small  packer  to  his  limited  zone  and  is  responsible  for  the  wonder- 
ful growth  of  the  Chicago  packers.  This  should  be  denied  them  except  for  fresh 
meat ;  every  one  being  served  by  a  public  railroad  corporation  should  have  an 
even  break.  Regulate  the  railroads  so  that  they,  as  public  carriers,  render  equal 
service  to  all  and  you  automatically  curb  monopoly.  Service  la  the  one  and 
most  Important  element  that  fosters  and  develops  monopoly.  No  raIlroa<l  should 
be  allowed  to  handle  private  equipment  for  the  sole  benefit  of  the  owner,  but 
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n-bea  auL'h  equipment  is  tendered  to  the  railroad  it  should  be  subject  to  public 
use  for  like  service  and  be  utilized  for  tbe  products  for  which  it  was  intended. 
Rc^lRte  the  railroads  and  you  aolre  tbe  problem. 

"The  packers  have  taken  advantage  of  the  special  privilege  of  service  for 
tlieir  private  cars,  and  the  question  arises.  Should  they  be  blamed  unless  they 
can  be  charged  with  tbe  responsibility  of  having  encouraged  sncb  private  agree- 
ment due  to  promise  of  increased  business,  etc.?  Goods  not  demanding  refrig- 
eration should  not  be  put  Into  refrigerator  cars  during  the  period  when  refrig- 
erator service  is  in  dnnand  and  a  refrigerator-car  shortage  exists. 

"Special  service  by  tbe  railroads  for  refrigerator  cars  should  be  confined  to 
fresb  meats  only,  and  made  available  to  public  use.  All  other  refrigerator 
service  to  be  rendered  according  to  regular  railroad  schedule. 

"There  should  be  no  discrimination  In  favor  of  an.v  industry. 

"  Special  service^  by  railroads  held  the  smalt  dealer  or  packer  to  his  own 
district,  put  tbe  packer  in  the  butter  business,  put  the  packer  In  tbe  egg  business, 
pat  the  packer  In  the  cheese  business,  put  the  packer  in  the  poultry  bualneBs,  put 
tbe  packer  In  tbe  rice  business,  put  tbe  packer  In  the  soap  business,  and  put  the 
packer  in  the  grocery  business. 

"  Many  cars  reisfve  100  per  cent  refrigeration  when  only  10  per  cent  or  more 
is  necessary,  the  balance  of  the  car  being  loaded  with  nonperlshable  goods. 

"Packers  have  their  own  terminals,  have  their  pwn  belt  lines,  have  their  own 
refrigerator-car  lines.  Some  of  these  are  operated  under  separate  corporate 
style. 

"A  special  switch  service  Is  rendered  these  cars  without  extra  cost" 

1  thlDk  that  has  been  changed ;  I  think  that  switch  service  is  now  charged 
for,    [Reading:] 

"One  reason  for  that  splendid  service  is  the  fact  that  the  Chicago  Junction 
Railway  la  practically  controlled  by  the  packers,  and  they,  being  a  railroad  in- 
dustry, can  get  the  railroad  ear  of  the  trunk  line  and  can  get  most  excellent 
service  in  their  switching.    We  can  not  have  that  advantage." 

The  Chaibmak.  That  Chicago  Junction  Railroad  was  owned  by  the  Chicago 
,Sto(;kyards,  was  It  not? 

Mr.  Bode.  By  the  packers,  so  called. 

The  Chaibuan.  And  the  packers  have  now  disposed  of  their  interest  in  it? 

Mr.  Bode.  So  I  understand.    [Reading:] 

"The  refrigerator-car  towns  in  Illinois  I  refer  to  are  11  towns,  or  rather,  11 
schedules  with  33  towns,  and  the  Illinois  Central  Railroad  operates  about  49 
cnrx  a  n'eek.  During  the  summer  and  winter  months  we  have  lost  business 
requiring  refrigerator  cars  to  all  towns  excepting  these  towns,  for  the  reason 
ihftt  the  perishable  or  semi-peri  shame  produrts  can  not  be  shlppeil.  They  are 
refilled  by  the  railroads.     [Reading:] 

'Tlie  packers  were  very  careful  not  to  disclose  to  the  committee" — 

That  is,  when  the  packers  appeared  before  the  Congressional  Committee  here 
in  Innuarj-,  1919 — 

"  •  •  •  the  actual  fa<'ts  regarding  this  service,  and  that  they  were  able 
to  provide  a  service  that  they  are  protected  In  and  a  service  that  only  the 
[lOcker  enjoys.  It  Is  a  special  service  that  Is  nearly  equal  to  the  passenger 
service  of  the  railroads.  It  was  created  solely  for  fresh  meats,  and  rightfully 
wi,  ilue  to  the  highly  perishable  nature  of  the  product  and  to  the  fact  that  the 
wnsumer  should  receive  his  meat  fresh  and  on  schedule  time.  Tb;s  splendi<l 
service  was  developed  with  the  full  cooperation  of  the  railroads,  so  that  arrivals 
of  peddler  cars  delivering  meat  from  privately  owned  refrigerator  cars  could  be 
liiiiPil  to  almi'st  a  minute  in  every  town  having  railroad  service  In  this  land.  A 
low  minimum  weight  of  10,000  pounds  was  agreed  upon  between  the  packers 
iind  the  railroads  to  Insure  dally  or  frequent  service,  and  applied  and  Intended 
railj,-  for  the  so-called  packing-house  psoducta.  This  is  a  very  flexible  term,  as 
I  will  disclose  later. 

"In  due  course  the  packers  commenced  the  manufacture  of  hutterlne  and 
olHimargarlne :  and  having  received  such  excellent  service  with  fresh  meats  In 
making  refrigerator-car  deliveries,  they  decided  to  put  into  this  car,  intended 
ailely  for  fresh  meats,  a  box  or  so  of  butterlne  and  justified  their  action  by 
classifying  this  product  as  a  packing-house  product.  In  time  this  butterine 
business  grew  to  an  immense  magnlture.  Subsequently  creamery  butter  wa& 
included  In  the  distribution.  Tins  class  of  business  goes  hand  In  hand  with  the 
cheese  business;  hence  the  packer  concluded  that  with  the  fine  service  at  his 
disposal  he  would  also  deliver  cheese  in  his  meat  cars,  no  he  bought  cheese  and 
shipped  this  product    (In  no  sense  ft  packlng-hoiise  product)    In  the  meat- 


386  packers'  consent  decree. 

rffrltserator  curs  iind  Knve  siioli  escellent  seryT(«  tn  tlie  trade,  with  the  reKult 
that  tlie  pucker  no«-  (i>i)tro1a  tite  cheesp  huflneKH  of  the  United  States,  taking 
this  liuRinesD  nlmiiat  entirely  nwiiy  from  the  imuiil  chnniielR  nf  trnde  and  msk- 
ing  deliveries  daily  whei-e  no  one  else  ean  deliver,  thereby  having  a  protected 
mimopoly  whirli  Is  (rrailiiBlly  reiiphlns  out  ntiil  cuverinR  every  Item  iif  foiul 
proiliK-ta  handled  by  the  groeery  Jobber.  Thta  speelnl  or  fiivored  service  given 
the  packers  by  the  milroad  compHny  la  responsible,  as  stated  by  the  packer 
<Mr.  Armour  In  his  statement  before  this  committee),  for  the  handling  of  grape 
juice,  crushed  friilts  nnd  sirups,  soaps  and  soap  powders,  talcum  jKiwder.  canned 
goods.  Including  fruits,  vegetables,  salmon  and  canned  milk,  bottled  pickles  anil 
olives,  also  bnlb  pickles  and  kraut,  cereals  of  all  kinds,  rice,  prunea.  and  other 
dried  fmlts,  beans,  coffee,  ^gs,  and  ponltry.  The  private-owned  packers'  cur 
is  a  refricerHtor  car  especially  equipped!  for  fresh  meats.  Many  of  the  Items 
inentioneil  are  of  a  noni)erishuble  niitiire,  and  in  shipment  by  the  packers  these 
refriirerator  cars  are  used  for  both  perishable  and  noDperlshable  goods. 

"  The  packer  not  only  put  his  nonperlsbable  and  nonpacklng-house  product 
into  a  10,000-pound  minimum  car.  but  he.  at  the  same  time,  reduced  his  perish- 
able or  fresh-meat  weight  to  correspond,  permitting  a  qnicker  get-away  t" 
serve  the  trade." 

That  was  his  main  point.  He  wanted  to  use  n  car  everj'  day  if  he  eonlil 
possibly  get  It,  because  the  privllefte  of  sending  that  car  into  a  town  every 
day  gave  him  the  opportunity  of  getting  all  the  other  business  of  that  town. 

Mr.  Breed.  That  Is,  as  I  understand,  the  packer  Increased  his  business  with 
refrigerator  oars,  tilting  them  only  half  with  perishables,  and  the  other  half  with 
these  other  goods? 

Mr.  Bode.  Tes ;  to  Increase  tlie  number  of  times  the  car  would  be  nvailahlc. 
[Heading:] 

"  The  packers'  ear  minimum  Is  10.000  ponnds  for  packing-house  products. 
The  privileges  accorded  this  car  are  In  allowing  the  contents  to  be  peddled  and 
delivered  to  customers  In  every  town  en  route.  The  grocery  Jobhers'  car  min- 
imum is  15,000  pounds,  causing  thereby  a  50  per  cent  greater  cost  to  the  grocerj' 
.jobber.    The  railroad  thus  receives  less  revenue." 

In  other  words,  a  minimum  car  provided  for  meats  was  10.000  pounds 

.Judge  Haiker  (interposingl.  Do  they  still  continue  that  prBctice? 

Mr.  Bode.  Absolutely. 

Judge  Haineh.  Has  that  matter  been  taken  up  with  the  Interstate  Commerce 
Commission? 

Mr.  Bode.  Oh.  yes ;  and  agreed  to.  It  is  for  meat.  Now,  they  put  the  balance 
of  that  stuff  In  the  car,  and  get  the  advantage  of  the  10,000-pound  minimum  for 
peddling  or  distribution  under  the  peddler-car  system,  stopping  the  trnin  at 
every  town  and  delivering  the  meat  for  that  town  and  going  on.  My  mtnimum 
of  15.000  pounds  Is  to  one  destination  only ;  I  can  not  peddle  my  car.  I  can  only 
deliver  to  one  destination,  unless  I  consign  my  goods  to  the  railroad  nnd  have 
them  put  It  In  the  railroad  peddler  car. 

Judge  Haineb.  And  the  Interstate  Commerce  Commission  permits  that  prac- 
tice? 

Mr.  Bode.  Yes,  sir.  And  I  believe  it  is  right.  If  the  people  of  this  country 
want  fresh  meat,  and  they  have  no  facilities  for  getting  it  in  their  o^m  district. 
then  I'li^  l^est  possible  service  should  be  made  available  to  the  packers  so  thnt 
they  may  get  that  nteat  to  those  people  promptly.  It  is  a  verj-  highly  perish- 
able product,  as  you  know. 

Mr.  Breed.  But  you  do  not  think  it  is  right  to  use  this  same  service  for  non- 
lierlshables  or  noni^late<1  products,  do  yon? 

Mr.  Bode.  That  Is  what  I  am  getting  at.  Because  the  public  should  have  this 
prompt  service  for  a  needed  product  like  fresh  meats,  it  does  not  follow  that  it 
is  necessary  for  goods  that  should  go  into  the  regular  channels  of  distribution. 

Mr.  Breed,  And  you  are  not  making  any  attack,  then,  upon  the  privilege  of 
t1<i>  iiackers  of  distributing  meats  In  jtheee  private  cara? 

Mr,  Bode.  Oh,  no ;  I  would  Improve  it  If  I  could. 

Judge  Haiher.  But  they  shotild  not  include  both ;  Is  that  your  contention? 

Mr.  Bode.  Realize  this  position :  They  have  got.  or  have  received,  by  reason 
of  the  necessities  and  demands  of  the  consumer,  a  service  from  the  railroads 
which  enables  them  to  deliver  those  meats  at  once:  and  the  salesman,  having 
satisfactorily  served  the  trade  along  his  route  in  meats,  comes  to  you  and  says. 
"  Now,  here,  this  service  Is  splendid.  Put  some  eggs  in  there,  put  some  bntter 
In  there,  put  some  groceries  In  there.  I  can  tell  that  man  that  he  need  not 
buy  from  Austin,  Nichols  ft  Co.,  or  Francis  H.  I^eggett,  or  Beid-Murdoch,  or  any 
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of  these  other  houses,  becuuBe  the  railroad  service  tliut  they  have  uvallahle  is 
the  usual  or  schedule  service  that  takes  two  or  three  days  to  nearby  towns,  or 
a  week  or  10  days  to  far-away  towns,  I  can  make,  according  to  the  experience 
ibnt  I  have  had,  a  promise  that  If  that  ear  leaves  thlii  packing  plant  to-uiglit,  it 
(-■in  reurfi  this  town  to-morrow  morning." 

And  those  are  exactly  the  arguments  that  have  been  used,  to  luy  personal 
knowledge,  by  the  packer  salesmen  in  tjiking  our  business  away  Imm  us — 
reiinrdtesa  of  price.  And  I  will  say  thi&  to  you  right  here.  It  is  an  absolute 
/act— you  will  do  It,  and  I  will  do  it— if  I  can  get  a  delivery  to-morrow  morn- 
ing, liavlng  gireit  an  order  to-day,  I  will  pay  more  money  than  If  I  had  an 
iiiicertuln  delivery  date  for  the  goods.  And  that  is  what  the  packers  have  re- 
iLpil  upon.  And  If  you  will  look  over  the  records  of  sales  by  them — exceijtliig 
ivliere  they  are  using  an  article  to  make  an  issue  with — their  prices  are  higher 
than  any-  Jobber  In  the  United  Statefl  ou  the  tame  article  at  the  same  time. 
(ReadlngrJ 

"  In  the  matter  of  full  carloads  of  packing-house  products  the  tariff  provides 
fiir  a  80,000-pouud  udnimuni.  The  Jobt>ers'  minimum  for  his  products  to  cer- 
TfliQ  destinations  Is  from  36,000  to  40,000  and  higher." 

The  packers  have  been  beueflted  in  all  this  determination  of  minimum 
weights  and  dasslBcations  by  the  fact  that  they  are  handling  a  perishable  prod- 
iici  in  there  for  the  people  of  this  country — namely,  fresh  meats.     [Reading :] 

"  Meat  service  should  Bot  be  given  to  the  grocery  Items.  Meats  are  an  essen- 
tial and  are  In  great  demand  and  needed  by  the  people  of  the  country,  but 
groceries  are  not,  except  as  they  can  be  delivered  through  the  usual  channels 
(if  the  roads.  Meat,  however,  nuist  be  delivered  promptly.  Meat  receives  the 
special  service  from  the  railroads  that  it  is  entitled  to,  and  Mr.  Packer  to-duy 
is  iluing  very  well,  as  I  have  stiitM,  with  that  service,  and  he  simply  Inter- 
jected these  other  items  in  there  and  gets  a  one-day  or  two-day  delivery  when  It 
takes  me  5  or  10  days,  and  maybe  longer,  subject  to  the  usual  delays  of  the 
reeular  scheduled  service  In  reaching  destination.  This,  as  I  have  said,  is 
responsible  for  getting  lilui  Into  these  lines  that  are  foreign  to  his'particular 
business. 

"I  have  notice<l  some  advertisements  which  the  packers  have  been  putting 
rtut  recently.  In  every  reference  to  these  cars  they  state,  fresh  meats.  Thero 
\s  ni>t  a  word  said  about  anjthtng  else  they  are  uied  for.  For  instance,  in 
Jiorris's  ad  here  the  other  day  they  state 

" '  Ownerfchlp  of  refrigerator  cars  makes  possible  distrilmtion  of  fresh  meats 
to  the  distant  consumer.' " 

He  does  uot  say  it  also  n  iikes  [osslble  tJie  distribution  of  grocery  lteni.'<;  he 
einplioslzes  the  fresh  meat. 

Mr,  Ba^XD.  Do  the  salesmen  make  refeience  to  that? 

Mr.  Bode.  That  is  reported  to  me  bj  e\ei\  fcalewnian  with  wlmni  1  raise  the 
question. 

Mr.  Bbeed.  What  was  reported  to  you? 

Mr.  BouK,  That  they 

Mr.  Bbeed.  flTio  Is  "  they  "? 

Mr.  Book.  That  the  meat  packers  use  the  meal  schedules  for  their  business  in 
inllueiicing  trade  on  groceries  or  unrelated  lines. 

Jnilgp  Hainks.  The  meat  packer  salesmen? 

Mr.  BouE.  The  meat  packers'  salesmen.    IReading:] 

"Mr.  Swift  puts  in  an  ad  saying: 

" '  Ice  boxes  on  wheels.  Itefrlgerator  cars  for  carrj-iug  meat  ai-e  lee  boxes 
traveling  ou  wheels.  Most  people  In  America  would  have  to  go  without  fi-esh 
meat  or  wouhl  have  to  pay  more  for  what  they  could  get  if  It  wei-e  not  for  these 
traveling  ice  boxes,  so  Gustavus  P.  Swift  had  to  make  the  cai-s  himself.  The 
Hrsi  one  was  a  box  car  rl^eil  up  to  hold  Ice.  Now,  there  are  7,000  Swift  refrig- 
erator cars.    Each  one  is  as  fine  an  ice  box  as  yoii  have  In  your  home.' 

"  Those  cars  do  carry  noni>erishable  stuff,  beaus,  canned  corn,  eoftee,  prunes, 
and  everything  of  that  nature  that  the  meat  service  requires,  but  they  get 
Ihe)!e  other  goods  in  the  car,  and  our  salesmm  fail  to  get  the  business. 

"  For  years  the  packers  have  been  adding  various  commodities  to  their 
liuckiDg-house  business  that  are  not  products  of  slaughtered  animals.  The  past 
lew  years  have  witnessed  the  addition  of  many  lines  of  merchandise  not  found 
uniler  the  caption  of  ■  Packing-house  products  '  as  generally  defined  in  the  various 
freight  tariffs  of  carriers. 

"Under  special  prlvil^e  accorded  packers  by  virtue  of  privately  owned 
refrigerator  cars,  coupled  with  extraonlinary  service,  and  this  service  means 
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approximately  pa ssfnger- train  acbeUule,  which  In  general  Is  provided  by  rail- 
roads, there  seems  to  be,  in  our  Judgment,  no  end  of  commodities  tbey  can  not 
handle  to  extreme  advaotage  over  all  other  shippers  who  must  submit  to  inter- 
mltteot  and  sloiver  movement  for  nonperishable,  and  In  moat  cases  no  service 
at  all  for  perishable  freight. 

"Principal  commodities  handled  by  pachere  affecting  our  business  are: 
Perishable:  Cheese,  fish.  Konperishahle :  Coffee,  rice,  dried  fruit,  peanut 
butter,  soaps,  soap  powders,  talcum  powder,  etc-  Semlperishable :  Canned 
fruits,  canned  vegetables,  pickles,  olives,  catsup,  table  sauce,  preserves,  Janiu, 
sirups,  crushed  fruits,  grape  Juice,  canned  miUi. 

"  There  is  no  reason  why  they  can  not  also  successfully  handle  to  the  exclusion 
of  others,  because  of  these  special  privileges,  dry  goods,  boots  and  shoes,  furni- 
ture, hardware,  or  any  other  merchandise  bought  and  sold. 

"Eliminate  the  advantage  of  the  packer  with  reference  to  special  equipment, 
except  for  meat  reqalrlng  refrigerator  cars  and  their  special  service,  or  conflne 
the  loading  and  use  of  refrigerator  cars  to  the  purpose  for  which  Uiey  were 
built  or  Intended,  namely,  transportation  of  meat  requiring  refrigeration  or 
protection  from  weather  conditions. 

"It  Is  the  special  expedited  railroad  service  rendered  the  packers  only  that 
has  enabled  them  to  successfully  add  the  various  articles  other  than  meat 
to  their  packing-house  business. 

"  Upon  representation  of  shipping  conditions,  hazard  of  slow  transportation, 
reflected  in  loss  and  damage  to  meat,  has  enabled  packers  to  Induce  or  procure 
from  railroad  operators  special  fast  sch»lules,  by  which  their  ears  are  given 
right  of  way  over  all  other  classes  of  freight.  Special  switch  movements  are 
made  with  two.  three,  four,  or  more  cars.  Example:  South  Omaha  to  Omuha 
or  Council  Bluffs  transfer  yards.  Union  stockyards  to  downtown  Chicago 
freight  bouses  and  yards,  and  these  performances  by  the  railroads  are  done  to 
place  not  only  meat  but  all  other  goods  handled  by  packers  In  their  cars  on 
some  scheduled  train  for  distant  point  or  district. 

"  Some  of  these  cars  from  the  packing  houses  to  downtown  Chicago  depots 
contain  very  small  amount  of  fresh  meats,  some  of  them  no  fresh  meat.  Articles 
consisting  of  cured  meats  not  absolutely  requiring  the  special  protection  the 
same  as  fresh  meats,  while  the  balance  of  the  car  Is  made  up  of  miscellaneous 
other  nonperlshable  goods. 

"  For  example :  A  car  was  recently  handled  on  which  more  than  half  the 
car  was  taken  up  by  canned  goods — that  Is,  fruits  or  vegetables  in  tin  cans, 
boxed — for  Cedar  Rapids.  The  canned  goods  did  not  require  the  special  use 
of  refrigerator  cars,  but  refrigerator  car  was  used  to  obtain  the  special  meat 
schedule  fom  the  stockyards  district  for  Chicago  freight  stations.  Goods  in  that 
car  were  forwarded  on  that  particular  day.  When,  on  account  of  no  freight, 
due  to  sailing-date  plans,  the  car  Itself  Is  either  held  over  with  the  small 
amount  of  freight  in  it  for  a  particular  point  fOr  the  sailing  date,  or  perhaps 
'  the  freight  is  taken  out  of  the  car  and  held  In  the  railroad  company's  ware- 
house for  the  salting  date,  and  If  any  meat  It's  held  in  railroad's  special  cooler, 

"Beciiu-se  of  this  expedited  service  the  meat-packers  took  advantage  to  go  into 
other  lines  of  business  and  utilize  their  cars  and  service  as  a  special  inducement 
to  buyers  of  coffee,  grape  Juice,  rice,  pickles,  talcum  powder,  soaps,  and  the  long 
list  of  merchandise  previously  referred  to,  and  on  account  of  general  shippers' 
inability  to  meet  the  service  rendered  by  packers'  daily,  weekly,  semlweekly, 
triweekly  timed  schedule  against  dead  freight  and  merchandise  uncertain 
schedules  according  ordinary  shipments  by  railroads  it  has  enabled  packers  to 
make  great  inroads  on  certain  tines  of  goods  to  the  exclusion  of  those  co^npelled 
to  use  whatever  is  made  available  by  carriers. 

"Take  cheese,  for  Instance — this  commodity  has  always  been  a  grocery  Item, 
or  until  packers  discovered  they  could  load  cheese  Into  their  ears  and  get  the 
service  also  to  make  up  minimum  in  some  cases ;  also  they  found  some  space  in 
cars  to  stow  cheese  that  did  not  interfere  with  the  meat,  so  they  got  Into  the 
cheese  business  and  are  able  to  serve  any  community  in  the  United  States. 
either  through  branch-house  supplies  or  peddler  cars,  and  their  customers  can 
depend  absolutely  on  goods  arriving  on  a  certain  day,  and  a  certain  train.  In 
consequence,  the  packer  is  to-day  doing  from  65  to  75  per  cent  of  the  cheese 
business  In  the  country. 

'The  wholesale  grocer  must  submit  to  refrigerator  car  schedules  as  furnished 
by  railroads,  and  the  following  Is  a  sample  of  the  Pennsylvania  Ilailroad  {Paii 
Handle  Route)  : 
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"For  example,  Chicago  can  get  no  refrigerator  service  to  towns  Chicago  to 
Columbus,  Ohio,  not  a  dollar's  worth  of  an  Inch  of  space.  There  Is  not  a  pound 
of  perishable  stuff  that  goes  from  Chicago  to  towns  Chicago  to  Clumbus,  Ohio, 
aiiil  in  consequence  of  tliat  we  have  lost  all  the  trade  on  perishables  like  cheese 
and  goods  that  will  not  stand  the  weather  in  the  winter  time  to  every  town 
Iwtffpen  Chicago  and  Columbus  on  the  Pim  Handle  route.  The  packer  can  put 
ilia  cheese  or  his  meat,  and  all  of  these  goods  carried  by  him  of  our  character, 
and  deliver  them  every  day  to  every  town  between  Chicago  and  Columbus  on 
the  Pan  Handle  route.    We  call  that,  and  claim  it  to  be,  a  discrimination." 

.Mr.  Breed.  Judge  Hainer  asked  the  question  of  another  witness  a  few  days 
ago  es  to  whether  cheese  or  butter  was  covered  In  the  prohibition  of  this  con- 
wnl  decree.    Are  they? 

Sfr.  Bode.  They  are  not  covered  in  the  prohibition  of  the  consent  decree. 

Mr.  Breed.  So  that  the?  are  not  prohibited  from  going  on  with  this  with 
reference  to  cheese  and  butter? 

Mr.  Bode.  Not  at  all.    I  was  Just  wondering  why  they  did  not  do  it  though. 

Mr.  Bkeed.  Simply  because.  In  my  judgment,  the  cheese  people  of  the  country 
and  the  butter  people  of  the  country  did  not  understand  the  purport  of  this 
decree— how  far  it  extended.    That  Is  my  view  of  it. 

Judfre  Haineb.  And  they  are  not  represented  here. 

Mr.  Bode.  Why,  they  would  have  be«i  here  in  force— the  retail  dealers. 

Jlr.  Breed,  For  the  record  and  for  the  Information  of  the  committee  I  would 
like  tn  say  that  at  that  time 'representatives  of  the  National  Wholesale  Grocers' 
Association  in  conference  wltli  the  Attorney  General,  as  Mr.  Thome  also 
ststed.  urged  that  tills  decree  sliould  cover  cheese,  and,  I  think,  butter,  but  it 
did  not ;  and  n»j'  idea  is  that  the  prevailing  reason  was  that  the  packers  them- 
selves had  such  a  large  control  of  the  cheese  business  af  that  time  that  it  was 
a  very  strong  reason. 

Furthermore,  they  had  given  a  very  flne  service  to  a  perishable  article,  auch 
lis  cheese  and  butter,  which  is  not  necessary  for  these  other  grocery  articles 
111  which  we  were  more  particularly  Interested. 

Mr.  Bode   (reading): 

"Illinois  Central  Railroad  serves  33  towns  In  the  State  of  Illinois  out  of 
total  of  towns,  approximately,  500,  on  their  lines  In  the  State,  and  that  service, 
mind  you,  Is  from  daily  to  once  a  week.  These  are  typical  of  the  entire 
country. 

'■It  is  true  cheese  can  be  safely  shipped  with  little  or  no  damage  hy  weather 
in  the  spring  and  fall  seasons,  but  the  bulk  of  cheese  business  is  during  seasons 
requiring  protection  that  can  only  be  given  by  refrigerator  cars. 

■'Even  in  the  spring  and  fall  shippers  who  are  compelled  to  rely  on  what 
service  he  gets  from  railroads  is  still  further  handicapped  on  deliveries  by  the 
sailing  day  schedule  for  general  merchandise." 

Do  you  comprehend  that? 

,Tudge  Haines,  What  do  you  mean  by  "  sailing  day?  " 

Mr.  Bode.  The  sailing  day  Is  the  day  the  train  leaves  one  terminal  for  dis- 
tribution of  Its  cars.  That  is  a  common  term  used  by  railroads  the  same  as 
by  boat  lines.     It  is 'the  day  they  sail,  or  start 

Mr,  BsBBD,  May  I  ask  this,  for  the  benefit  of  the'  record?  Are  these  dates 
the  dates  they  actually  start  or  ore  they  the  advertised  dates  when  they  will 
start? 

Mr,  Bode.  They  are  the  advertised  dates,  and  are  usually  to  be  relied  upon, 
Mr.  Breed,  unless  something  interferes;  but  It  is  within  their  power  to  change 
them  without  notice.  In  other  words,  the  Pennsylvania  Railroad  Company  may 
say.  "  We  will  have  a  package  car  only  once  a  week  between  Chicago  and 
Columbus,  Ohio,"  or  they  may  say  it  will  be  twice  a  weefe.  and  we  can  only 
ship  once  or  twice  a  week.  The  packer  can  deliver  his  cars  to  them  every  day 
and  get  a  dally  service  along  that  route. 

ludge  Haireb.  That  la,  provided  it  is  put  in  the  peddler  car? 

Mr  Bode,  I  am  talking  of  a  packer's  refrigerator  car. 

Judite  Hainer.  Yes,  but  not  any  other  car? 

Mr.  Bode,  No  other  car.    That  is  what  I  refer  to. 

Jin^  Haineb.  Well,  the  peddler  car  and  the  refrigerator  car  are  the  same 
tbing? 

Mr,  Bode.  The  same  thing.  We  coll  the  packer's  car  the  packer's  refrigerator 
peddler  car.     [Reading:] 

"  Tou  will  note  that  operations  are  limited  to  two  or  three  days  per  week  for 
shipping,  but  the  packers'  cars,  branch  houses,  and  peddler  move  any  and  every 
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day.  The  iinignitiiile  »f  tlits  discriinl nation  in  ex'ldent  wheu  you  realize  that 
Ihls  s|i«^!ul  seiTlcp  for  jwililler  ertrw  Is  nvailable  to  thousanilB  of  branch  houses 
aud  plants  o(  the  packerK  all  ovPr  this  land  niid  iiuckers'  cars  peildle  out  at  a 
number  of  towns  on  a  minimum  loaillng  of  10,000  iwunds,  and  the  deBeit  Is 
flmrged  on  buHis  of  practically  the  lowest  lews  than  carload  tniift  rate." 

By  that  I  mean  that  if  that  peddler  car  whicb  is  to  move  to-day  has  only 
6,000  pounds  in  It  the  packer  must  pay  the  difference  between  the  6,000  pounds 
and  the  10,000  pounds.  That  Is  termed  the  minimum  weight  for  revenue  of  the 
railroad. 

Mr.  Bbeed.  May  I  ask  this?  This  10,000-pound  minimum  only  refers  to  flw 
meat  and  the  refrigerator  cars  Of  the  packers? 

Mr.  Bode.  Well,  I  am  saying  that  the  packers'  refrigerator  cars  contaluiug 
less  than  the  minimum  weight— namely,  10,000  pounds — must  pay  the  difference 
between  the  weight  that  is  tn  the  cat  'and  the  10,000  ponnds. 

Mr,  Bbeed.  Yes,  but  that  was  not  exactly  my  point.  Aa  I  understand  it,  the 
packers'  minimum  is  10,000  pounds,  whereas  the  minimum  in  the  merchandise 
service  is  15,000  pounds  before  they  move?    Is  that  correct? 

Mr.  Bode.  Yes. 

Judge  Haineb.  I  was  going  to  ask  that  question.  What  is  the  difference  in 
the  tariff  rate  between  the  grocery  line  and  fresli  meat?  Is  there  any  dif- 
ference? 

Mr.  Bodb.  Oh,  yes ;  they  are  classified.  The  classification  runs  from  one  to 
six.  Meats  are  classified,  I  think,  In  the  second  class — some  of  them  in  the 
flrst  class. 

Judge  Haiheb.  Yes,  but  when  these  groceries  are  put  in  the  same  cars^ — - 

Mr.  Bode.  They  take  fourth  class — it  would  be  10,000  pounds  at  the  packers' 
rate.     [Reading:] 

"When  other  shippers  move  cheese  they  must  load  or  be  charged  on  the  basis 
of  1S,000  pounds  minimum,  or  50  per  cent  more  weight." 

If  I  utilize  a  car  for  15,000  pounds  minimum  and  only  have  6.000  pounds 
in  it.  I  must  pay  the  railroad  the  difference  between  the  freight  on  6,000  pounds 
and  the  freight  on  15,000  pounds.  Mr.  Packer  pays  the  difference  between 
6,000  pounds  minimum  and  10,000  pounds  minimum. 

The  Chairman.  Does  he  pay  the  same  rate? 

Mr.  Bode.  The  same  rate  exactly. 

Judge  Haineb.  Has  not  the  Interstate  Ckimmerce  Commission  passed  upon 
that  question  and  h^d  directly  that  it  is  discriminatory? 

Mr.  Bode.  Well,  it  relates  to  this  contention  that  we  are  making,  that  If 
they  eliminate  the  unrelated  lines  then  the  10,000  pounds  minimum  is  accept- 
able to  all  parties  concerned. 

The  Chaibmar.  But  if  you  were  doing  the  same  kind  of  business  as  the 
packers,  if  you  were  shipping  perishable  products^by  that  T  mean  packing- 
house products — and  owned  your  own  refrigerator  cars  the  same  as  the 
packers,  you  could  get  the  same  service? 

Mr.  Bode.  Absolutely  not. 

The  CHAiBMAtJ.  Why  couldn't  you?  ' 

Mr.  Bode.  Why,  no ;  absolutely  not. 

Judge  Haineb.  I  do  not  believe  you  understand  the  question,  Mr.  Bode. 

The  Chaieman.  If  you  were  shipping  pncking-houae  products  and  owneil 
you  own  refrigerator  cars,  could  you  get  the  same  service  as  the  packers? 

Mr.  Bode.  Absolutely  not ;  It  Is  not  postible.  To  illustrate  that  point  I  will 
show  you  thla  The  packers  get  this  business  by  the  tact  that  they  have  so 
many  hundreds  of  thousands  of  cars  moving.  Unless  I  became  a  monopoly 
like  they  are  I  could  not  get  the  railroads  to  serve  me  under  any  consid- 
eration. 

Judge  Haineb.  Tour  answer  is  that  the  people  dealing  iu  wholesale  grocery 
lines  have  not  these  cars,  or  very  few? 

Mr.  Bode.  They  have  not  the  cars,  aud,  If  they  had,  it  would  not  help  thera- 
I  will  come  to  that  and  give  you  an  illustration  of  that  la  a  moment.  [Read- 
ing:! 

"  The  packer  only  pays  for  10,000  pounds  and  the  railroad  renders  just  as 
much  service,  and  gets  one-third  less  revenue." 

Now,  get  that  clear.  The  railroad  gets  one-third  lees  revenue  in  handling 
the  packers'  car  than  when  it  handles  my  car  with  a  minimum  of  15,000 
pounds.      [Reading:]    ' 
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"And  th^  render  a  town-to-town  servl«.  nnd  while  the  ronds  offer  the 
public  H  town-to-town  service  on  equipment,  they  will  never  render  It  to  you 
because  you  can  not  get  It." 

We  have  asked  them  to  let  ua  give  them  a  car  loadeil  on  station  order  from 
our  plant,  to  put  it  on  their  train  and  make  town-to-town  delivery,  and  they 
would  not  do  it.  They  sluiply  say,  "  Groceries  can  go  into  the  r^ular  cars 
that  the  railroads  offer  throujfh  their  depots:  but  meats  we  can  not  handle 
through  the  railroad  depots  of  our  line.  They  are  perishable,  and  we  must 
xtap  that  train  and  deliver  those  meats  frcmi  town  to  town  as  the  train  goes 

Mr.  Bbeed.  Do  you  mean  by  your  last  statement  that  you.  a  wholesale 
RTocer,  have  to  haul  your  groceries  to  the  main  depot  of  the  railroad,  and 
that  they  themselves  are  the  ones  that  determine  the  car  they  shall  go  in  and 
what  other  merchandise  shall  be  mixed  with  them? 

Mr.  Bode.  They  alone  have  that  control  of  the  merchanOise — that  is,  unless 
I  ship  a  carload.  When  I  sh'p  less  than  a  carload  I  must  deliver  it  through 
the  regular  channels,  take  the  usual  facilities  offered  by  the  railroad,  subject 
myself  to  their  handling,  subject  myself  to  their  stowage  In  cars,  In  whatever 
car  they  want  to  use,  no  matter  when  the  car  is  to  leave. 

Mr.  Bbrkp.  And  if  you  wanted  to  ship  a  carload  to  l>e  diHtrlhuted  to  a  half 
ilozen  towns  along  a  certain  line,  do  I  understand  that  they  refuse  you  that 
i«il(ller  car  service? 

Mr.  BooE.  Absolutely ;  they  will  not  give  me  that  service. 

Mr.  Bbebd.  And  that  is  the  peddler  car  service  which  the  packers  enjoy  in 
their  particular  peddler  cars? 

Mr.  Bode.  Tes,  sir.    [Iteading:] 

"The  Important  point  is  that  the  meat  has  given  the  packers  a  town-to- 
town  service,  which  is  not  enjoyed  by  any  other  Industry,  and  by  reason  of 
that  they  put  these  other  goods  In  the  car  and  when  a  customer  is  handling 
meat,  and  even  If  It  is  a  customer  not  handling  meat,  knowing  that  the  refrig- 
pmtor  car  of  the  packers  is  coming  along,  they  will  say,  '  Send  me  some  canned 
goods,  because  I  can  get  that  service  to-morrow  or  the  next  day.'  " 

Judge  Hainer.  May  I  ask  you  a  question  there?  Could  not  the  Interstate 
Commerce  Commission  by  rule  and  regulation  prohibit  the  packers  from  con- 
tinuing that  practice?  Has  their  attention  been  called  to  that,  and  have  they 
refused  to  act  on  that?  That  is  probably  more  of  a  question  of  law  which  Mr. 
Breed  might  be  able  to  answer  better. 

Mr.  Bode.  .Tudge.  I  would  like  to  refer  you  to  the  recent  decision  In  the  case 
of  the  National  Wholesale  Grocers'  Association  against  the  railroads.  We  put 
Id  alt  this  evidence,  and  they  found  gross  discrimination  in  rates.  They  found 
gross  discrimination  in  classification.  They  found  a  lot  of  other  Irregularities. 
they  made  a  decision  and  said,  "  This  must  be  changed  so  that  all  are  on  an 
equal  basis."  But  they  clearly  stated  that.  "  When  It  comes  to  service  we  are 
not  prepared  to  give  the  Jobbers  any  relief  " — in  so  many  words, 

Mr.  Bkbbd.  In  other  words,  they  were  Impressed,  perhaps,  with  the  con- 
clusion embodied  in  the  Chairman's  question  a  moment  ago;  namely:  If  you 
as  a  wholesaler  wanted  to  own  private  cars,  would  not  you  be  entitled  to  a 
railroad  schedule  and  exactly  the  same  rates  and  service  as  the  packers? 
That  Is  the  fact,  is  It  not? 

Mr.  Bodb.  Yes,  sir. 

Mr.  Bbees.  Well,  you  did  not  quite  answer  his  question  in  that  way. 

Mr.  Bode  (reading)  : 

"With  me  I  have  got  to  rely  on  the  schedule  of  the  railroads  and  that 
schedule,  if  It  Is  perishable  stuff,  would  be  one,  two,  or  three  cars  per  week, 
with  the  delays  incident  to  their  scheduled  service.  If  there  is  no  refrigerator 
service  I  can  not  ship  It  at  all,  but  Mr.  Packer  can  get  those  goods  into  that 
town,  whether  it  is  for  a  butcher  or  lor  a  baker,  or  for  a  grocer,  with  his  meats 
right  on  the  minute.  That  is  a  discrimination  in  favor  of  the  packer,  and 
naturally  he  will  get  into  every  line  of  business  on  earth  if  that  special  favor 
is  continued, 

"The  packer  in  supplying  consumers  with  their  needs  as  to  fresh  meat  conse- 
quently arrived  at  a  basis  of  loading  so-called  peddler  cars  to  as  low  a  figure 
as  was  possible  to  negotiate  with  operators  of  railroads,  thus  creating  a  10,000- 
ix>und  minimum  car,  and  la  permitted  to  use  It  In  peddling  packing-bouse  prod- 
ucts at  various  towns  en  route.  The  rule  is  so  framed  that  In  case  there  is 
less  than  10,000  pounds  of  packinghouse  products  in  the  ear  that  the  deficit 
in  weight  Is  charged  for  on  the  basis  of  the  lowest  less-than -carload  rate  to 
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final  destinatlOD  of  the  car,  and  these  are  the  only  requisites  demanded  by  the 
carriers  In  taaadllng  the  care  by  ^jeclal  service. 

"  Tbere  1b  nothing  in  the  rule  to  prohibit  packers  from  loading  any  other  goods 
In  the  car ;  In  consequence  they  load  and  peddle  the  long  list  of  articles  pre- 
viously mentioned ;  however,  they  pay  the  regular  freight  tariff  rate  on  all  tbe 
goods. 

"To  forestaU  critlclBm  and  possible  charges  of  discrimination  under  the  act 
to  regulate  commerce,  the  railroads  publish  a  rule  similar  in  its  requirements 
for  use  of  shippers  of  perishable  freight  other  than  packing-bouse  products, 
tbe  notable  exception  being  the  requirement  of  15,000  pounds  Instenrl  of  10.000 
as  a  requisite  to  furnishing  a  refrigerator  oar. 

"  This  rule  is  entirely  a  paper  rule,  subterfuge,  camouflage,  us  muuy  roads 
do  not  have  or  control  any  refrigerator  cars,  and  those  wbo  do  would  not  fur- 
nish cars  for  the  purpose,  and  no  refrigerator  car  Is  furuUhed  for  any  kind  of 
load  without  much  persuasion  and  complete  history  of  transaction  as  to  con- 
tents, destination,  and  route  of  car ;  or,  in  plain  words,  if  we  ordered  a  refrig- 
erator car  for  peddling  same  as  packer  we  would  exhaust  our  patience,  and  the 
length  of  time  to  get  it  would  lose  sale, 

"  For  shipments  between  towns  In  the  State  of  Minnesota,  when  tliere  are  no 
regular  scheduled  refrigerator  cars  furnished  by  railroads,  such  carriers  have 
a  rule  that  they  will  furnish  such  cars  for  10,000  pounds  minimum  shipments." 

In  Minnesota  there  is  a  10,000-pound  minimum  basis.     [Reading :] 

"  In  the  matter  of  waybllling  and  deliveries  from  packers'  peddlers,  many' 
of  those  cars  move  to  destination  on  the  manifest  or  copy  of  tbe  bill  of  lading 
which  does  not  show  the  amount  of  weight,  charges,  and  extension.  Then  two 
or  three  days  later  the  regular  waybill  Is  received  by  tbe  destination  agent, 
from  which  the  destination  agent  makes  an  expense  bill.  In  other  words,  the 
goods  are  not  held  at  the  shipping  point  station  for  waybllling  purposes ;  they 
go  forward  to  destination  without  any  waybill.  No  other  goods  are  handled  in 
this  manner. 

"  In  case  the  bill  of  lading  does  not  agree  with  tbe  expense  bill,  tbe  exp^ise 
bill  has  to  be  returned  for  correction,  sometimes  as  to  commodities,  others  as  to 
weight,  resulting  in  wrong  tare  or  actual  weight  in  use,  and  these  corrections 
create  undercharges  and  overcharges.  An  extra  amount  of  clerical  work  on 
part  of  railroad  employees  is  Involved  through  these  practices  at  both  the  ship- 
ping point  and  the  destination  of  the  goods. 

"  This  applies  to  all  goods  handled  in  the  regular  peddler  cars.  Sometimes 
It  applies  to  shipments  made  in  what  are  known  as  '  branch  house '  cars,  whlcli 
also  contain  a  miscellaneous  lot  of  merchandise. 

"All  freight,  perishable  and  nonperishable  packing-house  products  in  peddler. 
cars  to  one  customer  or  consignee,  is  handled  on  one  bill  of  lading,  manifest, 
or  shipping  ticket ;  thus  the  packer  is  enabled  to  avoid  splitting  tbe  shipment 
and  also  extra  freight  due  to  eliminating  minimum  charges." 

I  will  explain  that  feature  to  you  so  you  will  understand  It. 

Others  than  packers  by  use  of  his  peddler  cars  in  handling  shipments  re- 
quiring refrigerator  protection,  either  agaln.^it  cold  or  heat,  are  required  to  make 
out  separate  shipping  tickets — that  is,  others  than  the  packers  using  the  rail- 
road peddler  cars — are  requited  to  make  out  separate  shipping  tickets  covering 
the  perishable  goods  in  any  order  that  might  be  taken  of  perishable  goods  and 
nonperishable  goods  usually  handled  by  wholesale  grocers.  The  splitting  up 
of  the  shipment.  In  other  words,  requires  special  attention  with  reference  to 
minimum  charges :  that  is,  an  entire  shipnieut  may  weigli  300  pouuds ;  how- 
ever. If  there  Is  50  pounds  of  cheese — chee^  is  a  perishable  item — in  the 
shipment,  we  would  have  to  pay  a  greater  sum  of  money  than  this  same 
50  pounds  of  cheese  would  be  hauled  for  if  It  could  be  included  with  the 
nonperishable  goods. 

To  illustrate,  Chicago  to  Pittsburgh :  A  grocer's  shipment  In  a  refrigerator 
ear  delivered  to  the  railroad  depot.  Cheese,  50  pounds.  Tbe  minimum  pay- 
ment on  that  would  be  78  cents.  Box  car  for  the  following  items  of  the  same 
shipment:  Coffee,  100  pouuds,  42  cents:  rice,  100  pounds,  39  cents:  ralslos,  50 
pounds.  26  cents ;  soap,  50  pounds,  22  cents.    A  total  charge  of  $2.07. 

A  packers'  shipment — cheese,  50  pounds,  39  cents.  Just  one-halt.  We  must 
pay  on  a  minimum  basis  of  100  pounds.  The  packer  only  pays  on  the  minimam 
basis  of  the  entrie  shipment.  Coffee,  100  pounds,  42  cents;  rice,  100  pounds, 
39  cents;  raisins,  50  pounds,  26  cents;  soap,  50  pounds,  22  cents.  A  total 
of  «1.68. 

An  advantage  on  the  part  of  the  packer  of  39  cents  on  350  pounds. 
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"Further,    imder    Railroad    Administration    regalations    during    the    war 

Mr.  Breed.  Mr.  Bode,  in  order  to  be  thoronglilj'  fair  and  bring  out  ttie 
lnvts.  isn't  11  contended  that  the  packer  has  an  expense  item  in  connection 
wltb  the  maintenance  and  operation  of  his  own  refrigerator  cars  that  if 
borne  by  the  railroad  might  Justify  a  difference  of  this  sort? 

Mr.  BODB.  No. 

Ur.  Bbeed.  Isn't  tliat  contended  by  the  packer? 

Mr.  Bode.  No,  he  simply  justifies  in  Ms  argument  that  he  should  have 
better  service  ttecause  he  does  bear  part  of  the  expense,  but  he*  now  gets 
2  cents  a  mile  for  the  handling  of  his  car.  or  the  fact  that  he  furnishes  the 
rar  coming  and  going. 

Mr.  Bbeed.  I  see. 

Mr.  Bode  (reading)  : 

"  Further,  under  the  Railroad  Administration  during  the  war  period  ae  to 
routing  of  freight,  the  general  shipping  public  has  no  alternative  than  to  de- 
liver his  goods  to  a  particular  road  to  go  a  particular  way  to  Junction  points  or 
towns  served  by  more  than  one  road,  while  packers'  peddler  cars  serve  all 
[owns  en  route  when  distributing  in  a  particular  district,  including  towns 
barred  to  the  general  public. " 

To  limit  that  to  a  few  words,  I  will  simply  say  that  during  the  war  period 
all  (croceries  were  subject  to  a  delivery  according  to  the  way  the  Railroad 
.Administration  ordered  cars  delivered.  It  might  be  a  roundabout  way.  Thct 
tmclier  was  not  subjected  to  that  same  obligation  or  same  condition.  And  he  was  . 
able  to  make  a  direct  route  delivery,  and  we  were  obliged  to  take  u  delivery 
In  ft  roundabout  way. 

Ur.  Breed.  Wan  that  due  to  the  fact  that  he  was  handling  iiieats  in  these 
fars? 

Mr.  Bode.  That  was  due  to  the  fact  that  he  was  bundling  meats,  and  he 
iwt  his  groceries  in,  to  our  disadvantage.    [Reading:] 

"The  winter  season  develops  limited  servce  to  the  general  trade  by  the 
railroads,  and  that  Is  illustrated  by  a  notice  Issued  by  the  railroads.  This 
particular  notice  was  Issued  by  the  Chicago  and  North  Western  Halnroad, 
iinted  Chicago,  111,,  November  4,  1918. 

"Subject;  Accepting  perishable  freight.' 

"  This  gives  us  dne  notice  of  what  we  are  subject  to,  or  at  least,  what  our 
shipments  are  subject  to,  during  the  cold  period," 

The  notice  was  Issued  to  their  superintendents  and  agents.  Circular  No.  27,  - 
as  follows: 
"AU  Superintendents  and  Agenta: 

"1.  Carload  and  less  than  carload  shipments  of  perishable  freight  as  indi- 
cated below,  and  -other  commodities  which  are  liable  to  be  frozen  must  not 
be  accepted  for  shipmeut  when  the  temperature  is  at  aero  or  lower  or  when  the 
predictions  of  the  Weather  Bureau  Indicate  that  tie  temperature  wlU  fall  to 
zero  or  lower  over  the  territory  through  which  the  shipment  travels  the  next 
succeeding  24  hours." 

Following  are  the  items:  "Ale;  ale,  ginger;  beer."  They  are  not  moving  that 
Just  now. 

Judge  Haikeb.  Near  beer? 

Mr.  Bode.  Yes,  near  beer.  It  sbot|ld  be  called.     [Continuing  reading:] 

"Blacldng,  liquid;  bluing,  liquldi  bulbs  (plants) ;  candy  (chocolate) ;  canned 
goods;  cheese;  cider,  all  kinds;  coconuts;  cranberries;  t^gs;  fruits,  all  kinds, 
eicept  dried  ;  fruit  juices ;  holly ;  Inic ;  kraut  (sauer) ;  malt  extract ;  medicine, 
liquid;  melons;  milk  and  cream  (fresh)  ;  mistletoe;  mucilage;  nursery  stock; 
nuts,  edible ;  paste ;  pickles ;  porter ;  preserves ;  sauces,  table ;  shrubbery ; 
trees;  vegetables,  all  kinds;  vinegar;  water,  mineral;  wine;  yeast. 

"2.  Except  as  provided  above,  shipments  of  less  than  carload  perishable 
freight,  which  are  subject  to  damage  by  freezing,  will  be  accepted  onlV  on  days 
when  regular  refrigerator  cars  are  scheduled  to  run. 

"3.  When  reports  of  storm  conditions  indicate  an  interruption  of  train 
service,  perishable  freight  should  not  be  accepted  for  shipment. 

"4.  When  less  than  carload  shipments  of  perishable  freight  are  accepted, 
they  should  Immediately  be  loaded  Into  warm  cars,  and  not  allowed  to  remain 
on  the  open  platforms.  Freight  received  for  shipment  that  must  be  handled 
on  way  freights  mfust  be  placed  In  a  warm  room  until  the  arrival  of  the  train. 
Heaters  must  be  carefully  esamlned  to  see  that  they  are  properly  supplied 
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'  with  oilB,  wlcka  carefully  trimmed,  and  in  good  (condition  to  give  proper  heat- 
ing eervlce. 

"B.  E.  Bettb,   Superintendent  Tramtportation. 
"H.  C.  Howe,  Freight  Claim  Agent." 

That  la  a  reatrietion  piaced  upon  everj-  ajilpper  except  the  packer.  He  cnii 
put  all  of  these  goods  In  hie  own  car,  tender  that  car  to  the  railroads,  and  he 
gets  delivery.  We  are  restricted  because  they  will  not  accept  these  goods,  and 
they  give  us  due  notice  that  these  goods  can  not  be  shipped.  We  have  had  our 
goMla  come  back  to  us  a  half  a  dozen  times  or  more,  having  offered  them  to 
the  railroad.  We  would  take  them  over  to  the  depot,  and  they  would  Buy : 
"  We  can  not  take  them  to-day."  Mr.  Packer  can  put  Ihem  In  his  car,  tender 
his  car  at  the  railroad,  and  he  gets  them  delivered. 

Judge  Haikgb.  Ask  no  questions. 

Mr.  Bode,  Ask  no  questions.    [Reading:! 

"In  response  to  tlint  circular,  we  sent  out  a'  Hlnitlnr  notice  t»  our  snlt^men 
to  this  effect : 
"  Salesmen: 

"  On  account  of  newssity  of  protecting  certain  of  our  goo<t!i  that  ure  perish- 
able, due  to  weather  conditions,  esi>e<.'ially  now  (winter),  the  following  should 
be  carefully  considered : 

"  Railroads  reserve  the  right  to  refnne  any  and  all  perishable  goods  for 
ix>liits  to  which,  or  on  days  when  no  sclieduleil  refrigerator  or  heater  car  serv- 
ice is  available,  and  enumerate  the  following  goods  subject  to  such  loading:" 

TliMi  follon-s  a  list  of  the  articles  whlcli  I  Just  read  from  the  pi-evioua 
circular. 

"  Railroads  insist  on  separate  shipping  tickets  or  one  covering  uti  perislmble 
Items,  the  other  uonperlshab1e,,so  this  involves  minimum  charge  on  each  sepa- 
rate shipping  ticket  or  two  minimum  charges  on  any  order  containing  both 
lieHshable  and  nonperishable  gooda 

"  It  is  necessary,  therefore,  to  write  up  two  order  sheets,  one  for  perishable 
and  the  otiier  for  nonperishable  goods,  and  consideration  must  be  givHi  to 
the  weight  in  the  onlers  to  see  that  frt-lglit  Is  not  charged  on  sometiilng  not 
shipped. 

'■  Tfotirs  very  truly,    . 

"  REID,  MUBI10CK.&  Co." 

In  other  words,  during  the  period  when  the  railroads  win  accept  both  good» 
to  ma'ke  up  the  minimum  of  100  or  200  pounds,  100  or  2IX)  pounds  is  alt  that 
we  pay  for.  If  they  will  not  accept  the  perishable  freight  In  their  regular  bos- 
car  delivery,  we  must  separate  the  perishable  freight  and  make  two  shipments, 
one  perishable  and  one  nonperishable,  aud  in  both  of  the  cases  we  must  com- 
plete the  mlniuiiun  that  the  railroads  exact.  In  other  words,  if  2IX>  pounds 
was  the  minimum  during  regular  period  I  pay  for  200  pounds  of  freight,  which 
includes  cheese  and  non perishables.  Wheu  tlie  hot  weather  or  the  freezinjr 
period  is  on  I  must  ma'ke  200  pounds  of  elieese  and  200  pounds  of  nonperish- 
able, or  pay  for  it,  making  400  pounds  1  have  got  to  pay  fi)r  instead  of  200 
pounds.    Is  that  clear.  Judge? 

Judge  Haiker.  Yes. 

Sir.  Roue.  Is  that  tlie  point  you  were  going  to  make,  Mr.  Breed? 

Mr.  Ba^ED.  No;  I  was  going  to  refer  to  your  notice  to  your  salesmen.  Is 
it  your  contention  that  you  were  obliged  to  limit  the  activities  of  your  .'salesmen 
due  to  the  notice  from  the  railroads  with  respect  to  inclement  conditions,  wiiile 
the  packer  was  not  obliged  to  limit  the  activities  of  his  salesmen  because  he 
could  get  the  service,  notwithstanding  the  Inclemency  of  the  weather? 

Mr.  Bode.  Absolutely.  We  had  to  give  them  notice  that  they  could  not  take 
those  orders  because  the  railroads  would  not  accept  the  perishable  items  durinj; 
tliat  period. 

Mr.  Breed.  In  the  packer's  salesman  limited  in  that  way? 

Mr.  Bode.  Absolutel.v  not.  I  have  had  an  accumulation— ^if  I  Just  recall  one 
time — oh,  of  probably  nearly  three  or  four  thousand  hoses  of  cheese  that  were 
held  up— accumulated  because  1  could  not  ship  the  cheese.  And  when  the 
weather  became  so  tliiit  the  railroads  would  accept  It,  why,  the  opportunity  for 
having  the  customer  accept  those  goods  was  lost,  and  in  the  meantime  we 
were  advised  that  the  packers  had  supplied  the  cheese.  We  lost  the  sale  of 
that.     [Reading  il  ; 
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'■■If  we  own  private  refrigerator  cara,  will  the  railroads  render  ua  like 
^rvice?'  That  Is  the  auestlon  you  aek.  No;  for  the  following  reasons: 
Operating  department  must  first  be  arranged  with,  to  handle,  the  cars.  Our 
product,  not  being  higlily  perUhable.  the  railroad  will  not  give  us  the  same 
service,  and  are  absolutely  owosed  to  privately  owned'  cars — excepting  for  the 
packer.  We  looked  into  that  proposition.  We  took  it  up  with  the  North- 
western JCailroad  Co.,  and  the  general  superintendent  of  transportation  would 
not  guarantee  any  better  service  than  a  boi  car,  if  we  owned  our  own  re- 
frigerator cars." 

Mr.  Bbeed.  When  you  say  "  we,"  who  do  you  refer  to? 

Mr.  BODD.  Our  company. 

Mr.  Bbeed.  Held,  Murdock  &  Co.? 

Mr.  Bode.  Iteid,  Murdock  &  Co.     [Continuing:] 

"We  took  it  op  with  the  Northwestern  Railroad  Co.,  and  the  general  super- 
intendent of  transportation  would  not  guarantee  an;  better  service  than  a  box 
car.  If  we  owned  our  own  refrigerator  cars,  notwithstanding  the  fact  of  the 
well  established  and  long  established  service  which  the  packer  bad  been  re- 
ceiving. 

"Meat  sbould  have  expedited  service,  but  these  other  products  they  are 
bundling  abaolutely  should  be  cut  out.  Now,  the  packers'  refrigerator  cars 
are  so  Important  that  the  railroads  get  out  what*  they  call  a  bulletin,  and  they 
tall  it  a  '  U.  S.  yards  means  loading  bulletin.'  They  schedule  these  meat  cara 
jDst  as  surely  as  they  schedule  every  passenger  train  they  have.  Why  they 
should  discriminate  In  favor  of  that  industry  I  do  not  know.  IE  It  is  solely 
for  fresh  meat  we  have  no  cause  to  complain  "    .  -■ 

Mr,  Hat.i.  Pardon  me  just  a  moment.  Are  those  trains  made  up  exclusively 
of  meat  cars?    This  is  Just  for  information. 

Mr.  Bode.  No  ;  the  schedules  are  made  up  for  delivery,  and  I  will  give  you 
that  in  a  moment.     I  will  read  this: 

"  Why  they  should  discriminate  in  favor  ol  that  Industry  I  do  not  know.  Tf 
it  is  solely  for  fresh  meat  we  have  no  cause  to  complain,  hut  If  it  includes  the 
items  that  we  compete  with  them  on,  then  we  have  a  right  to  complain. 

"  For  Instance,  Wilson  &  Co.,  route  No.  3,  leaving  the  yarda  Saturday,  leav- 
ing from  Proviso  Monday,  train  137,  on  way  freight,  6.30  a.  m.  Elmhurat 
to  Aurora  and  St.  Charles.  The  Monday  car  leaves  at  10.15  p.  m.,  Elgin  to 
Freeport.  The  Tuesday  car  from  Elgin  leavee  at  11.05  a.  m.  No.  737,  seta 
out  at  West  Elgin  to  unload  by  wagons,  picks  up  by  737,  and  peddles  to  Belvi- 
(lere.  Picks  up  by  739  and  moved  to  Rockford;  733  picks  up  at  Rockford 
anf]  takes  it  to  Freeport. 

"  Fresh  meats  should  receive  tlils  benefit,  but  they  are  taking  also  groceries 
and  all  these  other  Items  I  have  referred  to,  and  putting  them  Id  these  cars. 

"Armour  &  Co.  have  four  schedules  on  the  Northwestern ;  Swift  &  Co.  have 
five  schedules,  and  Morris  three  schedules. 

"  •  •  •  This  covers  only  one  division  on  the  Northwestern.  How  many 
more  would  depend  on  how  many  divisions  they  have. 

"  ^'ow,  they  got  up  this  bulletin  and  call  it  a  meat-loading  bulletin,  specially 
handling  highly  perishable  products. 

■"  •  •  When  they  tender  this  car  they  have  all  items  under  the  son 
In  the  car  and  that  car  gets  the  benefit  of  this  special  service,  which  oor 
industry  can  not  obtain,  and  in  that  respect  we  think  It  Is  gross  discrimination. 

"The  bulletin  referred  to  Is  as  follows ;  and  1  will  deliver  this  to  the 
stenographer." 

(The  bulletin  Is  here  copied  in  the  record,  as  follows:) 
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Mr.  Bode.  This  is  an  esact  copy  of  their  bulletin  :  "  V.  8.  Yards  Meat  Loading 
Bulletin."    The  Loading  Co.— Wilson,  &  Co. 

Judge  Hairer.  Tiiat    "U.    S."    means    Union    Stock    Yards,    does   it   not? 

Mr.  Bode.  Yes ;  that  "  U.  S."  means  Union  Stock  Yards— Wilson  k  Co., 
,\rmour  &  Co.,  Armour  ft  Co.,  two  more  Armour,  Swift  &  Co.,  and  Morris  &  Co. 

Tlie  Chairman.  Isn't  that  all  printed  In  your  statement  to  the  committee. 
Mr.  Bode,  either  before  the  House  or  the  Senate?    , 

Mr.  Bode.  Well,  it  was  a  preliminary  hearing  there,  simply  a  voluntary 
hearing. 

The  Ohaibman.  Well,  but  Isn't  that  schedule  printed  there? 

Mr.  Bode,  Yes.    But  I  will  leave  this  copy  here. 

There  are  Just  a  few  more  pages  that  I  am  going  to  cover  on  this. 

The  CHAiBuAn.  Well,  I  mean  the  schedule  la  printed  In  tlie  hearings;  that  U 
what  I  referred  to. 

Mr.  Bode.  Yes.  But  It  shows  very  particularly  the  route,  the  date  of  leaving 
the  second  day  of  leaving  from  the  first  delivery  point,  the  trains,  the  time,  and 
the  dlstrift  served.  Now,  that  is  a  meat  car  containing  groceries  for  me.  That 
schedule  Is  made  up — assuming  I  am  a  packer — for  me.  I  can  not  get  anay- 
thing  lite  that.  That  enabled  the  packer  to  say  to  his  salesman :  "Why,  you  just 
show  that  bulletin  to  your  customer,  and  he  can  rely  on  train  No.  137  liavlntt 
ilint  Saturday  car,"  and  he  can  come  In  here  at  6,80  a.  m,  and  he  will  get  his  ham 
and  bacon,  his  fresh  meat,  his  sausage,  he  can  get  his  canned  goods,  and  he  can 
get  the  thousand  and  one  things  that  they  have  started  to  handle  that  are  not 
rein  ted  to  the  meat  business. 

Mr.  Bbeed.  And  he  has  aup(«eded  with  that  method  in  connection  with  cheese 
to  such  an  extent  that  the  packer  now  controls  the  cheese  Industry,  Is  that  right? 

Mr,  Bode.  Cheese,  butter  and  eggs,  poultry,  and  gradually  Into  all  these  other 
tines.     [Continuing  reading  ;1 

"  Aside  from  meat  and  packing  house  products  the  minimum  carload  weights 
required  by  railroad  tariffs  and  classifications  Is  40.000  on  dried  beans,  rice. 
soap ;  36,000  on  canned  fruit,  canned  vegetables,  pickles,  olives,  preserves,  catsup, 
etc.  Yet  by  special  privilege  in  ^ceptlon  to  classification,  packers  secure  a 
30,000-pound  minimum  in  cars  containing  most  any  of  goods  they  handle,  by 
placing  In  the  car  aa  little  or  much  as  they  desire  of  some  canned  meat.  It  Is 
possible  to  get  30.000  pounds  minimum  with  one  small  box  of  canned  meat,  say 
10  pounds  In  weight,  balance  canned  goods,  rice,  etc.  In  short,  packer  gets 
30,000-pound  shipment  at  <-ar!oad  rate— others  must  pay  on  36,000  to  40,0000 
pounds,  or  go  Into  packing  house  product  business  or  buy  canned  meat  to  place 
in  car  goods  every  time  they  want  to  ship  30,000-pound  minimum  car.  Carload 
mlnlmums  enjoyed  by  packers  on  their  shipments  r 

Foondi. 

Presh    meat 20,000 

Fresh  meat  and  packing-house  products  mixed 26,000-28,000 

30,000 

"  Goods  subject  to  fifth  class  cover  about  75  per  cent  of  all  merchandise  in 
classification. 

"  The  effect  that  their  competition  had  on  our  business  warranted  a  letter  by 
me  to  our  salesmen  written  on  January  11, 1910,  as  follows  " — 

This  is  a  copy  of  the  letter : 

Ohicaoo,  January  11,  1919. 
Mr.  J.  E.  Hau,  Salesmati. 

Dbab  Sib:  We  are  desirous  of  receiving  full  information  with  regard  to  the 
loss.  If  any,  of  business  with  your  trade  of  perishable  goods,  which  require, 
during  the  hot  summer  period  and  the  cold  winter  season,  refrigerator  car 

The  railroads  during  the  past  two  years  have  not  been  able  to  furnish  the 
refrigerator  car  service  as  formerly.  Some  roads  were  nnable  to  offer  such 
ears  at  all  and  others  confined  their  services  to  one  and  two  days  per  week  and 
then  limited  such  service  to  certain  large  ciHiters  making  it  Impossible  for  us 
to  serve  the  trade  that  we  had  been  accustomed  to  in  the  past.  It  Is  therefore 
our  desire  to  ascertain  from  you  what  our  actual  loss  In  the  trade  has  been  of 
perishable  goods,  such  as  cheese  and  other  perishable  products,  which  require 
refrigerator  service. 

The  large  meat  packing  Industries  had  their  private  owned  refrigerator  cars 
handled  by  tlie  railroads  without  any  change  in  the  service,  the  cars  operating 
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OQ  schedule  delivery  time. '  This  special  service  Intended  and  assigned  tot  the 
meat  Industries  only  has  been  taken  advantage  of  by  the  packers  and  bas 
influenced  the  use  ot  these  cars  for  products  always  handled  by  the  jobbing 
Srocery  trade  and  never  handled  by  the  packers.  The  promise  of  meat  cav 
delivery  service  has  been  responsible  for  taldng  away  from  the  grocery  trade 
a  large  share  of  their  business,  due  entirely  to  the  advantages  tliat  the  packers 
have  received  from  the  railroad  companies.  Furthermore,  the  cars  were  used 
for  goods,  to  a  targe  extent,  of  a  nonperlshable  nature. 

It  is  our  desire  to  ascertain  your  actual  experience  and  observations  with 
relation  to  what  disadvantage  you  have  experienced  and  the  loss  of  trade,  if 
any,  by  reason  of  not  being  able  to  furnish  like  service. 
Yours  very  triily. 

Reid,  MtmoocK  &  Co., 
W.  F.  Bode. 
The  return  answers  are: 

Kai.aai.\z(io,  Mich,,  January  13.  1919. 
Beid,  Mdkdock  &  Co., 

Chicago,  III. 
•  Gentlemen  :  From  observation  on  my  territory  the  large  meat  packers  have 
had  and  now  have  regular  weekly  refrigerator-car  service  to  nearly  all  the  towns 
and  cities  which  1  make.  With  this  service  at  their  command  their  salesmen 
which  call  upon  practically  the  same  trade  as  I  do  had  a  cinch  on  all  the  cheese 
business  and  other  perishable  items  that  I  had  always  sold  heretofore. 

It  has  also  t)e«i  my  observation  that  the  packers  not  only  delivered  cheese 
and  other  perishable  items  in  these  weekly  refrigerator-car  route  cars,  but  also 
canned  foods  and  other  commodities  which  did  not  require  this  service,  Conse- 
qtiently  I  liave  suffered  a  heavy  loss  in  buslueas  iu  perishable  Items,  such  as 
cheese,  etc.,  by  not  being  able  to  furnish  like  strvice. 
Yours  truly, 

J,  E,  Hail. 

Alliance,  Ohio,  January  22,  1919. 
Jlr,  Wu,  F.  Bode, 

Deab  Sik:  H,  S.  Were,  Alliance,  Ohio,  had  purchased  of  me  several  casks 
dill  pieties,  but  owing  to  the  fact  that  Llbby,  McNeil  Sc  Llbby  salesman  made  the 
statement  that  they  would  ship  packages  one  at  a  time  and  Include  same  In 
meat  cars,  which  would  practically  guarantee  prompt  delivery,  which  is  shipped 
by  R.,  M.  &  Co.,  there  was  no  telling  when  goods  would  arrive,  and  because 
customer  had  had  shipments  from  us  which  were  due  before  goods  arrived — 
we  were  requeste*!  to  cancel  his  dills. 

John  T.  Vbaz-b. 

Peobia,  Iu..,  Januaru  2J,  1919. 
Deab  Mb.  Bode:  1  simply  have  no  business  whatever  unless  I  stand  tbe  ex- 
press rate  personally  durlnjj  hot  summer  and  cold  winter  months,  and  my 
annual  business  Kiiffei's  fully  50  per  cent  average  for  the  year. 

The  railroads  never  fall  to  deliver  a  meat  car  on  the  exact  date  as  ad- 
vertised, and  our  shipments  on  the  regular  line  of  merchandise  drag  along  for 
a  week,  sometimes  more. 
Yours  truly. 

P.  A.  LowEE,  Sale»man. 

UsBANA,  Januaru  30,  1919. 
Mr,  Wm.  r.  Bode. 

Dear  Sia:  The  Inability  of  the  railroads  to  furnish  adequate  refrigerator  car 
service  on  this  territory  resulted  in  a  loss  of  practically  all  of  our  perishable 
goods  business  during  the  summer  months,  and  It  Is  only  due  to  the  moderate 
weather  this  winter  that  we  are  not  now  handicapped   to  an  even  greater 

I  hesitate  to  say  what  this  hiss  would  nmount  to  for  fear  of  underestimatln);. 
Tn  fact,  it  is  tmpossllile  to  estimate  the  loss  because  you  appreciate  that  onr 
Inabilitj-  to  supply  merchants  with  our  brands  of  merchandise  on  which  wo 
liave  spent  time  and  money  for  yeniti  to  introduce,  entails  a  loss  that  is  difH- 
cult  to  Hgure  in  dnllnrs  and  cents,  and  It  goes  without  saying  that  tbe  packers 
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witti  tljcir  r^frlnfrntor  <iir  npi-vk-e  tiave  nn  unfair  opporlunlty  to  take  ad- 
viiiitiLKt"  of  tliln  PoDdltlon  iLiii!  repliKV  mir  lirnndH  with  their  own. 

Therf  are  nl)i)Ut  ten  i-uKtiime™  on  this  territory  who  formerly  bought  cheese 
fn.iii  nil'  tliiif  rurfly  buy  it  now,  mid  I  attribute  this  to  the  fact  that  we 
were  iiiinble  to  siipitb'  them  when  weuther  cunilltlon!!  would  not  permit  box 
(■iir  delivery. 

Tti,fse  customers  wimhl  a- 

itm  iilimf,'  wonlil^imoimt  to.ibout  $4.4)00  ii  year. 
Yours  truly, 

Wm.  H.  Oateb, 

Janlary  16,  IfilO. 
Ill',  Rook,  flik-iii/o.  lit. 

liEAR  Sir:  Replying  to  your  favor  of  January  13th.  will  say  I  was  not  able 
til  sell  iiuy  cheese  last  snnitiier,  anil  I  have  always  enjoyed  a  nice  cheese  bus!- 
utiis,  nnil  since  I  liave  been  iil)le  In  ship  elieese  this  fall  ami  winter  I  have  not 
Iwii  able  ti)  Kft  my  old  clieexe  cuHtoiiiera  back,  so  it  bus  hurt  me  quite  a  little 
li)  tliat  line.  I  haven't  Innl  any  ti'ouble  ui)  olives  and  pickles  so  far  this  winter 
IS  the  weather  has  been  very  mild  on  my  field.  The  packers  ship  anything  they 
sell  In  their  refrigerator  cars,  such  as  dry  beans,  milk,  canned  foods,  sirup  and 
sraps.  Hiid  tbev  have  <-ais  in  niiist  all  towns  twlct'  a  week, 
toiirs  truly. 

D.  A.  Zbck. 

IjOQansport,   Ind.,  Jnnuary   16.  1919. 
Mr.  W.  F.  BoitE,  Chicaf/o.  til 

Dear  SiR:  The  matter  of  the  aniount  of  loss  suffered  by  me  personally  for  the 
reasons  mentioned  on  the  other  side  is  a  (iiiestion  which  I  personally  loukeil  into 
wlien  1  was  last  in  Chicago. 

I  believe  that  S50  jier  month  to  me  personally  will  iiot  more  than  cover  the 
direct  loss  in  the  past  year. 

Thinking,  however,  thfi"  was  a  matter  over  wliich  K.,  if.  &  Co.  liiul  no  con- 
trol, I  hesitated  about  saying  anything  of  this  matter  of  tlie  quicker  service  of 
tiie  meat  packers.  These  people  in  the  last  year  have  bad  a  car  and  some  of 
tlieiii  two  cars  running  on  I'egular  schedule  to  Lc^nnsport.  while  It  took  us  as 
much  as  15  days  days  to  get  goods  through  the  re^ilar  channels. 

Assuring  you  I  will  do  anything  In  my  jviwer  to  help  correct  this  In.lustice 
o  remain, 


a  date 


Ben  Sell. 


i  atid  do  lose  lots  of  business,  and  are  at  a  great 
ilisartvantage  when  the  packer  car  delivers  most  any  day  goMis  that  is  quick 
wfrlgerator  service.  It  Just  kills  the  cheese  business.  I  don't  know  what  the 
actual  loss  would  be.  but  I  do  knoiv  we  lose  lots  of  busluess.  They  deliver 
Bnythiog  in  these  cars. 

"  D.  K.  Habknebs." 
One  of  our  salesmen. 

Mr.  Bbb:e».  How  many  more  letters  have  you  got,  Mr.  Bode? 

Mr.  Bode.  I  have  got  three  more.  Tbey  cover  some  different  features  which 
I  think  the  committee  ought  to  hear,  because  they  come  direct  from  the  men 
on  the  firing  line;  they  know  what  Is  doing.  We  want  you  gentlemen  to  l4now 
whut  the  people  that  are  trying  to  make  a  living  and  are  selling  goods  for  us 
are  up  against. 

Mr.  Breed.  These  salesmen? 

Mr,  Bode.  Tes.    Here  is  another  letter : 

Warsaw,  Ind.,  Jannnrii  IT,.  19IH. 

Gentlemen  :■  My  loss  from  not  having  refrigerator  service  in  summer  begin- 
ning in  May  and  lasting  until  October  20  is  big.  I  enjoy  a  splendid  cheese  busi- 
ness during  the  cool  months,  but  have  to  pass  all  this  fine  business  during  the 
warm  months.  I  tried  shipping  some  cheese  in  tiie  furly  s 
lud  trouble. 
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It  sure  would  be  b  big  belii  if  you  can  secure  refrigerator  service.  It  is  hard 
to  estimate  my  iose  of  business  on  account  of  not  baving  refrigerator  service. 
For  instance.  I  have  many  customers  buying  our  clieese  during  the  cool  months 
end  have  to  lose  them  during  the  warm  ones. 

Tbla  lets  him  get  away  from  me  and  It  Is  sometimes  bard  to  get  him  back, 
which  also  takes  time  aud  delay  In  getting  him  stari^  again. 
I  lose  lots  of  business  on  pickle  and  perishable  goods  in  winter. 
I  believe  I  am  safe  in  saying  I  could  increase  my  business  15  per  cent  by 
having  refrigerator  service. 
Very  truly, 

H.  W,  MaiEB. 
Another  letter: 

JaiJUABT  15,  1919. 
Red,  MiranocK  &  Co., 

OMoago,  III. 
De&b  Sibs  :  Uy  business  has  been  decreased  by  00  per  cent  by  the  restric- 
tions on  shipping  cheese  and  like  products.    How  much  this  has  hurt  future 
business  is  bard  to  tell.    My  business  ou  cheese  was  increasing  at  the  time 
this  rule  was  put  into  etTeot  and  consider  that  it  decreased  75  per  cent. 
Yours  truly, 

C.  A.  I 


That  is  the   rule  empharized  by  the  notice  from    the  Chicago  ft   North 
Western  Railway  Co.  during  that  cold  period. 
Here  is  another  letter : 

Deak  Mb.  Boom  I  would  say  that  on  cheese  alone  I  could  sell  at  least 
$5,000  more  a  year  if  we  had  the  refrigerator  service  that  the  packing  houses 
liave,  and  it  is  quite  a  talking  point  for  them  on  a  number  of  items  which 
tb^  have  the  advantage  on  this  account. 
Tours  truly, 

J:  E,  Gant. 
That  is  the  particular  point. 
Here  is  another  letter: 

St.  Loins,  Mo.,  January  16,  1919. 
Deab  Sib:  During  hot  and  cold  weather  I  am  compelled   to  discontinue 
selling  perishable  goods  in  my  territory  outside  St.  Louis,  Mo. 

During  the  same  time  the  packers  take  over  practically  all  the  kind  of 
business  and  deliver  from  their  refrigerator  cars.    The  merchant  gets  In  the 
habit  of  buying  of  them  and  during  the  balance  of  the  year  I  am  of  the 
opinion  I  do  not  get  my  full  share  of  this  trade  on  this  account. 
Tours  truly, 

W.  L.  Filming. 
Here  is  a  letter  from  OklaWma : 

Mb.  Boms:  We  lost  a  lot  of  cheese  business  In  August  of  last  year  In  the 
following  cities  on  account  of  no  refrigerator  service:  Lawton,  Okla.,  El  Reno, 
Sapulpa,  Muskogee,  Okmulgee. 

I  had  orders  from  above  cities  returned  to  me  account  of  no  refrigerator 
service. 

Glass. 

JOLiET,  In.,  January  18,  1919. 
Messrs.  Reid,  Mtjbdock  &  Co., 

Chicago,  JU. 

Gentlemen  :  Answering  your  letter  on  the  reverse  side  I  certainly  agree 
with  you  In  that  the  short;age  of  refrigerator  service  in  both  summer  and 
winter  months  has  handicapped  us  In  making  deliveries  of  perishable  goods. 

First,  the  extremely  cold  weather  we  had  last  winter,  the  lark  of  protection 
to  items  such  as  cheese  and  bottled  goods,  was  responsible  for  hundreds  of 
dollars  of  business  for  the  reason  we  could  not  make  a  safe  delivery.  I  recall 
one  specific  case  of  Nelson  Bros.,  DwlRht,  JU.,  where  I  had  made  a  sale  of 
fiye  and  one-half  boxes  of  Monarch  twins.  When  the  cheese  came  In  It  was 
frozen  through.  Nelson  Bros,  shipped  same  back  and  have  never  bought  a  pound 
of  cheese  from  me  ^nce,  although  it  was  no  fault  of  mine  or  B„  M,  &  Ca 
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Another  Bi^eclflc  case  happened  last  snmmer  wben  the  restrictions  were  placed 
on  perishable  goods  without  refrigerator.  On  June  5,  order  No.  16.  I  sold 
Bojer  &  ErvingtOD,  Pontiac,  111.,  five  hoops  of  Long  Horn  cheese.  At  this  time 
the  Illinois  Central  advertised  to  send  refrigerator  to  Pontiac  once  a  week.  Due 
to  a  misunderstanding  relative  to  time  of  departure,  the  couslgnment  of  cheese 
waa  taken  to  the  depot  ft  number  of  different  times,  and  as  many  times  refused. 
My  customers  received  this  shipment  about  August  8  via  express.  I  have  not 
bwn  able  to  sell  them  'since,  as  they  claim  that  they  can  get  it  promptly  from 
tbe  packer's  car  and  delivered  to  their  door. 

I  feel  that  It  Is  absolutely  necessary  that  something  be  done  to  remedy  condi- 
tions of  this  nature  or  we  grocery  salesmen  will  be  looking  for  a  soft  spot  to 
light  I  do  not  believe  any  of  the  boys  will  object  to  fair  competition  from 
these  people,  but  with  such  conditions  before  us  we  are  ready  to  fight. 

Believing  that  there  Is  some  remedy  in  sight,  I  remain. 
Respectfully,  yours, 

»     J.  W.  Babber. 

JAN0ABY   18,  1919. 

Mr.  W.  F.  Bode. 

DEiB  Sib  :  No  doubt  I  lose  80  per  cent  of  business  of  account  of  not  being  able 
to  get  refrigerator  service. 
Tonfs  truly, 

J.  G.  Hanna. 
Here  Is  a  letter  from  Missouri  and  Kansas : 

Januaky  18,  1916. 
Deae  Mb.  Bode:  Tour  inquiry  on  other  side  carefully  noted,  and  wish  to  say 
that  on  account  of  lack  of  refrigerator  service  during  the  hot  and  cold  months 
of  the  year  I  have  lost  nearly  all  my  cheese  business  which  I  enjoyed  in  former 

Have  also  lost  some  pickle  business,  which  the  packing  houses  are  getting. 
In  fact,  they  get  the  business  on  nearly  all  the  perishable  items  during  Uie 
eitreme  cold  or  hot  weather. 
The  retailers  cuss  tbem,  but  give  them  the  business. 
Tours  truly, 

M.    0.    AlXQAIEB. 

I  won't  bore  you  with  too  much  of  this  that  is  all  in  the  same  tine.  .Here  is 
one  more  I  might  read : 
Mr.  W.  F.  Bode. 

Deae  Mk.  Bode  :  In  reply  to  this  letter,  it  is  very  hard  to  estimate  just  how 
muL'h  trade  I  have  lost  by  not  being  able  to  compete  with  the  packers  in  giving 
refr^rator  service.  Time  after  time  In  taking  orders  from  different  accounts 
perishable  items  would  come  up  and  enstomers  would  say,  "  I  will  get  that  from 
Swift  or  Armour;  their  car  will  be  in  this  week,"  etc.  In  nearly  every  case 
if  we  were  in  the  same  position  regarding  service  they  would  never  get  the 
chance  to  get  the  order,  and  this  is  their  big  item,  espeeiallyin  hot  weather. 
Ihey  boast  of  the?r  refrigerator  service  and  in  lots  of  cases  get  more  money 

Xow,  I  want  to  get  this  clear  in  the  minds  of  you  gentlemen  ;  this  is  from 
the  men  on  the  road.     [Continuing:] 

They  boast  of  their  refrigerator  service  and  in  lots  of  cases  get  more  money 
than  we  do  on  cheese,  bnt  customer  is  compelled  to  buy  of  them. 

When  I  was  in  Indiana  I  had  more  trouble  than  now,  as  I  was  in  direct 
ronjpetltion  with  the  Chicago  branch.  I  have  sold  lots  of  cheese  in  hot  weather, 
only  to  have  regular  order  go  forward  with  cheese  omitted,  the  house  wrMing 
■  customer  that  cheese  would  follow,  as  they  could  only  have  refrigerator 
service  to  their  town  once  or  twice  a  week.  The  trade  stoon  got  tired  of  this 
paying  two  cartage  charges,  etc.,  and  It  got  so  at  times  of  the  year  Ihat  I 
sold  practically  no  perLshable  goods  whatsoever,  only  to  see  this  bunch  of 
get  the  business. 

I  have  talked  to  a  good  many  merchants  and  very  few  buy  of  the  packing 
house  Iwcause  they  like  their  methods,  and  everything  b^g  equal  give  the 
other  fellow  the  preference.  Another  thing,  I  have  had  merchants  state  they 
got  this  item  or  that  Item  (regular  grocery  item)  from  Swift  or  Armour  had 
cheese  coming,  and  they  shipped  grocery  staples  unperlshable  In  their  refrig- 
erator cars,  while  our  cheese  was  waiting  until  certain  days  to  get  this  service. 
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I  will  say  tliis.  if  I  was  iihlt-  to  jjivt'  wrvice  like  the  packers  on  porlwimbie 
t-iioiln,  I  coiilil  (lonlile  my  siilra  of  wurli  iteiiiH,  anil  I  wotilil  not  ask  to  Iwve 
unp>>riiilial>l(>  ItoniM  included  tikt-  ttipy  ilo.  of  iimrHe,  thiit'it  ilieir  Kraft:  thitt'^ 
how  they  Ket  tlietr  line  into  niottt  uf  tbe  KtorvH.  They  iMtast  tbey  are  Che 
l>tu:t:eiit  hunillers  iif  thlx  iiuil  tliut,  anil  tttey  hpII  to  R.,  M  &  Co.,  etc.  Altogetlier. 
Ilii"y  are  unfair  com  pet  1  tors. 
Tiiui'B  v^ry  truly, 

A.     J.    BlSCBUAN. 

'■  Of  tiHirse.  tliiH  stHtenient  with  iTfereiife  to  •  Why.  we  sell  to  the  wholewile 
^ircKHT.'  that  pnihfibly  Is  a  Halenman's  nricnuient  rather  thiin  ini  arRument  thnt 
is  Inflnenced  liy  the  priiiclpalc  of  the  mnoeni,  biit  It  does  give  tiie  salesmiui 
the  iijipiirtiuiity  to  make  that  trtatement. 

(Continuing  reading  from  Mr.  Bode'a  testimony  at  hearing  before  Committee 
iin   Interstate  and  Foreign  Commerce  of  the  Honee:) 

"An  ailvaiitaiee'whieb  the  packers  have  in  the  minimum  car  is  this: 

"For  liiwtance,  they  ship  a  lO.OOO-ixmud  nilninium  car  to  Milwaukee,  Wis, 
The  freight  on  fresh  meats  In  that  minimum  i'ar  Is  37i  cents.  It  costs  thpiu 
I'lr  10,000  iKiuuilM  *37.fiO.  On  Krneerles,  Ifi.OOO  poundfl,  the  average  is  22  centB, 
makinir  the  cost  imly  ^^t.  But  when  jiackeil  nith  otiier  Items,  same  10,000 
[lonnil  car,  only  3.000  pounds  of  dressed  Iieef  was  included  at  the  high  rate,  it 
wonid  be  jll.aT)  for  the  beef  and  on  alt  other  packinR  house  products,  IncludlnK 
simoke<l  meats  and  groceries.  7.000  iiounds  at  the  22  cent  rate,  or  ?1^.40.  whicli 
u'oiild  make  the  total  $26.65,  as  against  a  shipment  by  the  grocers  in  order  to 
get  a  rpfrlgerntor  car  of  l.OOO  pininda  of  cheese  and  14,000  pounds  of  other 
goods,  the  cheese  taking  a  31}  cent  rate  of  $3.15.  and  the  14,000  pounds  takins 
a  22  cent  rate,  or  $.'i0.80,  a  total  paid  to  the  railroad  by  the  grocer  of  $33.95. 
and  a  total  paid  by  the  packer  of  .$26.65,  or  $7.30  less  revenue  that  the  raliroaii 
receives  from  the  packer. 

"  It  Is  e.itlmatetl  the  packer  has  approxiniiitely  10,000  peddlar  curs  in  service 
/ill  told,  according  to  their  reports  to  the  railway  commission,  they  have  about 
30,000  refrigerator  cars,  of  which  approximately  one-third  are  nsed  for  peililler 
car  service.  If  10,000  cars  save  $7.30,  that  would  be  approsimatrfy  $70,000  on 
those  cars  for  everv  movement  thev  made,  and  If  those  ears  moved  100  dayn 
III  the  year.  It  would  be  one  hundi-ed  times  that  am<iunt,  or  about  $7,000,000 
that  the  railroads  receive  less  In  carrying  the  packer's  refrigerator  cars  thuii 
■  >rher  like  ciii's  for  other  shippers. 

"Now.  see  how  it  figures  out  to  the  packers'  advantage  and  how  the  ra!!- 
rnails  lose  on  the  full  carload  shiiimentw.  .\  i>ackers'  nilniinum  cai'  is  30.000 
I)onn:ls  when  containing  packing  house  products,  wliereas  all  other  shippers 
have  a  nilnlunnii  car  from  .S6.000  to  40.000  iiounds.  Take  a  movement  of  240,000 
liounds  of  freight.  The  railroad  linndles  only  six  cars  of  40,000  pounds  for 
every  otiier  shli)per,  but  it  handles  eight  cars  of  30,000  pounds  for  the  packers. 
Tbe  railroad  remlers  a  third  greater  service  on  packers'  cars  but  gets  no  more 
money.  They  handle  eight  cars  with  a  lower  minimum,  and  the  only  basis  fur 
that  minimum  is  the  fact  that  they  have  tt  for  packing  house  product. 

"  Now.  the  packers  realize  that  they  innst  own  the  distribntlng  ears  for  the 
pedlar  car  service.  If  owneil  by  rnilronils,  they  would  lose  the  special  privilege 
of  ever>-  town  and  for  any  day.  but  would  have  to  accept  the  regular  schedule 
service  of  the  Yailroads.    That  is  why  they  want  to  hang  on  to  their  private 

At  that  point  5Ir.  Hamilton,  of  the  conuntttee  of  the  House,  asked  the  ques- 
tion: 

•'  Does  this  same  minimnm  apply  to  refrigerator  cars  owned  by  Ilie  railroad.^?" 

The   answer   was: 

"  If  the  iiacker  calls  for  a  refrigerator  car  from  a  railroad,  the  siune  minlnnuii 
wiiuld  apply :  yes,  sii'." 

Ouestion:  "What  Is  the  reason  for  that?" 

Answer:  "The  reason  is.  with  meat  and  packing  house  products,  like  they 
did  with  the  pelbir  cars,  in  order  to  move  it  qidckly  and  save  It  from  beins 
held  for  heavier  weights  and  to  pi'event  longer  delays,  they  " — the  rallrods-— 
"said,  'we  win  agree  oiv  a  30.000  pound  minimum  for  packers'  cars;'  that  is, 
for  packing  house  products.  When  you  take  fresh  meat  alone  it  is  20,000 
poimds ;  that  is.  they  move  a  20,000-ponnd  car  loaded  with  fresh  meats.  Wheii 
they  include  what  they  call  packing  house  products,  it  runs  that  up  to  SCfK"! 
pounds.    That  means  smoked  and  cured  meats,  and  ever>'tliing  of  (hat  kind. 

"  Now,  the  big  or  the  special  feature  I  call  your  attention  to  on  that  mint- 
mum  car  for  the  packer  is  this :  If  they  go  into  the  rice  business,  or  the  coffee 
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liusiiipss,  nnd  these  other  businesses,  they  can  load  a  car  with  rice  and  put  in 
one  bos  of  meat,  not  fresh  meat  mind  you,  but  Just  any  bind  of  meat,  and  they 
can  get  the  30,000  pound  minimum  car  rate,  by  calling  it  packing  house  prod- 
ucts. If  the  wh<rtesale  grocers  want  to  ship  a  carolaU  of  rice  we  have  to  put 
ill  40.000  pounds.  The  railroads  would  not  accept  our  car  and  give  us  the  car- 
load rate  unless  we  put  40,000  pounds  in  the  car.  On  the  other  hand,  if  the 
pacter  would  ship  30,000  pounds  of  rice,  29,950  pounds  of  rice  and  a  50-pound 
bos  of  meat,  he  would  get  that  put  through  as  a  meat  car  or  a  packing  house 
oir,  and  would  get  the  low  minimum  of  30,000  pounds." 

Mr.  BsEED.  Mr.  Bode,  if  you  as  a  wholesale  grocer  should  ship  some  meat- 
food  products,  as  the  iMCker,  wouldn't  you  get  the  same 

Mr.  BouE  (Interposing).  Let  me  answer  that.    Mr.  Hainlltou  aske:i: 
■'  Would  you  get  the  same  rate  if  you  put  in  30,000  pounds?" 
Answer:  "Yes,  air;  now.    We  have  done  that  and  for  two  years  we  tried  it 
out.    We  got  onto  their  scheme  and  tendered  such  cars  to  the  railroads,  and 
Iliey  refused  them.     Since  then,  when  we  want  to  ship  a  commodity  in  a  full 
tarload  way,  we  get  the  30,000  pound  rate  by  simply  putting  a  bos  of  meat  In." 
That  was  an   experiment. 

'"  \s  I  say,  the  packers  reallae  they  must  own  distributing  cars  for  pedlar 
inr  service.  If  owned  by  the  railroads  they  would  lose  the  special  service  priv- 
ilege to  everj-  town  and  for  any  day,  but  would  have  to  accept  the  r^ular 
schedule-  service  of  the  railroads.    That  Is  why  they  want  to  hang  on  to  their 

Mr.  BiiEi!:i>.  So  tliat  in  order  to  avail  yourself  of  this  equal  privilege  you  have 
to  sell  to  the  retailer  some  of  the  packers'  meat  food  products ;  buying  them, 
acquiring  them,   and  shipping  them? 

Mr.  Bode.  We  would  have  to  go  Into  the  meat  packing  business  to  do  that. 

Mr.  BwQED.  Or  else  buy  their  products  and  ship  them? 

Mr.  Bode.  No,  we  couldn't  even  buy  their  products  and  handle  them  in  the 
«Dj  the  Jobber  handles  them.  We  would  have  to  go  into  the  meat-packing 
business  and  have  the  facilities  that  the  meat  packer  has  with  reference  to 
$^rltcb  tracks  and  side  tracks,  etc. 

Judge  Hainer.  Why  couldn't  you  buy  some  meat;  50  pounds? 

Mr.  BoDC  Well,  I  am  simply  saying,  as  I  suggested  before  In  reading  this 
testimony  here,  that  the  railroads  would  not  give  us  the  service  that  they 
give  the  packer  by  reason  of  Che  immense  magnitude  or  the  number  of  cars 
that  they  now   tender  tlie   railroads. 

Judge  H.41NEE.  Have  you  actual  cases  where  they  have  put  in  28,000  pounds, 
tor  Instance? 

-Mr.  Bode.  Oh,  we  have  done  that,  Judge,  and  then  they  refused  it,  and  then 
we  called  their  attention^ — 

Judge  Hainer  (interposing).  That  Is,  you  got  Just  a  few  cars  through  that 

Mr,  Bode.  Well,  when  we  tendered  it  first  they  refused  it. 

ilr.  B3KED.  Tendered  what? 

Jlr,  Bode.  Tendered  a  car  with  30,000  pounds,  with  a  case  of  meat,  and  they 
refused  it. 

Mr.  Bbexd.  They  refused, It! 

Mr.  BouE.  Yes. 

Mr.  Bbeed.  On  what  ground? 

Mr.  Bode.  On  the  ground  that  that  was  not  a  shipment  by  a  meat  packer. 

Judge  HAiNEa.  Oh,   yes. 

Mr,  BffljE.  And  then  when  we  called  their  attention  to  the  fact  that  here  we 
Have  knowledge   of   their   shipping 

Mr.  Bbeed.  Who   are  they! 

Judge  Haincb,  The  packers. 

Mr.  Bode  (continuing).  We  have  knowledge  tliat  the  packers  are  shipping 
SIMKN)  uilnlmnm  as  a  packers'  car  because  it  containeil  meat,  they  accepted  the 
siiipuient.  And,  as  I  say,  we  nuide  some  shipments  to  Buffalo  and  tu,  I  think, 
I'lltshurgh  by  simply  putting  in  one  case  of  meat,  and  It  went  through  with 
ilit>  lower  ininlniuni  basis. 

Jlr.  Breeu-  T^at  was  after  you  called  to  their  attention  the  fact  that  the 
luii'kpr  WHS  doing  the  same  thing! 

Mr.  BouE.  Yes.  It  was  legitimate;  they  had  the  schedule,  they  had  the 
''liLKHlIlcatlon,  and  any  shipper  can  to-day  make  a  shipuK>nt  of  29.000  pounds 
of  any  Item  end  put  in  a  box  of  meat  and  get  30,000-pound  minimum  carload 
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The  Chaibuan.  Do  you  pursue  that  practice  frequently? 

Jmlge  Haines.  Does  the  Interstate  Commerce  Commlesion  permit  that  prac- 
tice? 

Mr.  Bode.  Oil,  yes ;  because  it  is  a  pubiiahed  tariff  by  the  Interstate  Com- 
merce Commission  that  when  meats  are  included  It  sliall  be  considered  a 
packiug-houae  shipment. 

Judge  UAiNEti.  But  isn't  that  an  evasion  of  the  law? 

Mr.  Bode.  It  In  a  technical  evasion,  but  It  was  created,  Judge 

Judge  HAiNEg  (interposing).  Not  for  the  benefit  ot  the  grocery  peoide,  but 

Mr.  Bode.  No,  It  was  created  with  never  a  thought  that  it  would  be  utilized 
to  that  extent.  The  packing-house  product  was  considered  the  product  usuallf 
produced  or  manufactured  by  the  packer,  and  it  was  never  thought  that  thej 
would  use  It  for  groceries. 

The  Ghaibman.  Well,  every  one  can  have  the  advantage  of  tliat  same  rule, 
can  they  not? 

Mr..  Bode.  To-day  they  can  have  the  advantage  of  that  same  rule. 

The  Chaibuan.  Is  it  practiced  to  any  extent  by  any  one  besides  the  packers 

Mr.  Bode.  No,  nobody  makea  sUpmenta  that  way. 

Mr.  Hali.  But  you  only  got  the  advantage  of  the  rates  that  way.  How  about 
the  service? 

Mr.  Bode.  Well,  the  service  for  me,  unless  I  Iiave  got  a  sign  on  there,  "  This 
is  Armour's  car,"  I  couldn't  get  that  service  in  a  million  years. 

Mr.  Hall.  No  matter  if  you  did  Include  meat? 

Mr.  Bode.  Oh,  no.  Just  in  passing  I  will  say  this,  that  my  experience  in 
coming  in  contact  with  the  employees  of  railroads  is  thia — I  was  educated  up 
to  thia  degree.  Whenever  you  see  a  packer's  car,  that  means  fresh  meat,  and 
stop  everything  and  push  that  car  through. 

Mr.  Breed.  Well,  is  the  packer's  car  identified  by  any  printing  or  otherwise 
upon  It? 

Mr.  Bode.  Every  one  of  the  packers'  own  cars  have  their  respective  names 
thereon,  and  they  have  well-established  trade-marks  and  colors. 

Mr.  BbeQ).  They  are  painted  in  bright  colors? 

Mr.  Bode.  They  are  painted  in  bright  colors. 

Mr.  BasED.  And  are  easily  distinguishable? 

Mr.  Bode.  Very  much  so.  And  they  are  known  at  once,  and  when  a  railroad 
switchman  sees  that  car  he  says — and  now  these  are  statements  made  to  me 
direct  by  railroad  men^"  Stop  everything.  This  car  has  got  to  go."  And 
to  Illustrate  that  point,  Mr.  Ackerlv,  of  Che  firm  of  Breed,  Abbott  &  Moiian, 
was  on  his  way  from  Chicago  to  New  Tork,  and  he  informed  me  that  the  New 
York  Central  "Century"  was  sidetracked  between  New  York  and  Albany  to 
let  some  packers'  cars  go  by. 

Mr.  BsEED.  That  Is,  that  he  saw  this? 

Mr.  Bode.  Tes,  he  saw  the  Century  sidetracked  to  let  the  packers'  cars  go  by. 
But  I  will  qualify  by  saying  that  I  believe  that  I  would  have  done  the  same 
thing,  because  undoubtedly  cars  were  needed  for  Oovemment  use,  and  I  think 
every  service  ought  to  he  sidetracked  when  that  condition  exists. 

The  Chaibman.  If  these  cars  are  loaded  with  meat  it  Is  a  worthy  thine. 
Isn't  it,  to  expedite  them  as  much  as  possible? 

Mr.  Bode.  Yes,  sure,  absolutely.  I  say  If  you  can  double  the  speed,  double 
!t.  It  Is  a  wonderful  service.  And  the  people  of  this  country,  as  long  as  they 
have  got  the  ability  to  get  the  high-class  meats  and  the  high-class  products 
that  these  packers  do  produce,  quickly,  for  their  consumption  and  need,  we 
ought  to  work  up  some  plan  to  give  them  speedier  service ;  that  is  my  conten- 
tion.   And  if  I  was  In  the  packing  business  T  would  work  along  that  line. 

In  the  testimony  before  the  committee  of  the  House,  Mr,  L,  D.  H.  Weld 

The  Chaibuan  (Interposing).  Mr.  Bode,  I  don't  believe  that  we  need  to 
repeat  all  that  testimony  before  the  committee.  We  have  that  in  our  files,  and 
those  questions  and  answers  I  think  are  available  to  us,  without  going  Into 
it  here  now. 

Mr.  Bode.  The  only  point  that  I  want  to  make  is  that  the  particular  points 
that  affect  this  issue  are  picked  out,  which  might  be  of  some  assistance  to  yon 
in  your  committee,  and  there  is  only  this  part  that  I  want  to  finish. 

The  Chaibuan.  All  right ;  go  ahead  and  finish. 
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Mr.  Bode.  In  Oie  testimony  before  the  committee,  by  Mr.  L.  D.  H.  Weld,  that 

was  reported ^ 

Mr.  Bbeed  (interposing).  Who  is  het 

Mr.  Bode.  He  is  Swift's  economist. 

Mr.  Bbebd,  Former  professor  of  economics  at  Yale  University? 

Mr.  Bode.  Yes. 

The  Chaibuan.  That  Is  already  in  the  record. 

Mr.  Bode  (reai31ng) : 

"In  the  testimony  before  tbe  committee  by  Mr.  L.  D.  H.  Weld,  that  was  re- 
ported, he  said,  if  be  is  quoted  correctly : 

" '  Many  smaU  packers  have  testified  ttefore  the  committee  that  they  have 
no  complaint  to  make  concerning  the  operation  ot  the  stockyards,  and  that  they 
are  doing  a  prosperous  business;  that  there  is  no  need  for  the  proposed  legis- 
lation to  take  over  the  refrigerator  cars  and  stockyards.  In  which  the  large 
packers  are  interested.  The  principal  reason  the  packers  are  interested  In 
these  facilities  is  to  secure  adequate  and  efficient  service.  Under  no  system 
of  Government  ownership  or  railroad  ownership  could  the  service  be  as  efficient 

Now,  this  Is  my  statement; 

"  I(  you  win  analyze  and  regulate  tills  railroad  proposition,  they  would  not 
be  rendered  the  service  that  would  let  them  grow  to  where  they  have.  We  do 
not  deny  their  growth,  and  do  not  want  to  stop  them,  but  give  us  an  even  break, 
tbat  is  ail ;  give  us  a  fair  show. 

"Last  winter  espedaliy,  due  to  the  fact  that  the  Qovemment  had  great  need 
for  refrigerator-car  service,  the  railroads  could  not  give  us  any  service  at  all, 
practically  speaking.  There  was  never  a  day,  however,  when  the  peckers  were 
denied  a  minute's  service.  And  the  reason  given  us  by  the  railroads  why  they 
could  not  render  us  refrigerator-car  service  for  our  perishable  goods  was,  they 
Bald,  they  were  obliged  to  deliver  their  refrlgeator  cars  to  the  packer,  so  that 
the  packer  could  put  Government  meat  Into  railroad  cars,  and  the  packers 
saved  tbeir  own  cars  for  their  own  customers.  In  that  way  their  service  to 
Iheir  customers  was  nn interrupted,  and  we  lost  our  business." 

Now,  those  are  actual  facts,  gentlemen. 

(Heading  from  testimony  before  House  committee:) 

"The  railroads  were  under  the  control  of  the  Qovemnient.  Whenever  the 
packer  wanted  a  car  for  Go.vernment  service  for  the  transportation  of  meats, 
he  called  upon  the  railroad  for  a  railroad  refrigerator  car,  and  did  not  use  his 
own  car.  He  used  his  own  car  for  the  transportation  of  his  own  meat  and  other 
goods  handled." 

Mr.  Bredi.  You  mean  the  groceries  and  unrelated  products? 

Mr.  Bode.  Yes. 

Mr.  Breed.  That  covers  that  feature  of  it. 

Mr.  Bode.  The  packers  have  now  a  monopoly  of  the  pedlar  car  system  of  the 
United  States.  I  am  sure  the  I.  C.  C.  records  will  show  they  own  more  refriger- 
ator cars  for  this  class  of  service  than  all  the  railroads  of  the  United  States  put 
COifether. 

Mr.  BsGED.  Those  figures  are  already  In,  Judge,  day  before  yesterday. 

Mr.  Bode.  We  stand  for  equality  of  opportunity  and  equality  of  service  by  the 
railroads  to  the  business  Interests  of  the  country,  and  not  preferential  service  to 
only  a  few,  thereby  fostering  monopoly  and  advantage  to  the  few  as  against  the 
Dieny.  We  are  not  opposed  to  the  packers  as  such,  nor  to  th^n  as  competitors.  U 
such  enterprises  are  not  benefited  by  special  privileges.  If  they  or  others  de- 
sire to  become  legitimate  competitors,  we  welcome  them.  But  there  must  be  no 
combining  with  the  meat  business  in  the  matter  of  Joint  sales  and  Joint  dis- 
tribution, but  a  separate  and  distinctive  grocery  organization,  compdltng  the 
use  of  the  regular  railroad  channels,  such  as  we  are  only  able  to  use  and  obtain 
in  the  distribution  of  our  goods  to  the  trade. 

■Tudce  Haimeb.  Well,  as  a  matter  of  fact,  do  they  do  any  business  along  the 
rame  line  that  you  do — distribute  groceries  In  box  cars  for  the  packers?  Do  the 
packers  In  fact  do  any  business  along  the  regular  grocery  channels  In  distribut- 
ing groceries? 

Mr.  Bode.  Why,  that  Is  our  case,  Judge. 

The  Chaibuan.  I  am  afraid  you  are  not  clear  on  it  He  means  distribution 
of  groceries  outside  of  in  their  pedlar  cars ;  in  any  other  way  than  through  their 
pedlar  cars? 

Mr.  Bode.  Why,  yes;  they  deliver  to  the  branch  houses,  of  which  they  have 
many  hundreds. 
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Mr,  Breed.  Thousaods. 

Mr.  Bode.  Or  tliousniwls.  Ami  tliese  brunch  Iioiiwm  coiistitutP  iirnc-tfcally  a 
branch  grocery  house  as  ivfU  ns  a  branch  meiK  estublishnifnf.  Anil  the  Kruoers 
of  that  town  go  to  that  branch  house  and  get  tbeir  eiipplies, 

Mr.  Brekd.  Iu  other  worriH,  these  bi-aneh  honseH  nre  notLlus  nuire  tlmii  neve 
wholesale  grocery  houses? 

Mr.  Bode.  No ;  these  branch  houses  are  nothtntr  more  thnn  iie«-  ivhnlesnle  gro- 
cery houses. 

Judge  Haisbs,  Where  do  they  ^et  their  gnHvrfes  to  tjtke  to  tliew  branch 
houses? 

Mr.  BoDti  From  their  couiuuiti  ceiitfi-s.  They  eltlier  Hhi|>  direct,  or  they 
have  their  stocks  carried  In  Chicaso.  Auil  tliey  have  what  nilclit  Iw  termed 
their  bulk  sn|iplles  of  nil  ot  the  pr<Htucts  In  our  line  that  they  hanillp.  Including 
their  own  line.  And  If  Feorta  or  Bloomlnfiton  or  Colunilms,  Ohio,  or  any  of  these 
towns  where  a  distributinR  point  exists,  wants  n  certHin  line  of  f(oo<la,  they  put 
these  goods  for  that  branch  house  Into  tlietr  earn  and  make  n  diiwt  sbljunent  to 
that  town. 

■Tvdt.'e  Haineh.  Iu  what  cars  do  you  lueiiii  no\^'? 

Mr.  Bode.  In  their  refrigerator  curs. 

Judge  Haineh.  Oh,  yes;  but  what  I  ask  you  is:  I>ld  they  ship  grwerles  In  any 
other  cars  except  tliese  refrigerator  cars  and  iietUar  curs? 

Mr.  Bode.  They  may  in  this  way,  Judge.  If  they  lunight  the  output  of  a  can- 
nery they  may  Instruct  that  ciinner  to  send  a  car  of  com  ov  a  ciiv  of  tomatoes  or 
a  car  of  peas  direct  In  a  bos  car  to  that  distributing  point  If  that  point  could 
handle  as  much  as  a  carload.  But  I  don't  think  they  supply  as  much  as  a  carload 
of  any  one  product  to  one  branch  bouse.  Their  system  is  to  assemble  these  goods 
in  their  common  centers,  and  then  Bll  an  order  for  that  hrani-h  on  a  Ifirjfe  or 
wholesale  scale  the  same  as  they  would  fill  an  order  for  a  small  cusfonier  in  a 
small  way.    Do  I  make  myself  clear? 

The  Chaibman.  But  most  of  tlieir  transportation  is  done  In  the  refrigerator 
cars? 

Mr.  Bode.  Most  of  their  transportation  Is  done  In  the  refrigerator  car  service. 

Judge  Haineb.  What  I  wanted  to  get  clearly  in  mind  was  this,  about  these 
branch  houses,  how  they  fill  those  hran<-h  houses  with  the  uiirelateil  com- 
modities? 

Mr.  Bode.  From  the  stock  yards,  for  all  the  coniuiodlties  that  that  branch 
house  manager  sends  an  order  to  the  main  house  for.  He  may  want  a  variety 
of  all  these  items,  ttecause  the  trade  there  have  asked  for  It,  or  he  nuiv  say, 
"  Send  me  just  a  half  »  car  of  thi.s  iiml  half  a  car  of  that."  It  iiiuy  l)e  a  half  a 
car  of  beans  or  a  half  a  ear  of  some  particular  Item  that  that  parliculiir  section 

Judge  Hainer.    And  that  is  forwarded  in  these  refrigerator  |>e4llar  cars? 

Mr.  Bode.  Yes,  that  is  forwarded  In  these  refrigerator  pedlar  cars. 

Judge  Hainer.  Or  In  refrigerator  cars? 

Mr.  Bode.  Yes.  Now  to  tlUistrate'a  little  further,  Judge.  If  the  pai-ker  uses  a 
given  bos  car,  and  that  car  was  loaded  In  Chicago,  and  not  known  as  a  iwcker's 
car,  it  would  receive  a  slower  service,  or  the  same  slow  service  that  my  car  would 
receive.  But  the  minute  that  that  car  comes  from  the  packing  house,  switched 
by  the  packing  house  switching  aiTarigpiiients.  with  the  iMicker's  name  on  it  it 
is  accepted  as  a  meat  car.     It  niay  tuit  have  a  i>ouu(l  of  meat  iu  it. 

Judge  Haineb.  That  Is  the  question  I  was  going  to  nek  you.  When  the.v  use 
these  bos  cars  Is  It  laheled  the  same  as  the  meat  car? 

Sir.  Bode.  No,  but  they  seldom  use  a  box  car.  They  use  all  their  refrlgenitor 
cars  to  move  their  products.  They  may  occasionally  use  a  tank  car  or  a  box  car, 
hut  as  I  say,  probably  there  is  a  sign  on  there  "  Shipped  by  Armour  &  Co."  If 
the  railroad  man  sees  that  sign  it  Is  an  indication  to  him  that  there  Is  a  perish- 
able product  In  there. 

The  Chaibman,  Irrespective  of  any  direct  onler? 

Mr.  Bode,  Irrespective  of  any  direct  order.  That  has  been  my  exi>erience  and 
observation, 

Mr,  Breed,  1  think  the  judge  also  asked  you,  Mr.  Bode,  where  the  packers 
bought  these  grocery  items  and  canned  goods,  where  did  they  get  them  from? 
Didn't  you  so  ask  him,  Judge? 

Judge  Haineb.  Yes. 

Mr.  Breed.  Answer  that, 

Mr.  Bode.  Tbey  buy  them  from  every  agmcy  under  the  sun. 
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-TuilKe  Haisee.  Well,  do  tliey  buy  tlieni  from  thp  wholesale  grocer,  or  (lit 
iln-y  iKnore  the  wholesale  houses? 

Mr.  Bode.  They  may.  Through  brokers  we  liiive  sold  them  goods  ourselves, 
itnd  we  have  bought  goods  of  them. 

Mr.  Bbeed.  Well,  do  they  buy  them  from  tlielr  own  organizations? 
JudKe  Hainer.  What  do  you  mean  by  "their  own  oreanlEatioDs!  " 
Itr.  Bobii.  Their  own  cunaerM,  do  you  mean? 
ilr.  Bbced.  Yes,  ' 

Mr.  Bode.  Wliy,  do  you  mean  the  grocers  buy  them  from 

Sir.  Breed.  No,  he  aslced  where  the  packers  get  these  difEerent  canned  goods 
nti<l  other  items  that  they  are  distributing  to  their  branch  housea  and  selling 
t'l  rhe  retailers.    Where  do  they  get  them? 

Mr.  Bode.  The  development  of  tiieir  t>usliiess  has  been  so  great  in  these 
unreliited  lines  that  they  are  seeking  channels  of  supply  and  production.  They 
have  gone  Into  California,  they  have  gone  Into  Oregon,  they  have  gone  into 

.\laska 

Mr.  Bbeed.  And  done  what? 

^Ir.  Rode.  Let  me  finish.  They  have  gone  into  Wisconsin,  they  have  gone 
into  Mi<>higan,  they  hare  gone  into  Ohio,  and  they  have  established  plants  or 
luixle  arrangenipnts  with  people  who  owned  producing  plants,  and  secured 
either  by  contracts,  their  output  or  the  major  portion  of  their  output,  or 
tlify  l>ecanie  interested  in  those  Institutions  as  owners  of  the  majority  stock, 
Hn  that  they  coui<l  control  foi-  their  needs  the  output  of  those  plants.  And 
ill  thnt  way  have  stopped  our  source  ot  supply  to  a  considerable  cstent.  Not  that 
tlipy  do  not  have  a  right  to  do  it.  but  that  is  what  develops, 

Mr.  Bbeed.  Do  they  ordinarily  pack  these  canned  goods  under  brands  that 
are  known  as  their  brands? 

Mr.  Bode.  The  packer  is  not  u  distributor  of  any  products  (o  his  trade  other 
than  with  brands  of  his  own. 

Mr,  Bbeed.  So  that  they  are  attempting  to  make  inroads  into  the  retail  trade 
by  producing  their  own  brands  of  goods  and  selUng  it  in  competition  with 
cnnners'  and  producers'  brands  and  wholesalers'  brands  throughout  the  country? 
Mr.  BwiE.  That  is  lietng  done  by  the  wholesale  grocers  themselves.  They 
pstabl'shed  flieir  brands,  put  their  particular  mark  on  there,  and  that  is  one 
wfly  of  building  up  the  business. 

Brr.  Rbeed.  Well,  the  packers  are  following  that  same  course? 
Jlr.  Bode.  The  packers  ^re  doing  that.  yea.    We  sell  not  only  our  own  brands, 
but  the  brands  of  others.    The  packers  sell  only  their  own  brands,  unless  they 
wish  to  unload  a  block  of  stuff  that  they  have  a  surplus  of.' 

I  wish  to  add.  gentlemen  of  the  committee,  we  have  no  monopoly  of  dis- 
tribution. Many  manufacturers  distribute  direct  to  the  retail  trade.  And 
T  would  illustrate^  such  concerns  as  Proctor  &  Gamble  Co.,  the  National  Biscuit 
C-o.,  many  of  the  'flour  mills,  many  candy  concerns,  the  mail  order  houses,  the 
chntu  store  systems.  Therefore  there  is  no  monopoly  on  our  part  that  we  are 
Re4>klng  to  obtain  in  the  distribution  of  food  products. 

We,  as  wholesale  grocers,  having  before  us  the  records  of  the  past  operations 
In  the  matter  of  great  wealth,  the  desire  to  dominate  every  undertaking  they 
engage  in.  the  wide  eptead  of  their  present  facilities,  and  the  advantages  of 
preferential  railroad  service,  It  creates  in  our  minds  great  fear  and  alarm  tor 
our  future  business  existence,  especially  so  after  we  read  reports  of  actual 
sfatements  made  by  the  principals  and  department  managers  of  these  meat- 
fi.-icking  concerns  before  committees  of  Congress  under  oath.  And  when  we 
have  before  us  the  facts,  as  secured  after  a  most  searching  investigation  by 
the  Federal  Trade  C'Ommlssion — I  would  like  to  call  the  attention  of  this 
roaimtttee  to  some  facts  disclosed  by  these  reports,  particularly  in  view  of 
the  inquiry  made  by  this  committee,  or  as  to  the  extent  In  which  the  packers 
hnve  In  the  past  handled  unrelated  lines. 

Xoiv  I  do  not  want  to  burden  you  with  a  lot  of  reports,  hut  we  have  studied 
these  reports  very  carefully,  and  we  have  picked  out  some  of  the  salient  ones 
that  are  facts  that  we  know,  and  some  that  we  do  not  know,  but  were  made 
known  to  ua  by  tiie  Federal  Trade  Commission,  which  causes  us  alarm,  and  I 
lilt)  not  going  to  read  a  whole  lot  of  stuff,  but  I  would  like  to  have  you  get 
the  glet  of  It. 

For  Instance,  the  variety  of  unrelated  foods  and  specialties  manufactured 
or  handled. 

Afr.  Brerd.  What  is  this  from? 
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Mr.  BoDB.  Tbeae  are  from  the  Federal  Trade  reports  that  I  have  gone 
througb.    I  want  theae  gentlemen  bere  to  see  wbat  affects  as. 

Mr.  Brbxd.  Can  you  refer  to  any  page  of  tbe  report? 

Mr.  Bode.  Yea;  Part  IT  of  the  Federal  Trade  Commiaslon's  Report,  pages 
15  and  16: 

"  Tbese  packers  have  entered  the  wholesale  grocery  trade  and  in  practically 
all  the  more  Important  centers  of  diBtrlbntlon  they  bid  fair  to  dominate  a  field 
which  a  few  years  ago  was  almost  exclusively  occupied  by  the  independent 
provision  jobber  and  wholesale  grocer.  With  tbe  exception  of  sugar  and  floor, 
the  proflta  on  the  marketing  of  which  are,  without  the  control  of  their  supply, 
relatively  small  and  the  control  of  which  by  the  packers  has  not  yet  been 
secured,  and  with  the  exception  of  fresh  fruits  and  vegetables,  Into  the  market- 
ing of  which  the  packers  have  never  ventured  far,  the  five  large  packers  are 
now  large  distributors  of  almost  all  the  commodities  originally  handled  ex- 
clusively by  the  regular  wholesale  grocery,  provision  and  produce  trade. 
Tbese  Include  dressed  poultry,  eggs,  butter,  cheese,  condensed  and  evaporated 
milk,  butter  and  lard  substitutes,  dried  fruits,  rice,  cofCee,  breakfast  and 
other  package  foods,  Jellies,  pickles  and  canned  fruits,  vegetables  and  fish." 

And  then  reading  from  Summary  and  Part  I  of  Federal  Trade  Commission's 
Report,  page  85 : 

"  That  the  dsnand  for  meat  is  elastic  is  the  common  experience  of  every 
household.  As  the  price  of  meat  advances  leas  of  it  is  used,  its  place  being 
taken  by  bread,  cereals,  vegetables,  cheese  and  other  foods.  •  •  •  The 
great  packing  corporations  are  aware  of  this  elasticity  in  tlie  demand  for 
meat  and  they  are  taking  steps  In  the  direction  of  protecting  their  buFdness 
and  of  strengthening  their  control  of  the  dinner  table  by  acquiring  large  in- 
terests in  the  Industries  that  produce  other  foods,  especially  substitutes  for 
meat." 

And  then  again  they  say: 

'■With  branch-house  selling  developed  and  used  as  a  means  of  controlling 
the  local  market  for  meats,  it  became  only  a  step  to  extend  the  sales  of  the 
branch  from  meats  to  other  food  products,  particularly  those  of  a  perishable 
nature,  which  also  require  certain  care  and  facilities  for  safe  transportation 
and  handling.  Examples  of  theae  are  poultry  and  dairy  products  nnd  fresh 
flsb,  fruit  and  vegetables.  The  ostensible  motive  of  this  step  lies  in  the  re- 
duction of  overhead  charges  on  equipment  and  oi^anization  not  already  utilized 
to  their  capacity,  an  economy  here  undoubtedly  real.  But  when  a  product 
must  lai^ly  depend  for  its  holding  and  distribution  upon  a  system  of  trans- 
portation, storage,  and  handling  which  is  In  character  substantially  a  natural 
and  unregulated  monopoly,  a  more  intimate  and  compelling  motive  for  the 
step  becomes  apparent,  \lz,  the  desire  to  control  the  sale  of  the  product. 
Finally,  there  came  to  be  included  In  tbe  branch  house  sales  many  foods 
which  do  not  require  the  peculiar  system  of  bianch-house  distribution  but  con- 
trol over  which  is  hastened  by  that  system  when  unfairly  used  in  competition. 
Sucb  foods,  increasingly  profitable  to  the  packers.  If  brought  under  full  con- 
trol, will  become  enormously  so." 

Now  that  Is  Just  as  clear  as  a  bell  to  us.     [Continuing  reading:] 

"Such  foods,  increasingly  profitable  to  tbe  packers.  If  brought  under  full  con- 
trol, will  become  enormously  so,  and  In  so  far  as  they  are  substitutes  for  meat 
will  be  a  factor  contributing  to  the  exaction  of  higher  and  higher  meat  prices. 
Examples  oC  such  foods  sold  through  branch  houses  are  rice  and  canned  and 

Mr.  BaesD.  Will  you  give  the  page  number? 

Mr.  Bode.  That  Is  Part  I  of  the  Federal  Trade  Commission's  report,  page  94. 

And  I  want  to  add  right  at  that  point ;  I  believe  all  of  us,  you  and  I,  in  the 
daily  review  of  the  cost  of  our  foods,  we  strike  the  cost  of  meats,  such  as 
steak,  bacon,  hams,  and  sausage  first.  Then  eggs,  butter,  poultry,  and  follow 
down  to  tbe  grocery  line,  sugar,  flour,  canned  foods,  etc.  We  immediately 
compare  12  and  15  cents  per  pound  for  sirloin  steak  with  50  cents  and  more 
paid  to-day.  The  same  with  butter  and  e^s  and  poultry  and  cheese.  Take 
any  one  of  the  grocery  items,  and  forget  the  condition  of  trade,  shortage  In 
food  supplies  generally  brought  about  by  the  war,  and  you  will  flnd  sugar, 
flour,  cereals  and  standard  canned  goods  not  very  far  from  normal.  It  Illus- 
trates everything  handled  or  controlled  by  monopoly  remains  higher  In  the 
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setliug  mtirket.  Take  any  one  of  our  Items  anil  draw  yonr  own  conclusions, 
geDUemeu.    I  don't  care  wbere  you  gu. 

Mr.  Bbeed.  Tobacco? 

Mr.  Bode.  But  you  take  anything  controlled  by  a  monopoly,  and  you  will 
find  to-day  that  it  runs  100,  200,  300  per  cent  higher  than  it  ever  did  before  in 
the  old  normally  nonmonopoly  days. 

Judge  Haineb.  That  includes  cigars.    I  take  Judicial  knowledge  of  that. 

Mr.  Bode.  Now  I  want  this  to  sink  into  the  minds  of  you  gentlemen,  and  I 
put  against  that  any  Item  in  the  grocery  line — ^staples.  There  may  be  a  few 
specialties.  Our  only  advance,  as  to  my  observation,  in  that  particular  line, 
is  represented  by  the  added  cost  of  labor,  the  added  cost  of  materials  thai  go 
into  the  product,  and  the  added  cost  of  transportation.  The  percentage  of 
profit  is  the  same,  or  less, 

Mr.  Bbeed.  To  the  wholesaler. 

Mr.  Bode.  Now  make  your  comparisons  to-day  with  yesterday,  with  refer- 
ence to  control  of  products,  and  you  have  your  own  answer.  I  don't  want 
to  Eire  you  anything  more  on  that  line. 

Sow  you  add  groceries  to  their  products 

Mr.  Bbeed.    Whose  products? 

Mr.  Bode.  The  goods  handled  or  manufactured  by  the  meat  packers.  And 
they  can  control  them  just  as  sure  as  the  sun  rises.  And  I  assure  you  that  the 
Increase  is  beyond  the  pocketbook  of  the  average  person  working  on  a  salary. 

The  trouble  to-day,  in  my  Judgment,  with  labor  is  food  coat  and  high  rents. 
And  we  want  to  see  food  costs  down.  We  do  not  want  to  see  them  up.  And 
we  are  serving  the  people  of  this  country  in  the  way  of  foods  through  the 
wholesale  jobber  to  keep  foods  down.  That  has  been  our  slogan  all  the  time. 
It  is  not  to  make  big  profits  that  we  are  in  business. 

My  concern  has  been  In  business  68  years,  and  you  can  come  down  to  this 
country  here  and  find  people  in  Pennsylvania  that  have  been  there  established 
100  years  or  more.  One  of  our  members,  Arjay  Davles,  the  former  president 
of  our  oi'ganization,  his  business  was  established,  I  think,  over  a  hundred 
jears  ago.  We  want  to  go  along  in  a  safe,  sane  manner  with  reasonable 
profila  and  a  chance  to  live  and  to  serve  the  people.  We  don't  want  anything 
«l9e.  And  when  we  sec  these  monopolies  come  in  and  take  away  our  source  of 
supply,  why,  we  are  afraid,  and  we  do  not  l^lieve  they  can  serve  them  hall 
as  good  or  as  cheap  as  we  can. 

I  should  say  this,  as  I  have  heard  the  chairman  of  this  committee  ask  the 
question ;  "  Why  shouldn't  these  people  go  in  unrelated  lines  11  they  can  serve 
the  people  better  tlian  you  can?"  Can  they?  They  can  not  serve  them  any 
better.  They  can  not  serve  them  as  cheap.  There  Is  not  a  move  made  by  the 
meat  packer  that  does  not  cost  him  more  than  the  move  made  by  the  grocer. 
The  fact  is,  he  makes  one  additional  move  that  I  do  not  make.  He  sends  his 
goods  from  a  common  center  to  a  branch  house.    That  costs  money,  gentlemen. 

And  when  you  talk  about  efficiency — which  efficiency  is  a  very  nice  thing,  but 
did  you  ever  render  efficiency  at  a  loss?  Efficiency  costs  money.  Did  you  ever 
hire  an  efficiency  expert?  Why,  lie  is  the  highest  priced  man  In  the  world. 
Now  when  you  say  efficiency  is  good  for  the  American  people,  I  will  say  to 
jou  that  efficiency  coupled  with  monopoly  can  show  a  good  reason  wby  high 
price  prevails,  but  that  emciency  is  not  for  t^e  advantage  of  the  laboring  man 
and  the  clerk,  and  those  that  only  secure  a  reasonable  return  for  their  efforts. 

Now  we  want  to  supply  that  man  with  his  needs,  and  if  be  can  enjoy  the 
privilege  of  baying  a  few  luxuries,  we  want  to  supply  those  also.  We  do  not 
want  Mr.  Packer  to  come  in  and  control  our  source  of  supply,  and  then  say  to 
this  Individual:  "TJp  goes  the  price  because  my  talks  are  so  much." 

The  Chairuan.  We  will  have  to  adjourn  at  this  time.  We  will  meet  at  10 
o'clock  In  the  morning. 

(Thereupon,  at  4.15  o'clock  p.  m.,  an  adjournment  was  taken  until  the  fol- 
lowing day,  Tuesday,  December  6,  1921,  at  10  o'clock  a.  m.) 

TuESDAT,  Decembbb  6,  1921. 

The  committee  met  at  10  o'clock  a.  m.,  in  room  704,  Department  of  Commerce, 
pursDant  to  adjournment  on  yesterday,  Hon.  Herman  J.  Qalloway  (chairman) 
presiding. 

The  Chaibman.  Gentlemen,  let  us  proceed  with  our  hearing.    Mr.  Bode  will 
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SIATEUSNT  OF  UB.  WILLIAM  T.  BODE — Besumed. 

Mr.  BoUK.  Jlr.  Chiiii-iimii  aiiil  Cfiitli'iiifii,  in  tills  lienviug  llie  fiut  lias  liw» 
brouBlit  imt  Vi'iy  mvptwliy  iiinl  very  iliKtinctl.v  tlmt  servlw  Is  one  nf  the  (■!■■ 
nieuts  tliiit  ciiterw  iiitii  file  nueKtlon  iif  (■(miiK'titiim.  And  hij-  esperieni'e  ha* 
been  that  service  ix  ooDsldereil  the  preuterit  eleinetit  Id  the  matter  ol  compeii- 
tion  ill  our  triulf.  It  Id  alwMys  reiiflPreil  tii  ftet  liimiiieMH,  uiul  never  reiulei^nl 
for  the  purpose  of  reilHciiiii  «ist  to  the  tlenler,  jm«l  the  hujer,  as  a  rule,  is  per- 
fectly willlug  to  iMiy  It  preiiiiniii  ivheii  he  ciiii  recfive  his  goods  espeditlously  ami 
ill  advanci'  iit  tltt*  deliveries  liy  (-oiiii^etltorH. 

Sir.  Tliorne,  in  liis  testiiiioiiy,  (|uiitiii(t  Mr.  Armour's  reiiinrks  willi  refsrejici' 
to  tliat  serviii».  read  the  following  escerpt,  and  1  will  reiieat  It  hecatise  it  is 
only  a  short  statement:  ' 

"Whatever  advantage  we  may  have  over  our  competitor  in  the  handling  of 
these  (roods  lies  1»  the  high  character  of  the  g<)o<l«  «e  sell,  and  the  cliavaeler 
of  the  service  we  render,  I  assume  tliat  Ih!i*  coiiiiiiittee  needs  no  lu  form  at  Ion 
frotu  me  as  to  the  necessity  of  there  always  l>etiig  on  band  and  available  sufii- 
cient  refrigerator  cars  to  handle  the  supply  cit  fresh  nieats  that  xo  out  from  the 
packing  plants  every  day," 
5Ir.  Breed.  What  is  that  testimony  from? 

Mr,  BoBE.  That  in  the  testimony  of  Mr.  Annoiir  before  the  fcnit;i'es.»!ioiLal  coin- 
Now,  when  he  places  the  inii'elateil  goods  in  those  cars  that  wei'e  ciuiNtructed 
and  gi(en  '.pocial  service  hy  railronda,  lie  Is  able  to  take  ailvaiitage  or  recelye 
the  adtautage  that  the  raili-otiils  give  him  for  the  transportation  of  our  class  hi 
goods  to  our  disadvantage,  Tlie  customer  is  willing,  in  my  exjierleuce,  to  iiiiy 
a  piemliim  anil  hah  paid  as  high  a  premium  us  n  cents  a  pound  on  cheese;  from 
1  and  2  or  3  or  4  and  up  to  ,"1  cents  a  poand  on  cheese,  wlien  we  are  nnalile 
to  render  that  sen  ice  or  allow  hhn  to  receive  tlie  goods  within' a  reasonaMe 
time  fle  haie  lost,  lots  of  business  because  we  (.■"uld  not  deliver  in  time  tu 
suit  his  needt 

So  the  iiolnt  of  service  does  command  a  premium,  and  it  Is  evidenced  li.v 
our  dfttl,v  custom.  Now,  in  leaving  the  Washington  H<itel  to  come  uii  here  this 
morning,  rather  than  wait  for  n  street  car  and  pet  into  the  crowdeil  <iiiidlIion-i 
there,  I  got  into  a  cab  and  paid  40  cents  to  come  up  to  this  meetiug  here,  sim- 
ply for  the  convenience  of  the  speed  and  tlie  desire  to  get  better  sevvl<'e  than 
the  other  people  get. 

Now.  people  are  willing  to  jiay  that  premium  when  tliey  jtet  service,  imd  the 
grocer  la  willing  to  pay  a  premium. 
Sir,  Bbeed.  The  retail  grocer? 

Sir.  Boi>E.  The  retail  grocer  Is  willing  to  pay  a  i)reniinm  when  he  tan  set 
that  service. 

I  would  like  to  make>  clear,  if  the  committee  does  not  under<jtand  dearly 
the  reference  yestenlay  t<i  the  advantages  that  packers  have  iii  the  shipment 
of  their  goods  in  refrigerator  cars  on  the  question  of  minimum  I    c   1    ship 

The  Chaibuan.  I  believe  we  have  that  point  very  thoroughlv  in  mind  Mr 
Bode. 

Mr.  BoDK.  I>o  yon   understand   what   minimum  weight   In  1    c    1    shipments 

The  Chairman.  I  think  we  do. 

Mr.  Bode.  For  fear  that  you  have  not  got  it  nuite  clear 

Judge  HArwEH  (interposing).  What  have  you  Id  mindT 

The  Chatrman.  I'roceed  briefly,  Mr.  Bode,  and  if  we  have  it  in  mind  we 
will  stop  you. 

Mr.  Bode,  A  shiiiment  by  a  gi-ocer  through  the  regular  channels  of  the  rail- 
road's depots  nniHt  tender  to  the  railroad  sufficient  weight  in  what  is  I,  c.  t. 
shipments  to  enable  the  railroad  to  receive  from  him  and  ship  a  sufficient 
amount  to  make  a  return  to  him  equivalent  to  the  flrst'Class  rate  on  100 
pounds  of  freight,  Slany  of  the  goods  handled  by  wholesale  grocers  rates 
ftom  first  class  up  to  fifth  class,  the  average  being  about  fourth  class,  Canneil 
goods  range,  I  believe,  third  class. 

Mr.  Bbioos.  Rule  26, 

Mr,  Bode.  First-class  rate  to  be  paid  to  the  railroads  on  first-class  freight 
is  75  cents.  Now,  if  I  am  a  wholesale  grocer,  I  must  see  that  the  rallroada 
receive  75  cents  from  my  shipment,  otherwise  1  pay  a  penalty.  I  am  obliged 
to  have  an  order  that  calls  In  weight  for  150  pounds  of  freight  to  receive  the 
fall  benefit  of  the  50-cent  rate,  if  50  cents  was  third  class  or  fourth  class. 
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So,  if  my  salesuiaii  takes  an  order,  fo/  instance,  for  a  case  of  canned  goods 
Hrproxi  mil  ting  50  pounda  iu  wel^iht.  and  a  hoop  of  cheese  of  50  ponnds  in 
weighr.  a  total  of  100  pouuds,  if  that  was  teudered  by  me  to  the  railroad,  I 
would  have  to  pay  for  100  pounds  of  the  thtrd-class  freight. 

The  Chairuan.  In  other  words,  75  cents? 

Mr.  Bode.  75  cents.  I  would  have  to  split  the  shipments.  If  It  was  in 
thp  winter  time,  or  the  summer  time,  where  the  cheese  would  require  a  re- 
frigerator car  service,  I  would  have  to  pay  for  the  100  pounds  of  cheese  at 
Ilrst  class;  and  I  would  have  to  pay  for  150  pounds  of  the  tlilrd-eliiss  freight. 
Do  I  make  that  clear,  gentlemen? 

The  Chaibman.  Yes. 

Mr.  Bode.  Now,  the  packer  Includes  both  perishable  and  nonperlshable  In 
Lis  refrigerator  cars,  and  when  he  ships  out  a  cur  and  that  car  contains 
10(000  imuiids,  be  only  takes  the  less  than  carload  rate  on  that  shipment, 
•■mA  according  to  the  highest  class  that  he  may  have  In  each  car,  if  It  is  flrat 
<.'lasg,  to  the  tlrMt  point  of  destination.  All  the  balance  goes  through  on  the 
regular  rate  according  to  class.  I  did  not  know  whether  that  point  as  to  the 
fliffei'eiice  in  freight  ehanfes  and  classifications  was  clear  to  you  gentlemen, 

Mr.  Smith.  Wliat  would  be  the  difference  in  actual  charge? 

Mr.  BoDF,  I  pay  75  cents  for  iny  case  of  canned  goods,  and  T,l  cents  for  the 
i-liipnient  of  cheese,  the  total  being  $1.50. 

Mr.  Smith.  What  would  the  same  commodities  in  his  car  cost  the  packer? 

Jlr.  Book.  Seventy-five  cents ;   I  pav  twice  as  much  money. 

Mr.  SuiTH.  That  is  It? 

Mr.  BouB.  Yes,  sir. 

"'  With  branch-house  selling  developed  and  used  ns  a  metins  of  controlling 
the  local  market  for  meats.  It  became  only  a  step  to  estend  the  sale  of  the 
liraiu-h  from  meats  to  other  food  products,  particularly  those  of  a  perishable 
nature,  which  also  require  certain  care  and  facilities  for  safe  transportation 
aud  handling.  Examples  of  these  are  poultry  and  dairy  products  and  fresh 
lish.  fnilt,  and  vege^Hles.  The  ostensible  motive  of  this  step  lies  In  the  re- 
<lDdlon  of  overhead  charges  on  equipment  and  organization  not  already  utilized 
to  their  capacity,  an  economy  here  undoubtedly  real.  But  when  a  product  must 
krgelj-  depend  for  its  holding  and  distribution  upon  a  system  of  transportation, 
storage  and  handling  which  fs  in  character  substantially  a  natural  and  un- 
regulated monopoly,  a  more  Intimate  and  compelling  motive  for  the  step  be- 
comeB  apparent,  viit,  the  desii'e  to  control  the  sale  of  the  product.  Finally  there 
pHuie  to  he  Included  In  the  branch  house  sales  many  goods  which  do  not  require 
Hie  [lecuUar  system  of  branch-house  distribution,  but  control  over  which  Is 
hastened  by  that  sj-stem  when  unfairly  used  in  competitltm.  Such  foods, 
inereasingly  profitable  to  the  packers,  if  brought  under  full  control,  will  become 
etionnously  so,  and  in  so  far  as  they  are  substitutes  for  meat,  will  be  a  factor 
contributing  to  the  exaction  of  higher  and  higher  meat  prices.  Examples  of 
such  foods  sold  through  branch  houses  are  rice,  and  cunn«l  and  carton  goods." 

)Ir.  Bsii^ED.  It  that  a  quotation?  • 

Mr.  Bore.  That  Is  a  quotation  from  the  Federal  Trade  Commission  report, 
summary  and  part  1,  page  04. 

I  am  only  reading  extracts. 

"  In  itself>  distribution  of  these  nonpacking  house  products  does  not.  In  some 
eases,  give  effective  controL  It  must  be  coupled  In  these  cases  with  production. 
The  packer  has  therefore  taken  this  nert  step  toward  the  domination  of  food, 
nnd  to-ilay  he  is  canning  salmon  and  certain  fruits  and  vegetables,  and  even  as 
in  tiie  case  of  Swift  &  Co.,  Is  growing  his  pineapples  on  plantations  In  Hawaii. 
Having  Important  advantages  in  transportation  and  having  a  vast  selling 
organization,  it  is  at  the  packer's  option  whether  he  will  himself  produce  or 
whether  hy  buying  contracts  he  will  absorb  output  and  take  his  profit  on  what 
'Jthers  have  produced  for  hira." 

That  fs  also  from  summary  and  Part  1  of  the  Peileral  Ti'ade  Connnlsslon 
Report,  page  94. 

"All  the  big  meat  packers  are  distributors  of  vegetables  in  cans,  and  Armour  & 
Co.  Is  also  a  lai^  dealer  in  dried  beans.  As  In  the  case  of  their  fruit  business, 
this  Is  a  recent  development  and  one  which  Is  being  expanded  by  leaps  and  bounds. 
(For  trade  estimates  of  packer,  control  see  Exhibit  XII.)  The  sales  of  canned 
vegetables  by  Llbby.  McNeill  &  Libby  (a  Swift  concern)  had  made  remarkable 
Browth  during  recent  years.  The  company  reported  no  sales  of  vegetables  from 
IL-4  Pacific  coast  plants  In  J913.  (See  Exhibit  XVIi  A.)  In  1918  these  sales 
amounted  to  32,864,965  pounds." 
Mr.  BaEtH),  Give  the  quotation,  please. 
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Itlr.  BoDB.  That  1b  from  pages  280,BDd  2S1,  Part  IT,  of  the  Federal  Trade 
ComiiilBBion  report  od  the  meat-packing  induatry. 

Id  addition  to  the  aalea  of  these  vegetablea  from  ita  own  Pacific  coast  plants. 
Libhy'a  sales  of  vegetables  from  other  planta,  particularly  of  asparagus  and 
kraut,  are  extensive.  Its  sales  of  canned  aeparagns  were,  In  ISIS,  3.&T6,6S1 
pounds;  In  1916.  10,675.792  pounds;  in  1917.  10.690,784  pounds;  and  In  1918, 
9,749,287  pounds.  The  country's  total  pack  is  for  tbese  years  available  only 
for  1917.  and  in  that  year  was  49,461,000  pounds.  If  the  asparagus  output  of 
Libby's  Pactflc  coast  plants — 5,514,990  pounds  In  1917,  at  an  average  of  30 
pounds  to  the  case,  see  page  234— can  be  regarded  as  approximate  sales.  Libby 
atone  distributed  33  per  cent  of  the  1917  pack. 

Mr.  Breed.  Of  what?  * 

Mr.  Bode.  Of  asparagus. 

Its  sales  of  kraut  were,  in  1915,  5.489,004  pounds;  In  1916.  4.298,775  pounds; 
In  1917.  8,451,887  pounds;  and  in  1918,  18,810,192  pounds.  Of  these  years  tlie 
country's  total  pack  Is  available  only  for  1917.  This  was  73|095,9.')7  pounds, 
of  which  LIbby  sold  11.5  per  cent. 

I  am  glvingyou  these  flgurea,  gentlemen,  to  answer  this  question  that  you 
raise  with  reference  to  the  packers  only  dlstrihuting  6  per  cent  of  the  products 
of  our  line. 

Judge  Hainer,  That  ts  what  the  Federal  Trade  Gomlsslon  report  is. 

Mr.  Bode.  Five  per  cent  of  their  gross  sales. 

Judge  Hainer.  Not  to  exceed  that. 

Mr.  Bode.  Five  per  cent  of  their  gross  salea  of  meat  on  these  unrelated 
products.  That  5  per  cent,  gentlemen,  Is  confined  to  a  certain  part  only  of  the 
Items  that  were  handled  and  It  agxr^ateB,  to  the  best  of  our  knowledge  from 
Investigation,  about  25  to  30  per  cent  of  our  entire  business  of  canned  goods 
In  the  United  States. 

Mr.  Bbeed.  In  other  words,  the  percentage  which  has  been  referred  to  by 
Mr.  Campbell  as  the  percentage  of  their  meat  business? 

Mr.  Bode.  Of  their  meat  and  grocerf  business  combined. 

Mr.  Bbeed.  Tes.  But  Is  not  a  percentage  of  the  grbcery  business  of  the 
country? 

Mr.  Bode.  No  ;  nor  would  that  be  a  comparison  that  would  have  much  weight, 
unless  you  took  a  particular  commodity  that  they  were  handling  and  then 
uscertalned  what  percentage  are  they  shipping,  or  what  percentage  are  they 
controlling,  which  Is  Illustrated  by  I^lbby's  distribution  of  33  per  cent  of  the 
total  asparagus  pack.  Now,  33  per  cent  and  the  other  per  cents  may  only  In 
gross  amount  to  5  per  cent  of  the  packers'  total  business,  but  It  does  represent 
a  very  lai^e  per  cent  of  the  particular  Items  that  they  handle,  as  against  our 


Mr.  Smith.  In  other  woi-ds.  the  particular  things  they  take  hold  of  the.v 
show  a  capacity  to  control  and  dominate? 

Mr.  Bode.  That  Is  our  experience. 

Mr.  SMirn.  And  all  tlicy  have  to  do  is  to  reach  out  for  other  particular  things 
i>iid  dominate  the  trade? 

Mr.  Bode.  Yes,  air.  The  total  tonnage  sales  by  LIbby,  McNeill  &  LIbby  on 
all  canned  vegetables — including  asparagus,  tomatoes,  kraut,  peas,  squash, 
sweet  potatoes,  pumpkin,  spinach,  com,  hominy,  and  the  unsegisgated  vege- 
tables from  its  Pacific  coast  plants — were,  in  1915,  20,370,832  pounds,  and  In 
1918,  71,275,996  pounds,  a  gain  of  250  per  cent.  In  the  four  years  Libby's 
total  tonnage  sales  on  these  canned  vegetables  amounted  to  226,022,522  pounds. 

This  is  from  pages  230  and  231  of  Part  IV  of  the  Federal  Trade  Conmiis^- 
sion's  report  on  the  meat  packing  industry. 

I  further  refer  to  pages  20  and  21  of  Part  IV  of  tlie  Federal  Trade  Commis- 
sion's report  on  the  meat  packing  Industry  with  reference  to  statistics  on 
handling  of  canned  goods  by  packers  [reading] : 

"  In  the  handling  of  canned  fruits,  v^etables,  and  fish  and  of  other  foods 
both  wide  range  of  product  handled  and  rapid  growth  by  the  five  packers  are 
shown.  In  some  Items  a  large  proportion  of  the  total  pack  Is  Indicated.  The 
canned  food  sales  of  Libby,  McNeill  &  LIbby  alone  ^mounted  In  1915  to  138,- 
068,844  pounds  and  in  1918  to  449,190,822  pounds,  an  increase  of  225  per  cent." 

In  1918  there  were  449,000,000  pounds  and  over.  Mind  you,  gentlemen,  this 
Is  only  one  source. 

The  Ohaibuan.  And  they  are  still  handling  them? 

Mr.  Bode.  They  are  still  handling  them. 
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The  Chaibmah.  And  they  are  not  prohibited  by  the  decree  from  handling 

Hr.  Bode,  No  ;  and  we  are  not  objecting  to  that  when  they  dietrlbute  to  the 
meat  packers  as  well. 

Mr.  BsEED.  Referring  to  this  matter  of  Llbby  still  handling  these  goods, 
vhlle  the;  are  Btill  handling  the  goodB,  it  this  decree  remains  In  force  and 
effect,  Llbby  is  probibited  from  usin^  the  packers'  private  cars,  is  be  not? 

Mr.  Bode.  That  la  what  I  understand. 

Mr.  Bbeed.  So  that  the  competition  wblcb  yon  describe  as  unfair  when  con- 
ducted by  the  packers  with  their  special  privllegea  does  not  apply  to  Llbby, 
provided  this  decree  la  continued  In  force  and  effect? 

Mr.  Bode.  No,  sir;  and  we  wish  to  state  clearly,  so  that  yon  will  understand 
bere  our  position,  we  are  not  opposed  to  Llbby's  continued  pn^reasing  just  as 
Isrge  as  he  wants  to — and  when  I  say  he.  I  mean  the  company,  Llbby.  Mc- 
Neill &  Libby.  progressing  as  they  are  able  to. 

The  Chaibmaw.  Mr.  Bode,  do  you  know  whether  Llbby's  total  sales  of  these 
articles  that  you  mentioned,  or  the  percentages  which  he  handles  In  the  total, 
have  in  any  way  Increased  since  he  has  ceased  to  distribute  the  same  in  the 
packers'  privnte  cars? 

Mr.  Bode.  Mr.  Chairman,  I  will  say  this :  There  Is  no  one  able  to  answer  that 
question,  for  the  reason  that  the  war  demands  were  so  great  that  a  comparison 
of  their  business  now  would  not  be  an  indication  as  against  a  normal  condition. 
Erery  packer  and  every  food  handler  had  enormous  increases  In  output  by 
reason  of  the  war  demands.  But,  as  against  their  business  prior  to  the  war, 
why  their  business  has  very  greatly  Increased ;  they  have  very  largely  Increased. 

The  Chaibman.  Even  without  handling  them  In  the  packers'  cars? 

Mr.  Bode.  Even  without  handling  them  In  the  packers'  cars.  We  have  no 
complaint  on  that. 

Mr.  Dailt.  There  baa  been  a  natural  Increase,  has  there  not,  Sir.  Bode? 

Mr.  Bode.  There  has  been  a  natural  Increase.     [Reading:] 

"For  the  four-year  period  IBIS  to  1918  these  sales  of  the  Llbby  Co.  reached 
the  enormous  totnl  of  1.179.074,122  pounds  (see  Exhibit  XVII  A).  In  1917  Libby 
sold  33  per  cent  of  the  total  pack  of  asparagus  and  11.5  per  cent  of  the  total 
pack  of  krailt  and  in  1918,  27  pA  cent  of  the  total  pack  of  pineapple  "— 

Now,  get  those  percentages  clear;  over  25  per  cent  of  the  total  pack  of  pine- 
apple. In  the  whole  world. 

The  Chaibman.  Is  not  the  production  of  pineapples  confined  largely  to  the 
Hawaiian  Islands? 

Mr.  Bode.  Not  entirely 

The  Chaibman.  I  say.  largely? 

Mr.  Bode.  Yes,  largely. 

The  Chaibman.  And  Libby  owns  a  plant  there? 

Mr,  Bode.  Libby  owns  a  large  plant;  not  the  largest,  but  a  large  plant.  [Coi- 
tinalng  reading:] 

"  And  9.7  per  cent  of  the  total  world  pack  of  salmon," 

That  la  from  sections  3,  4,  and  5  of  chapter  B,     [Reading;] 

"Sales  for  the  other  pnckers  segregated  by  commodities.  If  avallahle,  would 
show  a  high  packer  total." 

JCDGB  Hahteb.  What  was  that  percentage  of  salmon? 

Mr.  Bode  9.7  per  cent.  We  do  not  complain  of  that  If  It  were  a  natural 
Increase. 

Mr.  Bbeed.  Do  you  contend  that  this  trade  of  Libby  was  developed.  In  part, 
by  the  privileged  use  of  these  cars? 

Mr.  Bode.  We  sincerely  and  actually  believe  so.    [Eeadlngr] 

"  .\rmour's  tonnage  sales  of  canned  vegetables  and  sundries,  including  condi- 
ments, evaporated  milk,  rice,  canned  and  dried  fish,  and  peanut  butter,  but 
not  Including  canned  fruits  and  preserves,  tonnage  sales  for  which  were  not 
avflliable.  were  in  1916,  61,386,920  pounds  and  In  1918, 196,066,848  pounds,  a  gain 
ofS19ppr  cent.  For  the  years  ]916,  1917,  and  1918  the  total  tonnage  on  these 
itemg  amounted  to  365,2l3,6ei  pounds  (see  Exhibit  XVII  B). 

"  Wilson's  tonnage  sales  of  condiments  and  preserves  and  canned  fish,  fruits, 
Knd  veKetaWes  were,  In  191S,  6,822.242  pounds,  and  In  1918,  121,648,154  pounds. 
The  sales  of  1918  were  almost  18  times  those  of  1915.  The  total  sales  for  the 
four  years  on  these  Items  amounted  to,  172,931,913  pounds  see  Exhibit  XVIIC)." 

Mr.  BRmi.  Please  give  your  citations  wherever  you  quote. 

Ur.  Bode.  I  will  do  so.  That  Is  from  pages  20  and  21,  Part  IV,  of  the  Fed- 
eral Trade  Commissloti's  report 
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Manufacturing  unci  priHlucing:  The  packers  nre  more  luiportant  pimluc^n' 
of  canned  veeetalileH  and  ili-i<><l  Ueann  thuii  »f  i:anii«il  anil  <lrlt>d  fruit,  altliuii;^ 
tbeir  control  of  production  is  atUI  far  behind  their  control  of  distribution. 
Their  pack  of  kraut,  cnbbu)^,  and  aciiuraeuH  la  eatieciallv  lai^e.  an  xbmvii  in 
the  following  table  of  their  1817  jiacii. 

Armour  &  Co..  through  owaershlp  of  ol  per  cent  of  the  atoclc,  cuiitiiilH  the 
Fremont  Kraut  Co.,  Fremont.  Ohio,  canners  and  packera  of  aauerkraut. 

Mr.  Sleasman  testified  to  that  her«. 

He  owns  50  per  cent  of  the  Loudon  Packing  Co.,  Terre  Haute,  Ind..  pucktT 
of  tomato  products  and  condiments,  and  owna  ."il  per  cent  of  the  stock  of  the 
Llewellyn  Bean  fVi.,  Big  Rapids.  Mieb.,  buyers,  cleaners,  atorers.  and  sellers 
of  beana.  Wilson  &  Co.  (Inc.)  ^ntrols  the  Fame  CsnnhiK  Co.,  Indianapolis. 
Ind.  This  company  baa  a  tutu)  capital  stock  of  $750,000  divided  into  S460.0i)ii 
preferred  (nonvoting)  and  $290,000  conminTi.  Wilson  &  Co.  (Inc.l  own.- 
$100,000  of  the  prefermi  stock  and  2.865  out  of  the  2,900  shares  of  couhiim 
stock,  the  other  5  shares  being  held  as  directors'  qualtfylng  stares.  The  Fame 
Canning  Co.  packs  iiirn.  )>ea3,  tomatoes,  pumpkin,  sqiiush,  nml  succotash  in 
plants  located  at  Tipton,  Franklin.  Anderson,  and  Shelbyvllle,  ind.,  Ladyi^milh, 
Clear  Lake,  and  Cumberland,  Wis.,  and  Three  Oaks,  Mich.  There  ts  also  a 
canning  plant  at  Whlteiaud,  Ind.,  conducted  under  the  name  of  Wilson 
&  Co.  (Inc.). 

Morris  &  Co.  holds  HIS  oot  of  776  sharps  of  preferred  and  220  out  of  337 
shares  of  common  stock  of  the  Barataria  Canning  Co.,  Btloxi,  Miss.,  which  packs 
a  little  pumpkin,  sweet  potatoes,  and  jams,  although  its  principal  business  i> 
the  canning  of  shrimp  and  oysters. 

Swift  &  Co.  has  (iperated  as  a  packer  of  canned  vegetables  tlirough  its  o«iier- 
Mhlp  of  Llhby,  McNeill  &  Llbb.v,  by  whom  the  goods  were  packed  and  labeleil 
with  the  control  labels  of  Swift  &.  Co. 

Now,  In  addition  to  the  gowls  packed  by  Libby  under  their  own  brand,  whicli 
are  distributed  almost  Nitlrely  by  the  wholesale  grocer,  tliey  pack  under  tlie 
Swift  &  Co.  brand  fur  the  Swift  distr:bntlon,  but  I.lbby  does  distribiile  his 
goods  also  through  the  private  car. 

The  Chaibuan.  Has  Llbby  <llatrlbuted  his  goods  also  through  the  wliolesole 
grocer  to  any  considerable  extent? 

Mr.  Bode.  Very  generally,  yes.  sir. 

Swift  &  Co.  control  the  Western  Meat  Co.,  G.  H.  Hamm(»id  Co.,  Union  Meat 
Co..  Planklngton  Packing  Co..  and  the  Emery  Food  Co.  (all  Swift  concerns),  as 
well  as  with  Libby's  own  labels.  Libby,  McNeill  &  Llbby  owns  50  per  cent  of 
the  stock  of  Stetson  &  Elliaon  Co.,  of  Camden,  Del.,  manufacturer  of  fruit, 
vegetable,  and  tomato  products.  Correspondence  betwe^i  Mr.  W.  F.  Burrows, 
of  Llbby,  McNeill  &  Llbby,  and  BIr.  L.  P.  Swift  indicates  that  the  purchase  hy 
Wilson  &  ('o.  (Inc.)  of  the  factories  of  Grafton  Johnson  Co.,  now  known  as  the 
Fame  Cunning  Co..  Increased  the  desire  of  the  Llbby  corajwny  to  go  uiore 
heavily  Into  the  canning  of  vegetables,  hut  as  yet  its  princl|»al  canneries,  ex- 
cept for  the  packing  of  kraut,  are  all  on  the  Pacific  coast,  and  these  pack  larger 
qunntitles  of  fruits  than  of  vegetables. 

That  is  information  gleaneil  from  page  2.S3,  Part  IV,  of  the  Federal  Trade 
Commission  reiiurt  on  the  meat  packing  industry. 

Only  two  of  the  big  meat  packers  have  as  yet  become  imiiortant  factors  iu 
the  fishing  and  canning  industry.  Swift  &  Co.'s  ownership  of  Libby,  McNeill 
&  I-ibby  has  made  It  an  important  operator,  and  Wilson  &  Co.  (Inc.),  which 
entered  the  salmon  business  In  1917,  dominates  the  Wilson-Wakefleld  group  of 
Sainton  Interests.  These  two  Interests  are  among  the  five  large  groups  of 
salmon  cannera,  who  together  packed  over  ri3  per  cent  of  the  total  Amerienn 
output  of  salmon  during  1917  and  who  domlpute  the  entire  industry. 

Llbby,  McNeill  &  Libby  purchased  the  North  Alaska  Salmon  Co.  In  Novem- 
ber, 1916,  and  took  over  itei  plants.  These  with  the  plants  previously  owned. 
made  the  company  one  of  the  largest  canuers  of  salmon.  In  1917  Llbby, 
McNeill  &  Libby  sold  the  entire  pack  of  the  Taku  Canning  &  Cold  Storage  Co., 
of  Seattle,  with  a  caunery  at  Taku  Harbor,  s<mtheast  Alaska,  and  received 
a  10  per  cent  commission  as  selling  agents.  Officers  and  stockholders  of  the 
Taku  Canning  &  Cold  Storage  Co.  control  the  Auk  Bay  Salmon  Co.,  with  a 
plant  at  Auk  Bay,  Alaska,  Thus  In  addition  to  its  own  pack  Libby,  McNeill 
&  Llbby  had  praetlcailv  complete  control  of  the  out|>ut  of  both  companies, 
which  together  packed  128.163  cases  of  salmon  in  1917.  The  pack  of  Libby's 
own  plants  in  1917  amounte<1  to  435,077  cases,  or  5  per  cent  of  the  country's 
rotal  output.    With  the  pucks  of  the  two  coniponies  mentioned.  IJbhy,  McNeill  & 
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l.bliy  i«ntroll«cl  at  the  protluction  point  ii  total  ot  563^40  fast's,  or  6.5  per 
ttHit  of  the  total  output  of  the  year,  a  percentage  eixceeded  only  by  that  of 
three  other  Ha.lmon  interests. 

Libby,  McNeill  &  Libby  now  control  canneries  at  Ekuk,  Ugaguk,  Evlchak, 
and  Lockanok,  western  Alaska,  which  were  formerly  owned  by  the  North 
Alaska  Salmon  Co.,  and  plants  at  Nushagak,  Kogglung,  Yakutat,  Kenal,  and 
a  atltery  at  Bgushlk.  In  connection  with  its  canning  business  the  company 
owns  and  operates  the  Yakutat  &  Southern  Railway  and  a  fleet  of  sailing 
cessels. 

That  is  from  pages  247  and  248  of  tlte  Federal  Trade  Commission's  report. 
Part  IV,  on  the  meat  packing  industry. 

That  the  proportion  of  the  total  pack  of  canned  salmon  distributed  by  tlie 
packers  not  only  is  large  but  la  rapidly  growing  Is  illustrated  by  Libby's 
growth  in  the  sale  of  salmon.  Out  of  a  total  world  pack  In  1915  of  7,539,592 
cases,  this  concern's  sales  were  347,876  cases,  or  4.6  per  cent.  In  1918  this 
percentage  had  increased  to  9.7  per  cent  of  the  world  pack,  which  amounted 
in  that  year  to  10,100,127  cases.  Since  Libby  represents  only  a  portion  of  the 
gwEft  interests  and  since  others  of  the  big  packers  are  large  distributors  of 
salmon,  the  percentage  of  packer  sales  would  run  high  were  figures  available. 

That  IH  from  page  247,  Part  IV,  of  the  Federal  Trade  Commission  report  on 
the  meat  packing  Industry. 

Wilaon  &  Co.  (Inc.)  owns  99.9  per  cent  ot  the  stock  of  the  Pacific  Firiierios 
Corporation  and  51  per  cent  of  the  atock  of  the  Wilson  Fisheries  Co. ;  Mr.  Lee 
H.  Wakefield  is  president  of  the  Wilson  Fisheries  Co.,  and  owns  the  remaining 
49  per  cent  of  the  stock.  The  Pacific  Fisheries  Corporation  is  the  owner  of 
99.5  per  c^it  of  the  capittU  stock  of  the  J.  L.  Smiley  Co.,  with  canneries  at 
Ketchikan,  southeast  Alaska,  and  Blaine,  Wash.  The  Wilson  Fisheries  Co. 
owns  98  per  cent  of  the  capital  stock  of  the  Alaska  Herring  &  Sardine  Co.,  with 
canneries  at  Port  Walter,  Baranof  lelaod'  southeast  Alaska ;  79  per  cent  of  the 
stock  of.  the  Lisianskt  Packing  Co.,  which  has  a  new  plant  exceptionally  well 
located  on  Stag  Bay,  Ltsianski  Strait,  Alaska;  and  100  per  cent  of  the  stock 
of  the  Apex  Fish  Co.,  with  a  cannery  at  Anacortes,  Wash.  The  Apex  Fish  Co. 
in  torn  owns  the  Alden  Banks  Fish  Co.,  the  Brownie  Fish  Co.,  the  Mlgley  Fish 
Co.,  and  the  Superior  Pish  Co.  Mr.  Lee  H.  Wakefield,  the  president  of  the 
Wilson  Fisheries  Co.  and  owner  of  49  per  cent  of  its  capital  stock,  owns  100 " 
shares  of  the  Northland  Fish  Co.,  of  which  he  is  president.  The  entire  re- 
mainder of  the  stock  of  tlie  Northland  Fish  Co.,  amounting  to  200  shares,  is 
held  by  men  who  are  directors  in  one  or  more  of  the  companies  In  this  so-called 
Wilson- Wakefield  group  of  fish  canoers. 

That  is  from  page  249,  Federal  Trade  Gonunisslou  report  on  the  meat-packing 
industry,  of  Part  IV. 

The  total  pack  of  tlie  Wilson- Wakefield  plants  and  of  those  whose  output  was 
controlled  by  this  group  in  1917  consisted  'of  353,704  cases,  or  4.1  per  cent  of 
the  total  American  pack  in  1917.  This  pack  included  nothing  from  the  Lislanskl 
Packing  Co.,  whose  plant  was  not  in  operation  until  1918  and  which  will  in- 
crease their  proportion. 

Morris  &  Co.,  too,  is  not  largely  engaged  in  production  of  canned  fish.  It 
owns  a  controlling  interest.  67  per  cent,  in  the  Barataria  Canning  Co.,  with 
plants  at  Blloxi.  Miss.,  and  New  Orleans,  La.,  which  can  shrimp  and  oysters. 

Members  of  the  Cudnhy  family  are  amouR  the  stockholders  of  the  Pacific- 
American  Fisheries  Co.,  in  which  F.  C.  Letts  Is  also  a  stockholder  and  director. 
Mr.  Letts  happens  to  be  a  wholesale  grocer. 

That  is  from  page  250,  Part  IV,  of  the  Federal  Trade  Commission  report  on 
the  meat-packing  industry. 

Libby,  McNeill  &  Libby,  now  affiliated  with  Swift  &  Co.,  is  a  large  manufac- 
turer and  distributor  of  many  food  products,  Including  condiments  and  relishes. 
The.T  maintain  114  plckle-saltlng  stations  in  Indiana,  Wisconsin,  and  Michigan, 
and  others  in  Colorado.  In  1918  the  Libby  company  bought  outright  from 
SIullen-Huckledge-NelUa  Co.,  Indianapolis,  Ind„  its  plants  located  at  Brazil, 
lad..  Effiugbam,  111.,  and  Paducah,  Ky.,  manufacturing  catsup,  chill  sance,  and 
otlier  tomato  products.  This  company  also  owns  50  per  cent  of  the  Stetson  & 
Ellison  Co.,  Camden,  Del.,  which  cans  tomato  products.  Swift  &  Co.  controls 
Consumers'  Cotton  Oil  Mills  {not  incorporated),  Chicago,  III.,  which  manufac- 
tures cotton-oil  products— that  is,  a  product  which  we  handle,  cottonseed  oil— 
and  Jointly  with  Armour  &  Co.,  the  Independent  Salt  Co.,  Kanapolis,  Kans., 
which  m^anufactures  salt. 
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Armour  &  Co.  1b  lutereflted  In  several  condiment  manufacturlDg  companies. 
The  Loudon  PacklDg  Co.,  Terre  Haute,  iDd.,  D0.3  per  cent  of  whose  Btock  Is 
owned  by  Armour  &  Co.,  manufactures  catsup,  chill  sauce,  etc.  The  Fremont 
Kraut  Co.,  Fremont,  Ohio,  51  per  cent  of  whose  stock  Is  owned  hy  Armour 
A  Co.,  mauufiictures  kruut  and  plcltleit.  The  Indep^ident  Salt  Co.,  Kanapolls. 
Kans.,  SO  per  cent  of  whoHe  stock  Is  owned  by  Armour  tind  SO  per  cent 
by  Swift,  produces  salt.  The  East  St.  Louts  Cotton  Oil  Co.,  East  St.  Louis, 
111.,  entirely  owned  by  Armour  &  Co.,  manufactures  cotton-oil  products 

Wilson  &  Co.  (Inc.)  operates  a  plant  at  Wblteland,  Ind.,  which  manufactures 
tomato  products,  chill  aauce,  and  catsup.  Wilson  also  owns  Fame  Canning  Co., 
Indianapolis,  Ind..  which  inanufactures  tomato  products.  Including  catsup. 

The  Red  Wing  Co.  (Inc.),  Fredonla,  N.  T.,  omtrolled  In  the  interest  of  the 
Cudahy  Packing  Co.,  manufactures  among  other  products  catsup,  chill  sauce. 
and  vinegar. 

That  is  from  pages  2S2  and  2S3,  Part  IV,  Federal  Trade  Qommlaslon  report 
on  the  meat-packing  Indnstry. 

The  contention  is  made  by  the  jobber  that  he  fears  this  great  moiK^xily, 
which  is  Illustrated  by  these  facts  as  outlined,  that  they  are  not  only  buyers 
of  these  products,  but  they  seek  to  produce  and  distribute  as  well,  controlling 
the  sources  of  supply.  Many  of  these  concerns  that  these  people  have  abaortied 
have  been  sellers  to  us  and  others  In  the  grocery  trade.  Our  source  of  supply 
from  those  sections  Is  lost.    We  have  got  to  seek  other  channels. 

Mr.  Breed.  Or  buy  from  the  packers. 

Mr.  BouE.  Or  buy  from  the  packers.  Some  of  these  people  have  served  us 
for  many  years.  We  are  now  told  that  they  have  sold  out  their  Interests  to 
the  packers,  and  the  supplies  of  those  plants  are  going  to  the  packers,  and  we 
must  seek  other  channels  of  supply. 

I  have  a  table,  which  shows  the  sales  of  several  commodities  by  Libbv. 
McNeill  &  Llbby,  a  Swift  concern,  for  the  years  1615  and  1918  with  per- 
centages of  Increase,  which  I  will  insert  In  the  record.  If  agreeable. 

The  Chairuan.  It  may  be  Inserted. 

[  SKitt 
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This  Is  from  page  254,  Part  IV,  of  the  Federal  Trade  Commission  report  o( 
the  meat-packing  Industry.  This  indicates  such  a  tremendous  Increase  that 
you  gentlemen  will  be  Interested  In  It. 

In  1915,  pickles  handled  by  this  concern  amounted  to  22,547,433  pounds;  In 
1918,  37,020,575  pounds.  Olives,  a  product  of  foreign  countries,  in  1916, 
1,540,948  pounds,  and  In  1918.  15,034,243  pounds,  an  Increase  of  875  per  cent. 
In  my  Judgment,  that  Is  largely  due  to  the  distribution  facilities  available  t 
them  by  reason  oC  distributing  to  the  packers'  cars.  Catsup,  in  1915,  2,479,300 
pounds,  and  1b  1918,  7,682,654  pounds,  a  210  per  cent  increase. 

Judge  Haiher,  That  was  during  war  times,  and  on  the  peak,  was  It  not? 

Mr.  Bode.  There  wasn't  a  sate.  In  my  Judgment,  of  olives  made  to  any  Got- 
emment  commissary.    There  might  have  been  a  few. 

Mr.  Bbeed.  Your  citations  also  refer  to  pounds,  not  dollars? 

Mr.  Bode.  This  is  pounds.  Mustard,  In  1915,  1,025,480  pounds,  and  In 
1918,  3,564,168  pounds.  Vinegar,  In  1915,  318,330  pounds,  and  In  1918,  187,608 
pounds,  a  decrease  there.  But  it  shows  a  total  In  1915  of  27,911491  pounds, 
and  in  1918,  63.459,242  pounds.    This  is  Interest,  gentlemen.    [Reading:] 
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"  Fruit  and  vegetable  ranning  and  preserving  are  remote  froin  slan^terlng 
and  meat  packing,  but  the  big  packers,  tbrauf;li  owDenttiip  of  their  branch 
lioQW  syRtem  of  distribution,  poBaeea  ^pecltil  advantages  In  this  field  of  to- 
(lustry.  The  Big  Five's  advantaije  in  the  flpld  rests,  not  so  much  on  their 
ownership  of  canning  factories,  although  In  some  brunches  their  output 
amounts  to  more  than  a  quarter  of  the  total  for  the  United  States,  as  upon 
their  rapidly  Krowlng  control  of  the  wholesale  distribution  of  canned  goods. 
Indicative  of  the  size  and  rapid  expansion  of  the  packers'  canned  goods  busi- 
ness Is  the  fact  that  Armour  &  Co.  Increased  Its  canned-goods  sales  from 
flliout  $6,300,000  in  1916.  to  about  816,000,000  in  1917 ;  whereas  the  combined 
sales  of  these  producta  by  Austin,  Nichols  Co.,  and  Sprague,  Warner  &  Co.,  two 
of  tile  largest  Independent  wholesalers,  amount  to  only  a  little  more  ttkan 
*6,00l>,000  in  1917." 

Xuw,  get  this  clear,  gentlemen:  Austin,  Nichols  ('a  and  Sprague,  Warner 
&  Co,  have  been  in  the  business  for  approslmately  SO  years,  or  more.  each. 
Held,  Murdock  &  Co.  have  .been  In  business  68  years.  Add  oor  total  to  that; 
if  ne  take  the  equivalent  to  what  these  two  had,  $3,000,000  each,  we  would 
have  $9,000,000  for  the  three  large  distributors  that  have  been  estabUshed  for 
ov^r  50  years  each,  as  against  Armour,  who  has  been  In  the  business  only  three 
or  tour  years,  or  5  years,  since  1916,  in  the  distribution  of  canned  goods.  This 
wonderful  increase  must  be  due  to  something,  and  that  something  Is  the 
special  privileges  which  they  enjoy  in  the  distribution  and  the  control  of  the 
sources  of  supply. 

Mr.  BBEBn.  Do  you  think  that  the  control  of  the  sources  of  supply  Is  in  anj 
way  affected  by  the  large  amount  of  capital  at  the  command  at  the  pBCbera? 

Mr.  Bode.  That  Is  so  apparent  that  it  hardly  u^eds  to  be  answered.    We 
liDow  that  to  be  a  fact. 
Mr.  Bbeed.  Whftt? 

Mr.  BouE,  Well,  I  have  an  illustration  that  I  want  to  make  that  covers  that 
point  a  little  later  on,  Mr.  Breed. 
Mr.  Bbeed.  All  right. 
Mr.  Bode  (reading.) : 

"Although  distribution  Is  the  point  at  which  the  packers  have  acquired  the 
ereiiteflt  control,  they  are  nevertheless  entering  the  field  of  manufacture.  Swift 
&  Co..  through  I.ihby,  McNeill  &  Libhy,  has  beciime  a  factor  of  considerable 
impoitance.  canning  tomatoes,  benns,  baked  beans,  cabbage,  spinach,  asparugus, 
Iwets,  pumpkin,  squash,  sauerkraut,  pears,  apples,  cherries,  grapes,  berries, 
plums,  prunes,  and  pineapples.  Llbby,  McNeil  &  Lihby  (Mulne)  owns  96  per 
cent  of  IJbby.  McNeill  &  Llbby  (Ltd.)  of  Honolulu,  engaged  in  raising  and 
iiinnlng  plnapples ;  100  per  cent  of  the  Ahulmnnu  Pineapple  &  Ranch  Co. ; 
100  per  cent  of  the  Thomas  Pineapple  Co. ;  nnd  50  per  cent  of  the  Stetson  & 
Ellison  Co.  engaged  in  the  canning  business. 

"  Armour,  Wilson,  and  Morris  have  likewise  entered  the  manufacturing  phase 
'if  tlie  canning  field  through  acquirement  of  ownership  or  control  of  canning 
TOmpanies.     •     •     • 

"Recently  the  big  packers  began  dealing  in  various  staple  groceries  and 
vejtetables.  such  as  rice,  potatoes,  beans  and  coffee,  and  Increased  their  snles 
at  such  a  rate  that  in  certain  of  the  lines  they  have  become  factors  of  great 
miiLiient.  Here  again  the  selling  organization  of  the  packers,  built  up  In  con- 
npctloif  with  their  meat  business,  assures  them  almost  certain  supremacy  In 
any  line  of  food  handling  which  they  may  wish  to  enter," 

That  Is  from  page  234,  Part  I,  of  the  Federal  Trade  Commission  report  on 
rlie  meat  packing  Industry,  and  confirms  exactly  our  understanding  of  the 
'Ituation  from  our  experience. 

The  reports  of  the  Federal  Trade  0<)mmlaslon  cover  such  a  wide  range  that 
in  reading  them  over  we  have  picked  out  such  things  as  make  us  fearful,  and 
we  have  analyzed  their  statements,  and  as  our  own  knowletige  and  experience, 
conflrm  them, 

Mr.  Daily.  Before  you  proceed,  Mr.  Bode,  will  you  state,  if  you  know,  who 
is  the  Emery  Food  Co.? 

-Mr.  Bone.  Emery  Food  Co.  is  simply  Swift  &  Co.  That  l»  a  name  used  by 
Swift  &  Co.  to  distribute  a  lower  grade  of  food  products.  In  other  words,  the 
S»1ft  name  and  the  Emery  name  are  synonymous  in  the  trade,  but  the  Emery 
Co.  distributes  their  second  grade  of  goods. 

Mr.  Daily.  Do  vou  know  who  pays  for  the  goods  Invoiced  to  the  Emery 
Food  Co.? 
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Mr.  Book.  Why.  Swift:  &  Co. 

Toucliing  on  another  questluD,  tlie  question  ot  cheeot^.     (Keadlne-l 

■'  Prnctlcally  all  estimates  received  Htuted  that  the  pacbcrn  handle  75  i*f  cent 
tit  80  per  oent  of  ull  cheese  produi-eO  in  WlHconaln  wliere  55,6  per  cent  of  the 
entire  <-ountrj-"H  cheese  waa  made  at  the  time  of  the  last  cenBun  of  manufaiv 
turers  in  1914.  In  the  State  of  New  York  where  26  per  oent  of  the  cheese 
of  the  country  is  made,  Iratti  Swift  &  Co.  and  Armour  &  rv>.  are  buyers  of  liu- 
portiiuce.  All  of  the  Big  Five  are  distributors  of  cheese,  nnd  all  ex<«pt  Wilson 
&  Ca  own  und  control  large  cheese  companies. 

"The  packers  are  also  Important  failure  In  the  iii-ejiiirHtloii  and  distributlun 
of  condensed  evaiiorated  milk,  and  are  rapidly  Increaalnjf  their  proportion. 
Wisconsin,  first  aniMiR  tlie  States  in  the  production  of  butter  and  cheese.  Ik 
covei'ed  by  their  creameries,  condensaries.  and  buying  stations,  und  a  Klmilar 
pntcess  of  concentration  and  control  is  alreadj'  evident  In  tiie  other  itrincipHl 
<iiiiry  States. 

'•  At  preswit  Swift  &  Co.  tbrough  LIbby,  McNeil,  &  I.lbby.  is  the  largest  opera 
tor.  among  the  packern.  of  plants  for  manufacturing  condense<l  and  evaporateil 
millc,  having  plants  in  Wisconsin.  Illinois,  Indiana,  Alichigan,  Colorado.  Call 
fornia,  aad  New  York.  Arniour  &  Co.  has  more  i^'ently  entered  this  field  aud 
is  rapidly  becoming  an  important  factor.  None  of  the  other  packers  was  found 
to  liave  entered  thin  line  of  food  products  as  yet," 

That  Is  one  of  our  large  Items.  They  control  the  largest  plants  In  thi' 
country.  There  might  be  some  exception  to  that  atatemeiit.  Tile  Carnation 
Co.  is  an  immense  canner  of  milk,  and  the  Bortlen  Co.  is  also  a  large  com- 
pany, but  it  Is  generally  conceded  that  the  packers  combined  handle  the  largest 
items  of  milk. 

.Tiidge  Hainer.  Is  that  one  of  the  items  that  is  handled  by  wholesale  grocers': 

Mr.  Bode.  It  always  has  been  handled  by  the  wholesale  grocers,  originally 
from  the  time  of  the  creation  of  the  Gagle  brand  of  milk  by  the  Borden  Com- 
pany.    [Beading:] 

"  Swift  &  Co.  is  the  largest  single  butter  distributor  in  the  United  States. 
It  handled  in  1918.  in  round  figures,  50,000,000  pounds  or  nearly  as  much 
as  the  estimated  combined  sales  of  the  two  largest  nonpacker  organisations, 
and  the  butter  department  was  pushing  for  an  Increase  of  25  tier  cent  in  quantit.v 
in  1918  over  1917." 

That  is  from  pages  231  and  232  of  Federal  Trade  Commission  report  on  the 
meat  packing  industry. 

"  The  absolute  totals  shown  in  the  tables  for  the  business  of  tlie  Big  Five 
In  these  lines  in  1916  are  large:  Poultry,  nearly  100,000,000  pounds;  butter. 
90,000,000  pounds:  ciieese,  over  75,000.000  pounds:  e^s,  over  135.000.00(1 
dozens." 

This  is  from  poge  234,  Part  I.  of  the  Federal  Trade  Commission  report. 

I  bring  that  out  to  illustrate  the  point  thnt  it  was  only  their  private  car  ttiiit 
gave  them  that  opportuniy  to  become  the  largest  dlstrli>utor  of  butter  in  ihe 
United  States,  and  through  their  ownerahip  of  cold  storage  plants. 

Now,  you  gentlemen  must  have  it  clearly  brought  out  to  you  in  some  way  that 
the  cold  storage  plants  of  the  United  States  are  controilet)  by  the  packers. 

Mr.  Bbged.  The  packers  are  prohibited  under  this  decree  from  continuing  their 
Interests  in  cold-storage  plants,  are  they  not? 

Mr.  Book.  Yes.  sir.  * 

Mr.  Bbek).  This  Interest  was  allowed  in  the  petition  to  be  through  the  owner- 
ship of  52  per  cent  of  the  entire  cold  storage  plants  of  the  United  States. 

Mr,  Bode.  Yes.  sir. 

Mr.  Breed,  And  do  you  think  the  ownership  iif  the  plants  of  this  sort  furn- 
ished nn  opportunity  t<)  the  packers  for  the  development  of  their  business  In 
food  products? 

Mr.  Bode.  Why,  wonderfully  so.  The  cheese  and  butter  and  egRa.  Why, 
just  take  the  conditions  that  prevail  today.  Yon  know  what  you  pay  for  ege-s; 
somewhere  around  65  or  70  or  75  or  80  cents  a  dozen. 

Mr.  Daily.  Ninety  cents  in  Philadelphia  last  week, 

Mr.  Bora:.  Ninety  cents  in  Philadelphia  last  week,  and  there  is  a  statement 
here  that  they  were  80  cents  in  Washington  last  Saturday.  The  best  time  of  , 
the  year  for  the  assembly  of  eggs  's  In  the  .spring  months;  the  latter  part  of  ! 
March,  ail  of  April  and  May.  Eggs  at  that  time,  at  the  source  of  supply,  are 
purchased  anywhere  from — I  think  during  the  past  year,  17,  18,  19,  and  2fi 
cents  a  dozen.  Those  ^ga  are  put  in  storage  in  the  nearest  cold  storage  plants 
available  to  this  source  of  supply.    They  are  carried  throughout  the  summer. 
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iiDil  then  when  the  supply  le  Bcarce,  the  buyers  go  into  this  sionrce  of  supply 
and  thej-  pay  a  very  high  price  iier  dozen.  They  do  not  care  what  they  pay 
fur  them:  oO  or  00  or  70  cents,  and  that  Immedlntely  establishes  n  marliet  over 
the  United  States  that  a  high  price  prevails,  and  out  come  the  eggs  that  thev 
hiive  carried  throughout  the  summer. 

Mr,  Hau..  Those  storage  eggs  ar 

Mr.  Bom.  Tlie  supply  of  fresh  f 

Mr.  JlnEED.  What  time  of  the  vear? 

Mr.  Bode.  This  time  of  the  year. 

Mr  Hall.  Rut  thlK  80  cents  fs  applicable  to  the  strictly  fi-esh  eggs. 

Mr.  BooE.  Have  you  made  inquiry  of  the  price  of  efw^l 

Mr.  Hall.  Yes;  I  think  I  know  the  price  of  escgs. 

Jlr.  Bode.  Then  you  will  find  the  difference  between  storage  and  fresh  e^s 
«ill  run  about  10  cents. 

Mr.  Hau,.  Forty  centd  here. 

Mr.  BoDE.'That  is  not  true  in  my  territory. 

Jlr.  Hat.l.  It  is  here. 

Mr.  B<HiE.  I  pay  ia  Ohlcagii  for  a  niiirketl  egg  luarhed  laid  cm  snch  and  such 
It  (lute,  7B  cents  a  dozen,  when  I  left  ChVago.  And  the  cold  storage  eggs  are 
fK  cents,  or  a  difference  of  about  10  cents. 

■Tudge  Hainbr.  What  wouW  you  <lo  with  the  supply  of  fresh  eggs  when  they 
lire  laid  In  the  spring? 

Mr.  Bode.  I  would  do  just  what  they  do.  Just  to  ilhintrate  the  nifvantiige 
which  the  cold  storage  owner  gives  to  the  bjiyer 

Judge  Haineb  (interposing I.     Would  you  destroy  the  cold  storage? 

Mr.  BoDK.  No,  sir. 

Judge  Hainbb.  Then  who  would  you  have  distribute  from  the  cold  storage 
^^ant?    Anybody  can  erect  ii  cold  storage  plant. 

Mr.  Bode.  Tea,  sir. 

Judge  Hauler.  Ts  there  any  prohibition  against  that:  a  wholesiile  grocer 
r-an  erect  a  cold  storage  plant? 

Mr.  Bode.  No,  sir;  we  would  all  do  the  same  thing.  But  those  »^as  are 
illstrlhuted  through  those  cars,  and  that  gives  them  a  monopoly. 

.Tudge  Haineb.  Then  It  is  in  the  distribution. 

Jlr.  Bode.  Tes,  sir. 

Jndge  Hainee.  It  Is  In  the  distribution,  and 

Mr.  Bode  (interposing).  Yes. 

Ju^^  Hainer.  a  cold  storage  house  is  not  per  se  wrong! 

Mr.  Bode.  No,  sir ;  there  is  no  complaint  of  that,  because  supply  and  de- 
mand makes  price,  but  if  the  demand  if  In  the  bands  of  the  many,  and  the 
supply  Is  in  the  bands  of  the  few,  I  am  somewhat  Inclined  to  the  belef  that 
flic  price  Is  controlled. 

Jldge  Haiheb.  What  remedy  do  you  suggest  there? 

Mr  BuDE.  Xo  remeily  at  all,  exceirt  all  our  efforts  shoidd  be  made  to  sti)p  a 
niniiopoly. 

Judge  Haineb.  Well,  how? 

Sir.  Bode.  To  stop  a  monopoly  established  In  the  food  products. 

Judge  Haineb.  How7    Take  the  eggs  as  a  concrete  example? 

Mr,  Bode.  Well,  the  aggregation  of  wealth — — 

Mr.  Bbeed  (interpo^ng).  What  has  the  decree  done,  I  would  like  to  oak? 

Mr.  Bode.  The  aggregation  of  wealth  gives  people  power.  Now,  if  you  want 
to  trust  me  with  that  power  that  I  can  exercise  over  the  goods  that  I  may 
purchase  with  great  wealth 

Mr.  Breed    (interposing).  What  effect   has   the  decree  had   on   the  price  ot 

Mr.  Rope.  Not  one  hit,  because  It  has  not  affected  the  egg  business  at  all. 

Mr.  Breed.  That  is  not  affected  by  the  decree? 

Mr,  Bode.  No,  sir, 

Mr.  Breed.  That  is,  the  packers  are  In  there  through  their  ownership  of  the 
'il  per  cent  of  the  space  of  the  cold  storage  houses  ol  the  country  and  thereby 
controlling  It  for  their  own  advantage  and  not  necessarily  for  the  benefit  of 
the  country  and  others  who  are  In  comiietition  with  them.  I  do  not  know 
nhat  efforts  have  been  made  by  the  Attorney  General  or  the  court  to  see  that 
ihat  provision  of  the  decree  has  gone  Into  effect,  although  the  terms  of  the 
decree  require  that  the  packers  should,  within  nine  months  after  February  27. 
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1920.  make  soiue  plaus  with  reept^ct  to  llie  disposal  ol  that  liaee  ot  prurwti^, 
eokl  storage  property. 

Judge  Haiijiib.  Yuu  loean  to  divMt  them  ot  the  cold-storage  houses? 

Mr.  Bbeed.  Yes. 

Judge  Baiker.  What  would  you  do  with  them? 

Ur.  SuiTH.  They  would  go  Into  private  oorapaiilea,  or  private  Iwmls,  iiuil 
there  would  lie  competition  among  i:uld  atorage  Iieople.  and  by  competition  Hit 
public  would  get  the  benefit  an<l  a  bel4«r  price. 

The  Chaibuan.  Do  you  know  who  would  buy  them? 

Mr.  SiiiTK.  I  have  no  doubt  Indiviiluala  or  couipuiilcK  wiiul<l  buy  tlieiii. 

The  Chairiiak.  That  is  what  we  thought  about  the  stockyards,  too. 

Mr.  SuiTH.  I  do  not  know  so  much  about  tlie  stockjanlM,  but  I  think  Ifie 
cold  storage  wouUI  be  bought  up. 

Judge  Haikiw.  Senator,  tun't  there  some  way  by  which  you  can  prevent  mi 
unlawful  act  and  monopoly,  and  yet  allow  business  to  continue? 

Mr.  Smith.  I  don't  know.  If  ii  crowd  can  produce  a  mono|xily,  they  are  iil 
most  niicoutroUable.  If  they  get  to  be  a  monopoly  in  a  business,  they  conduct 
their  business  almost  beyond  control. 

Judge  Haikkb.  What  hua  been  done  in  the  )ietroleuni  case? 

Mr.  SuiTH.  I  am  not  prqiare<l  to  say  anything  much  wan  sccompllshed. 
They  undertook  to  settle  It,  but  the  same  old  crowd  dominates  and  put  nf 
business  producers  wherever  they  want  to.  They  just  got  so  strong  tlironsh 
the  use  ot  a  monopoly  that  they  are  almost  tteyond  control. 

Judge  HAiNm.  What  is  the  history  of  the  tobacco  business,  too? 

Mr.  Smith.  The  same  thlnt;;  they  wiped  out  almost  e^'ery  amult  iniLnufai'- 
turer  of  tobacco  and  tobacco  prmlucts  in  tlie  United  States;  and  the>-  put  drnvii 
the  price  to  the  producer  anil  put  the  price  uji  to  the  consunter.  But  I  am' 
arguing  the  case  In  advan<«. 

Mr.  Bbeed.  But  what  we  would  like  to  put  In  the  record  in  answer  to  your 
question,  we  are  here  to  show  cause  why  you  should  not  recommend  a  modifica- 
tion of  a  court  decree  which  merely  prohibited  an  existing  monopoly  from 
extending:  their  monopoly  into  unrelated  lines.  At  the  outset  of  these  hearings 
we  called  to  your  attention  that  we  thought  that  the  position  in  which  the 
trade  of  the  United  States  was  put  was  most  anomalous,  because  the  action 
WHS  one  by  the  Oovernment  against  the  packers  and  the  packers  were  not  here 
present  asking  that  the  decree  which  they  consentecl  to  and  agreed  to,  to  S" 
out  of  these  unrelated  lines  should  be  modified,  and,  therefore,  we  could  not 
see  why  the  trade  of  the  country  should  be  upset. 

The  Chaibman.  Mr.  Breed,  your  statement  assumes  there  Is  an  eKlstinp 
monopoly.    There  is  no  record  of  that. 

Mr.  Breed.  I  don't  think  anybody  doubts  the  fact  that  there  is  a  monopoly. 

The  Gbaibiian.  There  is  no  court  record  of  that ;  that  Is  what  I  wanted  tu 

Mr.  Bbeed.  We  are  producing  to  you  evidence  now,  In  the  shape  of  the  Federal 
Trade  Commission  reports  and  other  invest! gattons,  showing  tliat  this  monopoly 
was  rapidly  extending  Into  these  other  imes. 

Judge  Hainer.  Now,  Mr.  Breed,  I  have  read  the  Federal  Trade  ('^mmlsslon's 
reports  over  and  over  again.  They  state  in  those  Federal  Tmde  Commission 
reports^you  want  to  he  frsnfe  and  fair — that  as  to  the  unrelated  products  a 
monopoly  does  not  exist,  and  there  is  no  finding  as  such.  But  they  fear  there 
Is  a  domfnaUng  principle 

Mr.  Breed  (interposiug).  I  th:nk  this  evidence  Mr.  Bo<le  is  presenting  In  tlir 
case  that  in  several  lines  of  unrelated  products  an  absolute  monopoly  existed. 
and  a  monopoly  which  has  been  obtained  by  the  packers.  For  example,  take 
the  cheese,  and  butter,  and  the  growth  In  other  lines,  showing  a  tendency-  to 
form  a  monopoly  there. 

Judge  Haineb.  There  is  no  allegation  in  the  bill  that  a  monopoly  exists  as  to 
these  unrelated  products,  but  they  fear  and  apprehend  that  they  will  ultimatel.v 
do  that,  In  the  way  I  construe  the  bill. 

Mr.  BBraa>.  I  understand  the  question  before  your  committee  is  whether  the 
Oovernmeut  shall  make  nn  application  to  relieve  the  packers  from  their  consent 
not  to  extend  their  monopoly  into  unrelated  lines. 

Judge  Haineb.  As  I  understand  it,  it  is  based  on  the  fact  that  certain  parties 
did  not  have  an  opportunity  to  be  heard. 

Mr.  Bbekd,  Who  is  that  party? 

Juilge  Haiser.  The  California  Coo|>enitlve  Canneries.  They  never  had  their 
duy  in  court.     Thej  never  had  im  opportunity:  and  that  tlie  various  requests 
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wH-^  made  bj-  other  cnnners  all  over  the  country,  hdiI  that  Is  a  question  to 
iletevmlue,  whether  or  not  the  decree  is  too  broad,  as  it  was  even  decided  In 
the  Petroleum  case,  In  which  the  evidence  showed  tliat  there  Is  violation  of 
sectious  1  and  2  of  the  Sheriuan  antitrust  law,  establlahed  bj-  Indisputable 
evidence,  and  the  lower  court  found  that,  and  the  .question  was  whether  or 
not  tbe  decree  was  ton  broad,  whether  or  not  yajx  should  absolutely  prohibit  It 
niHl  destroy  the  business,  of  whether  yon  should  apply  what  they  call  th?  rule 
of  reason  and  the  remedy  not  to  the  erlnilnnl  acts,  but  whether  or  not  you 
should  destroy  ttie  Imslnesa  or  endeiiTor  to  eliminate  the  monopoly  and  permit 
the  business  to  go  on.  Chief  Justice  White's  opinion  bos  been  misunderstood 
hy  tbe  bar  and  the  public,  that  he  used  the  words  "  The  rule  of  reason  "  to  the 
nets  of  monopoly  and  criminal  conduct.  He  had  no  such  thoutfht,  and  the  opinion 
lilies  not  warrant  such  construction,  hut  he  applied  It  to  the  remedy.  In  other 
n-onls.  if  these  so-called  storfifiie  houses  Iwid  to  monopoly,  you  would  not  destroy 
the  business :  you  would  break  up  and  prevent  the  niMiopoly.  That  Is  the  rule 
nf  reason  that  he  applied  In  those  cases.  Now,  whether  the  question  Is  affcct- 
inE  the  public  Interest  here,  whether  it  Inflicts  all  Injurj'  on  the  public 

Mr.  Smith  (Interposing).  -To  keep  them  out. 

Judge  Haipjeb.  Absolutely,  to  extend  to  the  prohibition  of  carrying  on  the 
business,  absolutely. 

Mr,  Smith.  That  question,  I  think,  under  this  record,  we  cRn  discuss  with 
great  eonflrtence. 

Juilge  Haineb.  Well,  whether  it  Inflicts  an  Injury  to  the  -public. 

Sir.  SuiTH.  I  believe  It  is  a  blessing  to  the  public  that  is  absolutely  essential 
to  he  preserved,  and  that  it  Is  of  Inflntte  value  to  the  whole  public,  and  the 
fanners  have  come  here  since  you  were  here,  Judge,  and  thiB  whole  hearing 
has  developed  nothing  but  one  canner'a  Interest  where  Armour  had  $200,000 
mortgase,  and  one  sauerkraut  Interest  where  Armour  had  at  one  time  owned 
the  majority  of  the  stock.    Everybody  else  bega  to  let  the  decree  stand. 

The  Chaibman.  Let  us  proceed,  gentlemen,  with  the  testimony. 

Mr.  Breed.  Mr.  Chairman,  may  I  Just  add  this  word,  please,  in  answer  to 
Juilge  Hatner's  statement  that  the  California  Cooperative  Canneries  appeared  on. 
liie  theory  that  they  had  never  had  a  day  In  court.  The  day  you  were  obliged 
to  be  in  Chicago  we  presented  a  statement  of  the  dates  when  this  decree  was 
first  announced  to  the  public.  The  newsiiaper  records  show  that  the  announce- 
ment of  the  consent  of  the  packers  to  comply  with  the  demand  of  the  Govern- 
nieul  was  made  in  the  early  part  of  December.  1919.  JionfC  articles  In  the  daily 
press  throughout  the  country  appeared.  Also  the  Attorney  General  appeared 
before  tbe  congressional  committee  In  tlie  early  part  of  Januarj',  the  first  week. 
The  decree  was  not  entered  by  the  court  until  February  27. 

The  Chairman.  Well,  Mr.  Breed,  that  is  all  argument;  that  is  in  the  record 
iilready.    Let  us  proceed  with  this  witness,  please. 
■  Mr.  Bbei3>.  I  only  wanted  to  answer  the  Judge's  question. 

Judge  Haineb.  I  will  read  the  record. 

Mr.  Bode.  I  call  your  attention  to  the  Federal  Trade  Comm'sslon  Report, 
Part  IV,  pages  162  and  163,  showing  the  large  interests  that  the  various  packers 
liare  in  the  cheese  bus'ness. 

IThe  quotation  from  the  Federal  Trade  Commission  Report,  pages  162  and 
103,  Is  as  follows:) 

"Demcey  &  Sibley  Co..  duba.  N.  Y.,  entirely  owned  by  Swift  4  Co..  and  now 
linonn  as  Swlft.&  Co.  (Inc.),  Is  a  cheese  concern,  buying  from  24  factories  in 
Xeiv  York  and  one  in  Pennsylvania. 

"The  Pauly  &  Pauly  Cheese  Co.  has  five  branches  in  Wisconsin,  in  addition 
III  the  main  plant  at  Manitowoc,  for  collection  and  storage  of  cheese — Green 
Bay.  Marathon,  Edgar,  Sturgeon  Bay,  and  Sawyer.  These  branches  and  the 
plant  at  Manitowoc  were  reoprted  as  purchasing  from  202  factories  producing 
cheese.  In  addition,  the  Pauly  &  Pauly  company  takes  the  entire  chees  col- 
leition  of  the  H.  Blanke  Cheese  Co,,  Plymouth,  Wis.,  paying  the  exiwiiae  of 
running  this  concern  and  allowing  It  one-eighth  cent  per  pound  for  buying. 
'he  H.  Blanke  Co.  collects  from  35  factories.  The  entire  sales  of  cheese  bv 
ine  Pauly  &  Pauly  Cheese  Co.  in  1917  amounted  to  86299,245.81.  Of  this  total 
'9.41  per  cent  was  sold  to  S"'lft  4  Co.,  which  appears  to  receive  preferential 
'rpatnient  amounting  to  a  working  agreement, 

"Armour  &  Co.  owns  the  Neenah  Cheese  4  Cold  Storage  Co.,  Chicago,  111,, 
"nfch  has  branches  at  Richland  Center,  Mineral  Point,  and  Neenah.  all  in 
« iseonsin.    This  company  purchases  from  98  factories.    In  addition,  it  takes 
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under  oontraft  llie  entire  collef^tioii  of  Bernhard  Schrelber.  Slieboygaii,  Wis., 
from  18  tactoriea. 

•■  Fifty-one  per  fent  of  the  C.  E.  Blodgett  Cheese,  Butter  &  Egg  Co.  1b  iiwiied 
b;  Armour  &  Co..  wblcti  t'ontrols  the  policies  of  tlie  company  and  dltitriliutes 
practically  ttie  entire  amount  of  clieeae  collected.  In  addition  to  tlie  [iiain 
plant  at  MarahBeld  this  company  lins  branclies  In  Athena.  Dorcliester.  Grand 
Rapids,  Greenwood,  Osceola,  New  Richmond,  and  Stanley,  all  fu  Wisconsin. 
These  branches  and  the  plant  at  Marshfleld  collect  cheese  from  216  factories. 
In  addition,  the  company  takea  the  cheese  collected  and  mmiufacturetl  by  the 
Spencer  Lumber  &  Supply  Co,  under  the  name  of  the  Dairy  Belt  Cheese  Co.. 
which  operates  two  cheese  factories  and  collects  from  27  others.  The  Cort- 
land Beef  Co.,  tkirtland,  N.  Y.,  a  hranoh  house  of  Armour  &  Co.,  acta  as  a 
cheese-collecting  a^iency  for  certain  factories  in  New  York. 

"  Morris  &  Co..  through  ownership  of  50  per  cent  of  the  stock  and  by  virtue 
of  agreement,  controls  the  C.  A.  Straubel  Co.,  Green  Buy,  Wis.,  and  has  pi*f- 
erence  as  the  distribution  of  the  cheese  collected.  The  C.  A.  sjraubel  Co.  has 
branches  collecting  cheese  in  Marion,  Shawano,  Denmark.  Antlgo,  Lena,  Gll- 
lett,  Luxemburg,  and  Clintonvllle,  nil  In  Wisconsin.  These  branches,  to- 
gether with  the  main  place  at  Green  Bay.  obtain  cheese  of  214  factories. 
Morris  &  Co.  also  controls  Jacob  Marty  &  Co..  Brodhead,  Wis.,  through  similar 
stock  omiership  and  agreement  for  preference  as  distributor.  The  Marty  com- 
pany has  a  branch  at  Barnwell,  Wis.,  which,  together  with  the  main  plant  at 
Brodhead,  takes  cheese  of  22  factories. 

"The  Oudflhy  Packing  Co.,  through  the  Dow  Cheese  Co.,  Plymouth,  wis., 
which  it  owns,  operates  cheese-buying  branches  at  Merrill,  Fon  du  Lac, 
Thorp,  Curtis,  and  Boscobel,  all  In  Wisconsin.  These  branches,  together  with 
the  main  plant,  buy  from  101  factories." 

Mr.  Bode.  Also  Federal  Trade  Commission  Report.  I'art  IV,  pages  1S3 
and  164. 

Mr.  Breed.  Showing  what? 

Mr.  Bode.  Showing  the  large  purchasing  power  and  the  large  number  i>f 
.factories  with  whom  they  have  direct  contact. 

"  It  will  be  seen  from  the  foregoing  that  the  big  packers  are  in  direct  contacL 
with  935  cheese  factories  In  Wisconsin  which  have  commercial  dealingx  wltli 
the  thousands  of  farmer  patrons  In  the  districts  contributing  to  these  fflc- 
torles.  And  both  Swif  &  Co.,  and  Armour  &  Co.  have  this  direct  contact  witli 
many  cheese  factories  and  their  patrons  in  New  York. 

"Moreover,  it  was  found  that  !n  addition  to  this  direct  contact  with  [JOi- 
ducers  through  ownership  and  control  of  these  concerns,  the  packet's  wire 
anch  large  regular  customers  tor  the  output  of  still  ol^er  cheese  companies' 
as  to  make  it  doubtful  if  they  could  well  be  true  competitors,  even  thoiiEli 
the  packers  had  no  flnancial  interest  in  the  companies.  In  practically  evei? 
case  of  large  sales  to  the  packers  that  came  to  the  commission's  attention,  it 
was  found  that,  even  where  sales  were  made  to  more  than  one  of  tlie  five 
big  packers,  some  one  of  them  was  the  chief  customer  as  distinctly  as  In  the 
case  of  a  company  owned  and  controlled  by  a  single  packer.  Pract'cally.  these 
dealers  are  divided  among  the  packers,  only  one  large  outlet  being  open  to  each. 

"  Thus,  F.  G.  Westphal.  Randolph,  Wis.,  operating  19  factories  for  the 
farmer  owners  and  selling  the  cheese  produced,  handled  a  total  of  2.421,454 
pounds  in  1917,  of  which  58.87  per  cent  went  to  the  five  packera  Morris  & 
,Co.  alone,  however,  received  40.87  per  cent  of  the  total  outjput.  while  Ciidahy, 
'Swift,  Armour,  and  Wilson  obtained,  respectively  7,  6.6,  B.  and  0.6  per  cent. 

"The  Farmers'  Cheese  Co.,  Watertown,  Wis,,  selling  2,216,659  pounds  lit 
1917.  sold  24.35  per  cent  to  Swift  &  Co.  and  not  as  much  as  1  per  cent  to 
any  other  packer. 

"N,  Simon  Cheese  Co.  (Inc.).  Appleton,  Wis.,  selling  4,658,306  pounds  of 
cheese  in  1917,  sold  60,61  per  cent  to  Morris  &  Co.,  while  the  combined  sales 
to  Swift,  Armour  and  Wilson  were  7,42  per  cent. 

"Schmitt  Bros.,  Blue  River.  Wis.,  selling  4,510,637  pounds  of  cheese  in  1917. 
sold  Morris  &  Co.  59.83  per  cent.  Wilson  &  Co.  (Inc.)  11.96  per  cent,  the 
Cudahy  Packing  C!o.  3  per  cent,  and  Swift  &  Co.,  1,34  per  cent 

"Wuetrich  Bros.,  Doylestown,  Wis.,  disposing  of  1,088,999  pounds  of  cheese 
during  1917.  sold  to  Swift  *  Co.  44,27  per  cent,  Morris  &  Co.  18,29  per  cent. 
Armour  &  Co  12.18  per  cent,  and  Wilson  &  Go.  (Inc.)  1.24  per  cent,  over  75 
per  cent  of  total  sales  going  to  four  of  the  Big  Five,  one  of  .them  as  usual 
being  preeminently  the  latest  customer." 
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Mr.  Bode.  Then  Part  IV,  pages  164-166 : 

"How  important  a  factor  the  big  packers  «re  lu  tiie  cliwse  business  In 
Wiscon^n  is  suggested  by  the  figures  iu  the  foregoing  paragraphs.  Cousider- 
Mbly  more  than  one-half  of  Its  factories  are  dependent  (or  their  principal 
iitarket  on  concerns  owned  or  controlled  by  the  packers.  Nearly  anotber 
guaiter  of  those  factories  look  for  their  chief  buyer  to  concerns  which,  pm 
far  as  known,  independent  in  ownership,  are  yet  dqiendent  for  their  main 
ijutlet  on  the  packer's  distributing  system.  That  the  Big  Five  ai-e  in  a  posi- 
tion to  control  75  to  80  per  cent  of  the  cheese  of  tlie  State  Is  generally 
conceded. 

"During  the  fiscal  year  1916  Swift  &  Co.,  including  its  subsidiary  and  con- 
mlled  slaughtering  companies,  sold  rhrougb  branch  houses  -28,692,101  pounds 
of  cheese.  These  figures,  however,  do  not  Include  sales  made  by  otlier  methods. 
iis  hy  direct  consignment  or  through  other  selling  agencies,  «s  the  car-route  and 
provisions  sales  houses.  The  increase  In  this  company's  branch-liou*  sales  of 
chpese  for  the  calendar  year  1017  over  1916  was  better  than  19  per  cent  and  for 
December.  1917.  over  December.  1916.  was  51.2  per  cent.  In  1918  the  total 
cheese  sales  of  Swift  &  Co.,  not  Including  comimnles  controlled  by  afllHatirn, 
amounted  to  64,072,000  pounds, 

■Armour  &  Co..  the  largest  packer  distributor  of  cheese  iu  the  Unteil  States, 
sold  through  its  branch  houses  in  Its  fiscal  year  1916  nearly  29.000,000  pounds. 
Sales  by  branch  houses  of  slaughtering  companies  controlled  by  afflllatioH  are 
here  included  but  not  the  sales  through  selling  agencies  other  than  branch 
houses.  Armour  &  Co.  report  sales  by  all  selling  agencies,  net  Including  branch 
houBes  of  slaughtering  companies  and  other  selling  ageitcies  controlled  through 
affiliation,  for  the  flseal  year  ending  October  28.  1916.  60,709,609  pcunds  and  for 
the  fiscal  year  ending  November  2,  1918.  77,379  232  pounds,  an  Inci-csae  of  27 
per  cent.  Wilson's  sales  for  the  same  years  were,  respectively,  12,730,372  and 
21 140319  pounds,  a  gain  of  86  per  cent.  Cudaliy  reports  sales  of  cheese  by  all 
seUlng  agenc'es  for  1917  of  15.900000  prunds  and  for  1918  of  24,100,000  pounds, 
a  gain  of  .^2  per  cent  in  one  year.  (For  greater  detail  im  the  s»les  of  the  four 
roiupanies  Be°  Exhibit  IX).    No  sales  flgwros  for  Mtnris  were  available  for  1918. 

"TTie  combined  cheese  sales,  as  severally  repcrted  for  Swift,  Armour,  Wilson 
Bail  Cudaby  for  the  year  1918.  were  186.691.551  pounds.  The  total  production 
•  f  factoo'-made  cheese  in  the  United  States  in  that  year  was  380.423,652  poands. 
I[i  addition  to  thla,  some  cheese  Is  doubtless  made  on  terms,  but  this  wcnid 
bardly  be  a  real  factor  In  interstate  trade  or  In  competition  with  packer-sold 
cheese.  As  in  the  case  of  butter,  the  reported  pui-lter  salea  fall  short  of  the 
full  selling  strength  of  the  B'g  Five,  since  th^'  do  not  include  tt>e  sales  by 
branch  houses  of  slaughtering  companies  and  other  selling  agencies  controlled 
throufSi  affiliatliMi,  and  the  sales  of  Morris  are  entirely  lacking.  This  deficienc? 
must  be  reckoned  with  before  a  basis  can  be  found  to  arrive  at  the  true  packer 
preportiod  of  cheese  distributed.  The  current  estimate  of  the  trade,  however, 
that  the  Big  Five  handle  at  least  one-half  of  the  Interstate  commerce  in  clieese 
would  appear  to  be  understated,  since  such  part  of  the  packer  sales  as  was  re- 
ported for  1918  amounted  to  49.1  per  cent  of  the  total  factory-made  cheese  of 
that  year." 

Mr.  Bode.  Pages  261.  262  and  263  of  the  Federal  Trade  Commission  Repcwt. 
Part  IV,  extent  of  packer  distribution  in  the  soda  fountain  and  bcuillon  cube, 
tomato  bouillon,  and  beverages,  is  clearly  outlined.  And  giving  a  list  of  all 
Ihe  many  articles  that  are  covered  under  that  heading: 

"Extent  of  Packer  DUtTilmiion.—Ail  five  of  the  mem  packers  are  distributors 
of  beef  products,  such  as  extract  of  beef  and  beef-bouillon  cubes  for  soda 
fountain,  as  well  as  other,  uses.  Some  haudle  similar  commodities,  such  as 
chlckwi  and  clam  cubes,  celery  and  tomato  bouillon,  etc.  Wilson  &  Co.  (Inc.), 
under  the  title  of  'Beverages'  In  the  price  list  of  Its  grocerj'  department,  carries 
whole  red  maraschino  cherries  and  the  beverages,  'Phoz,'  'Loju.'  and  'Appl]u.' 
Cudahy.  throuia  the  ownership  of  the  Red  Wing  Co,  (Inc.),  Ch:cago,  111.,  la 
interested  in  the  distributlcn  of  grape  Juice  and  cider.  Armour  &  Co.  owns  the 
Vin  Fiz  Co..  Chicago.  III.,  manufacturers  of  the  beverages  'Vln  Fiz,'  and  also 
Uistributes  through  Its  department  of  soda-fountain  supplies  a  full  liae  of  goods 
used  by  this  trade. 

"Extract  of  beef  and  beef  bouillon  are  by-products  of  packing-house  plants. 
while  chicken  and  vegetable  bouillon  are  related  as  by-products  to  the  produc- 
tion of  various  products  which  are  substitutes  for  meat.  But  other  soda- 
fountain  supplies,  especially  the  extensive  line  carried  by  Armour  &  Co.,  have 
only  the  distant  relation  that  they  go  to  the  same  trade  as  to  the  extract  of 
beef  and  the  beef,  chicken,  and  vegetable  bouillons. 
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'Tbe  fnlloviiiK  Hxt  of  IteniB.  takfn  from  the  boob  of  Aritionr  &  Co.'s  aeconnt- 
liig  ilepartnieiit.  known  n«  sinla  fcuntHln  auppHeit  depiirtiwnt  12-16B.  shows  a 
line  of  o<;tuuio(I'tleH  which  rivals  In  ronite  that  of  nny  dlstrlhutor  ftpeclnllsiliiii 
on  tht-  BiippljIiiK  of  the  soda-fountnln  tradf : 

"  LIST  OF  SODA-FOUNTilB   BV'PPLIBS   BOLH  BY   ABMOUR  A   CO. 

"  Acid  foam ;  ticiO  fruit ;  at-ld  phosphate ;  butterHcotch  sunclae :  caramel  sundae; 
caramel -sugar  coloring;  celery;  celery  for  bar  use:  cherry  drips;  cherries,  Imi- 
fatioii  maraschino ;  cherries,  Imitation  crem«  de  raenthe  flavor ;  chop  suey ;  cocot 
and  cocoa  paste. 

"Concentrated  tihosphate:  Celery,  cherry,  claret,  grape,  lemon,  orange,  wild 
cherry.' 

'■  Concentrated  sirup :  Apricot,  banana,  birch  beer,  blackberry,  blueberry, 
caramel,  cherrj-  (red),  cherry  (black),  chocolate,  claret,  coffee,  creme  de  mentlie, 
cream  i^oda,  ginger,  ginger  ale,  grape  (Concord),  lemon,  lemonade,  maple  flavor, 
nectar,  orange,  orangeade,  orange  (blood),  peach,  peach  bloom,  phosphate 
(celery),  pineapple,  raqiberry  (red),  raspberry  (Mack),  root  beer,  sarsaparllla, 
sherbet,  strawbery,  vanilla. 

"  Crushed  apricot,  blackberry,  blueberries,  cherries  (red,  sour),  cherries  (spe- 
cial), cherries  (white),  currants,  figs,  gooseberries,  orange,  (sliced  orange), 
peach  (sliced  peach),  pineapple  or  pineapple  cubes  or  tidbits,  raspberries,  straw- 
berries, whole  red  cherrieB. 

"Figs,  crushed. 

"  Flavoring  extract :  Lemon,  maple,  orange,  pineapple,  raspberry,  root  beer, 
sarsaparllla,  strawberry,  vanilla,  vanilla  and  courmarin,  wild  cherry. 

"  Fruit  frappS. 

"Fruit  preserves :  Apricot,  blackberry,  blueberry,  cherry  (red,  sour;  white, 
sour),  currants,  flgs  (crushed),  figs  (whole),  gooset)erries,  marmalade,  peach, 
pineapple,  raspberry,  strawberry, 

"  Ginger  for  bar  use,  glace  pineapple,  grape  Juice,  honey  sundae,  liot  choco- 
late paste,  malted  clams,  malted  mllli,  marshmallow  topping,  milkase,  mineral- 
water  salts  (Congress,  deep  rock,  kisslnges,  llthia,  seltzer,  vlchy). 

"Nut  frapp^  (maple  flavor,  plain,  sirup)  ;  orange,  lemon,  peppermint  whip; 
pecan  halves  in  sirup;  pecan  sundaes;  peppermint;  peppermint  for  bar  use; 
pineapple,  I,  M.  P. ;  R.  P.  sundae. 

"Soluble  color,  vegetable;  Blue,  cherry  (red),  green,  lemon  yellow,  orange 
(blood),  red,  strawberry,  violet,  yellow-red. 

"  Soluble  extract ;  Almond,  apple  elder,  apricot,  banana,  birch  beer,  black- 
berry, blood,  champagne,  cherry  (artlflctal),  cherry  (wild),  cherry  phosphate, 
chocolate  cream,  club  soda,  coffee  extract,  artificial  phosphate  and  cream, 
cream  soda,  ginger  ale,  grape,  grape  phosphate,  iron  (cream),  lemon,  lemonade, 
maple,  mint  (cream),  nectar,  orange,  peach,  peach  (artificial),  peach  (cream), 
pear,  pear  (artificial),  peppermint,  pepsin  soda,  phosphate,  pineapple,  rasp- 
berry, root  beer,  sarsaparllla.  sarsaparllla  and  Iron,  sassafras,  sherbet,  straw- 
berry, vanilla,  vanilla  courmarin,  vanilla  cream;  soluble  phosphate,  creme  de 
menthe.  ' 

""Vanilla  whip,  Vln  Piz.  walnut  halves  in  sirup,  walnut  sundae  (maple 
flavor),  wintergreen  for  bar  use." 

Mr.  Bode.  Pases  284  and  265,  Part  IV.  of  Federal  Trade  CJominission  reporl. 
Therein  is  stated  that  Armour  &  Co..  while  not  among  the  customers  of  the 
California  .Almond  Growers'  Exchange  In  1917,  bought  2,085  bags  of  almonds 
from  them  In  1818,  and  apparently  would  have  taken  twice  or  three  times  this 
amount  if  the  exchange  would  have  accepted  its  orders.  Except  for  that  con- 
cern, which  bou»;ht  3,000  bags  in  1917  and  2,000  bags  in  1918.  no  other  cus- 
tomer handles  so  large  a  quantity  as  Armour  &  Co.  purchased  during  this  first 

(The  quotation  is  as  follows:) 

"  The  commission  is  not  In  possession  of  any  figures  to  show  the  extent  or 
growth  of  Armour  &  Co.'a  business  in  this  equipment  for  soda  fountains,  but 
found  its  Easiness  In  grape  juice  and  soda-fountain  supplies  to  be  very  largy 
and  rapidly  increasing.  Armour  &  Co.'s  sales  of  grape  Juice  In  1916  amounted 
to  $554,095.31,  while  in  1918  they  amounted  to  $1,025,000,  an  increase  of  very 
nearly  100  per  cent  in  two  years.  The  sales  credited  to  soda-fountain  supplies 
In  1916  amounted  to  $1,103,024.70,  and  in  1918  had  Increased  to  $3,595,000,  a 
growth  In  *hls  department  of  over  200  per  cent  within  a  period  of  only  two 
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yenrs.  If  such  growth  is  continued  it  can  be  only  a  short  time  before  the. 
rontrol  of  Armour  &  Co,  over  fie  dlatrlbutton  of  soft  drinks  will  be  equal  to 
the  control  of  the  packers  in  the  various  tinea  of  food  supply. 

"Although  some  of  the  supplies,  such  as  grape  Julf^  and  crushed  fruits,  are 
manufactured  in  its  own  plants,  Armour  &  Cu.  is  much  more  Important  In  dls- 
(rlbadng  than  In  producing,  and  secured  most  of  Its  supplies  from  others.  In 
this  Arnionr  &  Co.  has  all  the  advantages  which  tt  has  in  purchasing  in  other 
lines,  and,  Aue  to  its  large  command  of  money  an<l  credit,  can  at  once  step 
into  the  ranks  of  the  heaviest  purchasers  after  deciding  to  enter  a  new  line. 

'Thus  Armour  &  Co.,  while  not  among  the  customers  of  the  California  Almoml 
Growers'  Exchange  in  1917,  bought  2,TO5  bags  of  almonds  from  theni  in  191.8. 
and  apparently  would  have  taken  twice,  or  three  times  this  amount,  |f  the 
exchange  would  have  accepted  Its  onlers.  Except  for  one  concern,  which 
boaght  3,000  bags  in  1917  and  5,000  bags  in  1918.  no  other  customer  handles 
so  large  a  quantity  as  Armour  &  Co,  purchased  during  Its  first  year, 

"Armour  A  Co.  is  also  a  large  purchaser  of  both  shelled  and  unshelled  wal- 
outB  for  Its  grocery  business,  and  especially  its  soda-fountain  suppl.v.  In  1918 
Armour  &  Co,  attempted  to  buy  25  carloads,  about  300  tons,  of  unshelled  wal- 
nut'* from  the  California  Walnut  Growers'  Association.  The  association,  how- 
evei'.  sold  the  company  only  11  carloads.  Dnrlng  the  same  year  Armonr  &  Co, 
offereil  to  buy  50,000  pounds  of  shelled  walnuts,  but  had  not  secured  them  at 
the  time  the  last  reports  were  received  by  the  oommission.  Armour  &  Co.  is 
naturally  regarded  by  the  producers'  organizations  as  a  particularly  desirable 
customer,  not  only  because  of  its  excellent  credit  rating,  but  because  Its  soda- 
fountalu  business  permits  the  acceptance  of  nuts  which,  while  of  sufficiently 
Kootl  (juality  f<ir  this  use,  are  unattractive  to  the  general  trade. 

MANrFAtTtlHINC    AND    PRODUCIKO. 

"Xone  of  the  meat  packers  is  a  factor  of  dominant  importance  in  the, manu- 
facturing and  producing  of  soda-fountain  supplies  other  than  extract  of  beef, 
l)eef  bouillon,  etc,  although  two  of  them  are  somewhat  interested  In  this  field. 
Mr.  E.  A.  Cudahy  and  his  son,  E.  A.  Cudahy,  Jr.,  own  the  Red  Wing  Co,  (Inc.) 
Fredonla,  N.  Y.,  which  manufactures  grape  Juice  and  elder,  as  well  as  Jellies. 
Jams,  preserves,  catsup,  chili  sauce,  and  vinegar.  Armour  &  Co.  owns  the  Vin 
i'iz  Co..  Chicago,  manufacturers  of  the  soda-fountain  beverage  '  Vin  FIb,'  and 
has  grape-juice  factories  at  WestBeld.  N,  T.,  and  Mattowan,  Mich.,  and  plants 
for  the  manufacture  of  crushed  fruits  at  Chicago,  111,,  Frankfort,  Mich.,  and 
Ridgely,  Md.  During  the  fiscal  year  1916,  600,000  pounds  of  crushed  pineapple 
preserves,  manufactured  from  Imported  Hawaiian  tinned  pineapple,  and  1,350,- 
000  pounds  of  Imitation  maraschino  cherries,  made  from  French  and  Italian 
cherries  Imported  in  brine,  were  produced  by  Armour  &  Co,  at  Chicago;  692 
pounds  of  crushed  cherries,  22,609  pounds  of  crushed  raspberries,  and  91,223 
pounds  of  crushed  peaches  were  produced  at  Frankfort,  Mich. ;  and  447,379 
pounds  of  crushed  strawberries  were  produced  at  the  Armour  plant  at  Rldgely, 
Mrt.  Although  not  in  a  dominant  position  in  production.  It  is  evident  that 
Armour  &  Co.  Is  rapidly  becoming  of  great  4mportance  as  a  manufacturer  of 
erape  juice,  and  has  already  entered  the  production  of  crushed  fruit  necessary 
for  Its  soda-fountain  supplies.  Extension  in  both  range  and  volume  of  produc- 
tion in  these  lines  Is  In  complete  harmony  with  the  policy  pursued  in  other 
fields." 

Mr.  BoDB.  Pages  260  and  261,  Federal  Trade  Commission  Report,  Part  IV, 
"  Sirups  and  molasses,"  shows  the  various  commodities  in  pure  sugar-cane  com- 
modities, baking  and  table  molasses,  maple-blend  sirup,  com  sirup,  I^julslnna 
cane  and  sugar-house  molasses  handled  by  the  packers, 

(The  quotation  is  as  follows : ) 

"  Sirups  and  molasses :  Morris  &  Co.  and  Armour  &  Co.  are  actively  engaged 
in  the  distribution  of  sirups  and  molasses.  The  price  list  of  Morris  &  Co, 
carries.  In  various  sizes  of  containers,  the  following  items ;  pure  sugar-cane 
sirup,  pure  sugarhouse  molasses,  baking  and  table  molasses,  pure  New  Orleans 
molasses,  maple-blend  sirup,  supreme  brand,  maple-blend  sirup,  matchless  brand. 

"Armour  &  Co.  handles  the  same  line  through  Its  branch  bouses.  The  fol- 
lowing items  are  found  in  Armour's  price  lists  in  several  sizes  of  containers : 
Com  and  cane  sirup.  Helmet  brand,  old-fasblon  Louisiana  molasses,  pure  Lou- 
isiana cane  sirup,  cane  and  com  sirup,  Verihest  brand,  sugarhouse  nrolassea, 
Verihest  brand. 


itv  Google 


426  PACKiiBS'   CONSENT  DECBEE. 

"Other  BTucerj-  K|)eclnlltleK ;  VnrliiuN  «Hier  <-i)iui]i<MlitleK.  iittnnlly  curried  by 
'the  wliulesale  ttnuvr  Hml  far  reiuovetl  fr<)ni  the  iiriHliictH  una  lij-pi-odmts  of  thf 
Iiacklng  plants  are  fiiuiid  huioiik  the  gtXMtfl  i»f  which  ime  nr  unutlier  of  the  meal 
packerx  hiiR  unilertjikeu  tu  make  hliuxelf  the  wholesale  illftrihutor.  Thau  in 
JIcutIs  &  Co's  prlre  HnI  Hre  Hated  5-<iunL-(;,  8-uuiice,  ami  14-i>im[«  Jurs  uf  huney, 
and  in  Armour  &  C'o'h  prlt-e  liitt!'  aiich  connuixlItieH  as  (ik-(ihh  of  twu  briiuils  in 
l-pounil.  o-iMiund,  und  lU-|Kiui(d  r«MH,  in  iT-pound  pntlw,  in  5(l-iH>uud  aud  100- 
IMinnd  druinii.  und  in  harrelx  of  200  ixiunilsi  coctw  pafte;  Itavoring  extracts  ot 
lemon,  vunilln,  mid  orauKS.  for  pnn-erti  and  the  bnkliifc  trade  in  contuinerg  ut 
I'Ouiice,  ^-imui.'e.  und  4-onui'e,  and  in  pints,  (juurts,  half  eallunK,  and  gaHons." 

Pages  2S9  and  260  of  the  same  report  cover  the  great  Increase  in  the  produc- 
tion of  iH-^iiut  liutter.    AIho  the  (jnestion  of  tuffee  Is  ontlitu^I  tliei-e. 

(The  quotation  is  us  follows:) 

"Peanut  butter :  Tlie  meat  jMickerB  have  recently  l)ecome  importiiut  fiu-torn 
in  the  hnudtini;  of  i>e;inut  butter.  Hwtft  &  ('o.,  through  itH  hranch  houses  and 
(rar  routes,  diatrihute  two  brands  in  tliree  sises  of  Jars  and  in  tins  of  13,  25,  and 
.)0  pounds.  Both  of  these  brands  ni-e  manufnctured  by  the  B.  K.  Pond  Packing 
Co.,  Chicago.  III.,  a  subsidiary  of  Swift  &  Co.,  which  packed,  in  1916,  612.505 
pounds.  Wilson  &  Co.  <Inc.)  distributes  peanut  butter  under  one  of  its  onii 
briin<ls  in  tins  fninj  2  pounds  to  55  pounds  in  weight.  Morris  &  Co.  carrier  tills 
commodity  under  two  of  its  awn  brands'  in  packages  ranging  from  sinnll  Jurs 
to  casks  containing  TiOO  pounds.  Armour  &  Co.  sells  seven  sizes  of  puckages 
under  one  of  its  own  bwmls.  The  totnl  sales  of  i>eunut  butter  by  Annonr  & 
Co.  during  the  fiscal  year  of  1918  nmounted  to  2,5.S9,181  pounds,  for  which 
roundly  $o75,000  iviis  re<'elve<l.  A  jiroductlon  of  682,5.')2  jKninds  was  reported 
for  the  lisca!  year  1916. 

"CirfCee:  Both  Wilson  &  Co.  (Inc.)  and  Armour  &  Co.  are  handling  coffee 
on  a  large  scale,  one  of  the  grocer's  most  profitable  lines.  Wilson,  In  its  grocery 
department,  carries  In  packflfces  two  brands  of  coffee,  each  prepare;!  In  three 
styles  (steel  cut,  whole  henn,  and  pulverized)  and  two  brands  of  blended  coffee 
in  lOO-ptnnul  bags  and  ilmms,  both  steei  cut  onil  whole  bean.  Wilson  Is 
especlitlly  pusbin;:  Its  cofEee  business  through  nil  its  selling  agencies.  At  the 
close  of  its  tlscei  year.  November  2,  1918,  at  which  t:me  the  i>ackers  aim  to 
carry  the  smallest  stock  of  goods,  tiie  inventory  of  Wilson  &  t;o.  (Inc.),  sliowed 
the  foliowiiig  quantities  on  hand:  At  Chieiigo.  green  coffee,  654,809  pounds, 
valued  at  590,766.14,  and  roasted  coffee.  64,099  pounds,  valued  at  $11.318.94 ;  at 
Los  Angeles,  Calit.  7,853  pounds,  valued  at  $1,625.33;  at  Kansas  aty,  5,858 
pounds,  valued  at  $1,331.33;  and  at  Oklahoma  City.  Okla.,  coffee  valued  at 
$0,016.98.    Tliese  Inventories  showed  some  rather  wide  differences  in  valufltlon. 

"  Thus  Blue  Label  coffee,  whole  bean,  was  valued  at  20J  cents  a  pound  In 
Chicago  and  24}  cents  a  pound  at  Oklahoma  City,  a  difference  far  greater  than 
Justified  by  frelglit  charges.  Red  Label  coffee,  wiioie  bean,  on  the  conti-arj', 
showed  u  illfference  of  only  seven -eiKhths  of  a  i-ent.  being  valued  18  cents  In 
Chicago  anil  J8i  cents  at  Okiubouw  City." 

Mr.  BouE.  Pages  TM  and  '238  of  tiie  same  report,  cover  l.lbby's  and  Ami«ir'e 
sales  In  canned  fruits  and  vegetables. 

"  The  development  of  the  packers'  canned  and  preserved  fruit  business  Is 
recent,  but  has  been  exceedingly  rapid.  (For  trade  estimates  of  packer  control 
see  Exhibit  XII.)  This  is  well  illustrated  by  the  increase  of  Armour  &.  Co.'s 
sales  in  canned  and  dried  fruits  from  $507^9410  tii  1916  to  $5,845,000  in  1918, 
a  growth  in  volume  of  sales  in  1918  over  those  of  1916  of  1 152  per  cent.  The 
percentage  increase  of  tonnage  sales,  which  are  not  available,  would,  of  course, 
under  rising  prices,  be  smaller.  During  the  same  period  the  department  of 
fruit  preserving,  which  includes  extracts,  phosphates  and  other  soda-fountain 
supplies,  as  well  as  preserves,  crushed  fruits  and  fruit  sirups,  showed  an  In- 
crease of  sales  from  $1,103,024.70  in  1916  to  $3  595  000  in  1918.  Sales  of  grape 
juice  increased  from  $654,095.31  in  1916  to  $1,025,000  In  1918. 

"Tonnage  sales  of  canned  pineapples  by  Libhy,  McNeill  &  Llbby  (a  Swift 
concern)  were.  In  1915,  13,574,739  pounds,  aud  in  1918,  47,964,549  pounds,  an 
increase  in  1918  over  1915  of  253  per  cent.  (See  Exhibit  XVII  A  for  detail.) 
The  Increase  of  the  country's  total  pack  for  1918  over  that  for  1914  (figures  for 
1915  pack  not  available)  was  only  63  per  cent,  the  pack  for  1914  being  2,356,140 
eases  and  that  for  1918  being  3.847,315  cases.  In  1918  Libby's  sales  were  27 
per  cent  of  the  total  pack,  Since  the  other  packers,  particularly  Armour,  deal 
heavily  in  pineapples,  the  percentage  for  the  five  packers  would  run  much 
higher  than  this  if  their  sales  in  segregated  form  were  avoliabie. 
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"  LIbby's  aalea  of  oCheivcBuned  fruiU  were,  In  1915,  36,424,628  pouncis,  and  In 
1918,  58,426,219  pounda.  a  growth  of  60  per  cent.  Its  sales  of  preserves  were, 
in  1915,  2,198.633  pounds  and  in  1918,  6.4^8,496  pounds  an  Increase  of  195  per 
cent.  The  total  sales  of  canned  pineapples,  other  fruits,  and  preserves  for  the 
four  years  1915-1918  amounted  to  316,141,380  pounds.  Wilson's  sales  of  canned 
fruits  (as  combined  with  other  items,  see  Exhibit  XVll  C)  are  not  available  in 
segregated  form. 

"  1*18  increasing  proportion  of  tJie  distribution  of  fruit  products  of  the  coun- 
try by  tlie  big  packers  Is  taking  the  business  away  from  the  former  distributors, 
the  wholesale  growers,  so  rariidly  that  the  latter  fear  that  the  day  Is  near  when 
they  will  be  eliminated  and  the  distribution  be  concentrated  entirely  in  the 
hands  of  the  five  meat-packing  companies." 

Mr.  Bode.  Pages  242  and  243  of  the  same  report  show  different  kinds  of  fruit 
packed  by  Libby,  McNeill  &  I.ibby  in  1917,  with  the  number  of  eases  of  the 
various  commodities.     ['Reading] : 

"In  the  case  of  pineapples  Llbby  has  gone  even  farther  back,  and  the  pine- 
apples packed  by  Libby,  Mi'Nelll  ft  Llbby  are  for  the  most  part  produced 
through  their  own  farming  operations  in  the  Hawaiian  Islands  on  land  leased 
for  a  long  term  of  years.  Only  a  small  parcentage  of  the  raw  pineapples  used 
are  secured  by  direct  purchase  from  the  grower,  no  contracts  being  made  for 
this  product  from  any  acreage  or  for  any  term  of  years. 

"The  fruit  packed  by  Llbby,  McNeill  &  Llbby  in  1917  in  its  own  plants 
amounted  to  1.463,082  cases,  including  cans  of  various  sizee,  nearly  one-half 
consisting  of  their  pineapple  pack.    The  pack  reported  is  as  follows : 
Kinds  of  fruits :  Cases. 

Pears 71,717 

I^  plums 9, 859 

Oreen  gage  plums 11,173 

Black  cherries 29,362 


Apples 24,415 


Mr.  Bode.  Part  I^"  of  the  Federal  Trade  Commission  report,  pages  158  and  159, 
shows  the  condensetl,  evajwrnted,  and  powderwl  milk  plants  that  the  various 
packers  are  engaging  in,  and  where  locate<l. 

Judge  Haines.  Where  are  those  located? 

Mr.  Bode.  Adams  Center.  N.  T„  Morrison,  III.,  covering  condensed  and  evapo- 
rated milk,  and  located  at  Chadwick,  111.,  Fenton,  111.,  and  Prophetstown,  III. 
Condensed  iijilk,  Cupron.  111.    Condensed  milk,  Fay-Argo,  111. 

Judge  Haiker.  Does  the  decree  divest  them  of  that  business? 

Mr.  Bode.  No.  Its  business  is  increasing,  however,  to  our  disadvantage,  by 
the  shipments  or  privilege  to  ship  these  goods  In  their  refrigerator  cars. 

Judge  Haikeb.  The  canned  milk? 

Mr,  Bode.  The  canned  milk.    It  Is  a  very  large  business,  gentlemen. 

(The  quotntion  on  pages  158  and  159  Is  as  follows:) 

"Condensed,  evaporated,  and  powderel  milk.  Plants  for  the  manufactur- 
ing of  conrtense<l,  evaporated,  and  powdered  milk  have  been  and  are  being  estab- 
lished by  some  of  the  big  packers.  By  means  of  these  plants  they  are  obtaining 
a  position  of  importance  In  a  field  which  competes  with  the  creameries  and  cheese 
factories  for  the  milk  output  of  the  country.  In  this  field  they  are  relatively 
newcomers  and  are  not  yet  proportionately  as  importnnt  national  factors  as  thtiy 
are  in  the  purchase  of  cream  and  the  manufacture  of  butter  and  cheese,  but 
wherever  the  condensei-y  of  the  packer  is  established  it  becomes  for  that  district 
tne  controlling  element  in  the  purchase  of  milk  from  the  farmer. 
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PlanU  and  buying  utativna. 


-   Location  ol  plants. 

Product  manutoctured. 

sUtlons. 

Product  bouiht. 

Adams Cenlra,  N.Y.... 

rCDUdensed    aud    evaponud 

lP«.pheiBWm.,m.... 

PrBshmilk. 

..."ffi: 

Fox  Lake,  Wla. 

aSraS*:::::::: 

F^mU.. 

'■  Swift  &  Co.  l9  the  largest  packer  mauufacturer  of  coDdeoBed  and  evapo- 
rated milk,  having  a  pack  in  1917  of  about  1,500.000  caHei<  out  of  u  total  of 
27,100,000  cases,  or  5.5  per  cent  of  the  coumry's  total  pack. 

"Armour  &  Co.  owns  and  operates,  under  the  trade  name  of  tiie  Pacific 
Creamer;  Co.,  a  plant  at  Tempe,  Ariz.,  wblcti  manufactures  evaporated  milk 
and  which  has  one  buying  station  at  Glendale,  Ariz.  A  secon<)  plant,  located 
at  Stoughton,  Wis.,  manufactures  evaporated  milk  and  Is  operated  by  the  Wis- 
eonain  Dairy  Products  Co.,  a  majorllj  of  whose  stock  is  owned  or  controlled 
throuKli  pledges  by  Armour  &  Co. ;  the  plant  has  buying  stations  at  Oregon, 
Utlca,  McFartand,  Ekigerton,  Sparta,  and  Genesee.  Wis.  A  plant  at  Bloouier, 
Wis.,  manufacturing  both  condensed  and  evaporated  uillk.  Is  owned  aud  oper- 
ated directly  by  Armour  &  Co.  The  Meadowbrook  Condensed  Milk  Co..  Issa- 
quah,  Wash.,  manufacturing  evaporated  and  condensed  milk  until  the  deB;ruc- 
tioQ  of  its  factory  by  fire  in  May,  1918.  delivered  its  output  of  evaporated  milk 
to  Armour  &  Co.  on  contract.  Tbe  original  contract  dated  December  5,  1916,  was 
on  the  basis  of  100,000  cases  of  48/16  at  price  of  $3.60  per  case  f.  o.  b.  Issnquali, 
but  this  was  later  revised  to  a  basis  of  cost  plus  5  per  cent." 

Mr.  Bode.  Part  4,  page  ]5B  of  the  Foleral  Trade  Counnissiou  Report  |>er- 
ceniages  In  this  line  are  given  [reading]  r 

"The  handling  of  these  forms  of  milk  through  branch  house  or  other  selling 
agency  is  common  to  most  of  tbe  packers,  and  a  much  larger  total  is  therefore 
sold  Uian  manufactured  by  them.  The  sales  of  canned  milk  by  Llbby,  McNeill 
&  Llbby  (a  Swift  concern)  amounted  in  1915  to  20,890,459  pounds,  in  lOlG  to 
47,122,425  pounds.  In  1917  to  112,533,725  pounds,  and  in  1918  to  158,480.638 
pounds.  The  tonnage  sales  in  1918  were  635  per  cent  greater  iban  in  1915 
and  tbe  total  sales  for  the  four  years  were  334,027,247  pounds.  Of  the  country's 
total  pack  of  evaporated  and  condensed  milk  in  cases,  amounting  in  1917  to 
1,211,016,000  pounds  and  in  3918  to  1.470,672,000  pounds,  Llbby  sold  9.3  and 
10.4  per  cent,  respectively.  Libby's  sales  for  1917,  as  will  be  noted  from  a 
comparison  with  Its  pack  as  given  above,  considerably  exceeded  the  latter. 
Other  Swift  sales  or  the  sales  of  others  of  the  five  packers  are  not  available." 

Judge  Haider.  Well,  how  is  that  material  here  If  it  is  not  included  in  the 
decree?    It  does  not  appear  here. 

Mr.  Bode.  I  consider  milk  to  be  groceries — unrelated  lines.  It  is  not  a  paek- 
Ing-liouse  product  In  any  sense,  and  I  balleve  that  it  belongs  to  the  grocery 

Judge  Haineb.  More  su  than  in  the  packing  Une? 

Mr.  Bode.  Oh,  absolutely.    It  has  no  relation  to  the  packing  line,  unless  you 
call  it  "  canned  packing  line." 
Judge  Haineb.  It  has  no  relation  to  live  stock? 
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Mr.  BoDB.  It  has  no  relation  to  live  stock. 

Judge  Hainbb.  No  part  of  live  stock?    It  Is  the  product  of  live  atock. 

Mr.  Bode.  Yes ;  it  is  the  produPt  of  live  atoek. 

Judge  Haineb.  It  la  not  the  product  of  any  grocery  article.  Woiililn't  It  he 
more  nearly  allied  to  the  live  stock  busineae  than  to  the  grocery? 

Mr.  Bode.  Not  at  all.  In  no  sense.  Judge.  Not  any  more  than  ^gs  would 
he  as  against  poultry. 

Judge  Haineb.  I  dou't  understand  that  that  Is  In  the  decree,  do  you?  Can 
you  find  out  where  it  was  In  the  decree? 

Mt.  Bode.  I  believe,  Judge,  It  is  Included  in  the  unrelated  lines. 

Mr,  Stevens.  I  suggest  that  while  it  iR  the  product  of  live  ^atock,  it  is  not 
the  product  of  fatted  steers. 

Mr.  Bbekd.  When  you  say  that  you  think  that  milk  In  included  in  unrelated 
lines,  yim  do  not  mean  that  It  Is  included  in  the  unrelated  products- — ■ 

Mr.  Bode  (Interposing.  Of  the  meat  packing. 

Mr.  Breed  (contlnuinK) — contalne<l  In  the  prohibition  of  the  decree? 

Judge  Ha[»er.  Well,  now,  your  questions  are  so  lending  that 

Mr.  Bbeed  (interposing).  Well,  this  Is  the  fact  of  what  the  written  instru- 
ment shows. 

Judge  HAiNta.  Well,  I  am  asking  you  that,  whether  It  Is  in  It.  Now  you 
lire  a  lawyer.  I  am  not  asking  Mr.  Bode,  I  am  asking  you  for  information 
whether  it  is  Included  in  this  decree. 

Mr.  Breed.  It  Is  not  included  in  this  decree. 

Judge  Haineb.  That  is  what  I  understand, 

Mr.  Breed.  And  I  was  trying  to  ascertain  from  Mr.  Bode,  when  he  used  the 
norcis  "  unrelated  products."  whether  he  was  referrlnit  to  the  decree  or  his 
own  Idea, 

Mr.  Bode.  No  ;  my  own  view. 

Judge  Haineb.  He  Is  referring  (o  his  own  Ideas  of  canned  uillk,  whether  it 
is  a  by-product  of  groceries  or  a  by  product  of  live  stock. 

Mr.  Bbeed.  That  Is  what  I  wanted  to  bring  out. 

Judge  Haineb.  Yes, 

Mr.  Breed.  That  is  what  you  wanted  to  bring  out,  too,  isn't  it.  Judge? 

Judge  Haineb,  I  waa  addressing  it  to  you. 

Mr.  Bode.  Judge,  It  is  not  a  by-product  of  a  slaughter  house  In  any  sense  of 
the  word.  It  never  enters  a  slaughter  house  excepting  through  the  medium 
of  cans,  in  which  the  milk  at  the  source  of  supply  Is  supplied. 

Judge  Hainer.  Now  under  this  Packers'  Control  Act  it  is  a  by-product  of 
live  stock,  is  it  not?  It  Is  not  a  by-product  of  grocery  business;  It  is  not 
related  to  the  grocery  businessJ 

Mr.  Bode.  Well,  It  is  just  the  same,  Judge,  a«  corn  or  wheat. 

Judge  Haineb.  But,  of  course,  it  la  immaterial  here,  because  it  is  not  within 
the  decree. 

The  Chaibman.  Tes ;  let  us  proceed. 

Mr.  Bode.  Corn  or  wheat  from  which  we  secure  these  cereals  are  not  handled 
hy  us;  they  are  handled  by  the  grain  people. 

The  packers  in  other  lines  of  foods,  page  22,  part  IV,  Federal  Trade  Com- 
mission report; 


"  The  extent  to  which  the  packer  shoulii  be  permitted  to  enter  these  unrelated 
food  lines  (even  assuming  legitimate  coinpetilive  methods)  is  a  matter  which 
the  public  Interest  alone  should  determine.  Two  questions,  primarily  economic, 
are  involved ;  Does  this  widening  of  activity  result  in  additional  economies 
of  production  and  distribution?  Does  It  result  and  will  It  continue  to  result 
to  the  public  in  lower  prices  and  better  quality  of  product  and  service?  A 
third  question,  not  here  discussed,  relates  to  the  ultimate  effect  of  such  vast 
and  powerful  organizations  on  the  political  and  aociai  fabric  of  American 
institutions. 

"  It  is  probable  that  a  centralized  control  over  an  entire  Indpstry  with  full 
coordination  of  all  its  parts  would,  asauniing  equal  efficiency  of  labor  and  equlp- 
nieDt,  show  results  in  the  production  and  distrlbntiOD  of  goods  superior  to  the 
results  flowing  from  a  control  widely  distributed,  such  as  is  charaMeristlc  of  the 
competitive  system.  But  it  is  also  probable  that  unless  in  some  way  a  con- 
nlderable  dement  of  the  tonic  of  competition  could  be  infused  into  such  a  system 
a  certain  flabbinese  of  industrial  tissue  would  result.    Furthermore,  unless  this 
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control  rested  in  thuse  respouslble  to  tbe  pubLc  ut  iHrfii-.  not  only  would  aiij' 
advantage  in  clieaper  production  resultlntc  from  eentralt7.ed  control  be  lllcely 
not  to  go  to  tiie  consumer  but  the  consumer  would  Hlwaye  be  In  dnntcer  of  an 
actually  higher  monopollatic  price. 

"Adequate  and  comparable  ciitit  records  of  production  and  d'Rtributlon  have 
not  been  kept  by  the  i>ackers  nor  by  their  competitors  In  these  unrelated  food 
lines,  and  without  these  records  reiatlve  efficiency  can  not  well  be  conclusively 
determined.  There  are  at  least  two  posslhllit'eB :  The  packer's  volume  of  busi- 
ness under  centralized  mauugenient  may  give  him  lawer  unit  coats,  which,  witli 
or  without  unfair  competitive  practices,  arc  employed  to  squeeze  out  or  disci- 
pline competitors,  and  whicb  during  the  time  of  this  progress  inures  to  the 
benefit  of  the  consumer  In  lower  prices.  Competitors  out  or  whipped  Into  line. 
the  way  Is  open  to  such  rise  to  prices  as  the  traffic  will  bear.  On  the  other 
hand,  the  packer  may  have  no  lower  costs,  but  through  unfair  practices,  possible 
because  of  his  financial  power  and  widely  distributed  operations  or  through 
special  privileges  not  yet  pronounced  legally  unfair,  competitors  are  consecu- 
tively by  localities  put  out  of  business. 

"In  either  case  the  outcome  is  untoward.  Competition  Is  substantially  less- 
ened, and  the  tendency  is  towards  monopoly." 

Mr.  Stevbbs.  May  I  interrupt  just  a  moment.  I  wanted  to  ask  Mr.  Bode,  in 
what  he  has  been  saying  with  regard  to  milk  products,  If  he  intends  to  bring  out 
by  that  the  tendency  of  the  monopoly  as  It  now  exists? 

Judge  Haineb.  Weil,  that  Is  argument  you  are  suggesting  there.  Yon  can 
argue  that  later.    We  want  to  develop  the  facts  here. 

Mr.  Stevens.  But  this  Is  testimony  tending  to  show  that.  , 

The  Chaibuan.  Well,  there  is  no  testimony  here  to  show,  or  no  conclusion 
that  there  is  an  existence  of  a  monopoly.  All  of  your  questions  are  assuming 
that. 

Mr.  Stevens.  Well.  I  wanted  to  ask  Mr.  Bode. 

.Tudtie  Hairer.  Your  question  was  leading  In  assuming  and  asking  for  a  con- 
ctus'on.     Tou  say:  Well,  if  so  and  so,  wouldn't  It  amount  to  so  and  so? 

Mr.  Stevens,  Xo,  I  was  not  asking  for  a  conclusion.  What  I  wanted  to  bring 
out  was  what  Mr.  Bode's  Intention  was  In  testifying 

Judge  Haineb  (Interpostng)."!  assume,  Mr.  Bode,  at  the  time  you  prepared 
your  memorandum  you  assumed  that  was  prohibited  by  this  decree? 

Mr.  Bode.  Yes :  and  If  it  is  not,  1  say  that  it  should  be  Included. 

Judge  Haihkb.  That  which  is  right. 

The  C&AiBUAN.  Proceed. 

Mr.  Bode  (reading)  : 

"  From  the  position  of  one  handling  practically  no  rice  Armour  &  Co.  became 
the  greatest  rice  merchant  in  the  world,  and  made  an  Increase  of  $9,500,000.  In 
Its  sales  of  canned  goods,  tli's  Increase  being  more  than  one  and  a  half  times 
as  great  as  the  total  sales  of  canned  goods  by  two  of  the  largest  independent 
wholesalers  in  the  country,  concerns  which  have  built  up  their  trade  in  the 
course  of  a  long  period  of  business  enterprise." 

That  appears  on  page  22,  Part  I,  of  the  Federal  Trade  Commission's  report. 

Judge  Haineb.  Now,  Mr.  Bode,  on  that  question,  on  the  subject  of  the  rice, 
what  was  the  total  output  of  the  rice  in  that  year?     That  was  in  W17,  was  if? 

Mr,  Bode.  That  was  in  1917,  yea. 

JuDQB  Hainer.  Can  .vou  state  what  It  was! 

Mr.  BODB.  I  think  the  statement.  Judge,  was  presented  here.  I  have  not  got 
the  figures,  but  it  is  in  the  records  here. 

The  Chaibman.  Well.  Is  the  statement  which  Mr.  Campbell  presented  correct 
or  incorrect? 

Mr.  Bode.  Well,  I  am  not  in  a  position  to  say  without  a  reference  to  the 
records  of  the  trade.    Those  are  obtainable. 

Judge  Haineb,  Mr.  Campbell  In  his  opening  statement  stated  that  it 
amounted  to  merely  eue-nlnth  of  1  per  cent.    Is  that  correct? 

The  Chaibman.  One-ninth  or  one-tenth? 

Judge  Haineb.  One-Dlnth  of  1  per  cent. 

Mr.  Stevens.  But  Mr.  Lichty  testified  on  that.  I  don't  think  you  were  here 
then,  Judge. 

Mr.  Bode.  No  ;  you  were  not  here  at  the  time  when  Mr.  Lichty  testified  on 
that  subject. 

The  Chaibman.  We  are  asking  what  you  know. 

Judge  Hainer.  What  do  you  know  about  that?  What  do  yon  know  about 
that  specific  fact? 
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Mr.  Bode.  Wim  reference  to  his  bandllug  of  rice? 

Judge  Haineh.  No,  so  ;  tbe  amount  of  the  output  of  rice  that  year. 

Mr.  Bode.  Well,  I  will  put  it  this  way,  Judge,  that  he  was  the  largest  single 
purchaser  of  rice,  hut  what  the  per  cent  was  I  am  not  In  a  position  to  say. 

Ju(^  Hainer.  Well,  the  report  states  that,  but  we  are  aakinK  yon  for  an 
independent  fact  on  which  that  was  based. 

Mr,  Bode.  Well,  that  was  the  knowledge  given  us  by  brokers  that  called  on 
us  tlilntlng  that  Armour  had  bought  such  a  large  quantity  of  rice  that 

Judge  Haikeb  (interpoalng).  Yes;  but  Mr.  Campbell  here  states  that  it  only 
amounted  to  one-ninth  of  1  per  cent  of  the  total  output.  Now  what  we  ask 
jou  Is  the  fact  whether  that  statement  is  correct  or  incorrect? 

Mr.  BODG.  One-ninth  of  1  per  cent? 

Judge  Hainek.  Tes. 

Mr,  BouK.  I  will  say  absolutely  It  Is  incorrect,  so  far  as  the  product  of  the 
United  States  was   concerned. 

Judge  Haines.  Well,  what  was  the  amount  then? 

Mr.  Bode.  Well,  I  can  not  give  you  that  offhand. 

Judge  Haineb.  He  based  his  statements  upon  official  r^korts  furnished  In 
thfi  Year  Book  of  the  Agricultural  Iturenu  of  Markets.  Would  you  say*  those 
reports  are  incorrect? 

Mr.  Bode.  Well,  Judge,  I  will  answer  it  this  way,  by  referring  to  the  tesU- 
moDy  of  Mr.  deorge  Llchty,  who  received  the  reports  from  the  Food  Admlnl^ 
tratlon  for  that  year,  of  which  administration  he  was  oae  of  the  directors,  and 
Bssembled  the  facts. 

Judge  Hairxb.  Has  he  testified? 

The  Cbaibuar.  Tea;   be  testified 

Mr.  Breed.  The  exact  figures  were  given.  Judge. 

Hr.  Bode,  Xea ;  the  exact  figures  were  given. 

Mr.  Bbkz3>.  The  numbers  of  bags  and  all. 

Judge  Haineb.  Well,  I  didn't  hear  that. 

Mr.  Bode.  I  can  look  them  up  and  give  them  to  you. 

Judge  HAinix.  I  soppose  the  record  will  show  that,  if  it  has  been  offered 
in  evidence. 

Ur.  Bode.  Yes.  * 

Judge  Haiheb.  Did  he  state  the  amount? 

The  Chaibman.  Tes.  he  gave  figurea 

Mr.  Bode.  Here  Is  a  statement  th^t  appears  on  page  28o  of  Part  1  of  the 
Federal  Trade  CommlsslOB  Report  [reading] : 

"ahmoub's  contbol  <w  bice. 

"Armour's  drive  into  the  rice  market  In  a  single  year  is  perhaps  tbe  moat 
striking  instance  of  tbe  potentialities  in  this  direction.  Early  in  1917  Armour 
&  Co.  Urst  undertook  the  handling  of  rice,  and  In  that  one  year  sold  more  than 
16.000,000  pounds  of  rice,  thus  becoming  at  a  single  move,  on  the  statement  of 
the  vice  president  of  the  company,  '  the  greatest  rice  merchant  in  the  world.'  , 
During  this  period  the  wholesale  price  of  rice  increased  65  per  cent." 

Xow,  that  is  the  conclusion.  We  know  Uiat  after  Armour  entered  the  rice 
market  and  did  buy,  to  our  knowledge,  a  large  block  of  rice,  the  price  commenced 
to  Jump. 

The  CHAiBUAn.  Do  you  know  whether  tbe  price  to  tbe  producer  Increased? 

Mr.  Bode.  The  rice  was  out  of  the  hands  of  the  producer  at  that  time.  It 
^as  !n  the  hands  of  the  rice  sellers,  and  the  Louisiana  Rice  Selling  Association, 
the  lai^est  organization  of  its  kind,  can  give  yon  the  facts  with  regard  to  that 

Judge  Haines.  Well,  16,000,000  pounds  of  rice  Is  a  comparatively  small  part 
o(  the  total 

Mr.  Bode.  Of  the  total,  yes.' 

Judge  HAiflBB.  What  would  you  say? 

Mr.  Bope.  I  would  say  attout  10  per  cent.  In  round  figures,  of  the  American 
rice.    Now,  there  were  rice  importers  here. 

Judge  Hainer.  How  much? 

Mr.  Bode.  Japan  rice. 

Judge Haineb.  Were  there  m'.lUons  of  pounds  imported? 

Mr.  Bm>e.  Quite  a  large  amount  of  rice. 

The  Chaibman.  Well,  tbe  consumption  of  rice  in  the  United  States,  which  la 
the  greatest  part  of  it,  domestic  or  imported? 
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Mr.  Bode.  Domestic  rice.  There  Is  quite  a  lot  of  Japan  rice  brougbt  In  here. 
but  It  Is  of  Q  different  character  than  the  Louisiana  rices.  There  is  some  rice 
l^own  In  California  wh'.ch  has  a  mnrlcct. 

The  Cbaibuan.  Proceed. 

Mr.  Book.  Federal  Trade  OommlsslOD  rejMrt.  Part  4,  page  2IT.  <>u  ttie  iiueHtloii 
of  rice  [reading] : 

"Rice:  The  spectacular  entry  into  the  merchandising  of  rice  lu  IfllT  b.v 
Armour  &  Co.,  which  became  wUhIn  the  year  '  the  largest  rice  dealer  in  tho 
world,'  is  Indicative  of  the  powtr  which  »uch  un  organliatlon  can  on  shoi't  notice 
exercise  In  the  marketing  of  any  food  pommmllty.  Prior  to  1917  little  rice 
had  been  sold  by  this  company,  and  such  as  was  handled  was  solely  on  the 
Initiative  of  branch  houaes,  aome  oC  which  are  permitted  to  trade  to  a  limited 
extent  ^n  a  product  which  because  of  local  conditions  can  be  handled  profitably 
and  which  the  general  office  In  Chicago  ia  not  buying  in  a  large  way  for  the 
branch  honse." 

Judge  Hainbb.  I.et  me  ask  jou  there.  You  have  examined  the  Federal  Trade 
Commission  rt^ort  in  reference  to  that  rice  transaction,  have  you? 

Mr.  Bode.  Yes,  sir. 

Jndge  Hainer,  Now  does  their  report  show  the  total  amount  of  rice  during 
1917? 

Mr.  BoDB.  Well,  I  will  read  you  tbeir  r^wrt.  It  does  not  show  the  total  of 
rice: 

"  During  11  months  sales  of  a  little  more  than  16,000.000  pounds  of  rice  were 
made  by  Armour  &  Co.  through  branch  houses,  for  which  $1,103,300.93  was  re- 
ceived. This,  however,  does  not  include  direct  sales  or  sales  by  car-route  or 
selling  agencies  other  than  the  branch  house,  representing  perhaps  5  per  cent 
of  the  total  sales. 

"  In  the  4i  months  prior  to  Februarj,  1918,  during  which  purchase  of  over 
20,600,000  ponndg  of  rice  were  made,  sales  were  effected  of  less  than  6,000,000 
pounds.  Roundly,  15,000,000  pounds  were  accumulated  in  this  period  of  rising 
prices." 

In  other  words  they  sold  8,000,000  pounds,  and  they  accumulated  15,000.000 
pounds  during  the  period  of  the  rising  prices. 

Judge  Haipeb.  But  what  I  would  like  to  know  Is  whether  the  r^Kirt  shows 
what  the  total  output  of  the  rice  was. 

Mr.  Bode.  I  think  it  does.  Judge.    I  will  have  to  look  a  little  fnriher  on  that. 

Judge  Haireb.  I  wish  you  would  call  our  attention  to  it  if  the  report  shows. 
I  have  not  been  able  to  dnd  It  myself.  I  would  like  t«  see  whether  or  not  they 
do  state  It.     I  miglit  have  overlooked  it,  however. 

Mr.  Rode.  Weil,  I  will  look  that  up. 

On  page  004  of  the  hearings  on  Senate  bill  5306.  part  1,  Mr.  Armour  testified 
in  answer  to  Senator  Norris's  question,  that  he  owned  51  per  cent  of  the  Loudon 
Packing  Co.  of  Terre  Haute,  Ind.,  manufacturers  of  catsup,  and  so  on. 

In  the  same  hearing,  at  pages  712,  713.  and  714.  part  1,  hearings  on  Senate 
bill  6305,  Mr.  Eeney  questioned  Mr.  Armour,  and  the  following  occurred 
,  [reading] : 

"  Mr.  Hbnbt.  You  have  other  Interests  In  California,  rather  large  Interests. 
too,  have  you  not? 

"Mr.  Abmodk.  Packing  interests? 

"  Mr.  Henbt.  No  ;  rice  lands,  I  think  they  are  intended  to  be. 

"  Mr.  Abmoub.  I  do  not  know  what  it  will  grow,  but  we  own  some  land  near 
Sacramento. 

'■  Mr.  Heret.  It  Is  a  pretty  large  enterprise.  Is  it  not — rixty  millions,  some- 
thing like  that? 

"Mr.  Abmottb.  Sixty  what? 

"  Mr.  Hkrey.  Sixty  millions? 

"Mr.  ABMotTB.  Of  what? 

"  Mr.  Henei.  Dollars. 

"Mr.  Abhour.  What?    Sixty  million  dollars? 

"  Mr.  Heney.  Yes. 

"Mr.  ABMOtm.  No. 

"The  Chaibmab.  What  is  the  difference? 

"  Mr.  Abmot.th.  Figures  do  not  seem  to  count  for  much  here  anyway.  No. 
We  own  some  land  near  Sacramento — I  say  '  we '  do.  There  Is  a  company  in 
which  we  are  Interested.    We  are  trying  to  make  that  land  better  for  Call- 

"  Mr.  Henet.  I  have  no  doubt  of  that. 
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"  Mr.  Ahmouh.  AD(i  trying  to  irrigate  It. 

"  Mr.  Hehbv.  Incidentally,  though,  while  tanking  it  letter  for  CallfiirniH, 
it  put  a  lot  of  littl<>  fellowH  out  of  btieiness  by  flooding  back? 

"  ^lT.  Abuoub.  I  do  not  think  it  has.  I  think  they  hav»  hftd  nil  the  diffloiiltles 
that  go  with  any  new  industrj'  that  starts. 

"  Jlr.  Henf.y.  That  was  merely  Incidental  and  I  would  not  have  said  any- 
thing about  that  except  for  the  fact  that  Toii  naiil  it  was  for  the  benefit  of 
Cfllifomia. 

"  Mr.  Abmour.  Is  It  not? 

"Mr.  Henky.  I  think  any  development  Is  for  the  benefit  of  Cnl-fornla — the 
territory;  hut  whether  it  Is  for  the  l>enefit  of  the  people  living  In  tt  would 
depend  very  nineh  on  how  It  Is  golnt;  to  affect  them  In  tlie  long  run,  and  I 
thought  we  might  have  a  different  viewpoint,  and  It  Is  hardly  worth  dlsotissing. 
Ik  It  not  the  expectation  and  hApe  that  this  Is  to  l:>e  rice  lands? 

"Mr.  .\RMotnt.  They  have  been  growing  beans  there. 

"  Mr.  Hescv.  They  are  growing  rice  Just  above,  or  l)elow.  or  Iwth? 

■'  Mr.  Aauotit.  We  liave  Dot  any  rice  there  that  I  know  of,  but  they  have 
griiwn   most  l^eans. 

"  Mr.  Husky.  They  will  supply  a  canning  faptory,  then? 

"  Mr.  AHMOm.  I  hope  so. 

"Mr.  HE?iSY.  Hnvt*  yon  any  canning  facToriea  In  (inlifornia  at  the  present 
time? 

■'  Mr.  Armour.  That  we  own? 

'■  Mr.  Henet.  Yes. 

■'  Mr.  Abmoub.  No,  sir. 

"  Mr.  Heney.  Do  you  lease  some? 

"  Mr.  Armoi"k.  Xo.     We  may  buy  the  output  of  simie.  but'  we  do  not  own 

"Mr.  Heney.  Are  you  trying  to  buy  the  outputs  of  any  of  the  btg  ones? 

"  Mr.  Abmovb.  No,  sir. 

"Mr.  Henet.  Have  you  tried  to  make  amingenients  to  buy  the  California 
I'nc-klng  Corpoi'atlon  output?" 

Judge  Haikeb.  What  corporation  Is  that? 

Mr.  Hope.  The  Catifomfa  Packing  rorporatlon ;  tliat  is  the  lar^rest  canning 
corporation  in  the  United  States. 

Mr.  Armour  Btatea :  "  No,  sir.  Yon  mean  the  large  one.  the  one  that  Rentiey 
iiiis  chHi^te  of  out  there? 

"  Mr.  Henky.  Tea. 

"  Mr.  ARUorR.  No.     They  will  not  sell  it  to  us. 

"  Mr.  Henet.  How  do  you  know?    Did  you  try? 

"  Mr.  Abmoiib.  We  would  be  glad  to  buy  It  If  he  would  well  to  us.  but  lie  will 

"  Mr.  Henet.  Did  you  try? 

"  Mr.  Abmoub.  I  suppose  we  must  have,  or  we  would  not  have  known. 

"Mr.  Heney.  That  is  what  I  thought.    That  was  Inst  year,  was  It  not? 

"  Mr.  Abmoub,  Yes,  sir. 

"Mr.  Henbt.  Did  you  say  anything  at  that  time  to  the  effect  that  if  y.ni  did 
not  get  to  buy  it  you  were  going  in  there  yourself? 

"  Mr.  Abmoub.  No,  sir.  We  are  not  going  In  there  ourselves,  except  as  to 
any  cooperative  arrangement  we  may  make  with  the  growers." 

Indicating  that  they  were  going  to  get  around  tliat  proposition  by  going  direct 
to   the  growers. 

Mr.  Bbebd.  And  they  did  thereafter  take  an  Interest  In  the  California  can- 
neries by  loaning  them  $250,000,  did  they  not? 

Mr.  Bode.  I  have  a  report  on  that  here,  Mr.  Breed. 

Mr.  Bbkbd.  Well,  is  it  a  fact? 

Mr.   Boiffl,  It  is  a  fact. 

On  page  261  of  part  4  of  the  Federal  Trade  Commission  report  are  shown 
the  packers'  operations  In  salmon,  reading: 

"  Ab  has  been  Indicated,  the  meat  packers'  i-ontrol  at  the  point  of  production 
Is  as  yet  far  less  in  extent  than  is  their  control  of  distribution.  Here  they  differ 
from  sonie  other  lai^e  salmon  packers,  who,  while  controlling  a  large  pacic 
at  the  source,  dispose  of  this  through  brokers  to  wholesale  grocers  and  other 
distributors.  The  meat  packers,  on  the  contrary,  are  In  the  market  as  buyei's 
of  the  packs  of  others.  They  buy  from  brokers  represMiting  fish  packers  an<h 
also  use  brokers  as  buying  agents  to  represent  them  in  securing  the  output 
of  salmon  plants.    From  the  canners'  or  brokers'  point  of  view  the  meat-pack- 
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ers  ore  piaswii  tin  moat  dealrsblp  i-untoiuerti.  since  they  buy  eiiorniouK  QBon- 
tltiea  of  gooilH.  It  is,  therefore,  not  a  lUflleult  matter  for  tbe  meat  lucher  tn 
secure  a  large  supply  Id  addition  to  his  own  pack  and  to  step  between  the 
wholesale  grocer  and  the  latter'ti  former  source  of  supply. 

■■  It  has  been  estimated  by  brokers,  who  are  In  the  bsMt  position  to  Judge  the 
extent  of  distributive  control,  that  of  a  pack  of  approx:lmat«-ly  10,000,000  cases 
of  salmon  packer!  on  the  Pacific  coast  during  the  year  1917.  the  meat  packers 
secured  control  of  almost  4,500.000  cases." 

Pages  27  and  28  of  Federal  Trade  Commission  report : 

"  Packer  activity  In  food  {q>ecialties  reaching  out  from  distribution  to  maiiii- 
facture :  The  discussion  in  this  section  has  been  confined  almost  wholly  to  the 
distribution  of  specialty  foods  by  the  five  large  packers.  The  fact,  however, 
should  not  be  lost  sight  of  that,  though  this  expansion  in  distribution  baa  airea(l> 
gone  far  and  is  therefore  more  apparent,  the  more  marked  and  more  siBnlflcaiit 
movement  Just  at  present  Is  in  the  manufacture  ot  these  specialty  foods.  Moro 
signiflcnnt  because  all  tliat  is  manufactured  by  the  packers  will,  in  addition  to 
what  is  purchased,  be  distributed  by  them,  and  because  also  control  over  tlii; 
distributive  processrs  becomes  more  certain  the  nearer  to  the  sources  of  pr>>- 
ductlpn  control    reaches. 

"  This  movement  in  the  direction  of  the  manufacture  of  specialty  foods  iippeais 
in  the  packing  of  poultry  products  obtained  directly  from  the  growers:  In  tbp 
manufacture  of  dairy  products  from  milk  bought  from  the  producer;  In  the 
putting  up  of  cereals  and  breakfast  fooils  in  package  form ;  in  the  nianufacluif 
of  butter  and  lard  substitutes ;  and  In  the  canning  of  fnilts,  vegetables,  tisli. 
pickles,  condiments,  etc.  In  the  manufacture  of  all  these  specialty  lines  this 
report  shows  the  packers'  increasing  activity.  In  the  canning  of  foods,  tbe  one 
most  recent  and  outstanding  development  is  Armour's  proposal  tn  finance  a 
cooperative  fruit-packing  plant  in  California  (see  p  .241." 

.Tudge  Haineb.  Does  that  refer  to  this  California  Cooperative  Canneries? 

Mr.  BODK.  Yes;  that  refers  to  the  California  Cooperative  Canneries.  (Con- 
tinuing:) "And  his  organization  in  1919  of  tbe  National  Fruit  Canning  Co., 
Seattle,  Wash.,  a  subsidiary  of  Armour  &  Co." 

On  page  1406.  part  2.  hearings  on  Senate  bill  5305,  Mr.  Weld,  Swift's 
economist,  states— — 

Judge  Hainer  (interposing).  Does  that  bill  refer  to  this  packers'  control 
bill? 

Mr.  BoBE.  That  was  the  investigation  and  statements  by  packers  of  their 
business. 

Mr.  Bbeed.  In  the  packers'  control  bill  hearing. 

The  Chaibuan.  That  was  an  early  bllL 

Judge  Haicjsb.  An  early  bill ;  yes,  sir. 

Mr.  Bode.  Mr.  Weld,  the  economist  for  Swift  &  Co.,  testified  at  that  hearing. 

Judge  Haineb.  And  the  outgrowth  of  those  hearings  Is  this  packers'  con- 
trol bin? 

Mr.  Bbeed.  Tes ;  this  packers'  control  bill  Is  the  outgrowth  of  those  hearings. 

Mr.  Bode.  He  said  [reading:]  "Now,  a  word  about  branch  houses.  The 
Federal  Trade  Commission  recommended  that  branch  houses  be  taken  over 
by  the  Government.  There  seems  to  be  a  feeling  that  these  branch  houses 
are  not  much  more  than  freight  bouses.  As  a  matter  of  fact,  they  are  not 
like  railroad  freight  houses  at  all.  Each  branch  house  has  to  have  Its  selling 
organization.  Its  accounting  force,  its  refrigeration  facilities,  its  salesmen 
who  go  out  to  the  trade,  and  its  delivery  equipment.  Goods  are  drfvered  on 
track  in  car  lost,  and  taken  by  tbe  packers  to  their  branch  bouses.  The 
goods  have  to  be  held  for  indefinite  periods.  Small  orders  of  various  items 
have  to  be  removed  from  the  stock  from  day  to  day  and  from  hour  to  hour, 
and  the  meats  have  to  be  cut  up  to  d  certain  extent.  In  other  words,  branch 
houses  are  practically  merchandising  establishments,  and  entirely  different 
from  ordinary  freight  houses.  Even  if  the  railroads  should  be  required  to 
furnish  refrigeration  facilities  and  refrigerated  warehouees  for  dressed  meats 
at  their  terminals  In  the  large  cities,  it  would  still  be  ne(«ssary  for  the 
packers  to  have  tbelr  branch  bouses." 

To  Illustrate  the  point  I  am  making  that  they  make  one  more  move  than 
the  wholesale  grocer  in  this  distributing  medium.  Now,  in  addition  to  meats 
they  store  in  these  places  the  unrelated  lines.  Now,  common  sense  must  tell 
anybody  that  an  additional  move  costs  money,  and  an  additional  move,  if  It 
costs  money,  must  be  paid  for  by  somebodv. 
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Tlif  Chairman.  Well,  whiir  about  In   the  |inx'iii-enifiit 
handle?    Do  thej'  make  the  same  number  of  i 
wholesale  grocers? 

Hr.  Bode.  If  you  will  bear  with  me  just,  a  minute,  I  have  got  a  point  on 
Ibat. 

The  Ghaisman.  All  right ;  go  ahead. 

Mr.  Bode.  On  page  970.  part  4,  of  hearings  on  H.  R.  13324  Mr.  Weld  said : 

"  Oar  policy  has  been  to  select  the  products  that  are  absolutely  allied  to  or 
affiliated  with  our  buaineBS,  either  In  the  manufacturing  end  or  in  the  Belling 
end.  It  is  a  problem  aa  to  how  far  we  should  go  in  tafclng  on  other  products. 
Let  uie  say  this :  If  we  should  take  on  a  full  line  of  wholesale  groceries,  our 
espfnses  would  increase" — now  here  is  Swift's  economist — "Our  expenses 
nould  increase  so  .that  we  would  probably  have  no  advantage  over  the  whole- 
9!ile  grocer." 

Judge  Hainkb.  Yes;  but  Mr.  Bode,  that  ts  a  matter  of  economics,  and  haa 
Congress  ever  gone  that  far,  or  any  legislative  branch  of  the  Union,  that  you 
must  confine  yourself  to  those  matters? 

Mr.  Bode.  No. 

Ju^e  Hainer.  Aren't  you  stating  a  matter  of  economics,  and  not  a  question 
uf  either  national  or  state  legislation? 

Mr.  Boob.  You  are  considering  tbe  present  proposition  from  the  standpoint 
of  whether  or  not  for  the  interests  of  the  people  you  should  amend  this  decree. 

Judge  Hainee.  I  understand  our  duties  in  that  respect,  but  I  am  asking  this 
ns  jour  opinion  with  reference  to  that  matter. 

Mr.  Bbeed.  Well,  might  I  interject  by  asking  Mr.  Bode  If  Mr.  Campbell  in 
Ilia  opening  testimony  did  not  state  that  the  packer  was  more  el^cient  as  & 
ilistributor  tiian  the  wholesale  grocer? 

Judge  Haineii.  I  am  just  asking  his  opinion  and  his  views*  on  those  matters, 
not  with  any  intention  of 

Mr.  Bkeed  (interposing).  Well,  does  not  Mr.  Camphell's  testimony  show  that? 

Mr,  BoDB.  Absolutely. 

Mr.  Baraa).  And  are  you  offering  th:s  in  rebuttal  of  that  testimony? 

Mr.  Bode.  Yes. 

Judge  Hainer.  I  am  not  criticizing,  but  I  want  to  bring  out  the  fact  of  the 
matter  and  try  to  clarify  the  point. 

Mr.  Bode.  I  quite  understand,  but  Mr.  Campbell's  argument  and  his  testi- 
niiiny  was  that  the  packers  should  be  allowed  to  distribute  all  these  un- 
related lines  because  they  could  do  it  better,  cheaper,  and  mrjre  efRciently. 

.ludge  Haineb.  And  whether  or  not  they  should  be  prohibited  from  doing  it, 
iliat  is,  competing  with  them :  not  absolutely  monopolizing  the  industry,  but 
competing. 

Mr.  Bode.  On  page  871.  part  4,  hearings  on  House  of  Representatives  13324. 
Mr.  Hamilton  asks  Mr.  Weld  [reading] : 

"Take  your  canned  goods;  do  you  sell  eheaper  than  the  wholesale  e'"OCer? 

"Mr.  Wbld.  That  is  a  very  difficult  question  to  answer.  Our  list  prices, 
which  we  try  to  get,  are  undoubtedly  approximately  the  same,  quality  for 
quality,  with  other  dealers.  We  are  going  to  get,  of  course,  as  good  prices  as 
we  can  for  our  products. 

"Mr.  Hamiltob.  But  you  can  sell  cheaper? 

'■  Mr.  WBto.  I  believe  we  probably  could,  and  come  out  fairly  well.  I  mean 
on  mir  whole  business.  Another  thing,  it  is  very  difficult  to  allocate  costs. 
what  It  costs  to  sell  meat  and  what  it  costs  to  sell  canned  goods. 

He  opened  the  gates  there  exactly  to  what  we  believe — that  they  use  one 
article  to  sell  another.  They  might  sell  groceries  to-day  cheaper  wMle  our 
tiiDipetition  la&ts,  and  to-morrow  up  goes  the  price  when  our  competition  la 
killed. 

He  continues  on  the  same  page,  in  answer  to  the  following  question  put  to  ' 
liim  by  Mr.  Hamilton ; 

"  Do  yon  sell  canned  goods  to  local  grocers  cheaper  than  the  wholesale  grocer 
sells  them? 
"  Mr.  Weld.  Not  if  we  can  help  11.  We  get  what  we  can." 
Mr.  Bode.  Pages  254  and  255  of  part  4  of  Federal  Trade  Commission  Report 
Dhows  the  purchase  by  Llbby,  McNeill  &  Libby  of  the  MuIleD-Blackledge-Nellis 
plant,  and  shows  a  letter  from  Mullen-Blackledge-Nellls  Co.  to  one  of  their 
test  customers  indicating  that  they  had  sold  out  their  business,  and  they 
would  have  to  buy  their  goods  from  some  one  else. 


v  Google 


436  pa<;kebs'  consent  decree. 

(The  quotutlon  Is  na  followB:) 

"  I'lifali'  uml  questl'inable  iirnrtli ew.— Tin-  [nu-kiTH  iirc  vcrwut  Ip  In  tin'  niellinils 
ei)i|iloye<l  to  sev'ure  ciiiitrul  of  the  tiiarketH. 

The  puivhase  of  canaing  factories,  to  reiiiovp  from  the  field  a  t-ompetltor  who 
Ik  ilepemlent  on  such  factories  for  suiiplleH,  Is  at  least  qiieHtlmmhli'  even  tlioURli 
it  <'uniii1tes  with  the  strict  letter  of  the  law. 

All  example  of  this  occurred  lii  the  purchuwe  of  tlie  jihysical  |)roiiertles  iif 
SIullen-BlftckledKe-Nellls  t'«.  at  Rra?.il,  Ind.,  Efflnghniii,  III.,  and  Pnducah,  Kj.. 
Ii.v  l.ilihy,  McNeill  &  Libbjv  whereby  a  number  of  wholeaale  Krocen*  were  (le- 
jirlved  of  supplies  of  catsup,  chili  sauce,  and  kindred  tomato  products,  espe- 
cially manufactured  for  these  Anna  for  sale  under  their  own  labels.  The  fol- 
lowing letter  to  one  of  the  former  wholesale  grocer  customerB  of  the  factories 
attempts  to  smooth  over  the  anuouncement  that  a  competitor  of  the  customer 
Is  to  get  the  latter'R  supply  In  the  future: 


Bbakil,  Imd„   ApHl  IS,   1918. 
Harvey  &  Eddy  Co.,  Tmu,  X.  Y. 

Gentleken  :  It  Is  a  matter  of  greatest  moment  and  regret  to  advise  that  »'e 
will  be  deprived  of  the  usual  satisfaction  of  booking  and  caring  for  your 
valued  order  for  Ruby  Brand  Pure  Food  Tomato  Products,  the  pacbiog  lit 
which  has  been  entrusted  to  uh  for  bo  many  years,  having  sold  our  plants  in 
the  good  house  of  Libby,  McNeill-  &  Llbby.  We  trust  that  a  most  suitable  and 
satisfactory  source  of  supply  may  be  found  by  you,  and  that  our  pathn'ays  may 
find  another  crossing  in  some  future  year,  and  our  erstwhile  pleasant  business 
associations  renewed  with  even  greater  mutual  satisfaction,  should  such  be 
evt>n  a  remote  possibility. 

We  inclose  memorandum  showing  Ruby  labels  which  ne  have  on  hand,  aod 
which  we  will  be  pleased  to  ship  to  you  promptly  at  our  last  year's  cost,  which 
is  much  lower  than  the  price  at  which  they  can  be  duplicated  now.  We  also 
inclose  samples  of  labels.  Kindly  let  us  hear  from  you  promptly  regardln? 
this. 

Again  thanking  you  for  the  abundance  of  genuine  good  will  and  frlendshiii 
accorded  us.  and  praying  your  further  kind  thoughts  and  favors,  we  are, 
\'ery  trulj-  yours, 

MUIXEN-BlJtCKl.KDOi:-NEUJS  0>. 

Mr.  Bode.  Page  21.')  of  part  1,  Federal  Trade  Commission  report,  ahows  the 
production  of  refined  cottonseed  oil  by  the  packers  [reading] : 

"  Reltned  oil :  The  output  of  the  Blp  Five  packers  forms  an  important  factor 
in  the  production  of  refined  cottonseed  o  1.  They  manufactured  in  the  season 
of  1916-17  nearly  one-third  (31.8  per  cent)  of  the  total  output  reported  to  the 
Federal  Trade  Commission  by  all  producers,  which  amounted  to  201,388.000 
gallons." 

Page  228  of  part  1,  the  lard  compounds  and  lard  substitutes  and  eleomai- 
Earine,  by  the  packers  [reading]  ; 

"Lard  compounds  and  lard  substitutes:  The  figures  for  the  first  half  of 
1917  show  a  much  larger  proportion  of  production  by  the  Big  Five  and  much 
smaller  by  the  cottonseed  oil  manufacturers.  •  •  »  For  this  later  period 
the  Big  Five  had  an  output  of  236,836,000  pounds,  or  43.4  per  cent  of  the 
total.     •     ■     •■• 

"Oleomargarine ;  These  four  packer  interfsts  therefore  i)roduce(l  in  the  fiscal 
year  1916  over  two-flfths  of  the  total  oleomargarine  for  the  country." 

Judge  Hainer.  Non'  is  that  a  grocery  product,  and  related  to  the  grocer.i- 
buslness? 

Mr.  Bode,  Oh,  yes,  we  sell  largely  lard  compounda,  lard  suhstitutes,  and  sub- 
.stitule  oil, 

.Tudge  Haibee.  Always  has  been  part  of  the  industry? 

Mr,  Bode.  Yes.  Page  224,  Part  IV,  of  the  Federal  Trade  Commission  report. 
The  distribution  by  Swift  &  Co.  of  the  Llbby  pack : 

•'  With  the  exception  of  part  of  the  pack  of  T.lbhy,  McNeill  &  Libby.  the  meat 
packers  distribute  their  own  pack  of  canned  fruit,  as  well  as  the  cammed  an<l 
dried  fruit  purchased  from  others,  through  their  own  branch  houses  and  car 
routes  directly  to  the  retail  dealers. 
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"  Swift  &  Co.  In  th«  same  manner  distributes  a  large  pact  of  the  pack  of 
Llbb.v.  McNeill  &  Libby,  bat  the  latter  Qrm  also  distributes  its  goods,  eiq>ecially 
where  its  brands  are  not  already  known,  througli  wholesale  grocers.  This 
method  of  distribution  has  l)een  used  In  some  instances  merrfy  to  get  its  goods 
introduced.  Tliereupon  Swift  &  Co.'s  branch  house,  in  competition  with  the 
wholesale  grocer  who  bas  bougbt  and  Is  distributing  the  goods  of  Llbb;,  offers 
the  same  goods  to  the  retail  trade  at  a  lower  price  than  the  whol^aler  paid  to 
LIbby.  McNeill  &  Libby. 

"It  Is  also  complained  that  when  1-ibby,  McNeill  &  Llbby  Is  overstocked 
with  any  line  of  goods,  the  surplus  Is  sold  at  reduced  prices  by  Swift  &  Co.,  In 
order  that  Llbby  can  claim  that  it  is  not  cutting  prices, 

"  The  meat  packers  are  large  speculators.  With  their  control  of  capital  and 
credit  they  are  enabled  to  buy  as  much  of  the  output  of  canneries  as  is  avail- 
able, withdrawing  this  supply  from  other  distributing  channels,  and  then  re- 
selling upon  a  marltet  in  which  their  purchases  have  forced  up  the  price.  They 
purchase  direct  from  the  producers  and  through  brokers  they  buy  futures  and 
Id  the  spot  market." 

Mr.  Bode.  Cages  23  and  24,  Part  IV,  Federal  Trade  Commission  Report,  gives 
the  sales  of  butter,  cheese,  eggs,  and  dressed  poultry  by  Armour  &  Co.,  and  fur- 
ther information  regarding  the  canned  foods : 

"  Nor  would  it  be  particularly  enlightening  to  make  comparison  of  the  total 
volume  of  the  wholesale  grocery  business  in  the  United  States  with  the  total 
volume  of  the  pacicers'  specialty  lines.  The  total  volume  of  the  wholesale 
grocery  business  includes  the  two  Items  of  sugar  and  Hour,  not  largely  carried. 
If  at  all,  by  the  packers,  but  constituting  about  35  per  cent  of  the  grocers'  vol- 
ume. On  these  items  there  is  little  net  profit  and  often  loss.  It  is  in  the 
specialty  lines  where  lies  the  possibility  of  largest  profit,  and  In  these  lines  the  ' 
padEM*  is  particularly  active. 

"Armour  &  Co.  has  widely  announced  in  Its  newspaper  advertl^ng  of  recent 
months  that  '  our  participation  in  grocery  lines  represents  only  4.6  per  cent  of 
our  total  business.'  Inquiry  on  the  part  of  the  commission  elicited  the  explana- 
tion that  this  statement  was  for  the  fiscal  year  191S,  and  That  these  grocery 
lines  Included  tbe  following  four  groups : 

"(1)  Canned  Hsb,  canned  vegetables,  and  sundries  (including  canned  fish 
of  all  kinds,  cured  fish,  barreled  salmon,  canned  vegetables  of  all  kinds,  sauer- 
kraut, rolled  oats,  spaghetti,  noodles,  pancake  flour,  com  flakes,  rice,  raw  beans 
and  peas,  bean  flour,  coffee,  com  sirup,  molasses,  evaporated  milk,  solid  to- 
matoes, and  table  condiments). 

"(2)  Canned  and  dried  fruits  (including  all  fruits  so  packed). 

"(3)  Fruit  preserves  (including  extracts,  phosphates,  syrups,  crushed  fruits, 
nuts  In  shell,  and  all  soda-fountain  supplies). 

"(4)  Grape  juice  (including  grape  Juice  only). 

"The  following  items,  not  primarily  related  to  meat  packing,  all  of  which 
are  grocery  items  and  all  of  which  are  handled  by  Armour  &  Co.  were  not 
included  in  tbe  lines  comprising  the  4.6  per  cent  of  the  company's  total  sales: 
Compound  lard  (vegetable),  cooking  oils  (vegetable),  oleomargarine  (v^e- 
table),  salad  oil  (vegetable),  canned  fowl  (chicken  and  turkey  boned),  and 
peanut  butter.  On  these  Items,  with  the  exception  of  peanut  butter,  Aj-mour 
&  Co.  stated  that  it  was  unable  to  furnish  its  sales.  The  sales  of  peanut  butter 
alone,  one  of  the  Items  of  lesser  importance,  amounted  to  $575,000. 

"  Nor  did  the  4.6  per  cent  Include  the  four  produce  Items— butter,  cheese, 
eggs,  and  dressed  poultry,  all  food  specialties,  though  all  not  now  carried  by 
wholesale  grocers.  For  tbe  fiscal  year  1918  Armour  &  Co.  reported  tbe  sales  on 
these  Items  as  amounting  to  $77,853,268.22,  or  9  per  cent  of  the  company's 
total  sales  of  $860,861,838,17  for  that  year. 

"This,  If  tbe  sales  figures  for  the  specialty  Items  iibove  mentioned  not  In- 
eluded  In  the  4.6  per  cent  (all  primarily  unrelated  to  meat-packing  and  all 
nnw  or  once  handled  by  wholesale  grocers)  were  available  and  Included,  the 
percentage  would  be  many  times  greater." 

Mr.  Bode,  Armour  &  Co.  advertised,  according  to  the  Federal  Trade  Com- 
mission report,  Part  I,  page  230,  in  the  New  York  Mail,  on  December  81,  1917, 
as  follows : 

"  It  used  to  be  that  people  associated  the  name  of  Armour  &  Co.  only  with 
the  preparation  of  meats.  To-day.  however,  the  intelligent  housewife  has  coma 
to  realize  that  the  Armour  name  is  synonymous  with  virtually  every  food  she 
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needs  for  her  table — even  tbongfa  tbe  day  be  Tuesday.  For,  under  the 
Iirotectton  of  this  big  name  in  foods,  she  can  now  secure  practically  every- 
thing for  every  meal  In  the  week — Including  the  meatless  day ! 

"  Soups,  flsh,  vegetables,  fruits,  condiments,  beverages— «be  can  obtain  tbem 
all  under  the  guaranty  of  the  Armour  imme  and  under  the  famous  oval  label, 
which  marks  the  top  grade  of  each  kind  of  product. 

"  Nor  has  It  been  mere  chance  that  thia  Is  bo.  It  has  been  because  Amour  & 
Co.  recognizing  the  degree  In  which  the  nation  has  looked  to  them  to  saf^uard 
Its  food  supply,  has  shouldered  Its  responsibilities  to  the  full." 

Th^  took  upon  themselves  quite  a  privilege  there. 

A  statement  was  made  by  some  one  in  the  trade  that  with  the  modification 
of  the  consent  decree  the  way  was  open  for  one  of  the  finest  little  comers 
in  food  products  ever  seen. 

"  The  small  production  in  many  lines  Is  inviting  to  big  capital  Just  now. 
Turn  the  meat  packers  loose  In  the  canned  goods  market  to-day  and  in  60 
days  from  now  there  would  not  be  a  case  of  flrst-hand  stuff  available  to  the 
wholesale  grocery  trade,  and  the  people  would  foot  the  bill." 

The  CHAreMAN,  Well,  who  says  that? 

Judge  Hainkk.  Is  that  your  statement? 

Mr.  Bode.  No  ;  this  was  a  publication  that  I  read. 

Judge  Haineh.  You  ought  to  state  that,  because  I  took  that  to  be  your  stxte- 
ment. 

Mr.  Bode.  No;  this  statetoent  was  recently  made. 

The  Chaibuah.  This  Is  merely  an  opinion? 

Mr.  Bode.  This  is  merely  an  opinion,  yes ;  that  Is  all. 

Judge  Hainis.  Will  yon  kindly  state,  If  yon  are  quoting,  what  the  source  Is 
that  you  are  quoting  fom? 

Mr.  Bode.  I  read  that  from  a  report ;  I  think  that  was  in  a  report  by  Mr.  Seaton 
of  Peorln,  111.  Referring  to  this  question  of  purchasing.  Future  purduislng  has 
been  the  custom  of  trade  by  the  wholesale  grocers  ever  since  eennera  entered 
the  field  to  pack  during  the  season  of  growing  and  to  take  care  of  the  wants  of 
the  people  during  the  fall  and  winter  months  and  spring.  All  iobbers,  with  few 
exceptions,  buy  goods  from  canners  by  placing  their  orders  in  the  early  spring 
tpT  their  future  needs.  And  it  covers  the  entire  range  of  their  canned  goods 
wiinta  for  the  year.  A  cimtrflct  Is  made  with  the  various  canners  based  upon 
what  tbe  Jobber  esilniutes  hU  requirements  would  be, 

Mr.  Rbebd.  That  Is.  the  requirements  of  the  retail  trade  In  his  locality. 

Mr.  Bode.  HIk  requirements  for  his  trade  wherever  he  niay  sell  them.  That 
estimate  Is  usually  based  upon  hlB  previous  year's  sales  and  his  nsimmptloii  of 
an  Increase  for  the  year.  A  contract  Is  closed  with  the  packer  throuKh  his 
broker,  and  sometimes  direct  with  the  packer. 

Mr.  Bbeed.  What  packer  do  you  refer  to? 

Mr.  Boob.  With  the  v^etable  or  fruit  packer. 

Judge  Hainm,  I  see:  yon  refer  not  to  the  nient  packer? 

Mr.  Bode,  Xot  to  the  meal  packer.  And  the  contract  provides  for  a  pro  rata 
delivery  In  the  event  of  short  pack.  Short  packs  are  quite  frequent.  They  may 
not  be  In  corn  this  year,  but  they  possibly  mar  be  in  tomatoes,  or  they  may  be 
in  peas.  So  thiit  It  is  more  or  less  of  a  problem  how  much  the  Jobber  may  be 
able  to  get  under  that  pro  rata  contract. 

Sometimes  the  contracts  are  limited  to  a  75  per  cent  delivery.  And  if  a  de- 
livery Is  tendered  less  than  the  75  per  cent,  then  either  a  penalty  of  a  certain 
amount  per  case  or  per  dozen  Is  provided,  or  the  privll^e  is  given  to  the  Jobber 
to  go  out  on  the  market  and  buy  and  charge  the  canner  the  difference.  But 
the  25  per  cent  leeway  between  75  per  cent  and  100  per  cwit  Is  usually  con- 
sidered a  fair  leeway  to  trade  on  so  that  the  canner  would  not  be  subject  to 
great  loss. 

Now  In  turn  the  Jobber  goes  out  and  sells  against  his  purchases  to  his  retail 
customers,  and  In  the  fall  when  these  goods  are  delivered,  deliveries  are  made 
to  the  trade  and  the  surplus  that  the  jobi»r  has  purcliaaert  takes  care  of  his 
spot  business  during  the  fall,  winter,  and  spring.  No  Jobber  can  estimate  about 
how  much  that  spot  trade  requires.  Sometimes  his  sales  during  the  summer 
will  clean  out  a  certain  line,  or  when  the  fall  shipments  have  taken  place  hi? 
finds  that  he  must  go  Into  the  market  and  buy  the  spot  goods.  Well,  there  are 
always  spot  goods  available,  at  least  oilt  experience  has  been  so. 

Mr.  Daily.  How  does  he  usually  And  the  cheapest  lot  of  spot  goods  in  the 
country,  Mr.  BodeT 


vGoo^lc 


packers'  consent  decbbe.  439 

Mr.  Bode.  Well,  he  inakea  Inquiry  o(  tlie  brokers  who  ure  ut'custonied  to  tnll 
oil  hltii.  and  lie  ascertains  what  they  muy  have  of  certain  lines,  and  in  that  way 
Iwirtis  tile  (4ianiiel.'4  of  supply.  Tluit  has  been  n  custom  of  trade  ever  since  tlie 
piirchasliia  of  futures  »vji3  smarted  hy  the  jobbprs. 

When  the  packera  Mitered  the  field,  either  in  the  fall  of  1916  and  the  spring 
of  1S17,  or  the  fall  of  191T  and  the  ^)rfng  of  1918,  the  jobbera,  Including  our- 
selves at  Chicago,  sought  to  supply  their  needs.  A  particular  item  was 
tomatoes.  The  mariiet,  If  I  recall  right,  was  around  85  or  90  cents  for  No.  3's. 
No.  3'a  are  so-called  3-pound  tomatoes.  We  found  none  on  the  market.  We 
found  no  one  offering  us,  and  we  called  several  brokers  In  and  they  said, 
"Wtiy,  the  packers  have  cleaned  up  the  market,"  In  fact,  two  brokers  in 
Cbicago  bad  during  that  period  received  carte  blanche  to  buy  all  the  canned 
goods  available.  When  that  fact  became  known  there  was  a  scramble  among 
the  wholesale  grocers  to  get  canned  goods,  and  they  found  none. 

Mr.  Breed.  For  their  local  trade? 

Mr.  Bode.  For  their  needs  to  cover  their  winter  and  spring  supplies  over 
aod  above  what  they  had  bought  on  futures. 

Judge  Haiheb.  When  was  that.  Mr.  Bode? 

Mr.  Bode.  I  think  it  was  either  the  fall  of  1916  and  spring  of  1917,  or  the 
fall  of  191T  and  spring  of  1918.  I  have  not  got  that  clearly  In  mind.  But  the 
ni»rket  on  tomatoes  jumped  50  per  cent  Inside  of  one  or  two  weeks. 

Mr.  Hall.  Was  that  for  the  trade  of  1917  or  1918.  Mr.  Bode? 

Mr.  Bode.  It  was  for  the  ^)rlng  trade,  as  I  stated,  after  we  shipped  our 
tiitureB  and  the  spot  business  has  taken  all  these  estra  purchases  that  we  have 
made,  away  from  us,  then  we  go  into  the  market  to  buy  up  any  surplus  goods 
that  may  be  available,  and  we  found  none  available,  especially  In  -tomatoes, 
and  the  market  Jumj^  up.  Mr.  Daily  probably  has  the  record  of  Just  exactly 
what  Uiat  situation  was.  Tomatoes  Jumped  up  to  I  think  $1.30  or  $1.35  a 
dozen  Inside  of  a  week  or  10  days.  Then  we  ascertained  that  these  two 
broker^e  concerns  had  been  engaged  to  buy  up  the  canned  goods  supplies 
available  Id  our  market,  and  generally  throughout  the  United   States. 

Mr.  Breed.  Engaged  by  whom? 

Mr.  Bode.  By  the  packers  who  engaged  in  the  canned  goods  line,  principally 
Wilson,  Armour,  and  the  Swift  Co.  Morris  and  Cudahy,  also.  That  developed 
a  scramble  between  our  jobbers  to  find  goods  to  supply  our  trade.  In  our 
business  approslmately  10  to  15  brokers  call  on  us  every  day  offering  the 
various  supplies  that  they  wish  us  to  buy — products  of  the  canner  or  other 
producer. 

Mr.  Bkeed.  You  are  referring  to  Reld,  Murdock  &  Co.,  are  you.  Mr.  Bode? 

Mr.  Bodi;.  Te8.  And  generally  through  the  trade.  There  was  not  a  broker 
called  on  na  for  weeks  because  they  had  nothing  to  offer,  excepting  to  come  In 
MKt  pass  the  time  of  day  with  us.  There  was  not  a  case  of  goods  hardly 
available,  excepting  odd  lots  here  and  there.  I  think  Mr.  Dally  understood 
that  condition  pretty  generally.  But  It  Illustrated  the  power  that  wealth  and 
desire  to  monopolize  a  very  important  source  of  supply  might  develop  into. 

There  was  a  statement  made  about  the  curtailed  buying  In  1921,  The 
flnandal  stringency  was  one  reason.  The  carry-over  from  1920.  The  sale  of 
Government  surplus  stocks  had  a  large  Influence  on  the  jobbers  not  buying  very 
much,  and  the  fear  of  liquidation  throwing  large  blocks  of  food  products  on 
Ibe  market— all  these  things  Influencing  ns  to  withhold  buying.  So  the 
canners  have  really  no  reason  to  complain  of  our  stopping  to  bny.  but  all  these 
things  influwjced  our  judgment, 

Mr.  BasED.  And  your  ability,  as  well,  to  bny,  did  It  not? 

Mr.  Bode.  Well,  that  would  be  a  question  of  financial  ability. 

Mr.  BsEGD.  Ton  are  speaking  of  financial  ability? 

Mr.  Bode.  That  would  be  a  question  of  financial  ability.  Nearly  all  the 
jobbers  of  the  cpnntry  are  worse  off  to-day  than  they  were  two  years  ago. 

If  the  packers  reentered  the  field  we  would  not  have  equal  opportunity. 
Their  tmlimlted  wealth  would  place  them  In  position  to  control  forces  of 
supply. 

Judge  Hainbb.  Is  that  your  statement,  or  Is  that  from  the  Federiil  Trade 
Commission  report? 

Mr.  Bode.  No,  this  is  my  statement.  The  United  States  Steel  Co.,  a  rect^nlzed 
monopoly  of  steel,  in  the  control  of  their  line,  that  goes  Into  the  construction 
cf  building,  such  as  cement,  brick,  lumber,  glass,  roofing,  etc.,  would  develop,  in 
onr  judgment,  a  protest  at  once  that  they  should  be  estopped  from  going  into 
those  unrelated  lines,  as  far  as  their  own  business  was  concerned,  but  related 
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to  the  building  iiiteri>Bta.  and  Hi)  aralencbe  of  proteate.  in  my  Judgineiil:,  wuulil 
come  down  heiv  tn  atop  tlieir  desire  for  monopoly. 

The  CHAiHitAN,  Do  you  know  to  what  extent  tliey  went  Into  those  liuea  Ehjit 
you  mentioned  tliere?  , 

Mr.  Bode.  I  any,  if  tliey  did.  TIiIb  is  my  conclusion.  I  l>elleve  the  food  iu- 
duatrj-  of  tills  niition  presents  «  much  more  serious  situation  than  that 

We  talk  alMut  power  of  Kreut  wealth  and  monopoly.  We  have  In  Chicago  one 
men  who.  at  the  present  time  and  under  existing  conditions,  controls  in  a  large 
measure  the  business  destiny  of  many  of  Its  large  flrma,  such  as  Sprague. 
Warner  &  Co.,  Reid.  Munlock  &  Co.,  Franklin  MiicVeagh,  many  of  the  drj'  gomU 
houses,  boots  and  shoes  and  other  lines,  and  that  man  Is  Mr.  Armour.  By 
simply  llftiof!  bis  finger  he  could  Intei'fere  with  the  business  service  now  being 
rendered  by  these  Anns  to  their  trade. 

We  have  In  Chicago  what  Is  known  as  the  Illinois  Tunnel  Co.,  a  tuuuel 
system  In  extent  approximately  50  to  flO  miles  under  the  streets  of  Chitago, 
about  60  feet  down.  When  people  wanted  the  advantage  of  that  tunnel  system 
for  delivery  to  the  various  railroad  depots  of  their  out  of  town  shipments,  they 
located  on  the  lines  of  this  tunnel  company,  built  their  buildings  like  we  (lid. 
and  had  a  shaft  put  down  so  that  we  could  receive  the  tunnel  cars  by  elevator 
up  to  our  floors,  load  them  for  a  certain  railroad,  send  them  down,  assemble 
thetii  at  the  bottom  of  our  shaft,  and  then  periodically,  through  the  day  the 
tunnel  trains  would  come  along  and  take  our  cars,  deliver  them  to  a  common 
terminal  or  assembly  plant,  and  reassemble  those  for  the  various  rullrosd^. 
Then  tiiey  would  take  the  cars  destined  for  the  Chicago  &  North  Western,  thi' 
Rock  Island,  the  St,  Paul,  and  all  of  the  lines  that  are  connected  wltli  that 
tunnel,  and  deliver  them  under  the  terminals  of  those  railroad  companies.  And 
when  the  railroad  companies  had  relief  from  the  current  business  by  waKOue. 
they  would  call  up  those  tunnel  cars  and  take  Che  goods  off,  and  put  them 
Into  the  cars  for  destination. 

Mr.  Armour  could  lift  his  Utiger  and  say.  "  Stop  the  delivery  of  those  cars 
from  your  terminal "  to  every  railroad,  If  he  was  so  disposed. 

The  Chairman.  How?    Does  he  own  this  company? 

Mr.  Bode.  He  owns  every  dollar  of  stock  In  the  Illinois  Tunnel  Co. 

The  Chairman.  Is  it  subject  to  regulation  by  any  public  body,  such  as  the 
public  service  commission. 

Mr.  Bone.  It  Is  subject  to  regulation  by  the  Interstate  Commerce  Comnila- 
slon.  hut  the  dllRculty  of  ascertaining  the  cause  of  delay  must  be  apparent 
to  all.  There  was  a  period  during  the  strikes  there  where  we  were  delayed 
three  and  four  days  in  the  delivery  of  a  tunnel  car  from  our  buildings  to 
the  railroads,  and  I  had  to  go  up  and  plead  with  the  vice  president  of  Armour 
&  Co.  to  help  us  relieve  that  situation.  Now  the  service  Is  very  good,  and  I 
don't  believe  that  Mr.  Armour  would  ever  take  advantage  of  Uiat  situation. 
But  I  only 

The  Chaibmak  (interposing).  Was  it  their  fanit  that  you  were  so  delayed 
during  this  strike? 

Mr.  Bode.  No.  It  was  not  their  fault,  but  I  only  illustrate  that  when  the 
power  Is  in  the  hands  of  one  man  to  control  the  deliveries  of  merchandise. 
It  may  interfere  with  another  trade.  It  is  possible,  I  do  not  think  It  would 
be  probable,  however.  But  it  does  put  in  the  hands  of  one  man  the  possible 
blocking  of  distribution  that  may  interfere  with  another  trade. 

The  point  I  wanted  to  bring  out  is  this,  that  we  utilize  that  method  of 
distribution  to  the  extent  of  95  per  cent  of  our  country  shipments  that  are 
what  are  termed  1,  c.  1.  shipments. 

If  I  may  be  pardoned  for  this  statement:  Napoleon,  .during  his  career, 
never  had  as  great  an  ambition  for  control  as  it  appears  that  Mr.  Armour 
has.  In  the  yearbook  published  by  Armour  &  Co.,  of  1918.  is  a  wonderful 
display  of  control  and  power.  Their  advertising  department,  undoubtedly 
with  the  consent  of  the  company,  have  taken  the  map  of  th*  United  States. 
They  hove  placed  on  this  map  every  plant  that  they  control  and  everj'  source 
of  supply  that  they  have  for  their  plants. 

They  show  the  sardines,  the  flsh  of  the  sea,  flowing  Into  their  plants  In 
Maine. 

They  show  the  salmon  of  the  sea  flowing  Into  their  canning  plants  on  the 
Pacific  coast. 

They  show  the  tuna  fish  flowing  into  their  plants   in  California. 

They  show  every  part  of  the  United  States  covered  by  his  sources  of  supply 
and  his  factories.    And  an  explanation  is  made. 
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This  map  indicates  the  prlocipal  food  products  grown  in  the  various  sec- 
tions of  the  country  by  a  reference  to  the  code  below.  Armour  &  Go.'s  plants 
and  their  supply  sources  can  be  readily  located. 

It  also  shows  the  various  ships  of  tbe  sea  coming  from  'every  country  on  the 
globe,  bringing  peanuts  and  ginger  from  Japan,  egg  albumen  from  China,  pepper 
and  eliinamon  from  India,  pineapple  from  the  Hawaiian  Islands,  nitrate  of 
soda  and  beans  from  Chile,  sardines  from  Norway,  niiistanl  sped  from  England 
and  Russia,  walnuts  and  cherries  from  France,  peanuts  and  peppers  from 
^nin,  peperonl  and  garlic  from  Italy,  sage  from  Greece,  cloves  and  seeds 
trom  Africa,  cloi'ea  from  Zanzibar,  cocoa  and  coconuts  ftom  the  West  Indies, 
coffee  from  Brazil  and  Colombia,  roots  and  herbs  from  Central  America,  and 
red  beans  from  Honduras. 

If  there  ever  was  a  greater  affront  to  the  commercial  interests  of  this 
country  thrown  In  their  face  I  would  like  to  see  It. 

Judge  Haineb.  What  is  the  date  of  this  publication,  Mr.  Bode? 

Mr.  Bode.  This  Is  Armour  &  Co.'s  1918  Yearbook. 

Mr.  Bbeed.  I  should  lite  to  offer  this  book  in  evidence, 

Mr.  BODB.  Well,  I  had  one  at  home,  and  I  knew  the  Federal  Trade  Commis- 
sion had  one,  and  so  I  borrowed  it  from  them.  Xow,  I  would  be  very  glad  to 
give  you  an  original.    I  have  the  original  at  home. 

The  Chaikman.  All  right,  send  it  in. 

Mr.  Bode.  Yes. 

Mr.  Breed  That  can  be  marked  then.    You  can  offer  the  map,  can  yun? 

Mr.  Bode.  Yes,  I  would  like  to  offer  the  map ;  I  will  offer  this  copy  of  the 
map  that  has  been  made  from  this  original,  In  evidence. 

(The  copy  of  the  map  presented  by  Mr.  Bode  is  here  placed  In  the  record 
and  marked  National  Wholesale  Grocers'  Association  Exhibit  A,  Witness  Bode.) 

Mr.  Bode.  I  would  like  for  the  committee  to  see  that  colored  map.  which 
is  so  Indicative  of  control  that  It  is  almost  appalling. 

Mr.  Breed.  I  would  also  like  to  have  the  ijooh  which  Is  marked — will  you 
read  It? 

The  Chaibman.  "  Armour  *  Co..  1918." 

Mr,  Breed.  Beginning  with  the  picture  of  J.  Ogden  Armour  on  the  first  page, 
and  opening  with  an  article  entitled  what? 

The  Ghaibuan.  "  The  Armour  Ideal  of  Service." 

Hr.  Breed.  May  that  be  marked.  Mr.  Chairman,  with  the  understanding  that 
Ur.  Bode  wilt  substitute  one? 

The  Chaibman.  Yes,  that  may  be  marked,  and  Mr.  Bode  can  substitute  one 
for  it. 

Judge  Hainer.  Yes,  the  map  and  the  yearbook.  You  call  that  the  yearbook, 
do  you  not? 

Mr.  Bfdb.  The  yearbook  and  map,  yes. 

(The  yearbook  was  marked  National  Wholesale  Grocers'  Association  Exhibit 
B,  Witness  Bode,  and  will  be  furnished  to  the  committee  by  Mr.  Bode.) 

Mr.  Bode:.  I  would  like  to  add  in  connection  with  this  exhibit,  that  a  pnb- 
Usber  on  the  Pacific  coast  has  taken  this  map  and  written  an  article  on  It. 
This  book  and  its  maits  have  gone  Into  the  hands  of  the  public  and  the  press 
of  the  countrj-  have  commented  upon  It.  One  particular  publication  Issued 
in  Portland.  Oreg.,  called  "  Duncan's  Trade  Register  "— ^and  we  do  not  indorse 
his  comments ;  they  may  be  biased,  they  may  be  otherwise — but  he  has  taken 
a  copy  of  this  display  of  control  of  all  parts  of  the  country,  he  has  eliminated 
the  reference  to  the  United  States,  and  he  has  termed  this  map  "  Artnourland," 
Indicating  by  that  reference  that  Armour  has  changed  the  name  of  the  United 
Sutes. 

The  Chaibman.  Well,  does  that  map  indicate  that  Armour  controls  those 
particular  things? 

Mr.  Bode.  No,  he  wished  to  display  by  this  in  an  advertising  way,  in  our 
jndEment,  to  our  disadvantage,  that  he  bas  such  a  wonderful  source  of  sup- 
ply—" you  buy  from  me,  because  you  can  buy  best." 

The  Chaibman.  Aren't  these  same  sources  of  supply  open  more  or  less  to 
otber  persons  engaged  in  the  same  business? 

Mr.  Bode.  No,  not  If  Armour  has  those  plants. 

The  CHAiRif  AN.  Well,  does  he  own  all  of  the  Industries  that  are  represented 
by  this  thing? 
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Mr.  Bode.  He  atatee  there 

The  Chaibman  (Interpoaliigi.  In  other  words— niay  I  make  myself  ilear— 
are  there  not  other  people  besides  Armour  that  can  get  peanuts  and  ginger 
from  Japan? 

Mr.  Bode.  Oh,  surely. 

The  Chaibman.  And  aren't  there  other  people,  for  example,  that  can  get 
cocoa  and  coconuts  from  the  West  Indies? 

Mr,  Bode.  Oh,  yes. 

The  Chaibmapi.  And  aren't  there  other  people  that  can  get  chickens  from 
K^ituclcy? 

Mr.  Bode.  I  presume  so. 

The  Chairman.  And  fruit  from  California? 

Mr.  Bode.  Yes ;  possibly  to  a  limited  extent,  though. 

The  Chaibuan,  Then  It  does  not  Indicate  that  he  contruls  those  thiMRS? 

Mr.  Bode.  Not  entirely. 

The  Chairman.  It  merely  indicates  that  he  has  service  available  to  him  In 
those  various  places, 

Mr.  Bode.  No,  it  does  not  In  my  judgment  refer  to  that.  It  would  Indicate 
to  me  by  that  display  of  map  that  he  controls  the  sources  of  supply. 

The  Chairman.  Well,  that  Is  not  the  fact,  though,  Is  it? 

Mr.  BoDti  Well,  to  a  very  large  extent,  a  considerable  extent,  as  I  have 
"  stated  to  you  before,  that  the  minute  he  buys  up  the  plant  from  whom  1  have 
purchased,  my  opportunities  of  buying  from  that  plant  are  gone. 

The  Chairman.  But  there  are  other  plants  available. 

Mr.  Bode.  But  then  I  have  got  to  hunt  them  up. 

Mr.  BitKGD.  Doesn't  the  map  contain  these  words  r  "Explanation. — This  map 
,  indicates  the  principal  food  products  grown  In  various  sections  of  the  United 
States.  By  reference  to  the  key  l>elow.  Armour  &  Gd.'s  plants  and  their  supply 
sources  can  be  readily  located." 

Mr.  Bode.  Yes. 

Mr.  Breed.  A  circle,  "Meat  Packing" ;  another  kind  of  circle,  "  Beverages"; 
a  circle  with  a  triangle  in  it,  "  Dairy  products " ;  a  circle  with  a  white  spot 
in  it,  "  Sea  foods " ;  a  circle  with  a  cross  in  it,  "  Cereals " ;  a  circle  with  a 
square  in  it,  "  Vegetables,  fruits,  nuts,  and  condiments " ;  a  circle  with  a 
straight  line  in  It,  "Fertilizers."  .  Does  It?     ■ 

Mr.  Bode,  Yes,  sir. 

Mr.  Breed,  And  do  you  understand  that  map  to  show  the  plants  of  Ajmour 
covering  these  different  lines  of  trade? 

Mr.  Bode.  That  is  what  it  states  on  his  own  map  printed  by  himself. 

Mr.  Breed.  Does  It  show  the  plant  of  the  California  Cooperative  Canneries? 

Mr.  Bode.  It  locates  a  plant  in  the  section  where  that  plant  is  understood 

Mr.  Breed.  Where  Is  that? 

Mr.  Bode,  That  is  in  Santa  Clara  County,  hut  it  is  not  mentioned  here  as 
Santa  Clara  County. 

Mr.  Breed.  But  is  there  a  circle  there  with  a  square  In  it? 

Mr.  Bode,  Yes,  indicating  vegetables,  fruits,  nuts,  and  condiments,  as  a  plant 
controlled  by  them.    Or  from  which  it  receives  Ita  supply. 

Judge  Hainbb.  It  covers  everything  from  soup  to  nuts,  does  it? 

Mr.  Bode.  Tee.  Well,  in  that  same  connection,  gentlemen,  I  would  like  to 
read  from  pages  241  and  242  of  the  Federal  Trade  Commission  report.  Part  IV. 
And  it  refers;  gentlemen,  to  the  California  Cooperative  Canneries : 

"Announcement  was  made  through  the  public  press  in  April  1918  of  the 
intention  of  Armour  &  Co.  to  enter  the  frult-canclng  industrj  in  the  Psciflc 
coast  territory  with  the  building  of  two  of  the  largest  canneries  in  the  country, 
one  at  Los  Angeles,  and  the  otber  at  San  Jose.  These  plants  to  be  completed 
within  a  year,  each  to  have  a  capacity  of  from  20,000  to  30000  tons  of  fruit  a 
year.  More  recently  Mr.  Armour  publicly  stated  that  It  will  intercfit  producers 
to  know  that  in  order  to  help  the  fruit  growers  of  California  to  get  more  for 
their  products  without  It  costing  the  consumer  more  we  have  under  consider- 
ation a  plan  to  aid  them  to  Bnance  a  cooperative  fruit  packing  plant  of  thdr 
own.    We  expect  to  do  the  distributing  for  them.'  " 

From  this  public  statement  by  Mr.  Armour  it  would  appear  that  Mr, 
Campbell's  statement  that  he  secured— now  get  this  clear— he  made  the 
statement  that  he  secured  for  the  California  Cooperative  Canneries  a.  con- 
tract with  Armour  &  Co.,  only  after  great  effort — that  statement  it  without 
any  foundation,  In  my  Judgm^it, 
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Thf  Thatrman.  Was  Mr.  Armour's  stutenient  made  prior  to  the  tlDte  thlit 
coiitrai't  was  s«cured? 

Mr.  KoDE.  It  was  niarle,  according  to  this.  In  Aprtl.  l&IS.  Oti,  no,  siihKe- 
queot  to  April,  1618, 

Jii(lfn>  Haini!».  Well,  wheu  was  It  made,  then? 

Mr.  Bode.  The  date  ta  not  mentioned,  JudRe.  It  ie  simply  a  quotation, 
pmhahly.  iind  I  will  ask  that  you  obtain  from  the  Federal  Trade  Commlas-Ion 
(be  (late  tlutt  that  statement  was  made  by  Mr.  Armour. 

Jn^  Haiseb.  I  wisli  you  would  liave  them  produce  it.  They  have  been 
r«|iiesled  to  come  here. 

Mr.  Bode.  All  right.     Mr.   Breed  will  you  please  have  that  done? 

Juttee  Hainer.  I  am  not  In  search  of  evidence.  I  Juat  want  to  knon-  what 
ifl  broHglit  here. 

Sir.  Breki>.  Of  course  we  would  like  very  much  Indeed  to  have  some  ruling 
liy  the  commission  on  the  qneatlon  as  to  whether  we  are  to  have  the  con- 
tract, and  to  know  the  date  of  the  contract  hetween  the  Oallfornla  tJannerierf 
and  Armour. 

Jndee  Hainer.  I  have  not  seen  the  contract  myself. 

Mr,  BoDi^  I  would  like  to  submit  a  table  of  Industrlee  representing  the  fol- 
lowing number  of  persona  emphatically  opposed  to  the  modlQcatlon  of  tlu; 
decree,  accordiuf!  to  the  hest  knowledge  that  I  can  gofher.  Whether  or  not 
it  is  accurate  In  Its  entirety  would  be  determined  only  by  how  able  we  were 
to  get  the  Information.  But  I  will  give  it  to  you  according  to  our  beat 
knowledge  and  belief. 

The  number  of  plants  or  persons  engaged  therein  a^n'egate  391.700.  That 
Dieaiis  canners,  so  many;  manufacturers;  brokers;  wholesale  grocers;  whole- 
ssle-retall  groceries;  retail  grocers  and  chain  storeM.  The  total  of  those  ag- 
gregates 391,700. 

We  have  estimated  the  number  of  average  employees  in  these  various  inatitti 
tlons.  We  liare  estimated  their  total,  and  they  total  in  all  tliose  establlsh- 
inenta  about  2377<400  employees. 

And  according  to  the  census  rate  per  family  published  hy  the  Census  Bureau, 
Which  is  -1.4  persons  per  family,  the  aggregate  total  of  persona  Interested  in 
connection  with  these  industries  is  10.460,560. 

Mr.  Hrked.  Who  would  be  affected  by  the  modification  of  this  decree? 

Mr.  Bode.  Whom  we  believe  may  be  affected  by  the  modlflcation  of  thi(> 
decree.    I  give  it  to  you  for  what  it  is  worth,  according  to  our  best  judgment. 

(The  table  presented  by  Mr.  Bode  Is  as  follows:) 
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Mr.  Bbgbd.  Let  me  aak  you  a  question  on  that  esbtblt.  AI>out  how  many 
canners  do  you  estimate  ore  Involved  in  the  canning  business — fruits,  vege- 
tables, etc.  ? 

Mr.  Bode.  About  8,400. 

Mr.  Bbeed.  And  about  how  many  manufacturers  do  you  estimate  there  are 
In  the  United  States  Interested  in  the  manufacture  of  food  products  handled 
by  wholesale  grocers. 

Mr.  Bode.  About  1,500,  other  than  the  canners. 
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Mr.  Brebd.  Aod  have  tbe  brokers  teHtlfled  to  the  number  nf  iierHoiis  eiiK!i^l 
In  the  brokerBRe  buslneas? 
Mr.  Bode.  Their  tefittmony  shows  800,  iippi-o^iiiuately. 
Mr.  BsEKO.  And  about  how  manv  wholesale  grocere? 
Mr.  Book.  About  4,000. 

Mr.  Bbeed.  And  about  how  many  wholf»iale-rf>ta]l  sropers? 
Mr.  Bode.  About  2.000. 
Mr.  Bbeed.  And  about  how  manj'  retailers? 
Mr.  Bom:.  Three  hundred  and  fifty  tboustuMl.. 
Mr.  Breed    About  how  many  ohalu  ntoreti? 
Mr.  Bode.  About  30,000,  a  total  of  391,700. 

Mr.  Brbud.  Tou  hare  carried  this  out  oa  the  ceusus  llKureK  to  show  Koiiie 
10,460,000  people  which  would  be  affected  by  this  decree? 
Mr.  Bona  Tea,  air, 

Mr.  Bkeku.  Do  I  unileratand  that  It  is  yi>ur  opinion  that  ttiese  people  would 
be  adversely  affected? 
Mr.  Bode.  Adversely  affected. 

Mr.  Breed   And  are  these  people  all  dependent   for  their  livelihood  upon 
these  Incluatries  and  their  continuance? 
Mr.  Bode.  So  far  as  1  know,  more  or  less. 

Mr.  Breed.  So  that  you  have  given  these  ligures  to  Rive  your  opinion  of  the 
parties  that  would  be  directly  affectetl  by  the  modification  of  this  decree? 
Mr.  BtffiB.  That  Is  what  I  believe. 

The  Chaiku&n.  Have  you  heanl  fmin  all  those  3,400  cannetM? 
Mr.  Bode.  No.  we  have  not.    That  Is  simply  estimating. 
The  Chairman,  How  did  you  arrive  at  your  basis  of  estimation,  or  what 
did  you  take  as  your  basis  of  estimation? 

Sir.  Boob.  Well,  for  Instance,  the  reports  from  the  Nationiil  Cannens'  Asso- 
ciation. 

The  Chaibman.  Well,   has   the  National    Cahners"   Association    taken    anj- 
action  On  this? 
Mr,  Bode.  No.  they  have  not. 
Mr.  Daily.  When  is  their  convention? 

Mr.  Bode.  Their  convention  Is  in  January.  But  with  those  with  whom  we 
have  talketl — If  it  illustrates  the  views  of  the  prominent  men  in  the  trade, 
and  their  views  are  usually  reflected  back  to  the  smaller  canner  and  they 
most  all.  In  our  judgment,  hold  the  same  views. 

The  Chaibuan.  Id  other  words,  you  feel  that  no  canners  are  in  favor  of 
this  modlflcatlon? 

Mr.  Bode.  No,  no  canners.     There  niay  be  a  few,  but  I  don't  know. 
Tbe  Chairman*.  Well,  bow  do  you  count  those  canners  that  have  requested 
the  modiflcatior,   and   after  the  conference  at  Chicajto  have  withdrawn   tbeir 
request? 

Mr.  Bode.  My  belief  is  they  were  influenced  by  a  certain  ^ntlenian  Inter- 
I'sted  to  get  Kuch  a  conclusion  on  record. 
The  Chairman,  .^nd  Influence  at  Chicago  was  stronger  than  his  Influence? 
Mr.  Bode.  No  :  the  truth  made  known  to  people  cbanices  their  belief  very 
materially. 

The  Chaibman.  Well,  if  they  assert  that  since  the  Chicago  conference  that 
certain  arrangements  have  been  made  which  are  satisfactory  to  them,  then 
what  would  .vou  say  about  it? 

Mr.  Rode.  I  sa,v  that  a  man  that  would  channe  his  views  on  that  score  ought 
to  be  ostracised  from  the  commercial  and  business  field. 
Judge  Hainer.  His  testimony  should  be  rejected? 
Mr.  Bode.  Absolutely. 

Mr.  Breed.  Isn't  the  fact  to  the  contrary;  and  do  they  assert  that  there  was 
no  such  agreement? 

Mr.  Bode.  So  I  have  heard  the  testimony, 
Mr.  Breed.  Before  this  committee? 

Mr.  Bode.  Anyone,  in  my  judgment,  that  would  reverse  a  concluslou  of 
that  kind  based  upon  making  a  threat,  his  testimony  stiould  be  wiped  out. 

The  Chaibman.  i  Just  wish  to  state  we  have  letters  of  that  kind  in  our 
flies. 
Mr.  Breed.  What  kind? 

The  Chaibuan.  The  kind  that  I  stated ;  that  since  the  arrangemetit  at  Chi- 
cago they  wish  to  withdraw  their  request  for  a  modification. 
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Mr.  Bbeed.  Poaslblj  a  great  many  people  will  withdrawn  their  preconceived 
opinions  with  respect  to  the  modlflcatlon  ot  this  decree  after  tliey  etudy  tbe 
effect  of  the  modlBcatloo  upon  their  businesB. 

Mr.  Bode.  I  believe,  gentlemen,  that  to  have  the  fact  made  known  as  to  the 
effect  on  the  renpectlve  buslnessea  1b  a  matter  of  duty  from  those  that  know 
tn  rhose  that,  do  not  understancL  In  other  words,  the  minute  I  acquaint  you 
with  the  facts  that  I  have  got  here  and  you  believe  what  I  tell  you  la  true,  you 
are  going  to  change  your  opinion,  and  that  is  what  the  onnners  did  in  Uhir 
oago.  And  any  effort  that  may  be  charged  bv  the  grocery  interests  in  giving 
light  to  this  question  as  to  the  modification  of  the  decree  to  the  canner  should 
he  coumended  and  not  condemned,  in  my  judgment 

Mr.  Bb£ED.  You  are  referring  to  a  change  of  opinion,  Mr.  Bode.  You  nre 
referring  to  an  original  opinion  by  18  men  as  opposed  to  a  reversed  and  oppo- 
site opinion  by  some  250  men  that  were  at  tbe  second  convention,  are  you  not? 

Mr.  Bode.  Yes,  sir.  Now  I  have  only  a  very  little  more  here,  gentlemen. 
I  TFOuld  like  to  put  It  in,  because  1  want  to  make  my  afternoon  train.  Coat. 
It  has  been  stated  by  packers  generally  in  order  to  get  trade  that  they  can 
deliver  at  lean  cost.  Delivery  at  less  cost  is  a  delusion  and  a  snare.  It  is 
absolutely  impoBBible.  From  a  packer's  standpoint.  ,  tbe  advantage  that  he 
gets  from  a  railroad  is  an  added  profit  by  reason  of  increased  buslnesH  that 
lie  puts  in  his  pocket. 

Going  back  to  the  sources  of  supply,  the  supply  and  demand  always  govern 
prices,  always  will  in  spite  of  what  tlie  Federal  Trade  Comml8Blon-~or  at  least 
the  Federal  Oovernment  did  during  the  profit  control  here.  The)'  can  say  that 
yon  must  bu.v  your  goods  at  this  price  from  such  a  producer,  hut  If  he  would 
not  sell  it  t»  us  we  could  not  get  it ;  we  would  have  to  pay  him  his  price.  So 
Ihat  supply  and  demaiiil  govern  prices.  Always  Imve  imd  always  will.  Un- 
less monoply  steps  In. 

Now  we  buy  as  cheap  as  the  packers.  There  Isn't  any  question  about  that. 
And  to  Illustrate  that  1  will  say  this,  that  there  have  been  no  large  fortunes 
iiiHde  by  canners  or  the  small  producers  In  tbeir  fields  of  endeavor.  We.  In 
buying  from  them.  Iiave  the  competitive  field  before  us  and  the  markets  before 
we  make  an  offer,  and  we  buy  from  him  just  as  cheap  as  we  can  conBlstent 
ivlth  those  various  offerings.  Tliere  Is  no  monoply  in  our  position  to  beat 
lilDi  down. 

Mr.  Breed.  Have  any  large  fortunes  been  made  in  the  wlinlesale  grocery 
(nide,  that  are  generally  known? 

Hr.  Bode.  Not  that  I  know  of.  But  I  am  getting  at  now  the  price  paid  to  the 
producer.  We  buy  as  cheap  as  the  packer  does,  or  any  one  else.  Therefore  he 
cnn  not  sell  any.  cheaper  unless  he  wants  to  use  the  sale  to  his  advantage  in 
wiling  other  goods. 

Now  we,  by  paying  the  canner  or  producer  his  reasonable  price,  enable  him  to 
lire,  and  the  Industry  goes  on  from  year  to  year.  If  the  packer,  by  reason  of 
moDopoly  or  otherwise,  should  seek  to  control  that  supply  there,  and  gets  me  out 
uf  the  market  as  a  buyer,  and  Is  the  only  one  to  buy.  then  he  can  beat  that 
inan  down  Just  as  far  as  his  ability  to  press  hlni  down  will  i^ermlt. 

Now,  after  the  goods  are  purchased,  the  goods  have  the  same  class Ihcatlon, 
ilie  transportation  costs  are  the  same.  Now,  with  tbe  packer,  he  has  a  coni- 
moD  center,  Chicago  is  his  common  center.  He  has  one  at  Omaha,  one  at  Kan- 
sas City,  and  several  other  places.  .Vow  these  goods  that  he  has  bought  at 
D"  less  price  than  mine  ko  to  thuse  common  centers.  They  ore  handled  In 
ond  out  of  bla  warehouse.  He  can  not  do  that  with  his  great  machinery  as 
cheap  as  I  can  in  a  smaller  way. 

The  outgoing  transportation,  if  shipped  through  the  regular  channels  of  the 
railroads,  would  cost  just  the  same,  but  when  shipped  by  him  in  special  cars, 
l)e  has  an  advantage  over  me.  But  he  makes  one  more  move  In  the  main. 
He  sends  his  carload  of  miscellaneous  goods  to  a  distributing  point,  and  that 
illstributing  point  has  got  to  take  the  goods  out  and  store  them  and  reahlp  them 

Mr.  Bbeed.  That  is  his  branch  house? 

Mr,  Book;.  That  Is  his  branch  house.  He  makes  one  more  move  than  I,  and 
his  costs  of  labor  are  jnst  as  large  as  any  one  else's.  So  the  proposition  that 
he  can  handle  the  goods  cheaper  than  the  wholesale  grocer  is  an  untruth.  He 
ran  Dot  do  it.  And  for  him  to  live  he  must  get  as  much  as  his  goods  cost  hlni 
orlghiaUy.  In  the  tiandllng  of  same,  and  a  reasonable  profit  beaidee. 

We  ship  our  goods  direct  to  the  trade.  He  ships  them  in  the  main  to  the 
branch  house  and  redistributes- 
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I  would  like  to  preeeut  one  altuation  here  which  would  indicate  a  desire  lo 
luonopollze  ou  the  part  ot  the  packers  the  sources  of  supply.  Mr.  Thomas,  of 
the  California  ItalsliL  Association,  was  their  selling  ageut  He  called  oa  the 
Chicago  trade  two  years  ago.  I  think  It  was.  He  came  into  my  office;  I  talked 
with  hlni  ou  general  condltlooa,  and  he  told  the  buyers  of  dried  fruit  In 
Uhlcai^,  IncludiuK  our  buyers,  that  Mr.  Armour  had  offered,  or  rather,  the 
Armour  company  had  offered  to  buy  all  the  spot  stock  of  raislna  available  when 
they  were  ready  to  market  their  product.  And  ofTered  him  one-halt  cent  a 
pound  more  than  the  prevailing  price  if  they  would  give  him  one-half  of  their 
product.  Mr.  Thomas  stated  that  upon  consideration  tbey  refused  to  «eil 
Armour  &  Co.  this  block  of  raisins,  by  reason  of  the  fact  that  they  would 
put  Mr.  Armour  in  the  field  to  compete  with  their  own  private  brand  of  "  Suii- 
Mald  Raisins." 

The  Chaibuak.  And  this  same  raisin  association  now  has  a  suit  pending 
iigaiDst  it  for  violation  of  the  anti-trust  act,  hasn't  It? 

Mr.  Bode.  Yes;  that  Is,  in  the  asMmhllng  of  their  goods.  I  do  not  approve  of 
their  methods,  but  I  am  only  illustrating  the  desire  of  holders  of  large  capital 
to  buy  and  sell  the  supply. 

Some  one  testified  here  ^Ith  reference  to  the  Llewellyn  Bean  Co.,  of  Grand 
Rapids,  Mich.,  an  Armour  concern,  whn^ln  Armour  bad  purchased  100  cars  of 
sugar — a  product  that  they  had  never  dealt  in  up  to  that  time,  excepting  to  use 
for  their  manufacture,  but  never  as  to  sale.  My  salesmen  reported  to  me  in 
tile  spring  of  1920  that  Armour  &  Co.  were  reported  to  have  shipped  In  to 
Michigan  100  cars  of  sugar  with  which  to  attract  business  to  them  and  their 
lines  as  against  us. 

In  the  spring  of  1020  sugar  was  very  scarce.  All  the  Jobbers  of  the  country 
were  able  to  get  but  a  very  limited  supply  periodically.  We  cut  out  shipments 
to  our  trade  down  to  one  bag  at  a  time.  And  sometimes  to  only  GO  pounds,  or 
half  a  bag  at  a  time.  Mr,  Armour,  by  direct  statement  to  our  salesmen,  throngli 
the  Llewellyn  Bean  Co..  of  Qrand  Rapids,  as  offering  to  supply  their  trade  all 
the  sugar  they  wanted,  provided  the;  would  reciprocate  with  all  their  business. 
They  stated  that  Armour's  representatives  were  going  to  their  trade  and 
offering  to  supply  them  ail  the  sugar  they  wanted  provided  they  would  recipro- 
cate with  all  their  business.  Now,  how  thorough  or  general  that  was  I  am  not 
in  a  position  to  state,  and  whether  100  cars  were  shipped  into  that  State  or  not 
I  don't  know. 

But  get  the  significance  of  this  purchase.  If  It  was  made.  A  thousand  hags  of 
sugar  to  a  car,  100  pounds  eacii — 100,000  pounds.  And  at  that  time  not  less 
than  20  cents  a  pound,  probably  23  or  24  cent»— but  say  20  cents  a  pound,  that 
would  be  20,000  pounds  to  a  car,  and  100  cars  would  be  the  great  sum  of 
$2,000,000  to  Invest  in  sugar  to  use  for  the  benefit  of  the  trade  to  the  dia- 
advantage  of  their  competitors,  at  a  time  when  It  was  extremely  dffHcult  to 
■    get  sugar. 

The  Chairman.  And  your  point  Is  that  they  could  only  do  that  because  of 
their  vast  amount  of  capital? 

Mr.   Book.  Tes. 

Judge  Hainsb.  Whs  that  in  1020,  you  say? 

Mr.  Bode.  That  was  In  the  spring  of  1^0.  The  significance  of  it  is  this. 
that  I  want  to  call  your  attention  to— what  the  power  of  monopoly  or  money 
win  do.  The  big  sugar  refineries  from  whom  we  have  been  receiving  sugar, 
and  whom  we  have  been  giving  millions  of  dollars  for  years  and  years,  turned 
from  ua  to  a  nonseiling  sugar  company  and  delivered  them  100  cars  of  sugar, 
as  against  ua  one  car  of  sugar. 

Mr.  Daily.  Not  all  the  refineries,  though ;  not  the  real  big  tmes,  Mr.  Bode. 

Mr.  Bode.  Well,  I  don't  know.  It  was  said  to  be  the  American  Sugar  Be- 
flning  Co. 

Mr.  Daily.  No.  I  think  not.  I  know  that  Franklin  would  not  sell  me  any 
sugar  for  Armour;  and  which  is  a  subsidiary  of  the  American. 

Mr.  Boob.  Well,  I  only  give  you  that  for  what  It  is  worth. 

Judge  Haineb.  Are  you  stating  that  as  a  fact,  or  is  it  based  on  rumor  or 
hearsay? 

Mr.  Bode.  What,  Judge? 

Judge  Hainek.  The  sugar  purchase,  the  sugar  deal. 

Mr.  Bode.  The  sugar,  by  actual  statement  from  the  representatives  of  our 
concern,  came  in  competition  with  ours;  we  came  in  competition  with  this 
sugar.  That  was  statei^  to  their  own  customers,  and  In  turn  stated  to  me  by 
our  repreaentatlvea. 
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Mr.  Daily.  Wasn't  that  brougbt  out  In  the  testlmonj^  yesterday  or  tlie  day 

Mr.  Bode.  Well,  I  don't  known  how  clearly  it  was  brought  out.  I  didn't  get 
it  as  clear  as  I  am  trying  to  make  it 

Judge  Haines..  Well,  you  obtained  that  Information  from  your  representa- 
tives, did  you! 

Mr.  Bode.  Yes,  I  obtained  that  information  from  oiir  repr«Beii  tat  Ives  In  the 
field. 

.Judge  Hainer.  Tliat  is  what  I  wanted  to  get  at. 

Mr.  Bode.  Now,  gentlemen,  that  coocludes  my  presentation. 

The  Chaikman.  Have  you  any  Questions,  Judge  Halner? 

Jud(!e  Haineb.  No. 

TheOHAiBMAH.  Any  questions,  Mr.  HalH 

Mr.  Hall.  I  have  some,  but  1  do  not  want  to  keep  the  committee. 

The  Chaibuan'.  Go  ahead. 

Mr.  Hall.  Now.  Ib  your  objection  to  the  m<MliflCfttlon  of  the  decree,  Mr.  Bode. 
baeed  on  the  distributing  system  of  the  packer  or  fear  of  tlie  control  of  pro- 
duction? 

Mr.  Bode.  Both. 

Mr.  Hall.  Can't  they  distribute  cheaper  riian  you  can! 

Mr.  Bode.  No.  sir. 

Mr.  Hall.  Do  you  think  if  the  meat  packer  was  preventeif  from  goli^  Into  the 
ioiirce  of  supply  and  production  tliat  he  would  continue  to  distribute! 

Mr.  Bode.  To  distribute  what,  Mr.  Hall! 

Mr.  Hall.  Distribute  the  unrelated  lines. 

Mr,  Bode.  Well,  1  ^ould  say  If  he  was  not  permitted  to  go  Into  the  pur- 
chasing  

Mr,  Hall.  Go  Into  the  production^ — I  mean  the  canning  business,  etc.;  that 
was  your  fear! 

Mr.  Bode.  My  fear  was  that  he  would  not  only  go  into  production,  hut  he 
bu.va  these  goods  in  competition  with  us,  develops  a  business  that  requires  an 
ratraordlnary  proportion  of  the  products  of  the  country,  because  of  his  capital. 

Mr.  Hall.  He  <«n  not  buy  any  cheaper  than  you  can? 

Mr.  Bode.  He  can  not  buy  any  cheaper,  no;  but,  as  I  said  this  morning,  service 
Is  the  largest  element  in  the  matter  of  competition. 

Mr.  Hall.  So  it  is  the  quickest  service,  theni 

Mr.  Bode.  It  is  the  quickest  service.    That  Is  the  main  feature. 

Mr.  Hall.  All  ri^t. 

The  Chaibuan.  Anything  else,  Mr.  Breed? 

Mr.  Bbeed.  No. 

Mr.  Daily.  Just  one  question,  and  I  don't  want  to  keep  you  any  Kmger.  Mr. 
Bode,  would  the  results  be  any  more  favorable  if  the  decree  was  modified  so 
that  they  could  operate  on  a  commission  basis  rather  than  unrestrictedly  as 
heretofore! 

Mr.  Bode.  I  think  it  would  be  vastly  worse  then  than  it  is  to-day  to  the  inter- 
ests of  the  country.  A  commission  basis  does  not  contemplate  a  sale  or  a  pur- 
chase. And  there  is  no  commlsalon  or  sale  made  until  the  delivery  has  been 
consummated.  Now,  it  would  withhold  ail  the  funds  now  received  by  the 
canner  from  his  possession  until  those  goods  were  absolutely  sold, 

Mr.  Daily.  Couldn't  they,  by  reason  of  their  vast  wealth,  make  advances  so 
that  they  could  control  these  outputs  the  same  as  now? 

Mr.  Bode.  They  could  do  that,  but  that  would  be  again  to  the  advantage  of 
Ihe  wholesale  grocers  of  the  United  States. 

Mr.  Bbeed,  Wouldn't  it  also  be  to  the  disadvantage  of  the  canner,  who  would 
not  know  whether  he  hod  sold  his  goods  at  any  price  until  after  the 

Mr.  Bode  (interposing).  Well,  it  is  unthinkable  that  the  packer  should  ad- 
vance money  against  a  possible  future  sale  on  commission.  If  such  a  sale  was 
Inipossilile,  what  would  become  of  the  goods! 

Mr,  Breed.  As  well  as  what  would  become  of  the  canner? 

Mr,  Bode.  Yes,  os  well  as  what  would  become  of  the  canner.  If  he  could  not 
sell  them,  then  the  canner  would  have  to  reimburse  the  packer,  and  the  oppor- 
tunity for  sale  would  be  lost.    Absolutely  Impracticable. 

Mr.  Daily.  Now.  you  spoke  a  little  while  ago  of  Mr.  Beaton's  circular,  which 
Is  not  available,  I  thought  I  niayhe  had  it  among  my  papers,  but  I  have  not 
got  it.    Just  what  would  happen,  as  an  Illustration,  to-day,  if  some  concern 

101416—22 29 


:v  Google 


448  PACKERS     CONSENT  DECREE. 

poseeseed  of  vast  w«ilth  would  go  In  and  buy  canned  tomatoes?  Flrat  ol  all, 
what  was  tlie  packing  condition  on  tomatoes  dtirinc  the  past  Reason? 

Mr.  BoDB.  Well,  it  was  Just  fair. 

Mr.  Daily.  Wasn't  It  a  very  email  pack? 

Mr.  BoDB.  Well,  it  was;  bnt  I  say  "fair"  compared  as  to  the  needs  of  ihe 
country. 

Mr,  Daily.  On  account  of  economic  conditions  were  not  tlie  huylnps  nf 
tomatoes  very  slight? 

Mr.  Bode.  Very. 

Mr.  Daily.  Consequent  with  the  small  stock  on  hand.  If  somebody  who  «ns 
not  feeling  that  financial  stringency  would  now  walk  into  the  market  and  hiij, 
what  would  happen  to  the  market? 

Mr.  Bode.  They  would  hnost  It  up  anywhere  from  10  to  15  per  cent. 

Mr,  Daily.  That  la  all.  Mr.  Chairman. 

The  Chaibmah.  Anything  else,  Judge  Hainer? 

.ludge  HAinBB.  No. 

The  Chairuan.  That  la  all.    We  will  meet  at  2  o'clock  this  afternoon. 

(Whereupon,  at  12.4fi  o'clock  p.  m..  a  receHs  was  taken  until  2  o'clock  p.  m. 
of  the  same  day,  Tuesday,  December  6,  1921,) 


The  hearing  was  resumed  at  2  o'clock  p.  m.,  pursuant  to  the  taking  of  recess. 

The  Chaibman,  Mr.  Breed,  is  there  anything  further? 

Mr.  Bbeeo.  Mr.  Chairman,  we  have  no  other  witnesses  from  the  Natiotisl 
Association  of  Wholesale  Orocers,  although  we  would  tie  very  glad  to  have  nil 
opportunity  of  offering  testimony  In  rebuttal.  If  It  Is  proper. 

I  should  like  to  read  Into  the  record,  however,  a  telegram  that  rame  to  ii» 
to-day  from  the  Cocoa  and  Chocolate  Manufacturers'  Association,  as  follows: 

"  Impossible  to  get  to  Washington.  You  may  enter  protest  and  objection  on 
part  of  the  Cocoa  and  Chocolate  Manufacturers'  Association  of  the  Unite<l 
States  against  modltlcatlun  of  packers'  decree. 

"  Gboboe  D.  Zahn.  Secretary." 

I  should  also  like  to  inquire  If  the  committee  has  received  a  protest  from  tIip 
National  Retail  Grocers'  Association,  an  association  representing  some  two  or 
three  hundred  thousand  retailers. 

The  ChairuaN.  1  have  a  recollection  that  we  have  received  such  a  protest,  in 
the  form  of  a  resolution.  However.  1  do  not  want  to  he  positive  about  that, 
but  I  will  look  it  up  and  Inform  you  in  the  morning. 

Mr.  Bbeed.  If  so,  may  It  go  into  the  record?  Otherwise  we  might  have  tn 
communicate  again  with  their  executive  committee. 

The  Chairman.  Yes;  it  may  go  lu  the  record. 

Mr,  Breed.  It  has  been  suggested  by  0[ie  of  our  members  that,  as  evidencinc 
the  spirit  of  our  petition  here  to  the  Gpvernment  not  to  modify  this  decree,  we 
conclude  with  this  prayer,  which  I  would  like  to  have  read  into  the  reconl. 

Judge  Haines.  Yon  may  read  it  for  the  benefit  of  the  committee. 

Mr.  Breed,  This  is  headed  "A  Prayer  as  Is  a  Prayer  "  : 

"  I  penned  this  prayer  In  1918,"  writes  D.  C.  W.  to  B.  L.  T.  in  the  Chlcajw 
Tribune ;  "  four-fiftha  of  it  is  original ; 

"  O  Lawd,  give  Thy  servant  this  momin'  de  eye  of  de  eagle  and  de  wisduiii 
of  de  owl;  connect  his  soul  with  de  gospel  telephone  In  de  central  skies; 
'luminate  his  brow  with  de  sun  of  heaben ;  plzen  his  mln<l  with  love  f<)r  tlf 
people:  turpentine  his  'maginatlon  ;  grease  his  lips  with  'possum  oil ;  loosen  his 
tongue  with  de  sledgehaormer  of  Thy  power;  'lectrify  his  brain  with  de  Itgbtuin' 
of  de  Word ;  put  'petual  motion  In  his  ahma ;  fill  him  plum  full  of  de  dynamite 
of  Thy  glory ;  'noint  him  all  over  with  de  kerosene  oil  of  Thy  salvation,  and  sot 
him  on  lire.    Amen!     [Laughter,]  I 

The  Chairman,  The  prayer  will  he  received,  and  I  h<ipe  answered.     |T.aupli-    | 
ter.] 


The  Chairman.  Where  do  you  IWe,  Mr.  Coste? 

Mr.  Coste.  In  the  city  of  New  York. 

The  Chaibman.  What  is  your  business? 

Mr.  CosTB,  Secretary  National  Coffee  Roasters  Association, 
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Tbe  Chairman.  Wboiu  do  you  repreaeot  at  this  liearlnK? 
Mr.  CoBTB.  NatlonBl  Coffee  Roaatera  Aaaoclation. 

The  Chaikman.  Juat  proceed  In  your  own  w«y,  Mr.  Coste. 
Mr.  (^OSTC.  I  am  also  one  ot  the  committM.  (.-umpom^l  of  F,  C.  Husaell,  of 
Hu.'well  &,  Co.,  New  York;  Albert  J.  Dannemilier,  of  the  Dannenriller  Coffee  Co.. 
Hrootlyn,  N.  Y. ;  anti.J.  W.  Motley,  of  the  Levering  tXiffee  Co.,  Baltimore,  ap- 
IKtlntal  by  the  president  of  our  association  to  appear  before  your  committee  and 
lirotext  againat  any  modification  of  the  so-ralltHl  packers'  ronsent  decree.  Such 
i-nnimlttee  was  appointed  by  our  president  pursuaht  to  a  resolution  adopted  at 
the  elev^ilh  annual  cunveutiou  of  the  association,  lieUl  In  New  York  November 
1  to  3, 1921.    Such  resolution  Is  as  followei  treading! : 

■■  Whereas  on  Frtiruary  27,  1920,  there  was  entered  in  the  Supreme  Court  of 
tlie  District  of  Columbia  a  consent  decree,  under  the  terms  of  which  the  Big 
Five  meat  packers  were  forever  enjoined  and  restrained  from  mannfacturinf;. 
n'hulesallng,  and  retailing  food  products  generally,  Including  coftee ;  and 

"Whereas,  certain  canning  Interests  In  California,  In  reality  representing 
.\rniour  A  Co.,  have  petitioned  the  Attorney  General  of  the  United  States  to  set 
ii4ide  the  said  consent  decree  In  order  to  permit  the  Big  Five  meat  packet's  to 
bandle  all  kinds  of  food  products  without  restriction ;  and 

''  Whereas,  the  contemplated  modiftcation  of  the  consent  decree  would  reot>^ 
tn  the  Big  Five  meat  packers  the  manufacturing,  wholesaling,  and  retailing  of 
lood  generally,  including  coffee;  and  would  result  lu  the  meat  packers  ohiaiuiiig 
nintrol  of  the  food  supply  of  the  country :  Now,  therefore,  be  It 

"  Rewlved,  That  the  National  CotTee  Roasters  Association  emphatically'  pro- 
tests against  any  modification  of  the  consent  decree,  believing  that  the  effect  of 
.inch  modification  would  be  the  concentration  in  the  Big  Five  meat  puckers  of 
the  Nation's  food  supply  an<l  the  creation  of  a  monopoly  which  would  ileatroy 
the  business  of  the  Indeptrndent  producer,  manufacturer,  and  distributor  to  the 
irreparable  Injury  of  the  public:  And  he  it  further 

"  Rttolved.  That  members  of  this  association  continue  forcefully  to  present 
their  objections  to  the  proposed  modification  of  the  consent  decree  to  the 
Attorney  General  of  the  United  States,  and  that  n  copy  of  this  resolution  he 
forwarded  to  him :  And  he  it  further 

"  Regolved,  That  the  president  be  authorized  to  appoint  a  committee  of  this 
oRBoclatlon  to  attend  the  hearings  before  the  r^resentatlves  of  the  Department 
of  Justice,  Department  of  Agriculture,  and  Department  of  Commerce  antl  oppose 
Hny  inodiflcatiou  of  the  decree." 

The  National  CofTee  Roasters  Association  was  organized  In  miO  and  is  com- 
posed of  about  300  members  scattered  throughout  the  United  States.  In  order 
to  he  eligible  to  membership  a  party  or  concern  must  be  In  the  business  of 
roasting  and  wholesale  distributing  of  cofTee.  Our  members  all  buy  green  coffee, 
either  Importing  the  same  into  the  United  States  or  else  buying  from  Importers 
in  (he  United  States.  The  cofEee  Is  roasted  by  our  members  and  is  then  sold 
thlefiy  to  retail  grocers. 

No  coffee  in  grown  in  the  United  States  hut  is  Imported  from  foreign  coun- 
tries. The  normal  Importation  of  coffee  is  alxmt  9,000,000  or  9.500,000  bags  of 
132  pounds  each,  which,  at  a  normal  value  of  $18  per  hag  has  a  total  value  of 
HoO.OOO.OOO.  Seventy  per  cent  of  this  production  of  coffee  Is  grown  for  the 
most  part  In  South  and  Central  American  countries. 

Prior  to  the  entry  of  the  consent  decree  the  Chicago  meat  packers,  particu- 
lurty  Armonr  &  Co.  and  Wilson  &  Co.,  were  engaging  In  the  business  of  handling 
('offee  and  were  rapidly  increasing  their  sales  of  this  product.  Not  having  had 
access  to  the  files  of  the  meat  packers,  it  Is  of  course  Impossible  for  ii^e  to  pre- 
sent any  exact  data  with  reference  to  their  sales.  I  would  call  attention,  how- 
over,  to  the  report  of  the  Faleral  'Trade  Commission  on  the  meat-packing  In- 
dustry, page  259  of  Part  IV,  the  following  statement  being  made  with  reference 
to  the  sales  of  coffee  [reading]  : 

"Both  Wilson  &  Co.  (Inc.)  and  Armour  &  Co.  are  handling  coffee  on  a  large 
scale,  one  of  the  grocers'  most  profitable  lines.  Wilson,  In  Its  grocery  depart- 
ment, carries  In  packages  two  brands  of  coffee  eiich  prepared  in  three  styles 
Isteel-cut,  whole  hean.  and  pulverized),  and  two  brands  of  blended  coffee  In 
100  pound  bags  and  drums,  both  steel  cut  and  whole  bean.  Wilson  is  especially 
))U8lilng  Its  coffee  business  through  all  its  selling  agencies.  At  the  close  of  its 
tiscal  year  November  2.  1918,  at  which  time  the  packers  aim  to  carry  the 
smallest  stock  of  goods,  the  inventory  of  Wilson  &  Co.  (Inc.),  showed  the 
following  quantities  on  hand : 
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"AF  Cliicu;!<>.  git^'i  cotCee,  S54.S0S  pouuda.  valiiMl  itt  S90,76C.14  aud  rou8leil 
coffee.  64,099  pounds  valued  ftt  ¥11,818.94;  at  Los  Angeles,  GaUfornla,  T,S53 
IJounda  valued  at  $1,625.33;  )it  Kansas  City,  5.SC8  iwnnds  valued  at  $13,331.33; 
«nd  at  Oklahoiiiu  City,  Okla..  colTee  valneil  at  $5,01tl.!>8. 

"  These  InTentorice  showed  ratlier  some  wide  differences  In  valuation.  Thus 
Blue  Label  coffee,  whole  bean,  was  valued  nt  201  cents. per  iMiund  in  Cliicagc. 
and  'Mi  cents  per  pound  at  Oklahoma  (.'Ity,  u  difference  far  greater  than  justiliei! 
by  freight  charges.  Red  Isabel  coffee  whole  bean,  on  tlie  contrary,  showed  ii 
difference  of  imiy  seven-eights  of  a  (-ent,  beinp  vHlneil  18  cents  In  Chicago  and 
18i  cents  at  Oklahoma  City. 

"Armour  &  Co.  is  the  only  other  meut  [lacker  who  is  us  yet  knowni  to  have 
become  Intereateil  In  this  tlel<I.  The  following  items  from  Its  branch  hou«e 
price  lists  IndlcHte  the  range  of  coffees  carried:  1-pound  Verlbest  branil, 
liber  cases;  I'pound  Verlbest  brand,  wood  cases;  3-pound  Verlbest  brand,  fiber 
cases;  3-pouna  Veribest  brand,  wood  cases;  50-pound  drums  Verlbest  bruod: 
lOO-pound  drums  Verlbest  brand;  1-pound  Helment  brand,  fiber  cases;  l-pouu<l 
Hetniet  brand,  wood  cases :  3-ponnd  Helmet  brand,  fiber  cases ;  3-pound  Helmet 
brand,  wood  cuses;  00-pound  drums  Helmet  brand;  100-pound  drums  Helmet 
brand;  l-poun<l  shield  brand  wood  cases;  00-poniid  |iaper  bags  Glenwooil 
braml ;  100-ponnd  paper,  bags  Ulenwood  brand ;  A.  &  Co.  blent  BBR  50-ih)IIIii1 
drums:  A.  &  Co.  blend  BBB  100-ponnd  drums;  A.  &  Co.  blend  COC  50-pouDi! 
drums ;  A.  &  Co.  blend  CCC  100-pound  drums ;  A.  &  Co.  blend  DDD  50-pouaii 
drums;  A.  &  Cii.  blenil  DDD  100-pnund  drums;  A.  &  Co.  blend  EEB  .'iO-poiiiiil 
drums;  A.  &  Co.  blend  EKE  100-pound  drums." 

In  th:s  connection,  I  would  like  to  quote  the  followlnf;  from  a  letter  received 
from  one  of  our  members  under  date  of  November  30.  1821,  with  refereiK* 
to  the  handling  of  coffee  by  the  puckers  Ireuding] : 

"I  have  your  letter  of  the  25th  In  regard  to  the  reentry  of  the  packers  iiitu 
the  coffee  business.  This  would  be  a  great  blow  to  the  present  roasters.  For 
a  period  of  ft  yeur  previous  to  October  1,  1918,  we  did  roasting  for  Wilson  Ik 
Co.  aud  rented  them  space  where  they  <lid  their  own  packing.  Their  bus- 
iness got  up  to  500  to  TOO  hags  a  week.  Our  present  superintendent  was  the 
superintendent  for  Wilson  &  Co.  at  that  time.  He  states  that  most  of  tlip 
coffee  was  trucked  from  our  plant  to  the  stock-yards  and  was  there  paekpil 
In  refrigerator  cars  with  meat.  This  gave  them  an  undue  advantage  for 
prompt  delivery.  About  October,  1916,  Austin,  Nichols  &  Co.,-  took  over  the 
Wilson  huslnesM  and  since  that  time  we  have  no  Information. 

'■  We  onderstand  that  Armour  &  Co.  are  having  coffee  roasted  by  H.  H. 
Hixou  &  Co.  but  we  do  not  hear  of  them  from  the  trade.  In  1919.  however. 
they  were  very  active  and  created  cousiderahle  havoc  by  giving  away  qiinn- 
titles  of  coffee  free  to  get  a  foothold.  They  in]ure<l  our  trade  In  one  of  our 
territories  very  ninterially  by  these  metbiHls. 

"I  think  that  every  method  should  be  employed  to  prevent  a  motlifloatiou  of 
the  packers  decree,  as  I  liave  been  told  that  some  of  theui  have  roasters  ready 
to  go  after  this  business  at  the  first  opportunity." 

it  is  evident  that  some  of  the  packers  at  least  ore  handling  coffee,  as  the 
Armour  magazine  for  October,  1921,  contains  the  following  article  on  page 
2T  [reading] : 

"  SBI.L  COFFEE  WHEN   IT  IS  FRESH. 

"  The  value  of  coffee  iis  a  beverage  lies  prinmrily  In  its  strength  and  flavor. 
Green  coffee  will  keep  Indefinitely  but  such  Is  not  the  case  after  It  has  lieeu 
roasted.  Roasting  brings  out  the  flavor  and  aroma.  Coffee  becomes  stale  be- 
cause <)f  loss  of  these  aromatic  principles  by  evaponiflon.  When  this  has  taken 
place  the  coffee  Is  practically  worthless. 

"The  parchuient-l'ned  container  we  uw  in  packing  Veribest  and  Helmet 
brands  retains  the  strength  of  the  coffee  for  a  reasonable  length  of  time  only- 
This  Is  true  also  of  tin.  Berry  coffee  should  be  sold  within  ©0  days,  and  steel 
cut,  within  30  days — the  quicker  the  better. 

"  We,  therefore,  can  not  emphasize  to  emphatically  the  Importance  of  keej>- 
Ing  your  stock  moving.  Don't  overlook  that  it  costs  8  per  cent  to  carry  the 
stock.    The  quickest  way  to  ruin  your  coffee  business  is  to  deliver  stale  stuff. 

"  We  are  roasting  and  packing  coffee  for  current  requirements  only,  realiz- 
ing that  e8.sentlally  coffee  must  be  fresh  to  prove  satisfactory.  Order  fre- 
quently— keep  It  coming — keep  it  going." 

The  reasons  why  our  association  Is  opposed  to  the  setting  aside  of  the  nm-   ^ 
sent  decree  is  because  we  believe  that  the  packers  will  seize  the  first  oppor- 
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tunit.v  Co  aKaln  enter  upon  tbe  buslttefld  of  roasting  hd<1  distributing  coffee  snil 
we  fear  that  they  will  be  able  to  secure  the  control  of  a  very  large  propor- 
tion of  tbe  cirffee  •aold  in  this  country.  The  meat  packers  already  have  agencies, 
in  South  American  countries.  For  example,  Armoui-  &  Co.  is  Interested  in 
(rrtiding]— 

"Companhia  Annour  de  Brazil,  Santa  Anna  de  Livrainento,  Brazil;  Swift 
&  Co.  in  Companhia  Swift  lie  Brazil;  and  Wilson  &  i'4>.  in  Continental  Prod- 
iiiis  Ca,  Sao  I'aulo,  Brazil;  <Wllswi  &  Co.i  Frlgoriflco  Wtliion  ile  Bra7.ll, 
Uradl— " 

to  mention  only  tlie  Braxlllan  conipnniea.  The  agencies  already  exist  tliere- 
fore  whereby  the  packers  could  purchase  at  the  source  large  quantities  of 
ftveu  c-offee.  Moreover,  as  above  stated,  the  total  valne  of  coffee  consumed 
ia  the  United  States  is  $150,000,000  and  It  would  be  a  comparatively  easy 
untter  for  the  packers  with  ttieir  large  resources  and  with  their  already  eX'St- 
ii^  Mgencles  to  secure  a  very  large  proportion.  If  not  all,  of  tlie  production  of 
the  coffee  available  for  importation  Into  the  United  States.  Needless  to  state, 
if  xuch  a  situation  arose,  it  would  he  Impossible  Ibr  many  of  nur  members  to 
obtain  coffee  and  tii  continue  their  hiiainesx  in  this  product.  Moreover,  a 
purchase  of  any  lai^  quantity  of  coffee  by  any  one  concern  would  have  the 
inevitable  result  of  greatly  IncreaRlng  the  price  of  coffee  and  would  raise  to 
n  material  extent  tbe  cost  of  coffee  to  consumers  'n  tbe  Uulte<l  States.  At 
the  present  tinie  this  pnxluet  is  being  hanilled  by  over  three  hundi'»l  concerns 
iLiuiiiig  whom  there  Ik  the  kewiest  competition. 

Ah  an  example  of  the  effect  of  lar^e  iiurchases  u|Hin  the  price  of  coffee,  I  desire 
to  cite  the  recent  act'ou  of  the  Brazilian  (i-overnment.  The  market  pr.ce  of 
cotfee  had  fallen  below  the  cost  of  production.  In  order  to  assist  the  planters  , 
the  Government  during  the  past  six  months  has  loeen  buying  ciiffee  on  the  mar- 
ket and  storing  same.  The  refluit  has  l>een  an  increase  In  the  market  price  of 
.  CHffee  from  33i  to  50  per  cent,  and  coffee  which  the  Brazilau  (iovernii'ieut  has 
1>H!(1  about  $20,000,000  for  now  has  a  market  value  of  about  $40,000,000.  Tbe 
further  effect  upon  the  price  of  large  purchases  by  the  meat  packers  can  easily 
i>e  'niagined.  With  strong  hanking  connections  tlie  meat  packers  could  finance 
purchases  such  as  those  made  by  the  Brazilian  (Jovenunent  with  cash  outlay 
of  »2,0O0.0O0  t<)  $3,000,000. 

We  very  greatly  doubt  whether  there  Is  any  other  product  the  control  of 
n-hich  could,  be  so  ens  ly  obtained  by  a  large  orgauizathm  w'.th  great  resources 
lit  its  command.  We  feel  that  from  our  nbservation  of  tbe  rapid  strides  which 
the  meat  packers  were  mak'ng  Just  prior  to  the  entry  of  the  consent  decree  In 
tile  handling  of  coffee  that  our  fears  In  tb's  resitect  would  be  realized. 

Wholly  apart  from  the  Injuries  wh'ch  our  trade  might  suffer  from  such  unfair 
nets  as  that  of  giving  away  free  coffee  referred  to  In  the  letter  above  quoted, 
I  ilexlre  to  lay  emphasis  on  the  great  advantage  which  the  meat  packers  have 
in  the  ownership  of  pr'vate  refrlgenitor  cars.  Roaste^l  coffee,  of  course,  needs . 
ao  refrigeration,  hut  placing  roasted  coffee  ^n  refrigerator  ears  together  with 
fresh  meat,  it  is  [tosslble  (or  the  meat  packers  to  secure  the  same  exjiedlted 
service  for  their  coffee  as  is  accorded  to  fresh  meats,  and  to  avo'd  the  delays 
which  other  sh'ppera  have  at  init  )il.  transfer,  and  terminal  )>olnta. 

Our  members  are  not  able  to  get  this  exped'ted  service  and  feel  tliat  they 
are  at  a  great  disadvantage  by  reasim  iif  what  they  believe  to  he  a  most  unfair 
siiecial  privilege. 

We  therefore  ask  the  most  serious  consideration  of  your  conim'ttee  for  oppo- 
!>it'on  in  th's  matter  and  respectfully  urge  that  no  change  be  made  in  the  terms 
lit  the  consent  decree. 

Mr.  H.U.I-  What  business  is  this  Brazil'an  concern  in  that  you  mentioned? 

Mr,  CoHTB.  In  the  refrigerating  and  slaughtering  business. 

Mr.  Haij,.  No;  I  mean  the  Braz'llnn  concern.  Are  they  'n  the  meat-packing 
industry? 

Mr.  CosTK.  These  Brazilian  concerns  that  I  mentloneil?  Yes,  sir;  slaughter- 
lug  business,  and  cold  storage. 

Mr.  Hall.  Not  with  reference  to  coffee? 

Mr.  CosTE.  No;  no  reference  to  coffee,  other  than  that  they  already  have  in 
the  largest  coffee-producing  country  strong  organizations  and  strong  facilities, 
which  we  fear  would  enable  them  very  readily  to  go  Into  the  Brazilian  market 
and  control  the  product  there. 

Mr.  Halt,.  Have  you  ever  experienced  any  difltciilty  in  tbe  Brazll'an  market 
In  securing  your  green  coffee? 

Mr.  CosTE.  No. 
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Mr.  Bbged.  I  thtiik  the  quesrion  Mr.  Hall  put  referred  to  the  Brnzilian  Gdv- 
efimient,  wh?cli  you  inentioned. 

Mr.  Hall.  No;  I  referred  to  the  BraslUan  concerns  whleh  be  mentioned,  anil 
In  which  the  iiackers  are  interested. 

llr.  Bbeed.  I  would  like  to  aBk  oue  question.  You  tmiil  soniethlni;  nlwut  Aus- 
tin, Nichols  *  Co.  tahiuR  over  the  Wilson  buBtnetw.    Who  are  they? 

Mr.  CoaTB.  Why.  It  is  my  understaodii^  that  the  grocery  or  nnreluted  part 
of  Wnson  &  Co.'b  buBineas  waB  sold  to  Austin.  Nichols  &  Co.  It  Ix  generallr 
understood  in  the  coffee  trade  that  that  Is  simply  a  name  for  the  bui*ines»  nF 
Wilson  &  Co.  In  theiie  unreluted  products. 

Mr.  BiwED.  Austin,  Nichols  &  Co  are  wholesale  grocers. 

Mr.  CosTK.  Wholesale  grocers;  yes.  Kir. 

Mr.  Bbeed,  Of  New  York,  Chicago 

Mr,  CosTE  (interposing).  New  York,  Chicago,  and  other  places.  I  believe. 

Judge  Haineb.  What  would  you  say  was  the  cause  of  the  liigher  price  oi 
(ofFee  In  Oklahoma  City?    How  do  you  account  for  that? 

^[^.  PACKiiais.  Why.  1  account  for  thut  by  the  statement  which  was  made 
lif  re  this  morning  imd  entered  In  the  record  by  an  employee.  I  think,  of  one  i>! 
the  big  pncliers,  In  whlcli  he  said  that  they  get  all  tSey  tan  and  when  they  cau. 

-Tndge  Hainek.  Is  it  to  be  Inferred  from  that  that  the  packers  hail  any  iii- 
liuence  on  the  price  of  coffee  in  Oklahoma  City? 

Mr.  CosTE.  No. 

Judge  Haineb.  What  is  the  price  In  New  York  City? 

Mr.  CoBTB.  I  would  have  to  know  what  grade  you  referred  to. 

Judge  Hainer.  Well,  the  same  grade. 
,       Mr.  CosTE.  I  do  not  know,  sir,  what  grade  of  coffee  that  refers  to. 

Judge  Haineb.  You  are  from  New  York  City? 

Mr.  <:;o6TE.  Yes. 

Judge  Haineb.  Has  <-ofPee  declined  in  price! 

Mr,  CosTE.  No.  sir :  coffee  has  advanced  from  SS  to  40  per  cent  in  the  last 
six  months. 

Judge  Haineb.  What  is  that  due  to? 

tSlr.  CoHTE,  Due  to  the  entry  into  the  market  of  the  Brazilliiii  Government. 
The  price  of  colTee  in  the  Brazilian  market  has  declined  to  a  point  where  it 
was  no  longer  profltable  for  the  planter.  The  Brazilian  Government,  In  order 
to  assist  the  planters  in  its  chief  industry,  entered  tlie  market  aqd  liuve  pur- 
chased up  to  date  about  three  and  a  half  million  bags  of  coffee,  and  as  these 
purchases  were  made  the  price  advanced.  It  goes  to  show  what  any  large 
purchase,  or  what  any  aggregation,  whether  it  be  a  government  or  other  a^re- 
gatlon  of  capital,  can  do  by  entering  the  market.. 

The  Chairman,  You  say  that  coffee  raising  had  ceased  to  tie  profitable? 

Mr.  CosTE.  Yes;  that  Is  the  statement  that  comes  from  Brazil, 

The  Chairman,  At  the  Hame  time  coffee  was  very  high  in  this  country,  was 
It  not? 

Mr.  CosTE.  At  that  time? 

The  Chairman.  Yes,  sir. 

Mr.  CosTB.  No,  sir;  coftee  was  at  a  low.  price  here.  I  will  give  you  the 
exact  Dgures  of  a  standard  coffee,  for  instance,  which  was  selling  at  from 
8i  to  8  cents 

The  Chairman   (interposing).  At  wholesale? 

Mr.  CoaTE,  For  fiuportat  on.  That  same  coffee  to-day  Is  c<«ting  fi'om  121 
to  13  cents.    Tliat  Ih  ftrei-n  coffee,  and  a  low  gra<le  of  green  coffee. 

The  Chairman.  And  after  that  it  has  to  be  roasted? 

Mr,  OosTK.  Yes. 

Tlie  Chaibmas.  And  theiL  distrlbuated? 

Mr.  CosTB.  Distributed — and  packed  in  a  great  many  cases. 

The  Chaibman.  And  the  difference  between  that  8  or  8J  cents  and  the  market 
price  is  the  cost  of  roasting  and  distribution,  with  the  profits  incident  to  such 
processes? 

Mr.  C'oSTE-  Yes.  and  the  other  incidentals  whlcii  go  in.  For  instance,  some  of 
it  is  sold  111  l-pound  hags,  some  of  it  's  sold  in  1 -pound  cartons,  and  some  in 
l-pnun<l  cans,  and  so  on. 

The  Chairman.  What  would  that  same  grade  of  coffee  cost  on  the  retail 
market? 

Mr.  CosTE.  Well,  that  same  grade  of  coffee  Is  being  sold  in  New  York  at  from, 
I  think.  18  or  19  to  25  cents. 
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The  Chairman.  Haa  not  cotTw  (feoei^Hy  l^^n  high  at  retail  In  this  country 
fM  the  past  year  or  year  and  a  hnlfl 

Mr.  CosTE,  I  do  not  tliink  you  could  my  thai,  no.  sir.  1  have  a  number  of 
pv  deuces  in  my  has  of  prlwB  at  whicli  coffee  ts  bt-inR  retiilled  to-day,  which 
would  indicate  that  it  is  being  sold  at  n  very  reasonable  price, 

Mr.  Bbekd.  You  mean,  considerinft  tlie  |>rice  of  the  raw  product? 

Mr.  CoBTE.  Yes. 

A  Voice.  Did  not  the  biggest  decline  occur  In  1920? 

Mr.  CosTB.  In  1920.  yes;  1  think  there  was  a  very  low  market.  There  have 
lieiw  violent  fluctuations  in  the  coffee  market,  so  violent  that  it  was  Impossible 
for  tlie  changes  to  be  reflected  ver^  prontptty  in  the  price  to  the  consumer. 

It  is  suggested  that  I  imike  ii  further  statement  here  that  might  otherwise 
li.-  overlooked.  It  must  be  considered  in  determining  the  price  of  roasted 
uifEee  that  there  Is  ii  loss  of  16  per  i-ent  In  shrinkage  tu  the  roasting  process, 
iitxl  there  is  further  loss  In  cleaning,  separating,  etc. 

The  CHjdKUAiii.  Thank  you  very  much,  Mr.  Coste.     Is  Mr.  Glllasple  here! 
iXo     response.)     The  Ohio  Wholesale  Grocers'  Associattou  are  next  on  the 
lii^t.    We  n-in  return  to  Mr.  Gillnspie  when  he  comes  In. 


.  Where  do  you  live,  Mr.  Bentley? 

Mr.  Bindley.  Marion.  Ohio. 

The  Ohaibman.  Wliat  business  are  you  engaged  In? 

Mr.  BinDLET.  Wholesale  grocery  business. 

The  Chaibmah.  Whom  do  you  r^reseut  at  this  meeting? 

Mr.  BiBDLEY.  The  Ohio  Wholesale  Grocers'  Association. 

The  Chaixmas.  Proi'ced,  Mr.  Bentley. 

Mr.  Bindley.  Some  time  ago  the  Oiilo  Wholesale  Grocers'  Association  receiveil 
notice  of  the  hearlngH  to  be  held  by  the  committee  appointed  by  Attorney  General 
Dougherty  to  hear  the  views  of  business  men  on  the  question  of  modifying  the 
court  dei-ree  under  which,  I  understand,  the  packers  were  to  go  ont  of  the  grocery 
huKincHS  in  February,  1022.  I  tiave  been  delegated  by  Mr.  Hills,  the  president  of 
the  Ohio  Wholesale  Grocers'  Association,  to  appear  here  as  representative  of  tliat 
association  and  to  state  that  they  are  opposed  to  any  moditlcatiort  of  the  decree. 
Our  association  consists  of  about  80  members,  all  doing  business  in  the  State  of 
Olilo.  Many  of  these  merchants  have  been  in  business  for  more  than  half  a 
century. 

Yesterday  I  listened  to  the  testimony  of  Mr.  Bode,  representing  the  National 
Wholesale  Grocers'  Association,  and  he  has  so  thoroughly  covered  several  of 
the  points  I  had  expected  to  present  that  I  will  not  take  your  time  repeating 
them.  I  would  say.  liowever,  that  I  thoroughly  agree  with  the  statement  which 
he  lias  made  with  respect  to  the  unfair  methods  adopted  by  the  packers  in  con- 
nection with  the  sale  of  their  food  products  and  also  the  many  special  privileges 
and  advantages  which  they  possess  in  the  matter  of  transportation  which  make 
it  very  difficult  for  us  to  compete  with  them  upon  a  fair  basis. 

I  would  like  to  Impress  on  the  members  of  this  committee  the  very  important 
fact  that  service  has  much  to  do  with  the  success  of  our  business.  The  retail 
grocer,  usually  a  man  of  small  capital,  must  buy  his  goods  often  and  must  have 
l>ronipt  delivery ;  and  when  I  tell  you  that  the  packer  In  his  peddler  car  can  give 
hetter  service  Into  Marion,  Ohio,  a  distance  of  180  or  200  miles  from  Chicago, 
than  1  can  give  by  rail  to  Caledonia,  a  small  town  10  miles  from  Marion,  you  may 
realize  the  advantage  in  transportation  which  is  given  to  the  packers. 

Judge  Hainbk  That  is,  unless  you  use  a  truck? 

Mr.  BiNDT.£!T.  Yes:  but  I  am  talking  about  rail  transportation  now.  That 
comes  about  by  the  fact  that  the  railroads  hold  your  shipments  until  they  get 
H  carload.  Possibly  a  shipment  might  go  out  to-day  or  it  might  not  go  out  for 
a  week,  whereas  the  packer  could  have  his  car  in  there  In  a  day  and  a  half. 

We  believe  that  if  this  decree  Is  modifled  and  tlie  packers  are  allowed  to  with- 
ilraw  their  consent  not  to  estend  their  monopoly  Into  Uie  unrelated  food  lines, 
that  it  will  be  only  a  short  time  when  they  will  control  the  general  source  of 
production  in  many  food  lines,  notably  canned  foods,  dried  fruits,  and  cereals, 
all  of  which  will  mean  the  gradual  extinction  of  the  wholesale  grocer.    , 

To  show  what  I  mean  by  "control  the  source  of  production"  I  will  Just  cite 
one  of  the  kind  of  deaiinRB  that  they  try  to  put  over.  A  canner  of  com  located 
in  central  Ohio  who  had  his  entire  estimated  pack  sold  to  wholesale  grocers  of 
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our  Statf  wftH  iiiiprnaclied  by  a  representative  of  Armour  &  Cn.  imil  offered  2J 
centH  per  ilozeii  [n  iidvuiire  of  the  price  If  he  would  xt-ll  them  liln  entire  pncb 
and  oincel  the  Jobbers'  orders.  Tbls  man  In  n  iierxoiial  friend  of  mine,  and  I 
know  this  Is  true.    There  U  no  question  about  It. 

Of  course,  that  canner  did  not  sell,  as  he  appreciate)!  that  he  would  lose  his 
many  customers,  nnd  if  he  tied  himself  to  the  one  he  might  And  his  prices  hi 
future  years  dictated  by  this  one  cuHtomer. 

Another  ]M>int  that  I  thinli  worth  brlnelni;  out  In  this  eonne<'tlon  Is  thnt  Rhoulil 
the  packers  have  bought  this  com  the  consumer  would  hare  bt«n  the  one  wbu 
ivonid  have  had  to  pay  the  premium  secured  by  ttae  caimer.  The  consumer  would 
have  had  to  pay  that,  because  I  do  not  think  tiny  preferential  freight  rate  coulil 
have  l>een  received,  and  without  preference  I  uin  sure  the  wholesale  frrocer 
must  distribute  his  merchandise  In  competition  with  any  fair  distributor. 

Willie  It  may  seem  as  though  our  oi>po8ltlnn  to  a  modification  of  this  decree 
might  be  prejudiced,  we  believe  that  we  have  a  right  to  flRht  for  our  business 
life.  We  also  believe  that  it  Is  much  better  to  have  tbe  general  food  bualnesn 
of  the  country  distributed  through  the  active  competition  of  thousands  of  csn- 
ners  and  wholesale  grocers  than  to  have  that  food  supiily  controlle<l  by  a 
monopoly  of  four  or  five  meat  packers,  with  their  spe<-ia1  privileges  and  tbe 
iwwer  and  control  which  their  rast  capital  gives  them  In  the  matter  of  the 
purchase  of  supjilles  and  control  of  miirkets.  I  am  therefore  nskeii  to  res))ect- 
fully  enter  protest  of  the  wholesale  grocers  of  Ohio  and  to  ask  the  committee  not 
to  recommend  a  mod  location  of  tbe  decree. 

Mr.  Halt.  Is  the  better  servli'e  that  you  speak  of  a  quicker  service  or  a  cheaper 
service? 

Mr.  Bindley.  Welt,  both  ijulcker  and  cheaper. 

Mr.  Haix,  The  pBcker.  then,  can  dlstnlbvTe  cheiiper  than  you  can? 

Mr.  BiNDi^i.  He  can  in  bis  special  peddler  car.  He  can  shlphla  goods  cheaper 
in  a  peildler  car  than  a  wholesale  grocer  can  from  Chicago 

Judge  Hainbb.  In  a  box  car? 

Mr.  BiNDLET.  Yes. 

Mr.  Hall.  And  de:iver  to  the  retiill  trade  cheaper? 

Mr,  BiNDLET.  Yes;  he  would  have  a  lower  rate  on  freight  from  Chicago. 

Mr.  Brego.  1  might  ask  If  that  is  not  due  to  the  fact  that  he  is  able  to  piil 
these  unrelated  food  products  Into  his  refrigerator  and  peddler  cars? 

Mr.  BiNDLET.  Yes,  sir;  that  Is  the  only  reason. 

Mr.  Bbegd,  And  also  that  the  refrigerator  ami  peddler  cars  carry  a  lower 
minimum  in  carload  lots  than  the  minimum  allowed  to  wholesale  grocers  when 
they  ship  a  carload? 

Mr.  Bindlbt,  Yes,  sir. 

Mr.  Dailt.  Would  it  make  it  less  objectionable  to  have  them  continue  in 
these  uurelated  I'nes  on  a  brokerage  or  cnmmlsKlnn  basis? 

Mr.  BiNDLBT.  Oh.  I  do  not  think  so. 

Judge  Hajnbr.  The  practical  effect  would  be  tbe  same? 

Mr.  BmoLBT.  That  would  be  my  opinion. 

The  Chaibman.  Thank  you  very  much,  Mr.  Bentley. 

Mr,  BiNDLBT.  I  thank  you,  sir. 

The  Chairman.  The  next  on  the  list  Is  the  Maine  sardine  interests.  Are 
they  repres«ited  here?     (No  response.]     The  next  Is  the  retail  coffee  people, 

STATEMENT  OF  UB.  O.  B.  SCHOBJI,  JAMAICA,  LONG  ISUUTD,  N.  T,. 
BraniESBHTING  NATIONAL  HXTAII.  TEA  AND  COFFEE  MEB- 
CHANTS'  ASSOCIATION. 

The  Chairman.  Where  do  you  live,  Mr.  Schorm? 

Mr.  ScHOBU,  Jamaica,  Ixing  Island,  N.  Y. 

The  Ohaibmai^.  And  what  business  are  you  in? 

Mr.  ScRORH.  I  am  in  the  retail  tea  and  coffee  business. 

Tbe  Ghairuan.  And  where  Is  your  business  conducted? 

Mr.  ScHOBU.  In  Jamaica.  Long  Island. 

Tbe  Chatbman.  What  organization.  If  any,  do  you  represent  here? 

Mr.  SCRORM.  I  have  been  aptKilnted  chairman  of  the  committee  represeutin^ 
the  National  Retail  Tea  and  Coffee  Merchants'  Association. 

Tbe  Chairmaw.  Just  proceed  now  In  your  own  way,  Mr.  Scborm. 

Mr.  ScHORM.  We  have  here  certain  resolutions,  almost  idoitical  with  those 
that  Mr.  Coste  read.    If  you  waut  me  to  read  them  In  the  record. 

Judge  Hainer.  You  mitcbt  put  them  In  the  record. 
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The  Ohaibuan.  Does  your  iitatemeiit  show  how  many  lueniliei'n  tM-loni;  tii  yoiir 
oncanizatioD  ? 
Mr.  ScHOBM.  Yeti,  sir;  I  am  goin^  to  state  that. 

The  CtiAiBMAN.  ProcetM  then.     You  may  consider  the  resolutionit  bs  reud 
inio  the  record, 
(The  resolutions  referred  to  are  ae  follows:)   - 

"The  National  Retail  Tea  uiul  Coftee  Merehauts'  AHsueiatlon,  having  ciilletl 
a  meeting  of*its  executive  coiiiuilttee  ti>  appoint  n  coinuilttee  to  uppofie  any 
modification  of  the  decree  entered  In  the  Supreme  Court  of  the  Dlstrit-t  of 
Columbia  on  February  27,  1B20,  forever  enjoining  and  restraining  the  Big 
Five  meat  packers  from  manufacturing.  whuleBaliniE.  and  retailing  food  prod- 
ucts generally,  including  coffee,  and  sal<l  meeting  having  been  held  an  IndiaiN)]1s 
(in  November  1, 1921,  the  following  resolution  was  adopted: 

■■  WheresR,  on  February  27.  1920,  there  was  entered  in  the  Supreme  Court  of 
the  Dlstrlet  of  Coltimbia  a  consent  decree,  under  the  terms  of  wtiich  the  Big 
Five  meat  packers  were  forever  enjoined  and  restrained  from  manufacturing, 
wholeaaling.  and  retailing  food  products  generally,  Including  cofTee;  and 
"  Whereas  certain  ennning  interests  in  California,  in  reality  reprettenttug 
Aru^ir  &  Co.,  have  petitioned  the  Attorney  General  of  the  United  StateH  to 
set  aside  tlie  said  consent  decree  in  order  to  permit  the  Bif:  Five  meat  pai'lierH 
to  handle  all  klndtt  of  food  products  without  restriction ;  Now.  therefore,  he  it 

"Resolved.  That  the  National  Retail  Tea  and  Coffee  Merchants'  Association 
fovpefutly  protests  against  any  inodiflcatJon  of  said  consent  decree,  i>elleving; 
fhflt  the  entry  of  the  Big  Five  nieat  packers  Into  the  coffee  liusineHS  would  he 
Hilverae  to  the  interests  of  tlie  public,  and  that  it  would  ultimately  result  in 
forclug  the  independent  denier  from  the  beld;  and  be  it  further 

"Rctolved,  That  the  president  be  authorized  to  appoint  a  committee  of  this 
association  to  attend  the  hearings  before  the  representatives  of  the  Department 
lit  Justice,  Dejiartinent  of  Agriculture,  and  E>epartiuent  of  C(m»merce  iind  oi>- 
jiose  any  modification  of  the  decree." 

Jlr.  ScKgBM.  The  National  Retail  Tea  and  Coffee  Merchants'  Assctciation  is 
coQiprlsed  of  135  Individual  retail  coffee  concerns  operating  over  2,000  wagons 
and  sen-Ing  about  2,000,000  families  In  the  United  States  (or  practically  one- 
tenth  of  the  population  i)f  this  ronntry)  with  coffee,  tea.  spices,  extracts,  and 
•  a  liuiiteil  grocery  line.  It  has  no  buying  or  selling  agreement,  amongst  Its 
tiiembers.  There  is  no  arrangement  as  to  price,  terms,  or  any  general  under- 
standing In  dealing  with  the  consumer.  There  Is  unrestricted  competition 
and  differences  In  prices  oa  all  the  Items  sold  direct  to  the  consumer.  The 
main  object  of  the  organization  Is  to  instruct  Its  various  members  how  to  con- 
duct their  businesses  in  the  most  efficient  way  so  as  to  reduce  oiieratlng  cost 
to  a  minimum  and  to  distribute  good  coffee  to  the  consumer  at  a  moderate 
price.  We  may  add  that  during  the  recent  war  not  one  of  imr  IS-T  mtnihers 
WHS  accused  of  profiteering. 

AI)out  70  per  cent  of  our  business  is  in  eolTee.  We  operate  to  ii  givat  extent 
through  the  small  towns  iiud  rural  districts.  We  furnish  the  eonsumer  ri-gu- 
larly  and  In  small  (luantlties  witJi  fresh  roasted  coffee  delivereil  to  the  home. 
We  are  coffee  specialists  and  feel  we  render  an  Indlspensible  service  to  the 
consumer.  Our  association  employs  more  than  4.000  men.  We  have  as  com- 
iwtitors  the  grocer,  the  d^artmeat  stores,  drug  stores,  market-  stands,  mail- 
imler  houses,  as  well  as  competitors  operating  under  our  own  method.  For  our 
hnsiness  we  rely  on  fresh  roasted  coffee,  quality,  and  service.  With  unre- 
stricted competition  as  It  now  exists  we  are  selling  colTee  and  tea  at  suh- 
stHntiatly  the  pre-war  prices. 

It  is  easily  witJiin  the  power  of  any  of  the  Big  Five  meat  pacliers  iu<llvidu- 
allj-  to  control  the  entire  coffee  business  of  the  United  States.  With  $2.'),000.000, 
a  sum  well  within  the  means  of  any  one  of  the  Big  Five,  coffee  could  be  ma- 
nlpDlated  almost  at  the  will  of  the  packers.  With  a  fund  of  $25,000,000  In 
lanrt,  any  one  of  the  packers  could  get  a  loan  of  80  per  cent  of  his  coffee  valua- 
Hon  fron\  the  banks.  Now,  In  view  of  the  fact  that  the  entire  coffee  imlustry 
i>f  tbte  country  amounts  to  about  81.50,000,000  per  annum,  it  Is  a  simple  niatter 
for  the  packers  to  control  It. 

A  market  subject  to  moderate  and  normal  fluctuations  enables  the  distributor 
to  maintain  a  uniform  price  to  the  consumer.  This  uniform  price  appeals  to 
tie  housewife,  especially  so  when  the  price  is  moderate,  and  It  follows  that  a 
W  niarket  is  the  best  basis  for  the  retailer  In  the  coffee  business.  When 
prices  to  the  consumer  fluctuate  widely,  customers  become  dissatisfied.  It 
must  \)%  emphasized  that  the  housewife  likes  to  be  assured  that  her  colTee  will 
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ciist  Iter  tht  same  price  each  w«ek.  sail  In  order  to  nialntafn  thift  uniformity 
ot  price  the  illstrlhutor  iissiinliateti  the  sllicht  fluctuation!!  of  a  norual  market. 

The  various  booins  nud  reactJonti  which  have  afltlctetl  the  cofTee  trade  uithin 
the  pant  10  ycar^  have  In  each  Instance  been  mainly  caused  by  mantpulatei! 
coffee  to  the  detriment  of  tlie  public  anil  the  dealer.  Instead  of  noroiai  and 
iao<lerate  fluotuetlonR  wiilcli  can  Im  attributed  to  actual  crop  conditions,  w« 
have  lluctuationi^  of  such  a  violent  nature  that  tite  distributor  la  forced  to  chani:c 
his  prices  to  tlie  consumer.  It  Invariably  occurs  In  this  situation,  that  a  con- 
N'deral>le  part  of  the  Increase  in  the  market  price  of  cofTee  Is  assimllate<l  by  the 
distributor,  to  such  an  extent  that  coffee  distribution  becomes  unprofitable.  Nii 
one  Rains  except  the  manipulator.  Tlie  public  and  the  distributor  are,  the 
losers. 

With  coffee  distribution  largely  lodged  with  the  packers,  a  situation  could  be 
brought  about  whereby  through  his  own  widely  advertised  brani]  of  roaKted 
coffee  the  packer  could  put  the  diatribut»)r  where  the  latter  would  have  to  sell 
this  special  bran<]  at  a  price  not  covering  operating  expenses,  and  at  the  same 
t'me  the  packer  could  put  green  coffee  so  high  that  the  independent  distributor 
could  not  market  his  own  private  brands  profitably. 

It  Is  our  firm  and  conscientious  belief  that  a  monojKily  createil  In  the  coffee 
industry  would  not  alone  be  the  means  of  driving  out  of  business  thonsandN 
of  Independent  merchants  who  now  distribute  to  the  consumer,  but  would  also 
result  in  an  advanced  price  to  the  consumer,  as  has  always  resulted  In  the  past, 
when  strong  financial  interests  sought  and  gained  control  of  the  situation. 

If  the  petition  of  the  packers  la  granted,  it  may  lead  to  the  packers  enterina 
the  coffee  business  again,  as  they  have  done  In  the  past,  and  we  voice  our  pro- 
te»tts  to  any  modification  of  the  consent  decree  being  granted.  We  believe  that 
any  modification  would  be  adverse  to  the  Interests  of  the  public  in  a  matter 
hlRhly  important  to  the  public  welfare,  an<l  that  it  would  ultimately  result  In  a 
dangerous  monopoly  of  the  coffee  industry  which  would  eliminate  the  inde- 
pendent dealer  from  that  field  of  commerce,  without  benefit  to  the  consumer,  but, 
on  the  contrary,  to  hts  ultimate  detriment.  » 

The  Chairman.  Mr.  Breed,  have  you  any  questJons? 

Mr.  Bbebd.  No. 

Mr.  Daily.  I  have  no  questions. 

The  Chairman.  Thank  you  very  much,  Mr.  Sehorm. 

Mr.  ScHORu.  I  have  here,  if  yon  care  to  hear  it.  Just  an  instance  of  how  a 
manipulation  of  this  sort  took  place. 

The  Chairman.  We  would  be  very  glad  to  have  that. 

Mr.  SCHORM.  I  am  Just  stating  it — not  that  the  packer  has  manipulated  it, 
but  In  the  past  other  interests  have  manipulated  coffee  with  not  such  large  sums 
of  money,  and  it  has  created  these  high  prices  that  you  have  been  paying  during 
the  war.  We  as  distributors  have  operated  our  business  during  all  that  hlgh- 
prtce  period  without  a  profit. 

An  Instance  in  our  business  earner  In  which  coffee  was  monopolized  was  about 
the  year  1910,  when  strong  financial  interests  with  a  fund  of  about  $45,O00.a<X) 
removed  some  7,000,000  bags  of  coffee,  about  one-third  of  the  world's  visible 
supply,  from  distribution.    This  was  termed  the  "  valorization  "  plan. 

At  the  time  this  manipulation  took  place  coffee  was  and  ^ould  have  re- 
mained for  quite  a  period  at  a  very  low  price,  from  which  the  consumer  was 
deriving  the  benefit.  What  took  place  after  that  manipulation  occurred  wos 
that  coffee  went  up  over  100  per  cent  In  a  few  months  time,  so  the  dealer  had 
to  assume  part  of  the  raise  and  had  to  pass  part  of  it  on  to  the  consumer.  The 
consequence  was  that  for  a  year  and  a  half  distributors  were  dtstrtbuting 
coffee  at  a  loss  and  the  consumer  was  paying  almost  twice  as  much  for  his 
coffee  as  market  conditions  warranted. 

The  final  outcome  of  the  entire  scheme  was  that  after  about  a  year  and  a 
half  the  final  1.000.000  bags  remaining  were  sold  by  these  interests  to  large 
roasters  and  wholesalers,  and  no  sooner  had  they  contracted  for  this  coffee, 
the  very  day  they  bought  It.  the  market  slumped  and  kept  on  slumping  rapidly 
until  it  resulted  that  Uie  profit  of  years  In  the  coffee  business  was  loat  in  a  few 
mouths  time.  In  one  Instance  it  was  to  the  interest  of  tjie  manipulators  to 
monopolise  coffee  and  double  the  price,  and  In  the  other  Instance  it  served 
their  purpose  to  ruin  their  competitors  by  creating  a  sudden  and  violent  re- 
action. 

Mr.  Breed.  Mr.  Sehorm,  you  used  tbe  words  "  If  the  petition  of  the  packers 
to  modify  this  decree  is  granted."  Did  you  understand  the  packers  were 
applying  to  have  this  decree  modified? 


itv  Google 


PACKERS     CONSENT  DECREE.  457 

'  Hr.  ScHOttu.  1  UQilerBtood  tbat  certain  canning  Industries  were  making  an 
appeal  to  have  Oils  decree  modified,  but  these  interests  Id  realltv  were  Armour 
&  Co. 
The  CuAiBUAN.  Mr.  OiUaapte,  we  will  hear  you  now. 


The  Chaibman.  Mr.  Oitlaaple,  where  do  you  live? 

Mr.  GiLLiSPiB.  I  live  at  Bedford,  Va. 

The  Chaibuan'.  And  wliat  is  your  basiness? 

Mr.  G11J.A8PIE.  T   am  a  canaer. 

The  Chaibman.  And  what  products  do  you  canT 

Mr.  GiLLASPiE.  I  can  tomatoes. 

The  Chaibman.  How  large  a  pack  do  you  put  up? 

Mr.  GiLLASPiE.  In  1920 — I  did  not  operate  this  year.  In  1920  I  packed 
140.000   cases. 

The  CBAtBMAN.  And  you  have  not  operated  this  year  at  all? 

Mr.  GiLLASPiE.  Two  plants,  but  not  under  niy  name.  My' corporation  Is  J.  W. 
Glllaepie  &  Co.  Those  plants  were  small  and  scattered  from  Florida  to  Vir- 
ginia ;   I  had  14  plants. 

The  Chaibman.  Why  did  you  not  operate  this  year? 

Mr.  OiUiASPiE.  I  had  no  sale  for  the  product. 

The  Chaibman.  Just  proceed  In  your  own  way. 

Mr.  GiiXASPtB.  Gentlemen,  I  have  uot  got  my  Btatcment  written  out,  and 
If  I  set  off  the  subject  you  can  just  call  me  down.  I  have  heen  in  the  canning 
business  for  21  years.  The  last  two  years  the  canning  bushiess  has  been  in 
Che  woT9t  condition  that  I  have  ever  seen  It.  We  have  nut  been  able  in  the 
last  two  years  to  get  the  cost  of  our  product  that  we  put  up,  and  we  attributed 
It  to  some  cause,  and  by  an  Investigation  of  it  we  decided  that  it  was  on 
account  of  the  facilities  for  distribution. 

When  I  went  Into  the  canning  business  21  yeara  ago  I  always  (wuld  aell 
all  the  futures  that  I  wanted'  to  sell— soniethtiig  like  50  to  ".I  per  cent  of  my 
espected  output.  I  did  that  until  two  years  ago.  In  the  last  two  yfars  I 
have  been  unable  to  sell  20  per  cent  of  my  output,  except  In  1920  I  made  a 
tremendims  effort  to  sell  futures  and  sold  40.000  cases  of  the  140.000  cases 
that  I  imcked.  1  Ivas  able  to  make  75  per  cent  delivery  on  tlie  40.000  cases 
that  I  bold. 

I  had  those  tomatiws  sold  fn>m  Florida  to  Ohio,  but  I  was  just  unable  to 
get  the  Jobbers  to  take  the  tomatoes  on  contract.  Thej'  claimed  that  ilieiy 
Just  could  not  take  tbem  at  the  pr!ce  they  were  bought  at.  They  were  aold 
on  100  t>er  cent  delivery,  on  no  pradnuted  scale,  nor  subject  to  re^'i^on'of 
price.  We  sold  on  a  straight  out  stipulated  price.  I  was  Just  unable  to  get 
tbeni  to  take  the  goods  at  the  price  named  in  the  contracts,  and  on  about 
half  of  the  sales  I  had  made  I  had  to  reduce  the  price  until  tlie  price  was  no 
more  than  the  cost  of  production. 

Now,  we  have  in  my  State  about  500  little  canneries.  They  are  not  large 
canneries  like  they  have  In  the  wesh     We  have  about  500   tomatoes  caiir 

Mr.  Daily.  What  State  do  you  mean? 

Mr.  GiiXAGPiB.  Virginia.  We  have  about  -lOO  small  canneries.  In  1921, 
this  year,  only  about  15  per  cent  of  those  canneries  operated,  and  Judging 
from  the  pi-esent  condition  ot  thlnt;s  right  now  in  the  distribution  of  goods 
not  wore  than  40  per  cent  of  them  will  operate  next  year. 

The  Chaibman.  What  will  be  the  effect  of  the  reduced  operation  of  these 
canneries  upon  the  price  of  tbis  commo<I!ty? 

Mr.  GiLLASPiB.  Well,  it  is  hard  to  tell,  with  the  distribution  we  have  for 
disposing  of  our  goods. 

The  Chairman.  I  mean  the  price  the  consumer  will  have  to  pay. 

Mr.  Giu-AspiB.  Well,  you  heard  it  stateil  here  this  morning— a  gentleman 
from  Chicago  wanted  to  know  what  would  be  the  effect  on  the  price  of  canned 
tomatoes  with  the  Small  pack  that  we  Just  had  the  past  season,  if  the  five 
meat  packers  were  allowed  to  handle  them  like  they  did  a  few  years  ago.  I 
think  the  gentleman  from  Chicago  stated 

Mr.  Daily.  May  I  correct  the  gentleman,  Mr.  Chairman? 

Mr,  GiLLAsPiE.  Go  ahead. 
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Mr.  Daily.  He  \v»a  quoting  me.  Tlie  qiieHtlou  wan,  What  would  be  the 
effect  ir  aomebody  wltl)  \arge  capital  walked  In  and  bought  their  supply? 

Mr.  tiTLLAsPiE.  Well,  we  have  ha^  an  extremely  Biiiall  pack  the  pant  eeegon, 
and  after  havli^  that  we  can  not  sell  toituitoes  to-day  at  what  they  cost  na 
to  pack  them.  That  Khowa  to  me,  and  it  seems  to  me  It  would  to  any  other 
reasonable  man,  that  the  line  of  distribution  Is  rotten.  We  hare  got  no  line 
of  distribution.  It  Is  nhsoiutely  rottMj.  With  our  small  pack  that  we  have  ha.l, 
and  no  production  Id  canned  goods — the  pack  we  had  in  1920  was  only 
10.000,000,  and  the  pack  In  1921  is  estimated  to  be  4,500.000— and  with  goods 
selling  to-day  under  cost  of  production,  there  In  xomething  wronf;  soniewhere 
with   the   distribution   of   theui. 

In  the  last  few  years,  as  I  have  statetl,  I  can  not  sell  futures.  I  have  never 
delivered  sbort  on  a  contract  that  I  have  sold  yet.  I  went  on  the  market  one 
yi^ar  and  bought  goods  to  fill  ray  contract  where  I  sold  on  100  per  c«it  de- 
livery. I  only  sold  .goods  two  years  on  a  pro  rata  contract.  We  packers  in 
Virginia,  In  Tennessee,  and  In  Florida  can  not  pack  without  we  can  get  sodm 
sale  for  futures.    We  can  not  go  into  it. 

The  Chaikuan.  Do  you -then  favor  or  oppoBe  this  modiflcatlon? 

Mr.  (JiLLASPiE.  I  favor  It. 

The  CnAiBUAit.  Why? 

Mr.  GnxAsFiE.  Becaune  I  think  It  will  give  tlie  packers  a  better  line  of  iUk- 
tributlon,  so  they  can  dispose  of  the  goods  at  a  reasonable  proHt,  so  they  can 
continue  in  the  business. 

The  Chaibman.  Are  you  afraid  that  the  packers  will  get  a  monopoly  or 
I'ontrol  the  distribution  of  these  goods? 

Mr.  OIU.ASPIE.  I  am  not ;  1  never  have  been  an  advocate  of  that  doctrine. 

The  Chairman.  Are  yon  afraid  they  will  control  the  canning  of  th«n7 

Mr.  Giu-ASPiE.  I  am  not. 

The  CdAiRUAN.  Do  the  packers  own  any  stock  in  your  companies,  any  ot 

Mr.  OiLLASPiE.  No,  sir. 
The  Chaikuan.  The  meat  packers,  I  mean. 
Mr.  Gn-LASPHu  No,  sir. 

The  Chaibman.  Do  you  own  any  stock  in  the  meat  packers? 
Mr.  Gii.LASPre.  Not  a  cent. 

The  Ghaibuah.  Do  yon  have  any  contracts  with  the  meat  packers  now? 
Mr.  OiLiASPiE.  Not  a  one. 

The  Chaibman.  Have  you  ever  distributed  throngh  them? 
Mr.  GiLLASPiB,  Very  few. 

Mr.  Breed.  I  would  like  to  ask  the  witness  a  question  or,  two.     How  long 
have  you  been  in  business,  Mr.  Glllaspie? 
Mr.  GiLLAsPiE.  Twenty-one  years. 
Mr.  Breed.  Anil  how  did  you  sell  yinir  vfiniied  koimIh  iirlnr  to  the  lust  two 

Mr,  flii.LASPiB.  Sold'  them  thrcugli  brokers. 

Mr.  Bbeed.  What  kind  of  brokers? 

Jlr.  (iirxAspiE.  General  caiinwl  giXMls  merchandise  brokers. 

Mr.  Breed.  Did  you  ever  sell  any  of  them  to  wholesale  grocers? 

Mr.  Gillaspie.  I  have  sold  practically  nil  of  ray  goods — I  never  diil  well  many 
cf  my  goods  to  the  meat  packers. 

Mr.  Breed.  No;  I  mean  to  the  wholesale  Krocers.  Did  they  ever  buy  any  of 
.vour  goods? 

Mr.  GiLLASPiE.  Practically  all.  I  sold  a  good  many  goods  direct  myself..  1 
either  sold  by  myseif  directly  to  the  jobber  or  through  a  broker  to  the  Jobber. 

Mr.  Bheer.  And  ,vou  did  that  up  to  when? 

Mr.  Gillahpib.  I  have  done  It  up  to  the  present  time ;  that  Is,  I  quit  imcklng 
liraetlcally  after  1B20.    I  had  14  plants  that  stood  still  in  1921— this  year. 

Mr.  Breed,  Are  you  not  packing  this  year? 

Mr.  GiLLASPiE.  I  lacked  at  twi>  places,  but  neither  one  was  <iperateil  under 
.T.  W.  GiUaspie  &  Company. 

Mr.  Breed.  Did  you  pack  last  year? 

Mr.  GILLASPIE.  Yes.  sir;  1  packed  140,000  cases. 

Mr.  Krfed.  How  did  you  sell  them? 

Mr.  GILLASPIE.  I  have  got  some  of  them  yet.  I  sold  them  throuKh  brokers. 
as  1  stated,  and  myself — I  maintain  an  office,  and  I  sell  a  good  many  of  my  oivn 
goods  dire*^. 
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Mr.  Breed.  Up  to  last  year  you  say  you  aold  to  the  wholesale  Riocers.  Would 
jon  dtaructerlEe  the  distribution  during  those  years  aa  rotten? 

Mf.  GiLLASPiE.  I  never  did  consider  it  rotten  until  2  years  ago. 

Mr.  Breed.  Did  you  ever  hear  anything  about  business  In  cnnneil  gooiln  belu>f 
roUen  dnrinfc  the  past  two  years? 

Mr.  GiixABPia.  Oh,  yea.  Of  oiurae  there  nns  depression  In  ail  huslness  and 
bggtnegs  was  not  as  good  as  it  had  been  in  farmer  years. 

Sir.  Breed.  Mr.  Glllasple.  you  know  pretty  well  ahout  the  business.  Were 
yon  in  Washington  at  all,  during  the  war.  having  to  do  with  the  Food  Adnilnis- 

Mr.  Oii.t.ASPiK.  Yea, sir ;  many  a  time,  and  the  Federal  Trade  Commissttn  once 
or  tH-ice. 

Mr.  Bhkkd.  Did  you  ever  hear  about  the  Government  having  at  the  eoncluslon 
of  the  war  a  large  surplus  stock  of  canned  goods— tomatoes? 

Mr.  Gii.LASFii:.  Yes,  sir. 

Mr.  Bkyxb.  Do  ycu  know  about  how  large  that  stock  waa! 

Mr,  Gii.ijispiE.  Well,  I  think  I  know.  My  opinion  may  be  different  from  B<ime 
others.    I  claim  It  was  about  sis  million  eases. 

Mr.  Brk(3).  Now,  those  6,000,000  caaea  were  offereil  for  sale  by  the  Govern- 
ment Immediately  after  the  war,  were  they  not? 

Mr,  GiLLASPiE.  Yes.  sir — well,  I  would  say  In  something  tike  a  few  months 
after  the  war — some  of  them,  not  all  of  them.  They  were  offered  along  for 
se\erul  numtha. 

Mr.  Breed.  And  the  sale  of  the  entire  lot  has  not  yet  been  completed? 

Mr.  Gii-LASPIE,  1  think  so;  all  that  is  any  good.  I  don't- think  what  they 
bhve  gut  In  anj'  accounL 

Mr.  Breed.  Well,  In  your  opinion,  did  tlie  offering  of  those  6,000,000  caaea  by 
the  Government  have  any  elTcct  upon  business  being  rotten  in  the  tomato  or 
caailed  goods  line? 

Mr.  GiujispiE.  Oh,  yes;  that  would  have  the  effect  of  lowering  the  price  of 
tomatoes;  putting  that  many  cases  upon  the  market  at  one  time  would  have 
the  effect  of  causing  the  price  to  decline,  and  we  did  not  expect  anything  else. 
But  we  do  not  consider  that  right  now  there  la  a  normal  amount,  of  caimed 
toaiatoes  on  band.  Take  the  amount  on  hand  now ;  It  is  less  than  the  average 
at  this  time  of  the  year  for  the  laat  ten  years. 

Mr.  Bseku,  How  many  wholesale  grocers  did  you  use  to  sell  your  pack  to 
prior  to  1920. 

Mr.  Gn.uspiE.  Well,  1  reckon  I  have  on  my  books  ahout  60  or  75. 

Mr.  Breed,  Have  any  of  them  gone  out  of  business  In  the  last  two  years? 

Mr,  G11.1.ASPIE.  Well,  very  few.  I  can  only  recall  some  one  or  two  that  liave 
gone  out  of  business,  but  ver.v  few — not  in  the  last  two  or  three  years. 

Mr.  Banm.  Whiit  did  these  wholesalers  do  with  your  goods  after  they  got 
them? 

Mr.  GiuASPiE,  Well,  they  did  this.  I  sold  MeCord,  Stewart  &  Go.,  Atlanta, 
Ga.,  as  high  as  34,000  cases  of  tomatoes  one  year- 
Mr.  Bhii:ed.  Were  those  futures? 

Mr.  Gii.LAPSiE.  Futures.  I  could  not  sell  those  people  two  cars  at  a  time 
now.  The.v  have,  I  consider,  ceased  to  be  legitimate  distribuiora  of  canned 
goods,  hut  are  more  on  the  onler  of  a  peddler,  I  sold  the  other  day  in  Rich- 
mond to  live  jobbers  n  carload  of  tomatoes.  ITsually  I  would  sell  those  people 
a  car  each,  but  they  would  only  buy  a  pool  car.  Five  of  tbe:n  went  in  together 
and  bought  the  car, 

Mr.  BRiJtii.  What  I  ntean  is  this.  The  wholesaler  used  to  sell  .vour  goods  In 
the  retailer? 

Mr.  GiLLAPsiE.  Sure ;  well,  he  does  that  now. 

Mr.  Brked.  And  the  retailer  sold  them  to  the  consiuuer? 

Mr.  Giu.APSiE.  Yes. 

Mr.  Briixd,  Is  It  to  the  Interest  of  the  wholesaler  to  carry  all  the  gixids  tliitl 
the  retailer  a<lvtses  him  the  consumer  wants  to  buy? 

Mr.  GitLAPSiE.  Well,  I  don't  know  whether 

Mr.  Bhrgd.  Suppose  I  change  my  question  to  make  It  a  little  more  cleai'. 
Whoever  distributes  canned  good  can  n  se  an  more  than  the  people  want  to 
bny.  can  they? 

Mr.  Girj^spiE.  Well,  th  an  n  h  t  u  ha  got  to  keep  those  things  be- 
fore the  cuHtoiher  for  bin  o  bu  h  m  'N  t  you  will  pardon  me.  I  have 
a  factor}'  at  Lyunchburg  a  an  I  ha  a  assed  that  town  for  the  last 
nine  months,  and  the  Jobbe            us     gh    m    u    face  that  they  will  no  longer 
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tarry  canned  giKxla.  They  aay.  "You  hove  got  to  carry  thetu  yourselves:  we 
used  to  do  it.  bat  we  are  not  going  to  do  It  any  wore."  Sometimes  they  get  eu- 
tlrely  out.  You  have  got  to  keep  ttiose  thinKs  before  the  consuming  public  to 
get  ttiem  to  buy  them.  They  will  subatltute  something  else  tf  yon  ilmi't  It 
was  to  ttie  advantage  of  the  meat  packers  when  they  were  distributors  of  canned 
goods,  tbat  they  kept  thetn  before  the  consuming  public  all  the  time.  1  do 
not  believe  the  consumption  of  canned  fooil  Is  as  great  as  it  was  two  or  three 
years  ago. 

I  am  now  manager  of  a  lithograph  label  plant,  and  I  travel  over  about  eight 
States.  I  find  this  condition  where  I  have  to  visit  the  packers  of  different 
fruits  and  vegetables,  und  they  tell  me  that  they  can  not  sell  their  stuff.  In 
the  last  three  weeks  the  sweet  potstoe  canners  in  the  South  have  closed  tlielr 
factories,  practically  every  one  of  them.  There  is  no  overproduction  In  canned 
sweet  potatoes:  the  Jobbers  simply  won't  buy  them.  The  Jobbers  claim  tliey 
bave  no  money,  but  1  notice  they  l>uy  otiier  stulT  when  they  want  to.  I'liie- 
apple  Is  very  high,  but  they  are  buying  It,  all  tbat  they  can  get. 

There  has  lieen  an  antagonlRtic  spirit  between  the  canner  and  the  Jobl>er  for 
the  last  two  years  that  ought  not  to  have  existed.  But  It  does  exist,  and  It  is 
very  strong  in  my  State  and  in  the  States  in  which  I  cater  to  the  trade  !n  canned 
fruit. 

Mr.  Breed.  You  say  that  Home  of  the  Jobbers  that  you  use<l  to  sell  through 
tuld  you  that  they  were  not  able  to  buy  these  goods?    Is  that  right? 

Mr.  GiixABPiE.  No ;  they  don't  say  that.  I  say  that  is  also  argued,  but  the 
statement  I  made  Just  now — In  Lynchbiirg  they  said,  "  We  are  not  going  to 
.carry  canner  (roods  now;  you  have  got  to  carry  them  yourselves." 

Mr.  BuEEU.  From  whom  di<l  you  get  the  ai^ument  that  the  Jobbers  were  not 
financially  able  to  buy  now? 

Mr.  GIU.A8PIE.  Oh.  I  bave  heard  them  make  that  statement  mj'seif.  I  visit 
them  every  month,  and  1  see  them  in  different  places  and  talk  to  them. 

Mr.  Bkeed.  Now,  this  antagonistic  !<pirit  which  you  refer  to — do  yon  not 
think  It  Is  due  ti)  the  fact  that  some  of  the  Jobbers  dealt  with  did  iiot'wish  to 
buy  in  advance? 

Mr.  Giix&spiE.  Welt,  no;  I  do  not  think  It  is  altogether  that.  You  know  we 
have  had  several  incidents,  which  you  are  well  aware  of.  that  have  developed 
In  the  last  two  years  on  certain  things — on  future  contracts  for  one  thllig. 
You  know  there  was  a  big  flght  for  two  or  three  years  over  future  contracts. 
Then  you  come  up  to  the  inspection  proposition,  and  there  was  a  big  Hghl  over 
that  I  never  was  an  advocate  of  that.  Different  tbluKs,  I  think,  have  created 
some  of  this  antagonistic  feeling. 

Mr.  Breed.  Would  you  think  it  would  lie  well  to  tum  the  distribution  of 
canned  goods  over  to  the  packers? 

Mr.  (iiLLAspiK.  I  think  it  would  be  the  greatest  thing  in  the  world  to  tlie 
c'onsumlng  public  to  give  them  the  rltrht  to  distribute  canned  goods  as  nny 
other  legitimate  distributor — and  I  consider  that  tbey  are  one,  and  the  most 
logical  branch  that  I  know  of 

Mr,  Breed.  Did  you  ever  sell  to  the  packers? 

Mr.  OiLUispiE,  I  sold  to  the  packers  when  they  were  buying  cwnneil  Kouds.  Inil 
not  heavily. 

Mr.  Bbeed,  Did  the  packers  use  to  enter  Into  future  contracts  with  you? 

Mr.  Giixaspie.  Yes,  sir.  I  have  a  gentleman  with  me  who  will  tell  yoii  sonier 
thing  about  that,  who  did  sell  to  the  packers  very  heavily, 

Mr.  Breed.  Did  you  rely  upon  these  future  contracts  hirgely  to  Hnnnce  your 
business! 

Mr.  GiLLASPiE.  Absolutely.    - 

Mr.  Bkbed.  You  relied  upon  It? 

Mr.  GnJJSPiE.  Yes,  sir. 

Mr.  Breed.  Do  you  not  think  It  la  very  necessary  for  the  pucker  to  do  his 
business  on  future  contracts? 

Mr.  GiLLASPiE.  Do  I  think  it  necessnrj-!  Weil,  It  can  not  be  done  In  my 
territory  where  we  operate  without  we  sell  fntures. 

Mr.  Bhbed.  You  sometimes  sell  futures? 

Mr.  GiLusprs.  Yes. 

Mr.  Breed.  As  a  matter  of  fact,  us  a  canner,  you  help  the  growers,  do  yoH  not? 

Mr,  GiLLASPiB.  When  we  make  a  contract  with  the  growers  for  their  raw 
product  we  advance  them  money  all  along  from  the  time  the  contract  Is  made 
in  Pebrnary  or  March  tintll  the  goods  are  delivered  to  our  factory. 
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Mr.  Bbeed.  And  prior  to  that  time  yon  have  already  made  your  future  cou- 

iractB? 

Mr.  Gillespie.  I  tiave  gold,  as  a  rule,  ubout  GO  to  73  per  ceiit  of  my  uorniiil 
output. 

Mr.  Breed.  And  it  was  upon  the  credit  of  the  future  contract  that  you  were 
able  tu  advance  money  to  the  growers,  waa  It  not  ? 

Mr.  GtLLASPiB.  Sure.    I  would  not  have  done  it  without  I  liad.  ' 

Mr.  Bbbed.  And  you  thoroughly  approve  of  tliat  syBtem? 

Mr.  GiUu^sFiB.  Of  selling  futures? 

Mr.  Bbebd.  Yea.  sir. 

Mr.  GiLiASPiE.  I  certfiluly  do.  I  think  It  Is  the  only  siilvation  of  tlie  business, 
regarding  the  Bmall  pncker.  The  large  packer  probably  can  get  through  with- 
out that,  but  the  small  pucker  can  not.  And  there  are  so  many  small  packers 
that  It  is  going  to  cripple  the  canning  industry  when  they  are  <-ut  off.  It  will 
cut  down  the  production  of  canned  fruit.  I  think — I  may  be  wrong — oO  per  cent, 

Mr.  BBEEn.  What  would? 

Mr.  GiLLAsi-iE.  If  they  can  not  sell  futures. 

Mr,  Breed.  In  other  words,  you  disapprove  of  letting  the  imckers  enter  the 
husiuesa  on  the  theory  of  doing  huslnesH  on  a  couimlsion  basis? 

Mr,  GiLLASPiE,  Wily,  I  have  not  ever  given  that  phase  of  it  nny  study.  I 
waulil  rather  see  them  enter  the  canned  fruit  tleld  just  like  the  jobber  Is 
handling  it,  I  have  never  given  the  conunlnsion  basis  any  study,  and  I  don't 
know.    I  coul<l  not  answer  that  now. 

I  might  say  for  your  information  that  I  have  also  been  a  broker  at  one 
(iiiie,  and  I  have  also  been  a  wholet^ale  grocer  at  one  time,  and  I  do  think  I 
know  a  little  about  the  business. 

Mr,  Bbeed.  You  know  some  of  their  troubles? 

Mr.  GiLLASPiE,  Well,  I  know  some  of  their  troubles.  When  this  matter 
one  time  was  brought  up  before  our  association 

The  rHAiBWAN.  Was  that  the  grocers'  association? 

Mr,  fiiLLASPiE.  Yes,  tdr — of  Virginia. 

Judge  Hainer.  How  large  an  association  is  that? 

Jlr.  Girj.ASPiB.  Well,  we  have  about  500  members  In  our  iis.iOL-iatlou.  Well, 
we  have  in  the  State  of  Virginia  about  500  canners,  but  they  are  small.  The 
factories  of  Virginia  are  small.  We  have  In  my  county  125  factories.  Out  of 
tlicse  125  factories  only  40  operated  last  year. 

Judge  Hainer.  What  county  is  that? 

Mr.  GiLLASPiii;.  Bedford-  In  Bedfonl.  Roanoke,  Botetourt,  aud  Fra-nklln 
(■onnties  we  have  about  400  eanners. 

What  I  aimed  to  state  Just  now  was  this.  The  tuatter  came  up  in  our  asso- 
siation  at  one  time  when  this  matter  was  first  being  agitated  about  their  doing 
the  hnndliug  of  the  canned  goods,  and  I  was  not  very  strong  about  their  con- 
tinuing to  handle  them,  because  I  never  had  any  trouble  about  selling  my  own 
goods,  futures,  to  the  jobbers.  Up  to  that  time  we  got  along  fine,  and  I  could 
tliapoae  of  ttiem,  and  I  thought  If  the  jobbers  could  handle  them  like  they 
should  I  had  lio  objection.  But  I  do  know  in  the  last  two  years  what  I  have 
been  up  against. 

Mr.  Breed.  But  you  also  know  some  of  them  have  been  up  against  It  pretty 
hard  thems^ves,  too,  do  you  not? 

Mr.  GiLLASPiB.  Oh,  yes ;  I  know  that. 

The  Chairman.  Mr.  Oillasple,  you  say  vou  are  familiar  with  the  eanners  of 
your  State? 

Mr.  GiLijiBPiE,  Yes;  I  think  I  am. 

The  Chaibuan,  Have  you  talked  with  very  njany  of  them  about  the  modifica- 
tion of  this  decree! 

Mr,  GiLLASPiE.  I  reckon  I  have  talked  with  about  half  of  them. 

The  Ohaibuan.  What  are  their  views?  , 

Mr.  GILLASPIE.  I  have  talked  with  half  of  them,  I  think— not  in  the  last 
few  weeks,  but  In  the  last  few  months — and  I  have  not  talked  with  one  but 
talked  enthusfastically  of  the  big  meat  packers ;  they  want  them  coming  back 
on  the  market  and  buying  canned  goods  once  more. 

The  CHAittuAN.  You  say  you  have  traveled  over  eight  States? 

Mr.  QiLLASPio.  Yes ;  to  the  people  I  visit,  selling  labels. 

The  Chairuan.  Have  you  talked  with  those  people  to  any  extent? 

Mr.  GiLLASFiE.  Outaide  of  Tennessee  and  Virginia,  not  much.  When  I  go 
to  see  a  person  It  would  be  strictly  on  business,  and  sometimes  I  talked  a 
little,  but  not  much,  outside  of  those  two  States. 
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The  Ghairuak.  What  do  yon  eay  about  the  attitude  of  tbe  people  In 
Tennessee? 

Mr.  GiLLASPiE.  The  people  of  Tennessee — I  have  oot  converMKl  with  any 
half  of  them,  but  those  I  have  cwiverseil  wltb  seem  to  be  largely  In  favor  of  It. 
Stokel.v  Broe.  are  the  second  largest  canners  In  Teiineaaee.  Three  of  us  own 
a  factory  in  Teoneiiaee  which  Ib  the  third  largest;  we  call  It  the  Columbia 
Canning  Co.  Stokely  Bros,  are  the  eecond  largest  In  the  State.  1  could  not 
tell  you  bow  the;  stand ;  I  have  not  talked  with  them.  But  the  majority  I  have 
talked  to  favor  the  raodlbcatlou  of  this  decree. 

The  Chaihuan.  Mr.  Olllaaple,  It  lias  been  stated  here  that  tbe  wholesale 
grocers  have  attempted  to  Influence  tbe  attitude  that  the  canners  should 
rake  on  this  modlflcatlon  of  the  consent  decree ;  do  you  know  anytblng  about 
thatV 

Mr.  OiLLAsPiE.  I  think  absolutely  they  have. 

The  Chaibi£ak.  I>o  you  know  anything  they  bave  done  to  do  tbati 

Mr.  GiixAsPiG.  Well,  tbe  association  tried  to  get  me  to  take  up  with  the 
department  here,  and  use  my  Influence  with  ray  Senators — and  to  tell  you  the 
fact,  I  am  a  little  of  a  politician  up  in  my  State—  and  with  my  Oongreesman, 
and  do  anything  I  could  to  keep  this  decree  from  being  modified.  I  even  had 
brokers  throughout  the  State  to  write  me,  which  I-  knew  when  It  came  where  it 
came  from,  asking  me  to  use  my  Influence  In  this  respect.  And  I  tell  .vou 
what  I  believe,  though  you  may  take  It  for  what  you  think  It  is  wortli,  1  dou't 
no  more  believe  that  the  canners  of  the  West  could  have  reversed  themselves 
from  an  honest,  broad  opinion  of  the  wholesale  grocers  tben  I  have  of  flying 
to  Heaven  this  night.    I  know  the  canners  too  well. 

Mr.  Breed.  Didn't  you  say,  yourself,  n  monien;  aco  that  you  would  not  haw 
had  any  trouble  with  the  wiiolesale  Krocers  If  they  lin<l  continued  to  buv  'u- 

Mr.  GiLi^sFiE.  I  haven't  had  any  trouble  with  them  uo  more  ouK  I  can  not 
get  them  to  buy  goods. 

Mr.  Breed.  You  can  not  get  them  to  buy  futures? 

Mr.  GiLLASPiE.  No ;  when  the  price  goes  down — this  la  a  meat  packer  I 
don't  know  of  a  single  instance  where  you  sold  to  a  meat  packer  «hen  tbv 
price  went  down  that  they  refused  to  accept  the  goods.  I  lia\e  bad  trouMe 
with  tlie  grocers,  I  have  shipped  as  high  as  22,000  cases  of  tomatoes  and  never 
had  but  a  few  straight-out  rejections. 

Mr.  Breed.  Most  of  those  were  sold  to  tbe  wholesale  grocert.^ 

Mr.  GiLLASPiB.  Most  all ;  maybe  30  or  40  cars  sold  to  tbe  meat  packers 

Mr.  Breed.  You  were  asked  about  the  influence  of  the  wholesale  grocers 
When  did  you  flrst  learn  of  this  modification  that  la  proposed? 

Mr.  Giu^spiE.  Oh,  I  knew  it  was  on;  that  is,  this  matter  »aa  going  to  be 
brought  up — that  is,  I  thought  It  would  be— for  the  last  two  or  three  months 
These  love  letters  I  have  been  getting  have  been  for  tbe  last  ti\o  months  and 
telling  me  what  great  friends  they  were  to  the  packers,  which  I  must  sa\  that 
is  my  channel  of  distribution  now.  I  may  be  cutting  my  bead  off  for  coniinc 
here,  hut  I  can't  help  It. 

Mr.  Breed.  I  think  your  statement  Is  very  fair,  I  would  like  lo  ask  you 
If  you  have  talked  with  or  have  seen  Mr.  Campbell? 

Mr.  GiLLASPiE.  I  had  one  letter  from  him.  I  do  not  know  tbe  gentleman  and 
never  saw  him.  I  would  like  to  see  him.  I  never  met  bim  His  ita  ement 
you  know,  when  they  wouldn't  let  him  speak  In  Chicago  until  after  the  11)11" 
was  taken — hl»  statement  appeared  to  me  very  frank  and  very  honest 

Mr.  Bbebd.  You  have  heard  a  good  deal  then  about  Mr.  CampbelP 

Mr.  GiLLAsprE.  Not  so  much,  Some.  I  have.  too.  In  reading  all  the  canning 
papers. 

Mr.  Breed.  And  his  statement 

Mr.  GiLLABPiE  (Interposing).  How  is  that? 

Mr.  Breed.  You  have  read  his  statement? 

Mr.  GiLLASPiB.  I  have  not  read  so  mucli  of  bis  statement.  I  won't  go  into 
personal  afif^lrs  here,  but  I  could  mention  some  instance  that  happened  with 
one  of  the  wholesale  grocers  that  made  .such  a  strong  speech  there. 

Mr.  Breed.  Did  you  attend  the  convention? 

Mr.  GiLLASPiE.  No,  sir;  but  T  know  these  things. 

Mr.  Breed.  Yoirknow  them  by  long  distance? 

Mr.  GiLi^sFiB.  I  know  he  rejected  goods  from  me.  and  It  was 

Mr.  HeBSCMEB  (Interposing).  Mr.  Chairman,  when  Mr.  GiUasple  is  througb, 
I  would  like  to  answer  some  of  bis  statements. 
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The  Chaibuan.  Tou  will  be  given  permiSBlon  at  the  proper  tlroe  to  answer 

Mr.  Hebscheb.  He  is  referring  to  nte,  and  1  can  take  care  of  myself. 

The  Chaikma!*,  Yon  w!U  be  given  an  opportunity  at  the  proper  time  to 
ansuer  any  statements. 

Mr.  Bbked.  Were  you  referring  to  him,  Mr.  Herscher? 

Mr.  GiLLASPiE.  Mr.  Herscher  rejected  some  goods  of  mine,  which  he  had  to 
py  for  later.  He  reported  to  me  on  ooe  car  that  he  had  SO  cases  of  leaks  anil 
swell,  and  when  they  came  back  to  me  they  could  tmly  And  20.  And  then  be 
wrote  to  know  whether  I  wanted  the  empty  cans  back,  and  I  told  bim  I  wonted 
everything  tliat  was  rejected,  and  I  got  only  20.  So  a  man  that  says  that  he 
bad  50  cases  of  rejected  goods,  he  ought  to  kuow  whether  there  are  50  or  20. 

The  Chaibuan.  How  does  this  condition  that  you  say  now  ecists  sffeot  tlie 
ETOWcr  and  producer? 

Mr.  GiLiASPiE.  Well,  the  grower  will  not  be  able  to  grow  tomatoen  In  our 
State.    He  can  not  get  contracts  to  grow  them. 

The  CuAiBMAN.  Why  Is  that?    Because  he  can  not  get  distribution? 

Mr.  GiixABPiE.  We  can  not  get  distribution.  I  have  with  me,  in  my  party. 
It  llU'Cau  manufacturer  who  will  tell  you  about  it;  he  can  not  sell  cans. 

Mf.  Bbeed.  And  you  can  not  get  distribution  because  of  this  decree? 

Mr.  GiLLASFiE.  I  didn't  say  because  of  this  decree.  I  think  we  would  be 
selling  futures  like  always  if  the  meat  men  had  not  been  taken  off  the  market. 

The  Chaibuan.  Have  you  any  questions,  Mr.  Dally? 

Mr.  Daily.  Yes,  Mr.  Chairman,  there  are  a  few  questions  I  would  like  to  ask. 
Mr.  GUIaspte,  In. the  course  of  yonr  testimony  you  stated  that  you  were  at  one 
lime  In  the  brokerage  business? 

Mr.  GiLLABPiK.  Yes,  sir. 

Mr.  Daily.  Where  were  you  located? 

Mr.  GiLLASPiK.  Located  at  Thaston,  Va. 

Mr.  Daily.  Under  what  name  did  you  operate? 

Mr.  GiLLASFiE.  J.  W.  Gllla^ie  &  Co. 

Mr.  Daily.  What  was  the  name  of  the  exchange  In  Virginia  which  handled 
tomatoeB  during  the  Food  Administration? 

Mr.  OiLLASPiK,  The  Virginia  Ganners'  Eichange.  I  was  president  of  that 
and  helped  to  organize  It,  hut  had  no  connection  with  It  white  the  war  was 
?olng  on. 

Mr.  Daily.  How  did  they  market  their  goods? 

Mr.  GiLLisPiE.  The  Virginia  Canners*  Exchange  were  straight-out  brokers, 
anil  never  bandied  any  diflferently.  ' 

Mr.  Daily.  Was  their  license  revoked  by  the  Food  Administration? 

Mr,  GiUASPiE.  I  understand  tbey  did  have  some  trouble,  but  it  nas  reinstateil 
after  a  few  days.    I  was  not  connected  with  that. 

Mr.  Daily:  You  were  not  connected  with  that? 

Mr  UiLLAspiBr  Xo.  sir. 

Mr.  Daily  :  Wiw  that,  or  was  It  not,  connected  with  a  transnction  in  which 
till-  Kniery  Food  Co.  was  mixed  up? 

Mr.  GrLLAspiB:  Yes;  that  Is  what  I  imderstand. 

Mr.  Daily,  What  was  your  answer? 

Mr.  {friiAsPiE:  I  understand  it  wji«. 

.Mi\  Daily:  The  Emery  Pood  (^o.,  do  you  know  who  they  n-ere? 

Mr,  QiLLASPiE.  Why,  I  don't  know.  I  underetand  that  they  were  practically 
owned  by  Ubby,  McNeill  &  LIbby,  but  they  bought  out  this  company  and  operated 
in  that  name.    That  Is  all  I  know  about  It. 

Mr.  Daily.  Mr.  QlUaspie,  you  said  that  you  were  Interested  In  selling  Ittho- 
ETHphlng  matter? 

Mr.  GILLASPIE.  Yea,  sir. 

Mr.  Daily,  Is  there  any  other  business  tn  which  you  are  interested? 

Mr.  QiLLABPiE.  No,  sir;  not  very  Important. 

Sir.  Daily.  Well,  I  mean  to  bring  out  this :  I  want  to  get  your  opinion  as  to 
l»ncral  business  conditions.    Were  you  interested  in  coal,  for  Instance? 

Jlr.  GrLLAsPiE,  1  have  some  stock  in  some  coal  land ;  yes,  sir. 

Mr.  Daily.  How  has  that  business  been? 

Judge  Haineb.  How  Is  that  material?    We  can  not  go  into  that  here. 

Sir.  Daily.  If  It  please  your  Honor,  my  object  in  putting  that  In  is  to  show  that 
the  canned  food  Industry  is  no  different  from  any  other  whatever,  or  is  not  suffer- 
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ing  an;  worse.  .  wanted  to  show  whether  the  meat  packers  were  any  more 
responsible  for  food  than  coal.  I  am  willing  to  accept  your  Honor's  decleioi)  on 
the  point. 

The  Ghaibu&n.  I  think  it  is  pretty  argumentative,  to  xay  the  least.  Mr.  Dally, 

Mr.  Dailt.  Very  well ;  I  will  not  press  the  question. 

The  Chairman.  We  all  know  that  business  has  been  pretty  bad,  and  we  all 
know  that  the  packers  haven't  much  to  do  with  tbe  coal  business  yet. 

Mr.  Daily.  The  statement  made  by  you.  Mr.  Oillasple,  tliat  your  pack  consistii 
of  140.000  eases  In  1820.  produced  In  14  plants;  do  you  own  all  those  plarits. 
Mr.  Glllaspie? 

Mr.  OiLLASPiE.  I  am  Interested  in  all  of  them. 

Mr.  Daily,  Will  you  kindly  describe  the  nature  of  those  plants;  are  ttief 
lai^e  or  small  plants?  ' 

Mr.  GiLLASPiE.  They  could  not  be  large,  having  14  plants ;  I  consider  a  large 
plant  In  these  States  would  can  25,000  to  40.000  cases;  so  they  are  not  large, 

Mr.  Daily.  What  would  be  the  average  production  of  these  14  plants ;  they 
would  average  how  many  cases  per  plant? 

Mr.  GiLLASPiK.  That  would  be  an  average  of  lO.iXIO  cases.  But  they  averaged 
from  5,000  cases  to  30,000  cases  In  some. 

Mr.  Dailt.  Mr.  Oillasple.  are  any  of  those  plants  conducte<l  on  the  farms 
where  the  tomatoes  are  grown? 

Mr.  (JiLLASPia.  No,  sir. 

Mr.  Daily.  You  say  there  are  500  canners  in  Vii^oia? 

Mr.  GiLLASFiE.  I  think  there  are  that  many  and  probably  more,  or  ri$:^t 
close  to  that. 

Mr.  Daily,  And  yon  have  talked  to  .W  i)er  cent  of  those  in  some  few  months 
back? 

Mr,  GiLLASPiB.  Tes.  sir. 

Mr.  Daily.  Did  you  ever  talk  with  F.  D.  Bolton,  of  Flncastle,  on  this 
subject? 

Mr.  GiLLASPiE.  Tes,  sir, 

Mr.  Dailt.  Where  does  he  stand? 

Mr.  GiLLASPiE.  From  all  I  have  heard  him  make  a  .itatement.  and  every  tlnje 
he  has  made  a  statement,  he  has  stood  tor  tbe  meat  packers  to  remain  nn<l 
continue  to  buy  canned  food. 

Mr.  lUn.T.  How  would  you  aay  your  association  stood  as  a  whole  on  tJiis 
subject? 

Mr.  GiLLASPiE.  I  never  beard  a  man  express  himself  opposing  the  meat 
packers  handling  the  goods,  so  everyone  that  I  talked  to  favored  it  When 
we  had  our  meeting  of  the  executive  committee,  which  Is  composed  of  20 
some  members,  there  was  not  a  dissenting  voice  on  the  committee,  but  they 
voted  in  favor  of  the  letter  which  they  sent  to  you  (indicating  the  Chairmaiil. 

Mr.  DAII.Y.  Mr.  Oillasple,  are  you  familiar  with  the  total  pack  of  canned 
fooda  in  the  country  in  1614? 

Mr.  GiLLASPiE.  No;  I  don't  know  what  It  all  amounted  to. 

Mr.  Daily.  Or  in  1019? 

Mr.  Giu^spiE.  I  can  tell  you  in  tliose  years  what  the  tomato  pack  was. 
but  I  could  not  give  you 

Mr.  Daily  {Interposli^).  Do  you  know  the  total  pack  of  hH  kinds  of  yesx- 
tables  and  fruits  In  the  State  of  Virginia  in  1914  and  In  1919? 

Mr.  GnJASPiE.  No ;  I  don't  know  all  kinds.  We  do  not  pack  practically 
anything  in  Virginia  but  tomatoes.  We  pack  some  sweet  potatoes  down  on 
the  Eastern  Shore,  but  very  little  anything  else  is  packed  in  Virginia  to 
amount  to  anything. 

Mr.  Daily.  r*t  me  put  it  this  way :  I  have  before  me  figures  which  we  have 
culled  from  the  United  States  census  reports  for  1914  and  1919.  This  is  the 
report  of  the  United  States  Census,  the  Division  of  Manufactures,  canning 
and  preserving.  They  show  that  in  1914  In  Virginia  there  was  a  pack  of 
14.774  cases  of  string  beans,  12,660  cases  of  lima  beans.  1,584  cases  of  coni, 
17.540  cases  of  peas.  And  then  133,463  cases  of  sweet  potatoes,  1,025,447  cases 
of  tomatoes,  434  eases  of  okra  and  tomatoes,  22,656  eases  of  apples,  7,140  casss 
of  blackberries.  And  in  1914.  no  figures  were  given  for  either  cherries. 
peaches,  or  pears.  And  in  1914  the  figures  are  given  as  7,420  cases  of  oysters, 
making  a  total  pack  of  all  kinds  of  fruit  and  fish  in  1914  of  1.246,127  cases. 
The  total,  without  taking  your  time  to  read  It  all.  in  1919,  the  total,  not  goine 
over  each  one  of  these  items,  outside  of  the  fact  that  your  tomato  pack  de- 
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creased  from  1.025,447  cast 
creaseO  from  133,463  tn  153, 

Mr.  Bbeed.  For  1919! 

.yr.  Daily.  That  is  the  report  for  1919  and  1914.  Now.  the  same  census 
reriirt  irives  the  pack  of  all  products  pKCcptlnE  milk  and  nteute  in  the  United 
States,  In  1914,  at  98,925,000  cases;  and  lu  1919  at  98,912,0000  cases.  Ji,uH, 
tlRnreil  on  that  basis,  Virginia's  prodnctlori  in  1914  was  0.01274 ;  and  In  1919 
11.01174.  and  piisslhly  a  little  over.  In  other  words,  Is  it  true,  or  1b  It  not 
true — of  course,  we  can  not  go  back  of  the  Government  records— but,  are  you 
nware  of  the  fact  that  the  State  of  Virginia's  record  In  the  whole  pack  Is 
npt  1111x1  Ilia tt^ty  a  little  over  1  |)er  cent ;  in  other  words,  0,01174? 

The  Chaibman.  Just  wliat  difference  does  that  make? 

Mr,  Daily.  I  want  to  show 

The  Chaibman  (interposing).  Kven  If  the.v  pack  only  10  eaus,  the.v  liave  a 
right  to  say  how  they  feel  about  it. 

-Mr.  Daily.  That  is  true. 

Mr.  RiiXEspiE.  We  do  not  pack  anythinR^much  but  tomatoes. 

Mr.  Daily.  My  only  object  In  putting  that  In  was  to  show  the  relative 
importance  of  the  State  of  Virginia  to  the  whole  industry  in  asking  for  a 
'  (-hfluge  so  vital. 

The  Chaibman.  It  niay  go  In  the  record  for  that  purpose,  but  I  do  not  think 
[here  is  anything  that  the  witness  need  answer  In  that  connection. 

Mr.  Daily.  It  does  not  change  his  status  at  ail,  but  I  wanted  to  fcet  in  the 
ntnrd  the  relation  of  the  State  of  Virginia  to  the  whole  industry. 

The  Chairman.  We  will  he  very  glad  to  have  it  in  the  record  fur  that 
rinrpose. 

Mr.  Daily.  Then,  If  I   may,  1  will   ask  to  put  these  flgures  In   the  record. 

The  Chairman.  They  may  go  In  the  record  for  that  purpose. 

(The  figures  referred  to  are  as  follows) : 


(Reports  of  Unitid  S 


a  at  Uanubtctures,  Conn 


!c  nf  Virginia,  for  the 

d  Preserving.) 


1914 

ISIS 

,«4 

14,774 

■,SS 

434 

i4,zge 

■> 

1M,03« 

I 

i.m,m 

'  Flgnm  not  shown. 

Total  pack  of  all  products,  excepting  milk  and  meat;  1914,  98.925,000  cases  ■ 
(approximately);    1919,    98,912,000    cases    (approximately).      Virginia :  1914, 
1,246,000  cases  (approximately):  1919,  1,168,000  cases  (approximately).     Vlr- 
Einia's  per  cent  of  total  pack  :  1914,  0.0127 ;  1919.  0.0117. 

Mr.  Daily.  I  don't  know  that  there  Ik  anything  else  I  want  to  ask,  Mr. 
Chairman. 

Mr.  Breed.  May  I  ask  Just  one  question,  then? 

The  Chairman.  Yea. 

Mr.  Breed.  Do  the  canning  factories  In  Virginia  have  to  pass  an  inspection? 

Mr.  Gili.aspib.  Oh,  yes ;  we  have  a  State  Inspection,  and  also  a  national  in- 
Rpectlon,  too. 

Mr.  Bbixd.  a  national  Inspection  by  what? 

Mr.  GiLLASPiE.  By  the  National  Government ;  they  haye  their  men  sent  there 
by  the  National  Government  also. 

Mr.  BaEED.  During  1920,  did  all  of  your  factories  pass  inspection? 

Mr.  GiLLASPiE.  Tes;  I  never  had  one  questioned;  never  have  had  one  ques- 

Mr.  Breed.  In  1921,  too? 

Mr.  QiLLASPiB.  I  did  not  operate  in  1921. 
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!trr.  Breed.  That  ts  all. 

The  Chaibuan.  That  Is  all  then.  Mr,  Oillssple.    We  thank  you  very  oiucli. 

Now.  we  will  hear  the  gentleman  who  ts  with  you. 

Mr.  GiLi^SPiE.  I  will  ask  you  to  hear  Mr.  Gllllau. 

Tlie  Chairman.  Very  well,  we  will  hear  Mr.  Oillian. 

STATEMENT  OF  UB.  B.  A.   OILUAN,  UONTVALE,  VA. 

Tlie  Chairman.  Mr.  Gillian,  what  U  your  full  name? 

Mr,  Gilliah.  B,  A.  GUIlati. 

The  Chairman.  And  where  do  you  live? 

Mr.  GiLLiATf.  Montvale,  Va. 

The  Ckaibuan.  What  bualiieas  are  you  enpuKetl  in? 

Mr.  Gillian.  Caviller  of  the  BedfonI  Countj-  Bank,  at  Mi)ntvule,  Va. :  ami  I 
ran  tomatoes. 

The  Chairmak.  Whom  ilii  you  rejireaetit  here:  ynuntelf  or  Home  one  else? 

3>Ir.  Gillian.  I  represent  myself  and  the  K.  A.  Gillian  Co.,  and  a  good  many 
others  In  my  section  who  have  askefl  me  to  express  their  views  when  I  came 
up  here. 

The  Chairman.  You  may  proceed  in  your  own  way. 

Mr.  Gillian.  I  have  been  in  the  canning  busines*  for  11  years,  uiyself,  anil 
in  cloite  touch  with  tbe  ciumers  In  my  section  that  ship  most  of  their  tomatoes. 
And  prior  to  the  rultnf:  that  barred  the  five  packers  from  buying  tomatoes  we 
had  practically  uo  trouble  In  our  shipments.  I  never  knew  a  shipment  cnn- 
aigned  to  one  of  the  packers  that  was  ever  rejected.  1  never  knew  a  fuiiire 
contract  for  tomittoes  that  the  whole  contract  was  not  taken.  I  never  knew 
a  time  that  our  factories  were  glutted  with  canned  goods  throughout  the  entire 
year  up  until  the  packing  season  came  the  next  year,  until  this  ruling  was 
made. 

It  is  immaterinl  to  us  canuers  in  my  section  who  hamlle  the  canned  goods,  aa 
long  as  thej  are  handled,  hat  we  teel  it  is  Just  as  much  of  a  monoiiuly  for  the 
wholesale  grocers  to  have  entire  control  of  the  canned  goods  as  it  Is  for  the 
packers,  and  more  so. 

The  packer  Is  a  farmer,  mostly,  in  our  country,  with  a  good  deal  of  real  estate 
behind  him,  with  not  a  great  deal  of  money. 

The  Chairman.  You  mean  the  v^etable  packer? 

Mr.  GiLUAN.  Yes;  and  he  lives  in  a  section  of  other  farmers,  unil  he  has  a 
market  for  their  product.  He  wilt  let  the  contract  In  the  spring  of  the  year  for 
so  many  acres  of  tomatoes  at  such  a  price,  and  he  is  compelled  to  take  those  to- 
matoes when  the  time  comes  to  deliver  them  at  that  price.  And  he  usually  sold 
from  50  to  75  per  cent  of  bis  pack  on  future  contract,  which  enabled  him,  when 
the  fall  of  the  year  came,  the  settling  day,  which  has  almost  always  been  set  hk 
November  20,  to  pay  his  growers,  the  tin  people,  and  the  labor  account,  and  anj" 
other  incidental  expenses  necessary  to  canning. 

In  the  last  two  years  he  will  go  to  the  man  who  will  wmtract  naturally  fur 
(our  carloads  of  goods,  and  about  the  time  that  he  gets  to  packing,  or  during  tlie 
packing  season,  he  can  sell  only  one  car.  The  other  three  cars,  if  that  man  has 
got  no  contract,  the  packer  has  got  to  earrj-  him.  During  the  winter  time — \rv 
have  no  frost-proof  warehouses — our  goods  become  frozen,  and  the  roads  become 
impassable,  and  it  is  practically  spring  before  he  can  sell  any  of  his  goods.  Anrt 
then  it  comes  along  to  June  and  July,  with  the  goods  in  his  house,  and  probabl,v 
he  can  not  sell  them  then.  As  I  say,  it  Is  immaterial  to  us  who  Imndles  these 
goods,  so  long  as  they  are  handled.  It  has  never  been  that  the  market  h^s  been 
glutted:  there  has  been  no  surplus  on  the  market,  but  now  the  goods  are  In  the 
packer's  hands,  who  had  not  been  heretofore  forced  to  carry  the  surplus.  It 
was  not  lea*  they  had,  in  any  sense  of  the  word,  but  most  of  them,  on  account 
of  their  poor  houses,  have  shoved  these  goods  on  the  market  at  any  price  they 
could  get. 

I  have  many  friends  and  relatives  In  the  wholesale  grocery  business,  and  I  have 
the  utmost  respect  for  them.  But  if  the  condition  of  the  past  two  years  was 
continued  for  some  time  It  will  prnctically  \vipe  out  our  county,  which  in  1920 
packed  more  goods  than  any  county  in  the  United  States.  It  is  the  source  of 
the  greatest  distribution  of  money  of  any  business  we  have. 

We  have  about  SOO  packers  in  our  State;  SOO  in  the  State,  au'l  last  yenr 
practlcallj-  all  of  those  people  were  out  of  business.  There  was  only  a  smull 
per  cent  ran  in  our  county.  The  five  factories  that  I  was  interested  in  packe<l 
more  goods  than  all  the  rest  of  the  packers  in  the  ciiuntry.     We  packed  5.000 
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(flstw  Ht  one  place,  ami  we  have  5,0Ol)  (rases ;  we  pai'ked  6,600  cases  at  auother 
lilaee,  aad  we  have  6,600  uuseH.  We  jMcketl  5^00  at  another  place,  and  we  have 
3,000  cases  of  thone.  We  packed  5,000  at  another  place,  and  we  have  3.000  ol 
liiosc.    We  poW  R  few  cases  tbls  year,  hut  they  were  1920  packed. 

Vt'e  have  \vh<)!esale  sri'cers  who  will  offer  contracts  to  ship  in  30,  60.  or 
Wdays.  I  have  cuntracts  offered  me  now  to  accept  for  Jsnutiry,  February,  and 
Mai'cli  shipment,  which  Is  not  at  all  plausible  or  profitable  for  us  to  accept. 

I  never  came  up  here  to  Sirgue  for  the  packers  or  ajrainst  the  National 
Whotettale  Grocers  ABsoctatlon,  or  any  other  asHociation.  It  Is  immaterial  to 
iiK  who  handles  these  goods,  and  who  does  this  business,  but  we  feel  we  are 
a     u  ei    beinti  put  out  of  business  ander  the  present  conditions.    I  know  busl- 

eKs  N  bad.  I  was  In  the  bank  that  had  to  t«ke  care  of  these  people  to  beep 
from  being  s(dd  out  of  basines.i.     I  know  all  about  it.     But  nowhere  was 

H  ess  so  bud  as  in  the  eannln^c  business  in  Vlrglna.    And  it  Is  ultimately 

■u  Inn  down  to  rest  on  the  producer.    We  have  people  in  our  Slate  this  year 

I  ru  tli-ally  have  no  means  for  their  support.    Their  land  Is  adaptable  to 

nu   t   raising ;  is  hi^h  ari^l.  rich  land,  that  produces  the  finest  and  most  abund- 

u     n  [IS  of  tomatoes,  and  last  year  they  were  unable  to  get  sufficient  con- 

fo    tomatoes  at  any  price  at  all.  and  those  tomatoes  were  the  same  as  in 

lections  where  they  were  not  contracted  for,  and  when  canninf;  time  came 

lie      ere  Ijlng  fn  the  field  and  rotting.    It  has  afferteil  the  producer  more  than 

her  mau  we  have.    Production  has  absolutely  been  cut  off  in  our  section. 

T)ie  (^HAiBMAN.  Is  that  all;  are  .vou  ready  for  questionsV 

Mr.  (JiiuAN.  Yea,  sir. 

The  Chaikmak.  Do  you  think  it  would  help  any  if  tills  decree  was  modified? 

llr.  Gillian.  I  was  presidentof  the  Virginia  Canners'  Association  last  year, 
imd  1  was  intimate  with  and  had  Intercourse  with  many  of  the  packers,  anil 
the  Rentleman  that  has  been  referred  to  here,  Mr.  F.  D.  Bolton,  of  Fincastlo, 
wlio  represents  Ills  county  In  the  State  legislature.  Is  emphatic  in  his  expression 
That  It  Is  the  only  way  the  problem  can  be  solved. 

Tile  Chaibuan.  Mr.  Breal,  have  you  anything  to  ask? 

Mr.  Bbeed.  Have  you  any  customers  of  your  hank  that  are  wholesale  grocers? 

Jlr.  (iiixiAN.  Yes,  sir. 

Mr.  Breed.  Did  you  find  during  the  past  year  or  so  that  they  needed  help,  as 
well  as  the  canners? 

Mr,  Gillian.  I  saw  that  they  needed  help,  but  their  financial  embarrassment 
should  have  been  borne  by  themselves  and  not  passed  down  to  the  poor  packer 
and  the  producer  on  the  farm. 

Mr.  Bbeed.  The  packer  did  not  pay  any  of  the  wholesale  grocers'  bills? 

Mr.  Gillian,  I  know ;  but  he  said  he  couldn't  get  the  money  to  hny  them,  and 
yuii  couldn't  sell  them  to  anybody  else. 

Mr.  Bbeed.  Of  course,  the  modification  of  this  consent  decree  would  not  put 
the  wholesale  grocer  In  position  to  buy  in  1^1,  when  he  did  not  buy  In  1920, 
would  it? 

Mr.  Gillian.  It  would  probably  put  somebody  else  In  position  which  did  have 
the  money  to  buy,  which  would  have  been  the  case.  ■ 

Mr.  Bbkbd,  Then  your  wholesale  grocer  customers  in  your  hank  were  also 
hard  pressed? 

Mr,  Gillian.  Necessarily,  In  this  business ;  they  stood  deflation  and  got  caught 
with  the  prices. 

Mr.  Bbeed.  Did  you  have  any  trouble  In  your  bank  with  losses  sustained  by 
wholesale  grocers  on  sugar? 

Judge  Hainer.  I  do  not  believe  that  is  material,  going  Into  the  bank's  busi- 
ness. 

Mr,  Gillian.  I  never  lost  a  dollar  in  my  bank  at  all. 

The  Chaibman.  I  don't  think  It  Is  proper  to  ask  about  the  customers  of  the 

.    Mr.  Bbeed.  But  we  are  talking  about 

Judge  Haines  (Interposing).  Is  It  the  purpose  of  yoor  question  to  ask  abont 
the  accounts  of  the  hank's  customers? 

Mr.  Breed.  I  don't  think  It  Is.  I  think,  however.  It  Is  quite  material,  when 
'•I  witness  comes  here  and  testifies  that  the  canning  industry  was  put  out  of 
business  because  the  wholesale  grocers  did  not  buy  under  contracts,  to  show 
what  condition  the  wholesale  grocers  of  the  country  were  in  at  the  time  they 
were  unable  to  enter  Into  future  contracts, 

Mr.  Hau.  I  think  be  was  testifying  as  to  tbe  canners. 
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Mr.  OtLUAN.  1  ani  wittlp);  to  unswer  any  queitlouM  tlie  Kentlemaa  aska, 

Mr.  Bbbid.  All  I  want  to  ask  Is,  if  the  whol^l<^  grocers  were  not  equally 
iifFected  by  tlie  tliiuuclal  ilepreMalon  with  the  <'anner8  In  ynur  Hertlon? 

Judge  Hainer.  We  ruled  on  that. 

Mr.  Bkeed.  What  was  that? 

Judge  ELainbs.  I  think  it  was  cleur. 

Mr.  Bbeed.  You  mean 

Judge  HAiNiot  (Interposing).  I  thought  It  was  an  luiproper  question. 

The  Chairman.  I  think  we  should  not  ask  hlni  anything  that  affects  the 
relation  tit  his  cuBtomera  and  himself. 

Mr.  Bbbed.  No. 

Mr.  GiLUAN.  They  were  not  Interested  tlie  aanie  way,  because  the  wholesale 
g]-ocer  Imd  a  market  unrestricted  for  anything  tbat  he  could  sell,  and  the  cannev 
was  not  allowed  to  sell  his  stulT  through  him. 

Mr.  BuEED.  If  he  could  not  sell  canned  tomatoes,  you  wouldn't  blame  him  for 
not  bu.viuB  them,  would  you? 

^r.  Gillian.  He  should  not  keep  anybody  else  from  buying.  That  is  tno 
much  like  a  street  car  strike.     "  You  can't  put  anybody  else  on." 

Mr.  Bbeed.  The  wholesale  grocer  has  not  said  that. 

Mr.  GiLiJA.N.  He  has  brought  about  a  ruling  that  made  It  so. 

Mr.  Bbced.  What  ruling  do  you  refer  toT 

Mr.    Gillian.  The   packer    is    barred    from    buying    and    handling    canneil 


Mr.  Bbeed.  Have  you  been  Informed  that  the  wholesale  grocer  brought  about 
that  decree? 

Mr.  GiuJAN.  I  have  not  been  informed,  but  It  seems  they  are  very  much 
interested  in  it. 

Mr.  Bbbbd.  That  la  the  only  basis  for  your  conclusion  that  they  have  biirre<1 
the  packer  from  the  business? 

Mr.  Gillian.  Never,  at  all.  because  I  never  heard  a  wholesale  grocer  expresK 
himself  in  any  way  only  he  wanted  them  off  the  market. 

Mr.  Brxbd.  I  am  tiring  to  get  at  the  basis  of  your  statement  that  tlie  whole- 
sale grocer  barred  the  packer  from  this  business. 

Mr.  Gillian,  t  did  not  meau  the  wholesale  grocer  barred  him  ;  he  was  barred 
by  the  decree — — 

Mr.  Breed  (interposing).  Do  you  know  that  the  United  States  Government 
brought  suit  against  the  packers,  and  that  the  packers,  themselves,  consented  to 
go  ont  of  this  business? 

Mr,  Glia.iAN.  I  knew  they  brought  suit,  but  usually  these  suits  have  a  great 
deal  behind  them. 

Mr.  Brees.  And  do  you  know  that  the  packer,  himself,  consented  to  go  out 
of  these  unrelated  products!  » 

Mr.  Gillian.  It  seems  he  isn't  much  Interested  now;  I  haven't  heard  much 
from  any  of  them. 

Mr.  Breed.  I  Just  want  to  ask  you  agiiin  if  you  knew  thev  had  consenteil 
to  it? 

Mr.  Gillian.  I  knew  tbat  they  reached  a  conclusion,  and  this  was  the  result 
of  it,  I  suppose.    But  what  was  bearing  on  the  mattei",  I  never  went  Into. 

Mr.  Bbebd.  You  did  state,  however,  that  you  never  knew  a  glut  of  canne<l 
;roods  in  the  canning  factories  until  this  ruling? 

Mr.  Gillian.  No,  sir. 

Mr.  Breer.  Did  you  state  that? 

Mr.  GnAiAN.  Yes.  sir. 

Mr.  Breed.  And  that  is  a  fact? 

Mr.  Gillian.  It  has  been  the  fact  ever  since. 

Mr  Breed.  And  you  attribute  this  glut  to  the  fact  that  this  decree  was 
passed? 

Mr,  Gillian,  1  don't 

Mr.  Breed.  And  It  i: 
the  decree? 

Mr.  GiLLiA.N.  I  most  earnestly  recommend  a  niodilicatloii.  iiiut  allow  anyone 
who  wants  to  deal  in  canned  goods  leglttmately  to  buy  them,  I  think  we  are 
legislated  against  when  we  have  to  sell  our  production  to  one  class  of  people. 
It  makes  us  dependable  on  them,  and  on  that  one  market  and  alnjost  gives  them 
power  to  name  the  price.    It  bars  any  competition  whatever. 

Judge.  I  would  say  that  putting  the  canners  out  of  business  In  Bedford 
County,  Is  a  very  small  matter.  In  comparison  to  the  hundreds  and  hundreds 
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of  farmers  that  you  took  a  livelihood  away  frorii,  and  the  only  means  of  profit- 
atile  operation  o(  their  farms. 

The  Chaibman.  Have  you  taikeit  with  those  faniiera? 

llr.  Gillian.  My  bank  covers  practically  half  of  the  county,  and  nearly  every 
one  of  those  farmers  are  stockholders  in  my  bank,  and  I  see  them,  some  of 
iliem,  nearly  every  week,  and  nearly  all  of  them  two  or  three  times  a  year. 

Mr.  BsEED.  And  do  you  think  that  all  those  canners  that  you  have  talked  with 
lielieve  that  this  decree  has  caused  the  Riot  of  canned  goods  in  their  section? 

Mr.  OiLiiiAH.  Many  of  them  sold  directly  to  Armour  t  he  bought  heavily  from 

Mr.  Breed.  When? 

Mr,  GnxiAN.  Prior  to  this  ruling, 

Mr.  Breed.  What  year? 

Mr.  (iiLUAH.  He  bought  many  of  them  in  1016,  and  1615,  and  1914. 

Mr,  Breed.  That  wns  during  the  war? 

Mr.  GiLUAN.  That  was  twfore  the  war. 

Mr.  Baii^D.  Why  fOdn't  he  huy  In  1919,  of  the  pack  of  1920?  There  was  no 
(Ipcree  at  that  time. 

Mr.  Gillian,  I  suppose  they  had  a  good  many  on  hand. 

Mr.  Breed.  This  decree  was  not  signed  until  February,  1920;  did  Armour  huy 
in  1919,  the  pack  of  1920? 

Mr.  Gillian.  Well,  the  pack  of  1920;  no.  There  didn't  anybody  buy.  It  has 
not  been  bought  yet. 

Mr.  Breed.  But  he  was  not  barred  by  the  decree  from  buying  long  before  the 
decree  was  consented  to  and  signed. 

Mr.  Gillian.  They  were  given  a  certain  amount  of  time  to  get  out  of  business, 
iiikI  h  man  is  necessarily  not  going  to  load  up. 

Mr.  Breed.  I  am  referring  to  tlie  period  T'rlor  to  the  date  of  the  decree ;  why 
illiln't  he  huy  during  that  period  of  1919? 

Tlie  Chairman.  Whs  Armour  buying  In  1S19,  in  Virginia,  do  you  know? 

Mr.  Gillian.  I  don't  rememlier. 

Mr.  GrLLABPiE.  The  trouble  was  then  the  Government  had  commandeered  our 
iiwds,  and  we  couldn't  sell  them. 

Mr.  Gillian.  Armour  bought  right  much  goods  there.  Contracts  were 
signed,  and  the  Government  came  along  and  commandeered  a  certain  per 
wnt,  and  then  went  up  to  45  per  cent  1  took  it  up  with  the  Government  and 
told  them  these  goods  were  sold  to  Armour  &  Co.,  and  they  wrote  me — the 
depot  qtiartermaster  wrote  me — to  disregard  any  future  contracts  we  had, 
and  to  consider  them  canceled.  Armour  wanted  the  goods.  I  know  some 
instances  I  can  lead  you  up  to.  I  know  the  men,  and  1  have  the  correspondence. 
They  came  to  me  and  1  wrote  to  Armour  and  told  him  the  c-lrcumstances, 
and  he  canceled  contracts.  After  the  contracts  were  canceled  with  Armour  & 
Co.,  the  armistice  was  signed  that  fall,  and  those  goods  were  never  sold. 

Mr.  Breed.  And  all  this  relates  to  something  prior  to  the  armistice  in  1918? 

Jlr.  Gillian.  Yes,  sir. 

Mr.  Bitraa).  Were  you  familiar  with  the  fact  tliat  the  Government  carrie<i 
a  rerr  large  stock  of  tomatoes? 

Mr.  Gillian.  Yes ;  we  certainly  were. 

Jlr.  Breed.  Did  you  know  that  the  Government  offered  that  stock  for  sale 
in  1919,  immediately  following  the  war? 

Mr.  GirajAN.  We  knew  they  not  only  offered  it  for  sale,  hut  sold  it. 

Mr.  Breed.  [Jo  you  regard  canned  tomatoes  in  the  nature  of  a  luxury,  or 
a  Maple  article? 

Mr.  Gillian.  They  were  considered  a  luxury,  but  have  become  a  Staple. 

Mr.  Breed.  In  your  opinion,  would  the  existence  of  this  large  stock  of  tomatoes 
in  the  hands  of  the  Government,  whicli  was  offered  for  sale,  have  any  effect  upon 
the  trade  buying  tomatoes  for  future  delivery  ? 

Mr.  Gillian.  It  would  have  this  effect,  that  they  would  buy  them  wherever 
lliey  could  buy  them  the  cheapest. 

Mr.  Breed.  Well,  would   it  have  any  effect  upon  the  amount  they  would 

Mr.  Gillian,  It  can't  affect  the  amount  of  purchases,  because  they  would 
hiij-  sio  many, 

Mr.  Breed.  Well,  if  there  was  a  lai^  stock  of  tomatoes  hanging  over 
the  market  for  sale,  In  your  opinion  would  It  have  any  effect  on  buyers  from 
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Mr.  (tIllian.  Oul.v  if  the.v  clicxntt-  lo.  buy  from  the  liovenimeat  inxtfuil 
of  the  (■niiiiei'H.    It  iv»ulil  not  «fF(><-t  It,  ouly  where  lie  would  Imy  them. 

Mr.  Rkked.  And  joii  tliluk  it  would  nut  have  un.v  elTect  on  th«  purchaKe  ot 
B  n«M-  Fitook  of  tomiito«H  from  ttie  cannerti? 

Mr.  (iiLi.iAN.  Oiilv  If  tliey  dei^ided  tu  huy  froui  the  <iovernui«>t,  lustmil  nt 
the  CBUuerH. 

Mr.  Bbebu.  Woulilii't  that  affect  the  eunnerw  then? 

Mr.  Gillian.  Yes.  of  conrse.  But  you  take  the  per  cent  of  toniatoeH  to-daj. 
tie  number  of  tomatoes  to-day  on  hand  la  very  limited.  Many  of  the  Jobbers, 
and  a  great  many  of  them  wholesale  people  hove  a  small  supply,  and  yet  we 
haven't  any  market  for  them. 

Mr.  Bbbed.  Have  you  attempted  to  sell  any  future  contracts  for  the  year  1B22? 

Mr.  Gillian.  I  haven't  thought  of  beglnnlnf;  on  1922;  I  have  the  1921. puck 
on  my  hands,  and  my  houses  are  full. 

Mr.  Breed.  How  many  wholesale  grocers  are  there  In  Virginia? 

Mr.  Gillian.  I  don't  know. 

Mr.  Bbeed.  How  many  wholesale  grocers  did  you  used  to  sell'to? 

Air.  Gillian.  I  sold  to  both  wholesale  grocers  and  to  the  packers,  both. 

Mr.  Bbeed.  You  sold  to  both? 

Mr.  Gillian.  Yes,  dr. 

Mr.  Breed.  When? 

Mr.  Gillian.  Until  the  packers  stopped  buying. 

Mr.  Breed.  When  was  that? 

Mr.  Gillian.  Well.  I  sold  up  until  the  last  year — until  1918,  1  believe  I  ilfliv- 
ered  mine  to  the  packers  that  year,  because  I  had  enough  with  what  the  Govern- 
ment commandeered  above  what  I  had  sold.  I  did  not  have  to  canc^el  my  con- 
tract. They  set  a  minimuitt  on  the  commandeering.  If  a  man  had  a  car  or  two. 
or  a  small  pack,  they  took  the  whole  pack.  But  a  large  pack,  they  took  4Ti  per 
cent  of  it.  I  had  a  large  pack,  and  they  took  what  the  Government  required 
of  me,  and  then  I  tilled  in  addition  to  that  the  amount  I  sold  to  the  packers. 

Mr.  Breed.  Prior  to  the  war.  did  you  have  any  trouble  selling  your  toinnto 
pack? 

Mr.  Gillian.  None. 

Mr.  Breed.  Have  you  made  any  attempt  to  sell  any  of  your  future  pack  to 
wholesalers,  or  otherwise,  this  year?  i, 

Mr.  Gillian.  I  haven't  made  any  contract;  I  haven't  my  contract  written  for 
tomatoes.  I  would  not  think  of  entering  into  a  contract  for  1022  tomatoes, 
when  I  hav»i't  one  acre  of  tomatoes  contracted  lor. 

Mr.  Breed,  With  the  grower? 

Mr.  Gillian.  No. 

Mr.  Breed.  And  you  always  have  done  business  o 

Mr.  Gillian.  I  didn't  In  1920,  because  1  had  no 
but  very  few  of  the  spots. 

Mr.  Bbeed.  That  Is  all. 

The  Chairman.  Is  there  anything,  Mr.  Daily? 

Mr.  Daily.  No,  Mr.  Oliairman, 

The  Chaibman.  Mr.  Gillian,  have  you  had  any  experience  with  this  conten- 
tion that  the  wholesale  grocers  are  trying  to  Influence  the  attitude  that  the 
canners  shall  take  on  this  question? 

Mr.  GnxiAN.  Only  as  hearsay. 

The  Chairman.  You  do  not 'know  anything  of  your  own  knowledge? 

Mr.  Gujjan.  No,  sir. 

The  Chairman.  That  Is  all.    We  thank  you  very  much,  Mr.  Gillian. 

Now,  we  will  hear  the  other- gentleman  who  Is  here  with  this  party. 

Ton  may  give  your  name. 


Mr.  Gill.  My  name  la  C.  W.  Gill. 
The  Chaibman.  Where  do  you  live,  Mr.  GMI? 
Mr.  Gill.  In  Bedford,  Bedford  County ;  with  the  Bedford  Can  Co. 
The  Chaibman.  What  business  are  you  engaged  in? 
Mr.  GiLi.  Manufacturing  packers'  cans. 
The  Chairman.  Whom  do  yon  reiwesent  at  this  hearing? 
Mr.  Gill.  I  am  representing  the  Bedford  Can  Co„  but  am  In  favor  of  tho- 
meat  packers  coming  back. 
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The  CHAiRiiAN.  Just  state  yoor  contention  in  your  own  way. 

Mr.  Gill.  1  have  only  u  few  reiuarke  to  make,  and  the  thing  Is  this:  That 
)l)e  can  makere  In  that  section  sell  their  csdb  to  the  packers,  which  are  small 
packers,  anil  give  until  November  1  to  pay  for  them,  and  that  Is  the  wity  It  wax 
before  tile  meat  peckers  were  taken  off  the  market,  they  would  have  time,  by 
xellinK  futures,  to  deliver  the  Kooda  and  get  the  money  and  pay  for  their  cans. 
And  that  is  as  long  as  we  can  carry  them — November  1.  And  they  could  finance 
Ilieir  business  by  doing  that,  by  selling  to  the  meat  pHchers.  But  xince  they 
have  gone  off  the  market  they  seem  to  have  to  hold  to  the  goods  longer,  and 
are  unable  to  pay  for  the  cans,  And  from  tbe  present  outlook  they  will  not 
go  on  the  market  and  can  anotlier  year;  they  are  not  able  to  finance  It,  since 
(lie  nieat  packers  have  been  taken  off  the  market. 

Most  of  the  small  packers,  a  great  many  of  them,  sold  to  the  meat  packers. 

And  we  have  men  traveling  over  North  Carolina  and  Tennessee  and  Vir- 
j.'inia  and  part  of  Georgia,  and  the  complaint,  from  what  thfl  saleHmen  say.  Is 
that  they  con  not  sell  the  goods  so  well  since  the  packers  were  taken  ofE  the 
market,  and  some  have  gone  so  far  as  to  say  they  won't  can  another  year, 
iniless  the  meat  packers  come  back  on  the  market. 

And  that  Is  about  ail  I  have  to  say,  since  the  others  have  covered  the  ground 
DO  thorou^Iy.     There  Is  nothing  else  that  I  know  of. 

The  Chairman.  Mr.  Gill,  you  stated  that  you  and  your  representatives  cov- 
erwl  the  canners  prett,v  well  In  Virginia,  Tennessee,  North  Carolina,  and  part  of 
Georgia  ? 

Mr.  Gill.  Yes,  sir. 

The  Chairman,  (^ould  you  say  what  the  sentiment  of  the  canners  of  those 
folates  is  on  this  question? 

Mr.  Gnx.  Well,  the  salesmen  say  that  they  favor  the  meat  packers  coming 
heck  on  the  market.    Now.  other  than  that  Is  about  all  I  can  say.  > 

The  Chaibman.  Now,  have  you  talked  with  them  personally? 

Mr.  Gill.  1  don't  go  on  the  road  myself.  I  stay  at  the  factory.  But  I  have 
talked  with  a  lot  of  the  packers  there  In  Bedford  County  that  come  to  the 
factory. 

The  Chaibman.  What  is  the  sentiment  in  Bedford  County? 

Mr.  Gill.  They  are  heartily  In  favor  of  the  meat  packers  coming  on  the 
market  again. 

The  Chaibman.  Do  you  know  whether  the  meat  packers  own  any  of  these 
factories? 

Mr.  Gill.  They  don't  own  any.  to  my  knowledge. 

The  Chairman.  Do  you  fear  that  If  the  meat  packers  come  back  Into  this 
hnsinefes  again  they  will  obtain  a  control  or  monopoly  of  these  institutions? 

Mr.  GiLi,  Well,  I  don't,  and  I  believe  by  the  meat  packers  coming  back  it 
will  increase  the  production.  And  if  they  stay  oft,  we  do  not  look  for  much 
hustness,  not  as  mnch  as  we  would  have  gotten. 

The  Chairman.  Do  you  think  that  the  meat  packers,  if  they  come  back  into 
this  line,  that  they  will  get  control  of  the  canneries? 

Mr.  Gill.  No,  sir ;  I  don't  have  any  fear  of  that. 

The  Chaibman.  Or  of  the  sources  of  production,  the  farmers  and  growers? 

Mr,  Giw..  No,  sir ;  if  I  thought  so,  I  wouldn't  advocate  them  coming  back. 

The  Chairman.  Do  you  care  to  ask  anything,  Mr.  Breed? 

Mr.  Breed.  When  did  the  meat  packers  first  begin  to  buy  canned  goods  in 
the  South,  Mr.  Gill? 

Mr.  Gill.  The  meat  packers? 

Ur.  Bbbed.  Tes. 

Mr.  Gtlu  Well,  I  don't  know,  but  I  would  hear  the  packers  throughout  the 
county  say  who  they  would  sell  futures  to,  you  know.  I  have  been  in  the 
business  about  14  years,  but,  as  I  say,  I  do  not  travel.    I  stay  at  the  factory. 

Mr.  Breed.  Did  you  ever  hear  of  the  meat  packers  buying  these  canned 
goods  prior  to  the  war  days? 

Mr.  Gill.  How  is  that?. 

Mr.  Breed.  Did  you  ever  hear  of  the  meat  packers  buying  any  of  these  canned 
tomatoes  In  any  quantity  prior  to  the  war? 

Mr.  Gili.  Yes.  Well,  the  packers  are  small  throughout  our  section.  Lota  of 
our  trade  are  small  packers,  and  they  would  sell  a  right  good  per  cent  of  their 
pack.    They  wouldn't  have  very  much,  to  take  it  all. 

Mr.  Breed.  The  packer  that  I  mean  la  the  Chicago  packer,  the  Big  Five. 

Mr.  Gill.  The  meat  packers  is  what  I  have  reference  to. 
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Mr.  Bbebd.  When  did  you  first  hear  of  thelt  attempt  to  buy  cnnned  toinatoea 
In  VInrinle  In  your  section? 

Hr.  OiLL.  It  ban  been  »  good  while ;  ever  since  I  have  been  In  tbe  businew. 
I  do  not  recall,  but  a  good  white. 

Mr.  Breeo.  Just  to  refresh  your  recollection,  the  testimony  here  given,  and 
the  Investigations  of  the  Federal  Trade  Comnils^on  show  that  the  meat  pack 
era  didn't  t>^n  to  go  into  the  purchase  and  sale  of  canned  gcHxls  until  some- 
where around  1913  or  1914. 

Mr.  Onx.  It  has  been  several  yeara  that  they  have  been  on  the  marliet,  tliat 
they  have  been  selling  futures  to  the  meat  packers  and  been  financing  their 
accounts — well,  up  to  the  present. 

Mr.  Breed.  Wouldn't  you  say  they  began  to  buy  In  quantity  during  the  war? 

Mr,  Oitj,.  Well,  it  was  before  the  war.  If  I  recollect  right;  some  time  before 
the  war,     I  don't  recollect  Just  what  time. 

Mr.  BsEEo.  Did  the  canners  fn  your  section  very  generally  sell  to  the  pacli*-rs 
prior  to  I9lfl,  or  to  and  through  the  wholesale  grocers  and  brokers? 

Mr.  GiLi,  Quite  a  lot  of  It  was  sold  to  the  meat  packers. 

Mr.  Bbbbd.  And  they  pretty  generally  sold  to  the  meat  packers? 

Mr.  OiLL.  Well,  T  don't  know  what  per  cent  of  them,  but  a  good  deal  was 
sold.  I  didn't  keep  any  tab  on  how  much  was  sold  through  them.  But  all 
packers  that  I  have  any  talk  with  are  anxious  for  the  meat  packers  to  come 
back  on  the  market. 

Mr.  Bkeed.  Yes,  I  understand  that,  but  I  am  asking  you  If  prior  to  the  war 
the  canners  In  your  section  genially  sold  or  distributed  their  product  through 
the  wholesale  grocer,  or  the  meat  packer;  which?    ' 

Mr.  Qiu^  They  sold  to  both. 

Mr.  Breed.  Both? 

Mr.  Gfix.  Yes;  tliat  Is  my  recollection. 

Mr.  Breed.  And  your  idea  is  that  if  the  packers  were  to  come  back  into  the 
business  that  it  would  increase  production? 

Mr.  Gill.  I  think  it  would,  yes.    1  feel  satisfied  It  would. 

Mr.  Breed.  Do  you  think  increased  production  has  anything  to  do  with  in- 
creasing the  consumption  of  the  same  article? 

Mr.  Giu~  It  seems  like  to  me  it  would  get  to  the  consumer  at  a  less  price 
and  probabljr  would  Increase  the  consumption  of  it. 

Mr.  BsEBn.  That  is.  the  more  goods  that  are  packed,  do  you  think  that  adds 
anything  to  the  demand  or  consumption? 

Mr.  GiU.  Well,  the  cheapness  of  it,  I  think,  would  add  some  to  the  demand. 
I  think  the  less  packed  there  would  be  the  higher  it  would  get  to  the  con- 
Mr.  Bkeed.  How  many  wholesale  grocers  are  there  in  your  State? 

Mr.  Gill.  I  don't  know. 

Mr.  Breed.  Do  you  know  anything  about  the  Government  having  on  hand 
H  very  large  surplus  of  canned  tomatoes  following  the  war! 

Mr.  Gill.  I  have  only  heard  it  talked  of. 

Mr.  Breed.  Did  you  hear  of  the  Government  offering  those  canned  goods 
for  sale  generally  on  the  market? 

Mr.  Goi.  Yes,  sir, 

Mr.  Breed.  Generallv  on  the  market! 

Mr.  Oiw,  Yes ;  I  heard  It. 

Mr,  Breed.  What?   ■ 

Mr.  Gill.  I  heard  they  were  offering  It  on  the  market. 

Ml'.  Breed,  In  your  opinion,  would  that  have  any  effect  on  the  price  of  the 

Mr.  Giu.  At  that  time? 

Mr.  Breed.  At  that  time. 

Mr.  Gill.  I  think  It  would. 

Mr.  Bb£ed.  Would  it  have  any  effect  upon  the  question  as  to  whether  a 
buyer  would  care  to  buy  any  additional  canned  goods  from  the  oanner? 

Mr.  GiLi-  I  don't  know  what  effect  that  would  have. 

Mr,  Breed.  Weil,  it  there  was  a  large  amount,  in  volume,  of  canned  tomatoes 
being  offered  for  sale  by  the  Government,  in  your  opinion  would  that  affect 
the  demand  of  either  meat  packer  or  wholesale  grocer  for  goods  from  the 
eanner  in  your  section? 

Mr.  Gux.  I  except  that  would  check  him  up  some  In  buying. 

Mr.  Breed,  Are  you  In  the  tin  business? 

Mr.  Gnj_  I  manufacture  cans  out  of  tin. 
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Mr  BsBED,  You  do? 

Mr.  Gill.  Yes,  sit. 

Mr,  Bkeed.  I  didn't  Dotlce  that. '  I  am  asked  to  Inquire  of  you  wbat  the 
price  of  tins  was  in  1919  and  1920,  as  compared  with  1914?  . 

Mr.  Giij.  Now,  I  don't  recall  Just  what  they  were. 

Mr.  Bbeed,  Was  it  higher  or  lower? 

Mr.  Gilt.  1014? 

Mr.  Brked.  Yes. 

Mr.  GiLi-  Not  knowing,  I  would  rather  not  aaj. 

Mr.  Brkk).  As  a  matter  of  fact,  was  not  tlie  price  of  tin  cans  In  1919  and  1920 
double  what  it  was  in  1914? 

Mr.  GuJ^  1  think  they  were  higher,  but  Just  how  much  I  don't  know. 

Mr.  BitceD.  In  your  opinion,  would  tliot  have  nny  effect  upon  the  demand  for  . 
tomfltoes  put  up  in  tins  during  that  period? 

Mr.  Gill.  Well,  I  think  tiie  higher  the  price  of  tomatoes  are — I  think  it 
would  have  some  effect  on  the  consumption  of  them. 

Hr.  Breed.  You  mean  Uie  higher  the  price  of  tins! 

Mr.  GiLi^  The  higher  the  price  of  the  product  would  no  to  the  consumer. 

The  Chairman.  If  the  tin  is  lilgher  the  tomatoes  naturally  wpuld  have  to 
be  higher. 

Mr.  Gnx.  Yes,  sir. 

The  Chaibman.  Are  you  connected  with  the  meut  packers  m  any  way? 

Mr.  Gill.  No,  sir. 

The  Chairman.  They  do  not  own  any  of  your  company? 

Ur.  Gill.  No,  sir. 

The  Chairuan.  Do  you  own  any  of  their  company! 

Mr.  Gill.  No,  sir. 

Mr,  Stevens.  Do  you  know  whether  or  not  the  Government  has  put  any 
quantity  of  canned  goods  on  the  market  at  u  much  lower  price  than  the  re- 
taller  can  sell  them  during  the  last  few  months? 

Mr.  Gill.  I  have  only  heard  one  broker  mention  that,  is  the  only  knowlege 
■I  have  of  it, 

Mr.  Stevens.  What  did  he  say? 

Mr.  Gill.  He  said  there  was  a  shipload  of  2's  and  3's  came  over  from  Europe 
to  this  country  and  were  sold  to  a  broker  iu  New  York  and  Richmond  at  a 
price— the  2's  I  remember  sold  to  the  wholesaler  was  at  75  cents. 

Mr.  Stevens.  A  case? 

Mr.  Gill.  A  do^en. 

Mr.  Stbi'bus.  How  does  that  compare,  do  yon  know,  with  the  whole- 
sale price? 

Mr.  Gii,i„  The  present  wholesale  price! 

Mr.  Stkvers,  Yes. 

Mr.  Giti.  They  are  quoted  at  9o  cents  to  a  dollar  now,  but  there  isn't  much 
beli^  sold  at  all.  There  seems  to  be  n  lull  In  the  market,  and  you  can't  get 
iny  sales  at  any  price, 

Mr.  Stevens.  The  consumption  has  practically  stopped? 

Hr.  Glll.  It  seems  like  something  has  stopped,  I  don't  know, 

Hr.  Stbveks.  May  I  aak,  Mr.  Gill,  what  interest  do  you  represent  aside 
from  your  own  interest  as  a  manufacturer  of  tins! 

Mr.  Gill,  At  present  I  am  in  nothing  else.  My  occupation  has  been  a  mer- 
chant for  about  32  years,  and  I  gave  that  business  to  my  boys  a  few  years  ago. 
But  since  then  I  have  been  coimected  with  nothing  but  the  manufacture  of  cans. 

Mr.  Stevens.  What  kind  of  merchandise  have  you  b«en  handling? 

Mr.  Gill.  General  merchandise. 

Mr.  Stevens.  Groceries! 

Mr.  Gill,  No;  no  groceries;  drygoods,  clothing,  shoes,  and  so  on. 

Mr.  Stevens.  Are  you  interested  in  ttiis  hearing,  or  in  this  proposed  modifi- 
cation as  a  consumer  only! 

Mr.  Gill.  No,  sir;  I  feel  like  that  the  meat  packers,  if  they  are  to  be  put 
back  on  the  market,  it  will  Increase  the  i>roductlou  of  tomatoes  and  increase 
the  demand  for  cans.  I  um  here  hoping  tliat  the  packers  will  come  back  on 
the  market  so  we  can  find  a  market  for  the  canned  goods  and  also  a  market 
for  our  cans. 

Mr.  Stwens.  Well,  you  think  If  the  packers  were  now  dealing  in  canned 
goods  that  that  would  stimulate  the  demanil? 

Mr.  Gti.L,  How  is  tliat? 


:v  Google 


474  packers'  consent  decree. 

Mr.  STEvgNB.  Do  you  tliiuk  If  the  packers  were  now  ilealinK  In  niiiRetl  eikmIi 
that  thtit  would  BllniulHte  tbe  denianil? 

Mr.  (iiLL.  I  do;  yee.  Rlr. 

Mr.  Stevens.  Tlien  wlty  doM  not  the  (lovei 
when  tliey  are  sellliiK  cunneil  tunintoeB  at  'JO  ct 
wholenaler  ran? 

Mr.  GILL.  1  don't  know  what  itiuditioii  the  lomaloes  were  In  ilnit  were 
hroiijfht  b>i<'k  here.  I  diiii't  known  whether  they  ure  In  goml  atift|ie  when  tliey 
(to  1)11  the  iiijirket  or  not.  Sinee  thfy  are  lielng  olTereil  at  that  iirlcf  we  are 
nut  iiettlnf.'  any  nalen  for  canned  i^mmIr.  Now,  the  nieat  packer,  uit  I  Hny.  ttke 
greatest  hel|i — one  of  the  ei'eatetit  hcItiH— In  to  help  Hnance  It  fio  the  fnitall 
packer  can  stiiy  In  the  hiistnewi.  He  liati  l>een  able  to  sell  htn  koo>1n  to  UK 
meat  packers,  and  the  grocers  cotdd — the  whuleoale  gro«-era  mid  tlnflnir  liis 
business.    But  since  they  are  out  lie  la  not  able  to  do  it. 

Mr.  STEVEKe.  Well,  do  you  know  anythlnn  uhoitt  the  wholesale  grocery  cus- 
toni  of  pnrchaHliig  canned  goMls  of  cannerM ;  do  you  know  anytlitni;  Bl>unt 
what  they  do  to  help  flnautf  the  canning  industry? 

Mr.  Gill.  If  they  have  done  anything  I  have  not  heard  it. 

Mr.  Rtbvens.  You  are  not  reallr  acquainted  with  It? 

Mr.  Giu.  No,  fdr. 

Mr.   STKVExa.  T>on't  know  anything  iiliout  It? 

Ml".  OiLL.  Xo,  sir. 

The  Chairman.  If  that  is  nil,  we  tliank  you  very  much,  Mr.  Gill. 

Mr.  Dailv.  Sir.  (^halmian.  I  would  like  to  have  itermission  t"  put  Into  the 
record  a  wire  just  received  In  i-egaril  to  an  Inquiry  made  about  Mr,  (Jilla»l>ie. 
It  Is  from  the  man  who  was  In  charge  of  that  division  of  tlie  Fooil  Adininixti'u- 
tion  in  IfllS,  and  really  suhHtantlatea  my  idea  of  the  very  fri»sidly  Hpiril  that 
the  Virginia  canners  have  toward  meat  packprH  or  their  sulini diaries ;  or.  I  will 
put  It  this  way,  the  close  working  relations  l>etwe«i  them. 

Judge  Haimer.  Let  me  see  the  telegram,  please. 

Mr.  Daily.  Here  it  Is. 

Judge  Hainer,  That  might  open  up  a  very  wlile  fleld  of  Inquiry  If  yuu  ara 
going  to  put  that  in. 

Mr.  Daily.  This  Is  merely  stating  a  fact. 

The  Ghaibman.  Mr.  Dally  wants  to  show  the  friendliness  of  the  Virginia 
canners  to  a  subsidiary  of  the  packers,  the  Emery  Food  Go. 

Judge  Haineb.  It  would  open  up  the  question  of  whether  or  not  tlie  license 
was  ri^tfully  revoked. 

Mr.  Daily.  No;  It  can  be  easily  proven  that  the  license  was  provoked. 

Judge  Haisek.  How  would  that  affect  the  market  of  the  producers  or  canners! 

Mr.  Daily.  Not  at  all  except  to  show  that  the  meat  packers  are  not  unknown 
as  customers  of  the  canners,  as  they  had  a  perfect  right  to  be  at  that  time,  but 
at  that  particular  time  they  did  not  have  the  right  to  split  their  brokerage 
with  them.  I  do  not  want  to  go  Into  the  question,  however,  further  than  is 
shown  by  this  telegram. 

The  Chaibuan.  I  think  we  might  as  well  let  it  go  in  for  It  is  worth.  • 

Judge  Hainer.  All  right. 

Mr.  Dait.y.  The  telegram  Is  dated  at  Cleveland.  Ohio,  to-day  and  is  as  follows 
treading] ; 

[Wvalpm  Uolon  Telecram.] 

Cletfxand,  Ohio,  December  6,  JStl. 
H.  A,  N.  Daily, 

Care  Poiohatan  Motel,  Waghinirton,  D.  C.: 
Food  AdmtnlBtratlon.  December  10.  1018.     BfCectlve  10  days,  Virginia  Can- 
ners  Exchange,   Roanoke,   Va„  had   Its  license  revoked  on   charge  splitting 
brokerage  with  Emery  Food  Co. 

B.  W.  HOUBUM. 

The  Ghaibuah.  Who  is  Mr.  Housum? 

Mr.  Daily.  He  was  under  Mr.  Hoover  in  the  Food  Administration,  having 
charge  of  the  brokerage  division  of  the  Pood  Administration. 

The  Ghaibman,  We  will  now  hear  from  the  nest  gentleman.  What  Is  yoor 
name,  residence,  and  buslnees? 
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The  Chaibmab.  What  official  position,  if  aoy,  do  you  occupy? 

Mr.  Kboerle.  I  am  president  of  the  Natlooal  Food  Brokers'  Aasociation. 

The  i'HAiRMAR.  Do  you  represent  your  organization  here  In  that  capacity? 

Jlr.  Khoehlii:.  I  was  requested  by  Mr.  Dally  to  come  to  Washington,  and  he 
mis  oflleially  appointed  as  the  repreBentarlve  of  uur  assoc-iatlon. 

Tlie  C'HAiBMAN.  You  may  proceed  with  your  statement. 

Mr.  KxoEULE.  Mr.  Daily  suggested  that  I  could  possibly  help  in  giving  some 
explanation  of  the  inception  and  function  of  the  broker. 

Wiiy  l»rtck  in  tlie  beginning,  when  food  was  first  Imported,  it  was  sold  by 
traveling  salesmen.  Tlie  expense  of  traveling  salesmen,  and  the  fact  that  they 
were  never  in  place  when  wanted  proved  that  that  was  the  wrong  system  of 
merchandising,  and  It  was  conceived  that  they  might  have  a  resident  man  at 
onf  given  point,  and  then  It  wns  shown  that  even  he  was  a  very  expensive 
proiiosltlon.  To  meet  that  situation  they  permitted  him  to  take  on  more  than 
one  line. 

That  sitnutlon  has  gradually  grown  Into  the  present  situation  where  the 
liroker  exists.  The  broker  represents  any  number  of  lines,  so  long  as  his  prln- 
diials  do  not  object  to  their  t-onfliction. 

The  C'HAIBMAN.  Does  he  ever  represent  two  or  more  firms  or  companies  en- 
gaged In  bundling  the  sanie  line  of  business  or  the  same  (commodity? 

Sir.  Kroghle.  Oh,  yes.  Freqnently  a  large  broker  may  represent  30  people 
or  companies  engaged  in  the  same  line.  There  is  no  re«triction  in  the  number 
unless  some  paclier  Insists  upon  limited  representation. 

Jlr.  Bbkkd.  When  you  say  "  packer  "  who  do  you  mean? 

Mr.  KiioBni..e.  I  mean  canner  or  food  pucker.  The  function  of  the  broker 
to-day  is  merely  to  offer  the  goods  of  canners  or  packers  whom  he  represents, 
iitid  if  lie  effects  sales  he  is  iNild.  otherwise  not.  There  is  no  compensation  what- 
ever pai<l  to  any  broker  excepting  when  and  if  business  Is  eonsuminated  by  him. 

Tlie  Chairman.  That  is  like  n  sale  in  the  stockyards. 

Mr.  Krobhi^.  It  is.  And  It  is  near  to  a  profession  as  conld  be  reached  with- 
out being  a  profession. 

Judge  Haineb.  It  is  the  same  as  any  other  brolter.  I  mean  any  broker  in 
aii.v  other  line  of  business. 

Mr.  Kboehij:.  Tes,  sir.  To  Illustrate  the  compensation  of  brokers :  In  lieavy 
lines  llj;e  sugar,  beans,  rice,  milk,  and  many  lines  of  that  kind,  the  broker's 
compensation  is  less  than  1  per  cent.  In  canned  foods,  as  a  general  thine, 
li's  coniiiensation  Is  about  2  per  cent.  His  only  opportunity  to  make  money  is  in 
volume. 

The  thought  was  conveyed  to  nie  that  any  consideration  of  a  possible  uiodi- 
flcation  of  the  consent  decree  the  meat  packers  might  be  permitted  to  operate 
in  one  of  two  wa.vs:  (1)  Perhaps  on  a  brokerage  hasis  or  a  percentage  basis: 
imd  (2)  for  exfiart  only. 

I  would  like  to  make  mention  of  a  few  Items  along  tliat  line. 

The  Chmkmah.  In  that  connection  I  would  say  that  it  has  been  stated — 
while  we  were  considering  this  matter  and  before  we  were  considering  this 
raa'tter  for  several  years — that  perhaps  the  broker  was  unnecessary ;  that  he 
was  an  unnecessary 

Judge  HAinEB  (interposing).  Evil,  Is  what  was  said. 

The  Chaibhan.  Yes;  and  if  you  can  justify  your  position  we  will  be  glad  to 
learn  about  it,  although  I  want  you  to  understand  that  we  are  not  sitting  here 
with  critical  minds  at  all  toward  brokers. 

Mr.  Kboeble.  I  will  be  very  glad  Indeed  to  Justify  the  position  of  the  broker, 
and  in  that  respect  I  will  explain  certain  details  of  the  brokerage  business. 

Tlie  amount  of  brokerage  charged  Is  entirely  within  the  broker's  control, 
except  by  reason  of  the  great  number  of  brokers  in  competition  with  one 
another  and  tlnit  the  brother  broker  may  work  for  less.  Consequently  the  rates 
that  brokers  are  paid  are  pretty  well  fixed.  One  can  not  get  at  normal  rates  of 
brokerage,  because  someone  else  will  work  less  money.  A  broker  could  demand 
almost  any  amount  of  brokerage  if  he  were  strong  enough  to  carry  out  his 
demand  and  if  there  were  not  competition  to  compel  him  to  do  work  for  less. 
But  that  "  it "  is  always  there.  Territory  is  unrestricted,  except  that  every 
Jobbing  point  has  local  brokers.  In  other  words,  competition  reduces  their 
territory. 
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A  broker  inlKtit  control  the  output  of  n  cooner  or  a  proilucpr  In  nny  Hue  of 
food  If  lie  has  sufOclent  buying  rapsdty.  There  are  no  rofltrinlonii  nsaliut 
tiie  broker,  except  that  he  has  only  a  limited  capital,  he  practically  has  no 
money,  nni]  coMssqneiitly  can  not  sitvani*  thp  money  by  which  to  I'oiitnil  the 
ontput. 

The  KTond  volume  of  buBiness  possible  to  a  broker  is  iinlinilted  iinil  unre- 
stricted, except  by  reneon  of  local  consumption  hqiI  the  small  arcM  covered, 
and  the  fact  that  there  are  a  great  number  of  brokers  constantly  conflktlBg 
and  conijietliiK.  I  am  tryinx  to  brlnK  out  that  In  each  of  these  linen  the  pucken 
are  not  allowed  to  do  buslnesn  If  there  would  lie  no  restriction  In  area  or 
restriction  In  compensation  as  to  the  business  of  the  broker,  except  as  prwluce<l 
by  ubllity  to  do  huRlnesf  and  the  competition  amontc  hroherK  iind  the  nniriber 
of  canners  and'  producers. 

The  area  or  territory  possible  to  a  broker  U  only  limited  by  hl«  <fapaclty  or 
wealth,  anil  the  averatce  wealth  of  a  broker  In  tills  country  will  not  exceed 
$2,000.  and  his  annual  Income  will  not  exceed  gli.OOO  or  less,  and  many  of 
them  do  business  front  their  own  houses,  and  the  possibility  of  monofioly  is 
consequently  very  remote. 

The  Chaibwatj.  He  sells  his  services? 

Mr.  Kbobhle.  Yes.  sir.  It  Is  parallel  exactly  to  the  newsboy  on  the  street 
who  may  sell  50  papers  or  be  may  sell  .'WW  papers.  If  the  meat  peckers  were 
Iterniltled  to  act  as  brokers,  of  course,  I  Jissume  that  they  would  control  the 
food  In  any  line  that  they  might  take  up.  It  is  my  opinion  that  the  meat  pack- 
ers were  only  beelnninar  to  reall/.e  tlielr  poHsibHltlea  for  world  control  of  food 
when  they  were  stopped. 

I  mif;ht  say  ri^ht  here  that  they  were  jiroitresslntc  rapidly  toward  KettiuK  con- 
trol of  the  pineapple  and  asjiaraKus  hnslness,  Mr,  Armour  went  Into  the  open 
market  to  bny  control  of  the  Haiku  canneries,  and  If  the  meat  piickera  were 
pennltted  to  act  only  as  exporters  they  would  be  permitted  to  buy  food  and 
control  the  markets,  because  In  the  market  the  human  element  would  control. 
and  we  need  only  ^ess  what  would  haKJen  If  the  food  they  purchased  repre- 
sented all  the  food  available  and  there  was  no  foo<l  available  for  consumption 
in  the  Dniled  States,    That  situation  is  not  difficult  to  visualize. 

To  my  mind  a  possible  modification  of  this  consent  decree  would  cause  un- 
dreamed-of dlfHcultles— and  I  mean  this  particular  modification  now  referred 
to,  to  periult  them  to  do  business  for  export  only.  In  that  way  there  Is  no 
reason  In  the  world  why  they  could  not  monopolize  the  supply ;  If  they  could 
buy  for  export  they  could  control  the  supply,  perhaps. 

Judfie  HAtNEB,  You  mean  there  would  be  a  danger  of  their  cornerlnR  the 
food  supply? 

Mr.  Kboehle,  There  is  no  question  about  that.  They  would  have  the  [lOwcr 
continuously  In  themselves  to  cause  starvation  or  force  hnmeiilnle  further  modi- 
fication of  this  consent  decree. 

The  existing  mediums  of  distribution  of  food  are  complete.  They  are  thor- 
oughly competitive.  There  are  about  4.O0O  wholesale  grocerx,  and,  Ineldeatiilly. 
there  are  about  4.000  brokers.  It  Is  funny  tha<  It  conies  out  as  It  does,  bul 
there  la  about  one  broker  for  every  wholesale  grocer. 

Judge  Haineb,  Are  there  not  a  lot  of  small  brokers? 

Mr.  Krocmle.  Yes.  sir.  Like  Virginia  Is  full  of  small  dinners,  so  North 
Carolina  is  full  of  small  jobbers. 

The  Chaikuan.  And  there  are  some  large  brokers? 

Mr.  KaoERLE.  Yes,  sir ;  and  it  is  only  because  of  their  ability  and  facilities 
and  service,  and  so  on.  I  say  here  that  the  existing  meiUums  for  distribution 
of  food  are  complete  and  thoronghly  comiietltlve.  and  they  do  business  at  n 
minimum  cost.  They  prevent  any  possibility  of  monopoly,  as  is  illustrated  by 
the  fact  that  there  are  few  large  wholesale  grocers.  There  are  not  Il>  whole' 
sale  grocers  in  the  United  States  who  do  a  volume  of  business  In  excess  of 
$10,000,000,  and  that  Is  practically  nothing. 

The  point  I  wish  to  make  is  that  in  a  dlfllcult  situation  like  that  of  the  last 
two  years  anyone  auETerlng  Is  looking  for  some  panacea,  and  It  is  the  natural 
thing  If  one  thing  will  not  do  we  wonder  what  will  do.  And  the  fact  that  the 
meai  packers  consented  to  cease  almost  slniiiitaneously  with  the  drop  hi  the 
market  caused  certain  eanners  to  feel  that  perhaps  that  was  the  cause.  But 
they  are  only  guessing.  The  cause  In  my  opinion  is  just  the  natural  finding  of 
Its  level  by  the  water  of  business,    I  might  say,  if  I  am  permitted 

Mr.  Daily  (interposing).  Were  not  the  enormous  stocks  of  the  novernment 
released,  too? 
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Mr.  Khokhu:.  Tlierp  were  enormous  stocks  releflsed  by  the  GoventraeDt.  Th<:'y 
were  hriiUKlit  ba<^k  nt  tliuea,  nnd  the  public  thought  they  might  come  bock  at  any 
imkuown  ttnip.  and  naturally  it  jiut  into  tbe  heart,  of  every  dlBtrlbutor  h  fear 
of  an  absolute  collapse  of  the  market. 

I  miRht  say  that  the  wholesale  grocerB'  first  great  loss  wiis  In  sugar,  and 
tUat  occurreO  In  the  spring  of  1920.  last  year.  The  wholesale  (trocera  of  the 
(iiimtry  then  lost  niillloiK  of  dollars.  It  has  been  said  that  the  who'esal? 
grocers  of  this  country  lost  $300,000,000  In  sugar  atone.  When  this  tremendous 
loss  faced  them  they  naturally  pulled  In  their  horns  and  siild :  We  must  see 
hovr  n-e  stand  before  we  take  a  step  faither.  Before  they  could  find  out  where 
they  stood,  because  all  wholesale  grocers  had  tremendous  qunntltles  of  sugar 
coining  to  them  for  Hve  to  sli  months  ahead,  there  cume  a  period  of  one  month, 
two  months,  three  months,  or  four  months,  when  there  was  n  cessation  of  pur- 
chases, and  the  market  befinn  to  tumbte.  Of  course  If  there  Is  an  entire  cessation 
of  buying  of  any  food  of  any  character  and  some  people  are  forced  to  sell  the 
niiirket  begins  to  tumble. 

Furthermore,  the  wholesale  grocers,  speak'ng  of  them  as  n  whole.  sufTernl 
even  u  greater  loss  in  the  fall  In  price  of  canned  goods  than  In  the  loss  of 
sugar.  And  the  loss  in  sugar  was  so  great  that  the  wholesale  grocer  feared 
his  solvency,  and  yet  he  had  to  absorb  a  loss  still  greater  in  addition. 

Tun  will  ask  me  questions,  no  doubt,  and  if  I  may  be  permitted  to  do  so,  I 
will  anticipate  .vonr  question  an  to  the  wholesale  grocers'  influence  on  the 
(iumers  at  Chicago.  As  president  of  the  Nat'.onal  Food  Brokers'  Association 
I  read4  paper  there,  and  at  their  convention  six  months  before  1  read  a  paper, 
the  topic  be'ng  "  The  situation  as  I  see  It  to-day." 

And  I  read  very  blue  paper,  I  rece  ved  a  very  great  deal  of  unfavorable 
roument  on  it.  and  it  was  a  blue  paper,  I  tell  .vou.  But  the  contlltions  war- 
ranted snch  a  paper,  In  my  opinion.  On  this  occasion  I  read  another  paper  on 
the  same  line.  Now,  In  answer  to  your  aiit'clpated  inquiry  as  to  whether  the 
whi>lesnle  grocers  influenced  the  canners.  especially  the  Western  Canners"  As- 
sociation, I  want  to  say  to  you  that  I  was  there  and  that  I  was  conscious  of  the 
nliule  situation.  My  paper  was  wholly  on  this  thought,  that  there  was  such 
a  difference  of  op'nion,  such  a  variance  of  co-Interest,  of  co-sympathy,  as  between 
ihe  wholesale  grocers  and  the  canners  that  neither  one  would  longer  recognize 
that  the  other  was  an  honest  man  or  a  good  fellow.  But  that  prior  to  the 
wholesale  grocers'  difflculty  they  were  both  good  fellows;  that  they  confided 
in  one  another,  and  liked  each  other,  and  did  business.  The  cenners  of  Virginia 
M>1d  all  their  goods  to  wholesale  grocers,  almost  ent'rcly,  and  were  satisfied. 
The  wholesale  grocer  suffered  a  great  loss  and  he  took  his  medicine.  He  Is  a 
proud  institution.  The  wholesale  grocer  has  always  been  able  to  take  hia 
medldne.  and  to  pay  his  bills  by  d'scount,  and  so  far  there  have  been  verj-  few 
failures  of  wholesale  grocers. 

But  with  the  collapse  of  the  market  the  solvency  of  practically  every  whole- 
sale (trocer  In  this  country  was  In  doubt.  When  the  1st  of  January  of  this  year 
cume  their  statements  were  so  terr'ble  that  they  were  warned  by  theT  bankers 
to  restrict  their  operations  and  confine  themselves  to  the  lightest  possible 
hiis'ness  so  as  to  conserve.  When  the  Ist  of  July  came  around  and  tUey  took 
another  Inventory  that  inventory  showed  another  terrible  loss.  At  thnt  time 
there  are  innumerable  instances  in  th'S  country  where  bankers'  conmilttees 
were  placed  In  charge  of  the  assets  of  wholesale  grocery  houses.  And  the 
definite  instructions  were  g'ven,  to  my  knowledge,  and  this  is  a  concrete  situa- 
ilon  in  my  territory,  that  they  could  not  borrow  any  more  money,  that  they 
must  reduce  the'r  bank  loans,  and  tliat  if  the  flrst  of  this  coming  January  they 
continued  to  show  a  loss,  that  is,  over  the  inventory  of  July  1,  the  probable 
clos'ng  down  of  their  businesses  would  ensue. 

Consequently  the  1st  of  last  July  all  jobbers  In  my  territory  and  within  my 
kuowledge  took  a  very  honest  inventory.  They  reduced  prices  on  everyth'ng 
until  they  were  quite  sure  the  market  would  not  go  any  lower.  Almost  simul- 
taneously, before  their  Invenlories  were  hardly  dry — and  !t  takes  several  weeks 
to  do  the  Job — there  was  an  appreciation  in  all  kinds  of  fruits.  The  result 
in  that  In  my  opinion  almost  all  wholesale  grocers  will  show  an  inventory  on 
-Tanuary  1. 1022.  that  will  give  a  profit  in  the  operation  of  their  business  during 
the  latter  half  of  this  year ;  but  they  will  show  a  loss  In  the  operation  of  their 
business  for  the  whole  year.  There  Is  no  doubt  about  that.  I  do  not  think 
anyone  expects  to  show  a  proflt  for  the  whole  year.  But  I  think  the.v  will 
show  a  proflt  for  the  latter  half  of  the  year.    And  then  I  think  the  banks  will 
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Hay  to  tbeiii :  "  You  apparently  have  worked  your  way  throiiKb  the  storm.  Now 
be  ciireful  and  proceed." 

Mr.  Chalniiiiii  an<l  Kfiir)eiiien,  1  u-ant  to  say  to  you  that  in  my  own  territory 
tiie  niveiitorlcH  iif  tlip  Iwt  iit  this  .lanuao'  will  not  ext-«d  20  per  cent  of  the 
iiiventoiiea  <if  one  year  B)!o.  Two  lioiiaes  in  niy  territory  Imd  luventorlea  one 
ypiir  n;:«  of  ^■>,<NM).000  eadi,  of  food  products  of  every  deiH-ription.  This  year 
eacli  iif  these  hiiUNex  Is  under  iiiHt  nut  Inns  to  hare  itK  iViveiitory  un<ler  Sl.000.000. 

Now.  If  you  will  Just  consider  that  situation,  tiow  could  thone  men  buy  foods 
In  the  quantities,  even  approxlmatelj-,  that  tbey  used  to  buyV  That  will 
answer  the  question  propounded  by  our  Vlrfdnla  friend  who  s[>oke  of  tive  Job- 
hem  making  up  one  carload..  1  inljcht  buy  a  carloiid  of  1'h,  2's  and  3'b  Mary- 
land toniatoeti  for  a  house  in  ClevelamI  which  iHst  year  <lid  $18,000,000  worth  of 
busliieHs.  That  merely  lllustrotes  that  tbey  were  buyinn  In  the  llRhtesi  pos- 
sible fashion,  and  their  only  hoiJe  was  to  eause  a  turnover  and  yet  not  in- 
creatM-  their  stock  Imt  pernrii  them  to  tcet  )>BCk  their  )unuey  and  reduce  their 
hnuk  loans, 

1  want  to  clve  it  as  uiy  opinion  that  there  is  not  a  shelf  in  these  I'nitei] 
States  which  has  carried  in  previous  years  canned  tomiitiwH  which  does  not 
have  on  it  to-day  some  canned  tomatoes. 

Mr.  liREKD.  You  are  rt>ferrinK  now  to  Jobhera? 

Mr.  KaoEHLifr  I  have  reference  to  retallem,  not  Jobbei's.  The'  Jobbei's  all 
can-v  tomatoes,  tliere  Is  no  question  about  tlnit.  But  they  are  not  carrying 
S1R,()0()  worth,  thoutch  some  have  $1,500  worth.  But  they  have  tomatoes,  and 
If  n  retailer  wants  tomatoes  anyone  can  buy  them. 

Just  why  the  demand  for  tomatoes  has  ceased  to  such  an  un understandable 
extent  none  of  us  know.  But  It  is  not  necessary  for  a  wholesale  distributor 
to  liave  lis  h<iu8e  tilled  with  10,000  or  20.000  or  30.000  or  40,000  or  aO.OOO  cans 
<if  tomatoes  In  order  to  make  minned  tomatoes  sell. 

In  the  situation  like  the  one  we  have  Just  passed  through  the  canner  has 
suffere*!.  Indeed  be  has.  But  where  lie  made  hts  nrititake  was  In  anticlpatluK 
another  increase  in   values  of  food,  iinil  It  did  not  come.    He  Just  guessed 

Bat  the  wholesale  grocer,  on  the  other  hand,  has  lost  a  lot  more  money 
than  tlie  canneK.  The  wholesale  grocer  lias  lost  so  much  money  that  bis 
entu-e  surplus  is  gone,  and  In  many  instances  Ills  common  stock  is  not  worth 
50  cents  on  the  dollar.  But  they  are  functioning  Just  the  same,  and  they  will 
conte  throuitb  If  the  latter  half  of  the  yenr  will  reveal  a  profit  so  that  the 
t>anks  will  again  feel  they  can  finance  them  successfully. 

The  brokers  of  this  country  have  no  capital.  The  Paul  Kroehle  Co.  In  10 
years  has  not  bought  a  penny's  worth  of  merchandise;  they  reeeH.  Tet  It  has 
been  impossible  for  us  to  make  money  this  year,  because  we  could  not  sell. 
But  we  are  not  discouraged;  nor  do  we  think  If  the  meat  packers  came  back 
to  where  they  were  before  tbey  would  offer  any  solution  to  this  difficulty. 

Now,  gentlemen  of  the  committee,  I  will  be  glad  to  attempt  to  answer  any 
questions. 

The  Chairman.  Any  questions.  Judge  Hainer! 

Judge  Haineb.  You  think  it  Is  against  public  policy,  or  rather  I  would  say 
against  public  interest,  to  permit  the  exportation  of  farm  products? 

Mr.  KaoEHLE.  Do  you  mean  by  the  meat  packers? 

Judge  Haingk.  Yes :  or  anyone  else. 

Mr.  Kkoehle.  There  Is  nothing  in  the  world  against  exporting  except  the 
exchange.  Do  you  realise  that  a  can  of  corn  retailing  at  IB  cents  in  this 
countrj'  would  have  to  sell  at  eighty  times  that  price  in  Germany?  If  a  mark 
be  worth,  say,  25  cents,  as  against  $20.  then  it  Is  only  one-eightieth,  and  you 
take  a  dime  of  our  money  and  it  is  worth  eighty  times  tlmt  in  Germany.  How 
can  you  in  the  face  of  thut  condition  export  foodstuffs? 

Judge  Haineb.  What  Is  the  extent  of  the  exportation  of  foodstuffs? 

Mr.   KaoEHtE.  Right   now,   do   you  mean? 

Judge  Haineb.  No;  prior  to  this  year. 

The  Chairman.  Prior  to  the  present  situation,  I  take  It  you  mean. 

Mr.  Kboehi£.  Prior  to  the  packers'  consent  decree  I  Imagine  lie  means. 

Judge  Haineb.  Yes:  prior  to  this  decree. 

Mr.  Kbobhlb.  There  was  a  heai-j-  exportation  of  foodstuffs. 

Mr.  Bbegd.  During  the  war,  do  you  mean? 

Mr.  KaoEBLB.  Yes,  sir. 

Judge  Haikeb.  Was  there  not  an  exi»rtfltion  of  foMhutufEs  before  the  war? 
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Mr.  Kbokhle.  Yes;  there  were  certain  pi-odui-te  In  rhla  country,  for  instance, 
apricots  In  California,  90  per  cent  of  the  entire  crop  waa  sold  in  Oermany. 
And  there  was  always  a  large  proportion  of  the  pruueti  sold  over  there,  but  not 
so  much  of  canned  foods. 

Tlie  CHAUiMAn.  Any  question-^.  Mr.  Hall? 

.Mr.   Hall.  I    beHe\e   not. 

The  Chaibuan.  Did  the  meat  paclier  use  your  service  to  any  extent  before 
this  confient  decree? 

Mr.  Kbobhle.  The  brokers  In  Chicago  did  sell  to  the  meat  packers.  We  In 
Cleveland  did  not ;  ttiat  ia,  my  concern  did  not. 

The  Chaibuan.  Do  you  feel  that  if  the  meat  packers  were  permitted  to  go 
back  into  this  business  there  would  cease  to  be  a  necessity  for  your  aervlces? 

Sir.  KBtwHLE.  Absolutely,  there  Is  no  question  about  that.  The  iiituatlon  is 
tills:  That  If  they  want  something  and  can  not  get  it  in  any  other  way  they 
will  buy  It  througli  brokers.  In  otlier  words,  if  tliey  want  something  they  will 
^t  it  anyway  they  have  to  get  It.  They  bought  all  their  pineap[ile  supply  that 
nay  to  start  with  but  wound  up  with  buying  none  of  it  that  way.  They  found 
mme  way  to  absorb  the  Interrening  mediums. 

The  Ghamman.  Your  theory  is  that  tor  a  while  they  would  utilize  the  serv- 
ice of  the  broker  bnt  that  eventually  they  would  come  to  such  a  position  that 
ttiere  would  t>e  no  necessity  for  the  broker? 

Mr.  KaoEBLG.  Absoiutely,  And  you  might  put  that  in  another  way.  There 
n-ould  t>e  no  need  for  the  broker  to  assist  Uiem  in  procuring  their  supplies. 
and  after  getting  their  supplies  they  would  not  need  the  broker  to  dispose  of 
iliem.  It  is  ray  honest  opinion  that  tile  meat  packer  was  only  beginning  to 
realise  the  enormous  opportunities  within  hie  grasp.'  and  that  he  felt  so  guilty 
owing  to  the  fact  that  monopoi.v  was  within  his  control  that  he  did  ^ter  into 
this  consent  decree  under  the  circainstaDces  existing. 

The  CMA1BMA&,  Ycu  represent  as  broker  u  number  of  canners,  I  presume? 

Mr.  Kboeitle.  Yes. 

The  Chatmian.  Did  you  ever  talk  with  any  of  those  canners  about  this  con- 
sent decree? 

Mr.  Kroehle.  Oh,  yes. 

The  Chaibhan.  What  is  the  sentiment  among  the  canners  with  n4iom  you 
have  talked? 

Mr.  Kboehlb.  Mr.  Chairman,  outside  of  a  few  canners  who  hare  a  peculiar 
thought  on  the  causes  of  the  eslsting  situation,  they  all  say  it  can  not  be ;  that 
it  would  mean  their  destruction,  the  destruction  of  the  entire  fabric  of  dis- 
tribution of  food  products. 

I  want  to  say,  if  I  may,  that  I  think  at  Chicago  there  were  three  inOuences 
which  caused  the  resolutions  committee  to  pass  that  flrst  resolution  advocat- 
Idk  a  modtflcation  of  this  consent  decree. 

Mr  .STE:vENa.  Is  that  the  western  canners? 

Mr.  Kroehuc  Tea.  sir.  In  the  flrst  place,  the  chairman  of  the  committee 
was  the  representative  of  the  Fremont  Kraut  Co.  On  thfat  committee  were 
other  men,  without  mentioning  their  names,  who  were 

Mr.  Breed  (interposing).  Why  do  you  mention  tlie  representatlTe  of  the 
Fremont  Kraut  Co.? 

Mr.  Kroehle.  Because  we  know  that  they  werv  owned  ■  liy  Armour  &  Co. 
We  knew  that  unquestionably. 

There  were  three  influences,  as  I  have  said.  There  was  this  flrst  one  that 
'  have  mentioned.  Then  there  was  the  influence  of  these  three  wonderful 
uieii  on  that  committee  who  said  to  me  it  was  un-American  to  refuse  the 
meat  packers  the  privilege  of  doing  what  any  other  company  In  this  country 
liiil.  Their  interpretation  of  Americanism  was  their  own  opinion  of  the 
lltierty  and  freedom  allowed  in  this  country,  and  It  waa  not  a  consciousness 
of  the  fact  that  our  interpretation  of  Americanism  must  be  that  exactly  as 
laid  down  by  the  laws  of  this  country.  Primarily  the  theoi7  of  Americanism 
is  that  there  shall  be  no  monopoly  in  this  country. 

Then  the  third  Influence— and  I  think  1  am  answering  the  question  that 
jnu  have  been  aaldng  each  one  I  have  heard  you  question  to-day — the  third 
influence  was  that  of  pique.  The  wholesale  grocer  is  so  proud  and  always 
has  been  so  proud,  because  money  was  his  middle  name,  that  when  he  was 
not  able  to  function  as  he  formerly  had  functioned,  was  not  able  by  reason  ■ 
"f  his  financial  condition  and  an  unfavorable  market,  and  probably  every- 
thing else,  to  order  as  he  had  done,  he  did  not  come  out  and  tell  the  real 
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truth.  He  thtniiilit  It  was  LiB  chance  to  tell  th«  canner  that,  hy  hooky,  he  wan 
DOt  KoInK  to  buy  futum  any  more  like  he  formerly  did.  That  fitatement 
by  the  wholesale  grocer  could  not  be  tlterally  true:  the  very  nature  of  the 
wholesale  grocery  businesa  demands  the  aellinfc  of  fnturea.  Tou  can  not 
crowd  tnto  a  few  niontha  the  volume  which  It  la  posalbte  to  have  spread  over 
12  months.    Do  you  follow  me? 

The  Chaibman.  Tes. 

Mr.  KsoEHLz.  But  that  Is  what  he  said.  And  the  cannera  took  him  literally. 
And  then  this  year  It  waa  home  out  by  reaaon  of  the  wholesale  grocer  not 
buying.  So  the  canner  aaid :  He  said  he  would  not  huy.  and  he  has  not  hnueht. 
so  he  means  what  he  says;  and.  by  heck,  we  can  not  Bnance  oureelvea,  so  lei 
UB  look  to  heaven — and  that  la  the  meat  packer  of  Chicago.  It  is  Just  a  esse 
of  the  dealre  in  a  general  slclmesa  for  a  panacea  to  meet  one's  ailments. 

In  my  paper  read  before  the  Western  Canners'  Association,  I  begged  them  to 
remember  just  a  couple  of  years  ago  how  they  got  along  so  beautifully,  and 
how  two  men,  one  on  either  side  of  the  fence,  were  doing  busioeeB  t(«ether. 
and  that  they  are  the  same  men  to^ay.  I  urged  them  to  stop  and  consider 
the    troubles  of  the  other  fellow  instead  of  only  thinking  of  their  own  troubles. 

This  la  not  a  case  of  imagination,  Mr,  Chairman,  but  the  canner  only  realized 
be  was  in  difficulty  and  could  not  sell  his  peck ;  and.  on  tlie  other  hand,  the 
wholesale  grocer  only  realized  that  hla  banker  had  said :  You  can  not  have 
another  nickel,  and  that  he  ndght  have  to  go  out  of  buainesa.  And  in  that 
situation  it  was  but  a  case  of  human  nature — each  wholesale  grocer  and  each 
canner  was  blind  to  the  troobles  of  the  other.  He  did  not  care  a  contiDMital 
what  the  troubles  of  the  other  were. 

But  at  this  convention  In  Chicago  the  saner  minds  In  the  industry  fully 
realized  the  conditions  confronting  them,  and  had  no  doubt  that  within  five 
years  if  the  meat  packers  were  again  to  reenter  the  trade  and  handle  these 
grocCTy  Items,  they  would  be  put  out  of  business. 

Now,  the  Influence  of  the  wholesale  grocer  of  which  you  apeak  was  there. 
absolutely,  and  can  you  wonder  at  it?  The  wholesale  grocer  said  to  the  can- 
ner: Did  not  we  always  function?  Did  not  we  always  get  olong  riirht? 
The  wholesale  grocer  was,  quite  naturally  I  would  say,  frightened  by  the 
poBslbtllty  of  the  reentry  of  the  meat  packers  into  these  unrelated  lines.  It  U 
human  nature  that  the  wholesale  grocer  would  say  to  the  canner :  If  yon 
favor  a  modification  of  this  consent  decree  we  are  both  going  ont  of  busiuesB, 
and  I  can  prove  it 

The  Ckaibmam.  So  the  theory  of  that  ChlcaKO  meeting  Is  that  as  betivppn 
the  canners  and  the  wholesale  grocers  It  was  a  thought  of  open  confession  that 
was  good  for  the  soul. 

Mr.  Kroeble.  It  was,  absoluttiy;  and  it  was  demonetrated  by  the  retiring 
of  those  conference  committees,  which  met  and  talked  over  their  troubles,  and 
realized  they  were  the  same  men  they  had  been  before,  and  agreed  to  bury  the 
hatchet  and  to  flght  together  this  menace  which  absolutely,  without  any  man- 
ner of  doubt  in  anybody's  mind,  meant  an  elimination  of  each. 

That  It  would  mean  an  elimlnatiou  of  the  broker  Is  certain,  for  there  would 
be  no  place  left  for  him  when  they  get  control  of  this  matter ;  I  mean,  when 
the  meat  packers  got  control. 

To  answer  your  question  about  the  broker,  whether  or  not  he  Is  essential, 
wten  you  consider  that  if  the  broker  were  eliminated  the  railroads  would  be 
clogged  and  the  expense  of  doing  business  infinitely  Increased ;  and  not  only 
would  the  expense  be  Infinitely  increased,  but  It  would  be  Impossible  to  move 
goods. 

In  my  paper  read  at  Chicago  1  said  as  long  as  there  are  independent  pro- 
ducers and  independent  bnyera  there  will  be  brokers,  but  when  the  time  shall 
come  that  there  will  be  only  one  producer  and  only  one  buyer  th«i  there  will 
be  no  further  need  for  a  broker.  That  would  mean  the  elimination  of  the 
wholesale  grocer  and  the  elimination  of  the  Independent  canner. 

It  Is  not  difficult  to  conceive,  is  It,  that  if  Armour  &  Co.  would  take  over  the 
output  of  the  California  Cooperative  Canneries — which.  Incidentally,  when  they 
went  to  them  did  not  mean  much,  I  mean,  they  did  not  amount  to  much,  they 
were  Incooseqoential  in  quality  of  production  in  California  ;  but  when  they  say 
we  must  have  these  fruits  and  we  will  finance  the  opening  of  various  canneries, 
.  and  yon  go  to  It  as  rapidly  as  you  can,  there  is  a  wonderful  opportunity  for  the 
management  of  the  Callfomia  Cooperative  Canneries.  That  Is  a  large  name,  but 
the  boslDess  was  not  much.  The  vision  of  the  meat  packers  in  Chicago,  In  the 
matter  of  the  volume  of  food  which  they  would  require,  was 
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it  would  simply  aghast  any  mortftl.  When  Armour  would  ask  for  1,000,000  cases 
<)f  choice  peaches  when  there  was  practically  not  that  many  packet!  In  the  State 
<if  Calirornla,  they  did  not  know  what  to  think  of  It.  Armour  &  Co.  with  their 
enormous  resources  could  finance  anything. 

The  Chaibman.  Any  questions,  Mr,  Hall? 

Mr.  Hall.  Suppose  we  were  to  permit  them  to  dlstrihute  goods,  hut  keep  them 
out  or  the  canning  buslneas? 

Mr,  KsoEHLE.  Distribute  what? 

Mr.  djkix.  Canned  goods. 

Mr.  Kbobrle.  On  the  open  market? 

Mr.  Hau.  Yes. 

Mr.  Kroehle.  It  would  be  exactly  the  way  It  was  before  the  consent  decree 
\\a>'  altered.     He  does  not  have  to  own  If  he  can  buy. 

-Mr.  Hali_  That  is  what  you  fear? 

Mr.  Kroehle.  No  ;  I  merely  fear  his  havlAg  control  of  all  things  that  are  for 

Mr.  Bbeed.  I  would  like  to  say  In  the  record,  in  behalf  of  the  wholesale 
Krocers,  that  Mr.  Kroehle  has  8tat»l  a  series  of  well-known  and  yet  seml- 
coLilidentlal  facts  with  respect  to  th#  wholesale  grocers'  financial  condition  and 
their  situation  In  a  way  that  I  doubt  whether  any  wholesale  grocer  could  make 
ii  better  or  more  honest  statement 

I  would  like  also  to  call  attention  to  the  fact,  as  evidencing  the  dIaposltloD 
"t  the  banks  toward  the  Jobbers  of  the  country,  that  the  Comptroller  of  the  Cur- 
reuty  calleil  upon  the  banks  publicly  to  adopt  a  policy  with  respect  to  insisting 
upon  reduction  of  Inventories,  and  I  will  ask  Mr.  Kroehle  if  that  is  not  within 
his  recoHecttlon? 

Mr.  Kroehle.  Absolutely. 

Mr.  Bbeed.  I  would  also  call  attention  to  the  fact  that  the  bankers  have 
iDsisied.  as  the  gentleman  has  stated,  that  Inventories  must  be  reduced,  and  it 
not  only  covered  the  wholesale  grocery  line  but  extended  to  all  other  lines. 

Mr.  Kkoehlb.  Tea,  sir. 

.Tudge  Haineb.  To  curtail  credit? 

Mr.  Bbeed.  Yes. 

Mr.  Stevens.  You  stated  that  if  the  meat  packers  were  allowed  to  come  back 
Into  the  handling  of  unrelated  products  you  thought  they  could  force  starvation. 

Mr.  Kbobhle.  If  they  were  permitted  to  operate  only  in  export  business,  and 
that  was  the  thought  that  was  particularly  conveyed  to  me  in  the  question,  that 
probably  it  might  result  in  that.  I  say  if  they  are  permitted  to  do  that  they  can 
buy  all  there  Is  for  sale  In  any  line,  and  If  there  Is  nothing  left  for  conaumpUoB 
in  this  country  they  can  force  further  modlflcatlon  of  the  decree. 

Now,  gentlemen,  I  thank  you  very  much  for  this  opportunity  to  be  heard. 

The  Chairman.  The  committee  Is  very  glad  to  have  heard  you. 

Mr.  Briggs.  Mr,  Chairman,  just  before  you  adjourn  may  I  say  a  word. 

The  Chairman.  Do  you  wish  to  get  away? 

Mr.  Brioos.  Yes ;  If  you  pleaae. 

The  Chairman.  All  right,  state  your  name. 


Mr,  Briogs.  I  heard  the  statement  of  the  Virginia  canners  about  their  failure 
to  ^t  a  market  for  their  goods,  and  in  reply  to  that  statement  I  wish  to  say  that 
<luring  the  years  1918  and  1919  these  canning  machinery  men  that  put  up  ma- 
chinery for  canning  purposes  had  men  going  over  the  States  of  the  North  estab- 
lishing small  canneries.  One  was  established  in  my  own  county  and  another  one 
Id  the  adjoining  county.  I  used  to  buy  all  my  tomatoes  mostly  from  Virginia. 
Since  that  cannery  was  put  In  I  have  taken  their  outpnt  and  have  not  bought 
iLoy  tomatoes  from  Virginia. 

.\notber  thing  is  the  slump  came  In  1919  and  those  tomatoes  I  bought  they 
trere  not  all  sold  until  this  year.  I  took  their  output  last  year  and  have  over 
tbree-fonrtha  of  them  on  hand,  I  could  not  take  them  this  year  because  the; 
will  not  keep  over  a  year  or  two  in  stock.  This  general  slump  came  at  a  time 
when  we  did  not  have  a  demand,  and  I  want  to  say  that  we  have  always  had 
tomatoes  whenever  they  were  needed.  I  believe  tomatoes  being  a  luxury  is  why 
the  consumers  are  not  demanding  them  as  much  as  they  did ;  they  find  they  can 
eet  along  without  them. 
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JiiilfTe  Haiseb.  Tliey  are  h  necessity,  are  ttiey  not? 

Mr.  Bmcos.  No,  sir ;  I  think  they  would  probably  be  clnssol  sa  a  luxury 

.ludge  Haineb.  I  thought  they  were  oonsidered  a  itecessit.v. 

The  Chair&ian,  The  committee  will  now  adjourn  to  meet  again 
morning  at  10  o'clock. 

(Whereupon  at  5  o'clock  p.  ni.  the  i-oninilttee  adjourned  until  tii-inorri>u, 
Wednesday  morning.  December  7.  1921,  at  10  o'clock.) 

Wra>NE8DAT,  Deoember  7,  ist]. 
The  committee  met  at  10  o'clock  a.  m.  In  room  704,  Department  of  Commerce, 

pursuant  to  adjournment  on  yesterday,  Hon  Herman  J.  Galloway  (chairman) 

presiding. 
The  Chaibmak.  Gentlemen,  let  us  proceed  with  the  lieurlnK. 
Mr.  BARKinT.  BIr.  Chairman,  may>l  make  a  little  stAtementT 
Tlie  Chajbman.  Xim.     Give  your  name  anA  whuni  yrm  repiPNi-nt. 


Mr.  Bahbett.  Mr.  Chuirnian.  1  iiiii  Sir.  X.  M.  Hairett,  of  ihe  [■"cdeitil  Ti-aili' 
Commission  statt.  1  would  like  to  furnish  sonie  luforiniLllun  which  the  coni- 
in.tteee  asked  for  on  yeaterday. 

The  Chaibuan.  You  may  reud  It. 

Mr.  Baerett,  Mr.  Bode  quoted  from  page  241,  jiart  4,  Mr.  Amioiir's  r^ 
marks : 

"  It  will  Interest  producers  to  known  that  in  onler  to  help  the  fruit  groweri' 
of  California  to  get  more  for  their  products  without  It  costing  the  cunNuuipr 
more,  we  have  under  consideration  a  plan  to  a'd  them  to  flnance  a  cooi)eriitivf 
fruit-packing  plant  of  their  own.    We  expect  to  do  the  illHtributing  for  tliein.' 

The  question  arose  as  to  the  source  and  date  of  these  remarks.  Investiim- 
tion  of  the  trade  commission's  records  shows  that  Mr.  Armour  so  espreseed 
himself  on  January  21,  1919,  at  n  hearing  before  the  House  Committee  or^ 
Interstate  and  Foreign  Commerce  on  H.  B.  13324,  a  bill  to  regulate  the  lueiii 
packing  ln<lustry.  'The  quotation  was  from  a  carefully  prcpiired  statemeiil 
by  Mr.  Armour,  which  he  read  before  being  cross-examined.  It  appears  on 
page  045,  part  4.  of  the  record  of  the  hearings. 

Mr.  BRKBn.  You  say  in  "the  hearings"  did  you  mean  tiio  Fedenil  Tmile 
Commission  hearings? 

Mr.  Barrett.  No  ;  of  Ihe  congressional  committee.  On  yesterday  Judw 
Hainer  asked  a  question  which  nobody  Heeinetl  to  he  able  to  answer  niTliaiHl. 
He  askeil  what  was  the  total  productiEm  of  rice  in  the  I'nited  States  for 
1917.  I  have  here  the  Year  Book  of  the  Depurtnient  of  Agriculture.  Ifll*"- 
On  page  503  it  gives  the  total  prniluctlon  of  rice  in  1JH7  of  9G4,gT2.0Oi)  pounds. 

Judge  Hainek.  How  much  was  exported  for  the  yeur;    Have  you  got  tliat! 

The  Chairsian.  Suppose  you  give  Iwth  the  laiprn'ts  and  exports. 

Mr.  Barbbtt,  The  exports  and  Jmiwi'ts  weiv  about  the  snme :  one  sN'Ut 
offset  the  other.  The  exports  were  12.720345  poundw— as  agaiuKi  Ihe  9(M.07J.noii 
pounds  produced  in  this  conittry.    The  Imixirts  were  11,4.^9,9^  pounds. 

Mr.  Breed,  Slay  I  ask  if  that  is  known  ns  rough  riceT 

Mr.  Barbbtt,  It  says  here,  on  page  .506,  "mostly  cleaned  rice,"  The  Fetleral 
Trade  Commission's  report  stated  that  Armour's  purchaseB  and  accumulations 
for  11  months  ending  February  2,  1918,  were  31.000,000  pounds. 

The  Chairman.  Did  you  say  .^1,000,000  pounds? 

Mr.  Barrett.  Yes,  sir;  against  the  production  in  1917  of  964,972,000  pounds. 
Thnt  11  months'  period  Ig  not  exactly  coincident  with  the  calendar  year. 
but  it  is  obvious  that  any  purchases  made  in  January.  1918.  must  have  been 
from  the  1917  crop. 

.Tndge  Hainer,  Another  thing  the  chalrninu  asketl  was  the  price  tlie  (Hjh 
sumers  received  that  year. 

Mr.  Barrett,  These  purcbHses  and  accumulations  of  Armour  for  11  mwiths 
ilgure  out  3.2  per  cent  of  the  total  crop,  which  is  very  different  from  the  one- 
ninth  of  1  per  cent  frequently  alluded  to  on  yesterday. 

Judge  Hainer.  That  is  what  Mr.  Campbell  testified  to,  was  It? 

Mr.  Barrett.  I  think  Mr.  Campbell  was  mlsnnoted.  He  said  nine-tenths  of 
1  per  cent  and  not  one-ninth  of  1  per  cent.  Of  course,  both  those  flgute*  sre 
very  much  less  than  3.2  per  cent. 
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The  Chaisuan.  Have  70a  the  price  paid  to  the  producer  for  rice  during 
that  period? 

Mr.  Basbett.  No;  I  have  tbe  wHotesale  price  per  pound.  This  is  all  from 
the  Department  of  Agriculture's  Yearbook.  We  made  no  original  Investiga- 
tions of  this  matter.    This  gives  the  wholesale  price  per  pound. 

Air.  Breed.  Mr.  Chairman,  ma;  I  ask  if  the  Department  of  Justice  has 
received  any  telegram  from  the  National  lietall  Grocers'  Association? 

The  Chaibman.  The  department  has. 

Mr.  Brbbd.  May  It  be  read  Into  the  record?  We  understand  that  the  execu- 
tive committee  of  that  association  acted  on  yesterday. 

The  Chaibman.  We  are  willing,  of  course,  ttiat  It  should  go  into  the  record 
if  they  wish  It  put  In  the  record  of  our  oral  heariogs. 

Mr.  Breed.  We  would  like  to  have  it  in  the  record,  as  we  received  a  tele- 
gram saying  that  they  had  taken  official  action.  Being  unable  to  be  here, 
as  their  executive  session  Is  now  going  on,  we  thought  that  we  would  ask 
if  you  had  received  notice,  and  If  so,  what  it  was. 

The  Chaibman.  I  do  not  feel  that  we  have  any  authority  to  read  tUs  tele- 
gram into  the  public  record  of  our  hearings.  If  you  Iiave  any  authority  from 
that  association  authorizing  you  to  do  so  we  will  be  very  glad  to  furnish  you 
with  this  telegram  so  that  you  may  read  It  In.  But  the  committee  lias  not 
Kucli  authority  unless  expressly  stated,  and  It  is  not  so  stated. 

Mr.  Bbeeo.  We  have  no  definite  authority  from  the  National  Retail  Grocers' 
Association,  and  In  no  sense  represent  them,  but  are  endeavoring  to  bring  t>etore 
your  committee  all  the  evidence  we  can  Indicating  the  sentiment  of  the  difEerent 
trades  toward  modification  of  this  decree.  We  have  received  the  telegram  and 
it  Is  as  follows: 

"We,  the  executive  board  of  the  National  Association  of  Retail  Grocei-s  of 
the  United  States,  In  semlannnal  meeting  assembled,  do  hereby  enter  vigorous 
protest  against  any  modification  of  the  packers'  consent  decree.  Being  In  close 
contact  with  the  consuming  public,  we  feel  their  interests  will  be  best  served 
if  the  consent  decree  remains  undisturt)ed. 

"  Nationai.  Association  of  Retail  Grocers, 

"  H.  C.  Balseoeb,  Secretary, 

"  Fbancis  B.  Cauper,  Preaident." 

The  telegram  Is  addressed  to  Attorney  General  Harry  M.  Daugherty  and 
is  dated  December  6. 

I  would  like  to  call  the  committee's  attention  to  the  fact  that  this  Is  a 
national  organization,  and  that  the  retail  grocers  of  the  United  States  number 
somewhere  between  300,000  and  350,000  members. 

1  would  also  like  to  read  an  extract  from  the  National  Retail  Grocers'  Bulle- 
tin, which  la  the  oQIcial  organ  of  that  organization,  for  November,  1921.     It  Is  a 
very  brief  statement  of  tbeir  position  and  found  on  pa^e  Ifi  Ireiullngl  ; 
"To  OUT  afflUatUnis: 

"You  are  no  doubt  entirely  familiar  with  the  much  d'scusJied  proposition  of 
Ihc  Big  Five  meat  jiackers  reentering  the  wholesale  grocery  buHluess. 

"As  you  know  on  February  27,  1920,  they  agreed  with  the  Un!t«d  States 
Government  to  discontinue  handling  groceries;  and  you  also  know  what  effort 
in  now  being  made  to  set  aside  the  afcreeiuent  made  iit  that  time. 

■'  The  entire  subject  has  been  so  thoroughly  coverwl  by  the  grocery  trade 
[lapers  as  well  as  the  dally  newspapers,  that  we  will  not  go  Into  detoil  except 
to  bring  to  your  attention  the  situation  as  we  see  it,  for  we  feel  that  it  Is  es- 
tmnely  important  the  retail  grocers  <it  the  United  States  express  themselves 
on  this  matter  immedintely. 

"  Now,  we  have  no  quarrel  with  the  packers.  As  a  matter  of  fact,  we  really 
have  more  contentions  with  jhe  wholesale  grocers.  But  as  a  matter  of  public 
policy  and  welfare  we  do  not  think  It  Is  safe  or  healthy  for  the  Nation  for 
any  of  our  important  essential  commodities  or  industries  to  be  controlled  by  a 
small  set  of  Individuals. 

"We  take  this  position  without  qualification  on  an.v  line — whether  it  be 
foods,  manufacturing,  transportation,  agriculture,  as  well  as  government  ac- 
tivities. 

"The  packers  are  a  tremendous  factor  In  the  preparation  and  distribution 
of  meat  products.  Whether  they  are  a  monopoly  or  not  Is  not  the  object  of 
this  circular.  The  fact  remains,  however,  that  they  have  things  pretty  much 
their  own  way  In  the  meat  business. 
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"  If  they  were  to  become  xtmUurly  enttrnclietl  In  tlie  wbulomile  icc^ery  biwl- 
new  you  con  reatllly  appreciate  what  n  tretnt-ndoun  Krlji  a  cniupiiratlvely  fen- 
meo  would  have  on  the  entire  food  xupply  of  the  United  Stntes.  Would  that 
be  a  good  thing?  It  ifs  easy  to  agxtre  If  thoy  had  a  similar  bold  on  the  whole- 
sale grocery  buslnew  of  the  country  It  would  be  but  tlip  flrHt  step  and  but  a 
comparatively  simple  matter  for  tliem  to  monopolize  the  entire  retail  tooil 
business  as  well  by  consolidating  and  absorbing  the  rapidly  growing  auil  In- 
creasing number  of  chain  systems," 

That  means  the  chain  retail  store  systems. 

"  Now,  this  Is  not  a  far-fetched  Idea  or  radical  coiiclusluu,  the  big  Interests 
think  and  plan  in  such  terms  and  on  such  gigantic  production: 

"Then— where  would  your  Individual  retailer  beV  What  would  become  uf 
our  land  of  oiiportunlty?  The  anibitlouH  clerk  who  Ik  Inspired  by  the  hope  nf 
some  day  having  u  business'  of  his  own  could  no  longer  look  forward  to  that 
goal,  tor  the  entire  feed  business  of  the  Nation  would  he  so  constltutod  thai 
all  we  could  expect  would  be  to  be  <;lerkB  for  s  gigantic  corporation. 

■'fl'hflt  would  lie  the  ini-entlve  or  opiicrtuntty  for  Initlntlve  of  Individual  pd- 
terprise?  The  creative  forces  of  Individual  nnibltloti  and  efTort  so  far  as  the 
food  business  would  be  concerned  would  be  so  badly  stifled  and  handicapped  that 
a  inan  attempting  to  enter  the  retail  grocery  and  meat  business  of  his  own  would 
have  no  chance  whatever  in  comi)etltlon  with  snch  a  system  as  we  have  outlined. 

"Jnst  stop  and  think  It  over." 

Mr.  Breed.  I  thank  you  veiy  much,  gentlemen  of  the  committee. 

The  Ckairuaa.  Have  you  anything  else  you  wish  to  present  now? 

Mr.  Breed.    No.  sir. 

The  Chaiumas.  Mr.  Mursli,  ycu  may  proceed.    State  your  name. 

STATEUENT  OF  XLR.  BENJAHIN  C.  UABSH,  EXECUTIVE  SECBE- 
TAAT  OF  THE  PEOPLES'  BECONSTKUCTION  IiEAQVE,  WASHUTO- 
TON,  D.  C. 

Mr.  ^tlASsu.  My  mime  Is  Benjamin  C  Marsh.  I  am  executive  secretary  of  tbe 
Peoples'  Reconstruction  League,  which  is  a  special  combination  of  progressh-e 
fai-m  «nd  labor  orfianizatlons  to  carry  out  a  program  of  national  legislation,  a 
part  of  which  la  involveil  in  the  pending  tllscusslon  before  this  luterdeparl- 
mentnl  Committee. 
,  If  I  may  go  back  Jiist  a  little  bit  to  state,  Mr.  Cluilrmiin.  why  I  appear  in  this 
matter  at  this  time? 

The  Chairman.  You  may  proceed. 

Mr.  Mabsh.  The  Peoples'  Reconstruction  League  has  been  working  for  packer- 
control  legislation,  and  real  pucker-control  legislation,  and  we  do  not  feel  that 
the  hill  enacted  at  the  last  session  of  the  Congress  goes  far  enough,  but  is  a 
beginning. 

We  urged  very  strongly,  and  prior  to  the  organization  of  tbe  Peoples'  Itecoii- 
structloD  League  the  Farmers'  National  Council  urged,  that  the  provlslouB,  or 
rather  I  would  say  that  the  suggestlone,  recommended  by  the  Federal  Trade 
Commission  to  enable  the  Government  to  control  the  meat-packing  Industry  and 
Us  ramlflcatlons  should  be  enacted  into  law,  and  particularly  that  the  railroads 
should  be  required  to  acquire  all  refrigerator  oars  and  special-equipment  cars. 
Also  to  acquire  the  principal  and  necessary  stockyards. 

I  mention  these  things  because  they  have  a  direct  bearing  upon  the  statement 
which  I  would  make  this  morning. 

Mr.  BUEED.  You  say  you  have  urged  these  things,  before  whom  and  when? 

Mr.  Marsh.  Befoi-e  ccmmittees  of  tbe  Congress  considering  legislation.  I  wiis 
going  on  to  say  that. 

Mr.  BsEBD.  I  beg  pardon. 

Mr.  Mabsh.  All  these  matters  were  presented  before  committees  of  the  Con- 
gress, twth  Senate  and  House.  We  also  urgeii  very  strongly  that  whatever 
agency  was  created  by  this  packer-^wntrol  legislation  to  supervise  the  meat- 
packing Industry  should  have  power  specifically  granted  it  Ijy  such  l^slation 
to  require  tbe  meat  packers  to  go  out — of  course,  after  due  notice  and  court 
approval  if  necessary — to  go  out  of  any  particular  line  of  Industry  when  It 
seemed  proper  for  the  public  welfare  that  they  should  go  out  of  any  particular 
line  of  Industry. 

We  are  perfectly  content  in  saylm;  that,  although  we  have  opposed  the  con- 
sent decree ;  and  I  want  to  be  very  frank  about  It  and  say  that  I  charged  the 
Attorney  General  at  that  time,  so  that  the  record  may  be  clear,  with  haviiis 
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been  In  trimlnal  collusion  with  the  packers  In  making  this  consent  decree.  We 
are  completely  consistent  In  now  asking  tliat  it  be  not  modlQed.  and  for  the  fol- 
lon'ing  reascne 

Judne  Haiveb  (Interposing).  Do  you  refer  to 

Mr.  Mabsh.  Yes;  who  made  the  aKreement  v 
deeree  which  was  entered  by  the  court. 

We  feet  that  we  are  completely  consistent  in 
be  not  niodlBed  at  this  time ;  we  feet  that  we  a      .  .      ^ 

ter,  and  for  the  following  reasons :  The  pactcers  knew  that  they  ought  t 
afraid  of  going  to  jail.  Whether  they  were  or  not  Is  (or  them  to  say,  but  the 
situation  was  such  ttiat  they  ought  to  have  twen  afraid  of  going  to  Jail.  But 
I  do  not  need  to  go  into  that  record.  You  gentlement  are  alt  very  familiar 
nlth  It.  The  meal  packers  knew  that  very  strong  groups  of  producers  and 
coiiaumei'H  were  urging  legislation  such  as  I  have  outlined.  And  it  seemed 
estreraely  apparent,  at  least  tliere  was  a  sort  of  prima  facie  evidence  If  not 
complete  legal  evidence  that  they  felt  very  nervous  over  t>elng  able  to  prevent 
real  packer  legislation,  including  legislation  to  require  the  railroads  to  acquire 
refrigerator  and  special-equipment  cars,  and  including  legislation  to  empower 
the  administrative  or  supervising  agency  of  the  Government  to  keep  ttiem  out 
of  unrelated  lines  of  Industry ;  and  ttiat  sach  legislation  could  be^t  be  killed 
by  getting  a  consent  decree  entered. 

Now,  gentlemen  of  the  committee,  we  are  opposed  to  government  by  con- 
sent decree,  or  legislation  by  consent  decree.  But  we  do  tiot  propose  to  let 
the  packers  get  away  with  their  plan  to  have  this  consent  decree  entered  so  as 
to  kill  adequate  legislation  and  then  come  around  like  gentlemen  who  do  not 
like  to  appear  In  the  daylight,  up  the  back  stairs,  and  have  this  thing  ended. 

Now,  if  the  meat  packers 

Mr.  Breed  (Interposing).  You  mean  after  the  packer  control  bill  has  been 
passed  leaving  out  these  provisions? 

Mr.  Marsh,  Yes.  If  the  meat  packers  would  now  come  around  and  admit  the 
large  part  which  they  had  in  drafting  the  packer-control  bill,  and  would  ask 
for  legislation  to  require  the  railroads  to  acquire  the  principal  and  necessar.r 
stocliyards,  and  to  give  the  Secretary  of  Agriculture  and  his  deputies  power 
to  keep  the  packers  out  of  unrelated  lines  of  business,  and  If  we  had  such 
legislation  on  the  statute  hooka,  then  we  would  not  object  so  seriously  to  any 
modlflcatlon  of  the  consent  decree. 

But  I  hardly  need  remind  you  gentlemen  that  the  meat  packers  have  for  IS 
years  prevented  any  real  packer-control  leglalatlon,  and  thnt  the  present  bill 
is  the  drst  splendid  beginning.  That  we  concede,  because  it  recognizes  the 
riRht  of  the  Government,  representing  producw^s  and  consumers  alike,  that  is, 
all  the  people,  to  begin  to  exercise  adequate  control  over  the  distribution  of 
(he  food  supply  of  the  country.  Now,  needless  to  say,  the  meat  packers  will 
not  indorse  any  such  legislation,  and  their  application— perhaps  I  am  not 
stating  this  legally,  and  you  know  I  am  not  a  lawyer,  not  by  any  manner  of 
means,  but  I  want  to  stick  to  the  facts,  and  I  know  that  in  the  long  run  no 
Inn-  can  remain  on  the  statute  books  which  is  uneconomic.  But  the  meat 
packers  do  not  want  any  interference  with  their  business. 

I  just  cite  this :  The  meat  packers  were  strong  enough  to  prevent  l^iglation 
to  control  them.  In  other  words,  they  were  strong  .enough  to  prevent  legisla- 
tion iiermlttlng  any  Government  agency  adequately  to  control  them.  The  meat 
piicbera  have  to-day,  If  I  remember  the  figures  correctly,  and  I  do  not  know  that 
I  am  up  to  date,  but  they  had  quite  recently  about  93  per  cent  of  the  refriger- 
ator cars.  They  were  strong  enough  to  kill  legislation  which  was  proposed  to 
require  the  railroads  to  acquire  all  the  refrigerator  and  special  equipment  cars, 
BO  that  all  distributors  of  products  carried  In  such  cars  could  have  equal  access 
to  them. 

Now.  gentlemen  of  the  committee.  It  seems  to  us  thoroughly  Illogical,  and 
so  1  say  Improper,  to  further  centralize  and  increase  the  control  and  power 
of  the  meat  packers,  who.  tO'day  are  so  strong  that  they  have  been  able  to 
prevent  the  enactment  of  proper  legislation  by  the  Cougress  to  control  them. 

Gentlemen  of  the  committee,  this  Isaue  does  not  seem  lo  me  to  be  a  question  at 
all  between  the  wholesale  grocers  and  the  meat  packers.  We  do  not  hold  a  brief 
for  either.  We  are  dealing  with  the  Immediate  situation,  which  is  this  as  we 
view  it ;  We  are  trying  to  get,  the  American  people  are  trying  to  get.  the 
producers  and  consumers  alike  are  trying  to  get  something  like  a  common- 
sense  approach  to  sanity,  efflclem?  and  economy  In  our  methods  of  distribution. 
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How  we  «m  trRv*>l ;  how  can  we  travel  fartliest  along  timt  tine?  We  tto  not 
helleve — yes,  I  will  put  it  positively,  so  I  will  say  we  are  confident  we  can  uot 
make  prepress  along  that  line  by  letting  tbe  meat  packers  go  back  Into  the  dis- 
tribution of  thes*  food  products  under  present  conditions. 

You  see,  gentlemen  of  the  committee,  our  opposition  is  al!  promised  uikil 
the  fact  that  there  is  no  legislation  to  enable  the  administrative  branch  of  the 
govemmeDt,  Judge  Hainer,  and  the  Secretary  of  Agriculture,  In  the  Depnrt- 
ment  of  Agriculture,  to  administer  the  pai^ker  control  bill  in  regard  to  these 
things.  Tliere  Is  no  iegisiatloii  to  enable  them  to  carry  out  the  avowed  Intent 
of  this  consent  decree,  and  until  there  is  such  power,  definitely  and  Bpeclflcall.v 
vested  In  the  Department  of  Agriculture,  which  department  is  now  charged 
with  the  control  of  the  packers,  we  are  opposed  to  any  change  in  or  modlHca- 
tion  of  tbe  consent  decree  ne  asked  in  the  uppllcatlon  before  you. 

I  want  to  say  further,  gentlemen  of  the  committee,  that  there  are  some  men 
who,  perfectly  honestly  and  sincerely,  advocate  this  modincation.  1  know 
of  some  Congressmen  who  are  pei-fectly  sincere  and  whose  integrity  Is  abso- 
lutely unquestioned,  and  they  are  rated  as  very  progressive,  extremely  progres- 
sive, and  yet  they  favor  It.  May  1  cite  one  case,  and  I  like  to  look  at  nil  fJdes 
of  a  question  and  reach  my  decision  after  hearing  all  I  can. 

One  Congressman  said :  Our  pea  growers  and  other  farmers  in  our  State  are 
having  difflculty  in  getting  some  of  their  goods  shipped.  That  Is,  In  findirK 
some  purchaser  for  all  their  products,  and  they  sent  them  to  these  canneries.  I 
concede  that,  but  I  doubt  if  that  situation  Is  going  to  he  permanently  heipeil 
by  this  proposed  modification  of  tlie  consent  decree.  For  Instance.  I  can  m» 
see— 1  will  say,  we  can  not  see,  as  I  am  not  spenklng  personally  but'' am  spenh- 
Ing  after  conference  with  our  offlctals— we  can  not  see  how  we  are  going  to 
Improve  the  situation  and  our  present  distributing  system  by  letting  this  mutter 
get  further  Into  tbe  control  of  a  group  of  men,  who  have  a  certain  aisoiini 
of  efficiency  it  Is  true,  but  who  It  seems  to  us  have  not  permitted  the  resnits  tii 
inure  to  the  benefit  of  producers  and  consumers. 

Now,  gentlemen  of  the  committee,  efficiency  for  the  sake  of  speculative  profit 
does  not  benefit  the  American  people.  We  have  got  to  have  eRlclency.  as  well 
as  honesty,  devoted  to  public  service  and  rendering  public  service  at  reasonable 
cost  before  we  can  worship  at  the  shrine  of  efllclency. 

Moreover,  the  meat  packers  have  not  demonstrated  the  100  per  cent  efficiency 
which  they  credit  to  themselves. 

We  believe  that  the  best  way  out  of  this  situation  Is  to  develop  direct  trad- 
ing between  farm  producers  and  city  consumers ;  to  have  commodity  marketing 
of  farm  products  through  cooperative  organization.  We  believe  that  very 
sincerely. 

Why,  gentlemen,  when  we  see  the  chaos  In  the  present  system  of  dlstrlbntion 
we  feel  that  Bernard  Shaw  was  justified  when  he  aald  that  this  earth  after 
all  was  only  an  Insane  asylum  for  the  cosmos,  because  we  waste  hundreds  of 
millions  If  not  billions  of  dollars  in  our  distributive  system,  and  nobody  Is 
satisfied. 

If  there  were  no  alternative  system  for  the  distribution  of  farm  products — 
that  Is,  canned  goods,  sticking  to  the  proposed  modification  of  this  decree  liere 
sought  or  asked  for — if  there  were  no  alternative  but  going  bat^  to  tlie  meat 
packers,  we  would  think  -that  this  application  might  be  seriously  constdered. 
But  there  are  several  alternatives.  There  are  some  distributing  agencies 
to-day,  and  the  farmers  are  rapidly  creating  their  own  distributing  agencies. 

I  think  It  has  a  direct  bearing  on  this  matter,  and  T  would  like  to  cite  a  fuel. 
After  making  a  rather  extended  trip  through  the  West  and  Northwest  last 
summer,  when  I  got  back  here  we  got  In  conference  with  representatives  of 
farm  and  labor  organizations,  and  we  went  to  the  Secretaries  of  Labor  and  Agri- 
culture, and  we  said  to  Secretary  Davis,  of  the  Lnbor  Department :  "  Now,  jou 
have  a  record  of  thousands  of  cooperative  consumers'  organizations  in  Ihe 
cities.  Please  make  that  complete,  because  we  want  them  to  buy  directly 
from  the  farmers."  Then  we  went  to  Secretary  Wallace,  of  the  Department  of 
Agriculture,  and  we  sold  :  "  You  huve«  record  of  thousands  of  farmers'  coopera- 
tlve  organizations,  producers'  cooperative  organizations,  which  are  ready  to 
sell  direct^  to  the  consumer  In  the  cities.  Will  you  bring  that  up  to  date?" 
Mr.  Wallace  agreed  to  do  it,  and  In  a  very  few  weeks  he  brought  that  list  up 
to  date,  and  agreed  to  give  that  information  to  any  labor  or  other  coopersllve 
consttmera'  organization  in  the  cities.  And  we  want  to  establish  a  rwster  and 
establish  a  direct  exchange. 
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Now,  geDtlemni  of  the  committee,  it  will  intereat  70U  to  know  tbat  the 
president  of  the  People's  Reconstnictlon  League  is  a  bona  fldc  farmer.  He  Is 
the  president  of  the  MiiSilgaii  Potato  Qrowers'  Bxchange,  and  is  a  itepubUcan 
State  senator,  and  a  very  progressive  and  lnflueQtlal  man. 

Mr.  Bkkbd.  State  his  name. 

Mr.  Mabsh.  Hon.  Herbert  F.  Baker.  I  am  Just  back  from  a  western  trip, 
and  he  told  mc  they  had  sold  about  8,500  carloads  of  potatoes.  They  tried  to 
s^l  those  potatoes  in  carload  lots  to  central  labor  bodies  In  the  dlflfer«it 
cities  of  Michigan,    we  purpose  to  extend  that  work  and  

Mr.  Daily  (InterpoBing).  Maj  I  ask  you  a  question  there? 

Mr.  Mabsh.  Surdy,  if  Uie  committee  is  willing. 

The  Ghaibuan.  Would  you  rather  not  be  interrupted  until  you  finish  your 
»itatement,  Mr.  Harsh? 

Mr.  Mabsh.  It  doee  not  bother  toe  at  all.  I  merely  wanted  to  see  If  tlie 
committee  la  willing.    And  I  would  like  to  know  who  is  aaklng  me  questions. 

The  Chaisiian.  This  gentleman  la  Mr.  Dally,  who  r^resents  the  National 
Food  Brokers'  Association.  Mr.  Breed  over  here  represents  the  National 
Wholesale  Grocers'  Association,  and  Senator  Smith  represents  the  SouUiem 
Wholesale  Grocers'  Association,  and  Mr.  Stevens  represents  the  Vermont  Whole- 
sale Orocers'  Association. 

Mr.  Mabsh.  I  asked  tbat  question  because  If  I  know  who  Is  questioning 
me  perhaps  I  may  bring  In  some  statements  in  answerto  their  <tBe«U<His  which 
would  more  thoroughly  meet  their  questions. 

Mr.  Dailt.  I  realise  it  Is  not  quite  right  to  interrupt  the  line  of  thougltt,  and 
the  question  I  Intended  to  ask  can  be  asked  later. 

The  Ohaikuak.  You  may  proceed  then,  Mr.  Marsh. 

Mr.  Mabsh.  We  ace  very  sure  that  this  direct  trading  and  comioodity  mar- 
ketli^  in  a  cooperatlTe  way  is  just  b^lnuing  in  this  country. 

Judge  HA1E9EB.  Tour  theory  of  cooperative  marketing  Is  to  reduce  the  over- 
head cost  to  a  minimum,  from  producer  to  consumer,  and  eliminate  as  nearly 
as  poeaible  the  biokera  and  middlemen ;  Is  that  the  idiea? 

Mr.  Mabsh.  Exactly  that,  Judge  Halner.  You  appraise  It  exactly.  But  wt- 
do  not  propose,  and  I  think  this  is  a  point  that  we  emphasize,  we  do  not  pro- 
pose to  scrap  every  exUtlng  agency  for  doing  It  until  we  have  a  substitute. 

Now,  geotien^en,  I  feel  that  we  should  be  profoundly  gratefnl  to  Russia  for 
ahowing  us  bow  not  to  try  to  do  certain  things.  We  want  to  bring  about  some 
changes,  and  very  fundamental  changes,  but  we  are  not  going  to  try  to  skip  a 
generation  or  two,  and  we  have  to  remember  that  the  farmer  out  on  his  farm 
is  absolutely  broke  this  year. 

I  have  heard  the  most  tragic  stwles  froni  faniiers,  who  walked  6  to  8  miles 
in  order  to  hear  me  talk — they  did  that  the  first  time  but  probably  will  not  do 
it  a  second  timp— because  tbey  did  not  have  carfare  or  Uie  cost  of  gasoline. 
We  can  not  work  out  the  mlll«duin  for  them  in  a  mont.ii.  We  liave  to  have 
some  system.  There  muM  be  some  people  Intervene,  admittedly.  There  must 
tte  some  agency  between  the  individunl  producer  on  the  farm  and  the  indi- 
vidual consumer  in  the  cit.y.  Organized,  they  are  an  army ;  disorganize*!,  they 
are  a  mob.  We  are  not  attempting  to  scrap  the  agencies  which  are  now  serv- 
ing them.  But  every  agenoy  which  clalmt;  to  be  rendering  public  service  Is 
going  to  be  called  on  to  prove  tbat  it  Is  in  fact  rettdering  public  service  at  a 
reasonable  cost. 

Sow,  gentlemen,  the  point  about  tbemeat  packers  Is  this:  They  have  been 
convicted— I  do  not  think  that  la  the  word,  because  I  do  not  menu  It  in  a  legal 
seuse — tliey  have  been  proven  to  be  inefficient  and  not.  to  have  rendered  service. 
Now,  I  do  not  hold  a  brief  for  the  wholesale  grocer  or  the  retail  grocer  or  the 
broker. 

Judge  Hainbr.  Mr.  Marsh,  the  Secretary  of  Agrli^ltu re,  through  his  repre- 
sentative, held  Iiearln^  recently  at  Portland,  Denver,  Fort  Wortli,  Kansas  City, 
and  Chicago  with  referrace  to  supervision  and  control  of  stockyards  and  market 
sfKucles  and  had  under  discussion  tentative  rules  and  regulationM  for  the  car- 
rying into  effect  of  the  packers  and  stocliyardH  act.  At  Chicago  we  met  with 
ineat  opposition  oa  the  part  of  commission  men  and  dealers ;  and  in  their  dis- 
cussion tbey  criticibed  very  vebeoiently  the  farmers'  cooperative  marketing 
associatlans  and  referred  to  the  legislation  called  the  packers  control  act  as 
Dasty  legislation  because  it  attempted,  presumably,  to  interfere  witii  the  pri- 
vate business  of  commifision  men  and  dealers  in  the  stockyards.  The  whDli> 
theory  of  tbeir  argument  was  that  the  cooperative  tnarketlng  associations  hail 
no  legal  rights,  in  other  words,  that  they  are  Interfering  with  the  private  busl- 
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ness  of  tbt?  commlsBitrii  men  In  bandlliiB  the  KTeat  llv«-8tocb  IndiLstry  at  Cbl- 
oii)im :  nnd  the  prlnc-lpnl  opposition  ie  tbrouKh  that  source  there.  It  In  th<> 
<>ommlsslon  meu  and  dealera  who  are  oblectlnft  iao«t  atrenuoualy.  And  last 
u'eek  they  flle<i  two  bills  In  eqnlt^  to  enjoin  the  Secretary  of  Afcrii-'ulture  from 
enforrlnfc  the  packers  and  stockynrdg  act  on  the  ground. — — 

Mr.  Bhekd  ( iDterpoalnR) .  The  packers'  control  bill,  do  you  mean! 

Judge  Haineh.  VeH.  On  the  Rround  thnt  It  waa  unconatltutlonal  and  tntn- 
ftml  with  private  bitislnesH.  anil  that  Coneress  had  exceeded  Ita  conetltiitional 
power  In  attemplln);  to  regulate  these  agencies.  Now,  what  Is  the  sentiment 
nnd  feeling  and  effect  of  these  farmers'  cooperative  agencies  in  handling  thb 
great  industry!  Would  you  nay  It  la  for  the  public  Interest?  I  would  like  lo 
liear  from  you  on  that. 

Mr.  Marsh.  Judge  Hainer.  there  have  been  very  few  meaauree.  ho  far  ae  I 
know,  and  i  have  followed  leglalatlon  pretty  closly  for  the  past  five  or  »is 
yean;  there  have  been  very  few  menaures  aa  to  which  there  has  been  surli 
unanimity  of  Indorsement  on  the  part  of  labor  and  farm  organizations,  coil. 
BUmera'  organizations,  and  women's  organizations  as  Is  the  case  with  tile 
packers  control  bill. 

Of  conrse  you  have  a  Job,  we  concede  It.  and  we  pledge  you  our  help  in 
making  your  administration  successful.  Dut  the  very  action  taken  by  those 
cominlsslon  men,  who  in  many  cases  are  tied  up  with  the  meat  packers — their 
action  Is  an  argument  against  modifying  this  consent  decree.  While  I  am  not 
a  lawyer,  yet  It  sometimes  looks  to  me  as  if  when  one  can  get  a  little  escusc 
for  sbavlDg  off  something  from  an  act  or  modifying  It,  then  thu  portal  In 
thrown  wide  open  for  all  sorts  of  amendments  by  which  to  make  the  act  Inop- 
erative. 

Judge  Haiheb.  Do  you  think  that  behind  the  screen  of  the  commission  mt^ 
is  the  dominating  influence  of  the  packers  In  attacking  this  packers  and  stock- 
yards act  or  packers  control  act,  as  It  is  called? 

Mr.  Maksh.  Well,  I  am  afraid  so.  I  would  not  need  to  have  legal  evidence 
CO  convince  me  what  their  gain  is.  I  have  read  a  good  deal  of  the  report  of  fae 
Federal  Trade  Commission.  And,  why.  Just  to  indicate  how  clever  they  are,  a 
bill  was  Introduced  down  here  while  the  Haugen  packers  control  bill  was  before 
the  House  Committee  on  Agriculture.  Introduced,  I  might  as  well  say,  on  behalf 
of  an  alleged  farm  organization,  the  American  Farm  Bureau  Federation,  and 
there  was  a  provlaion  In  It  that  the  meat  packers,  even  If  found  goiUy  of  viola- 
tion of  the  law,  should  not  be  punished  unto  a  second  offense.  I  charged  that 
the  meat  packers'  attorneys  helped  to  draft  that  vlll.  They  denied  it,  more 
or  less.    Finally  I  turned  to  Qeneral  Llghtfoot^ — ■ 

Mr.  Bbebd.  And  who  ia  Qeneral  LIghtfoot? 

Mr.  Mabsh.  Counsel  for  Thomas  E.  Wilson,  Wilson  &  Co.  I  asked  what 
a  certain  section  meant,  and  he  knew  perfectly.  Then  I  had  enough  of  an 
answer.  Later  It  was  admitted  that  they  had  drafted  the  bllj  together.  The 
meat  packers  are  not  omnipresent,  but  I  hope  nothing  else  will  be  so  nearly 
omnipresent  as  the  packers'  baneful  influence. 

Judge  Haingb.  But,  Mr.  Marsh,  under  this  packers  control  net  at  Cblca^ 
the  packers  have  all  registered  and  are  cooperating  with  the  Department  of 
Agriculture:  and  so  are  the  stockyard  men.  The  commission  men  are  the  ones 
who  are  fighting  it.  and  very  bitterly,  not  only  in  Chicago  but  at  Denver  and 
Kansas  City ;  and  not  only  the  commission  men  but  the  live-stock  exchange,  and 
their  talk  is  that  they  are  fearful  of  the  Fanners'  Cooperative  Association 
taking  away  their  business. 

Mr.  Mabsh.  They  have  reason  to  be. 

Judge  Haineb.  I  wish  you  would  explain  the  cooperative  njarketing  system 
as  bearing  upon  this  question.    That  was  the  purpose  oC  my  question. 

Mr.  BxBED.  Would  It  l>e  improper  for  me,  Judge  Hainer,  to  Inquire  who  are 
the  lawyers  representing  those  live-stock  associations  in  the  action  to  enjoin 
the  Secretary  of  Agriculture  from  carrying  out  the  provlslonn  of  the  packers 
control  bill? 

Judge  Haiweb,  Mr.  I*vy  Meyer  represents  the  traders  and  dealers,  2,000  of 
them,  over  the  big  market  idaces.;  and  Mr.  Oodman's  firm  represented  the  com- 
mission men.  Mr.  Levy  Meyer  devoted  about  four  hours  to  argument  befoM 
the  court  and  Mr,  Ck)dman  about  an  hour  and  a  half,  and  they  permitted  me 
to  close  on  behalf  of  the  Government  in  about  an  hour's  argument. 

Mr.  Mabsh.  Isn't  Mr.  Levy  Meyer  counsel  for  Armour  &  Co.? 

Judge  Haineb.  I  am  not  advised.  I  never  met  lilm  t>efore.  Mr.  Breed  would 
probably  know. 
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Mr.  McIiAUBiH.  He  ia. 

Mr.  Mabbk.  It  he  le  not  he  has  recently  been  dropped. 

Tbe  Ch.mbman.  I  do  not  believe  thnt  would  be  conclnslve.  Mr.  Breed  nsed  to 
represent  HOme  packers,  hut  1  do  not  think  we  could  assume  from  that  that 
he  is  doinf!  so  now.    I  do  not  think  that  would  be  coaclUBiTe  anyway. 

Jud^  Haineb.  It  simply  goes  to  show  that  they  know  a  good  lawyer  when 
tber  see  him. 

Mr.  Breed.  No  answer. 

Mr.  Mabsh.  Mr.  Ohalrmun,  1  can  not  gn  Into  detail  In  anHwering  Judge 
Htiner's  question  as  to  these  cooperative  Ilve-atock  organlzatlonB,  but  of  course 
tbelr  purpose  in  the  main  is  to  organize  producers  of  live  stock  so  that  they  may 
market  their  products  most  economicnlly  and  to  best  advantage  to  themselves.. 
And  one  very  important  thing  Is,  go  that  they  may  arrange  to  ship  their  live 
stock  in  a  way  that  It  will  not  flood  the  market  one  day  and  have  nothing  there 
ttie  next  day.  thereby  having  prices  hammered  down. 

I  would' say  this.  In  order  that  you  may  see  the  position,  particularly  of  the 
farmers  I  represent,  because  I  am  also  managing  director  of  the  Farmers' 
National  Council :  We  have  Introduced  a  bill,  known  as  the  Steele  bill,  which 
I  think  has  a  vital  bearing  on  this  situation,  a  bill  that  provides  that  all  con- 
terDB  above  n  minimum  capitalization  doing  Interstate  business  may  take  out 
an  elective  license  from  the  Federal  Trade  Commission.  If  they  do  not  elect 
to  take  out  such  a  license  and  conform  to  the  rules  and  regulations  of  that 
commission.  It  Is  open  season  with  antitrust  laws.  If  they  do  elect  to  take 
out  the  license  and  while  their  license  Is  in  force  they  are  not  subject  to  prose- 
cntion  by  the  Federal  authorities  under  the  antitrust  laws. 

Gentlt-men.  I  am  not  approaching' this  subject  primarily  from  the  stand- 
point of  11  legal  question,  and  as  you  know  I  am  not  a  lawyer,  for  the  reason 
that  economical  distribution  of  farm  products,  which  we  are  concerned  with 
more  immediately,  Is  not  so  much  a  question  of  law  as  u  question  of  economics. 
Tou  have  to  go  through  legal  procedure,  of  course,  to  get  free  play  for 
economic  methods.    That  Is  the  tragedy  of  it. 

There  has  been  some  very  severe  criticism  of  the  gentlemen  who  suggested 
tblB  modification,  Including  Mr.  Vernon  Carapbetl.  I  wrote  Mr.  Campbell  very 
promptly  after  he  wrote  me — 

"  I  am  not  accusing  you  of  twlng  in  the  imckers'  employ,  but  rather  In  the 
packers'  clutches." 

That  ia  our  position.  We  realize  thnt  there  are  sincere  men  who  think  better 
distributing  -facilities  for  farmers'  cooperative  canneries,  etc.,  will  he  provided 
If  this  consent  decree  Is  modified.  That  is  an  easy  way,  perhaps,  but  we  do 
not  believe  it  is  an  effective  way.    We  have  got  to  work  out  some  other  method. 

For  Instance,  a  statement  was  made  to  me  that  certain  concerns,  commission 
companies,  and  others,  would  not  take  the  whole  pack  and  would  not  buy  any 
Kioperatlve  organizations'  output  unless  they  would  agree  to  sell  the  whole 
ontput  to  that  concern.  In  other  words,  they  must  control  the  output.  I  am 
iDfomied  If  any  such  threat  is  made  that  complaint  can  be  made  to  the  Federal 
Trade  Commission  and  it  will  Investigate  the  case  and  say  whether  the  action 
is  improper.  I  do  not  say  It  is,  but  the  commission  will  protect  such  cooperative 
Denizations  to  the  best  of  its  ability,  and  I  think  that  ability  has  been  proven 
to  be  quite  large. 

Concluding.  I  do  not  believe  that  we  will  make  any  progress  In  getting  a  ra- 
tional marketing  system  by  modlfi^lng  this  consent  decree.  On  the  other  hand, 
I  believe  that  such  action  will  retard  the  progress  we  now  have  made  to  some 
extent  In  securing  efficient  and  economical  methods  of  marketing  farm  prod- 
ucts. We  ask  you  not  to  modify  this  consent  decree  until  we  can  get  the  needed 
legislation. 

I  win  put  it  up  to  the  meat  packers,  as  I  have  put  It  up  to  Mr.  Campbell,  that 
the  People's  Reconstruction  League  is  perfectly  willing  to  abide  by  Oie  recom- 
Diendatlons  of  the  Federal  Trade  Commission  with  reference  to  this  matter. 

I  want  to  see  if  I  am  right  in  this  action,  and  then  I  wilt  answer  any  questions. 
Mr.  Galloway  will  recall  that  when  he  kindly  saw  a  committee  representing  some 
ttmo  and  labor  organlRations.  and  women's  consuming  organizations  here,  I 
asked  him  whether  the  Federal  Trade  Commission  was  to  be  represented  at 
this  hearing,  and  at  that  time  he  told  me  that  there  had  not  been  any  such 
■nangement  made.  I  wrote  a  letter  to  the  President,  of  date  October  15,  asking 
Uiat  the  Federal  Trade  Commission  be  asked  to  appear  here,  because  they  have 
tnch  a  wealth  of  information. 


:v  Google 


490  PACKEBS'  CONSENT   DECBEE. 

I  wuni  to  state  liere  that"  the  Amerii^an  i>eop]e  havf  the  utmost  coniidews 
in  the  Federal  Trad*-  CommlaaloD'e  Integrity  and  ability.  Hiiii  they  haviog  maile 
ua  ezhaUBtive  iDvestlRatlon  ot  the  Dieoi-iiacking  Industry  we  were  grateful  that 
Mr.  Galloway,  and  I  am  sure  (but  ataieuient  applies  iib  well  to  the  other  mem- 
bers of  the  committee,  felt  that  It  would  be  Important  atwl  wiHe  to  hiive  tlw 
commtealoa  appear  before  the  committee. 

Did  you  have  a  question  you  wante<l  to  ask,  Judge  Halner? 

Judge  Hainer.  Well,  you  have  answered  the  questloQ  I  had  in  mind.  Tou 
Miggested  that  iu  your  letter,  an:!  I  wanted  to  say  tliat  the  Federal  Trade  Com- 
mission has  been  Invited  to  come  and  frtve  any  Informutlnii  they  have  hi  thrir 
possesion . 

The  rHAiRMAN.  That  uieetlnK  with  you  occurred  before  this  liearinR  luul 
taken   any    deQulte   plan! 

Mr.  Mabbh.  Yefi ;  while  tlie  hearing  was  under  advisement,  and  I  thought 
while  it  was  under  adviaenient  that  it  would  be  well  to  have  the  Federal  Trade 
Commission  luvited.  Our  conference  with  you  was  before  this  hearing  was 
arranged. 

The  CHAiuiAN.  Yes. 

Mr.  MAsan.  My  letter  to  the  President  followed  receipt  of  a  letter  from  joo 
uotifyiOK  me  of  this  hearing,  so  I  referred  to  It  for  that  reason.  (Vnileiueu. 
1   thank  you  very  much. 

The  Chairman.  Any  queatlons,  Judge  Halner? 

Judge  Hainbb.  I  hnve  one  question  in  my  mind,  aait  this  la  a^ed  for  Infor. 
niution  iind  not  as  Indicating  my  views:  Assuming  that  what  is  known  ns  the 
puckers'  control  act  confers  Jurisdiction  on  the  Secretary  of  Agriculture  to  con- 
ttoi  nianiimlations  of  markets  or  manipulations  of  prices  or  monopolies  of  any 
sort  In  any  commodity  or  article  handled  by  the  meat  packers ;  If  that  act  wooW 
confer  such  power  and  Jurisdiction  upon  the  Secretary  of  Agriculture  would  you 
Hay  it  would  he  uneconomic  to  permit  the  packers  to  distribute  those  products? 

Mr.  Bbeed.  Unrelated  products? 

Judge  Hainek.  Yes ;  unrelated  products.  Assuming  monopolisation  of  their 
control,  and  also  source  of  supply,  absolute  control,  would  It  he  beneficial  to 
the  producers  of  the  country,  providing  you  would  have  absolute  control  over 
them,  In  preventing  them  from  monopolizing  these  unrelated  commodities?  M 
I  understand  the  theory  la  not  that  they  are  a  monopoly  at  this  time  with  respect 
to  uurelated  commodities  but  that  there  are  grave  fears  and  apprehensions  that 
the  meat  packers  will  monopolize  these  unrelated  commodities  If  permitted  to 
handle  them. 

Mr.  Mabsh.  Well,  the  meat  packers  always  exceed  the  s|)eed  limit  lu  estab- 
lishing monopoly.  Most  monopolies  grow  in  arithmetical  progression,  wliile 
the  meat  packers  grow  In  geometrical  progression,  or  at  a  higher  rate,  and 
that  is  the  highest  T  know,  as  I  am  not  nmch  in  mathematics.  It  Is  strauge  bow 
rapidly  they  grow  from  a  little  acorn  to  a  great  oak,  I  do  not  know  of  any 
other  business  that  developed  BO  rapidly. 

But  answering  your  question,  Judge  Halner,  mote  directly,  1  will  suy  we 
feel  it  would  be  safer  to  wait  for  such  change  as  you  suggest  until  an  addition 
is  given  by  the  Congress  to  this  power  to  prevent  the  meat  packers  from  eater- 
fng  the  unrelated  industries.  We  provide  for  economic  and  natural  facility 
for  competitive  growth  In  what  we  propose,  for  taking  away  from  tlie  meat 
packers  their  refrigerator  and  special  equipment  cars.  I  do  not  mean  by  con- 
flscation.  but  by  requiring  the  railroads,  which  are  common  carriers,  to  pur- 
chase them.  We  would  prefer  to  let  any  change  await  such  legialation  by  the 
Gongrees.  We  would  be  glad  to  see  the  meat  packers  come  in  and  agree  to  that 
If  the  meat  packers  would  come  In  and  indorse  the  bill  to  take  the  refrlgeiator 
and  special -equipment  cars  under  the  Cummins-Esch  bill,  we  would  l>e  glad  to 
see  that  done. 

Judge  Haiheb.  Were  you  here  yesterday  afternoon? 

Mr.  Mabsh.  I  am  sorry  I  was  not. 

Judge  Hainkr.  There  were  three  witnesses  here  from  Virginia  yesterday  af- 
temoon,  men  engaged  In  the  canning  Industry,  and  they  favored  modification  of 
the  consent  decree,  stating  that  they  represented  about  500  canners  In  Vlrglnlai 
and  they  made  their  statement  on  the  ground  that  these  canners  have  been 
unable  to  sell  their  products  this  year,  which  means  ruin  and  bankruptcy  to 
th«  producers  In  that  section  of  the  country.  They  desire  additional  facilities  lu 
■njoving  their  products. 

Mr.  Ebbed.  That  particularly  related,  did  it  not,  to  canned  tomatoes? 
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Judge  Haireb.  Yea ;  their  statemente  related  to  canned  tomatoes,  which  eeema 
to  be  a  very  large  Industry  In  Virginia. 

Mr.  Mabsh.  Sncb  cases  as  you  have  cited  call  attention,  it  seems  to  me,  to  the 
Beceasit.v  for  a  difTereat  inetbod  of  handling  these  products.  Our  point  is  that 
we  do  DOt  feel  that  situation  1h  going  to  be  made  permanently  or  even  tempora- 
rily better  by  modifying;  this  consent  decree. 

Probably  some  of  you  asked  those  gentlemen,  as  I  liave  asked  some  gentlemen 
BBder  similar  conditions,  why  they  could  not  use  existing  facilities.  For  In- 
stance, it  was  not  so  many  years  ago  that  the  meat  packers  went  Into  this  line 
of  diatrihutlon.  What  did  these  prodncM«  do  before  the  meat  pacters  went  In? 
And  I  mean  by  meat  pactters  the  big  packers.  I  am  not  speaking  of  the  canning 
padKra  but  the  meat  packers,  and  I  will  confine  my  statement  to  the  Big  Pive. 
What  did  the*e  producers  do  then? 

The  farmers  have  been  as  hard  up,  and  probably  more  so.  for  the  last  two 
of  three  years,  taken  as  a  whole,  than  any  other  time  in  tbeir  history.  We 
need  some  other  agency,  or  we  perhaps  need  some  changes  In  the  existing  agen- 
cies of  distribution,  but  why  surest  that  we  go  hack  to  conditions  the  objection 
to  which  we  know? 

Jndge  Hainbu.  Do  yon  believe  In  absolute  prohibition  of  any  agenc}'  of  dis- 
tribution? That  Is.  do  yon  bdleve  In  denying  the  right  to  any  agmcy  to  dls- 
tribnte  tiie  products  of  the  farmer  and  producer?  Do  you  thlnlc  that  Is  in  the 
public  interest? 

Mr.  Mabsh.  I  did  not  quite  catch  your  question. 

Judge  Haines,  Do  you  believe  in  complete  destruction  or  prohihition  of 
an]'  ageiML-y  to  distribute  the  products  of  the  farmers  and  producers  of  this 

Mr.  Mabsh,  Well,  I  would  not  put  It  that  way  by  any  means,  no.  Some  of 
the  existing  agencies  for  distributing  fsrm  products  must  be  retained.  I  think 
tlist  the  prohibition  on  the  packers  from  entering  into  these  unrelated  lines  or 
ccmmodttles  as  to  the  matter  of  distribution  is  valid  beoause  other  agencies 
ranalu.  We  did  not  take  away  every  agency  engaged  in  distribution.  We 
lerminutPd  an  agency  the  growth  and  methods  of  which  were  clearly  shown 
to  be  contrary  to  pablic  policy. 

Judge  Hainbr.  What  other  agencies  are  there  outside  of  the  wholesale 
grocers?- 

Mr.    Marsh.  Brokers,    commission    men    and    direct    trading   of   all    sorts. 

Mr.  Breed,  And  chain  stores. 

Mr.  Marsh.  Yes;  and  chain  stores,  and  all  kinds  of  methods  of  direct  boyim; 
and  selling.  I  Imagine  ttds  hearing  will  suggest  to  existing  methods  of  dis- 
tribution plans  by  which  they  can  Increase  their  service  to  cooperative  canneries 
and  other  organizations  that  need  goods  distributed.  My  point  la  that  It  Is 
not  a  question  of  destroying  any  agency,  we  are  not  urging  that,  but  the  meat 
[MCfcers  were  In  a  class  by  themselves  because  of  tbelr  growth  and  control: 
these  other  agencies  I  think,  must  need  to  change  some  of  their  methods,  but 
I  thiuk  I  might  Illustrate  the  attltnde  of  the  meat  packers  by  a  little  incident ; 
The  American  National  Llvestoch  Association  at  their  meeting  In  Salt  Lake 
City,  I  think  it  was.  In  August  of  this  year,  adopted  a  reaolulon  asking  the 
Dieat  packers  to  go  Into  the  business  of  retailing  meats.  I  think  that  would 
require  modification  of  the  consent  decree,  if  t  underhand  it  correctly,  would 
It  not,  Mr,  Chairman? 

The  Ohaibman.  It  would. 

Mr.  Marsh.  I  thought  it  was  under  the  terms  of  the  consent  decree.  But 
Uiej  wanted  to  see  lyhether  the  meat  packers  would  favor  It.  A  committee 
representing  the  American  National  Livestoc-k  Association  conferred  with  rep- 
resentatives of  several  of  the  large  meat  packers  in  Chicago,  and  ther  may  have 
met  others  In  the  Middle  West,  and  these  representatives  of  the  meat  packers 
■bsolntely  refused  to  go  into  It. 

The  meat  packers  have  always  said  the  reason  for  the  high  cost  of  meat  was 
the  rptflilers  profits.  But  they  were  unwilling  to  go  Into  that  Job  themselves 
and  retail  meat  to  consumers.  And  If  you  want  me  to  make  a  deduction  from 
their  refusal,  although  my  deduction  may  not  be  correct,  I  will  say  that  the 
meat  packers  did  not  want  to  tie  deprived  of  an  opportunity  of  passing  the  hock, 
which  they  have  done  so  successfully  and  continuously  as  a  reason  for  the 
high  cost  of  meats  to  the  consumers,  while  at  the  same  time  the  farmer,  of 
course,  is  receiving  a  price  way,  way  below  coat  of  production  o(  live  stock. 
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Judjte  Haimbh.  The  live  HtocU  ixaple,  nre  they  onxtaed  lo  Lbls  proposed  modi- 
flcatloD  of  the  consent  decree,  the  cooperative  HasocJallons?  What  Is  the  atU' 
tude  of  the  cooperative  asBoclatlone?    You  represent  them,  do  you  nut? 

Mr.  Maesh.  Not  ofHclally  in  this  matter.  I  have  tallied  with  a  great  iiuiuy  of 
them  however. 

Judge  Haineb.  Do  you  know  their  attitude  on  thta  question? 

Mr.  Maksh.  Those  1  have  talked  with,  and  they  are  only  a  few,  and  I  do 
not  luiow  enough  of  them  personally  and  their  opinions  so  that  my  atatemcot 
on  this  point  would  l>e  of  much  value-~but  those  with  whom  I  have  talked 
were  not  anxlona  to  have  this  consent  decree  modllied.  I  can  not  give-  you 
their  naniee  and  addresses,  but  I  met  them  on  my  last  trip  to  the  Pacific  coast. 
They  toolt  the  same  view  I  have  tried  to  present,  that  the  way  out  wbm  tliruuidi 
direct  trading,  commodity  marketing  and  cooperation  rather  than  by  letting 
the  meat  packers  go  back  Into  the. game  again. 

The  Ghaibuan.  Would  you  meet  oppoBltion  In  the  matter  of  direct  market- 
ing, on  the  part  of  the  meat  packers? 

Mr.  Mabbb.  I  think  so.    They  have  never  liked  competition. 

The  Chaibuan.  Wunld  you  meet  It  on  the  part  of  the  wholesale  groceral 

Mr..  Mabsh.  I  think  they  would  be  Inclined  to  object.  But  it  ought  to  Im 
a  question  of  sutvIvbI  of  the  fittest.  In  oUier  words,  survival  of  the  agency 
which  most  efficiently  and  economically  renders  service  to  the  advantage  »t 
all  concerned.  But  I  do  not  think  elimination  of  the  wholesale  grocer  or  ot 
the  retail  grocer  Is  under  (consideration  here  now.  because  1  do  nut  kuow  ■ 
cooperator  who  would  like  to  scrap  them  to-day  or  to-morrow,  as  we  have  to 
work  out  a  new  method. 

The  Chairman.  Your  tlieory  or  t)ellef  Is  that  without  additional  legislation 
modification  should  not  t>e  made? 

Mr.  Mabsk.  Without  additional  legislation  which  will  specifically  empower 
the  Government  to  do  the  things  which  are  alleged  to  have  been  done  by  Uila 
decree.  I  Imow  that  the  meat  packers  were  opposed  to  that  leglslatlOD.  It 
was  obvious  they  preferred  the  method  of  getting  a  consent  decree.  It  U 
clear  they  went  at  that  method,  and  now  that  ttiey  have  it,  and  we  may  not 
get  legislation  to  meet  the  situation,  they  are  anxious  for  this  modlflcatloiL 

Mr.  BBfXD.  It  would  leave  the  field  entirely  open! 

Mr.  Mabsh.  It  In  effect  would  be  at  least  a  50  per  cent  defeat  of  the  fight 
we  have  made  for  13  years  for  packer-control  legislation.  I  say  50  per  ceol 
defeat ;  that  Is  stated  roughly,  of  course.  There  are  certain  functioiig  rested  In 
the  Department  of  Agriculture,  under  Judge  Halner,  In  the  Haugen  bill.  But'I 
understand  they  have  no  Jurisdiction  over  matters  covered  by  the  consent  de- 
cree.   Is  that  light,  Judge  Halner? 

Judge  Uaineb.  Without  expressing  an  opinion  on  that.  It  Is  a  very  debatable 
question,  I  will  say. 

Mr.  Mabsh.  Xou  see,  I  am  not  a  lawyer,  and  perhaps  I  should  not  have 
asked  you  a  queation  like  that 

Judge  Uaineb.  There  are  some  eminent  counsel  iu  the  Federal  Trade  C<hd- 
mission  who  believe  we  have  complete  Jurisdiction  over  all  unrelated  matten, 
I  will  say,  but  I  have  reached  no  conclusion  on  that  question. 

Mr.  Mabsh.  Well,  I  would  say  this 

Judge  Haineb  (continuing).  They  put  it  under  section  202,  subdii-isioa 
(e),  if  you  have  a  copy  of  the  act  there  with  you. 

Mr.  Mabsh.  I  have  not  a  copy  of  the  act  with  me. 

Judge  Haineb.  Section  202  of  the  "  Packera  and  Stockyards  Act,  1921,"  readi 
as  follows : 

"  Sec.  202.  It  shall  be  unlawful  for  any  paclcei  to: 

"(a)  Engage  In  or  use  any  unfair,  unjustly  discriminatory,  or  decepttvt 
practice  or  device  in  commerce ;  or 

"(b)  Make  or  give,  in  commerce,  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person  or  locality  In  any  rei9>ect  whatsoever,  or 
subject.  In  commerce,  any  particular  person  or  locality  to  any  undue  or  nB' 
reasonable  prejudice  or  disadvantage  In  any  respect  whatsoever;  or 

"(c)  Sell  or  otherwise  transfer  to  or  for  any  other  packer,  or  buy  or  other 
wise  receive  from  or  for  any  other  packer  any  article  for  the  purpose  or  with 
the  effect  of  apportioning  the  supply  In  commerce  between  any  such  packers,  if 
such  apportionment  has  the  tendency  or  effect  ttf  restraining  commerce  or  of 
creating  a  monopoly  in  commerce;  or 

"(d)  Sell  or  otherwise  transfer  to  or  for  any  other  person,  or  buy  or  other 
wise  receive  from  or  for  any  other  person,  any  article  for  the  pnrpose  or  witti 
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the  effect  of  manlpalatlng  or  controlling  prices  In  ciHnmerce,  or  of  creating  a 
tnonopol;  Id  the  acquisition  of,  bufing,  selling,  or  dealing  in,  any  article  in 
commerce,  or  of  restraining  commerce ;  or 

"(e)  Engage  Id  any  course  of  business  or  do  any  act  for  tbe  purpose  or  with 
the  effect  of  manipulating  or  controlling  prices  In  commerce,  or  of  creating 
a  monopoly  In  the  acquisition  of.  buying,  Belling,  or  dealing  in,  any  article 
in  commerce,  or  of  restraining  commerce ;  or 

"(f)  Conspire,  combine,  agree,  or  arrange  with  any  other  person  (1)  to 
apportion  territory  for  carrying  on  bnslneBs  in  commerce,  or  (2)  to  apportion 
purchases  or  sales  of  any  article  in  commerce,  or  (8)  to  manipulate  or  control 
prices  Id  commerce;  or 

"(g)  Conspire,  combine,  agree,  or  arrange  wltli  any  other  person  to  do,  or 
aid  or  attet  the  doing  of,  any  act  made  unlawful  by  subdivision  (a),  (b),  (c), 
(d),  or  (e)." 

Now  it  would  appear,  as  I  said,  withodt  expressing  a  fixed  (pinion,  that  this 
is  broad  enough  to  cover  any  article  In  commerce,  or  any  combination  or  device 
or  practice  of  any  packer. 

Sir.  Mabsh.  Well,  then,  not  being  a  lawyer,  of  course  my  statement  would 
not  be  logical,  but  it  would  seem  to  me 

Judge  Haireb  (interposing).  Now,  then,  assuming  as  1  say  for  that  purpose 
that  this  is  all-embracing  and  all -Inclusive,  it  covers  not  only  uiUawful  prac- 
tices—you  understand  the  Federal  Trade  Commission  was  Just  limited  to  unfair 
practices,  but  here  la  covered  devices  or  deceptive  or  unfair  practices,  and  it 
seemed  to  cover  the  whole  range  much  broader  titan  any  act  that  has  heretofore 
been  passed  by  Congress,  including  the  Sherman  Antitrust  Act  or  the  Clayton 
Antitrust  Act,  in  respect  to  tliese  unlawful  practices  and  monopolies,  and  so 
forth,  of  the  packers.  Now,  assuming  that  this  packers'  control  act  Is  all- 
inclusive  and  all-embracing  and  covers  tbe  whole  range  of  manipulation  and 
monopollKatlon  of  any  article  in  commerce,  then  what  would  you  say  as  to 
modification  of  this  decree  as  to  the  public  interest  and  the  public  welfare? 

Mr.  Mabsh.  Well,  I  would  say,  knowing  the  record  of  the  packers,  tliat  it 
would  be  safe  to  give  the  public  the  benefit  of  the  doubt,  and  If  you  have  full 
control,  then  there  is  no  earthly  harm  In  letting  the  consent  decree  stand,  and  if 
you  have  not  full  control,  then  the  consent  decree  surely  ought  to  stand,  so  I 
would  not  change  It  in  either  case.    If  I  get  your  point? 

Judge  Haineb.  No;  if  the  consent  decree  stands  with  respect  to  unrelated 
monopolies  of  course  the  department  would  have  no  Jurisdiction. 

Mr.  Mabsh.  Would  lose  Jurisdiction? 

Judge  Haineb.  Then  the  department  would  bave  no  Jurisdiction,  I  asBOme, 
<f  that  Is  true.  On  tbe  other  hand,  if  it  is  modified,  then  this  act  would  go  into 
full  force  and  effect  and  operation. 

Mr.  Marsh.  Well,  now,  I  understand  that  courts  sometimes  in  reaching  a 
decision  try  to  find  out  what  was  the  intent  of  the  legislators  in  passing  legis- 
lation, and  tbe  hearings  on  this  packer  control  bill  will  show  very  clearly  that 
it  was  not  their  Intent — I  am  not  criticising  their  position— but  it  was  not  their 
intent  to  vest  that  authority  In  the  Department  of  Agriculture  under  this  bill, 
because  we  asked  to  have  tliat  authority  specifically  vested,  and  they  refused 
to  do  it :  V  mean  specifically  written  Into  the  bill,  and  they  refused  to  do  it. 
They  refused  to  Include  In  tliat  tbls  provision  that  the  railroads  should  acquire 
the  stockyards  and  refrigerator  cars. 

1  stated  when  the  bill  passed  the  House  committee  that  I  preferred,  on  behalf 
of  tbe  Peoples'  Reconstruction  league,  that  legislation  to  no  legislation,  but 
ft  was  amended  and  strengthened  In  some  respects  after  I  made  tbat~  statement, 
but  the  committee,  and  I  think  Congress  as  a  whole,  did  not  want  the  power 
put  In  the  supervising  agency,  which,  from  your  statement,  might  be  understood 
to  be  in  tbat,  and  I  think  it  is  pretty  clear  that  the  packers  did  not  want  It.  and 
that  they  would  test  that  interpretation  of  It,  and  therefore  It  would  seem  safe 
until  we  get  some  specific  legislation— not  only  safe  but  essential  to  permit  this 
conaent  decree  to  stand.  But,  of  course,  we  can  get  legislation.  We  can  get 
such  legislation,  can't  we,  at  this  session  of  Congress? 

The  Chaihuan.  Well,  do  yon  think  there  would  be  any  legidatlon  while  this 
<tpcree  does  stand  7 

Mr.  Mabsh.  I  think  that  there  Is  no  reason  why  there  should  not  be,  and  in 
point  of  fact  legislation  which  merely  puts  on  the  statute  books  the  things 
which  this  consent  decree  attempts  to  do,  would  not  conflict  with  the  consent 
decree,  but  strengthen  It. 

The  Ceaibuan.  But  wouldn't  they  say  that  there  Is  no  use  of  legislation? 
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.  Mr.  UAB8H.  Well,  la  tbe  good  ol<l  lajiguage,  tbat  would  be  a  bluET,  and  w« 
know  It  ai  w«ll  aa  they  know  It.  It  was  a  bluff  wbicb  caused  this  consent  de- 
cree to  be  entered.  Now  I  don't  belong  to  an;  particular  partr.  so  1  am  not 
likely  to  be  accused  ot  partlsanalilp  about  tbat. 

Judge  Hainer.    You  heard  Attorney  Qeneral  Palmer's  testimony? 

Mr.  aiABsH.  To  my  regret,  yes. 

Judge  Haineb.  Ue  stuteil  ttiut  there  was  no  lu>v  to  base  this  decree  on  uitli 
reapei-t  to  the  unrelated  com niodi ties,  did  he  nutv 

Mr.  Mabsh.  That  is  my  recollection ;  yes. 

Judge  Haineo.  But  because  tbe  decree  was  obtained,  that  by  consent  it  le- 
mained  In  force  forever,  and  It  was  not  subject  to  I^UIati<H)  or  change? 

Mr.  Mabsh.  Without  the  agreement  of  both  parties,  was  it? 

Judge  Baineu.  Well,  be  made  no  limitation  on  this  subject 

Mr.  Mabsh.  Well,  that  dist^usslon  came  up ;  whether  both  parties  to  the 

Judge  Hai NEB  (interposing).  Then  according  to  bts  theory  of  the  law  It  is  be- 
yond legislation  of  Oongreas;  It  Is  final  for  ever  and  ever,  as  be  stated. 

Mr.  Marsh.  Well,  for  ever  and  ever  is  a  long  time. 

Judge  Haines.  Tee;  It  is. 

Mr.  Mabsh.  And  we  have  national  elections  every  four  years  which  usually 
change  the  for  ever  and  ever  end  of  things,  and  1  think  it  might  have  soine 
bearing  on  this  proposition.  But  it  Is  not  a  political  issue,  and  it  is  bardlf 
conceivable  that  any  appointive  official  of  the  President  of  the  United  States 
could  bind  Congress  when  no  Congress  can  bind  the  succeeding  Congress.  Now 
I  aui  not  a  lawyer,  but  that  looks  to  me  like  common  sense,  and  I  would  be 
willing  to  go  to  bat  on  It,  and  I  would  not  be  at  all  afraid  as  to  tbe  legal 
standing  ot  this  decree.  All  that  I  would  be  afraid  of  would  be  how  much 
money  the  packers  would  spend  to  defeat  the  legislation— which  has  nothing, 
of  course,  to  do  with  the  consent  decree. 

Judge  Haineb.  But  assuming  that  this  packers  and  stockyards  act,  as  read 
to  you,  would  vest  the  Secretary  with  complete  power  to  regulate  and  con- 
trol them,  if  they  are  permitted  to  engage  in  transporting  these  unrelated 
comtnodlties,  providing  the  decree  in  that  respect  Is  modified  by  the  court?  Yau 
understand,  it  la  for  the  court  to  either  modify  it  or  not.  It  is  not  for  this  com- 
mittee or  the  Attorney  General  of  the  United  States.  This  is  merely  advisoo. 
and  it  Is  for  the  court. 

Mr.  Mabsh.  Well,  may  1  raise  a  question  there?  Do  you  concede  the  right 
of  a  court  to  legislate  in  that  way? 

Judge  Hain£b.  No,  I  do  not.  It  is  ns  to  the  modification  of  the  decree.  But 
suppose  this  act  would  1>e  in  full  force  and  effect,  do  you  believe  that  tbat 
nxtuld  be  sufBcient  to  regulate,  prevent  the  monopolization  of  these  unrelated 
products? 

Mr,  Mabsh.  No,  I  do  not.  Judge  Hainer,  hei'ause  I  imi  sure  you  would  agree 
thiit  there  is  no  authority  in  tbat  bill  for  the  Secretary  ot  Agriculture  to  re- 
quire the  railroads  to  acquire  either  the  stockyards  or  the  refrigerator  ears  and 
special  equipment  cars,  and  we  feel  that  one,  if  not  the  fundamental  economic 
basis  for  the  monopoly  of  the  packers,  is  their  controi  of  those  two  agencies 
renlly,  of  marketing  and  distribution. 

Judge  Haineb.  Then  you  feel  that  Congi'ess  has  not  gone  far  enough  to  reach 
Ihat  evil? 

Mr.  Marsh.  Certainl.v.  And  we  intend  to  propose  legislation  very  shortly 
to  meet  that  situation. 

Jndge  Haineb.  Don't  you  think  tbe  Interstate  Commerce  Commission  would 
have  that  power? 

Mr.  Mabsh,  Well,  that  was  argued  by  some  members  of  the  House  Com- 
mittee on  Agriculture,  that  the  Interstate  Commerce  Commission  has  that 
|)Ower.  and  tlmt  under  one  section — I  have  forgotten  which — of  the  Ounimlns- 
Esch  law  they  could  do  this,  but  I  found  out  from  the  Interstate  Commerce 
Commission  that  there  is  practically  nothing  in  the  way  of  providing  new 
refrigerator  cars;  that  they  do  not  interpret  that  Cummlns-Bsch  law  fts 
giving  tbem  any  power  to  require  the  packers  to  sell  their  refrigerator  cars, 
already  ownetl,  to  the  railroads,  and  therefore  we  were  back  in  practlcalij' 
the  s&TTie  situation,  end  I  think  there  has  got  to  be  specific  l^lslation  on  that 
matter. 

Of  course  it  is  the  opinion  of  the  People's  Construction  League  that  we 
have  got  to  have  Government  ownership  and  democratic  operation  of  the  rail- 
roads in  order  to  permit  free  distribution  of  products  and  to  prevent  dis- 
crimination.   That  is  not  before  you,  but  we  do  feel  that  it  would  be  very  unwise 
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to  modify  this  consent  decree  uotll  what  Is  no 
iDjuedlatel;  possible,  be  done,  and  tbat  is  tlut  k 
the  refrigerator  cars. 

And  it  would  se^m  to  me  bere  that  you  bave  got  two  sides  of  tbla  question 
presented ;  that  If  you  could  get  tliese  grocers  and  some  of  these  co<q»erative 
orifantzatlons  together  that  nmybe  they  could  work  ont  a  ecbeme  by  which 
biitli  of  tbeni  c-an  cooperate  to  serve  the  public  better  la  this  matter,  and  if  you 
«in  ilo  that,  tbia  hearing  will  have  been  vtry  markedly  beneficial. 

But  I  want  to  make  this  dear,  that  the  farmers  are  in  desperate  sitoatlon, 
ntiil  a  lot  of  the  cooperative  canucra  are  in  bad  condition  to-day. 

Judfce  Hairer.  Ton  think  you  represent  the  farmers'  sentiment  here,  and 


Mr.  Mabsh.  i  am  not  unanimous.  You  know  farmers  are  never  unanlmona. 
h'ew  KTOups  or  few  occupations  are. 

Judge  Hainck.  No  :  I  do  not  say  unanimous,  but  I  mean  pr^tMiderating  sen- 
tlnienl  V 

Mr.  Mabsh.  I  think  I  do.  Making  this  clear,  that  until  the  legislation  we 
uunt  is  enacted,  we  are  opposed  to  a  modification,  before  we  feel  it  is  safe 
for  the  IhlnK  to  be  changed  in  any  way.  > 

Judge  Haineo.  How  could  Congress  act  on  tbat  subject  if  there  be  no  modi- 
Hcfltion?  It  is  the  decree  of  the  court  that  Is  unchangeable  until  tbat  court 
laixlihes  the  decree.    (Congressional  power  could  not  reach  it.  could  it? 

iii.  Mabsu.  That  question  was  debated  up  there  in  the  House  Committee 
un  .\grlcu1ture,  and  in  the  Senate  committee.  The  opinion  of  several  lawyers 
wfl8  that  any  legislation  by  Congress  has  more  weight  tlian  any  consent  decree. 
ami  would  supersede  any  consent  decree. 

Jndgp  HAmiiiK.  Do  you  think  Congress  could  pass  an  act  entirely  wiping 
out  that  decree,  and  its  effect?     Do  you? 

Mr.  Mabsh.  Well,  if  (.kmgi-ees  can  not  pass  an  act  entirely  wiping  out  that 
ooDsent  decree,  then  we  have  abrogated  alt  the  authority  of  popular  government 
to  tbc  courts,  and  I  am  not  willing  to  concede  tiiat.  And  it  would  be  a  very 
tmfortunate  decision,  It  seems  to  me.  for  any  court  to  make. 

Judge  HuHEB.  Well,  what  would  yon  say  then  if  that  was  the  law? 

The  CHAiBMAit.  Well,  tbat  Is  a  legal  question. 

Judge  Haieveb.  Yes,  that  is  a  legal  question,  and  I  will  withdraw  It. 

Mr.  Mabbh.  I  would  say  that  if  that  were  the  law,  tbat  we  would  bave  to  get 
the  law  changed  in  a  hurry. 

Mr.  SurrB.  Sui^Mme  Congress  should  pass  a  bill  that  provided  tbat  in  spite  of 
■ay  consent  decree  heretofore  passed  the  packers  could  engage  in  bandling  any 
unrelated  products,  would  there  be  any  doubt  about  the  conBtitntionaUty  of  any 
sHch  a  law? 

The  CsAjBKAH.  That  is  a  legal  question,  Senator.  I  think  It  Is  not  fair  to  put 
Chat  question  to  this  witness  wbo  is  not  a  lawyer. 

Mr.  Mabbh.  Thank  yon. 

Mr.  Bbegd.  Mas  1  s^sk  one  or  two  questions,  Mr.  Chairman,  or  maybe  you  are 
not  tjiruugb.  Judge  Hainer? 

Judge  Haireb.  Yes,  I  am  through. 

The  Chaibmaw.  Anything.  Mr.  Hall? 

Mr.  Hau_  Why.  I  just  wanted  to  ash  you  one  question  Mr.  Marsh.  Do  you 
think  that  the  meat  packer  can  distribute  the  unrelated  lines  to  the  retail  trade 
cheaper  than  the  wholesaler  can?    At  less  cost? 

Mr.  Mauh.  That  Is.  tbat  the  meat  packer  can  distribute  meat  products? 

Mr,  Hahl.  No  ;  the  unrelated  lines. 

Mr.  Mabbh.  The  nnrelated  lines — well,  that  Is  a  question  that  frankly  I  can 
not  answer,  I  have  not  found  anything  In  the  packers'  record,  however,  to  show 
that  If  be  could  distribute  those  products  cheaper  tbat  he  would. 

Mr,  Hall.  Or  that  he  has? 

Mr,  Mabsh.  Or  that  he  has.  And  that  is  the  real  point.  It  seema  to  me,  because 
as  I  say.  we  are  not  Interested  in  the  controversy  between  the  wholesale  grocers 
and  the  retail  grocers  on  the  one  side  and  the  packers  on  the  other  side.  We  are 
interested  In  getting  these  goods  shipped  directly  to  the  conanmer  with  all  useless 
expense  In  that  process  eliminated,  so  tbat  the  producer  can  get  the  maximum 
for  his  product,  and  at  the  least  cost  of  production,  which  he  has  not  got  for 
some  time,  and  that  the  CMiaumer  can  get  It  at  a  moderate  price.  Now,  whatever 
agency  will  render  that  service — not.  "  can  render "  but  "  will  render  "  that 
service  cheaper  will  do  It.    If  I  thought  the  packers  could  render  this  service 
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and  would  r«niler  cheaper  s«it1c«  than  tbe  Farmers'  C(H>peratlve  OrganliattOD 
direct  trading,  I  would  be  for  it,  bat  tbey  won't,  because  we  are  still  in  the 
acquisitive  stage  of  society  and  will  continue  to  be  for  some  time  to  come. 

jQdge  Haikeb.  Well,  if  they  wonld  do  It  and  could  do  It  you  would  favor 
them  distributing  tbese  unrelated  products? 

Mr.  Mabsh.  I  would  say  I  would  not  object,  but  I  don't  know  of  any  govern- 
ment authority  that  Is  strong  enough  to  make  them  do  it.  Unfortunately,  bat 
their  record  thoroughly  Justlfles  that  statement. 

Mr.  Bbeeo.  It  is  an  existing  feet,  is  It  not,  that  they  are  a  monopoly  In  the  lines 
which  they  now  operate  in? 

The  Chairuan.  Oh,  that  Is  a  conclusion,  Mr.  Breed. 

Mr.  Breed.  Well,  I  do  not  think  that  is  a  conclusion  :  I  think  that  Is  a  fact. 

Tbe  Ghaibhan.  I  would  like  to  know  why?  That  Involves  a  conclusion  of 
law  of  what  la  a  monopoly,  and  evidence  to  sustain  It. 

Mr.  Bbkkd.  Well,  whet  per  cent  of  the  meat  business  of  the  United  States  da 
they  handle  and  control? 

The  Ghajbuah.  That  Is  alt  right.  ^ 

Mr.  Marsh.  I  don't  know,  hut  I  know  that  it  is  enough  to  smash  the  producer 
and  smash  tbe  consumer,  and  that  Is  enough  to  establish  in  my  mind  what  a 
monivoly  Is.  I  think  Mr.  Barrett  gave  a  certain  percentage,  suggested  a  cer- 
tain percentage  as  establishing  monopoly.     It  does  not  seem  to  me 

Judge  Hainbs  (Interpostng).  Then  you  would  fsTor  absolutely  enjoining 
them  from  transacting  any  business  In  the  meat  packing  business,  wouldn't 
yon? 

Mr.  Mabsh.  Tbe  packers? 

Judge  Haineb.  Yes. 

Mr.  Marsh.  No. 

Judge  Hainer.  If  It  was  an  absolute  monopoly,  as  you  suggested,  and  against 
])ubllc  Interest,  why  shouldn't  the  decree  have  been  entered'forblddlng  them 
from  engaging  In  tbe  packing  business  and  meat  business  and  distributing  their 
products? 

Mr.  Mahsh,  Well,  for  one  thing,  because  such  a  proposal  would  not  have  bwii 
adopted  In  the  consent  decree.  No  court  would  have  suggested  It.  and  of  counx' 
that  Bltuution  has  got  to  be  met  by  regulation,  and  not  by  prohibition. 

Judge  Hainer.  Yes.  but  this  Is  In  my  mind,  Mr.  Marsh :  The  testimony  of 
former  Attorney  General  Palmer  that  they  establish,  or  could  establlsb.  that  llie 
Big  Five  were  engaged  In  a  monopoly  of  tie  meat  industry  of  the  United  Stales; 
that  there  was  no  law  or  no  evidence  sufficient  to  show  a  monopoly, of  the  un- 
related commodities.  Now,  the  decree  permits  them  to  carry  on  the  monopoly 
of  meats,  and  cuts  them  off  from  distributing  the  unrelated  products,  which  bud 
not  been  proved  to  be  n  monopoly  at  the  time  the  decree  was  entered. 

Mr.  Mabsh.  Well.  I  think  our  position  Is  logical.  May  I  refer  to  what  1 
stated  In  the  beginning?  - 

Judge  Hai:«bb.  What  is  the  consistency  of  the  opinion?  If  they  are  engaged 
in  a  monopoly  In  violation  of  the  laws  of  the  land,  why  shouldn't  they  abso- 
lutely be  prohibited  and  enjoined  from  carrying  on  the  monopolization  of  meat 
and  meat  products? 

Mr.  Mabsh.  Because,  if  I  understand  the  purpose  it  Is  not  to  prevent  the 
packers — no  one  wants  the  packers  to  scrap  their  machine,  which  is  susceptible 
of  being  very  efflclently  used*  The  whole  purpose  of  our  antitrust  laws,  which 
I  think  are  the  most  gigantic  fizzle  In  the  record  of  economic  legislation— their 
whole  purpose  has  been  to  secure  fair  methods  of  business.  They  failed  of  it 
because  they  Ignored  economic  conditions  and  economic  factors,  but  It  would 
be  no  advantage  to  the  American  people  to  throw  away  an  agency  which  can 
be  efficiently  used.    It  has  got  to  be  regulated  instead. 

Now,  may  I  say  we  did  not  favor  the  con^nt  decree.  We  opposed  the  con- 
sent decree.  We  thought  It  was  a  matter  that  should  be  covered  by  legislstioii 
vesting  supervisory  power — almost  executive  power — In  a  body  created  by 
Congress,  or  under  a  department  created  by  Congress,  and  that  that  was  the 
way  to  meet  It.  It  is  perfectly  foolish  to  throw  away  an  agency  which  can  be 
useful,  because  it  has  done  some  barm. 

Judge  Haineie.  That  Is  the  point  exactly.  You  do  not  believe  In  destroying 
any  agency  of  distribution  of  the  meat  products  of  the  country,  but  you  believe 
in  regulating  it  and  supervising  It  and  preventing  its  monopolization? 

Mr.  Mabsh.  Absolutely. 

Judge  Hainkb.  Well,  then,  If  that  be  true  as  to  the  meat  industry,  why 
wouldn't  that  same  rule  apply  as  to  the  unrelated  products,. provided  that  this 
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fear  and  apprelienslon  of  moiK^iolr  can  be  preventerl  by  supervisory  and  repi- 
tiitory  power  In  ttie  proper  tribunnl? 

Mr.  Mabsh.  Tbat  mi^t  be  conceded,  If  you  bad  a  proper  tribunal  with  con- 
tinuing fauctions  to  superrlse  the  activities. 

Mr.  Bbeed.  Of  what? 

Mr.  Maksu.  The  activities  of  the  packers  in  this  case;  whatever'  agency  Is 
under  control,  1  was  taking  the  general  principle,  instead  of  the  sjjeclflc 
application. 

Now,  your  interpretation  ns  to  the  scope  of  the  Haugen  Packer  Control  Act 
may  be  correct.  I  would  be  glad  if  It  were.  I  wonder  if  the  courts  will  admit 
it,  though?  1  wonder  If  the  courts  will  admit  it.  Now,  here  comes  the  consent 
decree,  and  on  the  theory  that  the  packers  should  not  be  allowed  to  engage  In 
wrtain  lines  of  buBlness 

Mr.  Breed  (interposing).  Consented  to  by  them. 

Mr,  Mabsb.  Requested  by  them  anil  consented  to  by  them.  And  I  am  glad 
to  state  again,  in  our  Judgment,  for  the  speclflc  purpose  of  preventing  legisla- 
tion which  would  create  a  supervising  agency  over  those,  this  consent  decree 
stiuts  them  out  of  those  lines  of  distribution.  We  believe  that  should  stand 
until  there  Is  written  in  such  clear,  plain  language  into  the  packer  contnrl  bill, 
that  the  Secretary  of  Agriculture  may  keep  these  packers  out  of  unrelated 
lines  of  Industry,  that  the  layman  can  understand  it.  We  believe  that  should 
Htanil  until  it  is  written  so  clearly  in  there  that  the  layman  can  understand  it. 

The  CuAiBUAN.  Well,  would  you  want  the  legislation  to  say  they  can  keep 
tlieni  out  of  those  unrelated  lines,  or  re'gulate  them? 

-Mr.  Mabsh.  Regulate  them  and  compel  tliem  to  go  out  of  them  for  the  time 
>>eing  If  the  public  welfare  requires  that.  I  said,  "  Keep  them  out."  I  am  glad 
joii  oorre^ed  me  on  that.  Can  require  them  to  go  out  of  certain  unrelated 
linen,  when  their  entrj-  therein  or  remaining  therein  is  unwise  or  contrary  to 
public  [lollcy.    That  may  mean  keeping  them  out.    I  had  that  in  mind. 

Judge  Hainer.  Mr.  Marsh,  then  you  favor  the  packers  distributiufc  ttiene 
unrelated  lines,  if  you  would  be  absolutely  certain  that  there  would  be  some 
supervisory  control  that  Is  efficient  and  effective  to  prevent  them  from  monopo- 
lizing these  commodities? 

Mr.  Mabsh.  My  own  personal  opinion  is  this — and  you  asked  me  my  opinion, 
which  I  have  got  to  give  as  a  personal  opinion  now— I  would  rather  see  them 
iiiBbf  good  on  selling  meat  cheap  right  straight  to  the  consumer,  utilizing  the 
machinery  which  tliey  claim  !s  so  efficient,  to  the  maximum,  before  they  take 
up  anything  else. 

The  HHAiRMAn.  That  is  retail  meat  marketing? 

Mr.  Mabsh.  Retail  meat  marketing,  before  they  take  up  anything  else.  I 
would  like  to  see  them  try  that.  If  they  can  make  good,  all  right.  If  not. 
there  is  something  wrong,  because  they  ought  to  be  able  to  do  It  Intlnitely 
cheaper  than  any  other  agency  can  do  it.  I  doubt — well,  I  may  not  express  an 
opinion — but  they  might  try  it  out.  Now,  they  won't  do  It.  They  won't  want 
to,  as  these  men  that  conferred  with  them  in  Chicago  told  me. 

Judge  Haineh.  Do  you  favor  the  decree  being  modified  so  (hey  can  sell 
nieat  at  retail? 

Mr.  Marsh.  No.  I  didn't  put  it  in  that  way,  .Judge.  I  say  if  there  were 
nny  thought  of  modifying  the  decree  I  would  like  to  see  it  modified — I  would 
"iiRgcst  it  l(e  modified  In  that  manner  first.  But  I  am  not  su^esting  that  at 
nil.  I  know  the  Secretary  of  Agriculture  asked  me  what  I  thought  about  that. 
^ud  I  told  him,  as  T  stated  to  you  enrlier,  that  at  least  experiment  would  pre 
vent  them  from  placing  tt;e  responsibility  for  the  high  retail  cost  of  meat  upon 
the  retailer. 

Tln'  Chairman.  Anything  else.  .ludge  Hainer? 

Judge  Hainer.  No. 

The  Chaibuan.  Mr.  Marsh,  how  many  members  has  your  organisation? 

Mr.  Marsh.  We  are  not  an  individual  membership  organization.  There  are 
it  number  of  labor  and  farm  organizations.  I  can  submit  a  list  of  them.  I  will 
Nubmtt  the  whole  list  of  them  to  you.  I  tliougbt  I  had  one  with  me.  but  find 
that  I  have  not. 

The  Chairman.  All  right. 

Mr.  Mabsh.  I  would  be  glsd  to  put  it  into  the  record  if  you  care  to  have 

The  OHAntuAit.  Yes,  put  It  into  the  record. 
Mr.  Mabsh.  I  will  do  so. 
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Thf  Chaibmak.  And  tlioM>  orfcanlMiti'iim  an  such  are  iiiembers  of  your 
orEunlsatioD  ? 

Mr.  Massh.  !«■«.  They  Hre  not  formally  members,  hut  their  otHcerij  are  on 
tills  committee.  And  most  of  tliem — It  In  not  true  of  them  alt,  not  by  aoy 
manner  of.iueuns — have  Indoraed  thin  program  for  tlie  Peoples  Itecon^t ruction 
League  and  are  working  for  It.  But  ttiat  Is  not  true  of  all  of  them.  That  if 
tme  of  the  furni  organizations  and  some  of  the  labor  organlzntlons — In  fact, 
most  of  the  labor  organ Izations. 

Th^  Chairman.  Hax  thlH  xpt^ltlc  tiuestion  been  referred  to  those  conftltDPtit 
organ!  Kat  Ion  H? 

Mr,  3IAB8H.  I  havf  talked  It  over  with  the  officers  of  practlciilLy  every  one 
of  them,  because  I  make  It  n  point  to  do  that,  and  with  many  Individual  niein- 

The  Chaibuan.  And  the  officers  have  es^ressed  these  sentiments  as  the  vie"). 
of  their  ontanlzatlons? 

Mr.  Marsh.  Substantially  the  views  of  their  organizations;  yes,  sir,  Mr 
Chairman. 

The  Chairman.  Anything  iiiore,  Mr.  Breed? 

Mr,  Breed.  Yes,  I  have  some  questions  to  ask. 

Mr.  Marsh.  May  1  Just  make  this  statement  before  the  question  is  put.  Of 
course,  no  one  can  foresee  what  number  of  qneetlons  are  going  to  be  asked  a 
witness.  Now  you  have  asked  me  a  lot  of  questions,  on  which  a  man  has  in 
express  his  personal  opinion  more  or  less,  and  I  do  not  want  to  hold,  any 
affllllated  organizations  responsible  for  the  details  of  my  testimony,  but  for 
the  principles  that  I  have  spoken ;  on  the  principles  they  entirely  agree. 

Mr.  Breed.  Have  you  a  list  of  the  organizations  making  np  the  People's  Rp- 
constructlon  League? 

Mr.  Massm.  As  I  said  to  the  chairman,  I  do  not  have  It  here.  I  usuall.v 
have  It  in  my  pocket :  I  am  sorry  I  haven't  It  with  me. 

Mr.  Breed.  Will  you  submit  It  for  the  record? 

Mr.  Mabbk.  I  will  be  glad  to. 

(Following  is  a  list  of  the  organizations  making  up  the  People's  Reconstruc- 
tion League:) 


President,  Hon.  Herliert  F.  Baker,  president  of  the  Farmers'  National 
Council. 

Vice  presidents.  William  H.  .Tohnstmi.  president  of  the  International  Asso- 
ciation of  Machinists;  Mrs.  Florence  Kelley;  C.  C.  Connolly,  president  I'nltwl 
Farmers  of  America. 

Treasurer,  Jackson  H.  Ralston. 

Executive  secretary.  Benjamin  C.  Marsh,  managing  director  of  the  Farmers' 
National  Council. 


The  officers,  and — 

Warren  S.  Stone,  grand  chief,  Brotherhood  of  Locomotive  Engineers. 

William  Boiick.  master,  Washington  State  Orange. 

T.  C.  Casheii,  International  president.  Switchmen's  Union  of  America. 

D.  C.  Dorman,  national  manager,  Non-Partisan  League. 

E.  H.  Fitzgerald,  grand  president.  Brotherhood  Railway  aud  Steamship 
Clerks. 

J.  A.  Franklin.  International  president.  Brotherhood  of  Boilermakers,  Irnn 
Ship  Builders  and  Helpers  of  America. 

B.  F.  Grable,  grand  president,  United  Brotherhood  Maintenance  of  Way 
Employees. 

Timothy  Healy,  president,  International  Brotherhood  Rtiitlonary  nremeii 
and  Oilers, 

Boscoe  H.  Johnson.  Intprnntioniil  president,  (Commercial  Xelegrnphers  Union 
of  America. 

J.  W.  Kline,  presidMit  International  Brotherhood  Black!imiths,  Drop  Forgers 
and  Helpers  of  America. 

K  C.  Lasater. 

Arthur  Le  Suer. 

J.  H.  McGlll. 

John  McParland,  president.  International  Typographical  Tnion. 

James  P.  Noonnn,  International  president.  Brotherhood  Electrical  Workers. 
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K.  W.  H.  stone,  presidest.  North  Ourolina  Farmers'  Union. 

I-  E.  Sheppard,  president,  Order  Ilnllwaj  Conductors. 

Ch«rles  B.  Stlllman,  president,  American  Federation  6t  Tenehers. 

JaUn  A.  VoU,  president,  CJUiss  Bottle  Blowers'  AsiiK-intloii. 

Frank  P.  Walsh, 

(MBee:     IliMims  3r>-39  Bliss  Building.  No.  35  B   Street  NW.,  Washiuston, 

n.  c, 

Mr.  Makhh.  Of  course  tliiit  doea  DOt  mean  that  every  individual  member 
lit  that  orKHlxatlon  aitrees  to  tliia  proposition,  but  the  ver.v  large  propor- 
rinn  of  them  do — their  officers. 

.Mr.  Breed.  When  you  aay  "  this  proposition  "  you  mean  oppoHltlon  to  the 
1110(1  mention  of  the  coniient  decree? 

Mr.  JliESH.  Until  we  get  legislation. 

Ml'.  Rri^ed.  Yes. 

Mr.  Marsh.  Until  we  get  l^lalatloti,  or  of  course  until  we  get  a  court 
ileolidon,  for  instance,  that  the  interi)retatlon  which  Judge  Halner  puts  on 
this  act  Is  valid,  but  until  that  time  we  would  like  to  see  legislation. 

Judge  HAiNKi!.  Ail  your  testimony  and  these  protests  against  a  luodifica- 
riiiD  are  liased  ui>on  the  opinion  that  they  woul<l  be  set  loose,  and  there  woul'l 
lie  no  control  over  them  if  this  decree  should  be  modified? 

Mr.  Marsh.  That  is  our  understanding.  If  we  are  In  error,  why  of  course 
llii>  jwsltlon  is  changed  sntirely. 

Judge  Hairer.  But,  on  the  other  hand,  if  this  puckers'  control  act  should 
;!ive  full  power,  that  is,  if  the  courts  should  hold  that  the  Secretary  of 
Agrk'ulture  has  full  and  complete  power  to  absolutely  regulate  them  aud  con- 
trol them,  and  even  prevent  them  from  carrying  on  the  business  If  they  should 
uttempt  to  monopolize  any  of  the  unrelated  products,  or  any  of  the  meat 
uroducts,  then  what  would  your  opinion  be  under  those  circumstances? 

Jir.  M&BSH.  That  tlien  Just  as  soon  as  the  railroads  get  all  of  their  re 
frigerator  cars  and  the  ^>ecia1  equipment  cars  and  the  principal  necessary 
hiuckyarde,  then  the  American  people  might  breath  freely  again. 

Mr.  Breed.  Wonld  you  also  Include  the  question  of  taking  from  the  packers 
ilie  control  of  the  cold  storage  warehouses  of  the  United  States,  which  is  also 
invered-by  the  decree? 

Mr.  Marsh.  Well,  I  understood  that  that  was  pretty  nearly  under  the  super- 
visioa  of  the  Department  of  Agriculture  under  this  act.    I  may  be  in  error. 

Mr.  Breed.  Well,  then,  in  expressing  your  opinion  In  opposition  to  this  modlfl- 
caflon  you  do  add  the  further  protisions  that  there  must  be  some  legislation 
with  respect  to  the  control  of  the  stockyards? 

.Mr.  Marsh.  Oh,  absolutely- 

Mr.  Brbn).  And  also  some  legislation  with  respect  to  whether  the  packers 
may  i-ontlnue  their  special  privilege  in  connection  with  the  use  of  these  refrlg- 
wator  and  peddler  cars? 

Mr.  Marsh.  Yes;  I  would  think  that  that  ought  to  be  clearly  stated. 

Judge  Hain^.  What  additional  power  conld  be  given  controlling  the  stock- 
jiirda  over  what  this  act  gives? 

Mr.  Marsh.  Weil,  we  think  that  the  railroads  ought  to  acquire  them,  and  they 
iiught  to  be  handled  as  a  part  of  the  transportation  facilities ;  that  the  railroads 
uught  to  provide  facilities  for  handling  live  freight  Just  as  they  liandle  dead 
freight  to-day— Just  as  they  provide  facilities  for  handlii^  dead  freight. 

The  Chaibman.  I>o  you  know  of  any  way  that  anybody  could  make  the  rail- 
roads buy  tliese  cars  unless  they  wanted  to? 

Mr.  Marsh.  Whj',  I  would  say  that  if  we  are  not  In  the  position  in  Govern- 
meat  in  which  under  private  ownership  of  the  railroads  we  can  compel  the  rail- 
riiads  10  meet  the  public  needs,  that  the  argument  for  Government  ownership 
Ix  so  unanswerable  that  it  would  be  the  biggest  issue  in  the  ne^ct  national 
election. 

Judge  Hairer.  Itlr.  Marsh,  you  believe  in  Government  ownership,  do  you  not, 
or  the  railroads  and  ail  public  facilities,  agencies? 

Mr.  Habbh.  All  things  which  In  order  to  be  efficiently  conducted  there  has 
in'C  to  )«  a  monopoly. 

Judge  Haineb,  A  mont^wly? 

Mr.  Uabsh.  You  are  asking  my  personal  opinion  now. 

Judge  Haikbb.  Yes ;  your  opinion,  yes. 

Mr.  Marsh.  Anything  which  In  order  to  be  efficiently  conducted  lias  got  to  be 
a  monopoly— tliat  Is  unified  for  the  Natlim,  speaking  for  the  Nation— should  be 
owned  by  the  Government  and  operated  democraticaUy. 
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JiiiiKe  Hainku.  Then  yiiii  Ix-licve  iitt  tlit-Ht>  liirKe  pnt-hlnK  l>laiils  nlmiild  Ih- 
uwiieil  and  oiH-rated  by  thp  Government? 

Mr.  MabsR.  N'o;  not  at  all. 

Judge  Hainkb.  Uon't  you? 

Mr.  Mabbh.  So;  because  I  think  we  ought  to  have  n  lot  of  InilejietKlent  pnik- 
liiK  iiliiutH  un<l  a  icreut  many  i-ooiierutlvcly  oivnetl  pHcktnt;  iilantM.  t'raukly,  I 
look  ahead  tor  a  few  years  when  the  fanners  will  own  inont  of  these  fannerles. 
tin<l  otlier  thlngx. 

The  Chasuan.  Well,  hasn't  the  i-ooperatlve  niovenient  In  the  pacblnc 
of  meats  been  very  recently  set  back  considerably? 

Mr.  Makbh.  Yen,  there  have  been  some  failui-es  In  It.  iiartlj-  due  tii  the  fad 
that  some  of  the  managers  were  iioor.  and  partly  due  to  the  fH<-t  that  the 
packers  were  clever  enough  to  put  In  some  of  their  old  eraplojees,  as  up  in 
Fargo,  K.  Dak.,  and  committing  aabotafce  on  the  inside  l>efnre  the  l>oanls  rauUl 
arrest  It.  and  that  has  resulted  In  tragedy,  partly  due  to  the  fact  that  even 
though  everything  did  run  smoothly,  they  had  not  accetis  to  transportation  facili- 
ties and  credit  which  tlie  packers  bad. 

Tbe  CuAiBUAK,  But  the  experience  of  those  cooperative  packInK  comi>anier; 
which  have  l^een  formed,  and  wblch  have  had  a  sad  experience,  has  lieen  rather 
to  retard  the  growth  of  that  movement,  hasn't  it? 

Mr.  Mabsh.  I  think  not  so  much  to  retard  it  as  to  occasion  those  who  advii- 
cate  it  to  be  a  little  more  careful.  I  think  the  movement  Is  going  ahead  niucli 
more  rapidly  than  in  the  past,  but  that  tlie  people  are  going  to  learn  by  tlie 
mistakes  of  those  who  have  made  failures,  or  aemlfallures.  I  feel  that  it  is 
verj'  Important  in  order  that  cooperating  movements  may  be  most  successfnl, 
that  auy  [losslble  Interference  with  the!r  success  should  be  removed.  That  is 
one  reason  that  I  advocate  Government  ownership  of  tbe  railroads,  and  the 
immediate  proiwsitlon  that  the  railroads  should  acquire  the  refrigerator  care 
and  special-equipment  cars. 

The  Chairman.  Anytblng  else,  Mr.  Breed? 

Mr.  Breed.  Yes.  Mr.  Alnrsh,  by  Jo!nt  resolution  in  Congress,  ha^  there  not 
t^een  established  In  the  past  year  a  commission  known  as  the  Joint  Cbmnt*RRloii 
of  Agricultural  Inquiry? 

Mr.  Mabsh.  Yes,  Mr.  Breed. 

Mr.  Bbked,  And  is  that  commisalon  engaged  upon  a  careful  and  sclenlillc 
consideration  of  all  of  these  methods  of  distribution,  to  some  of  which  you  havf 
referred? 

Mr.  SiIabsh.  They  probably  admit  that.  But  I  am  not  sure  they  are  doinR 
It  very  thoroughly.  I  want  to  answer  that  Now  the  question  came  up;  What 
cout<l  they  do?  There  was  investigation.  I  gave  them  bills  to  help  Congress. 
but  what  we  nee^l  is  not  so  much  investigation  of  agriculture:  what  we  neefl 
is  a  i'ttle  action,  and  we  didn't  get  It. 

judge  Haiker.  Constructive  legislation. 

Mr.  Mabsh.  ConstructiTe  legislation.  There  were  lots  of  bills  there,  anil 
Congress  has  done  more  In  the  last  two  years  to  smash  agriculture  than  1 
thought  any  bunch  of  men  possibly  could,  and  they  real'se  It.  If  they  will  get 
out  among  the  farmers  they  will  realize  It.    And  no  fooling. 

Mr.  Bbeid.  Weil,  what  I  mean  Is.  that  while  legislation  Is  undoubtedly  de- 
sirable, Congress  has  already  taken  action  to  thoroughly  Investigate  tlie  nietho4ls 
of  distribution  of  food  products,  has  It  not? 

Mr.  Mabsr.  Well,  they  have  taken  that  up.  How  thoroughly  they  will  s" 
into  It  I  don't  know.  There  have  been  all  sorts  of  investigations  of  the  subject, 
and  the  American  people  survive  Congress  wonderfully.  They  go  right  ahead 
and  do  things  and  change  Congress,  and  are  going  to  survive  It.  But  we  don't 
need  more  Investigation.  Mr.  Breed.  In  a  lot  of  these  things.  We  needed  action, 
and  the  farmers'  organizations  told  Congress  that.  We  needed  a  bHl  to  eive 
the  cooperatives  recognition,  a  bill  to  protect  them  from  prosecution,  and  we 
could  not  get  It. 

Mr.  Bbeeo.  Well,  I  do  not  disagree  with  you.  I  merely  ask  you :  One  of  the 
elements  bearing  on  this  long  period  of  ^btlng  which  you  have  described  is 
the  decree  of  the  court  which  tbe  packers  themselves  consented  to,  is  it  not? 
And  that  pending  some  determination  of  how  this  pn^Xfiltion  is  going  to  worl: 
out  I  understand  you  advise  against  the  Government  applying  to  the  court  (n 
modify  this  decree? 

Mr.  Mabsh.  Yes.  But  that  puts  me  in  the  position  of  interference  with  actlfi". 
of  attempting  to  interfere  with  action.  I  would  say  that  this  application  fnr 
modification  of  the  consent  decree  shows  the  imperative  necessity  of  Congress 
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promptly  enacting  legislation.  That.  I  tlitnk.  Is  one  of  tLe  very  Important 
thliifM  which  sbould  be  a  result  of  this  hearing.  We  are  not  In  a  satiafactorf 
fondillon  with  that  decree  unraodlfled.  We  are  in  a  thoroughly  unsatisfactory, 
uuecvnomic  condition. 

Judge  Haikkb,  Then  on  economic  groundB  you  believe  that  the  court  should 
either  modify  It,  or  legislation  should  be  passed  superseding  It  that  will  grant 
the  relief  desired  for  the  benefit  of  the  farmers  and  producers? 

Mr.  Mabsh.  I  must  say.  Judge,  that  I  did  not  nnderstand  the  first  part  of  your 
question. 

Judge  Haineb.  Read  the  question. 

(The  question  was  read  by  the  r^mrter  as  above  recorded.) 

Jir.  Marsh.  I  would  put  it  the  other  way  around,  if  I  may.  I  would  say  that 
Cougress  should  immediately  enact  this  legislation,  and  let  the  decree  remain 
as  it  is  without  modification  until  that  time.  You  know  it  Is  a  terrible  thing 
to  let  the  packers  get  by  with  tlie  game  they  have  been  pulling  on  the  American 
people.  , 

Judge  HiUNEB.  Well,  you  don't  want  any  interim  between  the  going  Into 
eifect  of  these  acts,  but  if  Congress  has  already  passed  sufficient  legislation '  In 
that  respect,  that  Is  after  the  courts  would  so  decree  It,  then  you  believe  that 
they  should  engage  In  these  unrelated  commodities  for  the  benefit  of  the  public 
generally,  do  you? 

Mr.  Marsh.  No.  1  can  not  conceive  of  the  packers  being  for  the  benefit  of 
the  public  generally  as  long  as  they  have  97  per  cent,  or  anything  like  that,  of 
the  refrigerator  cars  and  special -equipment  curs  and  the  other,  facilities.  I 
don't  think  they  are  going  to  t>e  capable  of  conducting  themselves  for  the  benefit 
of  the  publi<^  uhder  those  conditions,  despite  the  best  powers  of  control  which 
you  may  exercise  and  can  exercise  under  the  laws  which  you  have.  Therefore, 
I  Nay  we  sbould  first  get  these  fundamental  changes  before  we  make  any  changes. 

Now,  let  us  go  ahead.  We  have  got  legislation.  We  have  got  a  decree  wbich 
was  enacted  to  prevent  further  legislation  which'  was  needed.  Now.  let  us 
rest  here  for  awhile  and  try  for  some  more  legislation  so  we  will  know,  in  black 
and  white  on  the  laws,  where  we  stand.  Sometimes  the  best  way  to  secure  the 
repeal  of  a  bad  piece  of  legislation  Is  to  enforce  it.  And  I  imagine  that  after 
this  experiment  with  the  consent  decree  that  It  will  be  some  time  before  any 
suci)  project  will  ever  be  Initiated  again. 

Mr.  Bbbed.  Did  the  possession  by  the  packers  of  this  control  over  refrigerator 
and  pedlar  cars  have  any  effect  upon  the  working  out  of  some  of  these  coopera- 
tive meat-packing  establishments? 

Mr.  Mabsh.  Some  of  them  have  told  me — I  don't  remember  what  the  Federal 
Trade  Commission  said,  but  I  have  talked  with  men  and  they  have  told  me 
that  it  did  have  some  effect — not  only  at  the  existing  cooperative  packing  plants, 
hut  &■  lot  of  folks  wanted  to  start  their  own  packing  plants,  like  the  Nebraska 
Farmers'  Union,  which  does  a  hundred  million  dollars  a  year  cooperative  work 
and  general  business,  and  I  was  talking  with  the  people  out  there  Just  last  week, 
and  they  are  afraid  to  start  one  because  they  don't  thlnlt  they  can  get  the 
facilities,  and  they  will  be  choked  off,  and  they  are  wise.  We  were  Just  dis- 
cussing the  mistakes  which  have  been  made,  and  it  Is  foolish  to  start  a  co- 
operative enterprise  unless  there  Is  reasonable  assurance  of  such  service  as  com- 
petitors get,  80  that  they  have  at  least  a  fighting  chance  for  success. 

Mr.  Bbeed.  Equal  service, 

Mr.  Massh.  liqual  service;  yes;  with  no  discrimination. 

Mr.  Bbkeb.  In  your  opinion,  if  this  decree  were  modified  and  the  packers  were 
nllowed  to  withdraw"  their  consent  and  go  into  these  unrelated  lines  and  utilize 
their  refrigerating  and  peddler  cars  for  a  distribution  of  such  unrelated  lines, 
nv.uld  It  give  the  packers  any  advantage  over  other  competitors  in  the  same  un- 
related food  lines? 

Mr.  MiBBH.  it  would  be  my  Judgment  that  it  would.  That  is  a  rather  compli- 
cated question,  but.  as  I  gather  it,  that  would  be  the  effect. 

Mr.  Bbekd.  I  will  ask  the  reporter  to  read  the  question  again. 

(The  last  question  vras  read  by  the  reporter  as  above  recorded.) 

Mr.  Mabsh.  1  think  it  would  give  them  some  such  advantages,  and  I  think  it 
pxtremely  doubtful  whether  either  the  producers  or  the  consumers  would  get — 
each  or  either  of  them— their  fair  share  of  the  advantage  which  would  inure  to 
the  packers  from  such  modification. 

Mr.  Breed.  In  your  ojiinlop  would  it  tend  to  give  the  packers  a  growing  In- 
ci'ease  of  business  in  those  uprelated  lines  over  their  competitors? 
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Mr.  AfAHSu.  Well,  IliJB  is  of  course  a  theorctic-al  question,  i  think  U  would. 
I  am  giving  yon  ii  qualltntive  and  not  a  <i»atititiitlve  nnswer.  1  can  not  glv 
you  a  statistical  Idea,  or  what  U  would  be  atattstlcnily.  but  I  tlilnk  that  woultl 
lie  the  tendency. 

Mr.  Breed.  Well,  if  the  mtlroHds  do  not  furnish  the  name  refrigerator  niul 
peddler  car  service  to.  we  will  say,  the  wholesale  grooers.  would  or  would  not. 
In  your  opinion,  the  packers  liave  an  advantage  over  the  wholesale  Erocers 
In  distribution? 

Mr.  Marsh.  Oh,  they  wouhl  have  an  advantiige.  umiiieatlonably.  I  say  1 
don't  know  how  rnuch.  Thiit  they  would  liave  an  advantage  I  think  is  perfectly 
obvious.  And  they  would  have  an  advantage  over  the  cooperative  canneries, 
and  the  cheese  factories  up  in  Wisconsin  and  everywhere  else.  The  advanta^^ 
which  the  packers  would  have  over  the  wholesale  grocers  would  be  nothing  like 
as  much  as  the  adt-antage  which  they  would  have  over  the  little  cooperative. 
And  1  am  more  concerned  with  those  little  cooiiemtives  than  I  am  with  any  big 
comlilnatlon  of  business. 

Mr.  Bribed.  And  that  is  the  reason  why  you  ft^i  ttiere  shonki  l>e  soine  leKishi-- 
tion  with  respect  to  this  special  refrigerator  and  peddler-oar  service? 

Mr.  Marsh.  Ves.  Our  position  U  unequivocal  that  the  railroads  shonlil  ac- 
quire these  principal  and  necessarj-  stocli.vards,  and  that  the  railroads  should 
ininiediatety  go  back  to  uiiltled  (iovemuient  opei-atlon.  That  we  should  reduce 
the  freight  rates  to  those  In  force  when  the  roads  were  returned  to  ttie  Wall 
Street  Riiuil>lerB  uniler  the  ("Hnimins-Ksch  law,  and  if  there  is  a  deficit,  make  it 
up  out  of  the  Public  Treasury. 

Now,  I  don't  know  whether  the  gentlemen  who  are  opposing  the  modlfloatlon 
of  this  consent  decree  will  accept  such  an  enlightened  viewpoint,  but  I  trust 
they  do. 

The  Chairman.  Anything  else,  Mr,  Breed? 

Mr.  RiiEED.  No, 

The  Chairman.  Senati)r,  Tiflve  jou  any  irther  questions? 

Mr.  Smith.  Yes.  You  oppose  then,  do  you.  Mr.  Marsh,  and  your  associates. 
any  nioditlcatlon  of  this  decree  until,  first,  ^he  railroads  take  entire  control  of 
the  refi-(gerat<ir  cars?  Tliat  Is  your  Urst  proposition.  Isn't  it?  You  think  that 
the  refrigerator  cars  should  all  go  back  into  the  hands  of  the  railroads  and  lie 
operated  by  theiu  for  the  use  of  all  distributors  before  any  modlflcatton  of  tlii« 
degree  giving  the  packers  the  right  to  go  Into  unrelated  food  products  slioulil 
take  place? 

Mr,  Marsh.  I  think  It  would  be  Illogical  to  siii^n'st  a  change  of  that  sort  not 
covered  by  the  consent  decree.  I  would  Hay  that  first  we  should  have  this  power 
vested  beyond  question  and  clearly  In  the  Department  of  .\grlculture  to  prevent 
packers  from  going  Into  unrelated  lines  of  bnsiness  if  It  seems  contrary  t<> 
public  policy.  And  simultaneously,  if  you  please,  have  this  other  prorislnn 
as  to  refrigerator  cars  and  special  equipment  cars. 

And  may  I  add  this,  too,  Senator  Smith?  I  don't  want  a  thing  I  have  saiil 
here  to  give  the  impression  that  I  think  the  condition  of  the  farmers'  coopera- 
tive organlisntions  Is  what  it  ought  to  be.  They  need  relief,  and  they  have  got 
to  have  better  sen'lce.  And  I  Just  hope  that  you  folks  will  all  get  together 
down  here,  and  I  will  get  with  yon,  and  see  if  you  can  tiot  work  out  some  way 
in  which  the  wholesale  and  retail  grocers  can  be  of  greater  service  to  the 
farmers  of  America  In  distributing,  and  until  the  farmers  oi^nise  enough  tn 
tend  to  that  Job  themselves, 

Mr,  Smith,  The  two  leading  objections  to  the  present  conditions  that  you 
present  are,  first,  that  the  railroads  should  have  control  of  all  of  the  refrig«-ator 
cars? 

Mr,  Mabbh.  Should  own  them. 

Mr,  Smith.  Should  own  them,  that  is  what  I  mean.  Should  own  them  alt.  so 
that  all  distributors  should  have  an  equal  chance  at  them.  That  is  your  »lr« 
proposition.  Isn't  it,  really? 

Mr.  Marsh.  That  is  essential. 

Mr,  Smith.  Then  you  also  Insist  that  the  legislation  should  ftltow  the  Depart- 
ment of  Agriculture  to  stop,  If  necessary,  the  packers  from  handling  unrelated 
products,  If  they  find  it  desirable  to  do  so? 

Mr.  Marsh.  Well,  I  would  phrase  It  this  way :  If  they  find  that  such  action  is 
In  the  public  welfare.    I  would  put  it  that  way. 

Mr.  Smith.  Well,  I  mean  from  the  standpolDt  of  public  welfare,  ot  course, 
and  not  arbitrarily  desirable. 

Mr.  Mabsh.  Yes,  I  accept,  surely,  that  understanding. 
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Mr.  Smith.  Tbat  ie  r11. 
The  Chaibuan.  Mr.  Stevens? 

Mr.  Stevens.  Mr.  Marsb.  in  what  waj  do  you  tliink  the  wholesale  grocera  are 
now  a  hindrance  to  the  proper  distribution  or  the  farm  products — food  products? 
You  have  Intimated  that  If  we  get  together  and  agree  on  some  better  plan  It 
would  be  a  good  thlnji;.    Now,  what  do  you  And  fault  with? 

Mr,  Mabsh.  Well,  I  supoae  all  the  fault  that  could  have  been  found  had  been 
found  by  those  that  preceded  me.  and  will  be  found  by  some  that  are  coming 
after  me.  I  do  not  say  that  the  wholesale  grocers  are  at  fault,  or  the  retailers, 
exclusively,  by  any  manner  of  means,  but  I  do  know  that  the  cooperatives  are 
liavtng  trouble  in  marketing  some  of  their  products.  Now,  I  have  tried  to  make 
my  position  cleac.  I  am  not  taking  aides  by  any  means  against  the  wholesale 
grooers  or  any  other  distributing  agency,  excepting  as  to  the  packers,  and  I  hove 
eipressed  my  opinion  on  that,  but  I  do  feel  that  It  would  be  a  good  thing  to 
iiave  the  representatives  of  the  cooperative  organizations  who  have  asked  for 
the  modification  of  the  consent  decree  to  have  some  Congressnien,  whose  names 
perhaps  I  ought  not  to  give,  as  they  told  me  In  confidence — but  I  can  get  them. 
and  I  will  be  glad  to  meet  with  you  and  ask  the  representatives  of  the  other 
farm  ot^nlzatious  here,  and  see  what  the  situation  is.  Of  course,  I  am  not  a 
lawyer  and  I  do  not  enjoy  litigation.  I  am  a  peaceful,  honie-lovlng  man.  But 
at  (he  same  time  there  is  something  wrong  here,  or  there  would  not  have  been 
any  request  for  a  modification  of  the  conswit  decree,  except  as  instigated  by  the 
liackers.  If  Instigated  by  tbe  packers  there  is  no  reason  why  it  should  be  con- 
Mr,  Bbbbd.  Because  they  came  in  voluntarily  and  asked  for  it  and  agreed  to  it, 
aid  they  not? 

Mr.  Mabsh.  Yes.  But  there  are  some  of  these  Congressmen  whom  I  know  who 
have  no  brief  for  the  packers.  They  have  been  leaders  fighting  for  packing  con- 
trol leKlslatlon,  and  they  ure  disturbed  over  the  situation.  And  I  would  like  to 
have  these  two  groups  talk  It  over,  and  I  would  be  glad  to  meet  with  you,  I 
think  that  is  an  answer  to  your  question,  Is  It  not? 

Mr.  Stevens.  I  do  not  know,  Mr.  Marsh,  It  does  not  quite  answer  my  ques- 
tion that  I  really  had  In  mind.  The  point  I  have  in  mind  Is  this.  You  have  not 
been  here  before  to-day,  have  you? 

Mr.  Marsh.  No ;  I  have  not.  I  have  read  a  good  deal  of  the  testimony  though, 
I'Ut  not  all  of  ft.  I  just  got  back  Sunday  night  from  tho  western  trip.  I  have 
read  some  of  tbe  testimony. 

Mr.  Stevens.  You  feel,  apparently,  that  the  wholesale  and  the  retail  grocers 
are  in  some  way  a  hindrance  to  the  proper  marketing  of  foods.     Isn't  that  true? 

Mr.  Marsh.  No.  I  don't  want  to  put  It  that  way.  I  don't  think  I  should  put 
it  that  way  at  all.  I  say  that  here  Is  evidently  some  interference  with  the  work 
of  the  farmers'  cooperative  organiiations.  I  don't  know  who  is  to  blame  for  it. 
That  question  Is  not  at  Issue,  as  I  understand  it,  before  this  committee,  but  It 
Is  necessarily  Involved,  And  some  of  these  farmers'  cooperative  organizations 
feel  very  strongly  that  a  modification  of  the  consent  decree,  to  let  the  packers  go 
back  into  distributing  their  products — that  Is,  the  cooperative  canneries  or  other- 
wise—Is going  to  help  them.  I  do  not  agree  with  that.  But  I  hate  to  be  merely 
negative,  I  think  that  they  are  in  error  in  asking  for  a  modification  of  the  con- 
sent decree,  and  prior  to  the  enactment  of  legislation  I  suggest  that  these  men 
meet  with  the  wholesale  grocers,  and  I  will  be  glad  to  meet  with  you,  and  find 
out  If  you  can  help  those  farmers'  cooperatives  fu  dlstrlbutli^  their  products. 

Now.  I  think  that  Is  a  reasonable  proposition.  I  have  no  authority  to  mak« 
that  proposition,  but  what  Is  tbe  use  of  fighting  over  a  thing  if  we  can  get  to- 
gether and  work  it  out  to  the  mutual  advantage  of  all  who  are  concerned? 

Mr.  Steveks.  Well,  don't  the  wholesale  grocers  buy  from  the  cooperative 
associations? 

Mr.  Marsh.  I  think  they  do  very  largely. 

Mr.  Smith.  You  would  not  deem  It  advisable  for  the  wholesalers  to  meet 
with  cooperative  associations  tbat  were  controlled  by  the  meat  packers,  would 
yon?    You  do  not  thing  that  would  do  any  good? 

Mr.  Mabsh.  Why,  you  might  find  out  something.  I  tmat  you  to  find  out 
anything  If  there  is  anything  to  be  found  out  there,  Senator  Smith,  and  I 
am  sure  that  It  would  not  Injure  your  professional  standing  if  I  am  there 
as  chaperone. 

Mr.  Sutth.  Do  you  think  any  pn^reas  would  be  made  by  a  conference  with 
those  cooperatives  that  the  five  meat  packers  controlled? 

Mr.  Mabsh.  No  ;  I  will  say  that,  Mr.  Smith,  no ;  I  do  not  brieve  so. 
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Mr.  SuiTH.  That  was  ni;  queatlon. 

Mr.  Mahsh.  I  do  not;  1  do  not  believe  theiv  would  !«  with  the  t-ooiwratives 
that  the  five  tnest  packers  control. 

Mr.  SuiTH.  Thut  in  what  I  said. 

Mr.  Mabbh.  But  there  are  CoiiKreHMmen  that  I  have  tulked  with  wbo  feel 
very  bitter  about  the  situation.  They  are  Just  as  sincere  men  as  I  am.  They 
are  Just  as  siocerely  ia  favor  of  the  modification  of  this  consent  decree,  to 
permit  the  packers  to  go  Into  distributing  products  raised, In  Wlscoasio,  tana 
products,  and  canneries — they  are  Just  as  sincerely  In  favor  of  It  as  I  am 
oi^osed  to  it.  Now,  I  make  it  a  point  to  talk  with  a  man  who  la  opposed  to 
me,  wben  he  Is  just  as  sincere  a  man  aa  I  am,  although  we  do  not  agree; 
I  make  it  a.  point  to  talk  to  him. 

Mr.  SuiTH.  I  was  not  objecting  to  that.  I  was  asking  you  If  you  tbou^t 
it  would  do  any  eoud  fur  the  wholesalers  to  confer  with  the  cooperutlves  con- 
trolled by  the  five  packers? 

Mr.  Mabsh.  No;  I  don't  know  that  it  would  do  iiny  good,  but  1  don't 
know  as  it  would  do  any  barm.  And  I  would  want  to  have  complete  evi- 
dence that  the  farmers'  cooperative  was  controlled  by  some  one  of  the  Ave 
packers.    There  are  perhaps  some  which  are  so  conbolled. 

Mr.  SuiTH.  Oh,  I  did  not  means  to  intimate  that  there  were  not  a  great 
many  that  were  not  controlled  at  ftU  tn  that  way.    I  did  not  meant  that. 

Mr.  Mabsh.  As  I  stated,  in  two  of  three  cases  the  Big  Five  packers  have 
gotten  theip  agents  Into  independent  eoopMative  packers  and  practically 
wrecked  them,  but  that  Is  the  exception. 

I  don't  know  as  this  discussion  Is  germane,  as  it  Is  now  drifting. 

The  Craibuan.  I  think  he  has  answered  the  question,  Senator. 

Mr.  Smith.  I  htive  no  further  questions. 

The  Chaibuan,  Have  you  anything  further,  Mr.  Breed? 

Mr.  Bbeed,  No. 

Mr.  Stevrns.  May  I  ask  you  one  question?  How  do  the  cooperative  asso- 
ciations distribute  their  products? 

Mr.  AIarsh.  Through  the  wholesale  grocera,  through  brokers,  through  com- 
mission men.  I  think  that  has  probably  gone  into  ttie  record  very  thoroughly. 
I  have  not  been  able  to  follow  it  very  thoroughly ;  you  probably  have.  But  un- 
doubtedly that  has  gone  into  the  record.  As  I  stated,  we  are  trying  to  de- 
velop a  method  under  which  they  can  ship  their  goods  directly  to  groups  ol 
consumers  in  the  cities. 

Mr.  Ste\i:h8.  Yes. 

Mr.  Mabsh.  But.  being  practical  men,  we  rt^cognlze  that  the  consumers  in 
the  cities  are  not  organized  to  buy  directly  today,  and  there  is  no  use  of 
blinking  our  eyes  at  existing  situations.  Now.  existing  agencies  have  got  to  be 
used  for  distributing  these  products,  and  1  don't  care  whether  it  is  the  whole- 
sale grocers,  or  the  chain  stores,  or  brokers,  or  consignors.  We  would  like  to 
have  .lust  as  few  people  Intervene  and  the  most  efficient  method  of  distribu- 
tion done  of  the  output  of  cooperative  canneries  and  other  cooperatives  to  the 


.Tudge  Hainer.  Well,  until  such  time  as  the  ultimate  plan  which  you  hope 
to  bring  about  Is  brought  about,  are  the  cooperative  associations  content  to 
distribute  their  products  through  the  present  agencies? 

Mr.  Mabsh.  I  have  no  power  or  authority  to  answer  for  than. 

The  CHAiBkiAiv.  Is  that  all,  Mr.  Stevens? 

Mr.  Stevens.  Yes,  Mr.  Chairman. 

The  Chaibman.  Mr.  Etally,  have  you  any  questions? 

Mr.  Daii.t.  No.  sir. 

The  Chairman,  Then  that  is  all,  Mr.  Marsh,  and  we  thank  you  very  much 
for  your  statement. 

We  would  like  to  hear  Mrs.  Kelley  before  we  go,  as  she  is  very  anslous  to 
get  away. 


The  Chaibman.  You  may  state  your  full  name,  Mrs,  Kelley, 

Mrs.  Kelley.  Mrs.  Florence  K^ley. 

The  Chaibman,  Where  do  you  reside,  Mrs.  Kelley? 

Mrs.  Kelley.  New  York  City. 

The  Chaibman.  Whom  do  you  represent  here? 
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MrK.  Kellby.  I  am  general  secretary  of  the  NatLonsl  Consumers'  League. 

The  Chaisuan.  And  represent  that  league  at  this  hearing,  do  you? 

Mrs.  Kelley.  Yea,  sir. 

The  Graibman.  How  many  members  has  your  league? 

Mrs.  KmJ£y.  I  can  not  say  exactly  how  many  members  we  have.  We  formed 
oi^aniz&tlons  in  20  States,  and  then  we  have  member  on^nizatlons  In  all  of 
the  States,  and  a  couple  in  Alaska.    We  are  really  a  national  organization. 

Mr.  Breed,  Can  you  make  any  estimate? 

The  Chaihman.  Can  you  apitroxtmate  it? 

Mrs.  Kbij.ei-.  Yes ;  I  should  say  tliat  we  have  about  40,000  members. 

The  CuAieuAN.  And  does  that  membership  consist  of  both  men  and  women? 

Mrs.  Kellbt.  Yes,  sir.  The  president  of  the  organization  Is  former  Secretary 
Newton  D.  Baker;  he  was  president  from  November,  1915,  down  to  date;  and 
the  chairman  of  the  executive  committee  is  Mrs.  Borden  Harrlman ;  and  we 
have  a  full  set  of  offleers,  with  headquarters  in  New  York  City. 

The  Chaieman.  Just  proceed  now  in  your  own  way,  Mrs.  Kelley. 

Mrs.  Kelley.  Well,  we  have  been  very  much  interested  In  the  packer  legisla- 
tion, especially  during  the  last  three  years,  and  I  have  appeared  several  times 
before  the  Agricultural  (.!oinmlttee  of  the  House  and  IwCore  the  Interstate 
Commerce  Committee,  and  once  before  the  Agricultural  Committee  of  the  Sen- 
ate, in  regard  to  the  different  packer  bUls  when  they  were  pradlng  there.  And 
onr  position  has  always  been  that.  Just  as  the  banks  had  the  Federal  Reserve 
Commission  and  the  railroads  have  the  Interstate  Commerce  Commission,  so  an 
Industry  so  vast  and  so  vital  to  the  American  people  Should  be  under  con- 
gressional legislation  and  under  the  administration  eltlier  of  one  of  the  depart- 
ments or  of  a  special  eommisslon. 

Mr.  Breed,  May  I  ask  what  Industry  you  refer  to,  Mrs.  Kelley? 

Mrs.  Kelley.  The  packer  Industry.  Our  original  preference  was  for  having 
le&iHlation  administered  by  the  Federal  Trade  Commission,  but  we  are  entirely 
opposed  to  the  administration  of  any  great  industry  by  the  Department  of  Jus- 
tice. We  consider  that  that  is  quite  intolerable.  We  were  never  (or  a  moment 
content  with  the  consent  decree,  but  neither  are  we  content  with  having  the 
consent  decree  so  modified  as  to  exempt  the  packers  from  tiie  only  provisions  of 
tiiat  decree  that  could  have  been  beneficial  to  the  consuming  public.  And  our 
position  Is  substantially  that  which  Mr.  Marsh  stated  so  elaborately,  that  we 
think  until  there  is  congressional  legislation,  which  we  consider  indispensably 
necessary  at  the  earliest  possible  time  giving  full  control  and  administration 
to  the  Department  of  Agriculture,  there  should  be  no  relaxation  whatever  of 
the  provisions  as  they  stand. 

I  was  asked  incidentally — this  is  a  minor  matter — but  I  was  asked  by  our 
California  membership  to  lay  before  you  genllemen  their  statement  that  they 
did  not  wish  to  be  regarded  as  represented  here  by  Mr.  Campbell  in  the  state- 
ments which  he  has  made  here.  They  are.  as  our  California  members  believe, 
not  exactly  in  harmony  with  what  I  have  Just  said. 

Mr.  Breed.  Who  is  not  in  harmony? 

Mrs.  Kelley.  Mr,  Campbell— is  not  that  the  name  of  the  gentleman  who 
has  been  speaking  here  in  the  name  of  the  California  consuming  public? 

The  Chaihman.  Yes ;  Mr.  Campbell. 

Judge  Haines.  He  represents  the  California  canneries. 

Mrs.  Kelley.  Yea,  but  my  understanding,  from  the  evidence  I  have  read  in 
the  New  York  Commercial,  is  that  Mr.  Campbell  has  represented  himself  as 
not  only  speaking  for  the  California  canneries,  which  are  not  wholly  content 
to  have  him  as  their  spokesman,  but  he  is  also  speaking  (or  the  consumers' 
league,  which  I  represent,  which  league  does  not  want  him  to  be  regarded  as 
its  r^resentative.    I  want  to  be  quite  clear  on  that. 

The  Ohaibmah.  I  think  the  record  will  show  that  he  did  not  claim  to  repre- 
sent any  organization  in  California,  except  his  own. 

Mrs.  Kelley.  Well,  It  was  rather  reported  that  he  was  sqieaklng  for  the 
consumers.  That  is  the  way  the  New  York  Commercial,  which  I  read, 
reported  It. 

The  Chaibman.  Is  that  all ;  are  you  ready  for  us  to  ask  questions? 

Mrs.  Kbllet.  Yes,  air. 

The  Chairman.  Mr.  Breed,  have  you  any  questions? 

Mr.  Breed.  No,  Mr.  Chairman,  not  at  this  time. 

The  Chaibmak.  Senator  Smith,  have  you  any  questions? 
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Mr,  SuiTH.  TbeD  your  opinion  Is,  Mra.  Kelley,  that  your  organization  in 
California  does  not  approve  n  niodlflcatlon  of  the  decree  so  as  to  allow  tlie  bin 
packers  to  go  into  the  unrelated  food  proiluctH? 

Mrs.  KtXLEY.  (>h,  no;  we  do  not  agree  wllb  that.  Tliere  U  uo  Olvlsiuii  of 
opinion  within  the  urguulzatloii.  Uur  orKuulzutloii  liuu  l>e<!ii  i)erfectly  U  uDit 
In  the  last  tliree  years,  since  wt>  beanl  tlit*  evidence  broutcht  uiit  three  yeuis 
ago,  when  there  was  an  elaborate  investigation  of  the  packing  Industry. 

Mr.  Smith.  And  you  are  opposed  to  the  meat  packn-s  going  into  the  unre- 
lated products? 

Mrs.  Kelley.  Yes.  If  I  cuuld  speak  quite  pentuuully,  1  would  like  tu  say 
tlist  what  I  am  saying  now  Is  not  as  offlclally  representing  the  Consumers' 
League,  but  represenis  the  situation  a  little  as  to  the  general  consumlug  public. 

1  made  ihe  acquaintance  of  the  Htoclcyurds  al>out  50  years  ago  uext  June, 
when  I  was  younger  than  I  am  now,  and  I  was  enormously  Impressed  as  a  young 
Phlledelphlan  who  visited  the  new  industry,  as  to  what  I  saw  there,  an 
Immense  munufacturer  of  foods.  But  I  was  enormously  impressed  wlili  this 
thing  which  seemed  to  us  a  perfectly  stupendous  kind  of  a  new  Industry  in 
the  world.  My  father  at  that  time  liad  been  many  years  in  Congress.  He 
was  here  from  1800  to  1890,  and  his  children  iieard  more  about  Industrj'  and 
legislation  than  they  otherwise  would.  I  remember  his  expression — lie  was  a 
believer  In  protecting  uur  Infant  industries — and  1  remember  his  saying 
ainmt  tids  particular  industry,  which  was  tlien  younger,  as  I  was,  and  which 
was  clamoring  for  protection  at  that  time — I  remember  about  my  father  say- 
ing about  this:  ■■  Xow.  many  of  our  Infant  industries  seem  rather  like  nourds." 
He  said,  "  This  one  se^ms  as  though  it  might  very  well  be  an  scorn,  a  thing  of 
enoi'mous.  permanent  growth ;  I  do  not  see  why  it  should  not  be."  He  was. 
frankly,  very  uncii  disturbed  about  an  infant  Industry  which  could  have  tlie 
power  which  that  was  just  beginning  to  show  then  over  the  farmers,  and  over 
the  consumers.  It  seemed  to  hliu  that  any  great  Industry  which  showi^  such 
great  growtii  as  it  wiis  showing,  and  showed  such  hunger  as  it  was  showing  at 
Washington,  was  kind  of  a  pivotal  or  key  Industry.  And  he  was  afterwards 
chairman  of  the  Committee  ou  Ways  and  Means  and  came  again  In  contact  with 
this  great  industry. 

And  I  came  In  contact  with  It  in  an  entirely  dlKerent  way.  I  was  factory 
Inspector  for  four  years,  from  1893  to  1897 — very  much  later.  And  I  wos  im- 
pressed then  wilh  its  enormous  power  over  its  employees.  It  was  my  duty  to 
try  to  enforce  a  State  law  for  the  protection  of  children  working  in  the  stock- 
yards, and  I  got  my  Impression  of  Its  enormous  power  in  the  courts  of  Illi- 
nois. So  1  have  bad  a  long-range  and  long'tlme  acquaintance — somewhat  su- 
perticlal  acquaintonce — with  this  industry,  except  during  those  four  years, 
when  my  acquaintance  was  very  intimate  with  it^ 

So  when  the  Consumers'  League  directed  me  to  attend  the  hearlnfi^s  three 
years  ago  I  did  so  with  extraordinary  interest  and  with  a  reviving  memory  of 
the  things  which  my  father  50  years  l>efore  had  felt.  And  I  confess  that  the 
consent  decree  seemed  to  be  a  perfectly  staggering  thing.  The  transfer  of  any 
part  of  the  control  of  the  greatest  food  industry  of  100,000,000  people  from 
Congress  to  the  courts,  that  seemed  to  me  a  perfectly  staggering  thing  to  face 
In  a  republic.  And,  although  I  should  be  very  glad  when  the  time  comes  that 
that  decree  is  supplanted  by  legislation,  which  appears  to  me  to  be  the  orderly 
constitutional  procedure  with  regard  to  the  Industry,  I  very  ardently  hope  that 
the  court  will  not  further  Implicate  Itself  by  relaxing  the  meager  measures 
for  the  protection  of  the  public  which  the  decree  seemed  to  promise  as  com- 
pensation for  failure  to  enforce  upon  the  packing  industry,  as  concentrated 
there  in  Chicago,  the  penalties  which  we  were  all  entitled  tu  expect  to  follow 
the  revelations  that  had  preceded  that  decree. 

The  Chairman.  Mrs.  Kelley,  du  you  think  that  If  the  packers  are  permitted 
toliandle  these  unrdated  lines  again  it  will  result  in  any  disadvantage  to  the 
consumer? 

Mrs.  Kellby.  Well,  I  can  not  imagine  how  it  could  fail  to  do  that 
-  The  Chairman.  What  would  b«  Its  effect,  in  your  opinion? 

Mrs.  Keuxc.  Oh,  its  effect.  In  my  opinion,  would  be  a  farther  growth  of 
the  acorn.  The  acorn  always  grows.  It  has  grown  during  the  50  years  I 
have  been  acquainted  with  it,  and  I  can  not  see  anything  In  our  experience  of 
the  retailing  of  products  or  foods  tu  lead  me  to  believe  that  the  packers  would. 
If  they  could,  permanently  and  generally  lower  to  the  consumer  the  price  of 
goods  which  they  were  free  to  handle.  I  think  th^  have  got  all  they  can 
reasonably  be  expected  to  do  in  the  area  which  they  are  now  allowed  to  cover. 
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The  Chairman.  Then  you  feel  that  if  they  should  be  permitted  to  continue 
the  hRndling  of  theae  goods,  or  resume  the  handling  of  these  goods,  that  It  would 
ultinifitel;  coat  the  conaumcr  more  money? 

Mrs.  Kblley.  Oh.  undoubtedly,  and  the  "  ultimately  "  would  not,  I  think,  be 
very  for  off. 

The  Chaibman.  And  why  do  you  feel  that  way? 

Mrs.  Ketxey.  Because  of  past  observation. 

The  Chahuian,  Of  what ;  of  the  packers  and  their  business,  or  what? 

Mm.  Kglley.  Both  the  packers  and  other  business.  As  the  secretary  of  the 
Consumers'  League  it  has  been  my  duty,  of  course,  for  the  last  few  years  to 
stotfy  Industry,  and  I  have  never  se«i  anywhere  the  growing  concentration  of 
an  industry  that  In  the  end  has  permanently  reduced  prices  to  the  consumer. 

The  Chaibman.  You  feel  that  It  they  go  baek  into  the  handling  of  these 
goods,  that  they  will  obtain  a  monopoly  of  those  lines? 

Mrs.  Keixev.  Oh,  It  Is  verj-  hard  to  get  ft  complete  monopoly  of  anything 
in  the  United  States.  The  word  "  monopoly  "  taken  literally,  it  is  pretty  hard 
to  do. 

The  Chairman.  Well,  a  control  then. 

Mrs.  Kei.ley.  I  think  the  tendenc>-  would  be  for  them  to  get  a  control: 
yea,  air. 

The  Chaiuman.  Do  you  think  they  would  eliminate  the  present  distribution? 

Mrs.  Keu.et.  I  <lon't  know  how  far  they  could  eliminate  it.  But  the  thing 
they  wonid  do  would  be  to  cripple  still  further  our  very  slowly  developing  coop- 
erative industries.  Of  course,  of  all  the  great  nations,  and  among  a  good  many 
of  the  smaller  ones,  we  are  away  behind  In  the  development  of  cooperative  pro- 
duction and  distribution.  I  think  this  would  stlU  further  slow  down  the 
processes  of  development,  and  I  have  reason  to  believe  it  would. 

Judge  Haineb.  Do  you  believe  there  should  be  any  congressional  legislation 
prohibiting  the  packers  from  distributing  these  products  under  a  proper  control 
by  the  Government? 

Mrs.  Kfjjj^.  Well,  I  And  it  very  dltflcult  to  conceive  of  a  proper  control. 
I  have  not  seen  anything^  that  has  looked  to  me  like  efDclent  control  of  this 
enormous  Industry  by  the  Government  hitherto,  and  I  think  If  I  could  see 
what  seemed  100  per  cent  efflclent  control  of  the  packing  industry  for  15 
years.  I  would  be  more  competent  to  express  an  opinion  In  reply  to  the  question. 

Judge  Hainer.  Then  you  believe  that  the  meat  packers — that  Is.  the  five  big 
packen' — should  be  forever  prohibited  from  distributing  any  of  these  unre- 
lated products  in  the  United  States  or  foreign  countries? 

Mrs.  Kelley.  Well,  forever  is  a  long  time,  and  my  wisdom  is  pretty  limited. 
I  think  they  should  for  the  present. 

Judge  Haineb.  You  understand  that  was  the  testimony  of  former  Attorney 
General  Palmer,  ttaat  this  decree  forever  prohibits  them  from  distr'buting  any 
of  these  unrelated  commodities  In  this  country  or  foreign  countries? 

Mrs.  Kbllet.  Well,  forever  is  just  as  long  a  time  for  prophecy  of  Mr.  Palmer 
as  it  is  for  prophecy  to  me.  But  I  should  think  if  that  were  true,  then  our 
Constitution  has  suffered  a  change. 

Judge  Haineb.  Well,  do  you  believe  that  they  sdiould  be  prohlblteil  from  dis- 
tributing, under  proper  supervision  and  otherwise  regulatory  laws,  from  dis- 
tributing these  unrelated  commodities? 

Mrs.  Kelley.  Certainlj' ;  until  Congress  resumes  Ita  function  and  the  courts 
resign  their  function,  and  the  incursion  of  the  courts  into  the  functions  of  Con- 
gress; that  is,  for  the  future.    This  particularly  decree  is  ancient  history. 

Tlie  Chairman.  Mr.  Breed,  do  you  care  to  ask  any  questions? 

Mr.  Bb£1l-d.  Just  one  question.  You  understand,  do  you  not,  Mrs.  Kelley. 
that  this  decree  that  we  are  talking  about,  and  Its  modification,  with  respect 
to  the  packers  withdrawing  from  the  retail  meat  business,  from  stockyards, 
from  ownership  or' control  of  the  warehouses  of  the  United  States,  and  from 
the  sale  and  transportation  of  unrelateil  food  products  was  consented  to  by 
them  when  it  was  entered  by  the  conrt? 

Mrs.  Kklley.  Oh,  yes  ;  I  understand  that.  I  should  have  liked  it  better  if  It 
had  not  been. 

Mr.  Bheed.  I  quite  agree  with  you.  You  understand,  do  you,  that  none  of 
the  packers  have  appeared  at  this  hearing  asking  that  they  be  permitted  to 
withdraw  their  consent  to  any  of  these  provisions  of  that  decree? 

Mrs.  KELrxY.  I  have  not  attended  the  hearings,  I  am  sorry  to  say,  and  I  did 
not  know  that.    That  Is  very  interesting. 
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Mr.  BiBio).  I  tboutcht  It  wuuli)  be  IntereKtlng  to  you  to  know  that  It  uas  ou- 
uounced  that  Qoue  of  tlie  packers  had  applied  to  Hie  Attorney  Uentinil  or  tlie 
(iovernment  that  this  decree  be  modified. 

The  Chaibuan.  That  le  correct. 

Mr.  Bbeed.  That  being  correct,  do  I  understand  that  your  recoiiiuieudattuu 
Is  that  the  Attorney  General,  or  the  Goverunieut,  do  not  &ppl>'  to  the  court 
for  leave  to  force  the  packers  to  withdraw  their  consent  to  the  deciee  that  was 
entered  against  them? 

Mrs.  Kellky.  Yes;  I  think  I  have  sLated  gulte  clearly  that  we  did  not  desire 
or  request  or  welcome  the  consent  decree,  primarily  because  it  seema  to  ua  s 
moat  dautteroua  precedent  to  have  euy  indufitry,  great  or  iourII.  administered 
by  any  court  under  any  circumstances. 

Mr.  Bbeed.  I  was  only  trying  to  bring  out 

Mrs.  KELLEr  (Interposing).  But  as  to  the  second  point,  we  should  regret 
having  the  court  go  further  and  take  nfilrmativc  legislative  action  still  further. 
We  would  prefer  to  have  everything  left  as  it  Is,  and  hasten  the  day  of  con- 
gre»<slona1  action  to  attain  this  end. 

Mr,  Bbeed.  But  you  would  not  recommend  that  the  Government  apply  to 
the  court  to  compel  tie  packers  to  withdraw  the  consent  to  this  decree  and 
ask  to  have  it  modified? 

.ilrs,  EraxET.  No. 

The  Chaibman.  I  do  not  know  that  there  is  any  idea  of  compulsion  In  this 
thing,  Mr.  Breed. 

Mr.  Bbeed.  The  only  reason  I  used  that  word  "  compulsion "  Is,  that  being 
a  lawyer  I  have  a  sort  of  a  feeliog  that  where  there  are  two  parties  to  aa 
action  In  equity,  and  the  defendant  consent  to  the  entry  of  a  decree  embodying 
the  i-estrlctlons  against  himself,  that  even  the  Government  can  not  ,modi& 
that  decree  without  consulting  him. 

The  qHAiBUAH.  That  Is  a  legal  question  which  we  will  thresh  out  witii 
the  court  In  the  event  anything  l-t  done  aliinit  It,  And  in  thut  event  we  will 
be  ready  to  meet  it. 

Judge  Hainek.  And  you  are  assuming,  Mr.  Breed,  that  this  Is  a  contest 
between  the  packers  oa  the  one  baud  and  the  wholesrte  grot«r8  on  the  other? 

Mr.  Bbeed.  No  ;  I  deny  that  it  is. 

Judge  Hainee,  That  seems  to  be  your  idea. 

Mr.  Bbeed.  No,  sir. 

Judge  Hainhl  The  committee  wants  to  know  whai  is  to  the  best  intweata 
of  the  public. 

Mrs.  Kellet.  Of  course,  the  public  embraces  us  all. 

Judge  Baineb.  Yes;  everybody. 

Mrs.  Kbixey.  The  packers  and  the  group  of  consumers  In  whose  name  I 
appear. 

Mr.  Smith.  Representing  the  consumers,  as  you  do,  you  think  it  uuwi.se  to 
modify  this  decree  and  turn  the  packers  loose  In  unrelated  foods! 

Mrs.  Kellee.  With  the  group  of  consumers  for  whom  I  speak  I  am  [ustructeil 
to  say  that. 

Mr.  Stevens.  Mre.  Kelley,  you  speak  of, your  acquaintance  with  the  packers 
while  you  were  factory  inspector,  and  the  power  the  packers  had  over  their 
employees. 

Mrs.  Kblixt.  Yes. 

Mf.  Stevens.  Xow.  do  you  fear  any  other  result,  except  an  econondc  result, 
if  the  packers  get  control  of  the  food  products  again;  any  political  result? 

Mrs.  Kbllby.  Well,  an  answer  to  that  question  would  be  an  expression  of 
my  private  opinion,  and  I  did  not  give  sufficient  attention  to  that  to  express 
an  opinion. 

Mr.  STBvE.-is.  Just  what  do  you  mean  by  power  over  their  employees? 

Mrs.  KEU.EY.  As  factory  Inspector  In  Illinois,  we  looked  .into  tie  industrial 
and  legislative  action  for  the  protection  of  women  and  children  of  that  State, 
and  the  particular  thing  that  Impressed  me  was  the  utter  freedom  with  which 
machinery  could  be  left  unguarded  and  people  would  be  injured  in  life  or 
limb  without  any  compensation.  And  the  packers  seeqied  to  be  above  and 
beyond  all  restriction,  as  late  as  the  year  1896,  when  I  ceased  to  be  Inspector 
there.  I  have  always  had  that  Imprecision  of  their  absolute  ]Hiwer.  But 
that  is  irrelevant,  I  think. 

The  Chairman,  I  don't  think  it  is  necessary  to  go  Into  that  further.  Do 
you  care  to  ask  anything,  Mr.  Dally. 

Mr.  Daily.  My  question  was  asked  by  Senator  Smith. 
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Senator  Smith,  What  district  did  your  fattier  r^reeent  in  Congress? 

Mrs.  KsLurt.  Piilladelphia ;  he  r^ree^ited  the  fourth  district  in  Fenn- 
sjlvania. 

Seoator  SurrH.  He  was  Judge  Kelley? 

Mrs.  Kw.iJCT.  Yea,  sir. 

Jui^  Haineb,  Comnionly  known  as  "Pig  Iron  "  Kelley? 

Mrs.  Keltat.  Yes,  sir. 

Senator  Suith.  I  aaked  because  I  knew  him. 

The  Chaibuas.  If  that  Is  all,  we  thank  you  very  much  for  your  state- 
ment. Mrs.  Kelley. 

GoDtleraen,  we  will  now  adjourn  until  2  o'clock  this  afternoon.  The  Secre- 
tary of  Commerce  expects  to  address  a  meeting  In  this  room  this  afternoon,  so 
our  meeting  will  t^  held  in  room  709,  which  is  Just  up  the  hall  from  here. 

(Wherenpon,  at  12.46  o'clock  p.  m.,  the  committee  adjourned  until  2  o'clock 
p.  m.  of  the  same  day,  Wednesday,  December  7,  1921.) 

AFTER    BECBSa. 

The  committee  resumed  ItM  session  at  2  o'clock  p.  iii.,  pursuant  to  the  tuklug 
of  recess.  In  room  709,  Commerce  Building:. 

The  Chaibman.  Gentlemen,  we  are  ready  to  proceed.  Mr.  Craig,  you  may 
proceed  if  you  are  ready. 


The  Chauuan.  Mr.  Craig,  you  may  state  your  full  name. 

Mr.  CaAiG.  James  Craig. 

The  Chaibuak.  Where  do  .vou  live,  Mr.  Craig? 

Mr.  Craio.  Waynesboro,  Va. 

The  Chaibuan.  What  business  are  you  engaged  In? 

Mr.  Ckaio.  Fruit  growing  and  cauuing,  and  also  growing  vegetables  for  can- 
ning purposes. 

Ilie  Chatbuah.  How  many  acres,  approximately,  do  you  operate? 

Mr.  Cbaio.  We  have  under  our  control  and  supervision  about  400  acres. 

The  Chaibuar.  How  large  a  cannery  do  you  operate? 

Mr.  Craio.  Our  canning  capacity  Is  about  40.000  cases. 

The  Chaibman,  How  many  farmers,  or  producers,  contribute  to  that  cannery? 

Jlr.  Craio.  The  neighborhood  tributary  to  us  has  about  250.000  apple  trees, 
snfl.  of  course,  we  work  up  part  of  these  by-products.  It  is  ime  of. the  Itlcgest 
tmit-growing  sections  In  Virginia,  and  one  of  the  largest  In  the  East. 

The  Chaibman.  Do  you  represent  In  any  way  any  organization? 

Mr,  Craig.  No  organization  at  all  except  our  own. 

The  Chaibman.  Just  proceed,  Mr,  Craig,  in  your  own  way, 

Mr.  Craig.  Well,  we  have,  in  the  past  few  years,  had  great  difficulty  in  mar- 
keting onr  canned  goods,  is  the  principal  reason  why  we  are  here  at  the  present 
time,  and  I  am  here  in  reference  to  that.  We  have  had  trouble  In  distribution 
since  the  packers  have  been  out  of  that  end  of  the  game.  Since  the  packers  have 
been  out  of  the  game  we  have  found  that  our  wholesnle  grocers  are  not  func- 
tioning properly ;  for  what  reason,  I  do  not  know.  We  have  cut  out  our  beans 
and  toniqtt^  entirely  and  Junked  our  machines  and  thrown  them  on  the  waste 
pile,  Sndlng  that  it  does  not  pay  any  longer  to  can  tomatoes  or  beans.  We 
could  Dot  make  any  money  off  of  them.  The  distribution  was  so  poor,  and  at  the 
grocers'  desired  prices  we  could  not  make  money  and  can  successfully, 

lu  our  apple  end  of  the  canning  we  have  continued  to  can.  because  we  have 
a  large  production  of  cull  apples  that  we  have  to  put  Into  some  commercial  form. 
And  we  have  continued  to  can  up  to  the  last  year ;  we  did  not  can  any  this  year. 

The  Chaibman,  What  do  you  feel  is  the  trouble  with  distribution.  Mr.  Craig, 
if  anything? 

Mr,  Cbaio.  Well.  I  think  the  greater  number  of  distributors  we  have — I  do 
not  care  who  they  are,  just  so  they  have  the  money  to  pay  for  tt — the  better 
we  are  all  off.  And  it  seeros  like  since  the  packers  have  gone  out  of  the 
canaed-goods  business  we  have  had  only  one  source  to  sell  to,  and  that  is  the 
Jobber  or  groceryman.  The  grocerymen  seem  to  have  entered  into  a  combina- 
tion or  agreement  or  something  of  the  kind — I  don't  know  what  it  la — and  they 
no  longer  want  to  purchase  onr  goods  in  any  quantities.    It  is  very  seldom  that 
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fou  call  sell  as  much  bb  a  solid  car  of  noods  to  them.    Tli«r  are  more  lllct>  aKents 
thSD  they  are  like  grocerymen  or  jobbers. 

Now,  Just  an  Illustration  of  an  experience  I  had  the  other  day :  We  received 
an  order  for  10  dosen  No.  10  beans  from  a  man  in  Chatunoo^.  a  man  that 
would  naturally  take  u  c-ar  or  two  cant.  Why  he  did  not  give  a  larger  order  I 
can  not  see. 

But  the  facts  are  that  to-day  we  can  not  afford  to  pat  up  things.  We  have 
got  to  have  a  larf^r  distribution  some  way  or  somehow  or  we  will  have  to  quit. 

When  the  packers  were  tn  the  buslnes-s  we  had  the  packers  to  go  to,  and  If 
we  could  not  sell  to  the  packers  we  could  go  to  the  Jobbers.  Naturally,  one  or 
the  other  would  buy,  and  we  always  had  competitive  purchasers.  And  1  sup- 
pose the  retailers  bad  the  same  proposition ;  that  was  the  advanCatw  of  buylnr 
either  from  the  Jobber  or  from  the  packer. 

The  Okaibman.  Do  you  have  that  now? 

Mr.  CaAio.  We  do  not.  The  packer  la  out  of  business,  and  we  no  longer 
have  hlni  as  a  source  to  approach  In  the  line  of  a  pur(4iaser.  We  only  have 
the  grocer  as  a  purchasing  agency. 

The  Chaihuan,  Would  you  favor  or  oppose  a  modification  of  this  decree  _ 
so  as  to  permit  the  packers  to  return  Into  the  business  of  buying  and  selllDg  ' 
canned  goods  and  unrelated  lines? 

Mr.  oiAiG.  I  would  favor  It. 

The  Chaihuan.  Because  of  what;  the  reason  that. you  have  stated  here? 

Mr.  Craig.  Yes,  sir ;  we  have  two  sources  to  which  we  can  sell  our  goods. 

The  Cmaibman.  Have  you  talked  with  any  other  canners  In  your  part  Of 
the  country  In  regard  to  this? 

Mr.  Chaio.  Yes;  the  most  of  the  canners  in  our  country  have  quit.  I  don't 
think  there  was  a  single  canner  In  our  whole  territory  mn  last  year. 

The  Chaibmapi.  Why? 

Mr.  CsAia.  Because  they  found  it  unprofitable  to  continue  any  longer  In  the 
business  under  the  circumstances,  and  also  on  account  of  the  futures.  They 
refused  to  buy  futures.  A  great  many  canners  have  to  finance  themselves  on 
future  orders,  and  this  future-order  business  was  given  up  entirely  or  cur- 
tailed by  the  Jobbers. 

The  Chairman,  Mr.  Crnlg,  have  yon  tajked  with  any  growers  or  producns 
In  your  section  of  the  country  about  this? 

Mr.  Ckaio.  Well,  so  far  as  the  growers  of  our  products  are  coocerned,  they 
know  very  little  about  that  end  of  the  business.  I  thlnb  the  sentiment  is. 
though,  among  the  people  that  handle  the  can  line,  that  they  want  the  packers 
back  in  the  game. 

The  Chaismas.  Have  you  any  questions.  Judge  Halner? 

Judge  Daineb.  No.  sir. 

The  Chaihman.  Have  you,  Mr.  Hail! 

Mr,  Hall.  No. 

The  Chaibm^n.  Mr.  Breed,  have  you? 

Mr.  Bbeep.  Mr.  Craig,  how  did  you  happen  to  come  to  these  hearingB? 

Mr.  Cbaig,  Well,  I  have  been  approached  through  a  letter  from  Mr,  Gamp- 
bell,  and  also  was  awroached  by  a  number  of  letters  from  the  jobbers..  The 
jobbers  are  very  solicitous  that  we  all  be  put  out  of  business,  which  we  are 
now.  practicaliy.  and  won't  lose  anytliing,  even  if  we  are  boycotted  by  them; 
we  would  be  in  just  the  same  position  as  we  are  now. 

Mr.  Bkebd.  Do  you  know  the  other  gentlemen  from  Vli^inla  who  were  here 
yesterday? 

Mr.  Cbaig,  I  don't  know  them  personally ;  I  know  them  by  reputation. 

Mr.  Bbeed,  You  say  that  during  the  past  few  years  you  have  found  difficulty 
In  distribution? 

Mr.  CsAifl.  Yes,  sir. 

Mr.  Bbeed.  How  long? 

Mr.  Cbaio.  Well,  in  the  last  three  years. 

Mr.  Bbeed,  What  years? 

Mr.  Ceaio,  1918,  1919,  and  1920. 

Mr.  Bbizii.  1918,  1919,  and  1920? 

Mr.  Craio.  1918.  1919.  and  1920,  In  1921,  this  present  year,  we  did  not  pro- 
duce anything,  but  we  are  still  carrying  over  fi-om  last  year  enough  to  last  us. 
We  did  not  have  to  can  anything!:  now — only  once  In  two  years. 

Mr.  Breed.  When  did  the  great  depression  In  business  generally  b^n? 

Mr,  Cbaio.  It  wasn't  in  1918. 

Mr.  Bbeed,  Well,  when  was  it? 
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Mr.  Cbaig.  I  wonld  say  it  was  last  year. 

Mr.  Bkbo).  Wam't  it  in  1919  that  the  prices  began  to  drop  ofF  in  tomatoeH? 

Mr.  Cbaio.  Well.  Id  tomatoes  tbey  did ;  yea. 

Mr.  Bbbed.  When  did  the  hig  drop  in  the  price  of  tomatoes  take  place? 

Mr.  Cbaio.  Well,  after  the  iirmlstlfre  was  signed,  In  the  following  year,  It  com- 
men«d  to  drop  In  the  spring. 

Mr.  Bbeeh).  It  was  quite  a  serious  drop,  was  It? 

Mr.  Cbaio.  It  was  quite  a  heavy  drop ;  yea. 

Mr.  Bbeed.  What  was  lt~wliat  had  tomatoes  been  aelllng  for  prior  to  that? 

Mr.  Craig.  Weil,  tomatoes  had  been,  previous  to  the  war — I  mean  at  the  begin- 
ning of  the  war.  for  a  few  months,  as  high  as  $2, 

Mr.  Bbees.  What  do  you  sny  of  1917  nnd  early  1918? 

Mr.  Crai«.  Around  $2. 

Mr.  Breed.  What  did  they  drop  to  in  1919? 

Mr.  Cbaiq.  In  1919  they  dropped  as  low  as  Sl.OS,  I  think. 

Mr.  Bbi:gd.  And  you  ssy  that  yon  now  iiave  a  stock  on  hand? 

Mr.  Craig.  We  still  have ;  yes,  sir. 

Mr.  Bbbed.  What  do  you  have? 

3ilr,  Craig.  Not  tomatoes ;  we  liave  apples. 

Mr.  Breid.  No  tomatoes? 

Mr.  Cbaio.  No  tomatoes. 

Mr.  Bbeed.  You  have  disposed  of  all  your  tomatoes? 

Mr.  Cbaiq.  We  have  sold  ttiem  all. 

Mr.  Breed.  Did  you  iiave  any  stock  on  hand  in  1919? 

Mr.  Cbaio.  Yes,  sir, 

Mr.  BaEED.  How  large  a  stock? 

Mr.  Cbaio.  1  don't  know  how  many ;  perhaps  around  40,000  cases. 

Mr.  Bbeed.  To  whom  did  you  sell  them? 

Mr.  Cbaio.  We  sold  them  to  anybody  that  would  buy  them. 

Mr.  Breed.  Did  you  seli  any  to  the  wholeanlers? 

Mr.  Cbaih.  Very  few. 

Mr.  Breed  Did  you  sell  any? 

Mr.  Cbaio.  I  would  say  probably  two  ears. 

Mr.  Bbeed  You  said  that  yon  stopped  packing  this  year  hecanae  yon  could  not 
make  any  money? 

Mr.  Ceaio.  Yes,  sir. 

Mr.  Bbeed.  What  was  that  due  to? 

Mr,  Craio.  Weli.  one  reason  was,  of  course— the  general  depression,  of  course, 
Influenced  the  prices ;  we  realize  that ;  we  Icaow  that.  Of  course  the  coat  of 
material  did  not  depreciate  very  much,  and  the  cost  of  tbe  raw  products  did 
depreciate,  but  the'  prices  that  tbe  grocers  wnnteil  to  pny  us  and  offered  us 
would  not  justify  us  putting  them  up. 

Mr,  Bbeed.  In  other  words,  do  I  understand  that  the  market  price  of  tomatoes 
W119  lower  than  you  could  produce  them  for? 

Mr.  Cbaio.  Than  we  could  produce  them  for. 

Mr.  Bbeed.  How  was  the  price  of  tins? 

Mr.  Cbaio.  Tina  was  about  the  same. 

Mr.  Breed.  That  Is,  they  did  not  drop? 

Mr.  Craig.  No;  they  haven't  dropped  much  yet. 

Mr.  Bbeed.  What  was  the  price  of  labor? 

Mr.  Cbaio.  Labor  was  practically  the  same.    Coal  was  a  little  cheaper. 

Mr.  Breed.  So  that  your  cost  kept  up? 

Mr.  Craig.  Yes,  air. 

Mr.  Breed.  But  the  price  of  the  product  had  dropped? 

Mr.  Cbaio.  Yes :  had  gone  off. 

^1r.  Breed.  Do  you  know  whether  or  not  there  was  any  surplus  tomatoes  in 
Ok  hands  of  the  Jobbers  and  retailers  in  1919  and  1920? 

Mr.  Cbaio.  Ob,  yes ;  there  must  have  been  a  surplus  some  place,  either  tn  the 
Government's  hands  or  the  Jobbers'  hands. 

Mr.  Breed.  Do  you  know  how  much  there  was  of  It? 

Mr.  Cbaio.  No ;  I  don't  know  the  figures. 

Mr.  BuiED.  In  the  Government's  hands? 

Mr.  Cbaio.  No  ;  I  don't  know  the  flgures. 

Mr.  Breed.  You  knew  the  Government  offered  for  sale  a  large  qnantltr  of 
lofflatoes,  did  you  not? 
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Mr.  Cbaio.  Yes ;  thej  offered  tbem  at  different  times.  I  don't  know  tbe  exacc 
quantity,  but  large  quantltiea.     In  fact,  tbey  have  some  yet,  I  expect. 

Mf,  Bbe£d.  Did  that,  In  your  opinion,  have  any  effect  on  the  price  of  tomatoes? 

Mr.  Cbajo,  Some,  yes.  Still,  our  production  of  tomatoes  this  year  is  away 
below  normal;  la  fact,  30  per  cent  of  normal. 

Mr.  BsEED.  Now,  you  made  the  verbal  statement  that  you  had  only  one  source 
to  sell  to  after  the  decree;  what  did  you  mean  by  one  source? 

Mr.  Cbaio.  By  tbe  source  I  mean  the  Jobbing  concerns ;  the  men  we  could 
sell  to  In  the  car  lot.  TLe  Jobbers  are  supposed  to  buy  in  the  car  lot,  and  the 
packers  are  supposed  to  buy  in  the  car  lot. 

Mr.  Breed.  How  many  Jobbers  do  you  have  on  yonr  books? 

Mr.  Csiio.  I  suppose  25. 

Mr.  Bbe£d.  And  you  sold  to  tbem  prior  to  1919? 

Mr.  Cbaio.  We  sold  to  them  and  the  packers  both. 

Mr.  Bbeed.  Then  these  25  Jobbers— are  they  still  In  business? 

Mr.  Craio.  Most  of  them  are.  I  don't  know  how  many  failures  there  taa.ve 
been  In  the  South. 

Mr.  Breed.  Did  you  ever  ask  any  of  those  Jobbers  whether  they  would  take 
any  of  your  tomatoes? 

Mr.  OrAio,  Oh,  yes;  I  go  to  see  them. 

Mr.  Bbeed.  What  did  they  say? 

Mr.  CaAio.  They  always  claim  they  could  get  them  cheaper  somewhere  else, 
and  they  wanted  to  split  cars — to  put  other  products  in — and  we  couldn't  always 
famtBh  it. 

Mr.  Bbkbd.  What  prices  did  they  generally  offer  you? 

Mr.  Cbajo.  Oh,  they  never  did  offer  us  anything  to  Justly  pattlUK  them  up. 

Mr.  Bbeed.  That  is,  the  price 

Mr.  Craio  (interposing).  The  future  price  they  offered  was  not  cnougb  to 
Justify  US  running  at  all. 

Mr.  Bbeed.  I  see.  Now,  you  sold  that  the  canners  In  your  section  of 
Virginia  had  quit  packing  this  year? 

Mr.  Craio.  I  don't  think  there  was  a  fdngle  cauner  in  our  whole  connty 
that 

Mr.  Bbxxs  (interposing).  How  many  canners  are  In  your  county? 

Mr.  Cbaio.  In  apples,  peaches  and  v^etables,  I  think  about  15. 

Mr.  Bbeed.  What  Is  the  ^ze  of  their  average  pack? 

Mr.  Cbaio.  I  guess  they  would  average  about  5.000  cases. 

Mr.  Bbeed.  Each? 

Mr.  Cbaio,  Outside  of  my  own ;  we  have  the  largest  cannery. 

Mr.  Bbeed.  Did  they  go  out  of  business  for  this  year's  pack  for  the  same 
reason  that  you  have  given  that  yon  went  out? 

Mr.  Cbaio.  Practically  the  same ;  yes,  dr. 

Mr.  Bbeed.  The  price  of  the  goods 

Mr.  Craio  (interposing).  The  price  of  the  goods  would  not  Justify  putting 
tbem  on  the  market,  and  they  would  not  contract  for  labor  or  fruit  or  anything. 

Mr.  Bbeed.  Have  you  any  farmers  in  your  section? 

Mr.  Craio.  They  are  all  farmers  and  fruit  growers. 

Mr.  Breed.  What  particular  class  of  farming  is  carried  on? 

Mr.  (i^BAio.  We  have  general  farming. 

Mr.  Breed.  Do  you  know  whether  the  farmer  has  received  satisfactory  prices 
for  his  grain  during  the  same  years,  1919  and  1920? 

Mr.  Craio.  In  1919  he  got  a  satisfactory  price,  but  In  1920  he  has  not,  or  1821. 

Mr.  Breed.  Is  there  any  live  stock  in  your  section? 

Mr.  Craio.  Yes;  we  raise  a  great  many  cattle,  and  sheep  and  horses.  We  are 
In  the  Shenandoah  Valley  of  Virginia,  if  you  know  what  that  is. 

Mr.  Bbkq).  Yes;  I  do. 

Mr.  Cbaio.  That  answers  the  whole  question. 

Mr.  Breed.  Do  you  know  whether  their  live-stock  business  is  satisfactory  lo 
your  section? 

Mr.  Craio.  No;  it  is  not. 

Mr.  Breed.  Have  they  quit  raising  live  stock? 

Mr.  Craio.  They  have  not  quit  entirely ;  a  fellow  that  has  calves  has  to  le^a 
them,  but  they  have  stopped  buying  them. 

Mr.  Bbeed.  That  is.  that  business  Is  affected  to  the  same  extent? 

Mr.  Craio.  I  don't  Itnow  the  Krteut  of  It.  I  am  not  familiar  with  it,  but 
I  do  know  it  is  afCected. 

Mr.  Breed.  That  is  all . 
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The  Chaibman.  Mr.  Daily,  have  you  any  questiooe? 

Mr.  DiiiT.  Mr.  CraLg,  you  are  a  canner? 

Mr.  CaAiQ.  Yes,  Blr. 

Mr.  Daily.  What  producta  do  you  can  7 

Mr.  Okaio.  At  the  present  time  we  only  can  apples.  As  a  matter  of  (act, 
we  are  not  canning  apples,  but  making  apple  sauce ;  we  are  devoting  oar  whole 
plant  to  one  Hoe. 

Mr.  Dailt.  You  did  sometimes  can  tomatoes? 

Mr.  Cbaig.  We  have  in  the  past,  tomatoes  and  beans. 

Mr.  Daily.  And  your  Idea  Is  ,tliat  by  reason  of  the  non- purchasing  of  the 
wholesale  grocer,  that  your  condition  would  be  better  if  the  meat  packers 
would  get  In  to  buy? 

Mr.  Cbaio.  We  need  somebody  to  buy  the  goods. 

Mr.  Dailt.  Id  other  words,  your  opinion  Is  not  based  entirely,  or  at  alt.  on 
whether  it  will  be  a  permanent  or  temporary  benefit  to  your  industry,  is  it? 

Mr.  Ckaiq.  In  the  past  It  was  good,  from  our  obseTvatlon.  and  we  take  the 
history  of  the  paat  to  view  the  future,  and  we  think  it  would  be  better. 

Mr.  Daily.  You  are  stlU  packing  apples? 

Mr.  Craio.  Yea  sir. 

Mr.  Daily.  Will  you  tell  the  committee  the  price  of  apples  in  No.  10  tins, 
for  instance ;  you  pack  No.  lO's,  don't  yon? 

Mr.  Cbaig.  Yes,  sir. 

Mr.  DAH.T.  No.  10  tins  In  1914  and  1918? 

Mr.  Ckaio.  I  couldn't  do  it,  without  going  to  the  records. 

Mr.  Daily.  Would  you  refer  to  the 

Mr.  Ckaio  (Interposing).  I  think  1814  apples  were  about  J2,40,  No.  10  tins. 

Mr.  Dah-t.  Can  you  tell  the  committee  the  price  of  No.  10  apples  to-day  In 
Maryland  ,Vlrglnia,  New  York  and  Maine? 

Mr.  Craio.  It  depends  on  the  quality. 

Mr.  Daily.  Welt  we  will  take  standard  apples. 

Mr.  C^Aio.  Standard  apples  are  worth,  in  Maryland,  about  ^76:  Maine 
apices  about  SS.25. 

Mr.  Daily.  Standard  Maines? 

Mr.  CsAio.  Yes ;  iS  to  $5.26 ;  and  New  York  $5.60  to  95.25. 

Mr.  Daily.  Standard? 

Mr.  Cbajo.  Yes,  sir. 

Mr.  Daily.  This  condition  has  been  brought  about  by  what;  In  other  words, 
bow  do  these  prices  compare  with  the  prices  of  a  year  ago? 

Mr.  Craio.  Just  abont  the  same. 

Mr.  Daily.  And  two  years  ago? 

Mr.  Cbaic.  Two  years  ago,  not  as  high. 

Mr.  Daily.  They  were  not  aa  high  as  they  are  now? 

Mr.  Craio.  They  were  a  little  bit  higher. 

Mr.  Daily.  Two  years  ago? 

Mr.  Craig.  Three  years  ago  they  were  up  to  $6. 

Mr.  Daily.  Well,  the  whclesale  grocers  are  buying  apples,  are  they  not? 

Mr.  Craio.  Oh.  yes :  I  suppose  they  are  buying  apples,  I  don't  know. 

Mr.  Daily.  I  will  help  you  out— no ;  I  won't  testify. 

Mr.  Cram.  We  have  a  short  pack.  We  haven't  any  apples  In  the  Bast,  except 
fD  Maine,  and  Nova  Scotia  and  up  In  New  Hrunewick,  but  they  are  not  loading 
up  «o  very  heavy. 

Mr.  Daily.  Have  you  any  Idea  of  number  of  cases  of  No.  3  tomatoes  sold  by 
tlie  Qovemment  to  the  people  of  the  United  States  under  the  direct  selling  plan 
after  the  war?  Id  other  words,  have  yon  any  idea  of  the  amount  of  Oovern- 
iDMit  released  stocks? 

Mr.  Craio.  No;  I  do  not.    I  didn't  keep  up  with  it. 

Mr.  DAitY.  Well,  you  do  know,  don't  you,  that  they  did  sell  a  large  quantity? 

Mr.  Cbaio.  Yes ;  they  had  a  lot  left. 

Mr.  Daily.  And  you  do  know,  don't  yon,  that  after  carrying  tliose  tomatoea 
for  a  year  or  more,  that  the  Government  sold  them  at  a  price  very  much  below 
their  original  cost? 

Mr.  Cbaio.  They  did  say  It  was  below. 

Mr.  Daily.  Don't  you  know,  ns  a  matter  of  fact,  that  the  slump  in  the  tomato 
market  dates  from  the  time  of  the  release  of  this  enormous  stock  of  tomatoes? 

Mr.  Cbaio.  That  Is  true,  but  when  we  have  an  abnormally  snail  pack,  why 
don't  tomatoea  go  up  In  price. 
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Mr.  Daily.  I  diiirt  wiiiil  to  RTgue.  Didn't  you  gay  iiwlille  aim  timt  the  Govern- 
ment had  Boiiie  reinnlnluft  at  the  present  tinie?  • 

Mr.  GsAiQ.  Yes;  1  think  they  have.  btHiiuse  tliey  can  not  sell  them, 

Mr.  Daily.  And  iBH^t  It  a  fenr  of  the  trade,  ur  was  It  not  a  fear  of  the  trade 
that  they  did  not  know  when  the  Ooveniiiient  would  finish  releasing  these 
canned  foods? 

Mr.  Obaio.  I  don't  think  rii.  darlntc  1918  u|i  to  1919  and  now. 

Mr.  Dailv.  Well,  the  canned  apples  which  have  been  sold  to  the  wholesale 
grocery  trade  have  been  sold  at  a  profit? 

Mr.  Cbaig.  I  haven't  made  a  dime  In  tlie  lantfive  years. 

Mr.  Daily.  On  canned  apples? 

Mr.  Cbaio.  Not  on  canned  apples. 

Mr.  Daily.  And  yet  yon  do  know  that  the  apple  market  Is  m  sicarce  that 
they  are  even  hrlneinK  them  from  the  State  of  Orenon  to  the  Atlantic  sea- 
board? 

Mr.  Chaio.  That  Is  so.  And  there  is  quite  n  dlfFerenoe  between  what  the; 
pay  there  and  what  the  consumer  pays.  I  had  a  little  experience  In  that  in 
Richmond  the  other  day.  I  had  a  little  Jae  of  stufF  that  I  sold  for  (5.50,  and 
I  followed  that  up,  and  It  was  sold  for  S9.50  by  the  Jobber.  1  don't  know 
what  the  consumer  paid  for  It,  but  I  guess  about  S16.  We  Eot  nothing  out 
of  that  in  the  way  of  proBt.    The  jobber  got  S4,    Wliat  the  retailer  got  I  don't 

Mr.  Daily.  That  is  aU. 

The  Chaibman.  Mr.  Stevens,  have  you  anything? 

Mr.  Stevens.  Mr,  Craig,  what  Is  the  highest  price  you  got  from  the  packers 
for  your  tomatoes? 

Mr.  Cbaio.  Well,  the  highest  price,  I  think,  I  ever  sold  to  the  packers  was 
atxiut  $2. 

Mr.  Stevens.  What  was  the  lowest? 

Mr.  Cbaio.  Oh,  we  have  sold  back  there  In  former  years  as  low  as  about 
82  ceuts. 

Mr.  SixVENS.  I  mean,  say  1919,  what  was  the  lowest? 

Mr.  Cbaio.  1919? 

Mr.  Stevens.  Yes;  the  lowest  from  the  packers;  I  think  you  said  the  price 
had  gone  down  to  $1.05. 

Mr.  Cbaio.  The  lowest  we  sold  that  year  to  anybody,  I  think,  was  $1.40. 

Mr.  Daily.  $1.40? 

Mr.  Craig,  That  is  the  last  year  we  fanned  tomatoes.  It  costs  us  $1,60  to 
put  them  up, 

Mr.  Stevens.  How  long  have  you  been  in  tomato  packing? 

Mr.  Cbaio.  Only  in  tomato  packing  about  6  years. 

Mr.  Stevens.  That  is  a  relatively  new  Industry? 

Mr.  Cbaio,  Well,  in  Virginia  it  has  grown  within  the  last  23  or  30  years. 
I  guess,  to  be  a  very  large  industry, 

Mr.  Stevens.  The  war  stimulated  that,  I  suppose,  a  great  deal? 

Mr.  Cbaio.  Well,  the  war  did  not  stimulate  many  new  canners,  hut  it  did 
stimulate  production.  We  had  about  the  same  number  of  canners  during  the 
war  as  we  had  previously, 

Mr.  Stevens,  Have  you  any  Idea,  with  the  packers  now  in  the  busines.';,  that 
you  could  sell  more  tomatoes  than  you  do  now? 

Mr.  Cbaio,  I  think  the  more  you  get  to  distributing  goods,  the  more  you  can 
sell- 
Mr.  Stevens.  Ton  wouldn't  Increase  the  consumption? 

Mr,  Craiq.  But  a  good  salesman  may  sell  you  sometimes  things  you  don't 
want  to  buy.  The  packers  have  the  distributing  equipment.  I  think  the  packers 
have  such  distributing  equipment  that  they  are  the  best  distributing  agents 
we  have.    They  are  away  ahead  of  the  wlioiesale  grocers,  or  anybody. 

Mr.  Stbvers.  Can  they  get  better  prices? 

Mr,  Cbaio,  I  think  they  sell  for  less  than  anybody.  I  think  they  are  less  than 
the  grocers. 

Mr.  STE\-ENa.  Have  you  any  figures  to  base  that  on? 

Mr.  Cbaio.  Well,  I  have  seen  some  of  their  figures  less  than  the  wholesale 
Iirices.     I  don't  know  what  object  they  had ;  I  don't  know  about  that. 

Mr.  Stevess.  You  spoke  of  the  grocers  being  in  combination. 

Mr.  Ceaio.  Yes,  sir. 

Ml,  Stevens.  Just  what  do  you  mean? 
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Mr,  Obaig.  They  seem  to  have  a  gentleman's  agreement  that  they  will  not  do 

such  and  such  things. 
Mr.  Stevens,  That  Is,  would  not  bay  ttom  you,  you  mean? 
Hr.  Cbaio,  Not  from  me ;  I  am  not^ufFerlng  any  more  than  the  rest  of  them. 
Tlier  oertalnly  have  depressed  the  market. 

Mr,  Bbbbd.  Tou  claim  the  wholesale  grocers  have  depressed  the  market? 

Mr.  Craio.  They  have. 

.Ur.  BuEED.  Did  they  depress  the  market  for  live  stock? 

Jfr.  Cbaig.  I  don't  know  who  did,     I  am  not  in  the  Uve-stock  business. 

Mr.  Breed.  Or  the  farmers'  stock? 

Mr.  Ckaig.  I  am  not  talking  about  that ;  I  am  talking  about  my  bDBjueas. 

Mr.  BsEEai.  But  you  are  charging  before  this  committee  that  the  wholesale 
grurars  have  depressed  the  price  of  canned  goods? 

Mr  Cbaio.  Yes,  sir. 

Mr.  Breed.  Is  that  correct? 

Mr.  Cr4IO.  Yes,  sir. 

Mr,  Breed.  You  believe  that? 

Mr,  Craig.  I  believe  that. 

Mr.  Breed.  And  1  am  asklnj;  you  now  If  you  believe  the  wholesale  grocers 
dppressed  the  price  of  live  stock? 

The  Ch.mbman.  He  answered  that  he  did  not  know. 

Judge  Haineb.  That  is  not  material. 

Mr,  Breed.  It  has  an  interesting  bearing. 

Mr.  CsAia.  I  don't  know  what  answer  the  live-stock  men  will  have  to  give 
jou.    I  am  not  In  the  live-stock  business. 

Sir.  Daily.  I  would  like  to  know  If  that  allegation  includes  canned  apples. 

Jmlge  Hainer.  Ask  him  that. 

Jlr.  D,in,T.  Does  that  allegation  include  canned  apples? 

Jlp,  Cbaig.  They  have  been  loath  to  buy  canned  apples,  and  especially  to  give 
US  future  orders,  and  that 

Jlr.  Daily  (interposing).  Don't  you  know  that  the  sale  of  canned  apples  has 
bwn  very  heavy  this  fall  and  this  summer? 

Mr,  Cbaio.  It  may  have  been  very  heavy  in  a  way,  but  the  canned  apples 
are  not  nearly  up  to  normal. 

Mr.  Daily.  As  a  matter  of  fact,  the  market  has  not  suffered  much? 

Mr.  Cbaio,  It  has  been  dull.  My  salesmen  report  dull  sales  all  the  time.  It 
la  dull,  and  the  apples  are  not  here,  either ;  they  are  not  in  this  country.  We 
oiiEht  to  have  an  enormous  trade,  and  we  don't  have  It. 

Mr.  Herschbb,  You  have  a  lot  of  tins? 

Mf.  Craig.  Yes. 

Mr.  Hebscheb,  I  bought  some  from  you. 

Mr.  Cruo.  Yes. 

Mr.  Hbbscher.  And  that  size  is  unsalable. 

Mr.  Cbaio.  Well,  the  only  way  we  can  sell  them  is  to  circularize  the  trade. 
The  consumers  want  them. 

Judge  Haineb.  And  the  Jobbers  won't  buy  them? 

Mr.  Csaig.  The  Jobbers  won't  buy  them.  We  have  a  mailing  list  right  now 
mat  We  sell  to  every  week.  And  we  are  going  to  continue  to  sell  to  anybody 
that  will  pay  us  the  money. 

Mr.  Stevens.  Do  the  retail  grocers  In  your  community  sell  canned  tomatoes? 

Mr.  Cbaio.  Oh.  yes. 

Mr,  Stevens.  Do  they  have  any  on  hand,  do  you  know? 

Mr,  CsAio.  I  suppose  they  have. 

Mr.  Stevens.  What  la  the  reason ;  ig  it  because  they  can  not  dispose  of  them 
'0  flie  consuming  public? 

Mr.  Cbaio,  Well,  1  auM>08e  they  are  selling  them  too.  But  I  don't  know 
whether  they  will  have  any  along  in  next  March  or  not,  when  they  ought  to 
have  them,  and  In  May  and  June,  The  tomato  pack  Is  very  short.  Everybody 
wants  then  and  the  price  ought  to  be  high,  and  the  fellows  are  sellii^  toma- 
toes to-day  at  a  loss  and  he  certainly  ought  to  be  paid  for  his  trouble.  Some- 
body ought  to  pay  him. 

Mr.  Stevens.  It  doesn't  look  to  me  that  the  wholesale  grocers  would  refuse 
to  buy  canned  tomatoes  If  they  could  sell  them  at  a  profit. 

Mr.  Craio.  I  don't  know  what  Is  the  matter  with  them.  They  are  a  prob- 
lem to  me. 

-Mr,  Stevens.  Do  you  believe  that? 
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Mr.  Obaio.  I  don't  koow  whether  they  are  all  broke  or  what  is  the  matter 
with  tbem.  I 

Mr.  Breed.  They  have  not  gone  oat  of  bnslnessT 

Mr.  Cbaio.  No,  but  their  sbelves  are  pretty  «npty.  You  go  Into  their  ware- 
houses, and  look  arouod  and  their  shelves  are  rather  empty.  And  they  will 
say  I  win  give  yon  an  order  tor  26  dozen ;  you  can  ship  me  Just  so  many.  And 
they  used  to  buy  more. 

Mr.  Bbeed.  Their  orders  are  Bmaller  than  they  used  to  be? 

Mr.  Ckaio.  It  Is  not  only  small ;  they  want  you  to  carry  the  stock,  and  take 
all  the  trouble  and  worry  and  theu  the  loss  of  a  profit.  It  used  to  be  ther 
would  stock  up  their  wareroonis  full,  and  your  warerooms  and  advance  you 
money  on  them,  but  nothing  dolug  to-day.  Armour  will  do  It,  though,  I  ex- 
pect. 

Mr.  Dailt.  5Iay  I  ask  one  more  question.  Mr.  Clinlnimn? 

The  Chaibmab.  Yes. 

Mr.  Daily.  Are  yim  fimillor  with  the  Cfliinlns  Trades'  Alomniic? 

Mr.  Cbaio.  Not  with  the  Alumnae  so  much,  but  I  do  know  the  canniug  trade. 

Mr.  Daily.  It  is  recognizeil  as  n  canning  trade  paper,  is  it  not? 

Mr,  Cbaiq.  I  iMive  seen  It,  but  I  don't  know  as  T  ever  read  it. 

Mr,  Daily.  I  have  heri"  ii  table,  monthly  range  of  prices,  and  it  Is  headrt 
"  Monthly  range  of  prices,  1919,"  and  under  apples.  Maryland,  No.  10.  la  tbe 
only  kind  wh'ch  refers  to  tUe  goods  yon  inention«i,  nnd  the  range  In  N'orember, 
1919,  and  in  December,  was  $3.25,  and  1  think  your  testlniou.v  indlcnte<l  that 
the  price  to-day  was  $5.25,  and  later  on  you  snid  It  was  lower  than  It  was 
two  years  ago. 

Mr.  Craig.  Apples  are  being  sold  to-dny  at  54.50. 

Mr.  Daily.  I  tliougbt  you  said  the  price  of  standard  applea — -— 

Mr.  Chaio  (tnterpoaing),  Iif  that  ne'ghborboo<l.  But  those  men  that  are 
bard  up  are  selling  apples  at  $4.50. 

The  Chairman.  If  that  is  all,  we  Siank  you  very  much,  Mr.  Craig. 

Now,  Senator,  have  you  finished  with  your  people  yet? 

Mr,  SuiTH.  I  would  like  to  have  Doctor  Duncan  calle<l.  Doctor  Doncan  is 
the  statistical  expert  of  the  Southern  Wholesale  Grocery  Association,  and  be 
desires  to  present  some  matters. 

The  Chaibuan.  We  will  liear  Doctor  Duncan, 

Tour  name  In  full,  please. 

STATEUENT  OT  C.  S.  DUNCAN,  DIBECTOB  07  THE  BUREATI  OF 
BtrSINESS  BE3EABCH,  SOnTHE&N  WHOLESALE  QROCEBT  ASSO- 
CIATION. 

Mr,  Duncan.  My  iiiime  Is  C.  S.  Duncan.  I  am  director  of  the  bureau  ot 
business  research  for  tiie  Southern  Wholesale  Grocery  Association, 

Mr,  Smith.  What  number  of  members  are  there  in  that  association? 

Mr,  DuBCAN.  There  ai-e  between  2,000  and  2,100  to-day. 

The  Chaibman.  ,Tust  proceed  in  your  own  way. 

Mr.  Dtncan.  Mr.  Chairman,  I  have  been  asked  to  come  on  to  make  a  few 
statements,  not  particularly  in  a  statistical  line,  because  the  jobljers  them- 
selves have  presented  the  details  of  their  husiness.  perhaps,  over  and  over 
agnin  In  certain  lines,  and  It  seems  to  me  that  largely  the  hearing  has  centered 
down  to  the  canning  trade. 

You  will  understand  that  there  are  other  phases  of  the  wholesale  grocery 
business  iws'dca  the  canning  trade.  But  it  seemed  to  me  worth  while  to  come 
before  you  and  state  very  brlefiy  some  facts  for  more  general  consideration, 
probably,  as  bearing  directly  upon  the  issue  that  lies  before  tills  committee. 

As  I  understand  your  letter,  and  your  statement  on  the  first  day,  what  you 
want  to  know  is  the  effect  upon  public  welfare  of  this  consent  decree  and  any 
modification  that  might  be  made  of  it. 

I  want  to  say  Just  a  few  words  about  the  wholesale  grocery  as  an  instru- 
ment of  distribution. 

The  Chairman.  If  I  might  Interrupt,  before  you  begin  that,  I  would  like  to 
ask  you  some  qnestlona. 

Mr.  Duncan.  Yes. 

The  Chaibman.  How  long  have  you  been  with  the  Southern  Wholesale  Gro- 
cery Association? 

Mr.  Duncan.  I  cnme  with  the  Southern  Wholesale  Grocery  Association  oo 
February  1  of  this  year,  1821. 
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The  Chaibman.  Prior  to  that  time,  what  was  your  work? 

Mr.  Duncan.  Prior  to  that  time,  for  two  yeara,  since  the  war  was  over— 1 
was  abroad  during  those  years— I  was  director  of  research  tor  the  National 
Industrial  Conference  Board.  I  don't  know  whether  yon  linow  of  tliat,  or  not. 
It  is  an  association  of  uinnufactitrers.  and  my  work  was,  of  course,  business 
statistics.  Prior  to  that,  before  entering  the  war  service,  I  was  professor  of 
marteting  at  the  University  of  CMcago  for  four  years,  and  prior  to  that  at 
the  Ohio  State  Univesity  at  Columbus,  Ohio.  So  for  a  number  of  years,  10 
years,  at  least,  I  have  been  making  a  special  study  of  marlieting  problems. 
.Uid  1  do  not  pretend  to  have  mastered  them  all,  but  I  do  thinlc  I  hnve  some 
pretty  clear  ideas  along  that  line. 

Tile  Chaikman.  I  just  wanted  ttie  record 'to  show  your  experience.  Now, 
proceed. 

Mr.  Duncan.  The  distributive  system  in  the  United  States  is  nn  inlierlted 
system.  I  will  take  exception  to  some  of  the  general  statements— I  presume 
they  did  not  expect  tliem  to  l>e  historically  correct — of  the  Jobbei-s  saying  that 
fmm  time  Immemorial  there  were  wholesale  grocers.  That,  of  course,  is  not 
correct  as  a  fact.  But  in  this  country  we  have  a  peculiar  situation  as  a  develop- 
ment of  our  distributive  organization.  As  I  say,  we  have  inherited  it,  and 
we  have  inherited  It  from  England,  and  the  people  who  came  to  ttiis  country — 
iind  it  has  a  direct  bearing,  I  think,  on  the  distributive  organization — were  not 
like  people  who  grew  up  with  the  country.  They  came  with  a  background  and 
a  knowledge  of  manufacturing  problems,  and  distributive  problems,  as  they 
developed  it  under  the  English  system. 

Now,  the  Jobber,  as  he  exists  to-day,  functioning  us  he  does  to-day,  really 
developed  as  a  disttact  class  in  England  between  the  years  1660  and  1760.  This 
was  the  period,  also,  of  what  Is  known  as  the  development  of  machine  industries. 
It  simply  meant  that  markets  increased  in  scope  so  that  an  individual  producer 
could  not  reach  all  of  his  consumers,  and  there  arose  a  specialized  class  for  the 
purpose  of  distribution,  and  out  of  that  growing  market  came  all  the  specialists 
in  distribution,  such  as  the  commission  man,  the  broker,  the  jobber  and  the 
retailer. 

We  inherited  that  intact  from  England,  and  we  have  simply  modified  it  In 
this  country  to  meet  our  changing  conditions.  I  say  that  because  In  a  way  our 
distributive  system  Is  artiflcial,  and  in  another  way  it  is  a  very  natural  and 
logical  and  inevitable  growth.  There  isn't  anything  artiflcial  about  it  in  this 
country.  And  I  think  that  every  economist  in  the  country  will  agree  to  this 
general  proposition,  that  all  of  our  institutions,  like  the  Jobbing  trsde,  have 
developed  to  meet  an  economic  need. 

And  while  I  am  talking  about  some  of  the  economic  phases,  I  want  to  show 
you  very  clearly — and  this  has  a  bearing  upon  your  issue — that  while  business 
is  essentially  selfish  In  Itself,  and  while  economic  problems,  as  economic  prob- 
lems, are  selfish,  in  nil  our  search  for  so-cnlled  efficiency,  we  built  in  this 
country,  and  our  legislation  has  also  demonstrated,  we  bnllt  that  ^ciency,  as 
an  efficiency  tempered  with  humanity.  And  that  is  what  I  want  to  sliow  you 
before  I  get  through,  in  a  few  moments. 

If  I  might  be  permitted  another  statement  of  historical  value  only.  It  is  this: 
That  the  merdiant,  the  retailer,  the  jobber,  have  always  followed  close  after 
the  pioneer  in  this  country.  And  as  a  class  they  have  the  reputation  of  being 
the  men  who  have  organized  the  whole  distributive  system  of  the  country  that,  I 
think,  you  will  find  Is  the  most  effective  for  distributing  goods  in  the  quantity 
and  of  the  quality  and  at  the  time  they  are  needed  in  every  district,  large  and 
small,  throughout  the  country.  And  I  will  tell  you,  gentlemen,  that  a  long  ' 
study  of  the  distributive  system  will  show  you  that  it  has  developed  a  most 
remarkable  efficiency  to  do  this  thing.  I  have  studied  it,  and  I  have  said  to 
the  Jobbers  over  and  over  again.  "  Gentlemen,  you  are  the  guardians  of  the 
Nation's  food  reserve,  and  you  must  realise  thht  there  Is  something  approach- 
ing sanctity  about  the  food  supply  of  the  people." 

I  am  not  going  to  hold  up  to  you  that  these  men  are  all  idealists  or  unselfish, 
but  it  is  a  fact  that  the  more  you  study  this  the  more  remarkable  it  becomes, 
and  the  more  astonishing  It  is  that  out  of  this  chaotic  condition  tliere  has  de- 
veloped this  system  that  is  effective,  that  is  efficient  for  distributing  foodstuffs. 

And  I  think  I  need  add  Just  one  thing  more  of  a  historical  character,  namely, 
of  the  rapid  settlement  of  this  country.  We  had  first  the  Army  posts,  then  tlie 
developing  vlllagea:  we  had  the  old  general  store,  where  all  political  questions 
Were  settled,  as  you  know — and  I  am  not  sure  but  what  you  conld  readily  find 
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the  aawduet  box  In  inaDy  a  genpral  store  throughout  the  couutry  atlU.  The 
general  store  handled  everything  neoessary  for  the  welfare  of  that  con- 
muDlty.  As  bualnesB  grew,  stores  specialized,  aud  you  had  risiiig  out  of  that, 
from  the  food  departm«it  of  that  general  store,  the  retail  grocer;  store  of 
to-day.  Of  course,  many  Jobbers  of  the  same  kind  specialized.  When  the 
volume  of  business  was  large  enough,  a  man  dealt  In  other  lines.  And  as  lie 
developed,  he  was  called  a  wholesaler  or  a  Jobber. 

I  want  to  present  before  you  one  thing  more  that  I  think  of  considerable  im- 
portance. In  the  minds  of  a  great  many  people— probably  they  have  not 
studied  the  terminology  of  eoonoinics,  but  generally  in  tbelr  minds  they  think 
the  producer  is  the  man  who  grows  stuff  from  the  land,  or  tlie  manufacturer 
who  changes  the  form  of  the  material.  But  what  I  want  to  say  to  you  is  this: 
There  are  three  kinds  of  value,  anil  no  man  to-day  can  tell  you  which  Is  more 
important. 

There  Is  a  so-called  form  value  of  commodities,  making  them  capable  of  con- 
sumption ;  there  Is  a  time  value,  to  have  them  at  the  right  time  when  they  are 
needed:  and  there  is  a  place  value  of  commodltes,  to  have  them  at  the  right 
place  when  they  are  needed. 

Now,  as  a  matter  of  fact,  distributors  are  producers.  In  that  they  add  value 
ti}  commodities.  They  give  those  oommotlltiee  time  value  and  place  value,  and 
that  Is  signlflcaiit,  I  think,  when  .vou  oome  to  talk  about  the  spread  between  the 
producer  and  the  consumer.    And  I  would  like  to  speak  of  that  very  soon. 

Of  these  middlemen  then  who  do  create  time  value  and  place  value  of  com- 
modites,  the  Jobber  is  one. 

And  if  I  could  be  permitted  just  a  moment,  I  would  like  to  give  an  academic 
distinction  between  these  difTerent  classes  of  Jobbers.  It  has  a  direct  bearing. 
I  think,  upon  one  question  frequently  asked  by  your  commlteee.  The  whole- 
saler, the  commission  man,  the  jobber,  the  broker.  There  Is  a  greiit  c<)nfuslnn 
on  the  issue  of  those  terms.  As  we  look  at  It  from  an  academic  point  of  view, 
the  wholesaler  is  the  most  general  term.  He  is  the  man  who  deals  in  whole- 
sale lots.  But  he  Is  over  the  man  who  handles  commwlitles  for  the  retailer,  not 
selling  to  the  consumer.  It  is  a  most  Inclusive  term.  Naturally  come  these 
other  terms,  the  commission  man,  if  he  is  true  to  form,  is  a  man  who  never  hae 
title  to  goods.  He  receives  them :  he  sells  them ;  tie  controls  them,  but  be  does 
not  have  title  to  them,  and  he  does  not  run  the  risk  of  their  loss.  The  broker 
has  been  presented  to  you,  I  think,  very  clearly,  as  an  intermediary  between 
buyer  and  seller.  He  does  not  have  to  have  a  warehouse ;  he  does  not  have 
to  stock  goods ;  If  he  is  a  broker,  he  never  has  title  to  them,  but  he  buys  and 
sells  contracts.  The  Jobber  is  the  man  who  is  the  bona  flde  merchant ;  he  buys 
goods  and  he  sells  goods  and  he  runs  the  risk  of  the  goods  deteriorating  in 
value  because  of  that  title  to  goods,  and  his  control  Is  coincident  onlv  with  his 
risk. 

Now.  I  had  thought  I  might  give  jou  also  Just  a  brief  summary  of  the 
Jobber's  work,  but  it  seems  to  me  that  the  Jobbers  have  explained  that  very 
clearly, 

Mr.  Smith.  State  the  distinction,  as  you  give  it,  between  the  wholesaler  and 
the  Jobber.    Is  it  not  practically  the  same  thing,  or  how  does  it  differ? 

Mr.  Duncan,  Tou  mean  the  wholesale  grocer,  I  suppose? 

Mr.  Smith.  Tes. 

Mr.  6i.'NCAN.  The  wholesale  grocer  Is  a  Jobber.  As  I  was  sa.vlng,  that  is  an 
academic  distinction  only.  The  grocery  Jobiaer,  and  the  wholesaler  ar*.  of 
course,  practically  the  sama  The  wholesaler,  as  jobber  is  generall.v  used,  and 
the  commission  men  Is  also  In  general  terms  a  wholesiiler.  That  is  the  only 
point  I  was  going  to  make. 

There  ie  just  one  phase  of  the  jobber's  work  that  I  care  to  emphasise  over 
and  above  what  has  been  said,  namely,  that  in  the  assembling  of  goods,  he 
brings  them  in  large  quantities,  thus  saving  freight,  to  the  most  convenient 
place  for  distribution  In  smaller  quantities  to  the  retailer,  the  freight  on 
smaller  quantities,  of  course,  accumulating  much  more  than  if  carried  in  cnr- 
load  lots.  That  he  is  a  risk  carrier  on  all  seasonable  goods  has  been  clearly 
demonstrated,  and  probably  the  distinction  between  him  and  the  commission 
man  in  dealing  in  these  seasonable  goods  has  a  direct  bearing  upon  whether 
the  meat  packers  should  serve  as  commission  men  for  the  handling  of  these 
foodstuffs. 

I  want  to  come,  however,  to  a  point  that  has  impressed  me  very  much. 
That  is  the  more  or  less  so<^l  phase  of  this  whole  economic  problem.    These 
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Generally  speaking,  the  wholesale  grocer  has  developed  from  a  retailer.  He 
has  been  dose  to  the  people,  and  he  has.  In  general,  been  one  of  the  people,  and 
he  stilt  very  largely  does  business  on  a  persmnal  basis. 

Xow,  let  us  see  what  that  means,  as  I  think  it  has  a  very  fmidamental  so- 
cial significance.  Credit  men  are  constantly  complaining  that  the  retailer — 
and  by  the  retailer  I  am  speaking  of  the  retail  grocer — Is  lax  in  making  his 
collections.  He  is  too  ready  to  grant  credit.  Many  credit  men  also  think  that 
.  the  jobber  is  too  las  in  granting  credit  to  the  retailer.  They  say  It  Is  not  good 
liusiness,  and  I  agree  with  them  thoroughly,  I  think.  The  retailer  should 
have  better  business  methods,  and  the  Jobber  doubtless  In  the  general  run, 
could  have  better  business  methnds,  and  he  is  getting  then).  But  iiere  is  what 
I  want  to  call  your  attention  to.  Many  of  these  retailers  who  are  las  In  grant- 
inK  credit  have  been  men  who  have  bought  from  retailers,  and  at  times  have 
had  to  ask  credit  of  them.  They  know  whiit  it  means  not  to  hHve  ready  cash, 
jiiid  they  do  not  foi^t  what  It  means  not  to  have  ready  cash. 

As  touching  upon  the  social  aspects  of  that  particular  problem.  I  want  to 
call  your  attention  to  one  or  two  statements  here  from  a  sudy  of  the  retail 
grocery  by  the  Harvard  Bureau  of  Business  Research,  page  24  [reading] : 

"Only  10.5  per  cent  of  all  stores  reporting  to  the  bureau,  esclualve  of  chain 
stores,  do  a  strictlv  cash  business.  The  average  annual  volume  of  sale»  in  these 
cash  stores  In  1918  was  $50,000.  Of  the  stores  that  granted  credit,  12  per  cent 
reported  that  about  one-third  of  their  .'<aJes  were  ci-eillt  wUea ;  76  per  cent 
stated  that  about  one-half  of  their  sales  were  credit  sales:  and  in  62  per  cent 
of  those  stores  the  credit  sales  were  two-thirds,  or  more,  of  their  total  busi- 
ness." 

Mr.  Bbeeo.  Are  those  retail  stores! 

Mr.  Dt;srAN.  Tes;  these  are  retail  groceries.  That  is  for  the  year  IfllS. 
[Reading:] 

"The  practice  of  granting  credit  to  customers  vtiriwl  according  ti)  the  charac- 
ter of  the  business.  Very  few  of  the  fancy  or  high-priced  grocery  stores  did  a 
strictly  carfi  business.  In  three-fourths  of  such  stores  the  avei'age  length  of 
credit  allowed  to  their  customers  was  one  month." 

Now,  the  point  that  I  anr  trying  to  bring  before  you.  and  I  think  it  is  of  very 
considerable  importance  in  considering  the  question  that  you  must  answer,  is 
this;  That  the  retail  grocery  store  carrying  the  staples,  the  necessaries  of  lite, 
is  Uie  common  man's  store,  and  the  Income  of  this  common  man  is  an  uncertain 
quantity.  He  is  your  worl^ng  man,  your  clerk,  your  tenant,  your  hired  man, 
and  his  income  is  uncertain.  Credit,  of  coorse,  in  the  retail  stores  may  be  and 
is  abused.  I  know  that  very  well.  But  when  you  think  of  communities  In  this 
country,  like  mining  districts,  and  the  one-crop  r^ions,  and  when  you  think 
of  the  three  and  a  half  million  unemployed  in  the  country  to-day,  and  men 
must  eat,  and  men  must  buy  of  the  retail  grocer,  you  will  understand,  I  think, 
trhy  it  was  almost  inevitable  that  the  retail  grocer  should  attend  credit  to 
these  people. 

Now,  how  is  this  possible?  The  retailer,  remember,  giving  credit  as  he  does 
give  credit,  is  carried  by  the  wholesale  grocer  of  the  country,  because  the 
wholesale  grocer  extends  credit  to  the  retail  grocer.  So  that  the  wholesale 
grocer— the  grocery  jobber,  as  I  prefer  to  call  him — extends  credit  not  only  to 
these  oanners  as  they  have  said  over  and  over  again,  furnishing  the  only  basis 
ijy  means  of  which  they  can  pack  their  goods,  finance  their  pack,  but  he  extends 
credit,  on  the  other  hand,  to  this  retailer  who  must  meet  or  give  credit  to 
the  common  man  of  uncertain  Income  throughout  the  country, 

Xow.  It  is  that  system,  developed  to  meet  that  situation,  that  we  have  to-day. 
It  seems  a  curious  thing,  gentlemen,  that  In  all  our  mastery  of  the  forces  of 
nature,  conquering  the  air  and  the  sea.  that  we  still  have  In  this  country  a 
system  of  production  that  will  put  three  and  a  half  million  to  four  and  a  half 
million  men  out  of  employment.  But  while  it  is  not  correct,  and  while 
man  is  not  Insured  a  steady  income  from  which  he  can  pay  cash  for  his  neces- 
saries, you  wilt  necessarily  have  a  system  of  distribution  to  meet  a  situation 
of  that  kind. 

Now,  if  you  know  the  methods  of  collection  of  the  meat  packers,  you  wlU 
know  that  their  organization  has  never  been  developed  to  meet  this  particular 
situation.  We  think  that  through  the  grocery  Jobber,  working  in  this  way 
through  the  regular  retailer,  that  the  situation  Is  met  more  fully.    The  social 
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obligation  Is  met  more  fully  than  the  caih  and  carry  plan.  I  do  not  want  to 
be  misunderstood  in  Baying  tbat  I  advocate  loose  banlneas  methods  Id  any  way, 
but  I  do  want  to  say  that  as  conditions  are,  we  must  have  some  such  Bygtem 
as  this  to  meet  the  needs  ot  the  i>eople. 

Mr.  Breed.  May  I  ask  you  now,  Doctor  Duncan,  whether  you  are  going 
on 

Mr.  DuMCAN  (Interposing).  Tea;  with  another  point. 

Mr.  Bbeed.  Are  you  going  on  further  with  the  meat  paclierB'  method  of 
collecting? 

Mr,  Duncan.  I  was  not  going  to  do  anything  further,  or  say  any  more 
about  it 

Mr.  Bbeed.  May  I  ask  a  question  now  on  that  subject? 

Mr.  DuKCAiJ.  Yes, 

Mr.  Breicd,  Do  you  know  how  the  meat  packers  collect  from  ttie  retail  butchen, 
or  the  retail  butcher  and  grocer? 

Mr.  DuB<04N.  Well,  I  would  have  to  say  I  know  only  as  I  am  told,  that 
yon  must  pay  your  bUis,  or  you  won't  get  any  other  assignment  They  hare 
regular  stated  days  for  collections,  and  you  must  have  your  mon^. 

Mr.  BtiEED.  Usually  every  Monday  morning,  or  Monday  week? 

Mr.  Ddbcan.  It  is  one  day  a  week,  as  I  understand,  usually  on  Monclaj 
morning. 

Mr.  Breed.  Now,  may  I  ask  you  what  efCect  has  that  system  of  requiring 
payment  from  the  retailer  one  da;  a  week  upon  a  retailer  who  has  part  meat 
and  part  groceries,  assuming  that  the  meat  packer  himself  sells  to  that  com- 
bination   retailer   his   groceries? 

Mr.  Duncan.  Well,  of  course,  the  goods  which  the  retailer  carries  from  other 
stores  than  the  packer  would  have  to  carry  the  burden  of  that. 

Mr.  BaEED.  In  oth^r  words,  would  it  not  mean  that  if  the  meat  packer  collects 
for  his  meat  and  groceries  once  a  week,  the  real  credit  is  being  extended  by 
the  jobber  to  the  retailer  to  enable  the  retailer  to  pay  the  meat  packer? 

Mr.  Duncan.  That,  of  coorae,  would  be  exactly  true. 

Mr.  Smith.  And  to  enable  him  to  carry  the  social  responsibility  of  the  com- 
munity? 

Mr.  Duncan.  Yes ;  as  that  social  responsibility  Is  to-day.  Of  course,  the  same 
thing  holds,  I  feel,  pretty  strongly  with  these  stores  that  have  tieen  developed 
on  the  cash  and  carry  plan.  The  regular  retailer  then  shoulders  the  responsi- 
bility, so  far  as  this  responsibility  goes. 

Mr.  Uau..  Don't  they  extend.  In  some  cases,  a  longer  time? 

Mr.  Duncan.  You  mean  the  packers? 

Mr.  Hall.  Yee. 

Mr.  Duncan.  Not  that  I  know  of.  It  may  be  tffiit  they  do.  It  always  hap- 
pens, Mr.  Hall,  maybe  not  exactly  in  that  way.  I  presume  you  are  perfectly 
familiar  with  the  fact  that  the  absentee  landlord  of  the  farmer  Is  never  as  much 
in  sympathy  with  the  tenant  as  the  man  who  lives  on  the  farm  and  knows  these 
conditions.  It  is  always  true.  That  is  why  I  said  a  while  ago  that  our  Idea  of 
efficiency  is  that  efficiency  must  always  be  tempered  with  humanity.  Now,  you 
can  not  dodge  the  question ;  you  sympathize  with  the  man  when  you  see  hia 
trouble.  But  the  man  in  Chicago  does  not  see  and  does  not  understand  and 
has  very  llttie  sympathy  with  the  difficulties  of  the  man  away  down  in  Podunk. 
That  is  the  point  I  was  making. 

Mr.  Hall.  But  to  your  knowledge,  you  say,  they  do  not  grant  a  longer  terra 
than  one  week? 

Mr.  Duncan.  No  ;  I  do  not.  I  wish  that  might  be  determined  absolutely  by 
the  men  who  know.  I  do  not  know  that  they  do.  But  the  general  rule  is,  as 
I  have  heard  it,  that  they  make  weekly  collections,  usually  on  Monday  morning. 
By  the  way,  that  was  considered  one  of  their  elements  of  efficiency. 

Mr.  Bbeed.  Does  the  Federal  Trade  Commission  disclose  any  answer  to  that 
question! 

Mr.  N.  M.  Babbett.  We  looked  into  that  in  1917,  and  I  think  the  only  modi- 
fication I  would  suggest  was  that  it  was  Wednesday  morning  they  were  sup- 
posed to  settle  rather  than  Monday  morning. 

Judge  Hainbb.  They  probably  delivered  on  Monday. 

Mr.  Duncan.  I  will  accept  that  modification, 

Mr.  Ebekd,  Doctor  Duncan,  one  more  question :  Can  you  state  whether  there 
was  throughout  the  territory  which  the  Southern  Wholesale  Grocers'  Associa- 
tion operated  many  combination  meat  and  grocery  stores? 

Mr,  Duncan.  I  really  can  not  give  any  definite  Information  on  that  question 
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Mr.  SuiTH.  I  will  aek  you  this  question  :  Tou  spoke  of  there  being  soQiethlng 
«veT  2,000  members  of  tbe  Souttiern  WholeBBJe  Grocers'  Association.  Is  that 
ilmlted  to  the  South,  or  la  it  lo  the  Stutes  of  the  entire  Union? 

Mr.  Duncan.  I  think  in  40  StatPS  Iti  the  Union,  or  42  States.  They  are  not 
mnSned  to  the  South. 

There  is  another  point  thut  1  wanted  to  bring  up  and  emphasize.  Tliere  are 
no  great  financial  or  techlneal  requirements  prohibiting  entrance  Into  tbe  whole- 
sale grocery  bnsineaa;  relatively  small  units  are  characteristic  of  this  business. 
It  Is  generally  considered  that  between  $600,000  and  $1,000,000  is  the  average. 
M,v  own  Judgment  is  that  it  la  probably  nearer  $1,000,000  than  $500,000. 

Mr.  Bkeeo.  Do  you  mean  in  Tolume  of  busines-s? 

Mr.  DUNCAN".  In  annual  volume  of  sales.  And  it  runs  on  a  narrow  margin, 
as  has  also  been  testified  to. 

But  I  bring  tbat  up  for  a  specific  purpose.    The  question  of  spread  between 
producer  and  consumer  has  been  mentioned  several  times,  and  it  is  a  very    . 
dtfHeult  subject  to  deal  wltb  because  we  do  not  have  to-day  sufflciunt  data  to 
make  comparison  very  Justifiable  of  very  sound.     I  will,  however,  point  to 
-two  or  three  things. 

First,  I  should  like  to  put  in  the  record  a  statement  by  L.  D.  H.  Weld,  In 
liis  book.  "  The  Marketing  of  Farm  Products,"  page  223.  Mr.  Weld  Is  an  econo- 
mist with  Swift  &  Co. ;  he  is  a  friend  of  mine,  and  I  have  nothing  against  him 
bat  his  association.    He  says  [reading;] 

"The  wholesalers  In  the  large  cities  are  responsible  for  a  smaller  increment 
of  tlie  spread  than  Is  commonly  believed.  It  is,  perhaps,  safe  to  say  that  the 
wholesale  trades  take  between  5  per  cent  and  10  per  cent  of  tbe  final  retail 
prices  of  commodities  that  go  through  to  consumers  without  change  by  man- 
ufacturing process.  In  fact,  wholesalers  take  such  small  margins  on  the 
ivhole,  and  sucb  a  small  increment  of  those  margins  is  represented  by  clear 
profit,  that  It  is  only  with  enornious  volume  of  business  that  this  class  of  mid- 
dlemen can  make  profits  commensurate  with  those  expected  in  other  lines  of 
l)usineas  im  olvlng  similar  risks,  capital  outlay,  ability,  and  length  of  working 
liours. 

"The  high  degree  of  efficiency  attained  by  tbe  wholesale  trades  in  our  large 
cities  under  adverse  conditions  deserves  high  praise." 

And  I  Indoi-se  what  Mr.  Weld  has  said ;  and  the  more  you  study  it,  gentle- 
men, tbe  more  you  wltl  feel  surprised,  I  think  as  we  do,  that  men  working  In 
that  line  could  have  reached  the  stage  of  pffectivenesa  in  distribution  that  we 
have  to-day  with  all  its  faults. 

I  can  not  bring  you  very  much  In  the  way  of  telling  you  the  spread  between 
the  producer's  price  and  the  consumer's  price,  but  I  think  I  can  give  you  here 
an  Illustration  tbat  will  warn  you  against  any  general  statements  and  also 
pobit  one  or  two  morals. 

I  have  here  figures  taken  from  the  Western  Fruit  Jobl>er,  of  April,  1915,  by 
Mr.  G.  Harold  Powell,  oC  the  California  Fruit  Growers'  Exchange.  He  has 
worked  out  from  figures  evidently  received  by  his  exchange  the  spread  between 
the  producer  of  citrus  fruits«nd  the  consumer.  And  I  want  to  call  attention 
to  Che  relative  importance  oC  these  factors  which  must  be  paid  for. 

Od  tbe  basis  of  orungeR  selling  to  the  consumer  for  40  cents  a  doiten  he  has 
these  flgnres 

Judge  H&inBB  (Interposing).  That  is  not  here  in  Washington,  is  It? 

Mr.  Duncan.  This  is  1915.  I  haTe  no  later  figures.  But  it  was  merely 
the  relative  importance  of  these  items  I  wanted  you  gentlemen  to  note. 

Now,  as  to  oranges  selling  to  the  consumer  for  40  cents  a  dozen  there  was 
received  by  the  grower,  10.7  cents ;  hauling  to  packing  houses,  1  cent ;  packing, 
2.9  cents;  refrigeration  and  freight,  8.2  cents;  selling  cost,  6  cents;  for  Job- 
ber's service.  3.3  cents;  making  a  total  of '26. 7  cents;  that  Is,  from  producer 
to  the  retailer.  The  retailer  of  those  oranges  charged  13.3  cents,  or  a  mark-up 
of  47  per  cent. 

Now,  when  you  are  asking  what  causes  the  high  cost  of  foodstuffs,  who 
gets  this,  T  think  you  ought  to  consider  Just  such  figures  as  these.  Of  this  40 
cents  the  grower  got  11.7  cents,  the  one  cent  being  the  charge  for  hauling  to 
the  packing  house ;  refrigeration  and  freight  alone  cost  8.2  cents,  and  out  of 
tliat  the  Jobbing  trade  took  3  3  cents. 

There  was  another  table  T  wanted  to  bring  also  to  your  attention  in  dls- 
irnssing  the  spread  between  producer  and  consumer.  I  have  taken  these  figures 
from  the  Federal  Trade  Commission's  report,  entitled  "  General  Report  on 
Canned  Vegetables  and  Fruit,"  page  4, 
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Mr.  Breed.  What  part  ie  It 

Mr.  Duncan.  It  Is  a  general  report  and  on  canned  vegetables  and  trult,  pafje  4. 

Mr,  Breeb.  All  riEht.    I  thought  it  was  one  of  several  parts. 

Mr.  Duncan.  No.  In  the  first  column  Is  coat.  Then  there  are  prlewi  given 
on  corn  per  case  No.  2,  tomatoes  per  case  No.  2,  pean  per  case  No,  2. 

At  the  time  in  question  the  amount  paid  to  the  producer,  presumably,  for  the 
raw  material  is:     For  corn,  52  cents;  for  tomatoea,  67  cents;  for  peas.  55  rentu. 

For  pacliagea,  cases,  and  tin  cans;  For  corn,  08  cents;  (or  tomatoes.  TScenli; 
for  peas,  68  cents. 

Tlipre,  fcentleinen  of  the  committee,  lies  the  moral  1  wante-1  to  brlns  to  jour 
nttention.  But  I  will  i-ead  the  other  items.  For  conversion,  com.  26  ceiils: 
tomatoes.  24  cent.«:  peas,  32  cents. 

The  Chaibuan.  Paniou  nie,  but  conversion  means  preparing,  does  it?   . 

air.  Duncan,  Yes,  sir.  That  !,■<  the  actual  cost  of  labor.  I  suppose,  and  "f 
coal  and  vrhat  not,  because  the  nest  item  Is  overtiead  of  the  factory. 

Now.  for  overhead:     Corn.  22  cents;  tomatoes,  17  cents;  peas,  22  cents. 

And  the  totals  are:    Corn.  $1.68:  tomatoes,  $1.81 ;  oral  peas,  jl.84. 

The  point  I  wanted  to  make,  and  a  ver.v  simple  one,  la  this:  Thiit  a  Kie:il 
deal  has  been  said  in  various  publications  about  how  sniail  a  share  tlie  pro 
(lucer  fMt  In  the  final  consumer's  price  for  rnan.v  farm  products.  Here  is  oiip 
instance  where  the  packaiies  alone  cost  more  thiin  the  producer  pit  fur  liis 
product. 

Judge  Hainek.  What  is  the  moral  of  that? 

Mr.  DCNCAN,  My  moral  is  that  there  Is  nobody  standing  as  distributor  bi^ 
tween  proilucer  and  consumer  taking  a  large  part  of  the  eonsuuier's  urin' 
and  Elvinc  no  service  for  it.    That  is  the  point  I  wns  eoing  to  make, 
*       But  1  was  goiliE  to  enlorpe  upon  it  Just  a  little  if  I  may,  if  you  are  nt  -UT 
Interested  In  It. 

The  f'HAiBMAN.  You   may  proceed, 

Mr.  Dt'ncan.  It  is  this  r     First,  this  is  a  tremendousl.v  his  country,  anil  w 
ship  onr  proilncts  often  a  lonp  ways,    We  have  a  tremendous  variety  of  iin«l- 
.    nets.     An:1  we  prepare  a  Event  many  products  in  different  ways. 

Apples,  say.  will  go  into  n  storage  house.  There  Is  the  cost  of  atoriuE  them. 
Their  tin  cans,  the  packages,  and  the  cases  here  are  really  the  storage  Iwnise,'' 
for  these  commodities.  Tlie  only  way  they  cnn  he  served  on  the  tahle  of  \i» 
consumers  In  this  country  Is  for  them  to  tie  prepared  in  tills  manner.  If  they 
are  to  he, prepared  in  this  manner  it  costs  money  to  do  it.  That  Is  the  imiiit 
I  was  making. 

If  tiiese  commodities  are  to  be  furnished  to  consumers  then  whatever  i^^  nrtv*- 
sary  to  furnish  them  as  edible  stuff  for  the  consumer  must  be  paid  for.  atiii 
here  is  a  case  where  Just  one  part,  nameiy^the  packnfte  itself,  the  tin  cans  amt 
cases,  cost  more  than  the  original  product  did. 

Therefore,  gentlemen  of  the  committee,  after  all  the  talk  about  how  niuc';i 
the  producer  g^ta  and  the  consumer  pays  it  seemed  to  me  that  this  was  itv- 
quentiy  lost  sight  of.    That  is  the  point  I  was  going  to  mnke, 

Mr.  Bbbbd.  Have  you  anything  to  say  with  respect  to  demand  on  the  jwrt  o( 
consumers  during  ihe  past  10  years  for  articles  of  fo<Nl  In  this  form,  and  hIsii 
for  articles  of  pure  food,  well  packed  and  preserved? 

Mr.  Duncan,  I  had  not  intended  to  say  much  about  it.  but  I  have  a  stniiiK 
feeling  on  the  subject.  We  live  well  in  this  country  compared  to  people  in 
other  countries.  We  are  demanding,  of  course,  fooilstuffs  of  lilgh  stau'lanl.  We 
Lave  built  up  a  tremendous  system  of  preserving  and  storing  foodstufKi.  naii 
that  is  an  exjiensive  business  for  the  great  varieties  of  fomlstuffs  to  he  fiimishpl 
the  consumer  and  the  standard  in  quality  that  the  consumer  demands,  that  is  o 
progressing  standard  of  living,  and  of  course  it  Is  Eolng  to  coat  money  for 
the  consumer  to  get  It. 

It  Is  perfectly  marvelous  when  you  come  to  study  it  to  ttiink  of  what  Hh' 
stoiing,  preservinE,  and  so  forth,  of  foo<iatuffs  have  meant  to  the  coni-umer.  I 
said  a  while  ago  that  I  often  said  the  wholesaler  was  guarding  tl»e  Xattnns 
food  reserves.  We  know  nothing  of  a  fear  of  famine  in  this  country.  We  bine 
developed  methods  of  putting  that  fenr  so  fnr  away  from  the  uitlmiito  eoiismiHT 
that  It  never  enters  his  mind.  That  la  a  part  of  the  service  that  this  great  lii* 
trlbuting  organization  really  performs. 

Mr.  Bkeeh.  May  I  ask  you  also  whether  in  your  opinion  the  pas.«nge  of  fiu'- 
tory  inspection  laws  relating  t/»  and  covering  canning  factorleii.  and  also  th'' 
imsslng  of  National  as  well  a!^  State  food  laws  proWbltlng  the  use  In  fofl 
products  of  preservatives  regarded  as  not  of  the  best  health  value,  incressd! 
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tbe  cost  of  the  package  and  the  method  of  manufacture  and  thus  adds  some 
cost  to  the  consumer? 

Mr,  Duncan.  Oh,  yes;  they  have  very  materially. 

Mr.  Breed.  Are  these  factory  inspection  laws  generally  in  force  in  all  the 
States? 

Mr,  Duncan.  Yes;  they  are, 

Mr.  Breed.  As  well  as  pure  food  laws? 

Mr,  Duncan.  Yes ;  such  ns  the  national  pure  food  and  drug  act  of  1906  and 
its  modlflcations  and  extensions. 

Mr.  Breed.  Does  the  limitation  of  the  use  of  these  preservatives  under  the 
pure  food  laws  cause  and  require  greater  care,  botJi  in  the  quality  of  the  prod- 
uct paclied  and  in  the  paclcing  itself  than  was  the  cat^e  before  when  preserva- 
tives were  used  1 

Mr.  Duncan.  Undouhtedly  so.  They  have  another  effect,  too,  It  seems  to  me, 
BDd  that  Is  Uiat  these  requirements  have  the  effect,  after  all,  of  eltmluatlng 
waste  among  producers,  because  knowing  that  goods  oC  that  quality  only  can 
be  bandied  and  preserved  these  products  are  more  carefully  looked  after  by 
(be  producer  himself  and  wastes  are  saved  of  the  Nation's  food. 

Mr.  Stevens.  How  material  is  that?  Has  that  been  figured  out,  on  a  per- 
<!entage  basis? 

Mr,  Duncan.  How  much  is  saved? 

Mr.  Stevens,  Yea, 

Mr.  Duncan.  No,  air.  I  know  of  no  such  figures,  but  I  feel  there  is  a  very 
material  saving  in  certain  lines — a  very  material  saving. 

Gentlemen  of  the  committee,  I  did  not  come  here  to  preach  to  you  that  the 
grocer  or  Jobber  was  a  great  philanthropist  in  any  way.  He  is  a  busiDess  man, 
of  course.  But  It  docs  seem  that  he  gets  a  modest  return  for  the  aervlce  he 
[lerforms.  So  far  as  I  know,  wholesale  grocers  are  not  a  race  of  millionaires. 
But  I  did  want  to  show  you  that  the  system  by  which  they  work  has  a  natural 
and  logical  development,  and  while  not  perfect  to-day,  it  is  a  progressively 
improving  system.  They  have  better  knowledge  of  coats  to-day  than  they  had 
before,  thank  heaven.  They  have  a  betJer  care  of  stock,  less  waste,  better 
I'ujers  and  better  sellers  than  they  used  to  have, 

Mr.  Daily.  How  about  brokers? 

Mr.  Duncan.  The  brokers  have  been  so  thoroughly  defended,  if  not  adver- 
llted,  I  was  not  going  to  include  them.     [Laughter.] 

And,  gentlemen,  better  standards  of  goods  of  course  hove  come  through  also. 

I  wanted  to  put  into  the  record  this  general  query  which  seems  to  me  to 
lie  at  the  base  of  this  whole  question.  Are  we  not  seeking  after  all  just  this: 
Wbat  is  that  system  of  distribution  that  will  deliver  goods  to  the  consumer 
jpar  in  and  year  out,  through  good  seasons  and  bad,  accumulating  stockti 
during  periods  of  surplus  for  distribution  during  periods  of  scarcity,  guaran- 
teeing th«  consumer  against  famine  as  well  as  monoptdy  or  control,  placing 
KooiiB  at  the  proper  time  and  in  proper  quantity  in  every  locality,  performing 
every  service  demanded  by  the  consumer  and,  after  all,  at  the  least  possible 
eipense  to  him? 

It  has  seemed  to  me  that  that  is  what  we  are  all  seeking.  In  my  study  of 
this  subject  I  have  no  su^estion  for  a  substitution  for  our  present  flexible 
system,  permitting  esperlroents,  permitting  progress,  permitting  development, 
such  as  we  have  to-day. 

You  will  remember  that  there  are  always  two  questions  to  he  considered, 
in  all  business  ventures  anyway.  One  is.  What  does  it  cost?  The  other  Is, 
What  is  the  service  that  must  be  performed?  In  my  judgment,  gentlemMi, 
the  method  of  distributing  foodstuffs  in  this  'country  as  it  exists  to-day,  and 
1  mean  without  bringing  back  the  meat  packers  of  Chicago,  has  proved  its 
adequacy.  It  is  a  system  logically  developed  by  expanding  commercial  needs. 
It  has  adjusted'  Itself  to  meet  the  needs  of  all  communities,  large  and  small. 
Tile  small  producer  is  given  an  outlet  for  his  goods.  The  mnlftudinous  kinds 
of  goods  produced  for  a  wide  market  are  carried  by  the  Jobbers.  As  far  as 
it  Is  possible  the  existing  methods  of  distributing  foodstuffs  affords  equal  op- 
portunity for  all  In  American  business. 
-     If  I  could  touch  on  Just  one  more  point? 

The  Cbaibman.  You  may  proceed. 

Mr.  Duncan,  In  regard  to  the  question  of  efHclency,  the  meat  packers  of 
CMcago  have  boasted  and  advertised  their  efficiency.  Is  this  true,  is  the 
question  we  would  like  to  know?  I  think  the  Federal  Trade  Commission  would 
like  to  know  It.     No  comparable  figures  have  been  secured  that  I  know  of. 
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yet  I  want  to  briiiK  to  your  stlentlon  r  rather  Interesting  coiitparison,  and  I 
am  not  sure  what  conclutdone  ilefiiiltely  can  Im  ilrawn  from  It,  but  it  seems 
tu  me  to  have  some  slKulflcnnce.  On  pUKe  &4  of  the  re[)<irt  of  the  Ke  leral 
Trade  Comratssion  on  the  meat  packing  Industry,  part  S,  entltle<l  "  Prolits  of 
the  Pacbere,"  will  be  found  what  I  have  reference  to.  It  became  a  curious 
fact  apparently  to  the  Federal  Trade  Commlnslon,  ns  the  remilt  of  their  In- 
vestigations, that  with  all  the  vaunted  efficiency  of  the  Big  Five  paclfers  the- 
small  independent  meat  packers  during  the  years  1914,  1915,  1916  and  1918 
averaged  a  higher  return  on  their  net  worth  than  the  Mg  meat  packers.  That  Is- 
what  the  records  show.  But  I  wanteil  you  to  hear  this  brief  anulysls  of  that 
situation  [reading] :  \ 

"  The  fact  that  the  eamlncs  of  the  great  [wckers  have  averaged  less  than 
that  of  Independent  packers  In  the  years  under  review  raises  an  interestinR 
question  as  to  the  big  packers'  earnings  In  his  meat  busineas  as  compared 
with  the  earnings  In  the  nonllve-stock  business.  And  as  it  has  been  found 
imposnible  under  the  present  accounting  procedure  of  the  great  companies  to 
bring  about  dependable  segregation,  the  question  can  not  be  answereil  con- 
clusively. It  may  be  argued  that  the  packers  earn  as  much  on  their  meat 
investment  as  the  larger  Independent  pork  packers  or  beef  packers.  If  they 
do  earn  leas  it  U  indicative  of  lack  of  efficiency  on  their  part  if  profitablencHS 
can  be  taken  as  a  measure  of  eiflciency. 

"Granting  for  the  moment  that  they  do  earn  returns  as  high  as  tliose  en- 
joyed by  the  large  independents,  why  is  It  that  their  rate  on  total  business  i.q 
less?  Obviously,  of  course,  they  earn  a  rate  so  low  on  the  nonlive-stock  section 
as  to  reduce  the  rate  for  the  whole  business  to  a  point  which  is  considerably 
less  than  that  earned  by  the  Independent  meat  packers. 

"  This  assumption  corresponds  with  the  question  already  raised  in  chapter 
1  as  to  the  losses  and  the  low  profits  obtained  by  the  great  companies  in  mter- 
ing  new  and  unrelated  fields.  Ah  they  are  continually  investing  their  surplus 
earnings  in  these  new  fields,  and  have  to  carry  losses  for  a  time  pending  estab- 
lishment of  these  new  bnsinesaes  on  a  profltable  basis,  it  follows  that  in  any 
case  the  rate  of  profit  In  those  lines  will  be  retarded  and  also  the  rate  oa 
the  whole  business. 

"  This  may  be  an  Indication  of  the  sort  of  competition  waged  in  the  invasion 
of  unrelated  distributing  and  manufacturing  lines." 

And  that  last  statement  was  the  moral  it  seemed  to  me  this  analysis  by  the- 
Federal  Trade  Commission  carried— that  the  meat  packers  are  in  a  positiMi 
to  make  their  meat  business  carry  their  grocery  business.  As  far  as  com- 
petition is  concerned,  the  effect  of  that,  of  course,  is  obvious. 

In  the  report  of  the  Federal  Trade  Commission  entitled  "  Canned  vegetables 
and  fruits,"  at  page  70,  you  will  find  a  similar  statement. 

I  have  Just  one  word  more,  and  that  Is  to  cell  your  attention  to  the  poten- 
tial power  to  force  sales.  The  retailer  handling  meats  must  have  meat.  In 
general  he  must  get  his  meat  from  the  big  packers.  Therein  lies  the  tremen- 
dous potential  power  for  forcing  sates  of  other  commodities. 

Mr.  Bseeh.  Potential  power  in  whom? 

Mr.  DuscAN.  In  the  big  meat  packers.  After  all  I  think  I  would  say  and 
I  have  no  doubt  plenty  of  data  could  be  collected  If  you  could  get  at  the  facts, 
but  here  Is  what  I  want  to  say,  not  having  any  specific  instances  to  present. 
to  you  T  Without  overt  acts  where  there  is  In  the  hands  of  the  five  big  meat 
packers  this  potential  power  for  forcing  sales,  they  have  their  tremendous  in- 
fluence, and  overt  acts  are  not  necessary  in  order  to  prove  influence. 

Mr.  Bheed,  May  1  ask  if  you  regard  this  method  of  forcing  sales  or  forcing 
purchases  of  goods  as  unfair  competition? 

Mr.  Duncan.  I  regard  that,  of  course,  as  unfair  competition,  just  as  the 
Federal  Trade  Commission  has  said.  Forcing  sates  Is  announced  as  an  unfair 
trade  practice. 

Mr,'  BasEU.  That  Is,  refusing  to  sell  one  commodity  that  the  party  Is  obliged 
to  obtain  unless  another  commodity  will  be  taken? 

Mr.  Duncan.  Yes  sir ;  that  is  forcing  sales. 

Judge  Hainbb.  Do  you    know   of  any    such    practices.   Doctor    Duncan? 

Mr.  Duncan.  No  ;  I  have  no  specific  instances  to  bring  to  you.  That  Is  what 
I  said,  and  that  In  lieu  of  specific  Instances  I  only  make  that  general  statement 
I  only  wish  that  it  migljt  be  thoroughly  investigated  to  find  out.  But  from  my 
point  of  view  this  potential  power  to  force  sales  Is  In  itself  a  tremendous  in- 
fluence. 


:v  Google 


PACKERS     CONSENT  DECREE.  525 

Just  one  more  point,  and  probably  it  has  been  emphaslzetl  sufficiently :  Why 
the  grocery  Jobbers  fear  the  entrance  of  the  meat  packers  into  theae  uorelatecl 
lines,  I  Just  summarized  here  In  a  compact  way  the  things  that  have  been 
brought  out,  more  or  less  dlsjolntedly,  In  the  teetimony.  and  I  think  I  will 
give  it  to  you,  with  your  leave. 

The  Chaibman.  Go  ahead. 

Mr.  DuNCiN,  First,  the  grocery  Jobbers  are  afraid  of  the  meat  packers 
because  they  believe  that  through  the  control  of  the  meat  industry  meat  packers 
can  make  you  carry  groceries,  if  necessary,  to  meet  any  competition. 

Do  the  big  paelcers  control  the  meat  industry?  These  are  the  facts  In  the 
minds  of  grocery  jobbers.  I  quote  to  you  from  part  1  of  the  Federal  Trade 
CommlsstOD's  report,  page  31. 

The  Chaibmah.  Is  that  with  reference  to  control  of  meat? 

Mr.  Duncan.  Tes.  , 

The  Chaikmah.  The  committee  decided  we  would  not  go  Into  the  matter 
of  control  of  meat.  You  can  refer  to  it  as  a  control  If  you  want  to,  but  we 
are  not  passing  upon  that  question  at  this  time,  so  you  might  Just  as  well  pass 
that  by.    Do  not  you  think  so.  Judge  Hainer? 

Mr.  Duncan.  All  right.  I  really  do  not  care.  It  does  not  make  any  differ- 
ence, only  It  had  been  brought  out  several  times,  and  I  thought  the  record 
would  be  clearer,  because  somebody  had  said  one  figure  and  somebody  else  said 
another  figure. 

Judge  Haingk.  I  believe  I  would  let  it  be  put  in  the  record. 

The  Chaibuan.  We  might  get  into  a  whole  discussion  as  to  whether  these 
packers  control  meats  or  anything  else. 

Judge  Haineb.  la  there  any  other  point  you  wanted  to  bring  out,  Mr.  Duncan? 

Mr.  DvNCAN.  There  was  Just  one  other  point.  If  you  do  not  care  to  have 
these  figures  I  em  not  anxious  to  put  them  In  at  all.  I  think  they  are  pretty 
well  known,  but  several  different  statements  had  been  made  and  I  though  I 
would  give  them  to  you  more  succinctly. 

Judge  Haineb.  Suppose  you  cite  the  references. 

Mr,  DuBCAH.  For  control  of  the  meat  business,  see  part  1,  page  31,  report  of 
the  Federal  Trade  Commission. 

For  control  of  refrigerator  cars,  see  report  of  the  Federal  Trade  Commission 
<in  private  car  lines,  page  83. 

Judge  Haineb.  What  part? 

Mr.  Duncan.  There  is  only  one  part  to  the  report  of  the  Federal  Trade  Com- 
mission on  private  car  lines. 

Judge  Haineb.  Very  well 

Mr.  DcNCAN.  For  evidence  of  the  power  of  the  packers,  see  report  of  the 
Federal  Trade  Commission,  part  5,  page  13,  entitled  "Profits  of  the  Meat 
Packers." 

On  the  matter  of  the  control  of  cold  storage  by  the  meat  packers,  see  part  5, 
page  88. 

The  Chairman.  My  position  was,  Doctor,  that  we  are  not  undertaking  to 
decide  whether  the  packers  had  or  had  not  control  of  meats,  and  we  do  not 
think  It  is  incumbent  upon  you  to  prove  that  in  order  to  support  your  proposl-_ 
tlon,  nor  upon  them  or  anyone  else  to  disprove  it  In  order  to  support  theirs. 

Mr.  Duncan.  The  only  reason  why  I  go  these  figures  up  was  that  here  comes 
the  Federal  Trade  Commission  indicating  that  the  accounts  of  these  meat 
packers  seemed  to  show  that  they  made  meat  carry  other  lines,  and  that 
seemed  to  me  to  be  so.    I  have  Just  one  more  thing. 

The  Ceaikman.  Go  ahead. 

Mr.  Ddwcan.  It  is  more  or  less  abstract,  probably.  Our  American  accepted 
theory  of  business  is  in  di  vidua  list  ie.  We  call  It  competitive  equality  In  so  far 
as  that  can  be  attained.  I  wanted  to  Just  cite  these  Instances  In  order  to 
show  that  modern  legislation  based  upon  our  theory  of  economics  in  this 
country  bad  been  wholly  toward  maintaining  this  individualistic  competitive 
business  from  the  Interstate  Commerce  Act  In  1887,  under  which  the  railroads 
iKcame  public  utilltira;  on  through  the  Sherman  Antitrust  Act  of  1890,  the 
creation  of  the  Federal  Trade  Commission  in  1914,  and  the  Clayton  Act  In 
1914,  the  whole  underlying  economic  basis  of  such  legislation  la  to  maintain 
the  competitive  opportunity  in  American  business. 

More  or  less  clearly  the  business  men  of  the  country  realize  that  there  are 
certain  strategic  points  In  marketing  where  control  means  control  of  the 
Industry ;  and  that,  too,  lies  behind  legislation  based  upon  this  economic  theory. 
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Jnet  to  cite  one  iliustratluii.  Some  years  ago  the  fanners  of  lUlnolH  believed 
that  control  of  the  grain  elevators  gave  Into  tlie  hands  of  those  who  owned  the 
£raln  elevators  control  of  their  entire  cropB.  So  Illinois  then  passed  Its  act  ot 
mBlcIng  gralD  elevators,  and  Including  all  other  warehouses  I  might  say  oSer- 
ing  any  apace  for  public  use,  into  public  utilities.  That  tias  been  the  trend 
of  our  whole  business. 

Judge  Haines,  That  Is  based  on  the  case  of  Muiin  e.  Illinois,  la  it? 

&lr.  DtTNuA.N.  Yes.  And  as  to  jiipe  lines,  aifd  ^^eclui  iegixlatlon  as  to  banks 
and  Insurance  companies,  and  all  those  thIngH.  I  think  have  the  same  economic 
theory  underlying  them,  namely,  that  foodstufFs  must  be  protected  from  con- 
tamination and  private  control  for  private  gain.  That,  it  seema  to  me.  Is  the 
economic  basis  of  iL 

If  I  could  br!ng  just  one  more  fact  Co  your  atteutlon,  gentlemen  of  the  com- 
mittee, I  would  say  that  we  hear  so  much  about  big  busiuess,  und  after  all 
these  facts  ought  to  be  Ittterestliig  to  you.  I  take'tliem  from  the  Statistical  Ab- 
stract of  the  Uuited  .StatesL  The  Qgurea  I  have  here  are  for  1914,  I  might  have 
gotten  the  1019  figures,  no  doubt,  but  these  are  for  1914.  Of  ail  manufacturing 
establishments  In  the  United  States,  51.1  i>er  cent  of  them  employ  from  one  to 
five  employees.  Ninety-nine  and  one-teuth  iier  cent  of  all  manufacturing  estab- 
lishments In  the  United  States  employ  less  than  500  people  on  the  avorage. 
Then  0.5  of  1  iter  eent  of  the  manufacturing  establishments  In  the  United 
States  have  from  300  to  1.000  employees,  and  only  0.2  of  1  iier  cent  have  1.000 
employees  or  over. 

So  it  would  seem  that,  after  all,  generally  speukint;.  the  fundamental  basis 
of  the  business  of  this  country  is  the  small  eittabl'.sliiueut — and  I  might  say 
that  the  big  one  have  caused  us  all  our  trouble. 

I  might  add  to  tlint  that  in  the  canned-food  and  food-supply  business,  as 
that  is  the  issue  before  your  committee,  in  1914  there  were  4.220  such  establish- 
ments employing  74,071  wage  earners,  or  averaging  IT  per  eatablishmenL  Ttiitt 
Is  from  the  Federal  Trade  Commis^on's  report  on  vegetables  and  fruits,  page 
10.    After  all,  this  seems  to  be  cliaracteristic  of  our  American  Ideas  of  bUBlness, 

That  is  wliat  I  have  to  say  to  you,  gentlemen. 

The  Chaibuan.  Any  quei^tlons.  .ludge  Hainer? 

Judge  Hainbb.  I  believe  not. 

The  Chairman.  Any  questions,  Mr.  Hall? 

Mr.  Haix.  No. 

The  Chaibman,  I>octor  Duncan,  your  idea  Is  that  there  f 

factors  in  the  industry  that  an  organization  might  control  \  . . 

that  Industry  Just  as  effectively  as  controlling  the  whole  business  connected 
with  it? 

Mr.  Duncan.  Practically  as  effectively ;  yes,  sir. 

The  Chaibmab.  What,  in  your  opinion,  or  have  you  any  oidnlon  on  this— in 
your  opinion  what  proportion  or  percentage  of  the  industry — or  I  will  make  it 
more  concrete  than  that — in  your  opinion  what  proportion  or  percentage  of  the 
canning  Industry  is  it  necessary  for  any  one  to  control  in  order  to  control  the 
whole  industry? 

Mr.  Duncan.  Well,  you  mean.  I  suppose,  what  percentage  of  the  actual  com- 
•modlty  he  should  own?  You  see,  ray  positi<)o  is  that  goods  on  their  way  to 
market  pass  strategic  points.  Now,  they  must  have  some  kind  of  machinery 
to  Keep  them  going.  You  may  not  own  a  single  can  of  canned  goods,  but  If  yoa 
own  the  refrigerator  cars  or  something  else  through  which  they  must  be  shipped, 
you  control  the  industry. 

The  Chairman,  My  theory  Is  this,  and  perliaps  I  did  riot  make  myself  clear, 
that  It  is  not  necessary  for  a  man  or  organization  to  control  100  p^r  cent  ot 
the  production  of  any  industry  at  any  point  during  Its  process  in  order  to 
control ;  that  a  much  less  percentage  wouid  he  effective  for  the  purposes  of 
control. 

Mr.  Duncan.  Oh.  yes. 

The  Chaikman.  What  percentage,  in  your  opinion,  would  be  effective  in  the 
canning  industry? 

Mr.  Duncan.  I  certainly  would  not  have  much  idea.  I  think  it  would  depeod 
probably  altogether  upon  the  conditions  at  the  moment.  I  think  I  can  cencelre 
a  situation  where  a  man  by  owning  10  per  cent  or  15  per  cent  or  20  per  ceat 
might  control. 

Mr.  BBEia>.  One  commodity,  do  you  mean? 

Mr.  DoscAH.  Yee;  of  canned  goods  we  are  speaking  now. 
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The  Cbaisuah.  For  instance,  If  after  tbe  production  lias  been  contracted  a 
person  should  purchase  the  entire  remaining  crap  wlilcli  was  not  contracted 
for,  even  Ihougll  that  should  amount  to  ooly  5  per  cent  or  10  per  cent,  would 
that  be  control  7 

Mr.  DuHCAN.  You  see  it  would  depend  aJtogettier  on  market  conditions.  It 
might  be  a  strong  controliing  factor  under  certain  conditions.  If,  for  instance, 
the  Jobbers  had  sold  not  only  wiiat  they  had  contracted  for  in  the  future,  but 
had  BOld  more  than  that,  then  you  would  see  a  scramble  for  the  spot,  and  that 
would  Ije  the  controlling  thing. 

Oh,  Mr.  Chairman,  we  saw  that  over  and  over  again  during  the  war. 
In  attempting  to  control  business  I  think  the  Food  Administration  in  certain 
instances  found  that  a  variation  of  a  10  per  cent  margin  was  a  strategic  thing. 
It  determined  whether  it  Increased  production  or  whether  it  decreased  pro- 
duction. 

Mr.  Bboed.  When  yon  use  the  word  "  control,"  do  you  mean  control  of  prices, 
Mr.  Chairman? 

The  Chaibman.  Yes ;  I  think  that  is  meant,  control  of  prices.  In  other  words, 
it  depends  largely  upon  the  condition  of  the  market  as  to  what  percentage  of  a 
commodity  is  necessary  for  control. 

Mr.  DuRCAN.  I  think  so,  absolutely. 

The  Chaibican.  There  is  hardly  any  hard-and-fast  rule  that  could  be  laid 
down  with  respect  to  that. 

Mr.  Duncan.  I  do  not  know  of  any. 

The  Chaibman.  Anything  further.  Judge  Haluer? 

Judge  Haibbb.  I  believe  not. 

The  Chaibuar.  Do  you  wl^  to  ask  any  questions,  Mr.  Hall? 

Mr.  Hai^  No. 

The  CHAOMAn.  Mr.  Breed,  do  you  wish  to  ask  any  qnestions? 

Mr.  Bbeed.  I  believe  not. 

The  Chaibmam.  Senator  Smith,  do  you  wish  to  ask  the  witness  any  questions! 

Mr.  Smtth.  I  think  not 

The  Cbaibuar.  Mr.  Stevens,  any  questions? 

Mr.  Stevens.  One  or  two.  Doctor  Duncan,  I  tbinic  you  have  i)een  epealdng 
almost  entirely  of  the  economic  standing  of  the  wbotesale  grocer,  or  grocery 
jobber,  as  you  speak  of  him! 

Mr.  DuKCAR.  I  also  wanted  him  to  be  known  as  a  social  factor,  a  merchant 
ddzen  is  what  I  was  Exteaking  about 

Mr.  Stevens.  Can  you  give  an  Idea  as  to  the  social  position  of  the  average 
wholesale  grocer  as  a  stabilizing  Influence  by  reason  of  his  hnslness  ability 
in  the  community  or  his  methods  used! 

Mr.  DuBCAH.  Of  course,  I  thought  I  tried  to  make  pretty  clear  that  the  dia- 
tributing  system  is  a  difficult  system.  Now,  it  is  obvious  that  a  man  who  is  a 
dtizen  in  a  community  is  a  tar  different  factor  from  the  man  who  1b  just  run' 
ulng  a  business  In  a  community  and  nothing  else,  if  that  is  what  you  mean. 

Mr.  Stevens.  You  did  touch  npon  that,  but  what  I  wanted  to  know  was 

Mr.  Duncan  (continuing).  That  Is  what  I  spoke  ot  a  while  ago  In  regard  to 
this  credit  business,  that  a  man  who  is  far  away  cares  for  nothing  but  volume 
of  business ;  and  if  you  know  as  I  Imow  the  pressure  put  upon  managers  of 
branch  houses  to  get  business  you  will  understand  that  that  is  all  they  want, 
lo  get  returns.    The  social  factor  is  not  there. 

Judge  Hainek.  You  think  the  nearer  you  can  get  a  distributing  system  to  the , 
people  you  serve  the  better  it  is! 

Mr.  Duncan.  Oh,  yes. 

Mr.  Stevens.  There  is  a  personal  element  that  enters  into  It! 

Mr.  Duncan.  Oh,  yes. 

Mr.  Bbeed.  Mr.  Stevens's  question  prompts  me  to  ask  one :  Do  you  consider 
that  the  distributing  system  which  you  have  described,  through  which  the 
wholesale  grocery  jobber  buys  usually  in  the  future  and  then  sella  to  his  retail 
cuatomers  their  needs,  etc.,  tends  toward  atabillaation  of  prices  all  the  way 
through  and  to  reducing  to  a  minimum  the  speculative  element  lu  the  purchase 
and  sale  of  food  products! 

Mr.  Duncan.  Why,  of  course  it  does,  absolutely.  You  find  that  exenipiifled 
more  thoroughly,  I  think,  where  you  liave  a  so-called  organized  exchange  in  a 
business.  I  would  say  in  this  connection  that  I  have  no  condemnation  what- 
soever of  the  wheat  pit  in  Chicago,  though  some  farmers  do  have.  To  my  way 
of  thinking  It  has  been  one  of  the  most  beneficent  Influences  in  this  country  in 
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BUbUtelng  th«  pricei,   tbron^  tbe  bnylDK  and   tiling  of  fataie  t 

Tbe  Infloeoce  ot  any  economic  factor  is  dlacounted  m>  f ar  In  advance  tlut  vbeo 
It  actually  comea  the  trade  la  not  demoralised.  Tbat  Is  tme  of  your  camied- 
goods  bualne«. 

1  only  wlab.  If  I  might  go  one  step  further,  lit.  Breed,  that  there  was  & 
canaed-tmlt  exchange  as  there  Is  a  wbeat  exchange  and  a  cotton  exchange,  bo 
that  tbe  wholesale  grocer,  if  be  wanted  to  hedge  as  the  miller  does  In  wheat, 
might  hedge  and  not  hare  to  bear  all  this  responsibility  whtdi  he  does  bear 
to^ay.    He  Is  the  risk  taker. 

Mr.  Bbeto.  Who  is7 

Mr.  DuHCAH.  The  wholesale  grocer.    He  Is  the  risk  taker  to-day. 

Mr.  Bbekd.  What  I  want  to  bring  out  ts  the  fact  that  from  the  buying  point  ot 
view  tbe  wholesaler  Is  tied  ap  by  a  future  coutract  to  the  prodacer,  and  in  th« 
ordinary  trade  he  la  also  usually  tied  up  by  contracts  of  sate  of  the  same  com- 
modities to  bis  retailer  ev«i  in  advance  of  the  recdpt  of  tbe  actual  goods,  is 
be  not? 

Mr.  DDNCiLK.  He  Is. 

Mr.  Bbeed.  Does  that  not  trad  to  stabUiK  prices,  because  prices  are  fixed  in 
tbese  contracts? 

Mr.  Duncan.  Ota,  absolutely ;  there  is  no  doubt  abont  tbat. 

Mr.  BUEED.  Does  It  not  tend  to  reduce  to  a  minimum  speculation  in  foodstuffs? 

Mr.  Duncan.  Undoubtedly. 

Mr.  Breed.  As  to  tbe  methods  as  you  have  observed  tb^n  of  the  meat  packers, 
are  tbey  based  upon  tbat  principle  of  reducing  to  a  minimum  tbe  speculative 
element  in  tbe  purchase  and  sale  of  food  products? 

Mr.  Duncan.  No  ;  they  are  always  known  as  speculators. 

Mr.  Stevens,  It  bas  appeared  from  statements  made  at  this  hearing  tbat  there 
Is  no  real  competition  among  tbe  Big  Five,  ao-cailed,  packers.  If  there  were 
really  sharp  competition,  tbat  would  be  the  economic  result? 

Mr.  Duncan.  I  do  not  know  whether  the  chairman  wants  me  to  answer  that 
or  not.    He  stopped  me  a  little  while  ago  on  It 

Tbe  Chaibuan.  I  do  uut  loiow  that  tbere  bas  ever  been  any  charge  of  lack  of 
packer  competition  In  unrelated  lines. 

Mr.  DuNCAw.  1  would  like  to  charge  that  they  are  not  In  competition  in  anj 
line. 

Tbe  Cbaibuah.  If  we  get  Into  that  it  would  have  to  be  proved. 

Mr.  Stevens.  It  seems  to  me  that  would  throw  some  light  on  the  eftect  If 
this  decree  were  modified. 

The  Chairman.  Suppose  you  aak  bim  to  answer  a  hypothetical  question  along 
that  line,  in  case  there  were  no  competition. 

Mr.  Duncan.  As  a  hypothetical  question,  tben,  if  they  are  not  in  competition 
of  course  you  have  a  combination.    But  if  you  put  it  the  other  way,  ai  s 
hypothetical  question,  that  tbey  are  in  competition- 
Mr.  Stevens.  All  right,  answer  It  that  way. 

Mr.  Duncan.  Then,  I  will  say  this.  If  tbere  Is  one  economic  principle  demon- 
strated In  this  country  It  is  this,  that  where  you  have  paralleling  lines  ot  en- 
deavor, such  as  In  railroads,  In  public  utilities,  In  the  case  of  the  meat  packers, 
if  tbere  is  competition  they  will  drive  themselves  into  combinations.  They  can 
not  racist  otherwise. 

Mr.  Smtth.  They  drive  themselves  into  what? 
.     Mr.  Duncan.  Into  combinations. 

Mr.  Bkeed.  That  is  when  tbere  are  a  few? 

Mr.  Duncan.  Tes,  sir. 

The  Chaibman.  Why  would  not  tbat  apply  to  tbe  wholesale  ^twers? 

Mr.  Duncan.  The  wholesale  grocers  are  small  men.  These  people  cover  the 
entire  country ;  In  my  Judgment,  tbere  Is  no  doubt  about  It.  If  there  were  tiiot- 
ou^golng  competition  between  the  Bve  big  packers  tbey  would  put  themselyes 
out  of  business  or  else  drive  tbemselves  Into  a  combination — tbat  Is,  under  the 
hypothetical  statement  that  there  is  competition. 

Tbe  Chaibuan.  And  the  mere  size  of  the  wholesale  grocers  would  prevat 
that  happening  In  tbeir  case,  do  you  say? 

Mr.  Duncan.  They  do  not  parallel  themselves  throughout  the  country. 

Tbe  Chaibuan.  Many  of  tbem  do,  don't  they? 

Mr.  Duncan.  Not  at  all. 

The  Chaibuan.  Ts  there  a  division  of  territory  among  tbem? 

Mr.  DuNCA>-.  Not  at  all,  bat  generally  speaking  in  every  jobbing  center  yon 
have  an  Independent  wholesale  grocer. 
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Tbe  G&AiBiiAR.  Tou  have  several  of  UtemT 

Ht.  DuROAiT.  Tea,  sir. 

Tbe  Obaibuan.  Why  would  it  not  drive  tbem  Into  a  ODmbination? 

Mr.  DuHCAN.  you  have  the  markets  just  outside  ready  to  step  In.  If  you 
would  bear  the  woea  of  the  wholesale  grocers  about  expanding  tbe  deliver;  of 
goods  here  and  there  end  elsewhere  In  ortler  to  increase  their  volume,  you  would 
tay  that  there  Is  no  opportunity  onywlTere  for  them  to  get  together  on  ttiat 
basis.  The  avenue  to  buy  elsewhere  is  always  open.  That  Is  why  I  say.  when 
you  come  to  such  an  organization  as  the  big  five  meat  packers,  covering  all 
markets  wfth  similar  facilities,  then  they  are  matching  one  against  the  other, 
SD(1  It  is  just  exactly  like  the  railroads— they  hare  got  to  have  business  for 
that  overhead,  and  they  just  cut  one  another's  throats  as  sure  aa  anything. 
There  is  no  way  of  getting  away  from  it. 

Judge  Haincb.  It  it  not  a  fact  that  wholesale  grocers,  where  there  are  two 
or  more  in  any  particular  dlatrlbuting  point,  sell  at  the  same  price  exactly? 

Mr.  DuncAK.  I  do  not  know.  I  Imagine  the  prices  approach  one  another, 
because  they  are  reduced  to  rock-bottom  cost.  But,  Judge,  the  great  complaint 
among  the  Jobbers  lias  been  tbe  cutting  of  prices. 

Judge  Haireb.  I  would  like  to  ask  you  a  question  In  reference  to  the  co- 
operative marketing  associations:  What  effect  would  that  liave  as  to  the  spread 
between  the  price  paid  to  the  producer  and  the  price  paid  by  the  consumer? 

Ur.  DtTNCAR.  Well,  Judge,  I  think  It  Is  Illustrated  In  what  I  gave  yoa.  Sou 
see,  here  Is  a  cooperative  concern  handling  oranges.  Nnw.  wliat  did  they  get? 
Tliey  got  a  price  outright,  we  will  say,  of  ten  and  a  fraction  cents,  but  they 
were  to  do  more  than  tliat ;  they  were  paid  11.7  cents,  but  1,7  cents  they  had  to 
pay  out  for  getting  their  goods  hauled.  They  thereby  got  a  larger  part  than 
tliey  would  have  gotten,  but  they  had  to  liaul  tbe  stuff  to  the  packing  house. 
Wbat  they  actually  got  on  their  own  goods  was  10  cents.  That  is  always  true. 
These  things  must  be  done,  and  they  cost  money. 

If  the  cooperative  associations  produce  their  goods  and  haul  them  into  the 
market,  send  them  to  a  central  market,  it  will  get  a  larger  part  of  the  con- 
Bonier'a  price  undoubtedly,  but  It  Is  also  at  a  higher  cost  in  doing  it.     Do 

Judge  Haiweb.  you  referred.  Doctor  Durican,  to  Mr.  Powell.  M'liat  company 
does  be  represent? 

Mr.  DimcAN.  He  Is  tbe  general  manager  of  the  California  Fruit  Growers' 
Exchange. 

Judge  Haiivek.  What  has  t>e^  the  pnicticai  result  of  their  operatioos?  Isn't 
it  a  fact  that  producers  have  received  larger  prices? 

Mr.  DuHCAM.  Yes,  sir. 

Judge  Haines.  And,  on  the  other  band,  the  coDsnmere  have  purcbseed  prod- 
ucts at  lower  prices. 

Mr.  DtuscAn.  Well,  of  course,  we  do  not  Imow  about  that. 

Judge  Hairek.  That  la  his  claim? 

Mr.  Duncan.  Tea,  sir;  that  is  his  claim.  Undoubtedly  they  have  staudard- 
b*d  the  fruit  as  It  never  bad  been  standardized  before.  It  is  of  better  quality, 
and  they  have  done  a  great  deal  for  tbe  producer — but  tlicy  se!!  to  Jobbere. 

Ur.  SuiTH.  Doctor  Duncan,  will  you  look  at  this  map,  which  has  been  placed 
Id  evidence  [indicating  a  map  identified  by  being  marked  "Exhibit  National 
Wholesale  Grocers'  Association  No.  1"]?  What  number  of  wholesalers  are 
there;  or  do  jou  know  about  the  number? 

Mr.  Duncan.  My  own  figure  Is  about  4,000  wholesale  grocers. 

Mr.  SurrH.  Are  tliey  scattered  throughout  the  United  Stiitex.  as  tlutt  map 
indicates? 

Mr.  Duncan.  Yes,  sir. 

Mr.  SuiTH.  And  If  one  located  in  Iowa,  on  tbe  eastern  part,  would  under- 
take to  put  up  hie  price,  would  he  not  come  Into  competition  with  one  on 
the  west? 

Mr.  Duncan,  He  would,  of  course.  Jobbers  are  located  in  so  many  market- 
ing centers  that,  of  course,  there  is  no  chance  under  heaven  for  a  combination. 

Mr.  Smith.  Competition  must  l>e  maintained,  then? 

Mr.  Duncan.  It  mnst  t>e  and  it  Is  maintained ;  the  keenest  sort  of  competi- 
tion, according  to  my  knowledge. 

Ur.  SiiiTH.  You  referred  to  one  matter  that. you  did  not  dtscusa  quite  as 
lully  as  you  might.  You  referred  to  the  saving  in  freight  by  the  wholesalers 
who  brought  tbe  goods  to  their  distributing  points  in  carload  lots.  Does  the 
average  retailer  buy  by  the  carload  or  less  than  carload  lots? 
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Mr.  DuscAN.  Well,  of  course,  they  buy  lew.    I  did  not  BO  loto  tliat  becanse 

1  thought  Mr.  Bode  explained  that  ver^  carefully  and  In  detati  the  other  day. 
But  It  is  a  very  important  point. 

Mr,  SuiTH.  How  doee  that  saving  by  the  haul  in  carload  lots  compere  to  the 

2  per  cent  which  the  wholesalera  seem  to  average  In  net  proflt«7 
Mr.  Duncan.  Of  course,  I  could  only  eness. 

Mr.  Smith.  Tea. 

Mr.  Duncan.  Of  course,  hauling  In  wholesale  lots  resnlta  in  a   material 
saviDg. 
Mr.  Smith.  Is  it  not  in  your  oplnlou  more  than  the  2  per  cent  which  they 

Mr.  DuNCAW.  Tea;  I  should  think  so. 

The  Chaibican.  Anything  else,  gentlemen? 

Mr.  Daily.  One  question,  Mr.  Chairman.  Doctor  Duncan,  is  it  or  Is  it  not  a 
fact  that  the  meat  packers  look  to  their  branch  managers  for  the  development 
of  business  in  their  territories? 

Mr.  Duncan,  Tea;  they  do. 

Mr.  Daily.  They  look  to  the  branch  manager  to  produce  a  profit  for  his 
branch  or  terrltaory,  do  they  not? 

Mr.  Duncan,  lliey  do. 

Mr.  Dailv.  Do  they  analyze  how  those  profits  are  made?  By  that  I  mean, 
are  they  not  satisfied  if  a  profit  Is  produced  from  that  particular  branch 
without  question  as  to  Jnst  which  commodity  or  which  lines  of  that  branch 
produced  the  profit? 

Mr.  Duncan.  Well,  I  could  only  answer  that  they  are  interested,  naturally, 
in  a  profit.    I  do  not  think  they  would  care  particularly. 

Mr.  Daily.  In  other  words,  I  want  to  know  It  It  Is  not  left  largely  to  the 
judgment  of  the  branch  manager;  I  mean,  judging  that  everything  let  per- 
fectly right,  but  that  iris  business  Judgment  dictates  how  the  profits  are  de- 
veloped In  his  particular  locality? 

Mr.  Duncan.  His  study  of  the  market  would  control,  no  donbt. 

Mr.  Daily.  That  is  all. 

The  Chairman.  Is  there  anyone  else.  Senator  Smith,  that  you  wish  to  put  on? 

Mr.  Smith.  No;  I  think  not.  Mr,  McLaurln,  the  president  of  the  Southern 
Wholesale  Grocers'  Association  was  here,  though  he  is  not  In  the  room  right 
now,  but  T  do  not  think  he  has  anything  to  contribute  except  along  that  line — 
along  the  line  that  other  wholesale  grocers  have  discussed  and  other  mem- 
bers of  his  association,  Mr.  Hoffmann,  of  Milwaukee,  was  the  first  vice- 
president  of  the  Southern  Wholesale  Grocers'  Association.  ' 

The  Chaibman.  Mr.  Breed,  have  you  anyone  you  now  want  to  put  on? 

Mr.  Bbred.  No. 

The  Chairman.  Mr.  Daily,  have  you  anyone  you  wish  to  put  on? 

Mr.  Daily.  I  believe  not. 

The  Chaibman,  Mr.  Campbell,  have  you  some  other  men  who  are  expected 
here  to-morrow? 

Mr.  Vebnor  Campbell,  Tes,  air ;  I  have  three  or  four ;  I  would  say  five 
altogether. 

The  Chairman.  We  would  like  also  for  you  to  be  in  position  to  go  on;  for 
you  and  Mr.  Gray  to  go  on  tomorrow. 

Mr.  Campbell.  I  think  Mr.  Gray  will  go  on  to-morrow  afternoon,  but  I  do 
not  think  I  will  have  a  chance  to  go  on  to-morrow. 

The  Chaibman.  Will  you  be  prepared  to  go  on  if  we  get  to  you? 

Mr.  Campbell,  Yes. 

The  Chaibman.  It  is  now  after  4  o'clock  anyhow,  and  we  will  adjourn  for 
to-day,  until  10  o'clock  to-morrow  morning,  to  nieet  in  Ihe  other  room.  No.  7(M, 
where  we  have  been  meeting  until  this  afternoon. 

(Thereupon,  it  being  4  o'clock  and  7  minutes  p.  m„  the  committee  adjourned 
to  meet  again  to-morrow  morning,  Thursday,  Decemlier  8.  1921.  at  10  o'clock.) 
Thursday,  December  8,  1921. 

The  committee  met  at  10  o'clock  a.  m.,  in  room  704.  Department  of  Commerce, 
pursuant  to  adjonrnment  on  yesterday.  Hon.  Herman  J,  Galloway  (chairman) 
presiding. 

The  Chairman.  Gentlemen,  let  us  come  to  order  and  proceed  with  our  hear- 
ing.   We  will  hear  Mr.  Sterling. 
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STATEMBNT  OF  MB..  3.  H.  STEBUHQ, 
CBISrlEU),  u 

The  Chaibuan.  You  may  state  your  full  oaiue,  Mr.  Sterliug. 

Mr.  Stbhuno.  J,  H.  Sterling. 

The  Chaibuan.  And  where  do  you  live,  Hr.  Sterling? 

Mr.  SimLiRO.  CriBfleltl,  Md. 

The  CHAiBUAri.  What  bQSinesB  are  you  engaged  lu? 

Mr.  SxERLino.  Principally  sea  food.  ^. 

The  Chaibmab.  What  are  your  principal  products? 

Mr.  Steblikg.  Oysters  is  our  big  end. 

The  Chajbman.  Canning  of  oysters? 

Mr.  SixBLiKG.  A  few,  at  times. 

The  Chaibuan.  And  shipping  them,  I  presume,  the  raw  oysters,  uncanued? 

Mr.  Sterling.  Yes,  air. 

The  Gbaibhan.  What  is  your  approximate  production  per  year;  the  aver- 
age, say? 

Mr.  Steslino.  Id  gallons,  we  figure  the  thing. 

The  Chaibhah.  All  right. 

Mr.  Stebliko.  About  80,000  gallons. 

The  Chaieman.  Sixty  thousand  gallons  per  year? 

Mr.  Stkbuno.  Tes;  that  la  the  average. 

The  CHAiBMAn.  Do  you  represent  any  association  or  organization  in  any 
nay  here? 

Mr.  Stebuno.  No,  sir. 

The  Chauiman.  You  may  Jast  proceed  in  your  own  way  then,  Mr.  Sterling, 
and  state  your  views  on  this  question. 

Mr.  Steruko.  I  would  rather  be  guided  somewhat  by  the  committee.  I 
ifould  appreciate  it  very  much.  I  coold  answer  any  questions  that  are  put 
to  me,  or  endeavor  to,  to  the  best  of  my  ability. 

The  Ghaibvan.  The  question  here,  Mr.  Sterling,  is  whether  or  not  the  meat 
padters  should  be  permitted  to  handle  these  nnrelated  lines,  namely,  canned 
goods  and  such  as  that,  and  Miy  lines  unrelated  to  the  meat  packing  industry. 
How  do  yon  feel  about  that ;  do  you  feel  they  should  or  should  not? 

Mr.  Sterlino.  I  feel  they  should,  sir. 

The  Chaibmah.  Why  do  you  fee)  that  way? 

Mr.  Sterunq.  Because  I  feet  any  producer  should  have  all  the  market  he 
can  get  for  his  product. 

The  Chaibhan.  Has  your  market  I>een  curtailed,  or  is  your  market  at  this 
time  curtailed  in  any  way? 

Mr.  Stbruno.  We  have  that  feeling ;  we  think  we  feel  the  effect  of  it ;  yes,  air. 

The  Chairman.  What  Is  your  experience  In  that  line? 

Mr.  Sterling.  Personally,  we  have  not  sold  to  the  big  packers  tomatoes  or  raw 
oyaters.  bnt  we  feel  this  way,  that  our  neighbors  have,  and  they  not  being  able 
to  sell  to  the  people  again,  puts  us  in  closer  competition  with  those  people,  and 
especially  pertaining  to  raw  oystera  And  we  feel  we  would  he  better  protected ; 
that  It  would  give  us  better  distribution  and  reach  more  trade  through  the 
packers  than  they  now  have. 

The  Chairman.  Through  whom  do  you  distribute  your  products,  Mr.  Sterling? 

Mr.  Steslino.  The  wholesale  grocers,  and  the  butchers,  and  the  hotels  and 
restaurants  direct. 

The  Chairman.  Do  yon  have  as  broad  a  distributiOD  this  year  as  you  have 
htd  In  former  years? 

Mr.  Sterling.  Probably  In  States,  we  cover  as  many  States. 

The  Chaoman.  What  about  the  volume? 

Mr.  Sterliho.  Our  volume  is  somewhat  curtailed.  We  may  do  a  larger  busl- 
neas  this  year  than  we  done  before,  but  the  seasons  and  conditions  would  change 
that.  US  in  every  market. 

The  Chaibman.  You  feel  then  that  if  the  packers  were  back  In  this  business 
that  It  would  widen  your  means  of  distribution? 

Mr.  Stebliro.  I  certainly  do,  air. 

The  CnAiRuAN.  Do  you  fear  that  they  would  obtain  a  monopoly  of  the  dis- 
tribution of  theoe  things? 

Ur.  Sterling.  If  I  thought  so.  I  would  be  (^ilKwed  to  it. 

The  Chaibman.  Do  they  fear  that  they  would  obtain  a  control  of  the  can- 
neries in  any  way? 

^ir.  Steblino.  t  don't  thinlc  tliey  would  attempt  to. 
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The  Gbauuan.  Have  fon  any  tear  that  tbey  would  obtain  control  of  the 
growers  or  producers  of  theae  thtngiT 

Mr.  SiXBUNG.  I  don't  think  bo. 

The  Chaibma^n.  Have  yon  any  questloni.  Judge  HalnerT 

Judge  Haineb.  No. 

The  Ghaibuaii.  Mr.  Halt,  have  youT 

Mr.  Hall.  No. 

The  CHAmifAN.  Mr.  Breed? 

Mr.  Bbeed.  Mr.  Sterling,  jon  say  that  yonr  average  production  is  WfiOH 
gallons  of  oysters? 

Mr.  Stebling.  About  that,  annually.  That  Is  about  the  average.  That  is, 
this  year  we  may  go  over  that  on  account  of  certain  favorable  conditions. 

Mr.  Bbeed.  How  many  tank  cars  would  that  be? 

Mr.  Stbbliko.  The  average  car  minimum  is,  I  thlnh,  1,800  gallons.  I  never 
reduced  that  Into  cars. 

Mr.  Bbeed.  Now,  who  do  you  sell  those  oysters  to? 

Mr.  Stebubg.  Why,  we  have  no  particular  one. 
'        Mr.  Bbebd.  I  mean,  what  trade? 

Mr.  Stebuno.  We  sell  to  grocery  men. 

Mr.  Bkebd.  You  mean  the  retail  grocer? 

Mr.  Stcruno.  Sometimes  the  wholesale  grocer. 

Mr.  Bbeed.  Does  the  wholesale  grocer  handle  this  bulk  stuff?  * 

Mr.  Stbbling.  Sometimes,  In  some  locations. 

Mr.  Breed.  Very  few  do? 

Mr.  Stekliho,  Very  few,  I  think. 

Mr.  Ebbed.  Tou  sell  mostly  to  the  retail  trade? 

Mr.  Stebuno.  We  sell  to  the  produce,  and  butter  and  egg  people,  and  the 
poultry  people,  and  such  as  that. 

tlr.  BBtxD.  Would  yon  say  the  majority  of  your  trade  1b  with  the  wholesals 
trade? 

Mr.  Stebuno.  We  sell  largely  to  the  flsh  and  oyster  people. 

Mr.  Breed.  Would  you  say  the  majority  of  your  trade  Is  with  the  wholesale 
trade? 

Mr.  SivBLiNo.  No;  the  majority  of  our  trade  la  mostly  with  the  flsh  and 
oyster  trade.    We  have  regular  wholesale  flsh  and  oyster  people. 

Mr.  Bbeed.  When  you  say  wholesale  trade,  yon  mean  the  wholesale  flsh  and 
oyster  trade? 

Mr.  Stebuno.  Yes,  sir. 

The  Chaibuan.  Do  you  can  anything  else  but  oysters? 

Mr.  Stebliho.  Yes ;  we  can  some  tomatoes. 

The  Chairman.  What  Is  your  production? 

Mr.  Stebuno.  About  20,000  No.  3s, 

The  Chairman.  Who  do  you  sell  those  to? 

Mr.  Stebliwg.  Anybody  we  can.     We  have  sold  Armour  and  Swift  in  the 

The  Chairman.  Tou  use  the  wholesale  grocer.  If  you  can? 

Mr.  Stebuno.  We  sell  to  anybody  we  can.  We  have  in  the  past,  and  we 
would  be  glad  to  keep  on  selling  to  them.  We  do  not  want  to  cut  off  any 
market. 

Mr.  Bbeed.  How  do  you  happeo  to  come  here  to  testify? 

Mr.  Steblinq.  I  did  not  get  the  question. 

The  Chairman.  I  don't  think  that  is  a  proper  question,  Mr.  Breed.  He 
has  a  right  to  come  here,  if  he  wants  to.  We  have  not  asked  any  of  your 
people  how  they  happened  to  come  here. 

air.  Bbeed.  Yes ;  you  have  asked  about  the  influence  of  the  wholesale  grocers. 

The  Ohaibman.  You  may  ask  him  whether  Mr.  Campbell  has  Influenced 
him ;  you  may  ask  whether  Mr.  Campbell  has  influenced  this  man,  but  I  don't 
think  he  should  be  asked  whether  be  came  here  at  the  request  of  anyone. 

Mr.  Stebling.  I  don't  think  it  Is  a  question  I  should  answer,  unless  tbe 
court  thinks  I  should. 

Mr.  Stevens.  These  questions  have  been  a^ed  and  answered  so  gener- 
ally  

Tbe  Chairman  (interposing):  We  have  not  asked  a  witness  that. 

Mr.  Stevens.  But  these  people  have  asked  it.  1-  tblok  the  record  will 
show  it. 

Mr.  Breed, 
^^tr.-SrgBu 
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Mr.  Breed.  Did  you  receive  a  request  or  notice  from  tlie  D^iartnient  o( 
Justice  tbat  these  hearings  would  be  held  la  this  matter? 

Mr.  Steblino.  I  have  had  several  letters  ttota  the  Wholesale  Qrocers'  Aaao- 
clation,  and  also  from  tike  flnu  Mr.  Oampbell  represents,  asktug  how  I  stood 
DO  tbis  matter. 

Mr.  Beeed.  From  whom? 

Mr,  Stxsuno.  From  your  Wholesale  Grocers'  AsBOctatlon;  and  also  from 
Mr.  Campbell,  asking  how  I  stood  on  this  matter.  And  I  frankly  have  an- 
swered each  letter,  if  my  memory  serves  me  right. 

The  Chaikman.  You  have  not  anawered? 

Mr.  Steklikg.  X  have.  I  answered  frankly,  and  said,  I  think  In  every 
letter,  that  I  was  in  favor  of  the  packers  handling  these  goods  we  have. 

Mr.  Bkeed.  What  are  those? 

Mr.  Stebling.  Oysters,  fish,  and  tomatoes. 

Mr.  Bbked.  Have  the  packers  ever  handled  your  oysters? 

Mr.  Stebling.  They  have  some.  I  wish  they  would  handle  more,  I  tbinfe 
it  would  be  practicable  for  them  to  handle  them, 

Mr.  Stevens.  Is  It  profitable  for  wholesale  grocers  to  handle  such  produce? 

Mr.  Steburo.  In  certain  locations,  I  think. 

Mr.  Stevens.  At  what  diatancea? 

Mr.  Stebung.  We  ship  oysters  from  Maryland  to  the  Pacific  Coast. 

Mr.  Stevens.  Direct  to  the  trade? 

Mr,  Stebung.  Direct;  yes,  sir, 

Mr.  Hall.  These  are  canned  oysters? 

Mr.  SrsBLiNQ.  No.  sir ;  just  oysters  put  in  cans  and  shipped. 

Mr.  Stevens.  I  think  you  said  you  were  doing  a  larger  business  this  year 
than  ever? 

Mr,  Steblino.  No  ;  I  said  we  may  have  a  larger  business,  if  the  weather 
stays  open.    The  weather  coDtrols  the  output  of  sea  to^d. 

Mr.  Stevens.  To  what  extent  do  the  puckers  handle  your  business? 

Mr.  Steeliko.  That  would  be  hard  for  me  to  say.  Some  goods  we  have 
never  liad  the  pleasure  of  doing  much  business  with  the  packers.  But  my 
neighbors,  in  some  of  my  neighbors — the  packers  were  taking  75  per  cent 
of  my  neighbor's  pack,  and  if  the  packers  were  taking  76  per  cent  of  their 
pack,  whether  oysters  or  fish,  it  would  have  a  tendency  to  give  me  a  larger 
fleld,  and  somebody  would  talce  my  pack.  In  other  words,  I  believe  In  an 
open  market  for  that  product, 

Mr.  Stevens.  You  have  not  given  much  thought  to  the  general  distribution 
of  foodstuffs  outside  of  your  own  line,  I  suppose? 

Mt.  Stxblinq.  I  am  not  In  position  to  do  that,  except  that  I  have  great 
faith  in  the  larger  companies.  They  have  better  organization,  and  the  facili- 
ties for  distributing. 

Mr.  Sti^tens.  Is  the  refrigerator  line  service  of  the  imckers  valuable  to  your 
service?         , 

Mr.  Stesliko.  We  use  refrigerator  car  service  exclusively ;  that  Is,  for  dis- 
tances.   We  use  local  express  for  shorter  distances,  but  that  Is  different. 

Mr.  Bbegd.  Did  you  know,  Mr.  Sterilug,  that  the  decree  did  not  prevent  the 
packers  from  handling  oysters  in  bulk?  « 

Mr.  Stkblino,  No,  sir, 

Mr.  Bbeed,  Who  buys  your  oysters? 

Mr.  Stkblino.  Who  buys  the  oysters? 

Mr.  Bbeed.  I  mean  finally — who  finally  buys  them  and  consumes  them? 

Mr.  Stebliro.  I  presume  the  families,  and  the  hotels  and  restaurants;  they 
are  for  human  beings  to  eat,  and  I  suppose  human  beings  eat  tbem. 

Mr,  Breed,  Do  you  think  if  the  packers  were  allowed  to  handle  canned 
oysters,  which  is  one  item  they  arc  prohibited  from  handling  by  their  own  con- 
sent, that  the  consumers  would  eat  any  more  oysters? 

Mr.  STEBuno.  I  believe  we  would  reach  a  certain  trade,  sir,  that  Is  not  now 
reached. 

The  Cbaibuan.  Mr.  Breed,  do  you  contend  that  the  packers  can  handle 
fresh  oysters  in  bulk  under  this  decree? 

Mr,  Beees.  AU  I  know  is  that  In  the  first  section  of  the  decree,  "fr^h, 
("anited,  dried,  or  salted  fish,  including  therein,  but  In  nowise  limiting  the 
foregoing  general  description,  the  following,  to  wit,  canned  oysters." 

The  Ghaibman.  It  says,  "  fresh,  canned,  dried,  or  salted  fish,"  and  then 
includes  "canned  oysters." 
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Judge  Haineb.  It  says  here  also  "  canned  mackerel." 

Mr.  Dailt.  Ma;  I  ^ve  a  Uttle  llgbt  on  that  fram  a  practical  standpoiDt? 

The  CHAiBMA!ir.  Yes, 

Mr.  Daily.  The  gentleman  refers  to  the  canned  oyBtere  as  canned  or  packed 
In  tee.    The  oysters  here  are  canned  oysters,  cooked  and  hermetically  seeled. 

The  Chaibuak.  Mr.  Sterling,  do  you  know  whether  the  m«at  packers  are 
now  handling  bulk  oysters? 

Mr.  Stebuno.  I  am  quite  sure  they  are  not.    Tbe  last  I  Icnew  they  were 

Mr.  STmENs.  I  think  you  said  they  were  not  permitted  to? 

Mr.  Steblikg.  I  think  I  said  I  have  sold  them  a  few.  I  have  tried  awfully 
bard,  but  the  other  fellow  was  always  ahead  of  me. 

Judge  Haineb.  Oysters  are  flsh,  are  they  not? 

Mr,  Sthkuno.  We  speak  of  them  as  sea  food. 

Mr.  BsEED.  My  Idea  of  this  provision  Is  that  the  packers  themselves,  wben 
they  consented  to  this  decree,  were  only  referring  to  oysters  that  were  irat 
In  tin  cans,  which  is  the  only  thing  that  they  can  handle  and  carry.  I,  per- 
sonally, do  not  think  that  the  packers  are  In  the  bulk-oyster  business,  which 
is  a  retail  proposition, 

Mr.  Steblino.  They  have  been  into  it  very  largely. 

Mr.  Bbeed.  It  might  be,  where  the  packers  controlled  or  owned  some  retail 
establishment. 

The  Chaibiiam.  If  you  want  to  ask  a  question,  we  will  go  ahead,  but  if  you 
want  to  make  a  statement  of  your  own  accord,  we  will  do  that  later. 

Mr.  Bbekd.  I  am  through. 

The  Ceaibuan,  la  there  anything  you  care  to  ask  further,  Mr.  Stevens? 

Mr,  Stevens.  No,  air. 

The  Chaibhan,  Mr.  Dally? 

Mr.  Dailt.  Tour  Initials,  Mr.  Sterling? 

Mr.  STEBUna.  J.  H. 

Mr.  Dailt.  Are  you  any  relation  to  B.  L.,  or  is  that  another  Sterling? 

Mr.  Stebliko.  Yea;  distantly. 

Mr.  Dailt,  You  are  both  of  Grisfleld? 

Mr.  SiEBLmo.  Yea,  sir. 

Mr.  Dailt.  One  la  a  wholesale  grocer  and  the  other  a  canner,  and  I  did 
not  know  whether  you  are  both  In  the  same  business  or  not. 

Mr.  Stehuno.  No,  sir ;  that  Is  a  Sterling  town. 

Mr.  Dailt,  I  Imagine  bo.  from  the  evidence  we  hare  here  this  morning.  Tou 
say  you  can  tomatoes? 

Mr.  Steblino.  Yes ;  in  a  very  small  way. 

Mr.  Daily.  Do  yon  can  oysters  in  a  commercial  senae? 

Mr.  Stebumg,  In  such  a  small  way  we  hardly  speak  of  It.  It  is  only  when 
we  have  a  surplus  we  can  not  sell  raw  that  we  can  sometimes. 

Mr.  Daily.  I  am  speaking  now  of  the , 

Mr.  Stbblihq  (interposing).  Of  the  cove  oysters. 

Mr.  Dailt,  Yes ;  that  are  packed  by  the  Baltimore  packers,  and  sold  thronrfi- 
out  the  country, 

Ur.  Stebunq.  We  have  not  packed  any  for  three  years. 

Mr.  Dailt.  1  Just  wanted  to  get  yonr  status  as  a  tomato  canner.  Ton  said 
"in  a  small  way." 

Mr.  STEBLmo.    Twenty  thousand  cases  of  No.  3  tomatoes.    - 

Mr.  Dailt.  That  is  aU,  Mr.  Sterling,  thank  yon. 

The  Chaibmar.  Hr.  Sterling,  have  yon  talked  with  other  prodncers  of  oysters 
In  that  vicinity? 

Mr.  STEBLiNfl,  Not  on  this  sabject,  excepting  one  party. 

The  CHAiBKAn.  Only  one  party? 

Mr.  Stebldto.  Yes,  sir  , 

The  Chaibmar,  Have  you  talked  with  any  other  canners  of  either  oysters 
or  tomatoes  In  your  vldnlty! 

Mr.  Steburs.  None  except  my  (riesd  Mr.  Handy;  yesterday  morning  was 
the  flrst  I  spoke  to  him. 

The  CBAizuAn.  Is  there  anything  else  by  anybody?  If  not,  we  thank  joa 
Tery  mnch,  Ur.  Stwllng. 

We  will  beat  Mr.  Handy. 


:v  Google 


PACKERS     CONSENT  DEGREE, 


The  Chaibuan.  What  is  your  name,  Mr.  H&ndy? 

Mr,  HiKDY.  Jrtin  T.  Handy. 

The  Chaibjuah,  Where  do  you  live.  Mr.  Handy? 

Mr.  Handy.  Crisfleld. 

The  Cbaibuah.  Maryland? 

Mr,  Handt.  Maryland, 

The  Chaikuan.  What  is  your  bnalneae? 

Mr.  Hamdy.  We  are  oyster  packers  aod  canners. 

The  Chaihhan.  What  is  the  name  of  your  firm? 

Mr.  Hakdt.  John  T.  Handy  Co.  (Inc.) 

The  Chaibuab.  What  is  the  approstmate  annual  amount  of  your  production? 

Mr.  Handy.  Well,  do  you  mean  tn  doUars,  or  gaUons? 

The  Chaikman.  lb  gallons,  by  the  year? 

Mr.  Handy.  I  should  think  around  150,000  or  175,000  gallons ;  that  is  a  rough 
guess. 

The  Chairman.  Do  you  produce  anything  except  oysters;  do  you  handle 
anything  else? 

Mr.  Habdy.  We  handle  canned  goods.  We  can  our  oysters  and  flsh;  and 
raw  oystCTB.    In  fact,  we  can  everytlilng ;  peaches  and  pears. 

The  Chairman,  You  can  fruits,  as  well? 

Mr.  Handt.  Some,  not  many. 

The  Chairman.  Give  us  an  idea,  if  you  can,  of  the  extent  of  your  business  in 
thia  iEne,  Mr.  Handy. 

^.  Handy.  On  tomatoes? 

^oe  Chairman.  Yea ;  if  you  can. 

Mr.  Handt,  Our  pack  runs  from  10,000  to  40,000;  40,000  is  the  highest  w« 
ever  packed. 

The  Chaibman.  Cases? 

Mr.  Handy.  Yes,  sir. 

Tile  Chaibman.  On  fruit,  what  is  your  average  pack? 

Mr.  Handy.  It  is  hard  to  estimate.  Only  a  few  thousand  cases  of  peaches  or 
pears,  I  would  say  two  or  three  thousand  cases ;  around  there.  Some  years 
Dot  any,  Jnst  depending  on  the  conditions. 

The  Chaibman.  How  many  oysters  do  you  can? 

Mr,  Handy.  We  only  can  a  few  at  a  time.  We  have  not  canned  any  for  two 
or  three  years.    Four  years  ago  we  canned  probably  $10,000  worth,  I  believe. 

The  Chaibman.  Now,  you  may  proceed  in  your  own  way,  if  you  wish. 

Mr.  Handy.  I  would  rather  you  would  ask  me  what  you  want  to  find  but. 

The  Chairman.  Do  you  feel  that  this  decree  Should  he  modified  so  that  the 
packers  might  resume  handling  these  canned  foods,  such  as  canned  vegetables, 
aod  fruits,  and  sea  food — oyaterB? 

Mr.  Handy.  I  should  Jibe  to  see  them  handle  them  again. 

The  Chairman.  Any  why? 

Mr.  Handy.  We  had  a  very  nice  business  with  them  when  they  were  oper- 
ating, and  Since  they  have  quit  I  think  we  have  lost  a  majority  of  that  business. 
The  last  year  the  packers  handled  oysters  we  sold  them  around  $50,000  worth 
of  oyBtera.  Since  then  we  have  not  bad  any  of  that  business.  We  have  tried 
to  get  It  We  asked  them  for  the  names  of  their  customers,  but  it  was  such 
a  wide  range,  such— such  wide  distribution.  I  do  not  think  we  ever  got  10 
per  cent  of  it. 

The  Chaibmab.  Xou  were  not  in  position  to  cover  that  wide  distribution? 

Mr,  Handt.  No;  they  had  such  wide  distribution,  and  lots  of  people  that 
wooW  buy  from  them  would  not  buy  from  us.  In  fact,  I  think  many  of  them 
did  not  buy  any  more  after  they  quit. 

The  Chaihmah.  Who  else  do  you  distribute  your  products  through? 

Mr,  Handy.  We  sell  a  good  many  through  brokers,  and  some  direct  to  the 
wholesale  houses. 

The  Chairman.  Is  It  your  experience  that  that  distribution  is  satisfactory? 

Mr.  Handy.  Why,  yes ;  it  has  been  fairly  so.  It  seems  as  though  we  have  not 
hod  the  distribution  since  the  big  packers  got  out  of  it.  We  sold  them  quite  a. 
good  many  goods  and  their  dealings  were  always  perfectly  satisfactory. 

The  Chairman.  Are  you  afraid  that  if  the  packers  get  back  into  this  business 
that  they  will  control  the  distribution  of  these  things  and  monopolize  them? 

Mr.  Handy.  1  wouldn't  think  so. 
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Tbe  Chairuan,  Tou  haven't  any  feara  alone  tliat  Uae,  bave  rooT 

Hr.  Hakdt.  No,  sir. 

The  Chauuan.  Do  yon  have  any  fears  that  tliey  will  control  the  canning  of 
these  thlugg  If  they  go  back  Into  the  boslneuT 

Mr.  Eaitdy.  I  haven't  any  reason  to  believe  ao.  ' 

The  Chaixuait.  Do  you  have  any  fear  that  they  will  control  tbe  prodnctlon 
of  these  things,  such  as  the  growers,  and  so  forth,  of  fruits  and  vegetables? 

Mr.  Haudt.  No,  sir. 

The  Ghaibuar.  In  other  words,  you  feel  that  your  source  or  methods  of  dis- 
tribution have  been  limited  by  taking  the  packers  out  of  It? 

Mr.  Handy.  Yea  Well,  we  lost,  I  think,  between  $40,000  and  fSCOOO  worth  , 
of  oyster  business  at  one  shot.  It  dropped  off  entirely.  Of  course,  on  canned 
goods — we  sold  a  good  may  canned  goods  to  these  people  at  times,  but  I  am 
not  In  position  to  say  whether  that  aftected  the  market  any,  or  not  But  the; 
were  buyers  and  take  a  lot  of  stuff  off  of  you,  and  they  were  nice  iwople  to  deal 
with. 

The  Chaibuan.  Have  yon  talked  with  any  of  your  caonera  or  producers  la 
your  section  of  the  country,  Mr.  Handy? 

Mr.  Handy.  Xes,  air ;  I  have  talked,  I  think,  with  a  few  of  them.  I  do  not 
recall  their  names  at  present. 

The  CHAiBiiAK.  Very  many  of  them? 

Mr.  Hakdy.  No,  sir ;  probably  two  or  three? 

The  Ghaibuan.  What  was  their  views  on  this? 

Mr.  Handy.  Why,  their  Idena  are  the  same  as  mine,  that  we  needed  all  the 
market  we  could  get,  and  all  the  distribution  we  could  get. 

The  Ohaibmam.  Judge  Halner,  have  you  any  questions? 

Judge  Hainkb.  No. 
,  The  Ghaibman.  Mr.  Hall,  have  you? 
'  Mr.  Hall.  No. 

The  Chaibman.  Mr.  Breed? 

Mr.  Breed.  Mr.  Handy,  did  you  come  here  at  the  request  of  Hr.  Gampbell? 

Mr.  Handy.  Is  that  a  fair  question? 

The  Chaiuuan.  I  don't  think  It  is,  and  I  don't  think  you  have  to  answer  it. 

Mr.  Bbeed.  Do  yon  know  Mr.  Gampbell? 

Mr.  Handy.  1  never  saw  him  before  to-day. 

Mr.  Bb£ed.  Did  you  ever  receive  letters  from  Mr,  Gampbell? 

Mr.  Handy.  I  think  I  have. 

Mr.  Bbzed.  When  did  yon  begin  to  sell  oysters  to  the  packers? 

Mr.  Hakdy.  Well,  I  am  not  clear  on  that,  but  I  thlnb  I  sold  them  for  four 
seasons,. 

Mr.  Bbeed.  What  four  seasons? 

Mr.  Handy.  WeU,  that  would  be  1919—1919  was  the  last  year,  wasn't  It?  1 
sold  them  up  to  the  time  this  decree  went  Into  effect,  and  I  think  four  years 
previous  to  that. 

Mr.  Bbeed.  That  was  during  the  war  period? 

Mr.  Handy.  Yes,  sir.  ^*?^ 

Mr.  Bkebd.  Did  you  sell  liiem  prior  to  the  war  period?  ■  "  ~ 

Mr.  Handy.  I  think  I  did.  I  am  not  positive  about  that.  But  I  thiuk  they 
were  buying  from  my  neighbors  before  that. 

Mr,  Bbeed.  I  am  now  asking  of  your  Individual  knowledge. 

Mr.  Handy.  We  sold  them  four  seasons,  I  think.  It  might  have  been  five 
years. 

Mr.  Bbeed.  That  would  be  1916.  1917,  1918,  and  1919? 

Mr.  Handy.  Tes,  sir. 

Mr.  Bberd.  Did  they  stop  buying  In  1919? 

Mr.  Handy.  They  stopped  buying  when  this. decree  went  into  effect  Th«y 
wrote  me  that  the  Government  would  not  allow  them  to  handle  them  any  more; 
that  Is,  Cudahy  wrote  me — the  Cudahy  Packing  Co. 

Mr.  Bbeed.  Did  you  have  any  further  correspondence  with  the  packers  on 
that  subject? 

Mr.  Handy.  They  wrote  me  first  that  they  did  not  think  they  would  be  able 
to  handle  oysters;  that  the  Government  would  bar  them;  that  th^  would 
let  me  know  later  on.  And  later  on  we  recdved  a  letter  from  them  sayliiK 
Hiat  they  would  not  be  able  to  handle  them,  that  the  Government  had  barred 
them  from  using  them. 

Mr.  Bbeed.  Did  you  make  any  further  Inquiry  abcmt  that? 

Mr.  Handy.  No,  sir ;  we  supposed  that  was  final. 
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Mr.  Bbe9>.  Wlio  did  you  Bell  to  prior  to  the  (oar  seaaona  you  are  talking 
about? 

Mr.  Handy.  Well,  we  sold  all  over  the  United  States,  go  far  aa  that  goes. 
We  had  a  line  of  cuatomera,  I  suppoae  400  pet^le. 

The  Chaimcah.  Was  your  outpnt  that  you  handled  in  those  four  years 
that  you  apeak  of  that  you  sold  to  the  packers  ta.k.ea  exclnalvely  by  them? 

Mr.  Haitdt.  No,  air. 

Mr.  Bbeed.  Those  400  customers,  what  kind  of  customers  were  they? 

Mr.  Hardt.  They  ranged  in  all  kinds  of  business. 

Mr.  Bbeed.  Retail? 

Mr.  Handt.  Betatl,  wholesale,  meat  men,  packers,  and  grocera. 

Mr.  Bkeed.  Did  tbose  people  go  out  of  bu^eaa? 

Mr.  Hardy,  Part  of  them  w^t  out  of  business ;  some  of  them  are  dead,  and 
some  of  them  hare  gone  out  of  business.  The?  are  dropping  out  all  the 
time.    But  the  majority  of  them  are  still  holding  on. 

Mr.  Bbeed.  The  majority  of  the  400? 

Mr.  Hardy.  Yea;  tliat  ia  an  estimate. 

Mr.  Bbked.  Did  yon  drop  your  sales  to  them  when  you  began  to  sell  to  the 
packers  In  1916? 

Mr.  Handy.  Did  we  drop  our  sales? 

Mr.  BaxExi.  These  sales,  did  you  drop  those  sales  to  the  400  customers, 
when  you  began  to  sell  to  the  packers? 

Mr.  Handy.  We  have  been  Increasing  our  capacity  all  the  time.  Some  fell 
oat — you  know  how  business  Is — some  went  out  of  busings,  and  ao  on. 

Mr.  Bbeed.  1  mean  to  say  when  the  packers,  as  yon  say,  took  quite  a 
large  part  of  your  business,  you  ceased  to  sell  to  these  other  people,  did 
you  not? 

Mr,  Handy.  No,  sir;  only  as  I  said,  as  we  were  compelled  to.  Some  quit 
busineas  and  some  died.  But  we  Increased  our  capacity  each  year  somewhat, 
or  tried  to,  up  until  the  last  tew  years. 

Mr.  Breo).  Did  you  ever  aeU  Armour  or  Swift  or  Wilson  any  of  these 
canned  oyaters? 

Mr.  Handy.  I  sold  Armour  &  Co.,  I  think,  $8,000  worth  of  canned  oyaters 
ODce,  la  all. 

Mr.  Bbeed.  One  sale? 

Mr.  Handy.  Tea ;  one  carload. 

Mr.  Bbeed.  That  was  during  the  war  period? 

Mr.  Handy.  Tea ;  I  think  It  was.  They  dipped  them  out  into  North  Dakota, 
I  think. 

Mr.  Bbecd.  Were  they  In  tins,  or  in  bulk? 

Mr.  Handy.  They  were  In  6-ounce  cans,  I  think.  They  were  cooked 
oysters.  The  other  oyatera  1  apoke  of  a  few  minutes  ago  were  raw  stuff, 
packed  in  Ice — to  the  Cudahy  Packing  Co, 

Mr.  Bbked.  Raw  oystera? 

Mr.  ELandy,  Moat  of  them  ;  In  fact,  almost  all  of  them. 

Mr.  Bbeed.  Tou  said  you  Increased  your  capacity? 

Mr.  Handy.  We  did  at  times;  yes,  sir. 

Mr.  Bbeed.  Was  that  during  the  war  period  that  your  capacity  Increased? 

Mr.  Handy.  Yes;  I  think  we  did.  I  am  not  sure,  but  I  think  we  did.  That 
Is,  on  shucked  oysters. 

Mr.  Bbeed.  What  was  the  iiniount,  In  dollars,  that  you  sold  Cudahy  and 
Amtour? 

Mr.  Handy.  I  never  sold. Armour  any-raw  oysters.  I  only  sold  him  the 
one  lot  of  tinned  oysters — canned. 

Mr.  Bbeed.  $8,000  worth? 

Mr.  Handy.  Around  t8,000. 

Mr.  Bbixd.  How  many  did  you  sell  to  Cudahy? 

Hr.  Hardy.  Well,  the  laat  year  we  aold  him,  I  think,  was  between  S4l).000 
and  $60,000  worth,  our  book^eper  said. 

Mr.  Bbeed.  Waa  that  In  one  order?  ,,,^^ 

Mr.  Handy.  No,  air;  that  is  what  w%  sold  him  during  that  aeaaon.  The 
last  season  that  they  were  allowed  to  handle  them.  The  previous  seasons  I 
don't  think  amounted  to  so  much.  I  should  guesa  that  around  $30,000  to 
440,000  a  year. 

Mr,  Bbeed.  Do  you  know  where  those  oyatera  were  shipped? 

Mr.  Handy.  I  thick  I  know  a  great  many  of  them ;  yea.  Probably  20  or  23 
different  places. 
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Mr.  Bbeo).  Cltlen,  mostly? 

Mr.  Handy.  \>b;  tlipy  shipixsl  ti  nikid  ninny  to  Ilot-kfonl,  111.,  and  r  good 
man;  went  to  South  Chicago. 

Mr.  Bbeed.  South  Chicago? 

Mr.  Handy.  ¥es;  B  great  msDy  went  into  Chicago,  and  Elgin,  and  into  Sonth 
Chicago,  and  then  a  great  many  went  down  South. 

Mr.  Bbeed.  Did  they  send  their  own  refrigerator  cars  for  them? 

Mr.  Handy.  They  did  for  the  ChrUCmss  holidays,  when  tliey  wanted  large 
g  us  n  titles. 

Mr.  Breed.  So  they  used  their  own  refrigerator  cars  In  handling  these  large 
quantities — these  large  shipments? 

Mr.  Handt.  That  was  just  for  the  Christmas  holldaya,  yea.  Other  times 
ihey  shipped  hy  local  express. 

Mr.  Bbeed.  That  Is  all. 

The  Chaibuan.  Mr.  Handy,  how  many  men  do  you  employ  in  your  business? 

Mr.  Handy.  Well,  In  the  oyster  season  we  run  about  200  people  In  our  plant, 

The  Chaibman.  And  how  long  does  that  season  last? 

Mr.  Handy.  Well,  It  stxirts  about  the  Ist  of  September  and  winds  up  about 
the  1st  o(  March  ;  sometimes  It  runs  through  to  the  Ist  of  April. 

The  Chaibman.  Id  addition  to  that,  do  you  employ  theee  men  that  ai'e- 
tettlug  the  oysters  out  of  the  water? 

Mr.  Handy.  No  ;  that  does  not  apply  to  those. 

The  Chaibuan.  You  buy  the  oysters  from  them? 

Mr.  Handy.  Yes;  that  Is  a  different  class.    We  buy  these  by  the  bushel. 

The  Chaibman.  How  many  oyster  hunters  do  you  buy  from,  or  flahers? 

Mr.  Handy.  Well,  that  is  iiard  to  estimate,  because  we  buy  from  the  dif- 
ferent classes— mostly  a  different  set  of  men.  There  are  a  thousand  men  en- 
gaged in  that  business,  and  we  do  not  have  any  special  class.  We  have  about 
20  men  operating  boats  for  us  regularly,  but  we  buy  from  500  different  people 
during  the  season.  We  run  about  200  people  regularly  when  we  are  operating, 
during  the  canning  season,  mostly  women;  maybe  about  40  men,  and  75  or  IW 

The  CuAjRUAN,  Could  you  give  us  an  Idea  how  many  people  there  are  en- 
gaged in  the  oyster  industry?    Approximately,  I  mean? 

^  Mr.  Handy.  It  has  been  estimated  that  we  have  4,000  boats  engaged  in  the 
soft-shell  crab  industry.  That  ciuestlon  Is  rather  hard  to  answer  yet.  Tou 
mean  from  our  town,  do  you,  or  our  section? 

The  Chaibman.  Well,  your  section  is  the  principal  oyster  producing  section 
of  the  country? 

Mr.  Handy.  It  is  the  largest  in  that  section ;  yea,  air. 

The  Chairman.  If  you  could  give  ns  a  rough  estimate  of  the  number  of 
people  engaged  in  that  industry,  do  so. 

Mr.  Handy.  I  should  think  In  that  locality,  both  in  the  town  and  in  the 
adjoining  country,  around  3,000  men  are  engaged  in  it.  That  Is,  not  all  from 
our  town,  but  from  our  town  and  the  adjoining  nei^borliood, 

Mr.  Stevens.  Tou  mean  dealers? 

Mr.  Handy.  No,  sir;  that  is  the  men  engaged  in  catching  them  and  market- 
ing them. 

The  Chairman.  Mr.  Sterling,  how  many  men  do  you  employ  In  your  plant?' 

Mr.  Sterlino.  to  men  and  women. 

Mr.  Hebschbb.  I  want  to  suggest,  Mr.  Chairman,  that  you  ask  these  men 
what  style  packages  these  raw  oysters  are  gripped  in. 

Mr.  Handy.  Tou  mean  the  raw  oysters? 

Mr.  Hebscher.  Yes. 

Mr.  Handy.  Well,  the  package  we  use  mostly  Is  the  5-gallon  can,  and  the- 
3-gaIlon  and  l-gallon  cans. 

Mr.  Hebbchge.  Don't  you  use  a  considerable  number  of  the  .'>-gallo(i  pails? 

Mr.  Handy.  Not  many.  We  use  some,  but  not  so  many.  I  don't  believe 
over  5  per  cent  goes  In  the  S-gallons.  The  balance  In  3'b  and  I's.  They  go  in 
boxes  and  are  packed. 

The  Chaibman.  Those  cans  are  placed  In  a  box  and  the  ice  is  packed 
around  them? 

Mr.  Handy.  Yes,  sir. 

The  Chairman.  To  what  extent  do  you  use  refrigerator  cars  in  the  trans- 
portation of  tJMSe  oysters? 
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Mr.  Handt.  Well,  we  use  a  great  deal  in  our  bu^Deas.  Our  business — we 
run  in  our  business  from  three  to  five  refrigerator  cars  In  a  week,  wlii^n 
llie  business  is  good ;  and  during  the  holidays  we  run  one  and  sometimes  two 
a  day.    And  tbe  balance  of  It  goes  by  local  express. 

The  Chaibman.  That  Is  all. 

Mr.  B^EED.  Did  you  have  an;  trouble  getting  refrigerator  cars  from  ttie 
railroad? 

Mr.  Handt.  I  did  during  the  war ;  yes. 

Mr.  Breed.  What  railroad  do  you  use? 

Mr.  Handy.  We  are  on  the  T.  B.  &  N.,  a  branch  of  the  Penneyivania ;  the 
New  Yorli,  Philadelphia  and  Northern. 

Mr.  Stevens.  Mr.  Handy,  do  you  deal  in  what  is  called  the  "  sealshipt " 
oysters? 

Mr  Handt.  No.  sir ;  I  never  did.  I  think  that  is  about  out  of  business. 
I  am  not  sure  about  that,  but  there  do  not  seem  to  be  as  many  of  them  as 
tbere  used  to  be. 

Mr.  Stevens.  Are  you  what  is  called  one  of  the  large  oyster  dealers? 

Mr.  Hasdt.  I  am  one  of  about  aa  large  aa  there  is  there. 

Mr.  STEVESa.  I  mean,  would  you  consider  yonr  business  one  of  the  large 
oyster  businesses  of  the  nation,  or  the  country? 

Mr.  Handt.  Well,  1  believe  It  la  considered  about  as  lai^e  as  there  is  in 
tile  country.    Mr.  Sterling  probably  can  toil  you  atKiut  that. 

Mr,  Steelino.  I  would  say  he  is  one  of  the  largest  producers. 

Mr,  Stbvbks.  Do  you  still  do  o  pretty  good  business? 

Mr.  Handt.  We  are  trying  to. 

Mr.  Stevens.  Are  you  succeeding? 

Mr.  Handy.  Business  is  not  as  good  as  it  has  been. 

Mr.  Stevbnb.  Why  is  that? 

Mr.  Handy.  One  thing,  1  think,  is  the  dull  couiditions  existing  tliroughout 
the  country,  probably.  And  the  weather,  and  I  don't  itnow  what  else.  The 
weatber,  you  know,  controls  the  oyster  business.  I  think  the  high  freight 
rates,  and  express  rates,  too. 

Mr.  Sterling.  Your  dealings  with  the  packers,  you  can  say,  were  satisfactory 

Mr.  Handt.  Perfectly;  yes,  sir. 

Mr.  Stevens.  Did  they  pay  yott  a  good  price? 

Mr,  Handy,  Well,  they  paid  about  what  other  people  were  paying.  They 
bought  in  large  quantities,  and  we  never  had  any  trouble  with  any  of  the 
goods  we  shipped  them.    If  the  price  went  down  they  always  stuck. 

Mr.  Stevens.  When  you  were  dealing  with  the  packers,  th^  were  an  addi- 
tlonal  customer  to  your  400  or  500,  were  they  not? 

Mr.  Handt,  In  the  oysters? 

Mr.  Stevens.  Yes. 

Mr.  Handy.  Yes ;  we  took  them  on  in  the  year  we  began  dealing  with  theui. 
I  am  not  clear  on  that  point  what  year  they  started.  I  think  we  dealt  with 
them  four  years.  They  were  dealing,  though,  with  other  people  throogout 
the  country  at  the  time. 

Mr.  Stevens.  What  volume,  in  dollars,  of  business  did  you  do,  aay  in  1917 
and  1918? 

Mr.  Handy.  Of  oysters? 

Mr.  Stevens.  Yes. 

Mr.  Handy.  I  stated  before  I  did  not  know,  but  probably  $30,000  worth,  or 
a  little  better. 

Mr.  Stevens.  With  the  packers? 

Mr.  Handt.  Yes ;  on  raw  oysters. 

Mr.  Stevens.  I  mean  in  your  oyster  business  altogether? 

Mr.  Hakdy.  What  volume? 

Mr.  STEraNS.  Yes. 

Mr.  Handy.  Our  business — that  would  be  hard  to  tell.  Our  business  iii- 
creased  a  little  all  the  while  in  volume  op  until  the  past  two  seasons,  and  then 
we  fell  back. 

Mr.  Stevens.  Can  you  give  an  estimate  of  the  total  amount  of  your  oyster 
business,  in  dollars? 

Mr.  Handy,  Well,  that  would  be  a  little  hard  to  tell. 

Mr  Stevens.  Well,  a  fair  estimate. 

Mr.  Handy.  Well,  our  business,  I  should  say,  I  guess,  around — what  do  yon 
lueiin— what  season? 
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Mr.  Stevens.  1917,  IdlS,  1619.  and  1920. 

Tbe  Gbaibuan.  Ask  him  for  one  season  at  s  time. 

Mr.  Handy.  It  Is  s  little  hard  to  tell.  Prices  varied  so  ninch  at  the  time,  you 
know.  It  wonid  be  hard  for  me  to  give  an  estimate  on  it.  Oysters  were  cheaper 
some  years  than  others. 

Mr.  Stevekb.  In  Kallone,  then,  Id  1918;  In  gallons? 

Mr.  Handy.  As  I  said  before,  I  think  we  run  from  150,000  to  175,000  fra'lons. 

Mr.  Stevens,  In  1918? 

Mr.  Handy.  In  1019,  the  last  year  ne  shipped  the  packers. 

Mr,  Stevbns.  19197 

Mr.  Handy.  Our  business  Increased  10,000  or  15.000  gallons  a  season. 

Mr.  Stevens.  What  was  the  average  price? 

Mr.  Handy.  That  would  be  hard  to  tell.  Oysters  broke  oft  In  one  week  30 
or  40  cents  a  gallon. 

Mr,  Stevens.  In  1918,  what  would  It  average? 

Mr.  Handy,  O.vsters  were  a  good  deal  higher  In  those  years. 

The  Chaibman.  Do  you  know  what  the  average  was? 

Mr,  Handt.  No,  sir. 

Mr.  Stbveks.  Yon  could  not  make  an  estimate? 

Mr.  Handy.  No.  air. 

Mr.  Stevens.  Couldn't  you  estimate  it? 

The  nHAiBMAN.  He  says  he  doesn't  know. 

Sir.  Handt.  It  would  be  a  guess, 

Mr.  Stevens.  Well,  make  a  gneas. 

Mr.  Handt.  That  man  [Indicating]  is  in  position  to  tell  you  better.  I  should 
say  $3  on  .selects,  nnd  $2,2ri.  or  around  there  on  counts — you  -fee,  we  hnve 
three  grades.    If  I  attempted  to  give  you  the  price.  It  would  be  a  guess. 

Mr.  Stevens,  What  w»uld  you  estimate  the  average  price  for  the  year  1921? 

Mr.  Handy.  That  was  last  year? 

Mr.  Stevens.  This  year. 

Mr.  Stebung.  He  works  the  two  seasons,  1919  and  1920. 

Mr.  Stevens.  For  the  season,  then? 

Mr.  Handy.  The  price  around  November  15  was  around  two  and  two  and  a 
quarter,  and  after  January  1  was  around  about  a  dollar  and  a  half  or  a  dollar 
Beventy-flve. 

Mr.  Breed.  Januarv  21,  1921? 

Mr.  Handy.  Sir? 

Mr,  Stehuno.  Yes :  January  1,  1921. 

Mr.  Handt.  The  prices  vary  so  it  would  be  hard  for  a  mnn  to  keep  tab  on 
the  prices,  unless  he  had  a  book. 

The  Chairman.  Is  not  the  price  high  around  holiday  time;  around  Thanka- 
givlng  and  holiday  time? 

Mr,  Handy,  Tes ;  I  say  it  whs  high,  the  highest  ever  known,  and  th^  dropped 
80  cents  a  gallon. 

Mr.  Stevens.  In  1921.  what  do  you  estimate  the  total  number  of  gallons  of 
your  business? 

Mr,  Handy,  Well,  our  business  dropped  off  a  little  in  1921.  I  could  not  make 
a  guess. 

Mr.  Stevens.  150.000  gallons? 

Mr.  Handy.  I  said  around  150.000  or  175,000  gallons  tn  1920. 

Mr.  Stevens.  Was  it  more  In  1921? 

Mr.  Handy.  No  :  It  was  less.  Our  business  increased  until  1920.  and  then  tlie 
business  dropped  back  a  little.  But  the  figures  I  am  Just  guessing  at.  because 
I  did  not  take  any  data  along  that  line.  And  it  decreased  the  last  two  years, 
the  business  has. 

Mr.  Stevens.  Was  the  price  higher  or  loww? 

Judge  Haineb.  Mr.  Stevens,  I  don't  see  how  that  Is  material. 

Mr.  Stevens.  I  beg  pardon. 

Judge  Haineb,  I  don't  see  how  It  sheds  any  light  on  the  question  here. 

Mr.  Stevens.  I  thought  I  could  see  how  It  would. 

The  Chaibman.  If  you  will  state  your  purpose,  maybe  we  will  see  It. 

Judge  Hatbeb.  Tes ;  we  don't  want  to  shut  you  ofC.  If  It  sheds  any  light  on 
it.    What  Is  the  purpose? 

Mr.  Stevens.  The  purpose  Is  this:  That  It  seems  to  me  If  the  packers  going 
out  of  the  business,  or  going  Into  business,  so  far  as  it  has  developed  yet,  did 
not  make  any  appreciable  difference  In  the  volume  of  business.    Tiiat  Is  the 
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whole  cnix  of  tbe  QnesUon  bere.    And  the^  actually  abow  the  price  and  produc- 
tion Increased  after  the  packers  left  them. 

Mr.  Handy.  I  stated  the  boBlness  fell  off  In  tbe  last  two  years. 

Mr.  Stevbnb.  That  was  because  of  natural  causes? 

Judge  Haiseb.  That  was  true  of  the  grocery  business. 

Mr.  Breed.  These  Rentlemen  are  seeking  to  draw  the  conclnsion  that  their 
bnsiuees  fell  off  because  of  the  entering  of  this  decree. 

Mr.  Hau-  And  so  stated. 

Mr.  BaiXD.  Yes ;  and  in  asking  the  witness  whether  the  prices  were  higher, 
it  seemed  to  me  that  he  got  bett«r  prices,  even  if  the  prodnction  fell  off.  I 
think  be  could  answer  the  question  of  Mr.  Stevois's,  whether  the  price  was 
higher  In  1920  and  1921  than  It  was  in  1918. 

The  Chaibmak.  Let  him  answer  that,  If  he  knows. 

Mr.  Stevbsb.  Was  the  price  higher  or  lower  in  the  seaeon  of  1920  and  1921 
than  it  was  in  previous  years? 

Mr.  Handv.  1920  and  1921? 

Mr.  Stevkns,  Last  season. 

Mr.  Hardy.  It  would  be  hard  to  give  that,  because,  as  I  say,  they  were  very 
high  in  1921 ;  they  were  very  high  in  the  early  part  and  very  low  afterwards. 

Mr.  Stevens,  And  higher  than  they  were  in  the  season  before! 

Mr.  Handy,  I  conldn't  tell  that.    Ton  would  have  to  give  an  average  on  It. 

Mr.  Stevens.  I  think  you  said  around  two  and  a  quarter? 

Mr.  Handy.  Two  to  two  and  a  quarter, 

Mr.  Stevens,  ^^'^nnd  Thanksgiving  time? 

Mr.  Hardy.  At  Thanksgiving  time.  And  they  dro^^ed  down  later  to  a  dollar 
and  a  half.  It  would  be  hard  to  give  an  average  on  that,  unless  you  had  your 
books.  In  the  oyster  business  the  prices  are  governed  a  great  deal  by  the 
weather  conditions. 

Mr.  Stevens.  Are  they  governed  more  by  the  weather  conditions  than  by  the 
dlstribDtion? 

Mr.  Handy.  I  think  they  are. 

Mr.  Stevens.  That  is  all. 

Mr.  Hall.  Mr.  Handy,  I  believe  you  stated  you  had  some  communication 
with  Ur.  Campbell? 

Mr.  Handy.  Yes,  sir. 

Mr.  Hall.  In  answer  to  Mr,  Breed? 

Mr.  Handy.  Yea,  air. 

Mr.  Hall.  Now,  let  me  ask  you,  did  you  also  have  communication  from  the   ' 
wholesale  grocers? 

Mr.  Handy.  I  think  we  had  one.  I  didn't  see  it  myself;  it  came  to  the  sec- 
retary. 

The  Chaibwan.  Does  the  price  of  oysters  also  depend  upon  the  price  of  cost 
to  produce  them? 

Mr.  Handy.  How  is  that? 

The  CHAmMAH.  Does  the  market  price  of  oysters  also  depend  on  the  cost  of 
production,  as  well  as  tbe  weatlier? 

Mr.  HiNDT.  Well,  the  weather  makes  it  hard  to  produce  them.  If  the 
weather  is  very  cold,  or  rainy,  or  stormy  they  can  not  get  the  oysters.  It 
makes  a  scarcity. 

The  Chairman.  As  the  market  price  of  the  shucked  oyster  advances  does 
the  price  which  you  have  to  pay  to  your  fishermen  for  the  oysters  in  the  shell 
also  advance? 

Mr.  Handy.  Tea,  sir.    We  buy  on  the  market  price  and  the  conditions. 

The  Chairman,  And  they  are  governed,  of  course,  by  the  market  price  of  the 
finished  product? 

Mr.  Handy.  Yes,  air. 

The  Chairman.  And  the  weather  controls  that  largely,  you  think? 

Mr.  Handy.  Yes,  sir. 

The  Chaibmaw.  Mr.  Daily,  did  you  have  something  you  wanted  to  ask? 

Mr.  Daily.  A  few  questions,  Mr.  Chairman. 

Mr.  Handy,  when  did  the  meat  packera  stop  buying;  that  Is.  these  unrelated 
lines;  what  year? 

Mr.  Handy.  Well,  I  think  it  wa.s  1919.  I  think  that  was  the  year.  They 
wrote  me  they  would  not  be  able  to  handle  them  any  more, 

Mr.  Daily,  Do  you  recall  the  price  of  5-ounce  oysters  away  back  In  1914? 

Mr.  Handy.    No,  sir. 
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Mr.  Daily,  Your  i-ecollectloii,  however,  indicate  that  that  price  ranged  around 
6B  to  67}  and  70  cents  a  dozeo,  does  it  not?  Ton  know  that  you  have  sold  5-onnce 
oyatera  aa  low  as  6S  to  70  cents  a  dozen? 

Mr.  Hahdt.  Probably  we  have.    I  don't  remember.    We  handle  so  much. 

Mr.  Daily.  Prior  to  the  war  the  prices  of  cove  oysters  was  never  over  90  cents! 

Mr.  Hanht.  We  did  not  pack  any  cove  oyatera. 

Mr.  Daily.  Isn't  it  true  that  in  the  latter  part  of  1917,  after  the  war  com- 
menced, and  after  the  war  etTecta  were  felt,  that  the  prices  Jumped  from  70 
cents  to  a  dollar  and  a  half? 

Mr.  Handt.  I  don't  know. 

Mr.  Daily.  I  have  before  me  tie  almanac  Issued  by  the  canning  trade  of 
Baltimore,  and  it  gives  the  prices.  If  your  recollection  goes  that  far.  yon  can 
tell  nie  whether  they  are  right  or  not.  In  1919  the  price  of  5-ouuce  oyaters — the 
highest  point  was  in  January,  at  $1.60.  The  lowest  point  was  about  $1.40,  In 
November. 

Mr,  Handy.    I  couldn't  tell  you. 

Mr.  Daily.  And  then  In  1920.  the  highest  price  was  $2,  in  September  of  1920. 
and  the  lowest  price  was  $1.40  in  December.  Do  you  know  whether  those  figures 
are  correct? 

Mr.  Handy.  No,  sir ;  I  couldn't  tell  you.  We  do  not  specialliw  on  the  cove 
oysters.    We  only  can  at  tiroes, 

Mr.  Daily.  Well,  it  is  a  fair  Indication,  however,  of  the  oyster  market,  don't 
you  think? 

Mr.  Handy.  I  should  think  so, 

Mr.  Daily,  And  the  Canning  Trade  Almanac  is  a  reputable  trade  paper, 
Im'tlt? 

Mr.  Handy,  Yes;  so  far  as  I  know. 

Mr.  Daily.  Mr.  Handy,  you  said  something  about  canning  tomatoes. 

Mr.  Handy.  Tea,  sir. 

Mr.  Daily.  Will  you  tell  the  honorable  committee  ]ust  the  deplorable  condi- 
tions that  obtained  on  the  peninsula  during  the  last  tomato  pack? 

Mr.  Bandy.  Yes;  I  conid  tell  them  what  kind  of  a  time  we  had,  and  our  neigh- 
bors.   They  still  have  them,  a  great  many  of  them, 

Mr.  Daily.  Some  of  the  ciinnera  have  tomatoes  that  were  packed  last  year? 

Mr.  Handy.  Some  of  them  have  them  packed  In  1917, 

Mr.  Daily.  That  1b  just  what  I  thought,  Mr.  Handy. 

Mr.  Handy.  In  1918,  and  along  there, 

Mr.  Daily.  What  is  the  reason  for  that,  do  you  know? 

Mr.  Handy.  No,  sir. 

Mr.  Daily.  There  is  no  disinclination  on  the  part  of  anybody  to  handle 
tomatoes,  do  you  think? 

Mr.  Handy.  Well,  there  hasn't  been  the  market  in  the  last  few  years  that 
there  was  before,  but  what  canses  those  conditions  it  would  he  hard  for  me  to  tdl, 

Mr.  Daily.  That  Is  all. 

The  Chaibuan,  If  that  Is  all.  we  thank  yon  very  much,  Mr.  Handy. 

We  will  now  bear  Mr,  Milbourne. 


The  Chaibman,  You  may  state  yonr  name. 

Mr.  Milbourne.  Lewis  M.  Milbourne. 

The  Chairman,  Where  do  you  live? 

Mr.  MrtBOTTBNE,  My  legal  home  is  at  Kingston,  Somerset  County,  above  where 
these  other  gentlemen  live. 

The  Chairman.  Maryland? 

Mr.  MiLBOUBNE.  Maryland ;  yes,  sir. 

The  CHAiiMAr!.  What  business  arc  you  engaged  in? 

Mr.  Miijioi'BNE.  Principally  packing  tomatoes  and  other  vegetables  and  a 
few  fruits.  But  in  our  locality  we  do  not  have  very  much  fruit,  but  we  do, 
when  we  can  get  the  raw  material,  we  do  pack  some. 

The  Chairman.  What  Is  the  name  of  your  company? 

Mr.  MiLBouBNB.  Milbourne  &  TulL 

The  Chaibman.  What  is  the  amount  of  your  pack  in  a  year;  last  year,  say? 

Mr.  MiLBouBNE.  You  mean  1921? 

The  Chairman.  Yes;  1921. 
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Mr.  MiuouBNE.  Do  yon  mean  the  season  of  1821?  Of  course,  the  packing 
eeasons  run  over. 

The  Chaieman.  yes ;  the  season  of  1921. 

Mr.  MiLBOUBNE.  Nil. 

The  Ckaibium.  Notliing; 

Mr.  MiLBOCRNE.  Practically  nothing.  I  will  explain  that :  We  tiave  some 
real  estate ;  we  own  some  farms  ttiere  that  are  cultivated  by  tenants,  and  we  did 
have  some  tomatoes  and  in  order  to  save  them  we  packed  what  was  grown  on 
our  own  farms,  about  5,000  cases. 

The  Chaibmab.  What  wbb  yoar  pack  the  year  previous? 

Hr.  MiLBOunnx.  38,000,  I  think. 

The  Chaibman.  Caees? 

Mr.  MiLBOTiBnE.  Yes,  sir. 

The  Chaibuan.  What  is  your  capacity  there? 

Mr.  M11.BOUBNE.  Well,  that  would  depend,  something,  of  course,  on  the  nature 
ot  the  season,  and  the  length  of  the  season.  We  can  pack  about  S,000  cases  a 
day.    If  the  season  would  last  30  days  we  could  pack  90,000  or  100,000. 

The  Chaibuan.  What  is  the  largest  pack  you  have  ever  bad  there? 

Mr.  Mn-BOUBKE.  I  think  78,000  cases  Is  the  largest  we  have  actnaUy  packed. 

The  Cbaibuan.  How  many  farmers  or  growers  contribute  to  your  packing 
or  canning  plants?    Approximately  how  many? 

Mr.  MiifouBNE.  Well,  as  the  conditions  have  changed — right  at  the  present, 
the  conditions  are  difCerent  from  wliat  we  have  had  bactj  awhile.  I  sbonld 
say  last  year — take  tbe  year  1920,  about  200  farmers ;  abotit  200  growers. 

The  Chaibuan-.  And  what  Is  the  approximate  acreage? 

Mr.  MiLBouBNE.  Well,  as  I  stated,  that  is  the  way  the  business  has  been  done 
m  reeerit  years — if  the  business  were  done  as  it  wus  before,  but  in  recent  years 
we  did  not  get  all  the  product  of  any  one  farm.  The  stuff  has  been  sold  what 
thej  call  on  the  market,  and  we  maj  get  what  he  sells  to-day,  and  to-morrow 
some  other  packer  may  get  It.  And,  therefore,  the  acreage  is  hardly  a  matter 
which  you  conid  approximate.  Under  the  old  conditions  when  we  had  con- 
tracts— when  we  were  contracting  in  the  spring  with  a  grower,  why  we  usually 
contracted  from  200  to  400  acres. 

The  Chaikman.  That  condition  does  not  prevail  now? 

Mr.  MlLBOUHNE.      No. 

The  Chaikman.  Why? 

Mr.  MILBOUBNE.  Weil,  of  course,  the  war  conditions  unsettled  business  in  every 
way.  but  I  think  1  may  safely  say  the  last  two  years,  certainly  the  spring  of 
1920,  tliere  were  no  contracts  in  our  section — practically  none,  because  the  ean- 
uers  were  not  In  position  to  contract,  or  muke  any  contracts  or  name  any  prices 
for  tomatoes.  They  had  their  goods  they  had  already  packed.  They  liad  never 
been  able  to  dispose  of  them  at  cost,  and  they  had  paid  the  grower  the  previous 
year  a  very  good  price :  and  those  that  were  willing  to  set  a  price,  th^  could  not 
convince  the  grower  tliat  the  price  that  the  canner  was  willing  to  pay  was  a  fair 
one,  and  the  consequeuce  was  there  was  no  contracting;  no  contracts  were  made. 

The  Chaibuak.  And  you  buy  now  just  as  you  could  get  them? 

Mr.  Mn.BOURNE.  As  Tsay,  we  do  not  buy  at  all.  They  were  not  packed.  There 
were  not'  four  canners  in  our  county  that  steamed  up  at  all. 

The  Chaieman.  How  many  cannera  are  there  altogether  there? 

Mr.  MiLBouBNE.  I  shoold  say  30. 

The  Chairman.  The  crops  were  not  grown? 

Mr.  MiLBOUBRE.  No:  there  were  not  enough  grown  in  the  county  to  run  one 
factory. 

Tile  Chaibman.  And  that  is  because  they  were  not  contracted  for? 

Mr.  MiLBOUBNB.  That  Is  practically  the  reason. 

The  Chaibmab.  And  why  were  they  not  contracted  for? 

Mr.  MiLBOUBNE.  Because 

TheCHAiBMAN  (interposing).  Because  you  could  not  sell  them? 

Mr  MiLBOUENE  No ;  the  canner  could  not  go  on  the  market  and  make  a  con- 
tract with  the  distributor.    He  had  his  goods  he  packed  the  previous  year,  or 

TheCHAiBMAN.  What  distributor  was  that? 

Mr.  MiLBOUBNB.  Well,  the  only  thing  left  was  the  wholesale  grocer,  or  the 
grocer  not  all  wholesale.    The  wholesale  grocer  and  the  chain  stores. 

The  Chaibuan.  Are  you  In  favor  of  this  decree  being  modified  so  that  the 
meat  packers  can  go  back  into  these  unrelated  lines? 
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Mr.  MiLBocsNE.  I  Hin  In  fiivor  of  anything  that  would  make  an  outlet  for  these 
canned  good  a. 

The  Chaibman.  Well,  do  jou  think  that  would  make  an  outlet? 

Mr.  MiXBouBNE.  I  do. 

The  Chaibman.  Mr,  Milhourne,  did  jou  ever  dLstribnte  through  the  meal 
packera? 

Mr.  MiLBouRNE.  Yes,  sir. 

The  Chairuan.  To  whot  extent? 

Mr,  MnjiouitNE.  I  couldn't  estimate  ttmt.    I  have  made  no  data. 

The  Ghaibu AN.  Well,  did  they  boy  anywh«re  near  all  j'our  product? 

Mr.  MiLBouBNB.  No.  air. 

The  Chaibman.  AVliat  do  ycu  tliinl;  ia  the  main  advautnge  of  having  the  meal 
peckers  in  the  market,  if  it  ia  an  advantage  having  the  meat  packers  In  Ebe 
market? 

Mr.  MiLBDTTBNB.  My  own  opinion  Is  what  you  want? 

The  Ghaikuan.  Surely. 

Mr.  MiLBomtNE.  The  adviiDtagi>  would  be  in  selling,  and  having  our  goodfi  dis- 
tributed at  prices  where  they  are  not  now  distributed.  And,  farthermore,  I 
win  state  that  my  opinion — and  I  base  that  on  some  observation  and  some  in- 
vestigation— that  (lObod.T  at  present  is  pushing  the  sale  of  canned  goods,  nnd 
certainly  of  canned  vegetables. 

Judge  Hainbb.  Eto  you  believe  it  would  be  an  Injury  to  the  wholesale  grocers 
if  the  meat  packers  handled  the  distribution  of  unrelated  commodities? 

Mr.  MiLBOVBNK  Only  to  the  same  extent  that  any  competition  is  Injorlnm. 
None  of  us  want  comiietltion,  If  we  can  avoid  it.  But  I  Hee  no  reason  wh}' 
It  should  interfere  with  the  wholesale  grocer,  if  he  i!i  willing  to  so  coodui?! 
his  bustnesB  as  to  be  able  to  compete  with  other  people  who  are  In  the  Bunie 
line. 

Mr.  BUEKD.  You  have  Just  stated,  Mr,  Mllboume.  that  nobody  \yiis  pusliinc 
the  sale  of  canned  vegetables. 

Mr.  MiLBOUBNB,  Tes.  sir.  , 

Mr.  Bbeed.  Is  that  your  honest  opinion? 

Mr.  MiLBOUBNE.  Yes,  air. 

Mr,  BBEm>.  You  had  previously  stated  that  you  did  not  make  any  contracts 
with  the  growers  in  your  vicinity  during  the  past  year. 

Mr.  MiLBOuBNK.  Yes,  sir. 

Mr,  Bbeed.  Was  that  during  thia  past  year? 

Mr.  MiLBouBNE.  1920,  yes,  sir. 

Mr.  Bbeed.  1920? 

Mr.  MiLBOUBNB.  Yes,  sir. 

Mr.  Bbeed.  Because  the  <-anners  were  not  in  a  position  to  name  a  price,  nnd 
had  goods  on  hand? 

Mr.  MiLBOUBKE.  That  was  the  pack— I  said  1920.  I  meant  1921.  It  was  Ih* 
pack  of  1920  we  had  on  hand,  in  our  particular  case,  I  speak  now  of  our  iinn 
arm. 

Mr,  Bheed.  Did  you  have  anj-  of  the  1919  pack  on  hand? 

Mr,  Mn.BOUBNE.  No,  sir, 

Mr.  Bbeed.  Did  you  make  any  elTort  to  sell  those  goods  wliloh  you  had  on 
hand? 

Mr.  HiLBOUBNE.  Did  I  make  any  effort? 

Mr.  Bbeed.  Did  you? 

Mr.  Milbouene.  Certainly. 

Mr.  Bbeed.  Then  at  least  you  were  trying  to  push  the  sale  i)f  camied  vep'- 
tables,  were  you? 

Mr,  MiLBofBRE.  Well,  we  were  not  trying  to  put  the  sale  at  a  loss,  no.  sir. 
At  that  particular  time,  in  the  spring  of  1921.  That  Is  the  season  we  contract: 
that  is,  the  time  they  sow  the  seed. 

Mr.  Bbked.  Who  do  you  sell,  ordinarily,  your  canned  vegetables  to? 

Mr.  Mi!.BmrRNE.  Anybody  that  will  buy  them. 

Mr.  Bbeeu.  But  to  whom ;  what  class  of  trade? 

Mr,  MiLBOtiBNE.  The  grocery  trade,  usually. 

Mr.  Bbeed.  Wholesale  or  retail? 

Mr,  MiLBOUBHK,  Very  few  retail ;  rarely  we  make  a  sale  to  a  retailer.  Of 
course,  if  a  man  buys  In  a  carload  lot,  we  do  sell.  We  have  fiold  In  a  town 
where  several  retailers  have  gone  together  and  ordered  a  car.  But  we  seldom 
nil  leas  than  a  carload  lot 

Mr,  Breed.  Who  are  the  other  people  you  sell  to? 
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Jlr.  MiLBouHNE.  The  wholesale  groPeni,  and  the  chain  stores. 

Mr.  Bbekd.  About  how  many  customers  had  you  on  youv  boiiks? 

Mr.  M1U01JKNE.  When? 

Mr.  Breed.  In  1919  and  1920? 

Ur.  MiLHouKNK.  I  should  say  50. 

Sir.  Brerd.  Did  you  make  any  endeavor  to  sell  those  cfltiuert  goodH  you  had  in 
«lock  to  those  50  people? 

Mr.  MlLOOURNB.  Not  particularly,  no,  sir, 

Mr.  Bbeed.  Tou  didn't  trj' :  did  you  offer  tlieui  to  those  50  iteople? 

Mr.  UiLBoi-BRSi  Not  directly,  no,  sir.  Our  business  is  done  mostly  through 
brokers. 

Mr.  Breed.  Did  you  offer  them  to  the  brokers? 

Sir.  MiLBouBNE.  Oh,  yes. 

Mr.  BwiEii.  And  what  report  did  you  ttet  from  the  broilers? 

Mr.  MiLBOUBNE.  No  buBlness. 

Mr.  Bbeed.  How  many  brokers  did  you  offer  them  to? 

Mr.  MiLBouaNE.  Well,  1  wouldn't  be  able  to  answer  that.  We  freQuently 
bave  a  broker  In  practically  every  one  of  the  large  cities  In  the  East.  That 
if.  I  say,  we  have  brokers ;  we  have  brokers  that  have  our  stufT  listed.  They 
kuoff  what  we  have  to  sell,  and  what  our  price  Is;  there  are  probably  12  or  15. 

Mr,  Bbeed.  Did  you  name  the  price  to  the  broker  that  you  would  sell  these 
RMnls.  or  did  you  ofter  to  sell  them  at  tiie  market? 

Mr.  Ukbodbnii.  We  named  our  price. 

Ur.  Bbeed.  And  what  was  the  report  from  the  brokers? 

Mr.  MOAouBNE.  No  business  at  that  price. 

Mr,  Breed.  Did  you  know  that  In  the  period  of  1917  to  1920  that  the  Govern, 
inent  had  on  hand  a  latRe  stock  nt  canned  goods  and  were  offcrtnn:  them  pub- 
lii'ly  for  sale? 

Mr.  UixBOVBNE.  Yes,  sir. 

Mr.  BiEBp.  Do  you  know  whether  the  wholesale  groceni  had  any  other 
stocks— large  stocks  of  the  canned  j^oods  of  the  variety  that  yon  sold? 

Mr.  MiLBOPBNB.  I  can't  say  that  I  know.  I  assume  it  was  so,  as  frequently 
dtated. 

Mr,  Breed,  By  wholesale  Krocers? 

Mr.  &ItLB0i.'BNE.  Yes,  sir. 

Ur,  Barani.  Did.  you,  or  did  you  uot.  know  that  the  retail  grocers  In  your 
vipiiilt.v,  or  the  localities  you  were  connected  with  had  large  stocks  of  canned 
goorts  on  their  shelves  unsold? 

Mr,  MiLBOURNE.  What  period  do  you  speak  of? 

Mr.  Breed,  The  period  when  you  were  naturally  selling  your  ftooda;  the 
Bprlng  of  1921. 

Mr.  MiLBouBNE.  The  spring  of  1921 ;  no,  sir. 

Mr.  Bbeed.  You  did  not? 

Mr,  Mu-BouKNE.  No.  sir ;  to  the  contrary  I  was  Informed  the  retallH'B  were 
hare  of  goods.    You  said  1920. 

Mr.  Bbeed.  I  mean  1920.  when  the  brokers  reported  to  you  that  the^'  could 
not  sell  your  goods. 

.Mr,  MrLBOUBNE.  That  was  1D21.  You  are  talking  about  one  year  and  1  am 
tfllklDg  about  anothef.  You  said  1921,  and  I  thought  you  nteant  the  vears 
1918  and  1920. 

Mr.  Bbeed,  Whenever  It  was  you  offered  your  goods, 

Mr.  MiLBot'BNE.  In  the  spring  of  1921  Is  when  I  had  In  mind,  the  period  we 
failed  to  contract  with  the  growers  for  the  season,  at  first.  That  Is.  we  had 
the  goods  which  we  packed  In  the  season  of  1920. 

Mr,  Bbeu).  And  when  you  were  first  asked  by  the  Chairman  why  you  had  not 
entered  Into  contracta  with  the  growers  In  the  past  season,  did  I  understand 
yon  correctly  to  say  that  It  was  because  you  had  goods  on  hand  unsold? 

Mr.  MiLBovRNE,  I  statetl  that  as  one  of  the  reasons. 

Mr,  Breed.  The  second  time  In  your  examination  that  yon  were  astced  why. 
did  you  not  state  that  It  wan  your  opinion  that  It  was  due  to  the  fact  that  the 
pncken  had  gone  out  of  business  that  you  could  not  sell  ynnr  goods? 

Mr.  SfiLBouBNE.  No.  sir. 

Mr.  Bbkd.  You  did  not  state  that? 
Mr.  MiLBOuanB.  No,  sir, 

Hr.  Bred.  Do  you  tbiulc  that  that  had  any  effect  on  your  Inability  to  sell 
roar  goods? 
Mr.  HiLBOURNE.  Yes,  sir. 
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Mr.  BsEED.  You  do? 

Mr.  MiLBoimnE.  Yes,  iir. 

Mr.  Bbeed.  And  jet  the  40  odd  customers  that  you  had  prevlouBlr  sold  goods 
to,  the  wholPgalerB.  were  they  stLll  in  business? 

Mr.  MiLBOUBNE.  Yes ;  I  psaume  most  nf  them  were,  Some  of  them  mlfcht  not 
hare  been. 

Mr.  Bbeed.  Now.  you  said  that  while  the  packers  wpre  In  huslnesa  you  could 
distribute  to  places  at  which  you  do  not  now  distribute.    What  places  are  those? 

Mr.  MiLBOTJUKB.  I  will  explain  that ;  Yon  say  "  places  " :  It  may  be  places,  or 
BomethinK  else.  And  I  say  what  I  aay,  and  express  my  opinion  after  some 
investigation.  Take  the  present  year.  We  hove  goods  to  sell,  and  I  have  been 
trying  very  hard  to  sell  them.  We  have  offered  to  sell  them  at  less  than  actual 
cost,  and  we  have  not  been  able  to  sell  them  since  they  were  packed  and  realize 
anything  like  the  cost.  We  would  not  he  able  to  sell  them  at  all.  We  would 
have  taken  a  considerable  loss.  But  I  find,  on  some  personal  visits  that  I  haTe 
made  to  wholesale  dealers,  myself,  that  they  are  lake  warm  on  the  snbject 
of  tomatoes,  particularly,  and  they  tell  me  this — I  had  It  told  to  me  repeatedly: 
"  We  are  not  Interested  in  tomatoes.  If  we  have  a  customer  that  wants  to  btty 
them,  we  will  fumlsb  them  to  him.  We  are  not  stocking  up.  We  are  not  put- 
ting In  any  tomatoes.    We  are  only  fllling  orders  when  they  come  In." 

And  T  have  been  told  also.  In  a  city  where  there  are  a  half  dozen  wholesale 
grocers.  "  we  will  not  go  In  and  buy  a  car,  each  of  us ;  but  will  buy  a  car  anfl 
split  among  us.    We  do  not  propose  to  buy  large  lots." 

Me.  Bbeed.  Did  they  say  anything  to  you  whether  there  was  any  demand 
from  their  customers  for  tomatoes? 

Mr.  MiLBOtniNE.  1  don't  know  that  I  dlacnaaed  that. 

Mr.  BaEia),  You  don't  mean  to  say— — 

Mr.  MiLBooRNE  (interposing).  They  say  they  are  not  trying  to  push  the 
sales;  If  a  retailer  wants  the  goods  they  will  fill  his  orders. 

Mr.  Bebed,  You  do  not  mean  to  carry  the  Impression  to  the  committee  that  ii 
wholesaler  said  that  he  was  not  going  to  push  the  sale  of  these  canned  toma- 
toM  and  that  there  was  a  demand  from  the  retailers  which  they  did  not  care 
to  BU,  do  you? 

Mr.  Mii-BoiJHNE.  I  am  not  trying  to  convey  to  the  committee  anything  escept 
the  statements  which  I  received  that  were  made  to  me  about  the  attitude  of 
the  wholesale  grocers  at  this  time.    They  are  not  Interested  In  tomatoes. 

Mr.  Bbeicd.  Do  you  thluk.  personally,  if  a  wholesaler  could  sell  a  carload  of 
tomatoes  that  he  would  not  buy  them  to  sell? 

Mr.  MiLBouKNE.  I  don't  think  they  would  go  on  the  nrarket  to  buy  if  th^ 
had  to  go  out  and  ship  them;  and  by  buying  it  would  increase  the  price  6 
cents  a  dozen. 

Mr.  Breeo.  Don't  you  know  that  every  wholesale  house  has  a  line  of  sales- 
men on  the  road  every  day  visiting  the  retailers,  trying  to  sell  these  goods? 

Mr.  MnAooRNE.  I  know  they  have  salesmen  on  the  road. 

Mr.  Bbebd.  Isn't  that  the  business  of  the  salesmen,  to  sell  these  goods? 

Mr.  MiLBouBNE.  I  assume  so,  but  I  tell  you  what  their  attitude  is. 

Mr.  Bbeed.  Can  you  tell  the  committee  the  reason  why  they  are  not  pushing 
the  sale  of  these  canned  goods? 

Mr.  MiLBOuam:.  Why,  no;  but  I  do  know — my  statements  along  that  line 
are  trying  to  show  what  was  the  attitude  of  the  packers  when  we  were  selling 
goods  to  them— that  their  salesmen  were  ont  on  the  road  and  they  were  pusli- 
Ing  business. 

Mr.  Breed.  They  were  pushing 

Mr.  MiLBouBNB  {Interposing).  Their  salesmen  would  go  Into  a  place— a 
retail  grocer — and  say,  "Why  don't  you  put  in  tomatoes?"  or,  "We  are  ship- 
ping in  here  a  carload  of  miscellaneous  products,  and  we  have  got  so  many 
cases  of  this  and  that  and  the  other.  Now.  if  we  can  drop  In  a  couple  hundred 
esses  of  tomatoes  in  this  car,  we  can  get  this  car  dropped  Into  this  town." 
And  he  pushed  the  sale  of  outside  lines  In  places  where  they  are  not  now 
being  pushed. 

Mr,  Bried.  What  places  are  those? 

Mr.  MiLBouBNE.  I  don't  know  what  particular  places-  Take  as  an  instance 
r  comparatively  small  city  where  the  jobbers  do  not  handle  a  solid  carload  of 
tomatoes. 

Mr.  Breed.  You  do  not  mean  to  say  that  the  packers  carried  goods  to  the 
places  where  the  wholesale  grocer  and  the  retailer  grocer  does  not  exist,  do  you? 
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Mr.  MiLBDVBNE.  Certainly  not  wbere  tbe  i^tail  grocer  does  not  exist,  because 
be  sells  tbem  to  the  retail  grocer. 

Mr.  Bbxbo.  Ib  It  yonr  opinion  that  the  wholesale  grocer  does  not  cover  pretty 
generally  the  fflitire  country  where  there  1b  any  trade  with  retail  grocers? 

Mr.  AliLBOUKNB.  I  don't  doubt  that  he  does. 

Mr.  Bkeed.  Well,  then,  what  places  did  you  refer  to  when  you  said  to  the 
committee  that  If  the  packers  went  back  to  business,  to  quote  you,  tliat  you 
"  muld  distribute  to  places  not  now  distributed  "  ? 

Mr.  MiLBOUBME.  I  meant  by  that  that  the  packers  would  push  this  busineas 
and  put  In  canned  goods  In  many  places  where  the  wholesale  grocers  are  not 
doing  it. 

Mr.  Bbbed.  Well,  where  are  those  places? 

Mr.  MiLBOUBMK  Well,  I  couldn't  name  tbe  towns,  but  that  Is  my  Judgment 
from  past  experience. 

Mr.  Bbeed.  Well,  do  you  know  any  towns  that  the  wholesale  grocer  does  not 
furnish  the  service  to? 

Mr.  MiLBouBNE.  I  was  in  Buffalo  yesterday  and  I  was  told  by  the  wholesale 
grocers  in  that  town  th-s  very  thing  that  I  am  telling  you,  that  they  were  not 
pushing  the  sale  of  tomatoes. 

Mr.  BBfxo.  We  are  not  discussing  that  now:  we  are  trying  to  find  out  for 
the  benefit  of  the  committee  what  places  the  packers  distributed  to  that  are 
not  now  distributed  to.    That  was  your  statement,  as  I  understood  it. 

Mr.  MiLBouRNE.  I  sE'd  so.  I  believe  there  would  be  a  greater  distribution, 
because  you  would  have  the  benefit  of  the  organization  controlled  by  the  packers, 
if  they  are  going  to  have  this  same  kind  of  organization  that  they  had  when 
they  were  selling  a  variety  of  commodities,  because  I  do  know  that  that  was 
the  attitude  of  the  packers  and  their  salesmen,  and  I  know  that  tliey  had  a  lot 
ot  live-wire  salesmen,  that  when  they  went  to  a  man's  place  of  business  they 
sold  him  everything  in  hla  line,  apparently  so,  that  they  were  able  to  furnish. 
That  does  not  seem  to  be  the  attitude  now. 

Mr.  Bbed>.  Was  this  period  in  which  the  packers  did  this  the  period  of  the 

Mr.  MiLSOtiBKE.  No,  sir;  during  the  period  of  the  war  I  didn't  have  any  busi- 
ness with  tbe  packers. 

Mr.  Bbebd.  What  Is  that? 

Mr.  MiLBouBNE.  I  say,  during  the  period  of  the  war  1  did  not  have  any 
business  with  the  packers;  I  didn't  sell  the  packers  anything  during  the  period 
ot  the  war.    Not  after  we  went  into  the  war.    We  went  into  the  war  in  '17? 

The  Chaibmak.  Yes. 

Mr.  MiLBouBNB.  I  think  we  did  sell  them  that  year. 

Mr.  Baraa).  What  years  did  you  sell  the  packers?  When  did  you  b^in  to 
sell  them? 

Mr.  M11.BOUBNE.  I  couldn't  tt^ll  you  that.  I  have  been  sellini;  along  for  several 
years. 

Mr.  BsEEit.  Can't  you  remember  when  you  began  to  sell  tliem,  and  how  long 
you  sold  them? 

Mr.  MiLBOxniNE.  No. 

The  Chairman.  Just  about  when,  if  you  can  give  it  approsimately.  Mr. 
Mllboume. 

Mr.  MiLBOxiBNE.  Well,  I  would  say  Ave  years.  I  think  it  is  safe  to  say  that 
I  thing  1  am  safe  on  that.     If  may  be  longer. 

Mr.  Breed.  When  did  you  finish  selling  them? 

Mr.  MiLBoUBNE.  I  think  the  Inst  I  sold  was  In  1917. 

Mr.  Bbbed.  Then  Oiey  stopped  buying  from  you  in  1917? 

Mr.  Mii.BorBNE.  Well,  they  didn't  stop  buying  from  us,  particularly,  that  I 
know  of.  We  didn't  sell  them.  We  had  other  establishments  for  goods,  and 
ns  a  matter  of  fact  the  Qovernment  took  45  per  cent  of  our  stnff. 

Mr.  Bbbed.  Well,  that  is  three  years  before  the  date  of  this  decree.  Is  it 
not? 

Mr,  MiLBOUBNE.  I  don't  know  when  the  decree  was.  When  was  the  decree 
entered? 

Mr.  Bbeed.  The  decree  was  entered  in  February.  1©20. 

Mr.  MxuovBnE.  Wril.  it  was  about  two  years  before  that.  then.  I  think  in 
1917  was  the  last  goods  we  shipped,  to  the  best  of  my  recollection. 

Mr.  Breed.  And  yon  sold  them  for  four  years  prior  to  that? 

Mr.  MnsovBNE.  I  think  so. 
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Mr.  Bbeeu.  Well,  tUen,  wuulil  tlitit  not  bn  iluriiit;  Die  entire  i>er!oil  of  tlie  war. 
from  1914  to  191T? 

The  Chaibman.  VVfll,  wKk'h  war  do  you  refer  to7  When  we  were  at  w»r, 
or  nheu  Eurone  was  ut  wur?    Tbete  Ih  a  distinction. 

Sir.  Bbeld.  Wt;ll,  I  think  we  pretty  Kenerully  know  what  effect  the  World  War 
had  upon  prk-es  iu  tlil!i  cuiintr;  from  the  date  of  ita  tkegtuning  in  lfll4; 
from  1914. 

The  Chairman.  Well,  Just  uimwvr  the  iiueMtlon.  Which  time  do  you  refer 
toV  From  the  time  that  Kuroi)e  wau  In  the  war,  or  the  L'nite<l  States  nni 
In  It; 

Mr.  Breed.  I  think  he  hais  sliowu  pn-tty  clearly 

The  CHAiFiiAN.  Well,  which  years  do  you  refer  to? 

Sir.  Breed.  If  the  commission  Is  not  able  to  determine  from  the  date  glv«i 

The  Chairman.  Well,  do  you  refer  to  from  the  time  that  America  was, In 
the  war  or  from  the  time  that  Eim)pe  was  In  the  war? 

Mr.  Bbked.  Certainly,  if  the  commission  wants  me  to  inform  them  tlint  tbf 
war  beKtm  in  1914 

The  Chaixuan.  We  want  to  know  which  you  mean. 

Judge  Haineb.  a  definite  question. 

Mr.  Hau..  We  want  it  cleared  up  in  the  witness'  mind.  Mr.  Breed. 

Mr.  Breed.  I  think  the  evidence  shows  quite  clearly  to  what  period  I  am 
referring. 

The  Chairman.  Well,  I  asked  you  which  you  mean.  If  you  want  to  state 
that  in  the  record,  do  so ;  and  If  yon  do  not  .we  can  let  the  witness  jniess  at  it, 

Mr.  Brew.  I  think  the  record  shows  for  Itself. 

The  Chaibman.  You  need  not  answer  that  question. 

Judge  Hainer.  He  need  not  answer  that  question  unless  It  is  put  lo  he  cun 
understand  it.  We  do  not  understand  It.  We  request  counsel  to  make  his 
questiOD  more  speclflc. 

The  Chairman.  &Iake  your  question  more  specific  and  clear. 

Mr.  MiLBouBNE.  I  think  we  have  been  confused  somewhat  on  this.  I  think 
once  or  twice  you  were  talking  about  one  year  and  I  had  in  mind  another, 
I  am  not  quite  clear  that  our  minds  meet  on  this. 

The  Chaibman.  Anything  further,  Mr.  Breed? 

Mr.  Breed.  I  have  nothing  further  to  ask. 

The  Chaibuah.  Senator? 

Mr,  Smith.  I  would  like  to  ask  one  or  two  qnestions.  How  much  did  ynii 
mark  your  goods  down  for  sale  in  1921  as  compared  to  the  prices  of  1919? 

Mr.  MiXBOUBNE.  Well,  now,  that  is  a  hard  question  to  answer. 

Mr.  Smith.  Well,  substantially,  as  nearly  as  yon  can. 

Mr.  MiLHOUBNE.  What  do  you  mean  by  marking  my  prices  down? 

Mr.  Smith.  Just  what  I  state.  How  much  did  you  reduce  your  prices  In  your 
effort  to  sell  in  1921  as  compared  to  the  prices  at  which  you  sold  in  1919? 

Mr.  MiLBousNE.  Now,  what  are  you  doing  with  1920?  You  are  skipping  thHt, 
You  are  going  from  1919  to  1921. 

Mr.  Smith.  I  am  jnst  asking  you  one  question,  which  is  1919  and  1921. 

Mr.  MiLBOTJBNE.  Weil,  that  is  what  I  want  to  know.  You  are  asking  me  thp 
difference  between  1919  and  1921. 

Mr,  Smith.  And  1921.  yea. 

Mr.  Milboubne.  Well,  now,  I  won't  state  Just  positively.  I  will  have  to 
give  It  to  you  approximately. 

Mr.  Smith.  That  is  all  I  expect. 

Mr.  MuaouBNB.  Now,  I  haven't  got  the  record.  In  1919  our  prices— well,  thi 
goods  that  were  sold  in  1919,  of  course,  were  packed  In  1919.  And  there  is 
another  thing  that  I  want  to  have  clear  in  your  mind. 

Mr.  Smith.  I  understand. 

Mr.  Mii.BotniNE.  That  our  packing  season  begins  In  .August. 

Mr.  Smith.  I  imderstund. 

Mr.  Mii.BOURRE.  And  the  goods  are  usually  sold  between  then  and  GhristmaB. 

Mr.  Smith,  Yes.  I  understand. 

Mr.  MiLBouRNB,  If  they  Ret  past  Christmas  they  go  Into  1920;  It  is  the  pail: 
of  the  preceding  year. 

Mr.  Smith.  Of  1919. 

Mr.  MiLBoi-RNE.  I  should  say  the  pock  of  1919  which  was  sold  in  I»19 
an<l  1920  averaged  about  $1.60  a  dozen  for  3s. 

Mr.  Smith.  What  did  you  sell  in  1921  at.  this  year? 
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Mr.  MrLBotTiNE.  Well  uow.  that  does  not  flgure,  because  we  packe<l  In  1920. 
We  packed  do  3s  ;  we  packed  all  2b. 

Mr:  Smith.  Then  compare  the  2s  of  your  pack  of  1919  with  the  price  that 
jou  offered  to  seU  2s  in  1921  at. 

Mr,  MiLBOUBKB.  Well,  the  pack  of  1S19  on  2h,  I  imagine  that  the  average 
price  was  S1.25  a  dozen.  We  offered  them  and  have  been  ofCerinji  them  at  85 
cents.    We  did  offer  in  1920  at  85  cents  a  dozen. 

Mr.  Smith.  Now  don't  you  know  that  the  retailers  in  Buffalo,  to  illustrate, 
were  well  supplied  with  canned  tomatoes  during  1921,  and  that  the  public 
wuiild  QOt  buy  them  at  the  prices  at  which  they  offered  tJiem? 

Mr.  MiLBOUBKE.  No,  sir,  I  don't  know  that 

Mr.  Smith.  Don't  you  know  that  that  waa  really  the  trouble  about  tht> 
wholesalers  handling  them;  that  they  eonld  not  get  the  prices  at  which 
you  priced- your  goods? 

Mr.  MiLBOURpiB.  I  don't  know  that.  I  do  kD«w  that  the  goods  that  were 
being  sold  at  the  prices  at  which  they  were  being  held  by  the  retailers  were 
much  higher  than  what  seemed  to  me  a  fair  profit— because  I  took  some 
trouble,  I  had  my  wife  do  it,  look  into  what  retailers  were  selling  canned 
tomatoes  at,  and  It  was  much  larger  than  what  it  seemed  to  me  would  be  a 
fair  profit  on  the  price  at  which  I  was  willing  to  sell. 

Mr.  Smith.  Were  not  the  retailers  stocked  up  with  goods  that  they  bought 
at  the  prices  at  which  the  pack  for  1919  sold? 

Mr.  M11.BOUBNE.  I  don't  know.  But  should  they  hold  them  until  they 
could  dkpose  of  them,  based  on  the  prices  of  1919,  if  they  carried  them  over? 

Mr.  Smith.  Now  don't  you  know  that  that  was  really  the  trouble  in  handling 
these  goods? 

Mr.  MiLsouBNE,  I  assume  that  that  was  part  of  the  trouble.  Don't  misunder- 
atana  me,  I  don't  want  to  be  unreasonable.  I  am  not  saying  that  the  whole 
trouble  was  on  the  wholesale  grocer.  I  only  made  the  statement  which  is 
true,  that  the  wholesale  grocer  at  present,  if  I  am  to  Judge  by  what  I  am 
told,  is  not  interested  in  pushing  the  sale  of  canned  tomatoes. 

Mr.  Suith.  Don't  you  know  why? 

Mr.  MitBOt'RSE.  That  our  business  does  need  somebody  with  a  force  caoa- 
ble  of  distributing  it  that  will  push  its  sale. 

Mr.  Smith.  Well,  don't  you  know 

Mr.  MiLimuRNG  (interposing).  And  I  believe  that  the  packers  will  do  It. 

Mr.  Smith.  Well,  I  didn't  ask  you  that. 

Mr.  MII.B0UBNE.  Well,  you 

Mr.  Smith.  I  didn't  ask  you  that.  It  is  all  right  for  you  to  give  the  answer, 
bat  I  didn't  ask  you  that.    I  would  just  like  you  to  answer  what  I  a!<lc 

Mr.  JIiLBouRNE.  But  I  understand  further  that  you  asked  me 

Mr.  Smith.  Just  answer  my  question. 

The  Chairman,  Let  hint  put  n  question,  Mr.  Milboume. 

Mr.  MiLBOUBNE.  Yes. 

Mr.  Smith.  Don't  you  know  that  the  retailers  were  unwilling  to  buy  at 
the  prices  at  which  the  goods  were  offered,  and  that  was  why  the  wholesalers 
did  not  press  the  sale,  because  they  could  not  s^l  them? 

Mr.  MiwiouRRE.  I  don't  know  that,  no,  sir. 

Mr.  Smith.  To  whom  did  you  sell  the  larger  part  of  your  pack  of  1919? 
To  the  live  meat  packers,  or  the  wholesale  merchants? 

Mr.  MiLBOiTBNE.  I  didn't  sell  any  to  the  meat  packers,  as  I  remember.  I 
doa't  think  so. 

Mr.  Smith.  You  didn't? 

Mr.  MiLBOiTKNE.  No,  sir. 

Mr.  Smith.  Then  they  didn't  help  you  distribute  your  pack  of  1919? 

Mr.  MiLBOUBNE.  I  didn't  have  to  have  anybody  help  me  in  1919. 

Mr.  Smith.  Who  did  you  sell  them  to? 

Mr,  MiLBOUBNE.  The  Government  took  about  45  per  cent  of  them. 

Mr.  Smfth.  Don't  you  know  that  the  Government  was  also  selling  nil  over 
the  country  at  auction  In  place  after  place,  canned  tomatoe*? 

Mr.  MiLBOUBNE.  Now,  what  are  you  talking  about  now 

Mr.  Smith.  And  during  1921? 

Mr.  MiLBOUBNC  That  happened  during  the  Inst  two  or  three  yeara. 

Mr.  Smith.  During  the  spring  of  1921  during  this  last  year  hasn't  the  Gov- 
ernment been  holding  auctions  and  selling  tomotoes  nearly  all  over  the  country? 

Mr.  MiLBOUBNB.  In  1921? 
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Mr.  Smith.  In  16SL 

Mr.  MnsocBHB.  Not  that  I  know  of,  no,  sir.    Not  to  my  knowledge. 

Mr.  SuiTH.  Isn't  the  Oorernment  doing  It  now? 

Mr.  M11.BOUBHE.  Not  to  my  knowledge. 

Mr.  Smith.  You  have  not  kept  up  with  the  auction  sales,  have  yon? 

Mr.  MiLBOCBNX.  No,  sir. 

Mr,  Smith.  If  the  Government  was  aelling  canned  tomatoes  In  the  early  part 
of  1921  at  whatever  they  would  brtn^  at  auction,  at  their  various  depots,  and 
you  put  your  prices  at  prices  higher  than  these  goods  were  selling  at  auction, 
wouldn't  that  be  a  reason  why  the  wholesalers  wonid  be  discouraged  In  an 
effort  to  handle  your  goods? 

Mr.' Mn-BOUBNE.  1  think  that  question  answers  itself. 

Mr.  Smith,  Well,  wtll  yoo  answer  ItT 

Mr.  MiLBouBNE.  You  say  what  do  I  think?  Certainly  I  think  so.  Every- 
body would  think  that.         * 

Mr,  SMrrR.  You  have  not  looked  over  the  schedules  of  Bales,  as  I  understand 
you,  at  the  depots,  by  the  Qovernment? 

Mr.  MiLBOuaNB,  Not  recently,  not  recently;  no,  sir. 

Mr.  Smith,  Not  in  the  early  part  of  this  year? 

Mr.  MiLBOUBNK.  No,  sir. 

Mr.  Smith.  Or  the  latter  part  of  last  year? 

Mr.  MiLBouBNE.  Well,  I  probably  did  the  latter  part  of  last  year. 

Mr.  Smith.  You  did? 

Mr.  MiLBouBNU.  I  wouldn't  say  about  the  date.     I  don't  know. 

Mr,  Smith.  And  your  1919  pack  you  sold  through  the  wholesale  mer- 
chants? 

Mr,  MiLBouBNE.  Well,  a  great  deal  of  it;  yes,  sir. 

Mr,  Smith.  You  didn't  sell  any  of  Its  through  the  packers? 

Mr,  MiLBOUBNK.  No,  sir. 

Mr.  Smith.  Did  you  sell  any  of  yonr  1918  pack  through  the  packers? 

Mr.  MiLBOCBNE,  No,  sir.  But  we  are  not  espectluE  to  have  another  war  to 
be  able  to  sell  them. 

Mr.  Smith.  The  last  sales  yon  sold  through  the  packers  were  the  1917  pack? 

Mr.  MiLBoUBNE.  That  is  my  recollection,  without  having  the  record.  That 
Is  my  opinion ;  yes,  sir. 

Mr.  Smith.  And  the  wholesalers  In  America  took  charge  of  your  1918  and 
1919  pack? 

Mr.  MiLBOOBNE.  No,  they  didn't  take  charge  of  41icm. 

Mr.  Smith.  Well,  they  handled  them? 

Mr.  MiLBOUBNE,  We  sold  them  to  the  wholesale  grocers  and  to  some  so- 
called  chain  stores,  wherever  we  could  get  a  enatciiner. 

Mr,  Smith.  Well,  the  market  absorbed  them? 

Mr.  MiLBOTJBNE.  Yes,  sir. 

Mr.  SwrrH.  And  the  wholesalers  did  not  hesitate  to  handle  them? 

Mr.  HiLBomNE,  Yes,  sir. 

Mr.  SurrH.  But  in  1921  they  were  not  In  a  position  to  push  the  sales? 

Mr.  MnsDUBNB.  They  did  not  push  the  sales. 

Mr.  Smith.  Could  they  push  them  against  retail  trade  of  the  kind  I  re- 
ferred to  by  retail  aoctlon  sales  by  the  Government  of  the  kind  I  spoke  to 
you  about? 

Mr.  MiLBOt.-BNB.  If  those  conditions  eslst  which  yon  say,  why  they  couldn't 
push  them,  but  maybe  somebody  else  would.  If  one  man  would  not  xnish  tbem, 
we  would  like  to  get  somebody  else  to  get  a  chance. 

Mr.  Smith.  Well,  If  the  retailer  conld  not  buy,  nobody  could  push,  could 
they?    Nobody  could  push  the  goods  unless  you  could  get  buyers  and  get  the 

Mr.  MnaouBNE.  Well,  there  is  difference  in  salesmanship. 

Mr.  Smith.  If  the  retailer  was  getting  his  stuff  as  the  result  of  the  Gov- 
ernment unloading  this  large  supply,  nobody  could  push  them,  could  they? 

Mr.  Bbeid.  With  success? 

Mr.  SwriH.  With  success? 

Mr.  MiLBOUBNB.  When  you  are  spenkli^  about  the  Government,  I  happen 
to  know  that  the  Government  has  been  in  the  market  and  bought  stuff  wltWn 
the  last  60  days. 

Mr.  Smith.  Bonglit  what? 

Mr.  Mii.BouitME.  Tomatoes,  canned  tomatoes. 
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Mr.  Dailt.  They  have  dose  that  contlnuoaaly,  haTen't  they,  evea  dnrlng. 
these  auction  sales  of  the  last  three  years? 

Mr.  MnsouHRE,  Yea,  sir. 

Mr.  SuiTH.  Do  canned  tomatoes  deteriorate  with  age? 

Mr.  MnaouBNK.  Why  I  assatne  they  do;  yee,  sir. 

Mr.  Smith:.  For  what  period  of  time  do  they  remain  good? 

Mr.  MiLBOtiHNE.  I  couldn't  answer  that  question.  Thaf  would  depend  a 
great  deal  on  the  kind  of  storage,  and  the  way  they  were  prepared,  and  a 
great  many  things  would  be  controlled  by  It. 

Mr.  SuiTH.  Tlie  only  time  you  are  familiar  with  the  activity  of  the  meat 
packers  in  Belling  these  canned  tomatoes  was  in  the  four  years,  through  the- 
pack  of  1917,  which  was  sold  in  1918? 

Mr.  MnsouBHB.  No,  sir ;  I  wouldn't  aay  that.  Now,  I  answered  hlB  ques- 
tion— he  asked  me  to  establish  a  period  of  time  In  which  I  dealt  with  thfr 
packers.  I  am  not  able  to  do  it.  But  I  said,  in  order  to  be  safe  I  would 
say  Ave  years.  It  was  probably  longer  than  that.  But  I  have  In  my  mind — 
I  only  know  that  prior  to  the  war  that  for  several  years  I  did  sell  quite  a 
block  of  stufC  to  Swift  and  Armour  and  to  Wilson,  the  three.  I  don't  know 
whether  It  was  Ave  years,  or  seven  or  eight  years,  but  I  am  certain  that  it 
was  as  much  as  five  years.  I  was  only  making  that  statement  in  order  to  be- 
withln  bounds. 

Mr.  Smith.  There  is  no  fixed  period  when  tomatoes  deteriorate,  is  thraeT 
It  depends  npon  the  character  of  the  packing  and  the  character  of  the  way 
in  which  they  are  tak^i  care  of? 

Mr.  MiLBotrBNB.  Well,  I  suppose  we  assume  that  everything  begins  to  de- 
teriorate at  once.  You  talk  about  a  beginning — a  beginning  to  deteriorate. 
Everything,  when  It  ceases  to  live,  b^ns  to  deteriorate. 

Hr.  Smith.  And  a  canned  tomato  begins  to  deteriorate  at  once?  I  was  un- 
der the  Impression — aren't  they  gowl  for  a  year  or  two,  when  properly  canned,, 
or  two  or  three  years? 

Mr.  BdHSOUKNii.  Well,  a  refrigerator  et^  la  supposed  to  be  good  for  a  year, 
but  It  begins  to  deteriorate. 

Mr.  Smith.  I  was  not  asking  about  the  deteriorating  of  eggs ;  I  was  asking 
you  to  give  an  estimate  about  tomatoes. 

Mr.  M11.BOUBHB.  I  don't  know ;  1  could  not  tell  you  when  it  does  begin  to  de- 
teriorate ;  I  don't  know ;  I  couldn't  do  that. 

Mr.  Smith.  Doesn't  a  good  canner  guarantee  his  canned  tomatoes  for  a 
couple  of  years? 

Mr.  MiLBOURNE.  No.  sir. 

Mr.  Smith.  For  12  months? 

Mr.  MiLBovBNE.  No,  sir. 

Mr.  Smith.  SIk  months? 

Mr.  MnBOCBKB.  Six  months,  or  until  the  lat  of  July  following'  the  date  of 
sale.  The  guarantee  Is  against  springs  and  swells— against  spoilage,  in  other 
words. 

Mr.  Smith.  Now,  the  Government  has  been  selling  the  canned  tomatoes  that 
it  bought  In  connnection  with  the  war,  and  buying  freeh  tomatoes,  hasn't  It? 

Mr.  MiiAoirKNE.  Yes;  hence  another  reason  for  putting  on  the  market  the 
Btuff  at  a  cheap  price  that  you  are  trying  to  compare  with  our  fresh  goods. 

Mr.  Smith.  But  yonr  fresh  goods  had  to  compete  with  those  accnmulated 
stocks  that  were  sold  away  down  In  price,  didn't  they? 

Mr.  MiLBOCBKB.  Yes ;  and  the  retailer  was  buying  that  stuff  and  selling  it 
to  the  trade;  and  unless  somebody  might  have  induced  him  to  bay  better, 
fresh  goods  and  Inmish  it  to  the  trade,  which  would  help  to  unload  some  of 
our  goods,  we  had  no  chance  to  compete  with  the  Government. 

Mr.  SuriH.  The  older  It  was  the  quicker  it  was  unloaded,  wasn't  It? 

Mr.  MiLBOtiBNK.  We  had  no  chance  to  conyjete  with  the  Government.  The 
Government  was  advertising  these  goods  all  over  the  country.  Nobody  was 
ndvertiHing  ours.    The  Govemm.ent  was  advertislnf-  its. 

Mr.  Smith.  The  wholesaler  could  not  compete  well  with  the  Government, 
could  he? 

Mr.  MnaooiNE.  He  wasn't  trying  it.  If  he  could  buy  Government  goods 
two  years  old  at  less  than  ours,  he  would  buy  them ;  he  bonght  the  Government 
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Mr.  SuiTU.  It  ivas  tlie  ubnoruuil  condition,  then,  Incident  to  the  Oovfrnmciii 
selling  itj!  nct'Uiiiiiiiilutttl  stock  that  coofronte^t  youi 

Mr.  MiLBouuNc  Well,  after  all,  may  I  not  siiijKWit — not  to  answer  yonr  ques- 
tion—that that  Is  pant  history.    What  we  are  looking  to  is  the  future. 

Mr.  SuTTH.  It  la  not  pant  history,  yet.  Is  It! 

Mr.  UiLitot-BNE.  Wliat! 

Mr.  SuiTK.  Till-  (^overiiiuent  la  Htltl  setltng  it. 

Mr.  MiiJtouHNE.  Mayhe.  Not  enough  to  hurt  anybmly.  We  are  not  nfrahl 
of  what  the  Oovennneut  has  un  hand  now,  so  tat  as  the  best  Information  I  cod 
get  would  Indkate  Thej-  uiay  have  sold  odd  lots  of  prui-tlciilly  vra&hed  over 
stuff  that  they  dlsiHwetl  of,  but  not  enough  to  alTect  the  mitrket, 

Mr.  Smith.  Why  didn't  you  go  out.  iind  buy  the  tomatoes  that  your  producers 
wanted  to  sell? 

Mr.  MiLBOtJBME.  What? 

Mr.  ^MiTH.  Why  didn't  you  buy  the  raw  goods  and  go  on  canning  this  year? 

Mr.  MiLBOURNE.  The  farmers  did  not  have  theiu ;  they  did  not  grow  theui. 

Mr.  Smith.  They  <ild  not  grow  any? 

Mr.  MirjiouBNG.  Tliere  were  not  enough  tomatoes  grown  In  our  county  to  run 

Mr.  Smith.  Do  you  know  why  they  didn't  grow  them? 

Mr.  MiLBOUBNE.  Because  they  couldn't  get  contracts. 

Mr.  SuiTH.  Oh,  you  would  not  give  them  contracts? 

Ur.  MiLBouKNE.  In  tlie  spring,  before  they  plantetl  them. 

Mr.  Smith.  Why  didn't  you  give  them  contracts? 

Mr.  MiLBoUKKE.  Because  I  was  not  able.  In  the  first  place  I  had  my  goods 
on  hand  packed  a  year  before.  The  wholesale  grocers  would  not  give  me  any 
orders  for  futures. 

Mr.  Smtth.  And  yon  just  would  not  give  the  farmers  any  contract  because 
yon  had  goods  on  hand? 

Mr.  Mii-BotmNF,  Yes,  sir ;  that  is  one  of  the  reasons. 

Mr.  Smith.  Well,  tiiey  had  been  your  customers.  Wasn't  it  your  duty  to  go 
and  buy  from  tUem  and  give  them  contracts  even  if  you  ha<l  the  gopds  on  hand? 

Mr.  MiutouRNE.  Not  unless  I  could  jiay  for  them,  because  I  couldn't  sell  the 
goods  I  had  on  hand. 

Mr.  SuiTK.  Well,  then.  ouRhtn't  the  same  rule  to  apply  to  the  wholesalers 
and  i^tailers? 

Mr.  MjLBouiut'E.  I  suppose  it  should. 

Mr.  Smith.  I  have  no  further  questions. 

The  Chairman.  Anything  further,  Mr.  Breed? 

Mr.  Bbeeo.  No, 

The  Chaibman.  Mr.  Stevens! 

Mr.  Stevkns.  I  would  like  to  ask  one  question.  Well,  Mr.  Daily  may  hare 
some  questions. 

The  Chaibman.  Mr.  Dally,  have  you  anything? 

Mr  Daily.  Just  tell  the  witness  that  I  am  not  partJctilarly  hostile  to  the 
canning  Industry. 

Mr.  MiLBOt'BNE,  Well,  1  hope  no  one  Is. 

Mr.  Daily,  Well,  I  don't  want  the  witness  to  gather  from  the  trend  of  my 
questions  any  notion  that  I  was  hostile. 

Mr.  MiLBOUENB.  I  am  not  hostile  to  anybody,  but  we  are  very  ansions  to 
have  an  outlet  for  our  product,  if  it  is  possible. 

Mr,  Daily.  Well,  my  children  do  not  get  their  breakfast  or  their  supper  un- 
less the  cnnnlns  Industry  tiirlves.  Now.  with  that  thought  in  mind  1  will  f!o 
a  head  and  question  you.     So  that  I  am  right  with  the  tanner. 

There  are  a  number  of  notes  that  I  took  during  your  testimony,  Mr.  Mel 
bourne.  I  can  appi'eclate  that  going  on  the  stand  and  being  asked  these  qn€s- 
tlons  suddenly,  after  a  long  trip  down  from  BuRalo,  and  getting  up  against  thi- 
Jobbing  trade  In  the  present  condition,  that  pos&lbly  you  might,  be  a  little  bil 
confused,  and  luaybe  I  can  help  you  on  some  nf  these  things.  But,  first  of  all, 
bow  many  years  have  you  been  a  canner  of  tomatoes? 

Mr.  MilboUbne.  About  23  years. 

Mr.  Daily.  About  23  years;  you  have  been  canning  tomatoes  now  23  years! 

Mr.  MiLBOURnu.  Yes,  sir. 

Mr.  Daily.  Whiit  relative  position  do  i 
nlng  Industry?  l.et  me  put  it  this  way: 
packed  than  any  other  staple  vegetable! 

Mr.  Mii-noVBriE.  I  think  so:  yes,  sir. 
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Ur.  Daily.  In  other  words,  it  is  probahly  the  largeet  pack  of  staple  vege- 
tables packed  by  the  cfttmtng  induatry? 

Mr.  MiisouBNE.  Yea. 

Mr.  Daily.  Tomatoes  grow  upon  tlie  leiiBt  escuae,  do  they  not; 

Tlie  Chaibman,  Did  you  ever  try  to  raise  them? 

Mr.  MiLBOu&NB.  I  can  not  convince  tbe  growers  of  that  fact 

Mr.  Daily.  Mr.  Milbounie,  that  glorious  sectioD  of  the  country  from  Wil- 
mington down  to  Cape  Cbartea  la  known  realtj'  as  the  heart  of  the  tomato-cau- 
jilng  Industry,  tsn't  it? 

Mr.  MiLBOUHNE.  With  a  part  of  Jersey  throwTi  in;  yes.    That  is  packing  less, 

Mr.  Daily.  I  mean  tlie  tri-States. 

Mr.  MiiAounNE.  Yes. 

Mr.  Daily.  They  dominated  tbe  tomato  packing  until  the  last  few  years, 
maybe? 

Mr.  MiLBOUBNE.  Yes. 

Mr.  Daily,  Now  they  are  getting  some  tomatoes  from  California  and  the 
West.  But  what  1  am  getthkg  at  is  thia:  There  are  how  many  ciinnera,  do 
you  tutow,  in  Maryland  and  Delaware,  of  tomatoes? 

Mr.  MiLBOURNE.  Well,  if  you  take — it  is  hard  to  estimate,  becauae  there  are 
u  number  of  people  that  call  theuiselves  canners  that  are  really  verj'  small. 
I  should  say  if  you  include  all  it  would  be  from  four  liundreil  to  five  hundred. 

Mr.  Daily.  It  has  been  your  experience  as  a  canuer  tliat  it  has  been  exceed- 
ingly difficult  In  the  past  to  forecast  or  estimate  the  total  of  the  tomato  pack 
prior  to  the  completion.  lu  other  words,  what  has  been  your  ability  on  the 
first  day  of  September  to  fix  tlie  tomato  pack  for  the  year?  Have  you  been 
able  to  do  it  pretty  much? 

Mr.  MiLBOUBHs.  Well,  not  accurately,  of  course.  Of  course  we  have  all  made 
bad  guessea. 

Mr.  Daily.  Havn't  those  bad  guesses  been  very  Irequent  In  the  past  23  years? 
I  dou't  mean  you  ])articularly ;  I  meau  the  industry. 

Mr.  MiLBorBNE,  I  don't  know — I  don't  think  so. 

Mr.  Daily.  Hasn't  it  been  repeatedly  going  out,  as  a  niiitter  of  keeping  in- 
formed, that  the  tomato  crop  was  ruined,  and  then  the  tomatoes  have  kept 
popping  up  and  be  canned  until  Thanksgiving  time? 

Mr.  MiLBOUBNE.  I  would  say  that  has  frequently  happened,  that  the  season 
has  been  prolonge<l  because  of  good  weather,  and  a  lot  of  late  planting  did 
mature  which  under  ordinary  conditions  would  be  killed  by  frost  about  the 
first  of  October. 

Mr.  Daily.  This  brings  me  around  to  my  previous  question  as  to  its  ability 
to  grow  on  the  slightest  provocation.  In  other  words,  you  can  not  go  Into  the 
tomato  acreage  and  indicate  or  flr  with  any  degree  of  accuracy  Just  what  the 
yield  la  going  to  be! 

Mr.  JIiLBOUBWE.  WeL,  I  didn't  aay,  and  I  wouldn't  say  within  a  degree  of 
accuracy  ;  you  can  to  some  degree. 

Mr.  Daily.  Well,  I  wouldn't  say  within  a  degree:  that  was  exaggerated. 

Mr.  MiLBOUBNE.  It  has  frequently  been  larger  than  was  expected,  and  some- 
times it  has  been  the  other  way, 

Mr.  Daily,  Isn't  it  true  tfiat  a  number  of  times  within  the  last  23  years 
that  the  forecast  or  prediction  concerning  the  tomato  pack  baa  been  found  to 
be  completely  erroneous ;  that  Is,  now,  when  I  say  completely  erroneous  I  mean 
this:  Erroneous  to  upset  completely  the  calculations  of  those  who  bought 
futures?    In  other  words— ^ 

Mr,  MiLBOUBNE  (Interposing).  Well,  if  they  were  speculating  on  a  crop  it 
might  be  so.  Some  people  that  may  have  been  convinced — if  you  will  permit 
me  to  answer  your  question  this  way,  and  that  Is  only  my  observation :  A 
man  who  has  brought  futures  on  the  expectation  that  there  would  be  a  abort 
crop,  and  he  was  deceived,  the  crop  was  larger,  why  he  may  have  been  deceived, 
but  I  don't  think  the  average  packer  who  has  tried  to  keep  posted  on  weather 
coDditioos  and  on  tbe  acreage  and  all  that  sort  of  tblDg,  has  been  very  greatly 
deceived  by  the  first  of  September. 

Mr.  Daily.  I  do  not  wish  to  Indicate,  neither  do  I  insinuate  in  the  slightest 
d^ree.  that  any  canuer  ever  gave  out  any  wrong  opinion.  I  do  not  mean  that — 
I  mean  that  honestly. 

Mr.  MiLBOUBNE.  No. 

Mr.  Daily.  But  in  the  enthusiasm  of  sales  campaigns  that  have  existed  at 
some  time  past  in  regard  to  tomatoes,  entbusastic— if  you  wl^  to  put  it  that 
way— reports  concerning  the  shortage  of  tomatoes  have  been  given  out,  and  the 
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trade  have  bougbt,  tbat  is.  tbe  wboleaale  grocers  bare  bou^t,  and  tbe;  in 
turn  bave  encouraged  their  retail  grocen  to  bny— «heck  me  up  if  I  am  not 
right  after  1  have  completed — and  then  after  the  pack  was  completed  It  was 
found  that  there  was  a  very  much  larger  pack  than  anticipated,  and  immedi' 
atel;  the  price  fell  ott,  with  a  consequent  loss  to  the  wholesale  grocer  and  the 
letaller.  At  least  he  would  be  able  to  bay  cbeaper.  Now  that  is  a  very  long 
and  Involved  statement,  but  I  think  you  as  a  tomato  canner  follow  it.  Hasn't 
that  been  a  number  of  time  tbe  experience  of  the  trade? 

Mr,  MtLBOUBNE.  I  Imagine  it  has.  And  when  I  say  "  imagine,"  I  think  it  has 
I  have  been  told  practically  that  very  thing  by  wholeBalers,  and  if  you  have 
been  following  up  the  kind  of  statements  T  have  been  making,  without  any 
attempt  or  any  feeling  on  my  part,  I  have  some  very  good  friends  among  the 
wholesale  grocers. 

Mr.  Daily.  I  know  you  have,  Mr.  Mllbourne. 

Mr.  M11.BOUBNE.  But  I  have  been  told  by  wholesale  grocers  that  very  story 
and  they  have  given  that  as  tbe  reason  why  they  were  not  interested  in  toma- 
toes and  were  only  going  to  feed  them  out  as  they  got  tbe  orders.  And  if  you 
go  and  tell  them  now  that  the  situation  Is  short,  they  will  say,  ■'  I  have  heard 
Ihat  old  story  befote." 

Mr.  Daii.v.  That  is  just  exactly  what  I  meant ;  that  there  is  a  sentiment  lu 
the  trade-  -  ■ 

Mr.  MiLsouRNE.  Against  tomatoes? 

Mr.  Daily.  No,  not  against  tomatoes,  but  by  reason  of  their  record,  that  they 
are  unsafe  to  deal  in  when  it  comes  to  high-priced  goods.    Now  is  that  not 

Mr.  MiLBouBNE.  Well,  the  price  is  not  high  sow. 

Mr.  Daily,  Well,  maybe  not  comparatively,  but  I  do  not  believe  I  could  buy  a 
CHI'  of  tomatoes  on  the  peninsula  to-day.  No.  3  tomatoes,  under  $1.3S.  could  I? 

Mr.  MiLBOUsKK.  No,  and  the.v  couldn't  even  produce  them  at  any  time  in  the 
last  three  years  for  $1.35. 

Mr.  Daily.  I  know  that,  hot  prior  to 

Mr.  MnjKH'BNE.  That  is  another  thing,  if  you  will  permit  me  right  there. 
Mr.  Dally,  it  is  my  idea  of  this  business  that  the  cost  of  production  should  have 
something  to  do  with  the  sale  price. 

Mr.  Daily.  I  do,  too,  Mr,  Mllbourne,  and  so  does  the  wholesale  grocery  trade 
on  that  22i-cent  sugar,  for  instance. 

Mr.  MiLBOUBHK.  Tes. 

Mr.  Daily.  They  are  just  as  sore  on  sugar  as  they  are  on  tomatoes.  They 
lire  in  the  same  boat  as  you  are.  They  contracted  at  22J  cents  and  sold  at  6  or 
7  cents,  didn't  they,  Mr.  Stlx? 

Mr.  Sth.  Down  to  5  cents. 

Mr.  Daily.  Down  to  5  cents.  I  don't  know.  Isn't  It  true,  Mr.  Milboume, 
tliftt  ordtnflrily  speaking,  prior  to  '19— well,  I  don't  have  to  ask  you  about  the 
Almanac,  but  you  know  and  I  know  in  the  trade  that  It  was  quite  common  for 
No,  3  tomatoes  to  be  around  75  and  80  cents  and  85  cents  prior  to  19147 

Mr.  MiLBOTjRnB,  Well,  1914? 

Mv.  Daily.  Let  me  refresh  your  memory. 

Mr.  Mn-BotiBNE.  I  understand.  I  get  your  question.  It  would  hardly  come 
up  as  far  as  1914,  when  you  are  talking  about  75  cents.  I  think  you  would  have 
to  go  bftck  to  1911  or  1912  or  tliereabouts.  It  might  have  been  for  a  short 
period,  but  the  average  of  price  I  don't  think  was  down  to  those  figures  after 
1911. 

Mr.  Daily.  Well,  then  the  Almanac  Is  wrong,  because  In  1914  they  give  the 
price  at  65  cents, 

Mr.  MiLBoTJBNE,  When  Is  that? 

Mr.  Daily.  January,  1915, 

Mr.  MiLBOUBNE,  For  three  years? 

Mr.  Daily,  I  don't  want  to  press  you  too  rapidly,  and  I  don't  want  you  to 
get  your  years  confused.  Now  yon  said  that  you  dld't  think  that  this  low  price 
for  tomatoes  came  up  to  after  '19 — what  was  it? 

Mr.  Mn-BotTBNE.  I  said  1911  or  1912, 

Mr,  Daily.  1911  or  1912. 

Mr.  MiLBOURNE.  I  am  talking  about  an  average  price.  What  you  are  speak- 
ing of  there  is  about  some  particular  month  that  might  be  low. 

Mr,  Dati.y,  No;  I  am  giving  you  six  months,  Mr,  Milboame.  I  intend 
doing  that.  In  January,  1915,  they  were  65  cents,  and  in  July,  1915,  they 
were  67J  cents. 
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Mr.  MiLBOTJSNK.  Ib  that  8's? 

Mr.  Daily.  3'h;  yes.  sir. 

Mr.  M11.BODI1NE.  Well,  I  lost  sight  -ot  that.  1  didn't  have  them.  1  never  sold 
tomatoes  at  any  such  prices. 

Mr.  Daily,  Then  when  the  demand  for  tomatoes,  by  reason  ot  the  conditions 
obtaining  at  that  time,  came,  they  Jumped  up  to  a  dollar  in  1916,  and  then  they 
went  back  to  95  cents  in  July,  1916;  then  In  January,  1917— and  that  was  a 
few  months  before  we  went  Into  the  war,  that  is,  the  United  States — they  were 
$1,30.  And  then  they  Jumped  all  the  way  up  to  $1.85  and  the  opening  price  in 
19171  and  In  1918  that  was  the  record  high  price  from  the  canner,  $1.85.  And 
I  agree  with  you  that  the  coat  of  production  warranted  that  price. 

Mr.  M11.BOUBRE.  There  was  lees  profit  in  them  at  that  price  than  there  was 
in  those  other  years  when  they  were  up  to  Sl-^  or  $1.20. 

Mr.  Dailt.  Isn't  it  true,  Mr.  Milbourne,  that  despite  the  acknowledged 
warrant  for  that  high  price,  and  despite  the  fact  that  during  the  season  after- 
wards spot  sales  were  made  as  high  as  $2.21! 

Mr.  MiLBOUBNE.  I  dou't  loiow. 

Mr.  Dah.t  (continuing).  That  tomatoes  never  remained  over  $2  very  long, 
did  they?    You  said  you  didn't  icnow  of  any  sales  over  $27 

Mr.  MiLBouBRC  I  don't  know  of  any  sales  over  $2.  I  didn't  make  any  at  $2. 
'     I  did  hear  of  some  at  $2.10.    I  don't  know  of  any  above  $2,10. 

Mr.  Dailt.  As  a  matter  of  fact,  isn't  it  true  that  whenever  tomatoes  ran 
around  $1.85  or  $2,  during  that  year  or  two,  that  there  was  an  immediate 
stoppage  In  the  demand ;  la  other  words,  didn't  you  get  "the  impression  tliat 
the  consumer  didn't  want  to  buy  tomatoes  that  were  produced  on  a  $1.85 
cost  basis? 

Sir,  MiLBOUBXE.  No,  sir ;  my  own  impression  about  that  was  that  they  bought 
them  better  then.  They  liked  stuff  when  tt  was  high,  until  the  Government  put 
It  on  the  market  at  s  cheaper  price. 

Mr.  Daily.  Well,  of  course  that  happened,  too,  to  the  Government,  and  we 
all  knew 

Mr.  MiLBouBHG  (interposing).  Why,  It  seemed  to  be  easier  to  sell  goods  when 
they  were  $2  a  dozen  than  afterwards. 

Mr.  Daily.  Why,  sure  It  was.  Everything  was  cleaned  off  the  floor  as  aoon 
as  It  was  packed.  But  the  Government  bought  a  lot  of  that  stuff,  didn't  they, 
Mr.  Milbourne? 

Mr.  MiLBOTJBNE.  Yes ;  they  requisitioned  45  per  cent  of  It. 

Mr.  Daily.  The  Government  requisitioned  4S  per  cent  of  It,  and  naturally  the 
wholesale  grocer  and  the  retail  grocer  and  the  cliain  store  did  not  want  to 
get  left,  and  he  had  to  buy  if  he  wanted  to  or  not. 

Mr.  MiisotmNE.  Well,  you  asked  me  if  It  was  difficult  to  sell.  It  was  not 
difficult  to  sell  until  the  break  came. 

Mr.  Daily.  I  am  glad  for  the  correction,  Mr.  Mllboume.  It  was  not  dlffl- 
cult  for  you  to  sell. 

Mr.  Milbotjrse.  Well,  it  was  not  ditlicult  for  the  retailer  to  sell,  either.  I 
saw  some  of  that, 

Mr.  Daily.  Yes;  that  Is  an  arguable  point,  though.  I  am  on  the  selling  end 
of  it,  and  I  am  not  quite  ready  to  acc^t  that. 

Mr.  MiLBOiniNE.  You  may  know  more  about  that  than  I  do,  Mr.  Daily. 

Mr.  Smith.  Here  Is  a  quest'nn  T  want  to  ask  you.  What  was  the  highest 
price  the  Government  paid  for  No.  3  tomatoes  to  the  canner? 

Mr.  MiLBOURHE.  The  highest  I  know  was  $1,99. 

Mr.  SMrrH.  $1.96.    They  paid  during  1918 

Mr.  MiLBOimwE.  Tou  are  talking  about  buying.  I  don't  know  what  they 
bought  The  stuff  that  they  requisitioned  was  at  a  act  price.  I  don't  know 
that  they  bought  anything  on  absolute  purchase.  I  don't  know  anything  about 
that.    We  did  not  sell  them  and  did  not  try  to  sell  them, 

Mr.  Daily.  Well,  let  me  put  It  this  way :  Do  you  know  the  highest  price 
paid  bs  the  Government  during  1917  or  1618? 

Mr.  MiLBCtuBNE.  No,  sir. 

Mr.  Daily.  I  thought  you  indicated  that  there  was  $1.99  paid. 

Mr.  MitBouBNE.  I  said  that  is  the  highest  they  paid  ns— paid  by  the  Govom- 
meot.  That  is  the  highest  that  we  received,  and  that  Is  the  highest  that  I 
knew  about, 

Mr.  Daily.  Well,  it  Is  natural  to  assume  that  they  would  not  pay  you 

Mr.  MiLBouaNE.  Well,  the  reason  I  aay  that,  I  was  under  the  impression 
that  that  waa  It. 
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Mr.  Dailv.  I  (ion't  want  joii  to  commit  jouriwlf ;  your  cost  of  ptoduction  is 
no  higher  tlmn  iiii,v1m>0,v  flue's.    You  run  ii  Rood  |ilunt. 

Mr.  MiLHot^HNE.  1  wimt  to  ((et  ttti-ulRht  on  .vniir  question,  end  I  understand 
that  the  Government  bought  other  (cooiIh  outHfic  of  what  was  requlsltioneil, 
after  tltey  had  delivered  n'hat  waa  requltdtloned.  bnt  they  didn't  liuy  any  from 
UB,  nnd  tliey  nniy  have  had  a  ditTerent  iirire.    1  don't  know  anytliln);  about  that. 

Mr,  Daily.  Isn't  It  true,  Mr,  Mllbunrne,  tlint  as  the  result  of  tliese  high 
prices  paid  by  the  Government,  that  you  were  abie-^what  price  were  you  able 
and  whnt  price  did  you  pay  for  acreage  when  yini  contracted  your  1018  acre- 
age? 

Mr.  MiLBCVKNE.  I  will  have  to  ro  Ijaek  a  little  while  to  remember  exactly. 
I  think  it  was  4U  cents  a  basket.    That  Is  about  $24  a  ton.    In  1918,  you  said? 

Mr.  Daily.  Yes;  your  acreage  for  1618? 

Mr.  M1T.B0UIINE.  I  am  not  sure  about  that. 

Mr.  Daily.  Isn't  it  true  that  prices  as  high  as  75  cents  or  a  dollar  a  basket, 
or  maybe  more,  were  paid  on  ilie  peninsula  for  tomatoes?  Paid,  to  tlie  farmers, 
cither  as  tlie  result  of  future  contract  or  spot  buying? 

Mr.  MILB013NK.  Oil.  spot  buying,  yes;  but  that  hn<l  no  relation  to  the  future 
contract. 

Mr,  Daily,  Well.  I  know,  but  even  if  the  future  contracts  were  lower  the 
farmer  was  able,  was  he  not,  at  tiie  time  tuinatoes  were  grown,  to  get  as  high 
as  SI  a  basket? 

Mr.  MiLBOUBHE.  Well,  In  uo  quantity  that  amounted  to  anything,  I  under- 
stood that  there. were  some  places  where  they  did  bid  them  up  as  high  as  a 
dollar  a  basket,  but  that  was  way  lieyoml  anything  like  what  was  paid. 

Mr.  Daily.  Oh,  yes;  I  admit  that.    We  know  that. 

Mr.  MiLBOuaNB.  That  was  a  kind  of  a  joke. 

Mr,  Daily.  Oh,  no ;  It  was  not  a  joke,  Mr.  Milbonrne.  The  farmer  did  not 
take  It  as  a  Joke, 

Mr,  Mii,BOTntNE,  Well,  witli  regard  to  that,  what  I  meant  by  the  <1ollar  a 
basket  was  this,  that  at  the  point  of  sale  they  wonld  run  up  a  load  of  tomatoes 
to,  say,  $1  a  basket,  loaded  with,  say.  65  or  75  baskets,  and  there  wouldn't  be 
any  more  tomatoes  sold  at  that  price  that  day. 

Mr.  Daily.  Did  any  of  the  farmers  jump  their  contracts  on  account  of  these 
high  spot  prices? 

Mr.  MiLBOuanc  I  don't  know  wliether  they  jumiied  tliem.  1  think  they 
forgot  them, 

Mr,  Daily.  Dou't  you  know,  Mr.  Mllbourne,  or  probably  you  know  tliat  as 
the  result  of  these  very  high  prices  the  farmers  held  out  against  you.  and 
would  not  contract  at  tlie  prices  that  you  felt  you  should  contract  at  In  order 
to  sell  your  product? 

Mr.  MiLBovRNE.  I  have  already  made  that  statement. 

Mr,  Daily.  I  overlooked  that,  then :  1  didn't  bear  that. 

Mr,  MiLBOUBNR.  I  gave  that  as  one  of  the  reasons.  These  gentlemen  did  not 
seem  to  catch  It.  That  Is  one  of  tlie  reasons  they  didn't  seem  to  contract, 
BO  that  we  felt  there  wasn't  any  price  we  could  have  felt  justifled  in  naming 
that  the  farmer  would  accept.    That  was  one  of  the  reasons, 

Mr.  Daily.  In  other  words,  the  farmer  was  a  pretty  powerful  factor  in  de- 
termining the  cost  price  of  tomatoes,  was  he. not? 

Mr.  MiLBOintNE.  Well,  he  was  under  those  conditions  you  are  speaking  about. 
But  normally  that  Is  what  1  think  we  have  got  to  meet  now  if  you  will  permit 
me  to  interject  another  opinion  of  mine:  What  we  are  looking  forward  to  now 
Is  to  the  future;  all  these  things  are  past, 

Mr,  Daily.  Isn't  this  true,  that  even  the  prices  to-<lay  are  much  higher  than 
they  were  In  the  pre-war  period? 

Mr.  MiLHduRNB.  Well,  I  will  answer  that  In  this  way,  tliat  the  price,  you 
say  to-day  for  3's  is  $1.35. 

Mr.  Daily.  Well,  I  wouldn't  say  that,  because  I  have  been  busy  down  here 
for  so  long  that  I  don't  know  what  the  prices  are  now. 

Mr.  MiLBOUBNE,  Well,  so  far  as  I  know  that  Is  about  right :  11,35  or  $1.40. 
I  believe,  and  what  I  believe  Is  based  on  fair  knowledge  of  the  existing  quan 
tity  of  tomatoes  that  are  to  be  had  to-day  in  the  United  States,  that  they  are 
worth  more  money  than  that  on  any  market. 

Mr.  Daily,  I  agree  with  you,  and  I  wisli  I  could  be  sure  that  I  could  sell 
them.  I  believe  that  there  hae  never  been  a  bigger  shortage  of  tomatoes  in  the 
country  than  there  is  at  the  present  time. 

Mr.  MiLBOuBnE.  There  Is  no  question  about  that. 
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Mr.  MiLBOURBE.  But  I  (ioii't  feel  willing,  before  you  go  any  further  \vlth  this 

ti^tlinony,  if  you  cail  tl  testimony 

Mr,  Dait.v.  No,  this  is  au  informal  iltsc-UHKlon,     We  are  trying  to  get  at  some 

Mr.  MiLBOt'RNE.'  I  don't  want  to  be  put  in  the  position  here  of  Batagonism  to 
tbe  wholesale  grocers.  My  sole  purpose  in  coming  here  was  to  voice  an  opinion 
that  I  have  on  what  I  believe  is  the  best  Interests  of  the  canning  imluatty  for 
tLe  future,  and  that  is  that  we  need  a  better  distribution  than  we  have. 

Mr.  DiiLV.  Mr.  Milhourne,  your  renU  thought 

Judge  Hainer.  Let  him  flniah. 

Mr.  MiLsovBNE.  I  don't  think  that  the  wholesale  grocem  ure  in  the  attitude 
10  ^ive  It  to  UM.    I  base  that  on  observation  and  on  .some  investlgailon. 

Mr.  Daily.  WeU,  I  am  not — r- 

Mr.  MiJ.Boi'HHE.  I  feel,  Inrthtrniove  that  n  man  who  is.  as  I  am,  and  many 
lieople  that  are  In  the  line  of  business  that  I  am  in  are  doing,  carrying  stock — 
the  gentleman  raised  some  question  here  about  depreciation,  and  I  don't  know 
what  he  was  driving  at  on  that,  but  I  suppose  they  are  depreciated.  I  know  It 
Is  much  easier  to  sell  goods  pacKed  In  1921  than  goods  tliat  I  wilt  be  compelled 
to  sell,  goods  packed  In  1920,  and  that  is  not  right.  They  ought  to  be  away  from 
my  factory  and  In  the  hands  of  somebody  that  can  be  in  a  position  to  put  them 
In  the  hands  of  the  consumer. 

Mr.  Daily.  Absolutely :  there  is  no  question  about  that. 

Mr.  Milboubnb:.  Now,  If  you  will  permit  me  to  go  one  step  further,  and  I  am 
(lone  along  that  line.  'That  can  not  be  done  If  you  are  going  to  keep  tomatoes 
ronipletely  in  a  speculative  position.  Now,  If  we  start  out  In  the  spring,  the 
packer  is  supposed  and  compelled  to  contract  with  the  grower,  and  contract  with 
the  can  maker  and  all  of  these  thinfcs,  and  make  his  preparation  for  fall  deliv- 
ery, and  If  at  the  same  time  he  ys  not  able  to  go  out  and  sell  some  of  bis  products 
for  future  deliveries,  the  business  can  not  exist.  And  that  Is  one  of  my  reasona 
for  favoring  the  packer. 

Judge  Hainek.  you  mean  the  meat  packer! 

Mr.  MiLBOuRME.  Yes.  My  experience  with  the  packer  has  been  that  when  I 
went  in  the  spring  and  made  a  sale  of  futures,  that  it  was  a  sale.  If  I  sold 
Armour  &  Co.  10.000  cases  or  ri,000  cases  of  tomatoes  at  a  certain  price, 
to  be  delivered  in  October,  that  sale  was  closed,  and  when  October  came  I  could 
deliver  the  goods  and  collect  my  money,  and  no  kick.  Never  had  one.  I  have 
delivered  them  to  him  when  the  prices  were  up,  and  I  have  delivered  them  to 
him  when  the  prices  were  down,  and  have  had  no  kick,  but  that  has  not  been 
Mj  experience  In.  dealing  promiscuously  with  the  wholesale  trade, 

Mr.  Daily.  Not  promiscuously. 

Mr,  MiLBouBNE.  Well,  now— 

Mr.  Daily.  Not  promiscuously,  but  Individually. 

Mr.  MiXBOusNE.  Just  a  minute  along  this  line.  I  think  that  if  these  packers 
were  permitted  to  go  on  the  market  and  boy  on  futures,  or  any  other,  that  it 
ivould  have  a  stabilizing  effect,  it  would  have  a  good  effect  on  some  of  these 
people  that  have  been  having  the  packers  at  their  mercy.  Who  la  selling  the 
goods  in  March  at  $1,  and  when  October  comes  he  gets  80  cents,  and  If  he  doesn't 
take  80  cents  there  Is  no  settlement. 

Mr.  Daily.  Now  let  me  understand  that  last  statement.  Mr.  Milbonrne, 

Mr.  MiLBoL-BiTE.  1  you  sell  futures  in  March  for  October  delivery,  say  at  ?1, 
and  yoDr  price  goes  down,  you  are  In  trouble. 

Mr.  Daily.  With  whom? 

Mr.  MiLBouBNE.  with  the  buyer ;  with  the  wholesale  grocer. 

Mr.  Dailt.  Oh.  no;  you  don't  D»ean  that,  Mr.  Milboume?  ' 

Mr.  MiLBoiTBRB.  I  positively  do. 

Mr.  Daily.  Not  as  a  class,  you  don't  mean  that? 

Mr.  MiLBouBNE.  Well,  I  don't  want  to  be  as  broad  as  saying  as  a  class,  but  I 
want  to  say  that  my  experience  has  been,  as  a  canner.  very  hitter. 

Mr.  Daily,  Tour  experience  has  been  very  bitter.  Certainly  it  Is  Just  the 
same  as  It  Is  of  the  wholesale  grocers  with  a  good  many  canners.  That  Is  what 
led  to  the  establishment  of  the  service  bureau.    Now  I  know  yon  want  to  be  fair. 

Mr.  MILBOUBNE.  I  positively  do. 

Mr.  Daily.  And  I  know  you  don't  want  to  read  this  testimony  afterwards 
and  see  things  In  here  that  you  did  not  mean  to  soy,  and  I  honestly  do  not  want 
to  commit  jou  or  get  yon  to  put  down  anything  that  you  do  not  mean  to  say.     I 
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know  that  you  liave  had  bitter  expcrlenreR  with  wbolewile  grocers. 

only  got  five  meat  packers.    Why  shouldn't  tlipy  live  u|i  to  their  c 

laws,  Tou  have  got  a  big  percentage  of  wholesale  grocers,  sufflclent,  I  au  very 

-sure,  to  make  you  qunlify  that  statement,  and  that  as  a  class  you  have  not  had 

trouble  with  the  wholennle  grocer  Id  ilviog  up  to  his  agreements. 

Mr.  MiLBouRNB.  I  have  had  trouble  with  9  out  of  10  that  I  have  dealt  with. 

Mr.   Daily.  Well 

Mr.  MiLBOUBNE.  I  am  only  giving  you  facts  now.  I  am  not  going  to  speak  of 
them  as  a  class.    On  a  declined  market. 

Mr.  Daily.  I  want  you  to  give  that  a  ifttle  more  thought. 

■Tudge  Hainer.  Well,  he  has  answered  your  question,  hasn't  tie? 

The  Ohaibman.  Yes. 

Mr.  Daily.  Well,  I  mean  for  his  own  satisfaction  later.  I  am  perfectly  will- 
ing to  let  the  answer  stand.  Judge,  because  we  can  diq>rore  that. 

Were  you  ever  with  a  salesman  for  a  meat  house  who  was  selling  tomatoes? 

Mr.  MiLBOUBNE.  No,  sir. 

Mr.  Daily.  You  made  a  positive  statement  there  in  your  testimony  as  to  the 
manner  in  whioli  a  meat  packet's  salesman  sells  tomatoes.  I  Just  wanted  to 
know  how  you  got  that  Information? 

Mr.  MiLBOUBNE.  Well,  I  have  been  told  that  by  people  who  were  in  the  budl- 
nesB.  I  did  not  intend  to  make  It  any  more  positive  than  that.  If  I  said  that 
J  knew  it  personally — that  Is,  I  mean,  that  I  had  seen  the  actual  transaction- 
why,  I  did  not  mean  that.    I  did  not  Intend  to  say  that. 

Mr.  Daily.  I  think  you  alao  made  the  statement  that  no  carloads  of  tomn- 
toes  were  being  sold  at  the  present  time. 

Mr.  MiLBOUBNE.  That  I  aald  there  were  no  carloads  being  sold? 

Mr.  Daily.  That  was  the  impression  that  I  was  carrying.  I  may  be  wrong 
.on  that. 

Mr.  MiLBOUBNE.  No ;  I  did  not 

Mr.  Daily.  Mr.  Miiboume,  Isn't  it  true,  that  the  Southwest,  Including  the 
glorious  State  of  Oklahoma,  have  been  bnylng  tomatoes  more  freely  than  the 
Atlantic  seaboard  in  the  last  six  months? 

Mr.  MiLBOUBNE.  I  am  not  able  to  answer  that  question. 

Mr.  Daily.  You  have  not  had  that  experience? 

Mr.  MiLBOUBNE.  No. 

Judge  Haineb.  I  like  that  word  "  glorloua"    That  la  good. 

Mr.  Hall.  Better  than   "  Isolated," 

Judge  Haineb.  Nest  to  California,  Senator  Shortridge  says  that  Oklahoma 
was  the  best  State  In  the  Union. 

Mr.  Daily.  How  can  the  wholesale  grocer  posh  tomatoes? 

The  Chairman.  Pardon  me  a  moment,  Mr.  Daily,  Ton  have  some  more 
•questions  you  wish  to  ask? 

Mr.   Daily.  Yes. 

The  Chaibman.  If  you  will  please  excuse  me,  gentlemen,  I  will  have  to  leave. 
I  had  an  appointment  at  12  o'clock.  And  then  we  will  meet  here  again  this 
afternoon  at  2  o'clock.    But  continue;  you  can  go  on  without  me. 

Mr.  Stevens.  Is  Mr.  Miiboume  going  to  continue  this  afternoon? 

The  Chaibman.  Yes. 

Mr.  Daily.  I  am  not  through. 

Judge  Hainer.  Mr.  Miiboume  might  be  excused  until  2  o'clock,  and  Mr. 
■Craig  could  go  on. 

Mr.  Hall.  Is  that  satisfactory  to  you,  Mr.  Daily? 

Mr.  Daily.  Yes ;  that  will  be  all  right  with  me  If  It  la  with  Mr.  Miiboume. 

Judge  Haineb.  I  wish  you  would  step  aside,  Mr.  Miiboume,  for  a  moment 
Mr.  Craig  wants  to  leave  at  1  o'clock. 

Mr.  Daily.  1  have  but  another  question.  Let  me  Just  ask  you  this  ques- 
tion. I  don't  think  it  has  gone  Into  the  record,  from  the  eastern  frtiore  an.v- 
way :    What  was  the  result  of  the  tomato  pack  this  year? 

Mr.  MiLBOtTBNE.  On  the  eastern  shore? 

Mr.   Daily.  Yes. 

Mr.  MiiBoimNB,  Well,  I  have  no  figures,  nothing  that  I  can  give  you. 

Mr.  Daily.  Well,  I  mean  common  report.    Was  it  a  good  pack  or  a  bad  piick? 

Mr.  MiLBOUBNE.  Oh,  It  was  hardly  any  pnck.  It  was  lery  small ;  20  per  cent 
tias  been  accepted  by  everybody  as  being  about  the  quantity  ;  20  per  cent  of  the 
normal. 

Mr.  Daily.  I  think  we  know  or  have  had  In  the  recoi-d  that  the  acreage  ivns 
less  than  tmuL 
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Mr.  Mii£orsNE.  Yes. 

Mr.  Dah-y.  I  was  going  to  ask  you  ttiis  question :  The  ucrenge  thiit  wsh  pnt 
out,  did  that  yield  a  normal  ylelil? 

Mr.  M11.BOUBNK.  More  ttian  normal.  I  thiok.  I  UilDk  the  crop,  as  per  aoreage, 
was  above  the  average. 

Mr.  Daily.  Do  you  know  anything  about  the  conditlone  In  the  Ozni'k  sections 
or  In  Indiana? 

Mr.  MitBOUBNB.  No. 

Mr.  Daily.  Or  In  California  or  in  Utah? 

Mr.  MiLBOrBNE.     No.  sir ;  nothing  at  all. 

Mr.  Daily.  You  do  not  know  about  that? 

Mr.  MiLBOiniNE.  Except  general  reports  that  anybody  would  know  by  rending 
the  trade  papers,  and  that  sort  of  thing. 

Mr.  DAiLr,  Summing  up,  Mr.  Mllbourne,  isn't  it  true  that  the  thing  that  you 
are  after  Is  the  thing  tliat  we  are  ali  after,  and  that  Is  to  increase  the  sales  of 
canned  foods? 

Mr.  MiLBOintNE.  Well,  It  Is  not  only  to  increase  the  sale  of  canned  foods. 
One  of  the  things  to  my  mind  that  is  Just  as  Important  is  to  change  the  system 
of  selling  cnniyd  fivotis.  I  do  not  want  to  argue,  but  I  don't  think  the  only 
thing  is  to  incrertf^e  the  sale.  I  think  the  distribution  is  important.  In  other 
words,  what  I  am  getting  at  is  this;  You  know  and  everybody  knows— for 
Instance,  you  take  an  article—any  article  of  common  use.  Take  shoes,  for 
instance.  People  don't  wait  until  all  the  shoes  are  made  for  winter  before  they 
eo  on  the  market  to  sell  shoes.  And  that  is  ]u»<t  what  the  canned  goods  need. 
Rali^e  them  to  a  standard  where  a  man  can  go  out  before  the  seed  Is  planted  in 
the  spring  and  sell  a.  part,  at  lenst,  of  his  assumed  pack,  and  be  able  to  know 
tbnt  he  has  made  a  sale,  and  based  on  that  sale  be  able  to  go  to  his  banks  and 
make  arrangements  to  finance  his  pack,  and  knowing  when  October  comes  and 
these  goods  are  ready  to  be  put  on  the  market,  that  they  can  be  put  on  the 
market  and  paid  for. 

Mr.  Daily.  Why  are  you  in  business? 

Mr.  Mii:.BOT7BNB.  Why,  because  I  can  not  get  out. 

3Ir.  Dailt.  Well,  now,  I  do  not  mean  that  as  an  academic  question.  I  do  not 
believe  that  you  mean  to  Intimate  that  you  have  no  desire  to  increase  the  sale 
of  your  product. 

Mr.  MiLBomini:.  No ;  but  you  asked  me  if  that  was  not  the  principal. 

Mr.  Daily.  Well,  isn't  it? 

Mr.  M11.BOUBNE.  No :  I  do  not  think  so.  I  think  these  goods  will  all  t>e  sold.  It 
not  an  increase  of  sales.  Alt  the  goods  that  are  packed  will  be  sold.  But.  as  I 
said 

Mr.  Daily  (Interposing).  Well,  let  me  put  the  question  this  way :  Isn't  your 
prlQcipal  business  object  to  increase  your  profitable  sales? 

Mr.  MiLBOUBSE.  Well,  I  can  not  say  that;  no.  I  would  like  to  sell  all  the 
goods  I  have,  and  I  would  like  to  sell  them  at  a  profit. 

Mr.  Daily.  Well,  I  mean  that. 

Mr.  MiLBOimNK.  And  of  course,  unless  1  can  do  that  I  will  have  to  go  out  of 
business.  But  I  am  not  looking  for  an  increase  of  sale;  I  am  looking  for  a 
trade  liiat  would  help  me  stabilize  this  bUBlness.  not  for  this  year;  but  it  ought 
to  be  put  on  a  better  plane. 

Mr.  Daily.  It  ought  to  be  put  on  a  plane  where  you  can  remain  la  business 
and  secure  a  reasonable  profit  each  year? 

Mr,  MiXBoiTRNE.  With  no  more  risk  than  ordinary  business  takes. 

Mr.  Daily.  Answer  my  question,  yes  or  no. 

Mr.  UiLBouBNE.  Tea. 

Mr.  Daily.  Your  answer  is  "Yes"? 

Mr.  MiLBOtnnB.  Yes. 

Mr.  Daily.  That  is  all. 

Mr.  SuiTH.  I  would  like  to  ask  him  two  questions. 

Judge  Haineb.  Just  brief.  Senator. 

Mr.  Smith.  Very  short. 

Judge  Hairsr.  All  right. 

Mr.  Smith.  Do  you  mean  that  nine  out  of  ten  of  the  wholesale  merchants 
with  whom  you  made  definite  contracts  for  the  sale  of  your  goods  broke  their 
contracts? 

Mr.  MiLBOtmNK.  No.  sir ;  I  didn't  say  that.  I  said,  or  what  I  intended  to  say. 
was  this:  In  the  first  place,  I  said  that  the  sale  of  futures  at  a  certain  price, 

101416—22 36 


.V^iOU^IL" 


560  FACKBRS*   OONBBKT  DECBEE. 

nnd  wbeii  tlie  time  of  delivery  came,  that  If  the  price  is  lens — It  the  market  ptlre     1 
Is  less,  U  the  buyer  Is  able  to  go  on  the  market  and  bn;  goods  In  nny  appre- 
ciable amount  for  less  than  the  sale  I  made  In  the  spring — that  nine  out  of  ten   " 
of  that  bind  of  sales  under  those  conditions  I  have  had  trouble  with,  i 

Mr.  Smith-  I>o  you  mean  that  you  coiilracted  for  a  definite  prli?e,  to  pay  you 
a  specific  price,  and  nine  out  of  ten  declined  to  pay  the  piice  that  they  hull     j 
agreed  to  pay  yon? 

Mr-  MiLBOCBNE.  When  the  time  of  delivery  would  come,  if  the  market  was 
down,  I  say  titat  nine  out  of  ten,  under  those  conditions,  I  have  had  trnuhle 
with.  I  mean  by  that  that  the  people  raise  Rome  eomptiilnt  about  the  troods,  anil 
It  meant  that  you  had  to  settle  at  a  leivi  prlco  than  the  contract  price. 

Mr.  Smith.  But  It  was  put  on  not  the  ground 

Mr.  Mn-BOUBNB   (InteriKisIng).  No. 

Mr.  Smith  (continuing).  On  not  the  ground  of  the  price  going  down? 

Mt.  Mu.BOi.'BNB.  Certainly  not.  I  never  knew  but  one  man  to  do  that,  1  tllil 
have  one  man  that,  after  meeting  alt  their  complaints  that  he  muile,  tlnfllly 
said,  "  Well,  my  neighbor  across  the  street  here  bought  goods  for  15  cents  a 
dozen  less,  and  how  in  hell  am  I  going  to  compete  with  him  If  I  pay  you  ID 
cents  more  tbau  he  paid?" 

Mr.  Smith.  If  you  sell  at  a  specific  price  and  tlie  crop  is  very  short  and  tlie 
price  goes  up,  you  deliver  at  the  specific  price? 

Mr.  MiLBouBBE,  Yes,  sir- 
Mr.  Smith.  And  you  ask  the  same  thing  be  done  to  you? 

Mr.  MiLBOL-BNB.  The  same  condition.  I  think  when  n  stile  is  made  that  ft 
ought  to  be  a  sale. 

Mr.  Smith.  I  agree  with  you. 

Mr.  MiLBOTjRNB.  Tou  can  not  do  business  unless  It  Is. 

Mr.  Smith.  Your  contracts  are  legal  contracts,  and  you  can  make  them  pay 
if  the  difficulty  comes  up. 

Mr.  M11.BO1JBN&  Oh,  yea  ;  you  can  do  that,  but  suppose  you  have— — 

Mr.  Smith.  But  you  say  you  have  had  trouble  with  them? 

Mr.  MiLHOTTBHE.  If  I  have  h  carload  of  gootls  In  Chicago  and  a  man  kiclis  00 
20  cents  a  case,  or  $200  a  carload,  can  T  go  to  Chicago  and  make  him  pay? 

Judge  Haikbb.  The  expense  of  litigation  would  he  more  than  the  dedurtlwii 
is  that  right? 

Mr.  MiLBOUBNE.  Yes,  sir. 

Mr,  Smith.  Now,  in  there  an  arbitration  clause  in  your  contract? 

Mr.  Mn.BOUBNE.  I  think  there  is. 

Mr.  Smith.  As  to  the  character  of  goods? 

Mr.  MitsotTRNB.  Now,  gentlemen,  you  have  brought  up  this  question,  and  I 
pledge  my  word  I  have  no  feeling  against  the  wholesale  grocer,  not  any  in  tke 
world.  I  expect  there  are  just  as  many  bad  eanners.  proportionately,  as  tlier* 
are  wholesale  grocers,  and  I  think  they  ought  to  be  weeded  out.  I  think  there 
ought  to  be  something  to  do  to  a  man  that  ^oes  not  live  up  to  his  contracts. 

Judge  Hainek.  Is  that  all? 

Mr.  Bbeeo.  Could  I  ask  one  or  two  questions? 

Judge  Haines.  Is  it  just  one? 

Mr.  Breed.  Yes.  You  are  a  member  of  tlte  eanners'  association,  aren't  you, 
Mr.  Milboume? 

Mr.  MiLBOUBNB.  No,  rfr. 

Mr.  Breed.  Aren't  you  a  member  of  any  of  the  eanners'  associations?  j 

Mr.  MiLBOUBNE.  None  at  all.  1 

Mr.  Bkebd.  Well,  do  you  know  that  both  the  eanners'  associations  and  tlie 
various  wholesale  grocery  associations  maintain  arbitration  committees? 

Mr  MiLBouBNE.  Tes.  sir.  I 

Mr.  Breed.  And  these  various  contracts  for  the  sale  of  canned  goods  contain 
an  arbitration  clause,  do  they  not? 

Mr.  MiLBO0RPiE.  I  think  they  do.  I  am  not  positive,  but  I  think  so.  I  thioi 
it  is  printed  in  the  ordinary  contract. 

Mr.  Breed.  Now,  they  were  in  your  contracts,  were  they  not? 

Mr.  MitBouBRE.  1  suppose  they  were ;  yes.  sir. 

Mr.  Breed.  Do  you  know  that  for  «5  or  $10  you  can  get  a  committee  of  tlie 
trade  to  pass  upon  any  question  with  respect  to  a  dispute  over  the  contract? 

Mr.  Mn-Botnti^.  Yes,  air. 

Mr.  BsEED.  Then  you  don't  mean  to  say  that  if  there  was  a  dispute  over  yonr 
contracts,  that  there  was  not  a  method  provided  in  the  contract  of  determining 
any  such  question  of  dispute  as  to  quality?  , 
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Mr.  MiisouHNE.  Well,  now,  that  Is  a  qaeMlon  that  te  not  fair  right  at  tMs  time. 
bwauae  I  had  In  mind  when  speaking  about  thia  not  so  much  at  the  present, 
because  during  this  war  period  that  wu  have  been  talking  about  there  hao  been 
very  little  of  that  trouble.    When  I  have  had  most  of  this  trouble  was  pre- 

Mr.  Bbeed  (Interposing).  To  the  war? 

Mr.  MiLBoUBNK  (continuing).  Was  previous  to  the  time  when  this  provision 
was  In  the  contract,  or  that  this  arbitration  eommlttee  was  actually  in  exist- 
ence. But  now  I  think  practically  everybody  in  a  contract  praptically  agrees  to 
submit  to  arbitration. 

Mr.  Breed.  That  Is  what  I  thought. 

Mr.  MiLBoBBNE.  Yes. 

Mr.  RaEEH).  And  I  did  not  think  .that  you  wanted  to  convey  to  the  committee 
Ihe  Idea  that  when  you  and  your  seller  entered  Into  a  contract,  the  one  to  sell 
and  the  other  to  buy  goods  at  a  fixed  price,  that  it  was  anything  other  than  a 
legal  contract  which  either  party  conld  enforce.    Is  that  correct? 

Mr.  MiLBOiiBNB.  Why,  certainly. 

Judge  Hainbb.  Let  me  ask  you :  Where  does  this  arbitration  take  place  if  you 
would  make  a  sale  in  Chicago? 

Mr.  Mit-BOUBNE.  It  takes  place  in  Chicago. 

Judge  Haineb.  Would  it  take  place  at  your  place  of  business,  or  would  you 
have  to  go  to  Chicago  to  arbitrate  that,  or  some  other  place? 

Mr.  MiiJtoT'HRE.  Well,  I  don't  know  that  I  would  necessarily  have  to  go  there, 
hnt  the  arbitration  would  take  place  there. 

Judge  H.UNEH.  And  away  from  the  scene  of  the  transaction? 

Mr.  MiLBOi'BNB.  Tea.  sir. 

Mr.  Smith.  But  at  the  scene  that  the  goods  wereT 

Mr.  Dailt.  Where  the  goods  could  be  examined. 

Mr.  MiLBOTiRNE.  Where  those  could  be  eicaniined,  yes. 

Mr.  Smith.  Where  the  goods  could  he  examined. 

Mr.  MiLnouBNE.  Yes.  I  think  that  could  be  done,  where  It  Is  a  question  of 
quality,  by  drawing  samples  from  the  goods  and  taking  tbeni  to  some  office  and 
have  them  examined. 

Jlr.  Breed,  One  further  question.  You  said  that  you  would  like  to  see  the 
syBtem  of  sale  changed.    Have  you  any  new  system  to  suwrest? 

Judge  Haineb.  Well,  that  is  a  matter  of  economics  that  you  had  better  ask 
tliif  gentleman  here. 

Mr.  Bi^ED.  I  would  like  to  have  an  answer  to  that.  If  he  has  any  ti>  suggest. 

Mr.  MiLBOL'RNE.  I  beg  your  pirdon,  what  is  that  question  again? 

Sir.  BBEEn.  I  understood  you  to  say  that  you  would  like  to  see  the  system  of 
sale  clianged.    I  am  asking  you  if  you  have  any  suggestion  as  to  a  new  system? 

Mr.  MiT.BOt^BKK.  I  mean  by  that  a  Bvsteni  whereby  something  could  be 
evolved  where  a  man  could  sell  in  the  spring,  sell  futures.  In  other  words,  and 
be  reasonably  assured  that  he -would  he  able  to  make  hli*  deliveries,  and  get  a 
price  that  would  he  assured. 

Mr.  Breed  Now  if  I  may  ask  Mr  Milbuurne  some  more  questions. 

Judge  Hainer.  Yes,  There  is  no  question  but  what  he  will  have  fair  treat- 
Mr.  Breed.  There  is  no  question  of  fair  treatment.  ,We  feel  that  some  of 
tliese  gentlemen  do  not  quite  understand  the  economic  conditions  that  are  In- 
volved In  the  country,  and  attribute  their  misfortunes  to  a  wrong  cause. 

Mr.  Mtlbourne,  I  understood  you  to  say  that  you  wanted  a  system  where  you 
could  sell  the  futures  in  tlie  s|)ring  and  make  sure  of  delivering  them  in  the 
fall.  Isn't  that  the  system  that  has  been  In  vogue  during  practically  yonr  entire 
20  years  of  experience  as  a  canner? 

Mr.  MiisoVBNE.  Well,  if  you  want  t"  a|)enk  of  It  as  a  system— I  dirt  not  mean 
any  change  of  system.  I  was  speaking  of  that  in  relation  to  the  character  of 
customer.  And  I  meant  that  as  an  explanation  of  my  i-eason  for  wanting  to  be 
able  to  sell  to  the  packer  If  I  saw  fit,  I  know  from  experience  with  Armonr  & 
fo.  and  these  other  people  that  when  I  have  a  contract  with  them  that  I  am 
perfectly  willing  to  hank  on  it  and  go  ahead  and  pack;  I  can  go  to  my  bank 
if  I  need  to  get  accommodation,  and  know  that  that  sale  Is  made,  and  when  the 
goods  are  ready  to  be  shipped,  on  a  spedflwl  date,  that  they  will  be  shipped 
and  paid  for  promptly 

Mr.  Breed  Well,  haven't  you  adopted  the  same  system  in  connection  with 
your  dealings  with  the  wholesale  grocers,  selling  futures  to  them? 

Mr.  Mii-BotTRNE.  No,  sir.  I,  bad  practically  to  quit  it. 
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Mr,  Breed.  Wfll,  Imien't  you  heretofore  always  soM  your  Roods  to  thp  whole- 
sale grocer  on  future  rontrftcts? 

Mr.  MnjtouitnE.  I  say  I  have  practically  quit  it. 

Judge  Hainer.  Why? 

Mr.  Mn.BOUBNE.  Becnuse  I  had  this  trouble,  and  I  made  up  my  mind  not  to 
pack  ftny  more  goods  than  I  could  flnanK  myself  and  Mil  them  at  market,  and 
ship  them  Immediately  and  collect.     I  have  sold  no  futures  of  any  kind. 

Mr.  BSE3ED.  When! 

Mr.  MiLBouBNB.  For  several  years. 

Mr.  Bbeed.  Then  you.  yourself,  have  abandoned  that  custom? 

Mr.  MiLBotTBKF,.  I  had  to  drop  it,  bb  I  tell  you,  because  I  could  not  follow  it, 
because  I  was  so  unsuccessful  at  It 

Mr.  Breed.  Well,  didn't  you  a  moment  ago  say  that  the  trouble  which  you 
•had  referred  to  as  having  In  nine  out  of  ten  cases,  occurred  some  years  ago 
liefore  the  arbitration  clause  was  put  in? 

Mr.  M11.B01TBNE,  Yes,  sir.  I  would  say  that  since  that  time  I  have  not  tieen 
making  many  future  sales. 

Mr.  Bbeed.  Well,  hasn't  the  arbitration  clause  been  In  these  general  con- 
tracts for  at  least  seven  or  eight  years? 

Mr,  Mn.HotTBHE.  No,  sir ;  I  do  not  thtnk  80. 

Mr,  Bhefj>.  What  Is  that? 

]^lr.  MiiAouRRB.  At  least  it  has  not  amounted  to  snj^hing.  I  am  not  able  to 
answer  that  question  about  What  Is  In  the  contracts,  but  I  will  say  that  I  have 
never  had  any  arbitration  over  any  of  my  dealings.  They  have  never  been 
of  any  service  to  me, 

Mr.  Bbeed.  Just  one  further  question.  The  arbitration  has  nothing  to  do 
about  an  arbitration  on  price.  It  Is  nn  arbitration  with  respect  to  dispute  over 
quality. 

Mr.  MiLBOTJBNE.  Surely. 

Mr.  Bbeed.  That  is  all. 

Mr.  Milboubne,  Nobody  has  ever  rejected  the  goods  because  the  price  was 
too  high.    That  is  not  given  as  a  reason  for  rejecting  them. 

Mr.  Breed.  Or  because  the  prices  were  too  low? 

Mr.  MimouBNB.  No. 

Judge  HAiNFit,  But  when  the  price  has  declined,  then  there  is  objection  as 
to  quality ;  Is  that  what  you  mean? 

Mr.  MiLBinjHNt,  Tea,  as  to  quality,  or  I  have  even  had  them  object  because 
there  were  wrong  labels  on  them.  You  sell  them  one  brand,  and  you  give 
them  two  brands  in  the  carload,  or  If  somet>ody  should  happen  to  get  ou^ 
a  car  with  the  wrong  label,  why,  they  would  turn  them  down. 

Mr.  Breed.  Isn't  that  perhaps  justified  If  he  bought  another  brand? 

Mr.  MiLBOTJBttB.  Well 

Judge  Haibeb  (interposing).  If  the  prices  go  up  is  there  any  objection? 

Mr.  MiisoUBNB.  I  have  made  this  proposition :  I  will  admit  the  error  anci 
agree  that  this  was  a  mistake  In  shipping,  and  I  will  agree  to  turn  ttmt  in  to 
a  warehouse  and  let  us  resell  that  shipment,  anil  then  we  will  send  you  the  right 
brnnd  Immediately,  but  he  will  sa"  "  No,  the  deal  Is  all  off." 

Mr.  Breed.  Might  I  not  ask  you  If  there  are  not  many  questions  aristns 
between  canners  and  buyers  with  respect  to  leakage  and  spoilagfe,  and  so  forth? 

Mr.  MiLBOTTRNE.  I  hsv©  not  had  any  of  It  of  any  consequence ;  no.  Sir. 

Mr.  Bbeed,  That  Is  one  of  the  questions,  however,  that  frequently  rise  for 
discussion,  is  it  not? 

Mr.  MiLBOURNE.  Not  to  my  knowledge;  no,  sir. 

Sir.  Breed,  Hasn't  the  canners'  association  during  the  past  five  years  been 
employing  scientific  experts,  and  offering  their  service  and  advice  to  show- 
how  to  pack  canned  goods  so  that  they  would  not  spoil,  would  not  leak,  nnc3 
would  bring  the  goods  to  market  In  a  better  condition  than  in  the  older  days? 

Mr.  Milboubne.  I  know  they  have  experts.  But  I  don't  think  that  the  idea — 
that  Is  my  Impression— is  so  much  to  keep  the  goods  from  leaking  and  spoil- 
ing, as  It  is,  of  course,  to  Improve  the  quality  of  the  pack.  And  some  inveetiga.- 
tions  have  been  made  relative  to  the  germ  question ;  about  the  molds,  and  all 
that  kind  of  thing  that  may  be  on  the  raw  product  before  it  is  canned.  And  a 
proper  selection  of  the  raw  material  before  It  is  put  In  the  can.  The  question 
of  leaks,  of  course,  is  purely  a  mechanical  one,  relative  to  the  can  itself,  and 
putting  the  top  on  the  can. 

Mr.  Bbezd.  That  Is  all. 

Judge  Haiheb.  Mr.  Herscher,  did  you  have  a  question? 
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Mr.  Hebbcheb.  YeB,  I  had  one. 

Judge  Hainbb.  Ast  it. 

Mr.  Hebscheb.  Thla  Is  a  question  that  you  can  put  to  him  if  you  desire. 

Judge  Hainee.  No,  you  ask  the  question  yourself,  or  have  your  counsel 
ask  it. 

Mr.  Hesscheb.  You  asked  the  question  of  the  witness  before  if  there  was 
only  one  place  where  he  couid  art>ltrate  the  differences  under  these  con- 
tracts? 

Judge  Haineb.  Yes. 

Mr.  Hebsckeb.  If  I  am  correctly  Informed  there  are  34  places  In  the  United 
States  at  this  time,  and  have  been  for  several  years  in  the  past,  where  these 
boards  of  arbitration  are  now  and  have  been  in  constant  operation. 

Judge  Haineb.  How  are  these  boards  selected? 

Mr.  Hehbcheb.  The  wholesale  grocer,  or  the  chain  store  man — or  rather, 
the  purchaser  in  his  home  market  subiaits  samples,  which  are  usually  exam- 
ined by  brokers  or  by  disinterested  parties  at  the  request  of  the  chairman  of 
the  committee. 

Judge  Haineb.  WeO,  who  composes  the  arbitration  committee,  Mr.  Herscher, 
and  who  selects  the  arbitrators? 

Mr.  Hebscheb.  Why,  if  1  may,  I  will  permit  Mr.  Daily  to  explain  that 
phase  of  it  to  you.  But  what  I  wanted  to  make  clear  in  your  mind  was  with 
regard  to  places  of  arbitration ;  I  gathered  that  you  thought  there  was  only 
one  place  in  the  United  States  where  there  was  arbitration. 

Judge  HiiNEB.  No,  I  thought  that  wherever  the  objection  was  raised  to  the 
quality  of  the  goods,  that  arbitration  would  take  place  at  that  particular  point 
I  did  not  know  there  were  any  particular  places  selected. 

Mr.  Hebscheb.  This  costs  the  loser  a  matter  of  five  or  ten  dollars,  and 
they  agree  to  enter  into  this  arbitration,  submit  the  samples  to  an  unbiased 
committee  that  lias  no  interest  in  the  case  whBtBoev«r,  and  they  pass  their 
Judgment  on  it,  and  it  is  invariably  accepted  by  both  parties. 

Mr.  Hall.  And  how  long  does  that  take,  Mr.  Herscher? 

Mr.  Bbeed.  Won't  jou  State,  Mr.  Daily,  the  features  of  arbitrationr 

Judge  Hainee.  Suppose  goods  were  sent  from  here  to  Oklahoma,  some  town 
(n  Oklahoma. 

Mr.  Bbeed.  Oklahoma  City  has  an  arbitration  board. 

Judge  Haineb.  Suppose  it  were  sent  to  Enid,  Okla.,  where  would  that  have 
to  be  arbitrated? 

Mr.  Bbeed.  May  Mr.  Dally  explain  that  system  to  you,  Judge? 

Judge  Haineb.  Yes. 

Mr.  Bbeed.  I  think  it  would  be  of  advantage  to  you  to  hear  Mr.  Daily's  ex- 
planation of  It. 

Mr.  MiLBOTJHNE.  Well,  I  don't  know  how  this  is  ivogressing,  but  may  I  ask  a 
question?    Suppose  the  buyer  refuses  to  arbitrate? 

Mr.  Bbeeo.  He  is  obliged  to  under  the  contract. 

Mr.  Milboxtbne.  Who  obliges  him? 

Mr.  BBEin>.  Why,  It  is  a  part  of  the  terms  of  the  contract,  that  the  seller 
can  demand  that  the  buyer  arbitrate. 

Mr.  MiLBoUBRE.  But  suppose  he  declines  to  do  it,  how  do  you  make  him 
do  It? 

Mr.  Bbeed.  He  is  obliged  to.    He  is  a  party  to  the  contract,  and  the  court 

Mr.  Mn.BotrBNE  (interposing).  Oh,  then  you  have  got  to  go  into  court 
about  It? 

Mr.  Bbeed.  And  you  don't  say  that  asy  of  these  parties  are  violating  the 
terms  of  the  contract,  nor  are  you  claiming  they  do. 

Mr.  MnAOURNB.  If  you  have  to  go  into  court,  of  course  you  can  prove  your 
quality  and  everything  there,  hut  if  the  buyer  refuses,  he  says,  "  I'hese  goods 
are  not  what  I  bought,"  and  damns  your  arbitration  and  says,  "I  have  got 
DOthing  to  do  with  that,"  it  Is  up  to  you,  and  you  have  got  to  flght  it  out. 

Mr.  Bbeed.  But  these  are  the  terms  of  the  contract  between  you  and  the 
other  man.  in  which  he  agrees  that  he  will  arbitrate  if  you  request  it. 

Mr.  MiLBODBSE.  But  suHiose  he  says,  "I  won't  do  it"? 

Judge  Haineb.  How  Is  this  arbitration  board  selected? 

Mr.  Dailt.  The  arbitration,  Judge.  Is  the  outgrowth  of  a  movement  which 
I   think  was  organized  by  our  association. 

Judge  Haineb.  Well,  I  know  the  outgrowth,  but  who  composes  tlie  arbi- 
trators? 
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Mr.  D&iLv.  Tli«  urtritratura  are  tbe  mtult  of  a  cun«ent  of  the  Wholeiali; 
Orocera,  National  and  Soutlit^rn  Aasoclations,  the  National  Canners'  Asaocla- 
tlon,  and  the  National  Brokiirii'  ABsoclatlons.  They  hav«  appointed  boards  uf 
arbitration  ctHialBtlng  of  wboletiale  grocers  and  brokers  In  the  various  markets 
of  the  country. 

Mr.  Bbeed.  One  man  from  each,  la  It  not? 

&lr.  Daily.  There  are  tbree  men.  The  board  usually  coiisUts  of  8ix  men, 
but  there  are  only  three  that  sit  on  a  (.'ubc,  and  it  la  always  so  arranged  that 
no  one  who  haw  any  particular  interest  in  tbe  particular  case  site  In  that; 
he  should  not,  anyway,  and  I  presume  he  does  not  sit  in  a  case  In  which  be 
is  Intei'estecl,  Now  those  boards,  ns  1  nay,  have  tieen  appointed  and  conseDteil 
to  by  the  representatives  of  the  four  natidnal  associations,  the  two  wholesale 
grocers ;  that  In.  the  Natliiciiil  Wholesale  (irocers'  AsSfwlatlon  and  the  Sonthern 
Wholesale  Grocers  ABBOclatiou,  the  brokers  and  the  canners.  And  they  agree 
to  the  principle  of  arbitration.  And  when  these  matters  come  up. — for  Instance, 
let  me  give  you  a  concrete  case.  A  car  of  giHNls  arrives  <jn  the  track  in  a 
certain  market. 

Mr.  Bbeed.  Say  Oklahoma  City. 

Mr.  Daily.  Oklahoma  City.  The  wholesale  grocer  before  he  sends  liis 
teams  or  unloads  the  car  sends  his  men  down  to  draw  samples.  It  he  is  fair 
he  will  draw  samples  from  all  over  the  car,  and  he  will  bring  them  up  to  his 
buying  department,  and  he  will  open  them  up,  and  he  will  say,  "All  right, 
John,  that  Is  a  good  delivery.  Bring  the  goods  in."  If  he  looks  at  them  aud 
finds  that  they  are  not  as  they  should  be  under  the  specifications  of  the  con- 
tract, he  calls  in  his  broker,  the  broker  that  Mild  lilm  his  goods,  and  he  tells 
blm  his  cause  of  complaint. 

Mr.  Breed.  The  broker  representing  the  canuer? 

Mr.  DAn.T.  And  the  buyer,  both.  Both  the  canner  and  the  buyer.  The 
broker  Immediately  wired  hla  principal  and  atntew  that  John  Jones  &  Co.  have 
complained  about  a  certain  shipment.  This  is  frequently  a  common  way  of 
handling  It.  It  is  not  always  a  complete  rejection,  because  the  wholesale 
grocer  and  the  canner  usually  try  to  get  together.  The  broker  asks,  "  Whai 
shall  I  do"?  The  canner  Is  apt  to  wire  back  and  say  that  the  goods  were 
just  as  sold,  or  asks  for  more  information.  Then  the  broker's  effort  Is  to 
try  and  get  that  buyer  and  the  seller  together  by  means  of  hla  usual  molli- 
fication ability.  If  he  is  unsuccessful,  then  there  Is  only  one  thing  for  hini 
to  do,  and  that  Is  to  arbitrate.  The  whole  thing  can  be  done  Inside  of  24 
hours.  It  is  done  by  telegraph.  The  canuer  says,  "  I  refufie  to  accept  the  re- 
jection. I  Insist  on  arbitration."  The  broker  goes  to  the  jobber  and  tells  hhu 
his  story.  And  if  he  accepts  the  arbltratlon^the  feature  about  arbitration  is  in 
the  terms  of  the  contract — you  can  not  make  any  man  live  up  to  a  contract 
If  he  doesn't  want  to — then  *notlce  1r  given  to  the  chairman  of  the  board  in 
that  town,  and  he  appoints  three  men  out  of  the  board  to  go  into  the  matter 
end  he  takes  the  contract.  He  calls  In  the  broker  that  made  the  sale,  or  tiie 
board  does,  and  they  call  in  the  nmn  that  rejects  It.  And  I  want  to  tell  you. 
Judge,  that  there  never  has  been  a  more  successful,  practical  working  arrange- 
ment than  that  national  agreement  of  arbtiratlou.  It. has  settled  many,  niaa.v 
cases  that  would  eventually  have  been  mighty  expensive  In  trying  lawsuits. 

Judge  Haines.  Well,  in  my  10  years'  ejcperlenee  on  the  bench  and  2i>  years' 
experience  at  the  bar,  I  have  found  it  an  exception  that  you  have  a  boanl 
of  arbitration  that  renders  absolute  justice 

Mr.  Dailt.  Well,  we  try  verj'  hard. 

Judge  Maimer.  Because,  among  I.iwyers.  we  know — and  Senator  Smith 
knows — but  he  is  not  here — It  leaves  the  door  open;  the  party  can  raise  aii 
objection,  and  you  have  got  to  go  and  arbitrate.  Any  kind  of  objection  cau 
he  raised.  We  have  a  great  deal  of  trouble  in  shipping  wheat  flour  to  Ne«* 
York  City :  that  Is.  the  western  people  have.  They  raise  objections  that  thin 
wtteat  is  a  tittle  musty,  and  does  not  come  up  to  grade  in  qnallty,  and  It 
puts  the  shipper  at  a  great  disadvantage.  He  Is  willing  to  go  into  court  anil 
is  willing  to  establish  the  fact  that  when  the  flour  left  the  mill  It  was  in 
good,  sound,  marketable  condition,  but  when  It  reached  New  York  City  some 
(Ejection  may  be  made,  and  you  can  see  the  great  disadvantage  that  the 
shipper  It  at  in  determining  that  question.  That  is  the  reason  Congress  put 
in  the  transportation  act  the  Carraack  amendment  that  the  action  (-an  be 
brought  at  the  place  where  the  goods  were  conrfgned  and  shipped ;  the  juris- 
diction lies  there.  Therefore,  if  there  was  objection  raised  where  the  goods 
vere  delivered,  suit  would  have  to  t>e  brought  there. 
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Mr.  Daily.  That  is  a  queatlun  of  legal  Jurtsdlctlon. 

Judge  Hainbb,  That  is  a  question  of  legal  jurisdiction.  Of  course  you 
might  liave  a  good  system.  It  is  very  commendable  It  It  works  out  well  and 
is  a  good  piece  of  machinery. 

Mr.  Daii.¥.  But  it  has  worked  out  very  well,  practically  speaking.  You 
aaked  me  a  question,  Mr.  Hall? 

Mr.  Hall.  Yes ;  do  you  mean  that  the  decision  of  the  arhitration  Is  always 
had  la  24  hours! 

.Mr.  Daily.  No;  I  did  not  say  that — I  did  not  mean  that.  I  say  the  whole 
thing  can  be  settled  In  that  time. 

Judge  Haineb.  And  we  all  know  as  lawyers  that  this  board  of  arbitration  is 
final  and  conclusive;  absolutely,  when  you  arbitrate  a  matter,  when  you  submit 
(o  arbitration  and  it  Is  arbitrated.  It  is  final  and  conclusive.  You  can  not  go 
into  court.    Neither  party  can. 

Mr.  Stevens.  That  has  not  been  my  experience. 

Judge  Haineb.  That  is  what  our  courts  have  held  in  our  State. 

Mr,  Stbvbrs.  They  have  gone  into  equity  sometimes  and  set  aside  the  arbi- 
tration. 

Judge  Hain^.  Yes:  If  there  was  fraud'  In  the  arbitration,  but  It  would  have 
(a  be  Impeached  on  the  ground  of  fraud  in  the  arbitration.  That  is  a  very  diffi- 
cult matter  to  do. 

Mr.  Breed.  Yau  inquired.  Judge,  about  Oklahoma  City,  and  inquired  where 
tlie  arbitration  would  take  place.  1  would  merely  like  to  call  your  attention  to 
the  fact  that  the  goods  over  which  the  dispute  arises  are,  of  courae,  not  at  the 
cauner's  establishment,  but  are  at  whatever  place  It  arises,  and  therefore  if  the 
goods  were  in  Oklahoma  City  I  can  not  see  where  the  arbitration  could  be 
anywhere  else  than  at  the  place  where  the  goods  that  were  in  dispute  were. 

Judge  Haineb.  But  suppose  they  would  arrive  at  Clinton — in  western  Okla- 
homa?   Where  would  the  arbitration  take  place  then? 

Mr.  Stix.  If  they  wanted  arbitration? 

Judge  Haineb.  Yea,  sir;  would  that  be  Oklahoma  City,  in  Oklahoma? 

Mr.  Stix.  It  might  be. 

Mr.  Daily.  I  don't  know  whether  we  have  any  in  Tulsa  or  not,  but  our 
brokers  are  extending  all  through  Oklahoma,  and  the  jobbers  are  all  through 
the  State? 

Judge  Haineb.  But  there  are  thousands  of  little  places  where  you  ship  the 

Mr.  DAiLr.  No;  I  beg  your  pardon,  Judge,  there  would  not  lie  probably 
more  than  a  half  dozen  jobbing  points  in  Oklahoma,  and  these  boards  are  where 
the  goods  would  arrive,  and  they  are  at  the  jobbing  points. 

Judge  Haineb.  You  mean  where  the  wholesale  Jobbers  are? 

Mr.  Daily.  Yes. 

Judge  Haineb.  And  you  have  a  board  st  each  of  those  places,  have  you? 

Mr.  Daily.  Wherever  the  business  warrants  it.  Judge,  wherever  there  Is  a 
tar^  enough  market  or  the  likelihood  of  these  disputes. 

judge  Haineb.  Well,  at  Oklahoma  City  perhaps  you  have  10  or  15  or  20 
of  those? 

Mr.  Daily.  You  probably  would  have  one  there.  I  can  give  you  a  list  of  the 
arbitration  boards  of  the  country.  I  think,  in  a  day  or  two. 

Judge  Haineb.  Then  you  state  that  they  work  well? 

Mr.  Daily.  Very  well,  very  well. 

Mr.  Stix.  In  that  connection,  Judge,  if  you  will  permit  me  to  state  it,  I  am 
a  member  of  the  firm  of  Seeman  Bros.,  and  I  think  we  are  probably  one  of  the 
largest  buyers  of  canned  goods  among  the  wholesale  grocers  in  the  country. 
We  have  been  in  business  some  30  years.  I  have  no  recollection  in  the  course 
of  the  entire  30  years,  of  our  ever  having  been  sued  on  a  contract.  We  never 
have  had  to  use  the  courts  once  In  our  dealing  with  any  canner,  with  one  ex- 
ception, and  that  Is  where  we  had  a  case  where  we  thought  a  man  had  not 
given  us  a  proper  delivery  on  a  contract  after  the  market  had  gone  up,  and  we 
attached  some  goods  that  he  Anally  shipped  to  our  city.  I  only  remember  that 
we  had  to  resort  to  the  court  once  in  30  years  In  our  dealing  with  the  cannera. 
Every  other  dispute  that  we  have  had  with  a  canner  has  been  settled  by  arbi- 
tration, satisfactorily  so. 

Mr.  Daily.  Do  you  use  arbitration  ft^quently.  Mr.  Stli? 

Mr.  Stix.  Why,  we  don't  have  to  resort  to  it  very  frequently,  but  occasion- 
ally we  do  have  to  resort  to  It. 
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Judfce  IlAiNER.  HHve  you  uuy  quesiioDa.  Mr.  Hall,  to  nak  of  Mr.  Uilbourne? 

Mr.  Hau.  No.  I  hiive  no  further  questions. 

Mr.  Stk\-en8.  In  IlBtening  to  Mr.  Mllboume'a  lestimoDy  I  developed  a  syto- 
pathetic  lutereet  in  wliat  I  believe  to  b«  his  underlying  idea  In  wanting  the 
packers  baclf  in  tlie  unrelated  lines  of  IjuslneM.  Now  I  want  to  know  If  1  am 
right.  Mr.  Milbourne,  am  I  vicht  in  my  conviction  that  your  main  reason  for 
wanting  the  packers  to  get  buclc  into  ttie  unrelated  products  business  is  because 
■  they  can  sell  goods  where  wholesale  grocers  and  brokers  can  not? 

Mr.  MILBOUKRE.  1  think  It  would  be  an  additional  outlet,  an  additional  force 
selling  gooda. 

Mr.  STBVtais.  I  think  you  said  that  they  iiavf  certain  methods  which  succeed 
better  than  anybody  else's? 

Mr.  MtLBovBNE.  I  said  that  they  had.  My  experience  has  been,  or  my  ob- 
servation, rather,  has  been  that  they  have  salesmen  who  are  what  we  termed 
aB  "  live  wires,"  and  that  they  do  push  their  sales,  and  when  they  are  selling  a 
full  line  of  Bluff,  why  they  push  the  sale  of  tomatoes  the  same  as  they  would  a 
sale  of  beef,  or  whatever  else  they  are  doing. 

Mr.  Stevens.  They  sell  It  in  connection  with  the  beef  trade? 

Mr.  MiLBOuanE,  And  being  able  to  sell  other  lines  of  goods,  It  does  freqnentiy 
happen — well,  when  a  man  sells  a  mau  that  is  In  his  store,  and  his  place  of 
business,  and  has_  the  attention  of  the  buyer,  and  is  making  a  sale  of  beef, 
we  will  say,  canned  beef  or  whatever  he  la  selling,  if  that  same  seller  at  the 
same  time  Lb  pushing  tomatoes,  why  he  has  a  chance  right  then  and  there 
probably  in  many  instances  to  place  a  quantity  of  tomatoes  on  the  same  order, 
particularly  when  he  is  able  to  ship  a  mixed  car  of  various  classes  of  goods. 

Mr.  Stevkbb.  Then  the  meat  packer  has  really  an  advantage  over  the  others? 

Mr.  MiLBOiiBNE.  I  don't  think  so.  The  wholesale  grocer  could  or  does  do 
the  same  thing,  couldn't  he?    He  should  do  the  same  thing. 

Mr.   Stevens.  Well.  I  don't   know. 

Mr.  Milbourne.  The  other  gentleman  expressed  my  opinion  In  a  few  words, 
and  I  could  have  said  all  that  I  had  to  say  on  Che  subject  in  just  as  few: 
That  I  see  no  reason  why,  when  the  wholesale  grocers,  as  we  know  a  lot  of 
them  do,  sell  a  lot  of  things  that  do  not  come  under  the  head  of  wholesale 
groceries,  why  the  canning  people  should  be  shut  out  from  this  outlet  for  our 
goods. 

Mr.  Stevens.  You  do  not  mean  that  tbe  meat  packers  can  create  a  demand 
for  the  goods  on  the  part  of  the  conenmer,  do  you? 

Mr.  MiLBOuENE.  Tes,  I  do,  to  this  extent.  It  is  like  advertising.  If  you  go 
In  to  a  man's  place  of  businesa  and  push  a  sale,  you  can  frequently  make  a 
sale  when  otherwise  you  would  not.  If  tbe  grocer  has  those  goods  on  his 
Bhelf  and  he  pushes  them,  they  come  to  the  consumer.  Now  they  are  not 
pushing  now.  The  retailer  Is  not  selling,  and  the  wholesaler  is  not  doing  It.  and 
the  consumer  Is  not  going  after  catined  stuff. 

Judge  Haimeb.  Is  that  all,  Mr.  Milbourne? 

Mr.   MiLBotjaNE.  Tes. 

Judge  Haines.  Here  is  a  gentleman  who  must  get  away  before  1  o'clock, 
and  who  wants  to  make  a  statement  now.    We  will  hear  from  Mr.  Cra^. 

STATEMENT  OF  JAHE8  CBAIG,   WATNESBOBO,   TA. 

Judge  Haineb.  Will  yon  give  your  full  name? 

Mr.  Gbaio.  James  Craig;   Wayneaboro,   Ta. 

Judge   Haineb.  Proceed. 

Mr,  Okaig.  It  was  said  yesterday  that  I  was  hostile  to  the  wholesale  grocers. 
I  am  not.  I  simply  want  better  distribution,  and  we  do  get  more  distribution 
and  we  hope  better  distribution  by  having  both  the  Jobber  and  the  wholesale 
grocer  and  the  packers.  Ab  far  as  tbe  wholesale  grocers  are  concerned,  in  our 
territory  they  are  the  !>eat  advocate  of  unrelated  lines,  because  I  can  go  in  oar 
wholesale  grocery  stores-and  buy  needles  and  pins  and  sweaters  and  shirts  and 
shellB  and  allot  and  most  anyttiing  that  yon  can  get  out  of  a  hardware  or 
grocery  store,  or  sometimes  a  dry  goods  store,  or  boot  and  shoe  store,  ehoe 
lacea,  etc. 

Judge  Hainbr.  Everything  except  automobile  accessories? 

Hr.  Craiq.  Tes,  sir.  And  I  ccmgratnlate  them  on  It.  I  appreciate  It.  It  is 
quite  a  couvcolence  for  us  all,  and  I  hope  they  will  continue. 

Judge  Haiheb.  Do  they  handle  automobile  accessories? 
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Mr.  Cbaig.  Yea,  air;  and  I  hope  they  will  continue. 

Mr.  Daily.  They  are  wtolesale  grocers,  are  they? 

Mr.  Obaig,  Well,  they  are  supposed  to  be.  They  belong  to  the  aBsociatlon. 
But  we  wanted  to  be  decent  with  all  of  them ;  that  is  all  we  want. 

Judge  Haineb.  Well,  I  guess  there  are  no  questions  on  that? 

Mr.  Cbaio.  No.    That  Is  all  I  have  to  eay. 

Judge  Haineb.  We  will  adjourn  now  until  2  o'clock. 

(Tiiereupon,  at  12.55  o'clock  p.  m.,  a  recess  was -taken  until  2  o'clock  p,  m. 
of  the  same  day,  Thnrsday,  December  8,  1921.) 


The  committee  resumed  its  session  at  2  o'clock  p.  m.,  pursuant  to  the  taking 
of  receaa 

The  Chaibuan.  Gentlemen,  let  us  come  to  order  and  proceed  with  our 
hearing. 

Gentlemen.  I  wish  to  call  your  attention  to  the  fact  that  a  representative 
of  one  of  the  wholesale  grocery  aasociatlons  Introduced  in  evidence  here  the 
other  day  an  excerpt  from  Duncan's  Trade  Register,  Including  a  statement 
that  Armour's  map  was  published  therein.  And  as  giving  color  to  the  whole 
situation,  I  want  to  read  Into  the  record  a  statement  which  appears  on  the 
very  front  of  Duncan's  Trade  Register,  as  follows : 

"  THE  LIST  OP  ownasntABLEa. 

"  Some  depraved  trade  papers  and  many  misguided  retailers  blame  the  job- 
bers for  the  spread  of  chain  stores.  It  is  rank  Injustice  to  jobbers.  We  all 
know  many  manufacturers,  especially  the  trusts,  give  chain  stores  the  same 
prices  that  jobbers  are  compelled  to  pay.  And  these  direct  selling  concerns 
give  chain  stores  the  100-case  price  on  S-case  lota.  (See  Procter  &  Gamble 
deal.) 

"What  the  retailer  ^eeds  Is  a  list  of  concerns  placing  chain  stores  on  the 
'  jobbers'  list,'  and  discriminating  in  favor  of  chain  stores.  We  are  going  to 
publish  that  list.  Every  concern  that  practices  double-dealing  will  be  Hated. 
Here  are  a  few  of  the  offenders: 

"Aunt  Jemima  Mills.  Armour  Grain  Co.,  Joseph  Campbell  Co..  Hires  Root 
Beer,  Procter  &  Gamble,  Llbby,  McNeill  &  Llbby.  National  Biscuit  Co..  Cream 
of  Wheat.  (This  last  piece  of  goods  la  listed  because  It  practices  extortion 
on  consumers  through  retailers.) 

"This  la  but  a  sample.  The  complete  list  will  be  ready  for  distribution 
January  1.  The  price  is  $8  including  yearly  subscription  to  Duncan's  Trade 
Register. 

"  Let  there  be  light.  When  a  hundred  thousand  retailers  have  this  list 
framed  In  their  stores,  there  la  goln;;  to  be  reformation  among  the  htgher-ups. 

"  Get  the  '  List  of  Undesirables.'  Compel  them  to  distribute  through  Uie 
chain  stores.    Don't  let  them  cut  yonr  throat." 

I  think  that  should  go  in.  in  view  of  the  excerpta  that  have  gone  In  from 
Duncan's  Trade  Register  heretofore. 

Mr.  Bbeed.  Did  I  understand  that  that  you  made  the  atatement  that  the 
wholesale  grocer  introduced  anything  from  Duncan's  Trade  Register? 

The  Chairman.  He  suggested  the  thing,  absolutely. 

Mr.  Bbe39>.  My  recollection  of  the  fact  la  not  to  that  effect.  I  remember 
Mr.  Bode  Introduced  Mr,  Armour's  book  containing  the  picture — It  was  Mr. 
Armour's  annual  book,  containing  the  picture  which  he  produced,  and  that 
that  book  was  Introduced  In  evidence. 

The  Chaibman.  And  he  had  before  him  the  page  torn  from  Duncan's  Trade 
Register,  which  was  handed  around  among  the  committee,  and  I  am  not  cer- 
tain whether  he  read  anything  from  It  or  not,  but  that  was  circulated  around 
here,  and  It  was  suggested  that  it  was  reprinted  In  Duncan's  Trade  Register; 
and  I  just  wish  to  put  this  In  to  eharacterlae  the  reprint  of  that  article. 

Mr.  Bkeed,  The  National  Wholesale  Grocers'  Association  make  no  reference  to 
Duncan's  Trade  Review  whatever,  and  my  recollection  of  Mr.  Bode's  testimony 
was  merely  that  he  said  that  there  was  a  publication  that  bad  republished 
the  picture  from  Mr,  Armour's  annual  book,  and  had  referred  to  the  book  as 
Armourland.    Am  I  correct  In  that? 

A  ToioK  X««,  Blr. 
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The  Chaibuak.  Is  there  ■uyChing  furtber? 

Mr.  Brexd.  No,  sir. 

Mr.  Daily.  Juiit  one  moment,  Mr.  Ctaalnaan.  Mr.  Chairman.  In  favor  of 
complete  accuracy,  and  only  to  eliminate  any  thouKlit  that  we  Intentionally 
misquoted  Asures,  I  want  to  make  a  correetloh.  We  discovered  that  in  re- 
ferring to  the  Unil^  States  census  report  for  the  total  pack  of  canned  tood!< 
In  1914.  we  stated  that  the  total  amount  wa"  68.025.000.  .\s  u  matter  of  fart, 
we  misquoted  thonf  flKures  unintentionally,  and  the  correct  figures  are 
82,875,000;  making  the  percentage  different  in  the  1914  figures  of  the  Virginia 
pack  .0134,  Instead  of  .0127.    I  did  not  want  that  to  go  uncorrected. 

The  Chaibuan.  The  correction  may  stand  as  made. 

Do  you  care  to  be  heard,  Mr.  Retnn? 

Mr.  Rbtan.  Yes,  Mr.  Clialrman,  briefly. 


The  Chaibuan.  You  may  •■Jiate  your  full  name? 
Mr.  Retan.  Clare  Retan. 
The  Chaibuan.  And  your  address? 
Mr.  Retan.  Lansing,  Mich. 

The  Chaibuan.  What  official  position,  if  any,  do  you  occupy? 
Mr.  Rettan.  Assistant  attorney  general  of  the  State  of  Mlchigim. 
The  Chaibmak.  Just  proceed  in  your  own  way,  Mr.  Retan. 
Mr.  Retan.  Our  department  desires  to  enter  a  protest  to  the  reopening  of 
this  decree,  and  the  Imsls  of  it  Is  this :  It  is  rather  the  result  of  a  grand  jury 
investigation  which  was  held  in  our  Stiite,  conducted  by  Oovemor  Grosbeck. 
who  was  then  attorney  general.     In  view  of  the  testimony  and  the  evidence 
there  adduced,  it  is  our  view  that  the  decree  should  not  be  reopened  and  the 
packers  allowed  Co  enter  into  the  unrelated  lines  of  business. 

The  Chaibuak.  Was  there  any  proceedlnR  brought  there  as  n  result  of  that 
investigation? 

Mr.  Retan.  There  was  n()t,  owing  to  the  fact  that  our  statutes  did  not  cover 
it,  and  we  thought  it  was  a  matter  for  Congress,  and  not  for  the  State. 

I  might  also  add  that  we  intenened  in  the  proceeding  before  the  Inter- 
state Commerce  Commission,  that  was  held  in  Chicago,  when.  I  understand, 
application  was  made  to  modify  the  order  at  that  time. 

This  really  was  not  strictly  a  grand  Jury  proceeding,  because  we  have  no 
grand  jur>-  procee<linga  in  our  State,  hut  It  was  under  a  statute  which  pro- 
vides for  the  discovery  of  crime. 

The  Chaibman.  And  the  proceedings  are'  protected  by  the  same  saf^uards 
of  secrecy  as  a  grand  jury  investigation? 
Mr.  Retan.  No  ;  they  are  not 

The  Chaibman.  Do  you  feel  at  liberty  to  divulge  to  the  committee  what  trans- 
pired in  that  investigation? 

Mr,  Retan.  I  am  sorry  that  I  could  not  do  it.  I  telegraphed  night  before 
last  for  a  copy  of  the  transcript  of  the  evidence,  and  I  have  not  received  it  as 
yet.  and  my  memory  is  somewhat  hazy  as  to  the  facts. 

The  Chaibman.  If  .vou  receive  a  copy  of  that  transcript  of  the  record,  are 
you  willing  that  this  committee  shall  see  It? 
Mr.  Retan.  1  certainly  am. 
The  Chaibmak.  And  you  will  furnish  It  to  ns? 
Mr.  Retan.  I  will;  yes,  sir. 
Judge  Hainbb.  When  was  this  hearing? 

Mr.  Retan.  It  was  in  the  latter  part  of  1918  and  the  first  part  of  1919. 
Judge  Haineb.  Prior  to  the  entry  of  this  decree? 
Mr.  Retan.  Tes,  rtr. 

Judge  Haineb.  Did  you  <«I1  the  Attorney  General's  attention  to  that  pro- 
ceeding at  the  time  of  the  pend^icy  of  this  suit? 
Mr.  Retan.  You  mean  the  attorney  general  of  the  State? 
Judge  Haineb.  The  Attorney  General  of  the  United  States — Attorney  Gen- 
eral Palmer? 

Mr.  Retan.  We  did  not.  It  was  an  independent  investigation  held  under  our 
statute. 

Judge  Haineb.  Didn't  you  think  it  was  of  euch  Importance  that  you  should 
inform  the  Department  of  Justice  of  It? 
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Mr.  Rbtan.  As  to  thut  I  had  nothing  to  say.  I  was  slniply  assiBting  In  con- 
ducting the  inveetigation.    That  was  for  the  head  of  the  department. 

Judge  Haineb.  You  were  then  aseigtant  attorney  ^nerel  of  tbe  State  of 
Micblgan? 

Mr.  RRTiN,  Yes,  sir. 

Judge  Ratner,  And  yi>u  are  opposed  to  the  modification  of  the  decree,  as  I 
understand  it? 

Mr.  Retan.  We  are;  yes,  sir. 

Judge  Haineb,  As  to  tbe  unrelated  commodities? 

Mr.  Hr:rAB,  Yes,  your  honor. 

The  Chaibuan.  If  that  la  all,  Mr.  Retan,  we  thank  you  very  much. 

Xow,  Mr.  Gray,  we  will  hear  you.  if  you  are  ready. 

Mr.  Retah.  I  wish  to  mabe  a  further  statement.  , 

The  Chairman.  Mr.  Gray,  will  you  pardon  us.  Mr.  Retan  wants  to  be  heard 
again.  Mr.  Retan,  you  have  something  further  you  wish  to  say  Id  connection 
with  this  statement? 

Mr.  -KeiAN.  I  have.  For  the  purpoBe  of  clearing  the  record,  and  In  answer 
to  the  question  propounded  by  the  Judge,  I  want  t«  say  that  I  do  not  want  to 
intimate  that  we  have  discovered  anything  criminal. 

Judge  Haines,  I  think  tliat  was  the  inference. 

Mr.  Bktapj,  Ycb,  that  is  what  I  wanted  to  clear  up.  And  there  was  no  viola- 
tion of  our  statute,  so  far  as  we  could  ascertain,  and  at  that  time  we  did  not 
thinli  there  was  anything  that  was  of  Interest  to  the  Attorney  General  of  the 
United  States,  for  the  reason  that  we  could  not  discover  anything  criminal,  and 
lie  was  at  that  time  conducting  an  investigation  along  this  same  line. 

Tbe  Chaibuan.  And  that  was  the  reason  why  you  did  not  furnish  It  to  the 
Attorney  General  of  the  United  States? 

Mr.  Retak.  Yes;  that  was  the  reason. 

Judge  Haipjee.  I  thinli  that  was  a  proper  statement  for  you  to  make. 


The  Chairman.  What  Is  your  name? 

Mr.  Gray.  My  name  is  Dallas  H.  Gray,  of  Armona,  near  Handford.  the 
county  seat  of  Kings  County. 

Tbe  Chairman.  What  State? 

Mr.  Gray.  Armona,  near  Handford,  the  county  seat  of  Kings  County,  Calif. 
My  occupation  is  a  fruit  grower.  I  am  a  member  of  the  California  Associated 
Kaisln  Co.,  the  California  Prune  and  Apricot  Assodatlon,  the  California  Co- 
"Perative  Cannerlfs,  ail  of  which  are  farmers  and  fruit  producers'  cooperative 
»ri;:a nidations.  I  am  a  member  of  these  organizations,  as  a  grower  and  producer 
ui'  the  fruits  handler!  by  the  asBi>ciatioii.s,  and  tlie  associations  are  all  growers 
mid  fnilt  priKlucers'  orga nidations. 

Mr.  Chairman  and  gentlemen  of  the  Interdepartmental  Committee,  called  for 
the  purpo^  «t  hearing  the  ai^uments  such  as  have  been  and  will  be  presented 
for  and  against  the  modification  of  the  so-called  "  packers'  consent  decree,"  It 
■ifCords  nie  great  pleasure  to  have  this  (qjportunlty  to  speak  to  *you  concerning 
Some  of  the  marketing  problems  that  tiave  taken  place  during  the  past  25  or  30 
jears.  which  I  am  familiar  witli. 

Again,  Mr.  Chairman,  I  am  glad  to  be  present  here  before  this  committee, 
which  I  consider  as  representative  of  those  executive  officers  who  are  tjie 
guardians  of  our  prosperity  and  the  protectors  of  the  results  of  our  toil  and 
efforts. 

You,  Mr.  Chairman,  representing,  as  you  do,  the  Attorney  General  of  this 
great  Nation,  are  ever  keen  and  alert  to  prevent  the  drastic,  detrimental,  anil 
destructive  I^slation  affecting  the  farmer  and  his  Interests,  and  to  protect 
the  farmers,  cooperative  and  otherwise,  against  adverse  and  drastic  legislation 
that  may  be  brought  before  this  Nation. 

You,  -Tudge  Hainer,  In  representing  the  Department  of  Agriculture,  are  prob- 
ably the  nearest  to  the  hearts  of  the  farmer  and  the  producer,  and  are  very 
solicitous  of  our  success  in  production.  You  teach  us  how,  through  your  de- 
partment, to  produce  more  bountiful  crops  in  the  time  of  harvest.' 

You.  Mr.  Hal!,  as  a  representative  of  tbe  Secretary  of  Commerce,  are  in- 
terested In  the  transporting  and  uninterrupted  flow  of  our  products  to  the 
markets  of  the  world. 
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Upou  the  shoulders  of  you  gentlemen  lies  the  burden  and  reaponslbilit;  of 
ninRldemtfoo  of  this  decree  by  the  legislative  departmeDts.  Allow  me  to  nam 
you  BKBinst  the  sinister  Tenmrks,  tiie  personal  attacks  tbat  have  no  bearing 
upon  tills  case,  but  have  been  injected  into  ttieee  arguments  by  these  gentle- 
iiieu  who  would  attempt  to  bias  your  tnlnds  and  opinions,  and  cause  you  to  be 
Instnuiit'ntal  In  recording  the  handwriting  on  the  wall,  as  it  was  in  the  time 
of  Daniel,  the  prophet.  I  again  warn  you  that  unless  you  take  a  con- 
certed action,  this  thing  will  mean  a  mene,  mene,  tekd,  nidianln  of  tbe  fann- 
er's interests,  which  means  the  failure  of  bis  future  success  and  prosperity 

I  have  waited  for  25  years  that  this  day  might  come  when  I  can  point  out 
to  you  some  of  the  errors  of  our  national  nnirketing  system  and  tell  you  some 
of  tbe  experiences  fhnt  I  buve  had  as  a  producer  of  California  fruits  and  prod- 
ucts, both  In  the  production  and  the  marketing  of  those  products,  and  some  of 
the  encroachments  that  have  been  made  upon  tbe  producer  and  the  distributing 
of  bis  products  by  the  reeular  channels  of  trade, 

I  can  assure  you,  however,  that  it  will  not  take  me  as  many  hours  to  express 
myself  as  I  have  In  years  been  waiting  to  appear  before  you.  It  will  be  neces- 
sary, however,  that  you  have  a  full  comprehension  of  my  ideas  and  tlie  effect 
of  this  consent  decree  upon  tbe  farmers'  Interests  that  you  get  a  full  conception 
of  the  underlying  principles  Involved  in  It,  that  I  relate  to  you  some  personal 
experiences  covering  this  period  of  time. 

By  way  of  further  Introduction,  Mr.  Chairman,  I  might  say  that  I  was  bom 
a  farmer,  reared  a  farmer,  and  I  shall  hope  to  die  a  farmer,  upon  the  property 
once  planted  by  my  father  as  one  of  the  largest  pioneer  orchards  and  vineyards 
of  some  320  acres  in  California,  some  40  or  42  years  ago,  and  a  good  portion  of 
which  I  now  own. 

My  own  individual  activities  In  farming  have  been  other  than  those  of  fruit 
raising.  I  have  owned  and  operated  a  dairy  for  five  or  six  years  consecutively; 
likewise.  I  owned  a  chicken  ranch  (or  tbe  same  period  of  time,  with  some  3,000 
h«iB  Id  production.  And,  Mr.  Chairman.  I  mean,  of  course,  the  feathered  vari- 
ety of  cbickens. 

The  Chairman.  We  are  glad  to  know  that. 

Mr.  Gray.  At  various  times  in  u:y  farming  experience  I  have  been  engaged 
In  tbe  production  of  hay,  grain,  corn  and  alfalfa,  rice,  beans,  and  other  such 
farm  products;  and  I  have  also  been  engaged,  directly  and  Indirectly,  in  nursery- 
Ing  for  some  15  years  in  the  production  of  trees  and  vines  and  plants  such  as 
are  used  In  fruit  production  in  California. 

And  I  believe,  gentlemen,  that  I  have  had  more  than  the  usual  experience  In 
farming  and  marketing.  T  have  aeen  the  rise  and  fall  of  fruit  Industries— their 
prosperity  fluctuating  from  times  of  success  and  enterprise  to  the  lowest  depths 
of  wreck  and  ruin.  Only  those  staunch  pioneers  of  early  history  «ere  able  to 
withstand  these  successive  attempts  and  failures.  Only  those  who  with  opti- 
mism and  tenacity,  battling  with  every  opposing  foe,  were  able  to  endure. 

About  three  weeks  ago  I  addressed  the  fifty-fourth  annual  convention  of 
California  fruit  growers  at  Los  Angeles,  on  farm  costs  and  accounts,  and  while 
there  I  heard  a  definition  and  distinction  made  between  the  farmer  and  the 
agriculturist.  Judge  Morrison,  who  gave  the  address  on  legislative  day,  said 
that  the  agriculturist  was  tiie  man  who  put  something  into  tiie  soil,  and  the 
farmer  was  the  one  who  took  something  out  of  tbe  soil,  and  Implying  and  giving 
credit  to  the  farmer  for  an  overabundance  of  prosperity  as  he  made  those  re- 
marks. While  T  do  not  mean  to  cast  any  aspersions  upon  Judge  Morrison's 
opinions,  I  can  not  agree  with  tiim.  and  I  wish  here  to  interpose  an  objection  to 
such' a  distinction,  I  say  that  the  farmer  is  the  nran  wiio  puts  sometliing  Into 
the  soil ;  he  injects  Into  the  soil,  down  through  the  plow  handles  and  through  tbe 
plowshare,  his  hopes,  his  desires,  his  ambitions  and  optimism.  And  in  many 
instances  he  takes  only  from  the  soil  as  compensation  for  his  labor,  toll,  and 
effort  the  results  of  the  avariciousness,  greed,  and  restraint  of  the  regular  chaD- 
nels  of  trade  by  way  of  disappointment  and  failure. 

And,  by  the  way,  I  have  heard  a  very  correct  distinction  between  aii  optimist 
and  a  pessimist.  I  think  It  Is  very  fitting  In  this  hearing  th'at  I  relate  it.  I 
heard  B.  Fay  .Mills.  In  Chicago,  at  one  time  say  that  the  pesslntist  was  one 
who  Fletcherlzed  on  pills,  and  the  optimist  was  one  who  was  clubfooted  and  tww- 
leg^ed.  and  thanked  God  that  he  was  not  cross-eyed.  Now.  gentlemen,  we  may 
have  done  many  things  in  marketing  that  were  clubfooCed  and  bowlegged.  but 
we  do  not  feel  Qiat  we  are.  4t  this  particular  time,  cross-eyed  in  marketing  and 
producing. 
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Before  entering  Into  this  discuBsion,  Mr.  ChairmaD,  I  want  to  la;  before 
you  one  premise,  and  that  Is,  that  upon  the  farmer  depends  the  success  of  al! 
commercial,  social,  and  economic  life;  that  our  national  and  international 
prosperity  is  founded  upon  the  basic  principles  of  the  farmer's  success.  The 
resources  of  tiie  comniunlty  In  which  the  farmers  live  are  apoken  of  in  terms 
of  prosperity.  If  pestilence  and  'disease  attacks  his  crops,  the  financial  re- 
sources of  the  community  in  which  he  lives  Is  so  affected ;  if  blighting  winds 
and  summer  heat  curb  his  production,  the  financing  of  that  community  is  so 
restrained.  If  you  will  not  agree  with  me,  Mr.  Chairman,  as  to  the  laying 
of  this  premise,  I  have  no  further  argument  regarding  this  subject;  If  you  do 
not  agree  with  me  upon  this  fundamental  principle,  Mr.  Chairman,  I  have 
nothing  further  to  argue  upon. 

It  Is  somewhat  embarrassing,  Mr.  Chairman,  to  stand  here  and  face  this 
array  of  legal  talent,  and  the  greatest  marketing  brains  of  our  Nation.  They 
are  the  keenest  minds  In  distribution,  and  they  are  here  assembled  for  one 
chelf  purpose,  and  that  Is  to  destroy  a  competitive,  economical,  and  efBcIent 
source  of  distribution.  I  wish  to  compliment  them  for  having  secured  such 
keen  and  shrewd  attorneys  for  the  protecting  of  their  interests,  and  I  further 
wish  to  say  that  yon  have  dealt  most  fairly  with  them  In  their  questionings 
and  discussions. 

They  have,  for  days,  presented  great  volumes  of  testimony  and  confirma- 
tions received  from  their  own  members  and  the  elements  of  their  own  trade. 
This  data  reads  to  me  like  the  "  sounding  brass  and  tinkling  cymbals "  of 
former  days,  when  farm  organizations  on  tiie  coast  were  In  the  making. 

Furthermore,  this  testimony  Is,  as  I  have  read  it,  day  nfter  day  a  reitera- 
tion of  the  same  basic  and  fundamental  principles,  as  though  It  were  the 
product  of  one  fertile  mind— yes.  I  will  say  two  fertile  minds,  for  I  shall  pay 
particular  respect  to  the  Senator. 

Again,  I  wish  to  compliment  this, array  of  legal  talent  for  having  so  wonder- 
fully duplicated  their  efforts,  and  by  thus  attempting  to  show  a  preponderance 
of  evidence  by  way  of  numbers  In  evading  the  real  issue  in  this  case. 

I  ask  you,  gentlement,  who  are  these  men  that  would  stand  upon  the 
hlehway  of  trade  and  proclaim,  "I  thank  Thee,  Oh  Lord,  that  I  am  not  as 
other  men."  I  ask  you,  who  are  these  men  that  have  for  years  uiwn  years 
stood  at  the  portals  of  distribution  collecting  there  their  tributes  and  their 
unreasonable  profits,  and  by  way  of  extortions  and  connlvings  have  forced 
the  producers  of  this  country  to  sustain  untold  millions  of  losses.  Who  are 
thesf  men,  gentli'men  of  the  committee,  who  have  the  audacity  to  present  them- 
selves here  and  ask  that  our  Federal  Government  join  with  them  in  an 
attack  and  collusion  for  the  preservation  of  an  autocratic  decree  for  restraint 
of  trade.  • 

Mr.  Chairman,  I  know  them  all,  for  I  have  dealt  with  them  for  the  past 
20  years,  and  I  am  perfectly  familiar  with  my  father's  operations  during  a 
like  previous  period  of  time.    I  know  their  methods  and  their  tactics. 

Now,  in  my  arguments  I  may  zigzag  a  little  bit  upon  this  Issue,  which 
reminds  of  the  story  of  the  Irishman  who,  being  patriotic  to  his  country, 
the  United  States,  enlisted  In  the  Army,  went  across  the  water  and  fought  on 
foreign  fields.  And  on  his  way  across  on  the  boat  he  became  much  concerned 
as  to  his  future  welfare  and  began  to  wonder  about  the  final  outcome  of  his 
esristence.  So  he  addressed  himself  to  his  corporal,  and  asked  the  corporal 
how  he  could  avoid  the  bullets  If  he  got  Into  an  attack,  and  the  corporal  said, 
"Pat,  that  is  easy;  all  you  have  to  do  Is  zigzag,  and  the  Germans  can't  shoot 
yon."  It  was  some  two  months  afterwards  when  the  corporal  ran  across  Pat 
in  a  hospital  with  his  head  all  bandaged  up,  only  bis  eyes  peeping  out,  and 
he  said,  "Pat,  how  Is  this;  how  did  you  get  here?"  Pat  said,  "I  giieas  I 
must  have  been  zigging  when  T  should  have  been  zagging."  So  I  may  be 
zigging  when  I  should  be  zagging,  and  I  ma^  zigzag  a  little  bit  In  my  argru- 
ment,  but  I  hope  I  will  be  able  to  eilllghten  you  in  doing  it. 

I  do  not  believe  in  casting  personal  aspersions,  nor  do  I  expect  to  stoop  so 
low  and  base  my  argument  upon  personal  insinuations  other  than  Is  necessary 
to  covey  to  you  the  opposition  that  I  have  experienced  by  Individuals  In  ele- 
ments of  trade.  What  I  shall  attack  as  a  producer  and  grower  in  California 
Is  the  system  of  our  marketing  that  causes  the  producer  to  sustain  annually 
heavy  losses,  the  slowness  of  the  vehicle  in  conveying  our  products  to  the 
conumer,  and  a  restraining  of  the  consumption  of  our  farm  products  because 
of  the  excessive  spread  between  the  producer  and  the  ci 
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I  wisb  to  present  my  argument  to  the  effect  of  the  packers'  coDsent  decree 
under  fotir  fuiidnmental  lieHilings :  First,  injury  to  the  farmer :  second,  Its 
economic  disadvantages ;  third,  effect  upon  thi:'  consumer ;  and  fourth,  lu 
legality. 

And  as  an  additional,  in  conclusion,  wltb  your  permission,  Mr.  Chairman,  I 
would  lllie  to  answer  some  Hrgnments  of  the  opponents  as  affecting  fruit  to- 
(tuiitrles.  I  refer.  Mr.  Cliairman,  to  the  dried  fruit  Industry,  with  which  1  am 
HO  familiar. 

The  first  tliree  divisions  which  I  have  named.  1  feel  thoroughly  corapeteni  M 
talk  upon.  The  fourth  and  last  heading  is  somewhat  of  a  misnomer,  as  I  do 
not  pretend  to  be  a  lawyer,  but  have  some  Idea  of  right  and  Justice,  and  npuo 
those  principles  my  opinion  will  be  based.  I  have  some  idea  and  |>ersoti.ii 
opinion  of  right  and  Justice. 

To  show  the  Injury  to  the  farmer,  I  shall  have  to  cover  considerable  grouiicl, 
going  back  Into  the  very  earliest  history  of  our  fruit  production  In  Califiiniia. 
with  which  I  iim  very  familiar.  And  I  hope  you  will  pardon  me,  Mr.  Chairman, 
if  1  refer  to  some  personal  experiences,  because  these  {veraonal  exi>erieiu's  go 
to  make  up  my  knowledge  of  this  question. 

When  my  grandfather.  Andrew  W.  Gray,  led  as  ciiptaiu,  n  train  of  prHirli- 
schooners  from  a  little  town  in  Pennsylvania,  and  two  more  times  repeaieil 
the  operation  and  conducted  like  expeditions  afterwards,  to  California,  ttif- 
wonderful  plains  of  the  wonderfully  fertile  State  of  California  were  imoctii- 
pled.  In  fact,  their  productivity  was  not  then  known.  Gold  was  the  thing  In 
mind,  and  it  was  for  gold  that  the  early  travelers  to  California  went.  Ui>li1 
was  the  natural  product  of  the  mountain  and  hill  regions.  As  the  resources  (if 
these  early  pioneers  were  counie<l  in  nuggets  and  they  slowly  discontinued  tbeif 
mining  activities,  the  fertile  lands  of  the  valleys  were  taken  up  and  made  tn 
protiuce  bountiful  crops  In  harvest. 

The  transportation  facilities  of  the  nation  were  then  being  developetl  innl 
come  into  use,  because  when  these  communities  had  produced  more  than  tlwy 
could  consume  in  their  own  families  It  became  necessary  titat  commerce  lie 
set  up.  In  those  early  days  grain  farming  was  the  principal  occupation,  but 
becHuse  of  the  unprofitableness  of  this  crop,  otiier  lines  of  farming  endeaviir 
were  sought. 

My  father  then  was  a  mere  lad.  after  the  war,  but  went  <lown  into  the  Sun 
Joaquin  Valley,  near  Pnndford.  in  Kings  County,  and  took  up  a  soldier's  clalui. 
160  acres  of  land.  The  producing  of  his  crops  earned  lilm  some  money,  so  tlmt 
lie  could  buy  up  some  of  the  cheap  lands  that  existed  in  the  San  Joaquin  VbIIpj'. 
and  he  soon  Isonght  up  some  of  the  land,  at  some  $2.B0  to  $5  an  acre,  anil  he 
liad  sevemi  sections  of  land  as  a  result  of  his  success  in  production.  Most  of 
tjie  crops  of  those  days  were  distributed  practically  to  the  miners  In  the  sur- 
rounding hills,  who  paid  fabulous  prices  because  of  their  excess  of  gold  lu 
mining. 

There  came  a  time,  however,  when  the  farm  lands  produced  more  than  was 
consumed  locally,  and  it  l)ecame  necessary  that  these  crops  be  exported  to  the 
outside  communities  of  the  nation.  This  exportation  made  necessary,  of  coarse, 
the  channel  of  trade  that  has  since  been  built  up.  The  more  extensive  the 
trade  grew,  the  less  the  farmer  received  for  his  products,  until  the  crops  w«i« 
not  worth  their  harvesting;  the  farmer  received  less  and  less  for  his  proflucis. 

Experiments  in  fruit  production  were  carried  on,  and  the  soil  and  cllaiaH* 
were  found  particularly  adapted  to  the  production  of  the  delicacies.  The  e<L- 
panslon  of  the  fruit  business  brought  about  the  necessity  for  irrigation,  »i  ibe 
pioneers  In  our  frnit  Industry  tapped  the  resources  of  our  snow-capped  nMiiiii- 
talns  and  flowing  rivers  that  flowed  from  them.  Ditches  were  dug,  Irrigarlon 
was  developed,  that  the  parched  ground  might  become  the  gardens  of  the  valle.vs 
by  bountiful  harvests.  And  I  might  say  that  my  father  was  one  of  the  pioneers 
In  the  making  of  those  irrigation  ditches,  and  in  the  development  of  the  irri- 
gation system  in  Onllfomla.  It  Is  absolutely  necessary  that  there  lie  IrriiRi- 
tlon  for  the  anccesaful  farndng  of  our  orchards  and  vineyards,  and  our  success 
depends  largely,  upon  our  network  of  irrigation  facilities.  As  I  say,  my  father 
was  one  of  the  pioneers  and  leaders  in  these  experiments  and  In  hull<Iing  the  irri- 
gation canalB  and  ditches  to  irrigate  the  arid  plains.  In  fact,  he  planteil  one 
of  the  first.  If  not  the  first  large  muscatel  vineyards  In  California,  followed  Im- 
mediately by  other  and  large  planting  of  fruits. 

The  first  few  years  the  crops  of  these  frultH  brought  fabulous  prices,  hnt. 
running  true  to  form,  as  soon  as  that  production  supplied  the  imniedi»le 
vicinity  the  channel  of  trade  was  brought  into  oiieratlon.  and  the  farmers' 
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receipts  began  to  decrease.  For  nmny  years  there  was  practically  a  stagnation- 
In  the  plantlnc  ot  vineyards.  In  fact,  the  markets  became  wi  poor  that  or- 
chards and  vineyards  were  uprooted  that  had  been  previously  planted  at  tre- 
mendous expense. 

T  rememlKr  well  as  a  lad,  when  some  eight  or  nine  thousand  tons  of  Talslna 
were  produced,  of  hearing  the  fruit  packer  cry  "  overprmluctlnn."  I  remem- 
ber well  that  that  was  the  hue  and  cry  of  the  packer  of  that  day,  as  he  was 
the  dominating  factor  In  our  production. 

Judge  Haiber.  Do  you  mean  the  meat  packer? 

Mr.  Gray.  The  fruit  packer.  I  am  glad  you  corrected  me.  I  shall  hope  to 
correct  myself.  The  fruit  packer  of  that  day  was  the  domfnaflng  factor,  anil 
his  hue  and  cry  was  "overproduction.-'  1  remember  well  bs  a  lad  my  parents 
selling  rafslns  at  $15  per  ton  In  the  sweat  box  which  Is  the  container  of  the 
product  of  the  packing  house,  when  the  same  raisins  undoubtedly  coat  something 
near  «50  or  S60  per  ton  In  products. 

The  increase  in  production  of  our  raisins  and  dried  fruits  In  California  was 
practically  at  a  standstill  between  the  years  1890  and  1900.  I  will  not  go  into 
the  details  and  relate  the  tragedies  and  experiences  covering  those  20  years 
and  the  attemjtts  of  the  elements  of  trade  to  throttle  the  efforts  ot  the  farmer 
to  obtain  his  profits.  I  will  say,  however,  that  th^  production  of  raisins  and 
drie<l  fruits  was  approximately  at  the  stacnatiou  point  from  1880  to  1900_ 
because  of  the  oppression  used  on  the  farmers  In  manufacturing  and  dlstribu-' 
tion. 

The  farmers'  losses  and  fruit  growers'  experiences  are  written  In  the  records 
of  the  county  recorders  by  the  mortgaces  and  bankruptcies  covering  that  period. 
The  whole  year's  toll  and  efforts  of  the  farmer,  who  iiad  built  up  hopes  of 
securing  some  profit,  were  but  written  in  the  red  Ink  of  the  balance  sheet. 

I  remember  well  my  father  picking  a  crop  of  nectarines  after  having  paid 
for  the  labor  In  cultivation,  and  after  having  delivered  his  crop  of  some  90 
or  100  tons,  upon  which  there  was  not  one  cent  paid  to  him ;  to  iidd  insult  to 
Injury,  a  bill  for  the  freight  was  rendered,  amounting  to  some  $248,  upon  the 
pretense  of  the  buyer  having  sustained  losses,  after  he  had  not  received  1  cent 
of  remuneration  for  the  property.  Snccessive  years  of  this  hind  of  treatment 
only  added  to  the  burdens  and  anxieties,  and  I  can  truthfully  say  that  many  a 
farmer  went  to  an  early  grave  because  of  the  anxieties  due  to  such  tremendous 
oppression  and  burdens. 

In  1896  my  father  passed  away  at  a  premature  age,  leaving  some  320  acres 
entirely  planted  to  raisins,  peaches,  prunes,  apricots,  and  otlier  similar  dried 
fruits.  Added  to  this,  due  to  the  system  of  marfeeting.  he  left  as  a  heritage- 
to  his  two  boys  and  his  widow  a  mortgage  of  some  $70,000,  that  had  been 
accnmuiated  in  planting  the  property,  and  hecjiuse  of  no  remuneration  for 
the  distributing  of  his  products. 

My  mother,  being  of  an  executive  disposition,  took  up  the  reins  of  operation, 
and  for  some  seven  years  struggled  with  every  element  of  nature  and  the 
opposition  of  the  channels  of  trade  In  production  and  marketing.  I  wish  to 
pause  here  and  pay  a  tribute  to  that  noble  woman,  my  mother,  who,  because 
of  her  stick-to-lt-iveness  and  determination,  made  possible  mv  present  suc- 
cess, because  she  tackled  something  and  operated  successfully  that  which  few 
men  would  have  attempted.  She  was  the  chief  superintendent  in  the  employ- 
ment of  some  50  to  260  men  at  different  seasons  of  the  year  that  were  neces- 
sary to  carry  on  the  operations  of  the  ranch. 

T  was  about  14  years  of  age  when  all  this  happened.  In  fact,  my  father 
died  in  the  midst  of  harvest,  and  we  boys,  my  brother  and  I,  did  what  we 
could  to  assist  our  mother  by  occupying  supervising  positions  on  the  ranch. 
We  filled  those  positions  each  year  nntJi  of  age,  when  we  operated  our  own 
properties.  I,  following  In  the  footsteps  of  my  parents,  disposed  of  my 
product  through  the  wholesale  jobbers  and  brokers  of  the  large  cities,  New 
York,  Chicago,  and  Philadelphia,  and  to  the  other  elements  of  trade  that 
naturally  are  the  handlers  of  our  crops  before  they  reach  the  consumer.  My 
parents  had  done  that  for  years,  and  I  followed  In  their  footsteps. 

We  had  our  own  packing  plant,  and  I  likewise  came  Into  possession  of  that 
property,  which  was  provided  with  a  railrond  switch,  and  make  possible  ship- 
ments direct  from  the  ranch.  We  packed  all  of  these  fruits  there  for  the 
eastern  shipments.  There  were  only  five  or  six  of  the  fniit  producers  in  Cali- 
fornia who  were  so  equipped  to  pack  and  sell  direct  to  the  eastern  Jobbers 
throueh  brokers.    "The  usual  umrketlng  facility  of  the  other  growers  wag  to 
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Bell  to  the  fruit  packers  on  the  coast,  wbo  were,  as  I  have- related,  the  dominat 
log  factors  In  the  iDdostrr. 

It  was  (or  years  the  policy  of  these  men  to  beat  down  the  producer  in  price, 
un  reason  able  in  comparison  with  his  cost  of  production.  Unreasonable  advan- 
tage was  taken  of  him.  Minute  technicalities  and  contentions  as  to  q.uality  were 
the  basic  reasons  for  price  reductions.  It  was  the  custom  of  the  fruit  packer,  as 
well  as  the  Jobbing  and  wholesale  trade  to  carry  over  each  year  from  20,000  to 
26,000  tons  of  raisins,  or  about  one-half  or  three-quartera  of  tJie  crop,  so  that  they 
might  have  a  lever  to  bring  upon  the  producer  the  following  season  In  cruabing 
him  down,  and  an  excuse  to  offer  a  very  low  price  for  his  product.  This  old  crop 
was  a  competing  factor  in  naming  a  price  on  tlie  new  crop  to  the  producer. 

For  inatance,  In  the  fall  of  the  year,  when  tlie  crop  is  harvesting,  the  farmer 
would  go  to  his  fruit  packer  and  say,  "Well,  Mr.  Packer,  what  are  you  paying 
for  raisins  to-day?" 

The  Ohaibuan.  Is  that  the  fruit  packer  again? 

Mr.  Gkat.  Yes ;  the  fruit  packer.  I  wish  you  would  call  my  attention  to  that. 
We  refer  to  the  fruit  packer  on  the  coast  as  "  the  packer,"  as  It  is  the  only  one 
we  Icnow  out  there. 

The  fruit  packer  then  would  say,  "  Oh,  I  don't  know.  We  are  not  really  buying 
raisins  now."  To  which  tlie  farmer  would  reply,  "  But  I  need  some  money,  and  I 
would  like  to  sell  my  crop.  I  have  a  note  due  on  the  Brst  of  the  month,  and  I 
'  would  Uke  toget  some  advances  on  my  crop.  What  will  you  offer!  "  The  packer, 
noting  his  financial  anxiety,  would  ofEer  a  ridiculously  low  price,  saying,  "  I  will 
give  you  4  centa  a  pound  for  raisins,"  for  Instance.  And  the  grower,  knowing 
that  he  couiii  not  produce  the  product  for  that  amount  of  money,  would  say, 
"  Well,  I  can  not  produce  them  tor  that.  But  I  have  got  a  mortgage  due  next 
month,  and  interest  due  on  the  15th  of  the  month.  What  will  you  give  me  now 
for  my  product?"  The  fmit  packer  would  say,  "  Well,  we  can  not  help  the  price: 
we  are  offering  you  more  now  than  we  can  afford,  we  can  not  help  the  price  we 
are  offering  you,  because  there  are  stli!  some  20,000  tons  of  raisins  carried  over 
from  last  year,  which  have  not  been  sold,  and  we  can  not  afford  to  pay  more  than 
that  price  for  the  product."  So  the  farmer  would  refuse  to  sell  at  this  price,  only 
to  find  further  reduction  in  price  the  following  week,  and  so  he  was  forced  many 
times  to  sell  bis  crop  at  this  price  becouBe  of  the  conditions  that  were  set  up. 

Now,  Mr.  Chairman,  there  was  no  plausible  reason  for  the  use  of  thrae  and 
other  such  extortionate  methoda.  My  frequent  trips  to  the  large  markets  In  the 
East  showed  that  the  retailer  was  paying  from  20  to  60  cents  per  pound  for  our 
raisins  when  sold  hrough  the  regular  channels  of  trades,  and  showed  me  conclu- 
sively that  there  was  a  spread  of  between  5  and  15  times  that  T  received  as  a 
grower  and  the  price  that  the  consumer  paid  as  a  consumer.  That  is,  the  retail 
price  ws  20  to  60  cents  per  pound  for  our  raisins,  peaches,  prunes,  and  aprieotp 
for  which  the  grower  was  only  receiving  from  li  cents  to  3  cents  per  pound. 

I  will  explain  that  there  were  then  some  5  or  6  elements  of  trade  In  California 
between  the  producer  and  the  consumer  In  the  market,  of  our  dried  fruits.  First, 
there  was  the  fruit  packer  on  the  pobbI,  who  was,  as  I  have  said,  before  our 
cooperative  organ Iznt ions  ceme  into  existence,  the  dominating  factor  In  the 

The  second  element  in  the  trade  was  the  broker,  to  whom  I  sold,  and  to  whom 
the  fruit  packer  also  sold  who  paaited  the  goods  on  to  the  jobber  and  extracted 
his  5  per  cent  as  brokerage  which  was  then  the  customary  brokerage. 

Next  was  the  whoiisaler  and  I  mean  the  large  wholesaier,  who  handled  the 
product  and  bought  from  10  to  20  cars  in  oop  order  of  our  raisins  and  dried 
fruits  and  frequently  made  up  associated  cars  of  dried  fruits  and  other  products 
or  dried  fruits  alone  and  shipped  them  and  oftentimes  there  was  another 
element  of  trade  entered  In  which  was  the  district  wholesaler,  who  bought  in 
mixed  cars  in  the  smaller  cities  and  created  a  distributing  depot  to  his  local 
trade  bv  receiving  less  thin  carload  '!hlpraent«  And  even  If  I  have  known  of  the 
third  wholesaier  or  Jobber  entering  in  in  some  smaller  towns.  He  may  have  had 
a  branch  house  for  one  of  the  other  wholesalers  but  he  would  secure  lils  goods 
In  probablv  half  carload  lots  or  quarter  cars 

The  fifth  and  final  element  of  trade  is,  of  course,  the  retailer  that  buys  from  the 
wholesaler. 

So  you  see  there  were  four  or  five  elements  of  trade,  each  of  which  extracted 
a  toll  of  profit,  sometimes,  and.  indeed,  too  often  greater  than  the  price  received 
by  the  grower  who  produced  the  product.  I  am  reciting  these  facts,  Mr.  Chair- 
man, that  you  may  to  some  extent  comprehend  the  system  under  which  the 
producer  of  California    fruits   was   forced   to   operate.     As   years   went  by, 
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tbe  oppression  became  intolerable,  while  the  elements  of  trade  waxed  ricli  In 
profitB. 

We  were  not  covetous  ot  those  profits  as  producers,  but  we  surely  felt  that  as 
farmers  we  did  want  our  cost  of  labor,  together  wllii  overtiead  ^qteooea  and  a 
reasouable  profit  on  our  production.  According  to  the  premise  that  I  lay 
in  the  beginning,  Mr.  Chairman,  we  should  first  have  been  allowed  to  at  least 
take  out  of  the  business  our  coat  ot  production  and  reasanable  profit  over  and 
above  our  overhead  expenses. 

The  successive  years  of  sucb  manipulation  wherein  the  only  evidence  of  tbe 
year's  toil  and  effort  was  the  additional  njortgage  given  to  the  bank  to  meet 
tbe  cost  of  labor  caused  ua  to  stop,  loolt,  and  listen.  Frequent  meetings  of  tbe 
growers  were  held,  which  finally  resulted  lo  the  attempted  formations  of 
growers'  organizations. 

That  opposing  faction,  that  element  of  trade,  the  fruit  paciMr,  was  as  fully 
represented,  gentlemen  of  the  committee,  in  our  meetings  as  those  elemnts  of 
trade  are  la  evidence  here  before  you  to-day.  Their  claim,  as  being,  necessary 
factors  In  manufacturing  and  trade  were  proclaimed  with  as  mncb  emphaEds  as 
has  been  displayed  in  the  hearings  before  you.  Their  contentions  of  low  profits 
in  the  game  were  as  emphatic  as  tbe  claims  shown  In  the  transcript  of  tbess 
gentlemen.  The  eloquence  and  keen  shrewdness  of  their  attorneys  in  present- 
ing large  voLumea  of  testimony  In  justification  of  tbelr  past  metlioda  of  opera- 
tion were  as  evident  then  as  tliey  are  here  to-day.  Bankers,  merchants,  and  even 
Senators  were  injected  into  tlie  conference  to  read  stereotyped  solicitous  pro- 
tests of  these  parasitic  elements.  Such  pressure  too  often  became  overwhelm- 
ing in  their  effort  to  persuade  the  growers  by  preponderance  of  executive  and 
financial  influence  to  go  home  and  forget  his  troubles  and  further  produce 
that  they  might  continue  to  absorb  and  add  to  their  profits. 

The  grower  of  that  day  could  only  thinlt  la  terms  of  toil  and  effort.  His 
mind  was  siiaped  and  framed  to  meet  his  needs  tn  producing.  They  foimd 
themselves  victima  and  easy  prey  for  cunning  devices  of  the  fruit  packers. 

My  experience  in  bartering  and  dickering  with  the  eastern  trade,  was  similar 
to  that  of  my  neighbor  who  dealt  exclusively  with  the  local  fruit  packer  in  his 

There  was  no  stability  to  the  market  when  somebody  bad  something  to  sell 
for  less.  So  it  was  necessary  for  me,  as  a  grower-pacicer  to  meet  that  com- 
petition, end  for  this  reaeOQ  1  seldom.  If  ever,  got  cost  of  production.  I  would 
send  out  balf  a  dozen  wires  to  my  brokers  In  the  different  citiee  to  sell,  we 
will  say,  so  many  cars  of  2,  3,  and  4  crowns  at  4  cents,  4i  cents,  and  5  cents, 
respectively. 

My  brand  and  quality  were  well  known  in  the  markets  of  New  York,  Chicago, 
and  Philadelphia,  and  samples  were  unnecessary.  So  that  when  my  broker,  who 
bad  been  handling  my  goods  in  those  cities,  aa  well  as  those  of  my  parents 
before  me  for  some  15  years,  would  put  my  price  to  the, trade,  they  would  show 
tbe  broker  stacks  of  wires  of  leaser  quotations.  Invariably  I  would  receive  this 
reply,  "Can  only  offer  3  cents,  3i  cents,  and  4J  cents."  I  might  decide  to  think 
It  over  a  few  days,  only  to  find  that  within  those  few  days  the  prices  had 
gone  oft  a  half  or  a  quarter  of  a  cent  below  those  he  had  formerly  quoted. 
So  It  would  go,  until  1  would  probably  sell  the  last  of  my  crop  Cor  a  cent  less 
than  the  prices  originally  quoted. 

If  I  was  able  to  stick  It  out  long  enough  until  tbe  fruit  packer  on  the 
'coast  had  .squeezed  the  growers  into  selling  the  entire  crop  to  them,  I  would 
sometimes  be  able  to  take  advantage  of  the  rise  in  price  which  was  a  natural 
consequence  after  this  thing  bad  been  done.  There  was  very  seldom  a  rise  in 
price  until  just  t)efore  the  harvesting  of  the  nest  year's  crop. 

These  conditions  were  deplorable,  gentlemen,  and  raisins  often  went  down 
in  price  until  it  meant  less  ttiau  nothing.  In  fact,  they  often  became  the 
cheapest  hog  feed  on  the  Pacific  coast.  I  have  fed  my  work  horses  on  the 
ranch  tons  of  raisins.  In  fact,  little  corn  or  barley  was  known  to  be  fed 
to  horses  on  the  ranch  for  some  10  or  lo  years  In  the  Industry.  By  the 
way,  raisins  are  a  wonderfully  nutritious  food,  even  for  borses.  They  contain 
a  greater  per  cent  of  food  value  than  almost  anytiilng  we  eat  to-day.  It  was 
a  Government  sfatlstic  In  1913  and  1914  that  leas  than  seven-tenths  of  1  per 
CMit  of  the  total  food  supply  of  the  Anierican  people  was  dried  fruits,  of 
coarse,  taking  in  all  kinds  of  dried  fruits.  Some  four  successive  attempts  were 
made  at  organization  by  tbe  growers,  and  I  was  active  In  my  own  county 
iu  the  work  of  getting  the  growers  to  organise.    Each  time  we  found  ourselves 
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surrounded  lo  the  organisation  b;  the  benchmen  of  the  fruit  packers,  our 
menace.  Even  the^,  themsetves,  were  found  upon  the  board  of  dlrectoni  by 
a  majority  to  rule  the  affairs  of  the  gron-ere.  They  voted  themselTeB  large 
and  unreasonable  salaries,  and  also  voted  large  bonuses  of  from  $15,000  to 
$25,000  a  year  to  their  packer  friends,  who  were  thought  necessary  In  the 
manufacturing  end  of  the  business. 

The  growers  soon  discovered  the  trick  that  was  being  playe^  upon  them, 
however.  At  least.  If  he  did  not  find  It  out  mentally,  he  determined  it  flnan- 
dally,  and  the  organizations  were  soon  broken  up. 

It  was  not  until  1918  that  a  permanent  organization,  a  real  organiza- 
tion, was  effected,  which  Is  the  one  now  In  existence — the  California  Asso- 
ciated Raisin  Co.  The  only  way  that  this  permanency  was  accomplished  was 
to  completely  eliminate  the  fruit  packer  as  a  manufacturer  and  seller  of  our 
product.  To-day  the  California  Associated  Raisin  Co.  has  under  Its  control 
93  per  cent  of  all  the  raisins  grown  In  California  which,  of  course,  means 
in  ttie  United  States. 

I  want  to  tell  you,  Mr.  Chairman,  that  this  enemy  is  still  at  work  among 
the  growers,  by  offering  them  enticemeots  of  higher  prices.  We  find  him 
out  there  even  to-day  ofTerlng  a  higher  price  on  the  outside  of  the  association 
than  (8  expected  will  be  paid  Inside  of  the  association.  They  are  offering 
them  an  entlc^noit  within  the  organization  to  come  outside  by  paying  frou> 
1  to  3  cents  per  pound  more  than  is  expected  within  the  organization.  That 
is  the  tactics  of  the  outside  pacicer.  These  gentlemen  that  have  been  bo  won- 
derfully represented  here  in  the  dried  fruit  association  would  entice  the 
grower  from  within  the  fold  to  come  out,  so  to  speak,  into  the  dark  alley, 
so  that  if  the  organization  was  broken  up  he  could  stab  him  In  the  back  as  be- 
has  done  in  previous  history.  While  this  higher  price  Is  not  actually  accom- 
plished during  every  year  as  the  average  price  over  the  association  price  to 
the  grower,  such  a  higher  price  Is  offered  at  various  times  and  for  relatively 
short  periods  during  the  season.  This  price  really  has  the  effect  of  causing 
the  grower  to  think  that  tlie  outside  grower  gets  more  than  the  grower  on 
the  Inside  of  the  association. 

When  I  took  my  Inventory  about  September  1,  1912,  I  found  I  had  185 
tons  of  raisins  In  my  packing  plant,  stemmed,  packed,  and  ready  for  ship- 
ment. I  had  held  those  raisins  over  for  one  year  after  the  harvest,  trylng- 
to  get  the  coat  of  production ;  they  had  been  carried  over  from  the  year  pre- 
vious, and  It  was  my  1911  crop.  I  was  aware  of  the  large  crop  then  about 
ready  to  be  harvested  of  some  200  tons,  and  I  decided  that  Immediate  antT 
direct  action  was  necessary  to  save  myself  from  financial  ruin,  for  I  hart 
gwie  through  several  like  experiences  that  had  greatly  depleted  me  flnaaOally. 
I  had  sent  dozens  and  dozens  of  wires  to  my  brokecs  in  Chicago,  New  York,, 
and  Philadelphia,  to  Leman  R.  Wing,  of  Cliieago ;  Wood  &  Stevens,  of  New 
York,  and  C.  H.  McKeuBle,  of  Philadelphia,  and  there  was  not  one  wire  that  r 
received  that  offered  me  up  to  the  cost  of  production ;  nor  did  they  come 
within  a  quarter  of  a  cent  of  my  prices  quoted  to  them  at  which  I  tried 
to  sell.  As  I  said,  I  then  had  about  200  tons  of  my  new  crop  coming  on, 
as  we  begin  to  harvest  alwut  the  first  of  September  of  each  season.  My 
situation  was  keen.  I  had  then  for  four  successive  years  lost  heavily ;  In 
fact,  an  average  of  about  ?4,000  below  my  cost  of  labor  and  production.  1 
thought  that  I  had  done  slmost  everything  that  could  be  expected  of  me  in 
going  to  the  natural  channels  of  trade  for  some  12  years,  and  following  in  the- 
footstepa  of  my  father  for  some  20  years  previous. 

So  I  decided  then  to  go  direct  to  the  consumer  with  my  product,  I  took  the- 
matter  up  with  some  few  of  my  grower  friends,  and  with  my  banker,  Mr,  Frank 
Hlche,  president  of  the  old  bank  of  Hanford,  Hanford,  Calif.,  and  laid  before- 
them  my  plans  of  going  direct  to  the  consumer  with  my  products.  I  was  told  by 
some  of  the  growers  who  had  tried  to  go  direct  to  the  consumer  and  who  haj 
heard  of  previous  methods  of  direct  selling  to  the  consumer  that  it  would  be  Im- 
possible :  that  I  would  not  get  past  the  first  town  in  selling  my  product ;  that  the- 
Jobber  would  direct  the  wholesalers  and  the  retailers  to  cut  prices  on  my  pfoA- 
net  and  by  other  moans  of  intimidation  drive  me  out  of  the  business,  by  rednc- 
li^  their  prices  much  below  what  I  could  afford  to  sell  for. 

I  believed  then  that  I  knew  a  little  more  about  the  situation  than  they  did; 
and  I  did  not  take  their  advice  In  desisting  from  this  method  of  selling.  I  knew 
that  the  consumers  were  paying  from  30  to  60  cents  per  pound  for  cluster  raisins^ 
for  which  I  was  getting  only  from  4  cents  to  6  cents  per  pound,  according  to 
gndes,  of  which  there  are  four,  at  any  pocking  bouse,  packed  in  cartons,  ready 


^-ooyie 


packers'  consent  dechee.  577 

for  shipment.  I  also  knew  that  the  conaumer  was  paying  from  15  to  BO  cents 
per  ponnd  for  onr  puaehes,  prunes,  and  aprlmte,  all  of  wblcb  I  then  produced, 
while  I  waa  only  receiving  from  2  to  7  centf(  per  pound  for  this  product. 

I  think  I  made  alxint  the  gulcketit  move  and  decision  In  this  matter  that  I 
have  ever  made  In  my  life,  because  my  banker,  while  he  was  lenient,  my  mort- 
page  was  great,  and  my  Intereat  was  not  paid  for  two  years — I  had  even  to  sign 
a  note  for  the  Interest  I  am  telling  these  personal  experiences  in  order  that 
they  may  have  a  bearing  on  my  terrible  state  of  mind,  and  the  sltnatlon  In 
which  I  found  myself  as  to  my  futnre  snccees. 

I  went  to  Son  Francisco  and  there  secured  the  assistance  of  Mr.  S.  F.  Booth, 
who  gave  me  letters  of  Introduction  to  the  railroad  people  of  the  country.  Mr. 
Booth  was  then  the  general  agent  for  the  Union  Pacific,  and  by  securing  this 
letter  I  got  letters  of  Introduction  to  the  agents  of  each  of  the  railroads  from 
Mr.  R.  V.  Holder  of  the  Chicago  &  Northwestern,  Mr,  Staunton  of  the  Chicago, 
Milwaukee  &  St.  Paul,  and  Mr.  Allen  of  the  Rock  Island,  and  other  railroad  men, 
over  whlcli  railroads  I  had  to  handle  my  goods.  These  letters  gave  me  really, 
I  must  soy,  preferred  facilities,  so  to  speak ;  not  undue  discrimination,  but  al- 
lowed tne  to  put  my  car  In  yards  and  on  switches  upon  which  freight  cars  were 
not  usually  kept.  This  gave  my  ear  a  preferred  position  in  the  towns  in  which 
I  wished  to  operate.  I  then  secured  a  quantity  of  S-pound  and  10-poQud  cartons, 
for  cluster  raisins,  from  a  lithographing  company  in  San  Francisco  llghtogrephed 
iu  Arc  colors  of  my  own  design  and  under  my  own  brands.  My  slogan  was, 
"  Vineyard  and  orchard  to  home." 

The  flrat  car  of  cluster  raisins  was  ready  for  shipment  on  about  the  3d  day  of 
November,  1912.  I  immediately  started  east  to  Boone,  Iowa,  where  I  had  de- 
cided to  make  my  first  stop.  I  went  in  advance  of  the  car  some  three  or  four 
days,  and  arrived  at  Boone,  Iowa,  on  November  9,  1912.  That  town  is  a  very 
resourceful  little  town,  in  which  the  principal  occupations  are  farming  and  coal 
mining,  and  the  Chicago  &  Northwestern  Railroad  shops  are  located  at  this 
point.  It  la  a  town  of  about  10,000  population.  Ab  I  say,  I  arrived  at  Boone 
about  the  9th  of  November,  1912,  some  three  days  before  the  arrival  of  my  car, 
of  which  I  received  the  date,  because  I  received  wires  as  to  its  location  on  the 
route.  I  started  an  advertising  campaign,  using  all  the  newspapers  in  the  town 
of  Boone,  Iowa,  and  told  the  consumers  that  I  had  been  forced  to  come  direct  to 
them  with  my  product ;  that  I  had  not  received  cost  of  product^lon  for  four 
yeara,  and  that  they  were  paying  from  five  to  fifteen  times  for  their  product 
what  I  was  receiving  for  mine  In  production ;  that  I  was  going  to  sell  them  my 
product  at  one-half  to  one-third  of  the  prices  they  would  pay  in  their  own  town, 
and  that  I  would  even  have  to  pay  In  my  own  towu  In  California. 

To  divert  from  this  story,  gentlemen,  I  can  take  you  to  a  place  within  one 
block  of  the  headquarters  of  the  California  Associated  Raisin  Co.,  in  Fresno, 
Calif,,  where  the  retailer  Is  asking  no  to  60  cents  a  pound  for  cluster  raisins, 
which  Is,  In  fact,  the  only  eating  raisin.  And  I  am  getting  to-day  from  9  to 
10  cents  for  those  hand-assorted  layers,  and  then  they  have  to  be  tied  with  baby 
ribbim  and  put  In  pai)er  and  lace  >  covering  and  In  cartons  and  boxes.  As  I 
say,  I  advertised  In  the  newspapers  and  used  slides  In  the  moving  picture  shows, 
and  advertised  with  a  wagon  on  the  street,  I  used  other  methods  of  adver- 
tising, telling  the  people  that  I  was  coming  direct  to  them,  the  consumers, 
with  a  carload  of  raisins  from  my  vineyards  and  packing  plant  in  California ; 
that  I  had  been  forced  into  this  method  of  'selling,  coming  direct  to  the  con- 
sumer, because  I  could  not  get  and  had  not  received  the  cost  of  production  for 
four  or  Bve  years;  that  I  waa  going  to  sell  them  my  raisins  at  from  one-half 
to  one-third  the  price  they  were  paying  In  their  local  stores. 

On  Monday  noon,  November  12,  1912,  my  car  having  arrived,  at  1  o'clock  (t 
was  spotted,  and  I  proceeded  to  open  it,  having  In  the  meantime  secured  the 
services  of  two  or  three  local  residents  of  the  town  to  assist  me  in  handing 
my  product  out  to  the  people,  which  I  hope  I  wnuld  do. 

My  first  customers  were  six  retail  grocers.  They  were  the  first  customers  I 
had.  When  I  saw  them  come  I  supposed  they  were  customers,  but  I  afterwards 
discovered  their  Identity.  While  my  men  were  opening  the  car,  having  some 
difficulty  because  of  the  Jamming  of  the  cases  against  the  door,  these  men  said, 
"Well,  young  man,  what  have  you  got  here?"  I  replied,  "I  have  a  carload  of 
taisluB.  I  have  the  cluster  raisin,  the  raisin  on  the  etem,  the  eating  raisin, 
so  to  speak," 

They  asked  me,  "  How  many  pounds  of  these  cluster  raisins  have  yrwi?  "  I  re- 
plied, "  Forty  thousand  pounds,  20  tons,  one  carload." 
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They  Iromeeliately  hegau  to  smllo  amonfr  tbemselvea  and  shake  tfaelr  heaUa, 
and  they  said,  "  Forty  thonaand  pounds  I  Why,  young  man,  do  you  know  you 
are  the  biggest  fool  that  ever  hit  this  town  since  we  have  been  here?  "  1  would 
like  to  put  It  In  stronger  words.  "'  You  can't  sell  these  raisins  In  50  years.  You 
will  go  home  broke.  You  will  go  home  without  your  railroad  fare.  Do  you 
know,  young  man,  that  this  town  does  not  oonsunie  more  than  120  to  150  pounds 
of  clusters  In  a  whole  yeiir?  We  are  the  only  grocers  in  tliis  town  handling 
raisins,  and  we  can  not  sell  In  a  whole  year  more  than  20  pounds  eacli."  I  re- 
plied, "  I  thought  there  was  something  the  matter  in  California,  gentlemen,  witb 
the  marketing  of  my  product,  and  that  la  my  reason  for  coming— the  fact  that 
you  did  not  sell  more  than  20  pounda  each  In  a  whole  year,  I  do  not  know  mucU 
about  selling  ralalns  direct  to  the  consumer.  In  fact,  I  hare  never  done  it 
l)efore,  but  I  have  followed  the  regular  channels  of  trade  for  the  past  12  years, 
as  well  as  my  parents  had  done  for  some  20  years  before  me.  I  will  not  go 
home  without  my  railroad  fare,  because  I  have  a  rouud-trip  ticket  which  I 
secured  before  leaving  home.  I  may  go  broke,  but  I  had  Just  as  soon  go  broke 
here  In  Boone  as  to  go  broke  In  California,  because  I  am  surely  on  the  road  to 
bankruptcy.    Now,  yon  gentlemen  stick  around  and  see  how  this  goes." 

By  this  time  I  could  see  the  people  coming  from  the  town  from  aei-*ral  direc- 
tions, aa  I  had  announced  the  prompt  opening  of  my  car  at  1  o'clock,  and  b,r 
the  time  I  had  flniahed  talking  to  these  men  there  were  some  25  or  80  people 
congregated  at  the  car.  I  was  facing  the  town  and  they  were  standing  with 
their  backs  toward  the  town.  By  the  time  the  door  was  opened,  which  was 
done  with  some  dlSlcuity,  as  I  say,  because  of  the  Jamming  of  the  cases  againat 
the  door,  but  when  the  door  was  opened  I  pulled  out  a  5-pound  carton  of 
cluster  raisins  and  said,  "  Oratlemen  I  am  the  grower  and  packer  of  this 
product,  and  I  have  come  direct  to  you  because  1  am  not  get  cost  of  produc- 
tion in  California.  I  stopped  off  in  Los  Angeles  laat  week  to  find  out  what 
the  retailers  were  paying  for  my  product,  within  200  miles  of  my  vineyard. 
I  went  to  Goddard  4  Buries,  one  of  the  leading  grocery  stores  in  that  town, 
and  I  wag  Informed  that  their  price  for  fancy  cluster  raisins,  which  was  the 
medium  grade,  would  cost  me  $1.50  for  a  5-pound  package,  I  get  from 
the  Jobber  or  wholesaler  for  this  style  and  siee  and  quality  of  package  about 
30  cents  to  35  cents,  and  I  can  not  afford  to  produce  it  for  less  than  twice  that 
amount." 

I  told  the  i>eople  who  were  there  in  front  of  me  Rl>rut  what  it  cost  uie  to 
proHuee  the  product,  and  what  -the  store  in  Los  Angeles  wanted  to  charge  me 
for  it.  within  200  miles  of  ray  ranch  in  the  San  Joaquin  Valley.  I  told  them  that 
I  had  received  from  the  jobber  and  wholesalers  In  the  regular  channels  of  trade 
about  30  or  40  cents  for  a  package,  and  It  was  not  the  cost  of  production,  and 
therefore  I  had  decided  to  come  direct  to  the  consumer  and  sell  them  at  about 
one-halt  of  the  price  that  he  would  sell  It  for  in  California,  and  still  I  was 
making  some  profit.  1  told  them,  ''You  can  not  eat  potatoes  at  SIO  a  bushel  as 
food.  Neither  can  you  eat  the  raisin,  or  you  are  not  attracted  to  the  rafsin  as 
a  food  at  such  an  eTorbltnnt  price  as  you  have  l>een  forced  to  pay.  I  am  going 
to  sell  you  this  5-pound  carton,  such  as  you  will  have  to  pay  $1.50  for  in  Cali- 
fornia, and  approximately  that  same  price  right  here  in  your  town,  I  am  goins 
to  sell  yon  this  at  75  cents,  and  my  10~ponnd  cartoon  at  $1.25,  and  my  40-pound 
cases  of  5  and  10  pound  cartons  at  $4.50,  The  more  you  buy,  the  cheaper  they 
get.  and  the  more  you  eat,  the  better  you  wUl  like  them." 

The  response  was  instantaneous  and  unanimous,  and  the  answers  were  con- 
fusing. I  heard  these  remariis,  "  I  will  take  5  pounds,"  "  I  will  take  10  pounds 
and,  "  I  will  take  5,"  and  "  I  will  take  10,"  until  at  tlie  end  of  the  first  10  minutes 
I  had  sold  380  pounds.  I  sold  that  380  pounds  direct  to  the  people.  During 
that  afternoon  I  sold  1.500  pounds,  or  three-fourths  of  a  ton.  The  nest  day  I 
sold  a  ton  and  a  half,  and  the  following  day  a  ton  and  a  quarter,  and  then  one 
ton,  and  so  on  down  until  the  last  day  of  the  week  I  sold  half  of  a  ton  a  day, 
before  I  moved  on  to  the  next  town  of  Ames.  Iowa.  The  grocers  had  previously 
remarked  to  nie,  "Yon  can  not  sell  these  raisins  in  50  years  here."  They  said 
they  could  not  sell  them,  and  did  not  sell  more  than  about  20  pounds  in  a 
season.  I  told  them  I  knew  there  was  something  wrong  with  their  method  of 
selling  raisins  as  I  wanted  them  to,  and  therefore  I  had  come  direct  to  the 
consumer.    I  sold  5  tons  of  raisins  in  Boone,  Iowa,  a  tovrn  of  lOiOOO  popuifltion. 

I  next  wrait  on  to  Ames,  Iowa,  a  college  town  of  about  4,000  population,  and 
likewise  In  a  flourishing  agricultural  community.  There  I  sold  three-quarters 
•t  a  ton  the  first  afternoon,  and  the  next  day  a  ton  and  a  half,  and  so  on  nntil 
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I  had  sold  something  like  three  tons  and  a  half  of  rulslus  hi  Ames.  Iowa.  I 
then  went  od  io  other  towns,  llfce  Marehalltown,  Toledo.  Cedar  Eaplde,  Iowa 
Citj'.  Muscatine,  and  to  Davenport,  where  I  finished  the  car.  I  tried  every  town 
1  stopped  in  along  ray  route,  testing  out  the  capacity  of  those  towna,  and  to  see 
whether  it  would  pay  me  to  atop  in  the  smaller  villages. 

After  I  had  finished  selling  this  farlcad  of  cluster  raisins,  which  was  my  ei- 
periniental  car.  I  returned  to  California  and  packed  four  cars  more  of  these 
raisins.  In  the  meantime  I  had  secured  the  services  of  some  four  men.  who  1 
called  my  car  managers,  and  they,  in  the  meantime,  while  I  had  gone  to  Cali- 
fornia, secured  their  crews,  four  men  to  each  crew,  and  when  I  came  back 
with  the  four  cars,  they  helped  me  and  we  covered  tliat  season,  tliHt  winter, 
every  town  in  Iowa,  and  Minnesota,  and  a  small  portion  of  Illinois.  These  first 
four  cars  contained  all  kinds  of  dried  fruits,  which  I  then  grew  and  packed, 
raisins,  peaches,  prunes,  and  apricots.    1  pnt  them  In  nice  lithographed  boxes. 

I  also  packed  up  fcur  family  assorted  boxes.  My  Jl  packnge  contained  6 
l>oun(ls,  a  pound  of  each  of  fruit  in  lithographed  cartons  Inside  of  a  corrugated 
container.  This  was  my  most  expensive  package,  on  account  of  the  manner  in 
which  the  goods  were  packed.  My  20-pound  assorted  cases,  contained  3  and  4 
pounds  of  each  variety,  and  sold  for  S3.  My  35-pouud  case  was  suited  to  the 
city  man,  who  preferred  alze  of  fruit  as  against  quantity,  that  sold  for  $G.  I 
also  put  up  a  40-pound  case  for  $5,  which  was  based  upon  quantity,  and  my  85- 
pcuiid  case  also  went  to  the  farmer,  at  $10  each,  containing  10  to  20  pounds  of 
each  kind  of  fruit.  Besides  my  putting  up  the  family  assorted  cases,  I  had  each 
variety  in  5, 10,  25.  and  50  boxes,  some  16  sizes  of  packages  In  all,  to  meet  the 
fancy  of  most  any  kind  of  trade. 

To  condense  the  survey  of  my  four  years'  distribution,  I  will  say  that  my 
operations  covering  this  period  of  time  were  such  that  my  crews  of  men  visited 
every  town  Of  any  size  aiid  importance,  as  I  have  said,  In  Iowa,  Minnesota, 
and  Illinois,  and  the  northern  half  of  Indiana.  Each  of  my  crews  kept  a  reg- 
ister, giving  the  name  and  address  of  every  person  who  purchased  a  pound  or 
more  of  my  products  and  the  price  which  they  paid. 

"Slf  advertising  consisted  of  the  use  of  all  newspapers  In  each  town,  >!lldes 
In  the  moving  picture  shows,  hand  bills  in  every  house,  and  advertising  wagons 
on  the  streets.  I  want  to  say  In  this  connection  that  the  newspapers  of  the 
towns  In  which  I  operated  were  probably  my  greatest  factors  in  getting  to  the 
consumers  and  In  contributing  to  the  the  success  of  my  selling  campaign,  be- 
cause I  consider  them  the  molders  of  pnhllc  opinion  of  the  comnmnitiea  In 
which  they  exist,  and  I  secured  the  cooperation,  in  most  Instances,  of  the  news- 
papers, which  was  very  valuable  to  me.  By  thelt  wonderful  support  and  edi- 
torials and  the  taking  of  written  articles  on  the  subject  I  was  enabled  to 
accomplish  a  feat  of  marketing  and  distribution  which  had  so  many  times 
previously  been  of  anch  short  duration  and  unsuccessful. 

My  educational  and  advertising  activities,  however,  consisted  In  appearing 
before  some  seven  State  universities  and  before  public  schools,  high  schools, 
commercial  clubs,  and  commercial  organizations  like  the  Chicago  Association 
of  Commerce.  These  State  universities  and  other  schools  were  throughout  these 
Tour  States  that  I  have  named,  and  I  talked  upon  raisins  and  dried  fruits, 
their  crating,  curing,  packing,  and  marketing,  together  with  their  food  and 
medicinal  properties.  I  also  appeared  before  numerous  women's  clubs  and 
other  organizations.  I  talked  before  something  like  150  of  the  women's  clubs 
In  and  about  Chicago  at  the  request  and  with  the  cooperation  of  Mrs.  Sherman, 
the  president  of  the  National  Federation  of  Women's  Clubs.  I  also  talked  ije- 
fore  rotary  clubs  and  other  organizations  interested  In  the  great  problem  of 
food  distribution,  I  also  appeared  before  a  number  of  advertising  clubs,  of 
some  of  which  I  was  a  member.  I  want  to  pay  tribute  to  these  factors  that 
assisted  me.  Tliey  have  championed  my  cause  and  came  to  the  rescue  In  my 
effort  to  distribute  my  products  to  the  housewives  of  this  country,  such  as  no 
other  oi^aniaatlon  did. 

In  times  when  the  oppression  of  the  trade  was  felt  by  the  tremendous  pres- 
sure brought  to  bear  upon  every  avenue  and  outlet  for  the  distribution  of  my 
product  In  the  towns  and  cities  which  I  visited,  and  it  seemed  as  though  my 
efforts  -were  going  to  fail,  the  women's  clubs  and  the  housewives'  leagues  were 
ever  ready  to  champion  my  cause  and  open  up  the  avenues  of  distribution. 
They  rebelled  against  these  efforts  of  the  local  channels  of  trade  at  a  curbing 
and  restraining  of  my  marketing  outlet,  and  I  want  to  say  they  came  valiantly 
to  my  resehe. 
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There  were  many.  Ingtances  of  tlila  where  I  was  arrested  for,aeIliiiK  without 
a  license,  which  1  was  exempt  from,  la  every  muoicipallty  and  towa  and  cltf, 
according  to  ttie'clvU  code  of  the  United  States;  and  this  fact  being  brought 
to  the  district  attorneys,  nevertheless  1  was  prosecnted  and  persecuted  In  many 
InstancvB  for  uy  efforts,  the  results  of  which  I  shall  relate. 

I  started  my  third  year's  operations  by  establishing  headquarters  In  Chicago, 
and  there  I  carried  on  correspondence  with  some  60,000  pet^le,  the  names  of 
whom  I  had  eecured  from  the  record  books  that  were  kept  by  my  car  man- 
agers. I  circularized  In  advance  of  my  cars,  telling  tbem  my  cars  would  be 
on  hand  on  certain  dates,  and  telling  them  to  bring  their  friends  in  order  to 
see  these  products  and  purchase  tbem. 

In  Chicago  I  opened  a  store  at  28  West  Monroe  Street,  the  only  exclusive 
raisin  and  dried  fruit  Store  in  the  United  States,  and  there  I  distributed  some 
S5  or  60  tons  dlruct  to  the  consumer.  I  had  seven  clerks,  glrla.  In  attendani-'e 
there  In  order  to  wsit  upon  the  crowds  that  came  every  day.  These  crowds 
thronged  this  store  each  day  during  its  four  months  of  operation.  In  this  con- 
nection I  do  not  want  to  t>e  boastful,  but  this  thing  so  took  Chicago  that  Chief 
Healy  had  to  detail  special  police  ttiere  to  keep  the  crowds  passing  along  the 

Iti  this  store  I  conducted  cooking  demon  strut  Ions,  using  the  products  which 
I  handled,  and  had  a  liveried  chef  lu  charge,  who  mude  and  served  to  tLe 
people  pastries,  puddings,  breads,  and  other  products  that  wei-e  prepared  eacli 
day  from  the  recipes- contained  in  my  cookbook,  wUich  I  published  and  diJ^ 
tributed  freely  there. 

I  put  out  a  5-ceiit  package  there.  In  fact,  I  claim  to  be  really  the  originator 
of  this  package  which  has  since  been  taken  up  and  adopted  by  ttie  California 
Associated  HasIn  Co.  Something  over  800  stands  handled  my  5-cent  package 
in  Chicago,  besides  those  of  most  of  the  large  cities  east  of  the  Bocky  Moun- 
tains. 1  also  had  a  concession  at  ttie  Cub's  Ball  Park,  and  most  of  the  pleasure 
resorts  in  and  about  Chicago,  while  live  or  sl^  of  the  largest  circuses  in  the 
United  States  carried  this  little  package  of  Cray's  Nature's  Candy,  which  nas 
a  copyright  name. 

I  also  put  out  a  better  class  package  called  Gray's  Nature's  Candy  de  Luxe, 
which  was  also  a  copyrighted  name,  which  was  sold  in  some  30  of  the  finest 
hotels  in  Chicago  and  in  the  clubs  such  as  the  Chicago  Athletic  and  tlie  UdIod 
League  Clubs.  And  under  contract  they  carried  my  name  upon  their  menus 
for  one  year,  and  advertised  the  package  for  me  in  that  way.  This  de  lu\e 
package  was  also  disposed  of  through  the  dining  car  service  of  two  trasscuu- 
tinental  railroads,  as  n'eil  as  being  handled  by  many  of  the  hotels  and  clubs 
of  outside  cities. 

I  enumerate  these  personal  exi>eriences,  only  to  show  to  what  extent  it  wus 
necessary  for  me  to  go  to  the  trade  at  that  time  In  order  for  me  to  dispose  ot 
my  product  so  that  I  might  have  pay  for  tuy  labor  and  receive  a  fair  profit  as  a 
farmer  for  my  iHwrations  in  California. 

This  system  of  distribution  was  tedious.  The  hardslilps  and  opposition  thHt 
were  encountered  stand  out  in  my  mind  like  nightmares  ot  past  esperieaces. 
It  is  needless  for  me  to  say  tliat  the  experience  was  profitable,  for  the  carloads 
of  raisins  that  I  liad  previously  sold  to  the  jobbers  und  wholesalers  nt  a  gross 
return  of  about  $1,200  gave  me  a  gross  return  by  this  method  of  about  $5,000, 
which  was  about  half  what  the  consumer  was  paying  through  the  regular 
channel  and  methods  of  distribution. 

Judge  Haikeb.  And  the  consumers  got  it  at  lower  prices,  did  they? 

Mr.  GaaT,  From  one-half  to  one-third  of  what  they  would  pay  In  their  own 
towns.  Judge  Hainer. 

I  can  not  express  to  you  fully  my  happiness  on  that  first  day,  on  Novenilwr 
12,  1912.  It  was  the  happiest  day  of  my  life.  I  felt  like  an  unfettered  slave 
that  could  breathe  the  free  air  ot  comnierciallsm.  I  felt  that  I  received  the 
reward  of  my  12  years  In  producing,  and  had  to  some  extent  compensated 
my  parents  for  their  long  years  of  anslety,  worry,  and  perplexity. 

It  will  not  be  necessary  to  go  into  detail  at  this  time  in  the  matter  of  direct 
distribution,  except  to  outline  my  activities  to  the  extent  to  which  I  carried  on 
this  work.  I  bandied  my  first  car,  as  has  been  related,  under  my  personal  aad 
active  supervision,  so  that  I  might  study  the  problems  that  came  up  from  da;^ 
to  day:  that  ot  advertising,  methods  of  selling,  and  also  to  gel  a  personal 
touch  with  the  consumer,  and  study  his  problem.  My  first  carload  was  msde 
up  of  cluster  raisins  entirely,  because  I  knew  that  the  cluster  raisin  was  tlie 
liardest  raisins  we  had  to  sell  through  the  regular  channels  of  trade  out  o( 
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CalIfonil&.  I  decided  that  It  I  could,  make  a  saccess  in  sellinK  closters,  I  could 
likewise  make  a  greater  auccess  in  diepoalng  of  my  other  dried  fruits  in  com- 
binationa. 

The  repreaentatives  of  tbe  shipping  houses  frequentl;  came  to  me  and  said — 
as  I  shall  use  in  quotation  marks,  "  For  God's  sake,  how  can  you  sell  to  these 
people  four  or  Ave  tons  of  raisins?  We  can't  sell  20  pounds  a  year."  Tills 
will  demonstrate  to  you  ttiat  there  was  something  faulty  and  had  been  some- 
thing faulty  for  40  years  In  distribution. 

After  handling  my  first  car,  as  I  have  already  related,  1  returned  to  Cali- 
fornia, and  supervised  the  packing,  of  five  or  six  other  cars,  four  of  which 
I  brought  with  me  and  turned  them  over  to  car  managers  and  crews  of  men 
tliat  had  been  previously  arranged  for.  These  car  managers  were  expert 
salesmen  and  had  had  much  experience  in  disposing  of  foodstuffs.  These 
four  crews  of  men  covered,  as  I  have  said,  every  town  of  any  consequence 
in  Iowa  and  Minnesota  during  the  remainder  of  that  season,  and  a  part  of 
Illinois.  During  the  following  and  subsequent  years  after  that  first  year  I 
covered  every  town  In  Iowa,  Minnesota,  llliuola  and  Inttluna.  These  four 
States  were  the  principal  States  of  my  operations.  Those  four  States,  dur- 
ing several  years,  bought  my  products  direct  from  the  car  at  one-half  to  one- 
third  the  price  ordinarily  charged  In   the   local  grocery   stores. 

I  want  to  show  by  a  few  experiences  that  the  trade  obstructionists  are  not 
really  attacking  the  so-called  monopolies  under  consideration,  but  are  ready 
to  attack  anyone  as  small  as  he  may  bo  who  dares  step  out  of  that  regular 
channel  of  trade  In  distribution,  even  because  of  necessity,  and  encroaches 
upon  their  fields  of  operation. 

And  I  want  to  show  you,  gentlemen,  that  these  gentlemen  do  fear  legitimate 
competition,  and  they  stand  ready  as  a  mighty  force,  5,900  strong,  and  with 
their  additional  Intrenchments  of  canners,  packers,  chain  stores,  and  other 
sympathetic  Interests  they  number  far  in  excess  of  this  amount. 

I  further  want  to  show  you  that  there  is  no  limit  to  the  extent  they  will 
go  to  crush  and  ruin,'  if  possible,  other  elements  of  distribution. 

I  want  to  show  you,  Mr.  Chairman  and  geatlemon,  and  deal  with  some 
instances  showing  the  compacts  and  collusions  and  demonstrate  to  you  by 
reference  to  authentic  records  and  citations  of  the  restraints  of  trade  en- 
gaged In  by  these  men  and  their  constituents  who  have  sO  remarkably  for 
the  past  ten  days  cluttered  up  the  records  of  this  case  with  wires,  letters, 
and  confirmations,  disclaiming  all  such  monopolistic  tendencies.  They  have 
clothed  themselves  with  their  sanctimonious  rol>es  that  would  tend  to  make 
them  appear  as  "  wise  es  serpents  and  harmless  as  doves." 

They  loudly  proclaim  their  love  and  protection  for  the  "dear  consumer" 
as  though  they  were  his  guardian  and  protector.  As  a  matter  of  fact,  I  want 
to  show  this  committee  that  they  are  the  greatest  100  pec  cent  mutual  admira- 
tion society  that  has  ever  appeared  in  Washington.  I  have  become  incensed, 
gentlemen  of  the  committee,  upon  hearing  this  verbatim  testimony  of  reitera- 
tion, that  to  me  their  argument  and  their  self-praise  has  been  so  small  that 
it  would  rattle  in  the  hull  of  a  mustard  seed  like  a  bird  shot  In  a  tin  wash 
boiler. 

The  fruit  packers  on  the  coast,  the  brokers,  the  jobbers,  wholesalers,  and 
retailers  never  have  t)een  concerned  In  the  success  and  welftre  of  the  farmer, 
or  else  they  would  have  all  come  together  and  sajd,  "  Now,  gentlemen,  let 
us  get  together  and  first  establish  the  cost  of  production  and  upon  that  founda- 
tion we  will  establish  our  profits."  The  cry  of  oppression  by  the  farmer  and 
producer  has  been  met  with  a  sneer  and  a  jeer  and  only  until  recent  years  has 
there  been  lesislation  affecting  the  interests  of  tbe  farmer. 

I  want  It  plainly  understood,  and  in  order  that  there  shall  be  no  contradictions 
In  the  future,  and  In  future  arguments,  1  am  not  here  to  cliampion  the  cause  of 
tbe  packer,  nor  do  I  hold  any  brief  for  his  past  actions,  if  those  actions  have 
taided  toward  a  monopoly  detrimental  to  the  interests  of  the  producers  and 
the  consumers.  My  word  aisuments  are  directed  toward  the  preserving  of  this 
great  and  wonderful  piece  of  distributing  maclilnery — this  great  economical 
machine,  and  these  economical  methods  of  distribution— the  most  elQclenC,  most 
economical  and  truly  competitive  system  thut  the  world  has  ever  known,  as  has 
been  testified  to  by  these  gentlemen  themselves  in  argument  before  this  com- 
mittee, and  which  1  shall  further  prove  by  subsequent  arguments.  I  am  Inter- 
ested in  the  preserving  of  these  great  and  efficient  systems  of  distribution,  as 
a  vehicle  for  the' distribution  of  the  farmers'  products. 
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Since  the  drl«l  fruit  intewBta  by  wny  of  hrokem  and  jobbers  have  oorae 
iDto  this  80  prominently,  I  want  to  relate  one  experience  and  one  Instance,  whldi 
la  only  one  of  similar  Inatancex  and  experiences  that  I  have  had  in  trading 
with  these  men  over  a  period  of  years,  previous  to  the  oi^nlzntlon  of  our  co- 
operative association.  And  I  shall  deal  particularly  with  the  brofcers  at  thte 
particular  time,  which  Mr.  Dally  represents  at  tbls  conference. 

In  1908,  my  raisin  and  dried  frtilt  crop  conslsleij  of  some  12  carloailft.  I  had 
several  Omes  been  to  New  York  and  other  points  asslptlnfc  my  brokers  In  the 
distribution  to  the  wholesaler,  nltliough  I  paid  my  tirokers  5  per  cent  cominls' 
slon.  But  I  thought  I  would  again  make  that  trip,  and  I  did  so  In  the  fiill 
of  that  year.  Wood  &  Stevens,  of  Xew  York,  were  then  my  brokers,  as  they 
had  been  for  some  12  years  previous.  I  knew  Mr.  rhntleii  Stevens  very  well  on 
the  coast,  where  he  liad  resided  duiing  these  many  years  while  Mr.  H.  E,  Wood 
operated  and  handle<l  the  eastern  end  of  tlie  business.  During  these  many 
years  of  experience  there  had  been  hutlt  up  n  sort  of  friendship  and  eonfldenw 
In  this  Arm  of  brokers  in  New  York,  but  It  surely  took  me  some  15  years  to  learn 
their  ways  of  operation.  I  wns  then  quite  young  and  inexperienced  In  the 
methods  of  commercialism,  and  may  have  overlooked  many  of  their  Injustices 
that  had  been  done  prevlonsly. 

Mr,  Wood  sold  two  of  these  carloads  of  raisins  anil  dried  fnilts  during  the 
fall  of  190S  to  a  Mr.  H,  C.  McKenxfe.  n  broker  of  Philadelphia,  and  1  believe  two 
caHoads  were  sold  to  William  A.  HIgfcins  &  Co.,  of  New  York. 

At  about  this  time  my  wife  and  I  decided  to  go  io  Tennessee  to  spend  the 
holidays  and  a  winter's  vacation,  and  becnuRe  of  the  fact  tliat  I  was  going  to 
be  absent,  I  gave  Mr.  Wood  authority,  or  Indorsed  the  bills  of  lartinfc  on  the 
remaining  cars,  so  that  they  could  be  turned  over  nt  the  Hme  of  purchase. 
They  were  turned  over  to  Mr.  Wood  Indorsed,  so  that  Ht  Its  appropriate  time 
he  could  render  the  bills  of  lading. 

A  few  days  after  my  going  South  the  remaining  eight  cars  of  fruit  were  sold, 
and  previous  to  my  going  there  were  the  amounts  of  soniething  like  $4,000  or 
$5,000  for  the  four  cars  that  had  been  sold.  I  was  after  Mr.  Wood  continuously 
for  these  moneys,  as  it  was  then  the  custom  to  give  one  and  a  half  per  cent 
discount  within  10  days,  and  If  the  cash  was  not  so  paid  within  10  days,  no 
discounts  were  allowed.  , 

It  is  not  my  knowledge  now  as  to  whether  it  is  the  custom  at  this  particu- 
lar time,  but  it  was  at  that  time.  The  condition  of  affairs  financially  was 
then  very  poor,  and  upon  my  insistence  for  the  money  Mr.  Wood  would  re- 
peatedly tell  me  almost  every  morning:  "You  have  got  to  wait;  you  have 
got  to  wait.  These  men  most  have  time  to  arrange  their  business  affairs  so 
they  can  pay  you,  or  pay  yon  through  me." 

After  I  went  south,  and  the  remainder  of  the  eight  cars  were  sold,  there  was 
no  money  sent  to  me,  as  I  say,  during  some  two  weeks,  I  finally  decided  to 
go  back  to  New  York  and  And  out  what  bad  become  of  some  $20,000  that  had 
been  received  for  these  12  carloads  of  raisins.  As  I  went  through  Philadelphia 
I  stopped  off  to  see  Mr.  H.  C.  McKenzie,  and  I  have  a  very  high  r^afd  for 
that  gentleman,  by  the  way,  as  to  his  honesty  and  Integrity,  and  I  admire  him. 
I  said ;  "  Mr.  McKenzie.  you  have  held  up  my  money  for  some  six  weeks." 
He  said :  "  Why,  I  sent  that  money  to  New  York  before  the  bills  of  lading  were 
turned  over  to  me,"  I  asked  him  then  to  give  me  a  detailed  account  of  Just 
when  he  had  sent  this  money,  how  much  he  sent,  and  covering  the  bills  of 
lading  by  number. 

I  then  went  to  New  York  and  went  to  Mr.  Higglns,  whom  I  knew  very  well, 
and  I  also  objected  to  the  same  reatraintng  of  my  money,  and  he  said :  "  Why, 
Gray.  I  turned  this  money  over  to  Wood  in  most  Instances  before  I  even  got 
the  bills  of  lading,  and  In  the  other  Instances  immediately  upon  the  surrender 
of  the  bills  of  lading."  I  asked  him  also  to  give  me  a  statement  of  how  much 
he  had  received  and  the  dates  of  receiving  the  amounts. 

The  Chaikman.  Received,  do  you  mean? 

Mr.  Ghat.  Received  the  amounts.  The  dates  of  receiving  the  amounts.  I 
then  went  in  to  Mr.  Wood's  oflSce. 

The  Chaibman.  The  broker? 

Mr.  Gbat.  Mr.  Wood,  the  broker ;  yes ;  of  New  York,  He  then  told  nle  that 
he  had  not  received  any  money,  and  that  I  would  have  to  wait.  Now.  this 
was  some  four  or  five  weeks  after  I  had  originally  sold  some  of  these  goods. 
I  became  Quite  vehement,  because  I  was  paying  Interest  on  a  tremendous  mort- 
gage In  Caltfomla. 
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Mr.  Daily.  One  moment.  May  I  ask  the  chair  to  rule  ou  a  point?  Is  It 
fair  to  cite  as  n.  trarle  practice  an  Illustration  which  might  be  considered 
ns^irell.  mayt>e  a  misdemeanor,  or  unfair,  at  least?  It  Is  at  least  an  imputa- 
tion on  the  cliaracter. 

Tlie  Chaibma;^.  Well,  if  lie  can  prove  it. 

Mr.  Gbav.  I  mean  it  as  both  an  imputation  upon  the  character  and  a> 
practice. 

Mr.  Daily.  You  mean  it  is  n  general  trade  practice? 
•  Mr.  Gbay.  I  have  not  said  so. 

I  asked  Mr,  Wood  then  to  give  me  a  statement  of  all  ttie  money  he  bad' 
received,  if  he  had  received  any,  the  times  that  he  received  It,  and  a  complete- 
statement  of  account  of  my  business.  He  Immediately,  seeing  that  I  was 
Httaeklng  him  In  this  way,  went  out  then  and  hypothecated  to  Mr.  Will  Hills,. 
Jr.,  of  New  York,  a  carload  of  peaches  which  had  not  then  l>eeri  sold,  nnd  for 
which  he  held  the  bill  o?  lading.  These  peaches  had  been  put  In  storage  In 
Beach's  warehouse,  on  Beach  Street,  If  I  remember  correctly,  In  New  York. 
This,  of  course,  was  a  criminal  afCair,  and  his  restraining  of  my  finances  Id 
tliia  manner  was  a  crluinnl  affair  In  the  State  of  New  Torb. 

I  took  the  matter  up  w  th  an  attorney  that  I  secured  Mr  Apjllng  and  together 
we  went  to  the  district  attornei  s  office  and  the  district  attorney  liegBed  me  to 
allow  him  to  prosecute  this  min  in  ><ew  York  as  he  had  gone  contrarv  to  the 
laws  of  that  State  whtch  in  broad  terms  say  that  a  broker  shall  not  put  to- 
h's  own  account  the  funds  as  received  for  his  clients 

I  was  in  New  York  some  3000  mllei  from  mv  seat  of  operat  ons  and  it 
would  have  been  impra  ticable  for  me  to  ha^e  entered  a  suit  and  a  tremendous 
expense  would  ha\i,  been  tncurred  bv  doing  so  and  Ihe  necessitv  probablv  of 
coming  back  to  New  York  subsequent^  ti  fight  the  ease  I  decided  that  the 
best  way  out  was  to  arbitrate  the  matter  of  the  re<itraint  of  pavment  I  con 
tended  that  inasmuch  ai  an  element  of  trade  had  kept  m\  mone\  beyond  the 
lOday  period,  that  that  element  of  trade  though  he  be  mv  broker  should  be- 
deprlved  of  the  li  per  cent  d  Rcount  for  (.a''h  and  also  Interest  bejond  the 
10-day  period. 

I  might  cite  a  trifling  Instance  also  i\hen  Mr  Wood  In  muk'ng  up  the 
Statement,  had  overcharged  me  some  sisti  or  seventh  dollars  for  freight  on  these- 
two  carloads  that  bad  been  sent  down  to  Philadelphia,  and  also  had  padded 
h's  statements  with  stOTage  charges  wh-ch  never  existed,  and  so  forth  and  so  on. 
These  are  minor,  however,  nnd  did  not  k  mount  to  probably  more  than  tlOO' 
or  *110  nt  the  time. 

This  thing  kept  me  in  New  York  for  four  months,  at  a  heavy  expense,  with 
my  family  there.  And  when  I  started  to  ask  Mr.  Wood  for  him  to  make  up- 
n  statement  for  rae,  he  naturally  grabbed  everything  I  bad  in  New  York. 
Hypothecated  my  peaches,  refused  to  surrender  what  money  he  had  in  the 
bank  and  placed  tc)  his  cred't.  nnd  stood  pat.  so  to  speak. 

I  appealed  to  some  friendly  interest  there  in  New  York,  and  I  will  say 
that  Mr.  Hlggins  was  very,  very  fair  in  this  matter,  although  he  did  not.  or 
could  not,  come  out  openly  and  declare  himself.  But  the  commercial  interests 
of  that  city,  the  banks  and  other  Lnstitutions.  denounce  this  practice  most 
vehemently. 

Mr.  Wood  then  demanded  that  in  arbitration  we  both  select  the  same  arbi- 
trator, and  that  man  was  W.  L.  Juhring,  who  has  been  in  this  conference  for 
several  dava.  of  New  York,  n  wholesaler,  ami  manager,  as  I  think  I  quote 
correctly,  of  R.  C.  Williams  &  Co. 

Now,  in  fact.  Mr.  Wood  went  so  tar  as  to  say  that  he  would  not  arb'ttate- 
unless  I  accept  Mr.  Juhring  as  my  arbitrator;  that  he  had  already  accepted, 
I  then  threatened  prosecut'on.  Of  course  I  knew  I  could  not  I  had  no  funds 
to  prosecute  anybody  with-  nor  did  I  have  at  that  time  the  Inclination,  really, 
in  my  mind.  And  upon  my  threatening  prosecution  he  did  condescend  to  allow 
me  to  have  my  own  arbitrator  in  this  matter,  and  I  secured  Mr.  A.  C  Worth, 
ft  wholesaler  of  apples,  and  dealer  for  many  years  In  New  York.  And  I  want 
to  surely  pay  tribute  to  this  Mr.  Worth — because  he  championed  mv  cause 
against  all  the  opposition  of  the  wholesale  jobbing  and  brokerage  trade  In  New 
York,  and  I  want  to  say  that  they  practically  ostracized  him  in  that  cltj  because 
of  h's  act'on  In  protecting  a  grower. 

The  arbitration  was  started,  Mr.  Worth  and  Mr.  Juhring  locked  horns,  of 
course.  Mr,  Worth  contending  for  my  position  in  the  matter  and  Mr.  Juhring 
for  that  of  Mr.  Wood.  The  principal  noint  of  argument  wns  upon  the  1}  per 
cent,  that  amounted  to  several  hundred  dollars.     So  tbey  called  In  Mr.  Pierce, 
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of  Palmar  ft  Pierce.  alRO  n  jobber  and  wtaoleaaler  of  New  York  City,  and  I 
was  aakcd  to  be  at  a  certain  office  at  a  certain  time  to  receive  the  dedalon  of 
tbeae  gentlemen. 

I  went  there  with  nil  the  Intention  ol  Kettlng  &  square  deal,  and  when 
these  arbitrators  came  out  of  the  conference,  even  Mr.  Wood  wa»  with  them, 
and  I  knew  when  I  saw  that  gentleman  that  J  would  have  no  chance  in  equlc.v. 
And  so  I  was  Just  one  more  added  to  the  long  list  of  those  that  had  been 
plucked,  for  I  recuhed  nothing.  In  fact,  together  with  my  expenses  entailed, 
I  experienced  some  $4,000  loss. 

It  may  have  been  perfectly  proper  for  these  gentlemen  to  decide  against  me 
In  this  matter  as  they  did,  but  I  thought  I  was  going  to  get  a  square  deal  from 
at  least  such  men  as  Mr.  Juhrlng,  Mr.  Pierce,  and  others.  But  I  am  sorry  to 
say  that  fate  seemed  to  be  against  me.  Not  one  of  these  channels  of  trtide 
with  which  I  had  been  dealing  so  long  came  openly  to  my  rescue ;  nor  did  tbey 
champion  my  cause,  with  the  exception  of  Mr.  'HIggins.  of  William  A.  H<s- 
glna  &  Co. 

The  shame  of  this  transaction,  however,  n-BB  loudly  proclaimed,  as  I  have 
already  stated,  by  other  financial  Interests  In  New  York. 

This  and  other  experiences  has  caused  me  to  go  direct  to  the  consumer. 
Now  if  you  can  give  me  any  other  more  plausible  reason  than  that  why  I 
should  seek  other  channels  of  trade.  I  would  like  to  know  what  they  are.  I 
had  not  received  the  cost  of  production  for  long  periods  of  time — consecnllTe 
years.  Attempting  to  go  through  the  channels  of  trade,  and  being  robbed  and 
Jobbed.  What  other  reasons?  So  I  aaldT  "Direct  to  the  consumer  for 
me,"  and  direct  I  went. 

I  want  now  to  state  some  of  the  experiences  of  the  oppodtlon  of  these  lesser 
channels  of  trade  who  have  so  wonderfully  represented  themselves  here  bv 
letters  and  wires  covering  this  period  in  conference. 

One  of  the  principal  points  of  attack  In  direct  selling,  which  I  have  already 
related,  the  territory  which  I  covered  in  this  method  of  distribution,  was  for 
the  retailers  to  immediately  upon  my  appearance  In  town  reduce  the  price 
on  the  products  which  I  carried.  I  thwarted  this  effort,  however,  and  soon  e"t 
onto  the  trick  by  sending  some  one  ahead,  or  going  ahead  myself  and  securlag 
the  prices  that  were  asked  by  all  the  retailers  in  the  different  towns  in  which 
I  expected  to  take  my  cars. 

My  diary,  which  I  kept  the  first  year,  from  time  to  time  shows  that  there  was 
undue  discrimination  on  the  part  of  the  r^eader  Grocery  Co..  of  Boone,  lows. 
After  I  had  been  In  town  for  three  days  prices  were  immediately  cot,  and  they 
took  mnch  Bdvertistng  space  in  the  newspapers,  reducing  their  prices  by  half 
on  seeded  raisins.  Now  I  had  no  seeded  raisins  in  my  first  car,  as  I  have 
related  to  you ;  but  the  seeded  raisin  Is  a  cheaper  product,  as  far  as  selling 
to  the  consumer  Is  concerned.  The  cluster  raisin  is  sold  at  a  much  higher 
figure  than  the  seeded  raisin.  So  these  retailers  cut  the  price  on  seeded 
raisins— several  of  them — among  them  the  Leader  Grocery  Co.,  and  adver- 
tised their  cut  In  price,  so  that  the  consumers  sometimes  would  come  down 
to  me,  and  particularly  those  that  were  favorable  to  their  own  Interests,  and 
say,  "  Why.  we  can  buy  raisins  up  town  cheaper  than  you  are  asking  for 
yours  here."  So  It  was  necessary  for  me  to  tell  the  100  or  150  people  that  I 
had  In  front  of  my  car  that  the  seeded  raisin  was  a  cheaper  product,  was  the 
cooking  raisin,  and  not  the  eating  raisin,  and  some  argument  was  generally 
encountered  out  of  this  thing, 

Mr.  BvxKD,  Was  the  Leader  Grocery  Co.  a  retailer  or  a  wholesaler? 

Mr.  Gbat.  a  retailer.  A  large  retailer.  M.  J.  Rtley  is  the  manager  of  that 
concern  in  Boone,  Iowa,  So  I  was  kind  of  perplexed  over  the  situation  and 
thought  much  over  It. 

Judge  Hainbb.  That  reduction  occurred  after  you  reached  the  town? 

Mr.  Gbat.  It  occurred  three  days  after  I  reached  town,  after  I  reached  Boone, 
Iowa ;  yes.  sir.  My  advertisements  and  theirs  will  show  that.  So  after  think' 
Ing  over  the  thing  most  all  night  I  dedded  upon  a  plan  of  attack  the  next  morn- 
ing. I  went  Into  the  Leader  Grocery  Co.,  and  there  first  met  Mr,  Beach,  who 
was  the  manager,  so  to  speak,  of  the  active  operations  of  the  store.  I  asked  him 
If  he  had  any  raisins.  He  said,  "  Yes,  we  have  some  very  line  seeded  raisins. 
fancy  and  choice,  18-onnce  and  11-ounce  packages,  respectively."  I  asked  him 
to  show  me  them,  and  he  did,  and  they  were  of  good  quality.  "  What  do  you 
ask,"  I  said,  "  for  these  raisins!  "  He  said,  "  Well,  we  will  sell  these  at  ?1  a 
dozen ;  that  is,  8}  cents  a  package.  Those  raisins  cost  him  that  In  Des'Moines, 
Iowa,  as  I  did  go  down  there  and  find  them  at  C.  C.  Pronty'a  wholesale  house. 
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The  Chaqimam.  What  did  they  cost  him? 

Mr.  Obay.  a  little  bettor  than  8^  cents  a  package,  or  about  8}  cents  a  pack- 
age, If  my  memory  serves  me  Tight. 

Judge  Haiher.  At  Prouty's  store  In  Des  Moines? 

Mr.  Gray.  At  Prouty's  store  In  Des  Molnea.  In  other  words,  he  could  not 
have  got  them  to  Booue  for  8}  cents  a  package  and  broke  even.  So  I  said,  "How 
many  cases  have  you  got?"  He  rushed  down  to  hts  cellar  In  great  excitement, 
thinking  he  was  Just  going  to  make  a  big  sale.  He  said,  "  I  have  five  cases  of 
fancy,  and  three  cases  of  choice."  "  Well,"  I  said,  "  you  will  make  a  better  price 
than  that  for  me,  won't  you?  " — there  is  a  little  Jew  In  me,  1  guess^r"  If  you  will 
make  me  a  little  better  price  than  that  I  will  take  them  all.  I  need  Just  about 
that  much."  He  looked  at  me  In  amazement.  The  first  big  raisin  sale  that  he 
had  made  in  his  lifetime.  So  he  started  to  make  out  the  invoice,  and  I  got  out 
my  check  book,  and  as  I  started  to  write  the  name  In  my  check  of  his  store,  to 
write  that  on  my  check,  he  said,  "  What  are  you,  a  hotel  man?"  And  I  inter- 
rupted by  saying,  "  Pardon  me,  whom  do  I  draw  this  check  to?"  He  stated  "  F. 
J.  Riley,"  and  I  started  to  write  in  the  amount,  and  he  said,  "  Well,  what  hotel 
are  you  at?"  And  I  said,  "The  amount,  how  much?"  I  Interrupted  him.  I 
didn't  want  to  tell  where  I  was  really  Trom,  because  he  had  not  discovered  my 
Identity  at  this  time.  So  by  the  time  I  got  ready  to  write  my  name  he  said, 
"Xou  are  at  the  Hotel  Hoist?"  I  said,  "I  am  at  the  Hotel  Hoist."  That  la 
where  I  was  staying.  He  really  supposing  that  I  was  a  hotel  man,  and  that  I 
was  buying  so  many  raisins  because  I  was  a  hotel  man. 

As  I  got  to  the  door,  "  Oh,  you  are  the  man  that  has  got  the  raisin  car  down 
there?"  And  I  said,  "Yes,  sir.  I  will  send  a  dray  down  here  In  about  five 
minutes  for  those  goods."  and  I  was  out  on  the  street,  and  in  a  few  minutes  I 
had  those  raisins  In  my  car.  and  then  took  much  space  In  the  newspapers  and 
told  them  that  fortunately  I  had  secured  some  local  seeded  raisins  In  their  town 
that  had  been  previously  advertised  at  ridiculously  low  prices  to  cut  the  price, 
or  rather  appear  to  cut  the  price  on  my  product  and  that  I  would  sell  them  for 
the  same  price  that  I  had  bought  them,  $1  per  dozen,  or  a  little  bit  less  than 
that  rather. 

Of  course  the  Leader  Grocery  Co.  could  not  at  that  time  get  any  more  ralcdna 
Into  tovm,  because  you  know,  as  the  gentlemea  have  testified.  It  takes  two  or 
three  weeks  for  them  to  get  their  product  b'om  the  wholesaler  to  the  retailer. 
So  I  bested  blm,  so  to  speak,  in  that  arrangement,  and  completely  sold  out  In  the 
first  three  or  four  hours  that  I  had  those  raisins  in  my  cat.  I  sold  eight  cases 
of  raisins  there  In  the  first  two  or  three  hours,  and  they  had  not  sold  that  many 
In  years. 

Another  instance  that  I  will  relate  in  that  town  of  undue  discrimination  is 
that  of  the  intimltlfttion  of  a  Mr.  Stanley,  who  Is  a  drayman  that  bandies  the 
product  of  the  retailer  from  the  depot  to  his  store  on  a  tonnage  or  .weight  basis, 
I  suppose,  and  had  a  flourishing  business,  so  be  told  me,  until  I  came  to  town. 
I  secured  his  services  In  carrying  my  banners  around  town  to  advertise  the  fact 
that  I  was  In  town  with  my  carload  of  raisins.  I  also  secured  his  services  to 
take  from  my  car  about  1  ton  of  raisins  out  onto  the  street  for  night  sellers, 
as  I  sold  one  Saturday  night,  when  there  were  thousands  of  people  in  town.  I 
have  his  story  for  this — In  fact  I  saw  the  retailers  themselves  who  came  to  his 
track  or  wagon  and  told  him,  "  Stanley,  If  you  don't  take  those  banners  off  of 
your  wagon  and  quit  handling  this  man's  product  we  will  boycott  you  in  dray- 
age."  So  Mr.  Stanley,  being  somewhat  vehement,  told  them  where  they  could 
go,  and  then  did  boycott  him  for  tbe  next  two  or  three  weeks  that  I  know  of, 
because  I  particularly  went  back  to  Boone,  Iowa,  to  have  a  cimversation  with 
Mr.  Stanley  regarding  this  matter. 

Another  instance  of  opposition  was  that  of  J.  J.  Grove,  of  Ames,  Iowa,  who 
has  a  little  store  there  and  sells  raslns  and  dried  fruits,  and  according  to  the 
editors  of  tbe  Book  papers  he  never  had  advertised  his  product  in  30  years 
previous  to  my  coming  to  town.  That  is  one  thing;  the  nevmpapers  appreciated 
my  coming,  because  1  had  caused  him  to  do  some  advertising. 

And  when  I  got  there  he  got  busy  with  his  advertising  department,  and  he 
ulso  got  busy  with  my  product,  for  that  gentleman,  J.  J.  Grove,  sent  a  boy  down 
to  my  car,  my  carload,  which  was  at  the  Chicago  &  North  Western  depot,  and 
secured  a  5-pound  carton  of  cluater  raisins,  tore  It  all  to  pieces  so  It  would  look 
disheveled,  cqirlukled  coffee  dust  over  It  so  It  would  look  like  the  worms  had 
eaten  It,  and  unfortunately  for  him,  be  had  not  ground  his  coffee  quite  fine 
enough. 
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Xotv.  tbla  story  wlU  be  related  by  any  resident,  almost,  of  Ames,  who  lived' 
titere  then,  because  It  waa  a  matter  of  general  comment  on  his  dastardly  tactics, 
an  tliey  were  carried  on  by  Mr.  Grove  to  run  me  oat  of  business.  I  should  bare 
prosecuted  him  for  such  actions,  but  not  being  financially  able,  In  a  way,  to 
Htay  there  and  prosecute,  I  did  not  do  so. 

On  November  20,  1912,  Mr.  Grove  wrote  this  advertisement,  which  was  the 
first  one  he  had  put  in  In  30  years : 

"  Everybody  Is  hungry  for  raialns  "--and  1  read  this  from  hla  advertlaemeiit 
as  of  that  day — "  Everybody  Is  hungry  for  ralslna,  and  we  are  prepared  to 
satisfy  that  hungry  feeling  with  new  raisins  of  superior  quality  at  very  moderate 
pricea.  Fancy  seeded  ralains,  1  pound  cartons,  single  carton,  10  cents'*— 
previously,  15  cents,  as  my  diary  will  aliow—"  12  cartons  $1."  The  nioi-e  you  buj 
the  cheaper  they  get,  and  the  more  you  eat  the  better.  "  Fancy  seedless 
raisins,  10  cents  a  pound,  or  12  pounds  for  $1,"  Now,  I  didn't  have  any  fancy 
seeded,  nor  did  I  bave  any  seedless  at  the  time.  I  bad  the  cluster  niitiliis, 
which  I  was  selling  a  5-ponnd  carton  for  75  cents  ;  15  cents  a  pound  :  and  a 
10-pound  carton  for  $1.25 ;  12}  cents  u  pound ;  and  a  45-pound  case  for  $11.25. 

And  I  want  to  go  back  to  Boone  Just  a  minute,  as  I  have  overlooked  one 
important  point.  A  man  cttme  to  me  there  and  said,  "  What  is  the  smallest 
padfage  you  have  got!  "  I  said,  "  Why,  a  5-pound  carton."  "  My  1.4>rd,"  he 
said.  "  I  never  saw  a  S-pound  carton  of  raisins  in'  my  life."  I  said,  "  Ton  are- 
going  to  see  more  of  them  In  this  town  tlmn  you  have  ever  seen  in  your  life." 
I  said,  "  How  many  children  have  you  got!  "  He  said,  "  I  have  seven  children 
and  my  wife  and  myself."  I  said,  "  Nine  of  you,  and  never  had  5  pounds  of 
raisins  in  your  bouse?"  He  said,  "No."  I  said,  "Analyze  It.  and  I  am  here 
to  analyze  it  for  you  as  a  grower  in  California,  that  is  the  reason  why  I  could 
not  get  cost  of  production,  it  is  that  you  have  never  had  a  5-poupd  carton  of 
cluster  raisins  in  your  house. 

"  Here  is  a  pound  of  raisins  in  my  two  hands,"  holding  a  double  handful  of 
raisins  in  my  liands.  "If  you  used  1  pound  a  month,  it  wouldn't  last  each  of 
you  two  weeks."  "  Well,"  he  said,  "  I  will  try  one  of  those  5-pound  cartons." 
He  took  it  and  went  home,  I  suppose,  for  he  came  back  in  ai>out  an  iiour  snd  n 
halt,  when  T  had,  I  should  judge,  125  or  160  people  there  in  front  of  the  car, 
and  said,  as  he  wedged  himself  up  through  the  crowd  and  got  up  under  my 
nose.  "  Do  you  remen]l)er  me  "?  And  I  said,  "  Yes,  I  sure  do ;  because  you  are 
the  man  that  has  seven  children,  your  wife,  and  yourself,  and  had  never  Keen 
a  5-pound  carton  of  cluster  raisins  in  your  home."  1  knew  he  was  either  going 
to  do  something  to  me  or  buy  some  more.  So  I  said.  "  How  did  you  like  It "? 
rather  timidly.  And  he  said.  "  Well,  my  kids  tore  that  to  pieces  In  about  five 
minutes."  He  said.  "  I  want  a  40-pound  case."  And  I  sold,  gentlemen — I  am 
going  back  now  to  review  my  Boone  experience  again — I  sold  forty  40-poun() 
oases,  as  my  invoices  will  show,  to  the  customers  of  Boone.  Iowa,  housewives 
and  husbands,  In  the  week  that  I  sold  in  that  town,  as  a  part  of  the  5  tons  that 
I  sold  In  that  town  in  one  week,  which  was  more  tlian  all  the  retailers  had 
sold  there  in  50  years  before.  Instead  of  my  not  being  able  to  sell  the  car  in 
50  years  I  sold  more  than  they  had  ever  sold  In  50  years  In  one  week. 

Now,  coming  back  again  to  Ames,  Iowa.  To  react'  against  these  tactics  of  J.  J. 
<Jrove  I  immediately  hired  a  dray,  and  brought  a  ton  of  raisins  every  day  and 
lodged  myself  down  in  front  and  across  the  street  from  J.  J.  Grove's  store.  I 
have  pictures  and  photographs  of  his  store  and  my  dray  right  close  by. 

Judge  Hainbb.  I  have  been  there. 

Mr.  Gray.  Weil,  it  Is  Just  across  the  corner,  right  across  the  street  down 
tliere.  And  there  I  sold  every  day.  even  after  he  telephoned  the  ladies,  many 
of  them — I  will  say  dozens  of  them,  in  Ames,  Iowa,  such  things  as  this— T 
was  not  going  to  bring  this  in,  but  I  am  going  to,  and  here  is  my  diary  right  here. 
The  nrdce  have  tried  to  digest  this  diary,  but  I  guesa  it  becnme  so  noxious  to 
them,  they  could  not  consume  it  I  am  glad  they  didn't,  I  have  got  It  pre- 
served. Mr.  Grove,  as  I  said,  phoned  to  the  ladies  of  that  town  of  Ames  and 
told  them  that  my  raisins  were  wormy  and  of  inferior  quality ;  that  I  was  pre- 
tending thnt  I  was  coming  from  California  as  a  producer. 

To  react  against  h's  advertising,  which  he  had  taken  as  a  first  instance  to 
iVt  years  T  came  back  the  next  morning  with  a  whole  quarter  of  a  page,  and  I 
said  in  big  200-polnt  type : 

"Yes;  'everybody  Is  hungry  for  rDislns.'  and  always  have  been,  but  yoa 
have  been  unable  to  satisfy  that  craving  appetite  witli  new  ra-sins  of  superior 
jjuaiity  at  very  moderate  prices  until  the  raisin  car  came  to  town.    Nuf  Sed." 
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Then  1  said,  "  I  grow,  pack,  aoU  sell  my  rnislna  direct  from  my  vinejard  to 
j-ou.  That  is  why  you  cftu  and  always  will  be  able  to  buy  at  moderate  prices. 
California  fnilt  growers  are  being  forced  to  sell  to-day  below  cost  of  produc- 
tion. Tou  have  been  forced  to  buy  at  5  to  15  times  that  price,  and  ne  hear  about 
the  high  cost  of  living.  I  want  you  to  maite  the  raisin,  nature's  own  sweet,  an 
everyday  article  of  diet.  At  my  prices  they  are  cheaper  than  nny  food  you 
.are  eating." 

I  will  not  say  that  every  retailer  followed  these  tactics.  No;  not  "t  all. 
There  was  one  retailer  In  Ames,  Iowa,  who  really  did  appreciate  niy  situa- 
tion and  sympathized  with  my  effort  to  come  direct  to  the  consumer,  which  was 
ni,v  only  source  of  outlet,  and  that  was  a  Mr.  Valentine,  who  some  10  days  - 
after  I  had  been  In  Ames  met  me  on  the  street  one  day  and  said,  "  Why,  Gray. 
-where  have  jou  gone  to?  I  surely  want  to  tliank  you  for  your  coming  to  my 
town."  This  is  quotations,  as  Is  shown  by  my  diary.  "  For  I  have  sold  more 
ralains  since  you  left  Ames  than  I  have  ever  sold  In  six  months  previous.  I 
have  completely  emptied  my  shelves,  and  linve  had  to  order  new  stock.  Nest 
time  you  come  to  this  town  I  want  you  to  move  right  Into  the  front  of  my 
store,  you  can  have  the  wliole  front  and  the  use  of  my  clerks.  You  sure  have 
taught  me  a  lesson  In  merchandising." 

This  man  was  some  merchant,  and  I  have  had  more  respfct  for  the  Jews 
ever  since  than  ever  before.  He  was  not  afraid  of  competition,  he  was  not 
flfratd  of  monopolies.  He  was  not  afraid  that  some  one  was  going  to  get  a 
preferred  right  over  him.  Rather,  If  there  wns  competition,  if  there  was  going 
to  be  monopolies,  and  if  some  one  was  going  to  have  a  preferred  right  in 
marketing,  he  surely  showed  a  spirit  of  cooperating  with  that  thing. 

Now  I  want  to  refer  back  for  the  record,  to  the  Instance  that  I  related  about 
Wood  &  Stevens  in  New  York  as  brokers  for  me,  and  Mr.  Jubrlng's  connection 
In  that  matter. 

Judge  Haineb.  Mr.  (iray.  I  don't  know  whether  you  ought  to  go  Into  that. 
Do  you  care  to  hear  it? 

The  Chairman.  No. 

Judge  Haineh.  I  would  rather  have  you  go  lo  the  real  Issue,  Mr.  Gray. 

Mr.  Gray.  All  right.  I  want  to  relate  a  few  experiences  here  now  that  I 
<K>nsIder  very  pertinent. 

Judge  Hainer.  Unless  you  wanted  to  correct  something. 

Mr.  Gray.  Well,  It  was  to  correct  an  Impression,  Judge  Hainer. 

Judge  Hainkb.  Very  well,  I  think  that  would  b'e  proper. 

Mr.  Ghay.  I  want  to  say  this  for  the  benefit  of  Mr.  Juhrlng — and  he  was  hei-e 
the  other  da>- — that  I  think  of  his  own  volition,  had  he  not  been  Intimidated,  so 
to  speak,  by  Mr.  Wood,  of  Wood  &  Stevens,  and  had  not  pressure  been  brought 
to  bear  by  the  elements  of  trade  of  New  York,  he  would  have  undoubtedly  been 
inclined  to  give  nie  a  favorable  and  more  Just  decision  in  my  arbitration,  which 
I  thought  was  due  me.  I  am  not  telling  this  thing  about  Mr.  .Tuhrlng  because 
he  is  not  here,  because  I  told  Mr,  Juhrlng  the  other  day,  I  said,  "  You  are  the 
man  that  made  me  lose  $4,000  in  New  York,"  anil  I  toid  him  how,  and  I  recalled 
to  his  memory  the  instance,  and  he  still  does  not  admit  that  1  am  entitled  to  my 
IJ  per  cent  discount  for  cash.  So  1  will  drop  the  matter  there,  so  far  as  I 
am  concerned. 

r  had  one  further  Instance  of  pressure  brought  to  bear  in  Cedar  Kapids,  Iowa, 
and  1  want  to  say  that  there  I  made  a  particular  campaign  of  advertising  In 
every  manner  possible.  I  gave  samples  away  to  school  children,  thousand-i 
of  them,  and  as  a  remuneration  for  their  carrying  a  little  yellow  tag  on  their 
coat  lapel,  telling  that  I  was  in  town  with  my  raisin  car,  and  so  effective  was 
this  advertising  that  I  tested  it  out  by  going  ont  on  the  street  and  asking  some  ' 
2!>  men  that  I  met,  Individually,  each  one  of  them.  If  they  knew  of  a  carload 
of  raisins  being  in  their  town  and  somebody  pretendinp  they  were  from 
California  and  had  produced  the  product,  and  they  wouM  Invariably  answer: 
"  Why.  yes,  he  is  right  down  here  by  the  Union  Depot  near  the  high  school.  He 
has  big  banners  all  over  his  car  there,"  and  I  would  say,  "  Is  the  product  fresh 
and  nice,  or  Is  It  some  flimflam  that  Is  being  tried  to  be  pulled  on  the  public?" 
"  Why  no,"  he  would  say,  "  my  wife  bought  some  of  the  goods  last  night  and 
at  about  one-half  to  one-third  of  the  price  that  they  ask  us  for  It  uptown,  at 
the  uptown  retail  stores,"  and  out  of  some  26  or  90  people  that  I  spoke  to  on  the 
street  I  did  not  meet  but  one  or  two  that  had  not  heard  of  my  advertising. 

Naturally  I  did  stir  up  the  antagonism  of  the  trade  of  that  town,  retallei-a 
as  well  as  wholesalers,  for  I  had  shipped  my  car  there  on  the  North  Western, 
and  it  was  ajtotted  at  a  place  that  was  not  advantageous  for  my  getting  di- 
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rectty  to  the  people.  I  had  to  poniend  in  many  Instances  with  the  team  tracks 
beln;!  at  considerable  distance  from  the  center  of  the  town,  and  T  had  to  make 
transfers  to  other  roads,  and  I  requested  of  Mr.  Fuller  of  the  Chicago,  Rock 
Island  ft  Pacific  that  he  take  a  diversion  of  my  car  to  his  tracks,  so  I  could  put 
it  down  right  near  the  high  school  at  the  TTnlon  depot  In  Cedar  Baplda  there 
where  It  would  be  Immedlntely  In  the  center  of  town. 

He  replied,  as  my  diary  shows,  "  That  this  could  not  be  done,  as  their  com- 
pany could  not  permit  their  sidetracks  to  be  used  for  unloading  purposes  when 
goods  bfld  been  shipping  over  competing  roads."  I  Immediately  looked  up  the 
Interstate  traffic  rules  on  this,  and  found  that  If  I  wante:l  to  pay  a  diversion 
rhftrfce,  which  was  eiceaalve — mther  excessive — the  road  would  have  to  take 
my  car  on  their  line.  Sol  demanded  this  of  Mr.  Fuller,  that  he  take  my  car.  and 
I  would  have  to  pay,  I  think,  95  or  |10  for  diversion  charge,  which  he  might  con- 
side  aa  excessive,  as  the  usual  diversion  was  only  fl  or  11.50.  I  told  htm  that 
I  had  been  a  ctmslstent  patron  of  his  company,  and  that  I  wlahed  to  have  hlui 
extend  tne  thla  favor. 

He  again  replied  that  be  thought  It  quite  tmpoaslble,  but  that  he  would  pass 
the  matter  up  to  Mr.  Merrill,  the  division  superintendent  at  that  place.  I 
thereupon  called  upon  Mr.  Merrill  and  laid  the  matter  before  him.  I  told  him 
that  he  might  think  it  unreasonable  for  me  to  ask  for  a  diversion  to  bis  road 
because  I  bad  not  shipped  In  over  his  line,  but  on  account  of  towns  I  had  wished 
to  visit  not  being  on  bis  road.  It  had  been  Impossible  to  ship  on  his  line,  but 
that  tf  be  would  afford  this  privilege  of  diversion  1  would  from  this  place  ship 
over  his  road  to  other  towns  In  the  State,  and  as  I  bad  been  a  liberal  patron 
of  bis  road  in  the  past  I  told  hlm  that  I  thonght  he  should  give  me  this  request. 

He  stated  that  the  asking  of  this  privll^e  had  put  him  In  an  embarrassing 
position,  as  the  retail  and  wholesale  organizations  of  the  city  would  make  com- 
plaint for  his  affording  me  special  privilege,  but  that  If  I  wished  to  take  this 
matter  up  with  the  Commercial  Club  of  the  city,  wblch  is,  of  course,  made  up 
^(  the  retailers  and  wholesalers  and  other  business  metl  of  the  city,  and  If  I 
would  get  a  letter  from  them  requesting  that  he  make  such  a  disposition  of  my 
car  he  would  immediately  do  so.  Otherwise  he  could  not  see  his  way  clear  to 
antagonize  local  Interests.  Now.  that  is  the  purport  of  the  conversation  that 
I  had  with  this  gentleman  regarding  this  matter  at  that  time,  and  as  I  wrote 
this  dairy  up  from  day  to  day  as  these  instances  transpired. 

I  'immediately  then  took  the  matter  up  with  Mr.  Booth,  of  the  Union  Pacific, 
as  this  particular  gentleman  avas  considered  then  as  one  of  the  big  men  In 
railroad  affairs,  and  I  disregarded  his  request  that  I  take  tbe  matter  up  with 
tbe  Commercial  Clnb.  as  I  felt  and  knew  that  I  would  get  no  redress  from  that 
source,  and  I  was  Immediately  given  tbe  privilege  of  using  thla  track  down  nepr 
the  Union  D^>ot  and  In  the  middle  of  town. 

And  one  of  the  railroad  men  came  down  and  complimented  the  pressure 
which  was  brought  to  bear  through  Mr,  Booth  in  this  regard.  It  was  a  i>er- 
fectly  legitimate  transaction,  and  was  a  privilege  that  was  afforded  me  by  the 
rules  and  regulations  of  traffic. 

I  will  cite  another  Instance  of  Cedar  Falls,  that  of  h.  H.  Keeps.  It  was 
usually  my  custom  in  going  Into  a  town  to  first  go  to  the  mayor  of  the  city  and 
make  friends  with  him,  If  he  had  not  been  a  wholesale  grocer  or  broker.  If  it 
was  possible  to  make  friends  with  him,  and  then  to  the  banks  and  the  news- 
papers and  others  that  I  wish  to  be  friendly  to  my  enterprise.  The  mayor  of 
this  particular  town  of  Cedar  Falls  was  a  very  reasonable  Individual,  and  he 
argued  with  me;  "Why  is  it  that  you  come  into  this  town  and  compete  with 
our  local  retailers  in  the  disposition  of  your  goods?"  I  then  recited  the  reasons 
•that  I  have  previously  given  in  my  testimony,  that  I  could  not  get  cost  of  pro- 
duction by  sny  other  method.  "  Well,"  he  said,  "  would  you,  if  there  are 
grocers  here  that  will  take  your  goods  Into  tlieir  stores,  put  those  goods  into 
their  stores  and  sell  them  through  their  stores,  giving  them  a  reasonable 
profit?"  I  said,  "  I  sure  will,"  and  I  did  that  very  thing  in  Mr.  Keeps's  store — 
L.  H.  Keeps,  of  Cedar  Falls,  Iowa, 

Now,  Mr.  Keeps  was  a  very  strong-minded  individual,  and  when  he  set  his 
mind  to  do  anything  he  generally  did  it.  I  had  not  been  in  bis  store  more 
than  three  days  when  I  knew  of  a  r^resentatlve  of  wholesale  ]obl>erB  in  Des 
Moines  being  In  town,  and  they  were  working  among  all  the  retailers  in  town 
to  put  a  boycott  on  L.  H.  Keeps,  cut  all  the  prices  on  all  kinds  of  raiainB,  and 
run  me  out  of  business.  I  never  stayed  In  a  town  more  than  a  week — six  or 
BeT«i  days — and  this  thing  was  actually  and  actively  carried  out  In  Cedar  Falls, 
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Iowa,  and  was  an  instance  that  was  [reely  commented  on  bj  Uie  consumers  of 
that  cit;. 

The  matter  waa  taken  up  before  the  commercial  organization  at  a  banquet  at 
which  Mr.  Keeps  was  present,  and  I  was  there  with  him  as  hla  guest,  and  they 
highly  denounced  me  In  coming  iDto  their  town,  even  selling  out  of  a  retail  store. 
I  could  not  do  thatt  even.  And  expressions  were  made  at  that  banquet  that 
would  have  tended  to  intimidate  Mr.  Keeps.  But  he  yery  emphatically  told 
them  that  he  was  running  his  own  business,  and  that  be  would  do  as  he  saw  fit 
Id  disposing  of  any  product. 

But  their  activity  was  further  expressed  by  the  fact  that  about  three  days 
after  I  came  to  town  every  retail  store  In  that  town  waa  loaded  up  with  rnisins, 
as  many  as  100  cases  In  a  store,  and  they  cut  the  price  down  to  about— In  fact  in 
iustances,  according  to  the  best  of  my  knowledge  now,  of  less  than  the  wholesale 
price  on  seeded  thIbIdb.  And  fortunately  my  activities  in  that  town  were  about  i 
at  an  end,  and  I  went  away  and  left  them  with  all  those  raisins  on  their  hands. 
I  don't  know  whether  they  have  sold  them  or  not. 

Another  Instance  I  will  cite  of  Manbato,  Minn.  Mr.  George  Hetler  was  my 
ear  manager  In  that  town.  I  was  In  Chicago  at  the  time  he  opened  his  car 
there,  and  he  wired  me,  saying  that  the  sheriff  had  come  down  and  put  pad- 
locks on  his  car  and  demnnded  from  him  a  license  for  the  selling  of  the  product. 
This  license  was  prohibitive — $160,  Some  days  I  did  not  sell  more  than  probably 
tlGO  or  8200  worth  of  produce,  so  that  would  have  been  unreasonable. 

I  went  to  the  district  attorney,  who,  unfortunately  had  been — I  can  look  his 
name  up  here  for  the  record,  If  it  Is  necessary— a  wholesale  grocer,  or  had 
worked  la  a  wholesale  grocery,  and  whose  mind  wag  more  or  less  wat^ied  against 
niy  Interests— of  course,  naturally  so.  And  I  argued  with  him,  gave  him  the 
citattoDB  as  were  expressed  In  his  civil  code,  as  I  have  already  recited  to  you, 
and  my  diary  shows  tlila  comment  on  this  matter  [reading] :  "  The  next  morn- 
ing the  district  attorney  was  very  decided  and  empiiatic  In  hia  decision  and 
would  not  consider  any  phase  of  the  proposition  that  I  might  present  to  him, 
and  I  was  met  with  the  statement  that  1  bad  already  transgressed  the  law  for 
which  he  could  have  me  arrested  " — because  I  had  sold  some  little  goods,  about 
three  or  fours  hours'  work ;  sold  some  little  goods — "  but  if  I  wished  to  Imme- 
diately leave  town  with  my  car,  he  would  forget  the  occurrence  and  do  nothing 
In  the  matter.  During  this  conversation  1  was  shown  the  law  of  the  State 
wherein  a  license  of  $150  is  required  of  a  transient  merchant  per  year  " — which 
meant  per  week  for  me — "  for  doing  business  in  any  county.  1  argued  the  point 
that  I  was  not  a  transient  merchant,  but  with  no  avail,  whereupon  the  above 
threat  was  made.  I  told  the  district  attorney  that  I  would  give  him  my  decision 
in  the  matter  later. 

"  I  then  went  up  on  the  street  and  visited  four  of  the  leading  grocers  of  the 
city,  laying  the  proposidon  before  them  that  I  was  a  grower  of  .my  own 
product  "■ — and  by  the  way,  J  carried  letters  of  Identification  from  my  district 
iittomey  in  Kings  (3ounty,  the  superior  Judge  of  my  county,  and  from  three  or 
four  of  the  banks  of  my  county,  stating  tJiat  1  had  been  a  grower  all  my  life,  was 
born  In  the  Industry,  and  that  1  was  actually  selline  my  own  product — "and 
being  tmable  to  get  cost  of  production  In  California  was  forced  to  come  direct  to 
the  consumer ;  that  I  wished  to  cooperate  with  them,  place  my  goods  In  their 
store,  pay  all  of  the  expenses  of  advertising  and  selling,  and  give  them  10  per 
cent  of  the  gross  proceeds.  I  was  flatly  turned  down  on  this  proposition  by  all 
of  these  grocers,  with  the  exception  of  one,  Otto  Bros.,  who  were  about  per- 
Buaded  to  take  me  in  when,  after  some  consideration  they  thought  they  had 
better  rtt^  up  the  district  attorney  to  see  if  they  could  be  in  any  way  legally 
involved.  The  district  attorney  Immediately  gave  them  the  decision  that  he 
would  not  permit  of  such  a  thing,  as  it  would  not  be  Justice  to  his  brother 
grocery  men." 

?t'ow,  these  are  my  own  comments  on  this  matter,  written  at  that  time,  while 
these  conversations  were  fresh  upon  my  mind.    [Continuing  reading  from  diary :] 

"  It  was  then  that  I  found  out  that  the  night  previous  the  retail  association 
of  the  city  had  met  and  calling  the  district  attorney  Into  their  presence  liad  or- 
dered him  to  lake  this  step  .of  chasing  me  out  of  town.  I  immediately  grasped 
the  weak  point  that  the  district  attorney  had  taken  and  consulted  Mr.  Wilson, 
a  prominent  attorney  of  the  city,  telling  him  that  I  knew  there  must  be  an 
exemption  of  this  law  for  a  grower  of  his  own  products,  so  that  he  might  sell 
without  being  molested.  Upon  looking  through  the  laws  of  the  State,  and 
directly  under  the  law  which  the  district  attorney  had  shown  me,  there  was  an 
exemption  for  those  who  conduct  sheriffs'  sales,  bankrupt  sales,  for  traveling 
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men.  and  Cor  Oioae  who  grow  tbe  prodnctti  of  tlietr  own  farm  and  garden.  To 
these,  tbU  law  waa  at  no  efTect.  1  Immediately  went  to  the  district  attomef's 
office,  and  as  I  entered  tbe  door  he  sarcasticall;  asked  me  if  I  bad  yet  obtained 
mj  license.  I  answered  that  I  had  not  nor  either  was  I  going  to.  Whereupon 
I  asked  him  If  he  would  object  to  looking  at  some  citations  of  the  law  ae  I  had 
found  him  wrong  In  his  decision.  He  gruflly  replied  tliat  be  would  not  object, 
and  after  being  shown  tbe  exception  that  followed  the  law,  be  remarked  that 
Jie  had  not  noticed  that,  and  Immediately  followed  It  by  saying  that  this  ex- 
ception did  not  affect  those  who  grew  tbeir  products  without  tlie  State.  I  re- 
plied that  the  exemption  did  not  say  that  the  products  must  be  grown  widiin 
the  State,  therefore  I  would  come  under  the  Exemption." 

Judge  Hai-veb,  You  surely  could  not  come  under  Interstate  commerce. 

Mr.  GSAY.  Well,  the  Interstate  laws  also.  Judge  Hainer,  reiterate  these  tbii^ 
as  a  protection  to  the  farmer  and  his  rights  to  distribute.  [Continuing  reading 
from  diary:] 

"  He  then  answered  that  he  guessed  that  I  would  have  to  go  ahead  and  sell, 
''but  If  'they  (meaning,  undoubtedly,  the  local  retailers)  would  order  to  have 
me  arrested  he  would  have  to  carry  ont  the  law  in  tbe  matter,'  and  attempt 
to  enforce  this  law  that  did  not  apply  to  me. 

"  This  flnal  decision  was  rendered  about  4  o'clock  in  the  afternoon,  and  all 
during  this  day  Mr,  Hetler  had  the  car  open  and  had  put  the  goods  on  display. 
People  were  coming  continuously  trying  to  buy  our  ralslna  and  dried  fruit,  but 
were  refused  by  Mr.  Hetler,  stating  that  the  BherlfF  had  ordered  him  not  to  sell, 
the  district  attorney  requiring  a  license  of  31S0.  Farmers  who  had  driven  in 
miles  from  the  country  begged  for  the  goods,  asking  Mr.  Hetler  to  hide  some 
cases  of  goods  under  the  car  and  they  would  steal  them  or  do  anything  in  order 
to  get  them,  as  they  bad  come  in  long  distances  In  answer  to  our  advertisements 
and  did  not  wish  to  return  without  purchasing  some  of  these  fine  goods.  The 
people  became  very  much  enraged  during  the  day  and  were  watching  the  sitna.- 
tion  with  keen  interest. 

"  Upon  receiving  orders  from  the  distiict  attorney  to  sell  I  immediately  went 
upon  the  street  and  hired  about  20  newsboys,  and  I  gave  them  a  pound  package 
-each  to  go  out  and  holler  '  eat  ralsiaa.' " 

Judge  Haines.  You  should  have  hired  a  lawyer  the  first  thing. 

Mr.  Gbay,  Well,  I  did.  I  had  Mr.  Wilson.  And  I  hired  them  to  go  out  on  the 
street  and  holler  in  a  bunch  "Eat  raisins.  One  carload  at  the  Union  Depot." 
And  the  response  was  very  satisfactory.  I  sold  more  raisins  from  3  o'clock  that 
afternoon  until  6  than  I  had  sold  in  any  day  previous,  and  I  really  at  that  time 
made  np  my  mind  that  I  would  lite  to  pay  some  of  these  fellows  If  they  wonld 
have  me  arrested. 

Judge  Haineb.  Well,  did  they  arrest  you? 

Mr.  Gbat.  They  did  actually— we  settled  this  thing  before  the  judge,  and  I 
argued  my  case  before  the  Judge  and  told  htm  that  I  was  absolutely  at  the 
mercy  of  the  public  as  a  producer  and  as  a  distributor.  And  then  1  had  my 
car  manager  previously  take  these  boys  up  there  on  tbe  hill,  as  Mankato  is  one 
long  town,  Just  one  street  about  a  mile  long,  and  the  river  la  on  one  side  and  tbe 
bluff  on  the  other,  and  when  these  boys  started  down  through  town  business 
was  stopped. 

Mr,  Bbexd.  Then,  when  I  asked  you  in  the  early  part  of  the  proceeding  If  you 
were  a  lawyer,  that  is  the  reason,  I  suppose,  you  hesitated,  because  you  were 
confused? 

Mr,  Gbat.  I  learned  considerably,  Mr,  Breed,  about  law, 

I  am  going  to  recite  now  one  instance  which  is  very  vividly  on  my  mind  of 
compact  and  collusion  and  the  restraint  of  trade  and  the  setting  up  of  a 
monopoly  by  the  wholesalers,  jobbers,  brokers,  and  retailers  of  MtnneapotlB, 
Minn. 

I  went  into  Minneapolis  about  the  first  of  May,  1013,  as  I  thHi  was  SnishlDS 
up  my  season's  operations  and  had  Just  two  cars  left,  I  went  to  Mr.  Olifford, 
of  the  Minneapolis  Journui,  and  said  as  usual :  "  Mr.  Clifford,  I  wonld  like  to 
take  out  some  advertising  in  your  paper."  And  he  said  "  You  are  selling  some- 
thing?" I  said  "Yes."  He  said  "You  are  advertising  something?"  I  said. 
■"  Yes,  I  am  advertising  and  selling  raisins  and  dried  fruits  direct  from  my 
vineyards  and  orchards  in  California  to  the  consumers."  Ho  said  "Do  yoa 
sell  out  of  the  retail  stores?  "  I  said  "  No,"  I  says  "  t  sell  right  out  of  my 
car  down  at,  as  it  will  be  next  Monday  morning.  Third  Avenue  and  Fifth  Street, 
I  have  already  ordered  it  Into  the  city  down  near  the  bridge," 
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I  also  bave  photogmpbB  of  all  of  these  care,  if  yon  wish  to  review  them. 
He  said  In  reiflj  to  my  answer,  "Well,  we  can  not  take  your  advertisliig." 
"Well,"  I  said,  "for  what  reason,  Mr.  Clifford?"  "We  can  not  allow" — and 
here  are  his  exact  worda,  "  We  can  not  allow  any  person  or  concern  to  comE 
Into  this  city  and  compete  In  price  or  quality  with  our  local  retailers."  My 
diary  will  bear  out  this  quotation, 

I  said  "  Mr.  Clifford,  that  is  a  wonderful  statement  from  a  gentleman  like 
you.  You  conduct  undoubtedly  the  largest  neswpaper  In  the  Northwest,  the 
Minneapolis  Journal.  You  decry  the  trusts  every  day  In  the  newspapers,  and 
you  build  one  so  consistently  in  your  office  by  such  actions."  "  Can't  help  it. 
Gray ;  we  can  not  allow  such  trading  In  our  city."  "  Thank  you  air,"  I  said. 
"Good  day." 

I  then  went  down  JUst  three  doors  from  his  office  to  the  Minneapolis  Tribune, 
which  Is  on  the  same  street  and  on  the  same  side  of  the  street,  and  there  1  went 
to  Mr.  G^ald  Fierce,  the  advertising  manager  of  the  Minneapolis  Tribune,  and 
again  I  requested  that  1  be  allowed  to  advertise  In  his  paper.  He  said — and 
he  was  a  big,  wholesome,  jovial  sort  of  a  fellow — "  Sure,  Gray.  Write  out  your 
copy."  I  said  "  Hold  on,  Mr.  Pierce,  you  are  too  fast  for  me.  I  have  just  had 
sacb  an  experience,"  and  I  related  to  him  the  opposition  that  I  had  met  from 
Mr.  Clifford..  And  to  use  his  own  phrasing,  he  said,  "Well,  I  will  tell  them 
to  go  to  bell  If  they  come  around  me,"  "Then,  Mr.  Pierce,"  I  said,  "  I  thank 
you  certainly  for  your  championing  my  cause  in  this  matter."  And  as  I  had 
previously  explained  to  him  in  the  conversation,  that  this  was  necessary,  not 
as  an  opposition  to  the  elements  of  trade  through  which  I  had  so  long  dealt, 
but  as  a  matter  of  necessity,  and  with  me  a  survival  of  the  fittest. 

I  gave  blm  copy  for  Sunday  morning's  paper,  about  the  1st  of  May  in  1913. 
If  I  remember  correctly  around  the  7th  or  8th  of  that  month. 

Monday  morning  our  trade  was  good.  Tuesday  was  fair,  and  Wednesday 
afternoon  about  4  o'clock  I  put  in  another  advertisement.  And  as  he  met  me  in 
the  outer  office  he  said  "  Gray,  they  are  about  to  get  my  scalp,  but  give  them 
hell."  I  says  "  Thank  you."  Now  you  ladies  will  pardon  the  expression.  I 
do  not  mean  to  be  rude  this  way,  but  I  must  give  the  quotations.  So  I  gave  the 
foreman  my  copy,  a  four-column  ad.  I  was  told  by  bim  that  I  could  receive 
proofs  about  9  o'clock  that  evening,  and  I  came  back  about  9  o'clock  to  get 
proof.  And  there  was  a  beautiful  set-up,  200  points  "  Eat  Gray's  raisins"  - 
right  across  the  top.  "But,"  he  said  as  be  banded  it  to  me,  "This  ad  has 
been  ordered  out,"*  I  said  "By  whom."  "Weil,"  he  said,  "by  Mr.  Pierce." 
"Why,"  I  said,  "  that  ia  very  peculiar.  I  jnat  saw  Mr.  Pierce  this  afternoon  at 
4  o'clock  when  I  gave  you  the  copy,  and  he  said  for  me  to  go  ahead  and  put 
It  in."  "  Weill  Gray,  he  Just  rang  up  a  little  while  ago  and  told  me  not  to  run 
the  copy  to-ni^t.    He  said  he  wanted  you  to  call  blm  on  the  phone." 

So  I  went  to  the  tele^dione  and  I  said,  "  Mr.  Pierce,  why  Is  It  that  you  can 
not  take  my  copy?"  And  lie  said  "Well,  Gray,"  be  says,  "they  tell  me  that 
you  are  not  doing  It  down  there  just  right.  They  sent  a  boy  down  there  who 
got  some  of  your  goods— and  I  can  not  talk  over  the  'phone— but  I  can  not  take 
that  copy  to-night.  I  want  you  to  come  up  about  9  o'clock  in  the  morning 
and  we  will  talk  it  over.  I  am  aorry,"  he  said,  "  that  we  can  not  take  that  ad 
to-night  for  to-morrow  morning's  paper.' 

I  spent  a  very  restless  night,  for  I  didn't  know  what  had  been  revealed  to 
me;  I  didn't  know  from  just  what  point  of  attack  1  was  going  to  be  attacked, 
I  have  had,  as  I  have  related,  them  sprinkle  coffee  dust  over  my  raisins,  and 
bad  other  very  improper  and  unfair  things  against  me.  So  T  thought  that 
inasmuch  as  they  had  sent  down  for  a  sample  of  my  raisins  that  they  may  have 
done  something  to  these  goods  to  show  them  to  be  unsanitary  and  of  bad 
quality. 

In  Uie  morning  I  got  np  about  T  o'clock,  and  went  to  four  of  the  leading  stores 
of  Minneapolis:  Donaldson's  Yerxe's,  Bracketts  and  one  other  store  which  I 
do  not  remember  just  now,  and  took  samples  from  them  all  of  the  products  that 
1  handled,  I  had  some  15  or  20  samples  altogether,  and  came  up  to  Mr.  Pierce's 
office  with  that  quantity  of  samples.  Pierce  was  mad  that  morning.  He  had 
been  worked  on  In  some  way  dnrlng  the  night,  and  he  said :  "  You  are  charging 
these  people  a  dollar  and  a  half  for  the  carton  that  you  advertise  that  you  will 
sell  for  a  doUar  and  twenty-five  oeots.  That  ia  unfair,  and  we  are  not  going  to 
be  a  party  to  such  advertising,  and  misrepresentation.  They  sent  a  boy  down 
who  bought  a  package  from  you,  and  be  says  he  paid  a  dollar  and  a  half."  Of 
course  I  then  knew  who  the  "  tbey  "  was. 
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I  answered  by  saying  "  Mr.  Pierce,  I  have  no  argument  to  present,  other  tban 
that  I  keep  a  register  of  my  cars.  All  of  niy  crews  lieep  a  register  recording  the 
name  of  every  person  that  buys  a  pouDd  or  more,  what  they  buy,  and  the 
price  they  pay  for  these  products.  I  will  allow  you  now  to  send  yonr  boy  down 
to  my  car,  and  give  you  written  authority  to  bring  that  record  up  here,  and  If 
you  will  find  one  person  that  has  paid  fl.50  for  a  teu-pound  carton  of  clust« 
raisins  1  will  write  you  out  a  check  for  a  thousand  dollars,  and  there  are  some 
600  names  on  my  register  already  for  the  first  three  days'  work." 

This,  of  course,  was  convincing  argument  to  him,  and  he  had  no  further  refer- 
ence to  It,  But  he  said,  "  Well,  Gray,  I  might  as  well  be  plain  with  you  and 
get  down  to  facts.  A  committee  of  five,  representing  the  wholesalers,  brokers 
and  Jobbers  of  this  city  waited  upon  me  last  night  and  said ;  '  Now,  Fierce,  we 
told  you  Monday  that  we  were  not  going  to  stand  for  this,  and  this  U  our  ulti- 
matum. If  you  talce  that  copy  that  Gray  gave  you  at  4  o'clock  this  afternoon  '— 
Indicating  that  they  had  somebody  watching  me — '  every  wholesaler,  Jobber  and 
retailer  in  the  city  will  boycott  you  tomorrow.'  Now,  Gray,  I  told  you  I 
would  stand  behind  you  and  by  the  Gods  I  will,  but  it  is  going  to  cost  us 
^,000  a  day  to  do  It.'  And  I  Bays,  "  Mr.  Pierce,  I  will  never  asb  yon  to  make 
that  sacrilke.  Tou  go  ahead,  conduct  your  paper,  and  I  will  conduct  my 
selllDg." 

The  next  day  a  wholesaler  came  to  my  car  where  some  40  to  CO  people 
were  there  congregated,  buying  and  listening  to  my  talk  that  J  frequently,  and 
in  fact  continuously  made  at  the  ear,  giving  them  a  little  Idea  of  our  produc- 
tion, propagation,  how  we  start  our  vineyards  and  orchards  from  the  pits  and 
cuttings  of  the  trees  and  vines,  and  some  idea  of  the  production  and  manufac- 
turing of  our  products,  and  thrir  food  values,  nutritive  values,  and  while  I  wag 
there  addressing  these  people — I  have  got  this  gentleman's  name  In  my  record, 
but  I  am  sure  it  was  the  same  gentleman  who  viciously  attacked  me  in  con- 
versation afterwards — that  of  George  Newell,  wholesale  grocery  of  Minneapolis. 
I  want  to  correct  the  record,  however,  or  rather  Insist  In  the  record,  that  I  may 
be  mistaken  about  this  man's  name.  He  told  me  t>efore  this  audience  that  I 
ought  to  be  tarred  and  feathered  and  run  out  of  tows  for  thus  attempting  to 
disturb  the  channels  of  trade  of  that  great  city  of  Minneapolis.  Of  course  I 
turned  upon  him  and  told  him  some  few  things  regarding  production  and  dls- 
•tributlon  that  undoubtedly  he  had  not  thought  of,  and  the  crowd  Jeered  and 
laughed  at  him  and  went  away,  because  they  were  naturally  there  In  my  in- 

Hr.  Pierce,  however— going  back  to  the  newspaper  conversation — told  me  that 
he  would  give  me  every  assistance,  morally,  that  he  could  for  the  disposing  of 
my  goods. 

I  then  was  In  a  quandary  to  know  Just  what  to  do,  because  In  a  large  city 
like  Minneapolis  it  ia  hard  to  let  the  people  know  where  you  are  unless  yon 
have  the  advantage  of  newspaper  advertising,  which  covers  so  well  the  terri- 
tory. 1,  however,  rented  a  store  on  Nicollet  Avenue — I  don't  know  just  exactly 
the  location,  but  I  have  it  here  in  my  record.  However,  that  Is  Immaterial. 
And  I  also  opene^l  another  store  on  Hennlpln  Avenue,  417)  I  think  It  Is.  I  am 
sure  that  Is  the  number,  but  I  won't  take  time  to  refer  to  the  record.  The  first 
store  I  opened  I  had  to  move  twice,  because  of  pressure  being  brought  to  bear — 
I  know  It — as  a  consequent  fact  on  the  owner  of  that  property,  because  I  was 
a  disturber  of  that  channel  of  trade,  and  naturally  should  be  made  to  move. 

The  other  store  on  Hennlpln 'Avenue  moved  once.  The  owners  of  the  property 
had  leased  me  their  stores  as  temporary  locations,  pending  permanent  leases. 
The  first  store  I  was  not  in  more  than  four  days  until  I  was  told  I  would  have 
to  move,  and  during  my  six  weeks'  stay  in  Minneapolis  that  store  was  not 
even  swept  out,  although  they  had  told  me  that  they  had  rented  It. 

A  part  of  my  equipment  of  this  campaign,  together  with  other  advertising 
facilities,  was  banners  which  were  put  up  on  wagons,  espreaa  wagons  secured 
locally  in  each  town,  that  went  about  the  city  and  told  the  people  were  my 
care  were  located.    1  have  a  picture  of  one  there  that  will  give  you  an  Idea  of  It. 

My  advertlslug  being  cut  off.  It  was  necessary  to  put  this  wagon  on  the  street 
and  tell  the  people  that  my  car  was  located  at  Third  Avenue  and  Fifth  Street 
This  was  done.  It  had  not  been  upon  the  street  more  than  a  day  until  the 
chief  of  police  called  me  up  and  told  me  that  I  would  have  to  take  the  wag<Hi 
off  the  street.  I  insisted,  however,  that  I  should  surely  be  allowed  delivery 
wagon ;  that  meat  packers  and  milk  dealers  were  allowed  delivery  wagons,  and 
grocers  had  great  big  display  advertisements  over  their  canopies,  and  because 
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I  had  previously  made  a  friendship  wltb  the  chief  of  xtollce  he  said,  "  Well, 
will  you  cut  down  your  bRnners  a  Uttle  bit,  and  put  a  package  or  two  In  there, 
and  have  it  addressed  to  somebody  down  town,  and  that  will  be  all  right,  and 
I  will  see  that  the  boys  don't  disturb  you."  Aad  I  did  have  to  cut  down  tlie 
size  of  my  banners  a  little  bit  that  went  about  town  telling  where  my  car  was 
located. 

I  then  made  an  appeal  to  the  women's  clubs  as  an  outlet  of  distribution,  and 
met  Mrs.  Delia  Armstrong,  the  editor  of  the  Market  Basket,  the  women's  club 
organ  of  Minneapolis.  I  wrote  several  articles  for  that  magBzine.  And  she 
introduced  me  to  the  president  of  some  40  or  50  Women's  clubs  in  Minneapolis 
and  In  St.  Paul,  before  which  I  spoke  upon  the  subject  most  interesting  to  me, 
that  of  marketing  and  production.  'These  women  surel;  championed  my  cause 
and  came  to  the  rescue,  so  that  eventually  I  did  sell  out.  But  really  that  enter- 
prise was  carried  on  at  a  loss. 

I  had  previously  told  Mr.  Clifford  that  I  was  not  through  with  him ;  that 
I  was  going  to  bring  the  matter  to  the  attention  of  the  Post  Offlce  Department, 
for  I  had  been  told  by  Mr.  Pierce  that  I  had  cause  for  action,  because  the  Post 
Office  Rules  and  Regulations  then  read — but  I  believe  not  so  now — that  "  no 
newspaper  or  periodical  will  be  taken  through  the  nialis  that  discriminates 
against  advertisers." 

I  went  to  Mr.  Fay,  the  postmaster  at  Minneapolis,  and  he  read  me  this 
rule  and  r^ulatlon,  in  fact  gave  me  a  copy  of  It.  But  he  referred  me  to  Mr. 
Haupt.  the  attorney  general  of  the  State  of  Minnesota,  at  St.  Paul.  1  had  an 
interview  with  Mr.  Haupt,  explaining  to  him  at  some  length  my  predicament, 
and  he  s»id.  "  I  know.  Gray,  tliey  have  surely  got  you  In  a  hole,  and  I  sure 
would  like  to  do  something  to  get  at  these  fellows  who  are  all  the  time  trying 
to  disturb  distribution,  but  some  way  a  newspaper  is  a  quasi-public  utility." 
That  was  a  new  phrase  entirely  to  me  in  those  days,  but  I  committed  it  to 
memory,  and  I  so  relate  it.  "  I  think  you  had  better  take  the  matter  up  with 
PostmaMer  General  Burleson  at  Washington.  You  write  him  at  length  about 
this  matter  and  tell  him  that  1  told  you  to  write  to  him.  Lay  before  him 
detailed  conversation  regarding  this  matter,  and  I  am  sure  you  will  get  some 
action,  for  this  is  a  mutter  that  the  Post  omce  Department  should  handle." 

I  did  write  something  like  a  three-page  letter  to  Postmaster  General  Burle- 
son, and  about  six  months  afterwards,  when  I  returned  to  California,  I  got  a 
letter  from  Postmaster  General  Burleson  saying  that  he  was  very  sorry — 
saying  in'substance.  that  he  was  very  sorry,  but  this  was  a  matter  for  the  legal 
department  of  the  Government  to  handle.  In  other  words,  he  passed  the  bock. 
Of  course.  I  carried  the  proposition  no  further,  because  I  felt  that  It  would 
almost  be  Impossible  to  get  redress. 

I  won't  go  on  and  recite  little  Instances  of  this  Minneapolis  experience,  be- 
cause they  are  not  pertinent  to  the  question  exactly,  but  I  want  to  tell  you  one 
instance  of  others  against  which  there  was  discrimination,  and  that  Is  the  case 
of  Gamble,  Robinson. 

The  Chaibman.  Where  is  that,  Minneapolis! 

Mr.  Obat.  Minneapolis.  Gamble,  Robinson  was  a  wholesaler  of  fruits  and 
vegetables,  and  belonged,  if  my  memory  serves  me  right,  to  the  Wholesale  .Job- 
bers' Asfwciatlon  of  that  city.  This  Instance  and  this  history  was  related  to 
me  by  a  prominent  broker  of  Minneapolis,  whose  name  I  would  not  wish  to 
give  at  this  particular  time. 

Mr.  Breed.  He  Is  not  a  wholesale  grocer,  is  he  Mr.  Gray? 

Mr.  Gray.  He  Is  a  broker. 

Mr.  Breed.  Gamble,  Robinson? 

Mr.  Gray.  Gamble,  Robinson,  it  my  memory  serves  me  right,  was  a  whole- 
saler of  fruits  and  vegetables  only,  and  no  other  products. 

Mr,  Breed.  Well,  they  are  not  usually  members  of  wholesale  grocers'  asso- 
ciations. 

Mr.  Gray.  Weil,  1  may  be  wrong.  That  is  Immaterial  anyway.  This  broker 
told  me.  he  said.  "Gray,  they  have  certainly  treated  you  jost  like  they  have 
treated  one  of  our  wholesalers  in  this  town.  Gamble,  Robinson  has  been  chaf- 
ine  at  the  bit  for  a  year  and  n  half  to  two  years  trying  to  handle  sugar  and 
canned  goods.  They  have  had  some  experiences,  and  you  have  had  some 
experiences,  and  I  am  going  to  get  you  fellows  together.  Will  you  see  Mr. 
Gamble  or  Mr.  Robinson  to-night  at  your  hotel?"  I  said.  "Sure,  I  will  be 
pleased  to.  and  send  him  down." 

Mr.  Gamble  dirt  come  down,  and  we  talke'l  over  the  matter  at  some  lentrth, 
and  he  related  h'a  experiences  where  he  had  been  trying  to  sell  canned  goods 
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and  sugar.  They  being  vendors  of  fruits  and  vcKetables.  would  buy  a  carload 
of  peaches  from  Caiifon.la  nn.i.  wanting  to  distribute  50  Zes  we  win  X 
out  to  a  north-slde  |.t.  .-er.  and  with  tlint  50  cases  of  peaches  wanted  to  carry 
™Jhi  ^'"^  deMvery  three  or  four  sacks  of  augar  to  that  retailer,  and 
E^^li*,  Jvl'i''?  i!ftf  "^v*  t"  "'«  •■*»»"«■■  I  am  trying  to  give  his  conieraa- 
tloii  as  he  explained  his  altuation  to  me. 

But  the  wliolesale  johhera  of  the  city  ot  Mhineapolia  said :  "  No.  Gamble 
Robinson,  you  can  not  handle  sugar  nor  cauneii  goods.  If  you  handle  these 
products  we  will  put  you  out  qf  business." 

Now.  I  can  see  that  this  whs  an  economlcnl  method  of  distribution  to  theoe 
gentlemen  and,  gentlemen  of  the  coniinlttee.  these  gontlemen  wlio  have  so  won- 
derfully repi-esented  tlieniselv«>s  here  before  you  did  not  want  an  economical 
method  of  distribution  to  the  retail  trade  and,  consequently,  to  the  consumer 
They  wanted  two  trui-ka  to  ro  out  there,  one  witli  peuches  and  one  with  su"ar 

Now,  these  gentlemen  claimed  they  did  not  make  anything  on  suaar  Thev 
must  have  lost  on  the  delivery. 

Mr.  Gamble  said.  "What  would  you  do,  Gray?"  I  said,  "I  will  tell  you 
what  I  wonid  do.  and  I  would  start  in  to-raorrow  morning  at  8  o'clock.  I  would 
take  the  district  attorney  of  this  county  with  me,  too.  and  I  would  say,  'All 
right,  you  gentlemen  put  down  here  now  what  can  I  handle  and  what  can't  I 
handle.'  And  fn;ui  that  evidence  you  will  have  proof  as  to  a  compact  and 
collusion  and  vVatlnn  of  tlie  Sherman  antitrust  law  and  restraint  of  trade 
before  the  Federal  Government."  Mr.  Gamble  did  this  very  thing,  so  I  was 
afterwards  told,  ami  a  letter  was  written  to  me  in  substance  that  Mr.  Gamble 
did  do  this  very  thing  the  next  day.  and  kept  It  up  for  three  or  four  days.  And 
then  the  Wliclesale  .lobbers'  Association  of  Minneaiwlls  disbanded  because  of 
a  fear  of  Federal  Investigation.  I  do  not  know  whether  they  have  revived 
since  or  not.  I  suppose  they  hare,  from  all  the  activities  that  have  been  car- 
ried on  In  this  conference. 

I  will  recite  again  that  I  put  a  car  Into  SL  Paul  about  two  weeks  after  I 
had  gone  into  Minneapolis.  This  car  was  under  the  direction,  as  manager,  of 
Dr.  Ell  Browning  cf  Iowa  City.  Iowa,  a  very  thoroughly  efficient  salesman— 
a  competent  man  in  the  handling  of  products.  About  the  middle  of  the  after- 
noon of  one  dnj-  a  few  days  after  he  had  been  tn  St.  Paul,  as  the  car  was 
located  Just  opposite  the  Chicago.  Milwaukee  &  St.  Paul  depot,  police  officers 
came  down,  accompanied  by  three  or  four  retailers  and  wholesalers  of  that 
city.  My  diary  shows  this  just  as  I  am  giving  It,  and  I  won't  read  It.  because 
I  am  going  to  Jump  over  much  In  there.  And  the  policeman  says.  "  What  are 
you  doing  here  selling  on  the  street?"  Mr.  Browning  told  the  policeman  that 
I  was  the  producer  of  this  product  and  that  he  hod  been  hired  by  wage  to  sell 

Judge  Hainer.  Was  this  carload  of  ralsina  shipped  from  California? 

Mr.  Qrat.  Yes,  sir,  direct  from  my  vineyards    and    orchards    and    packing 

JuDOE  Hainbb.  To  Iowa  City,  Iowa? 

Mr.  Gbay.  To  St.  Paul,  Minn.,  this  time,  Mr.  Browning  lived  at  Iowa  City, 
Iowa.  And  the  policeman  said,  "  Well,  yon  had  better  come  and  go  with  me, 
unless  yoia  have  got  a  license."  Dr.  Browning  told  him  that  we  were  exempt- 
that  I  was  exempt  from  a  license,  because  I  grew  and  had  credentials  to  show 
that  I  produced  these  products.  "  Well,  it  don't  make  any  difference,"  the  po- 
liceman said,  "  you  had  better  come  with  me  anyway."  And  there  was  some 
comment  by  the  wholesalers  and  retailers  who  accompanied  this  policeman. 
Doctor  Browning  was  out  loud  when  he  said  anything;  he  did  not  apeak  under 
his  breath  at  all ;  so  all  the  way  np  the  street  as  this  policeman  took  him  he 
was  talking  loud  and  making  a  big  stir  and  fnas  and  denouncing  the  metlioda 
of  the  policeman,  and  denouncing  the  retailers  and  grocers;  that  It  was  a 
shame  that  a  man  could  not  come  direct  to  the  consumer  when  he  couldn't  get 
cost  of  production  at  home,  and  in  fact  he  made  so  much  noise  that  the  po- 
liceman took  him  into  a  near-by  drug  store  to  get  away  from  the  crowd,  be- 
cause there  had  some  crowd  accumulated. 

St.  Paul,  in  that  particular  district  where  1  was,  there  was  a  lower  class 
of  people,  so  Co  apeak,  and  more  or  less  socialistic,  and  the  crowd  denounced 
surely  the  tactics  tn  very  loud  terms,  and  some  of  them  wanted  even  to  fight 
because  this  man  had  been  so  treated.  Padlocks  were  put  upon  the  cars,  and 
we  were  made  to  load  In  some  ton  and  a  half  of  fruit  that  was  plied  along- 
side of  the  car  on  display,  and  by  which  much  inconvenience  was  caused.  So 
the  policeman  says,  •'  You  had  better  come  In  here  to  this  drug  store  and  let 
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US  talk  It  over."  So  Doctor  Bronnlng  went  in  with  the  polk-eman  In  the  store, 
and  they  talked  It  over,  and  llie  policeman  said,  "  Well,  I  gueas  you  had  bet- 
ter go  bacfe  and  go  to  Belling."  So  that  ended  that  disturbance,  but  the  news- 
papers of  St.  Paul,  both  the  News  and  the  other  prominent  papers — I  don't 
remember  which  now. 

The  CHAntuAN.  Post-Dlapatch. 

Mr.  Gray.  That  is  it  exactly.  I  have  got  one  of  their  ads  here.  I  think  I 
got  one  ad  out  of  the  Dispatch.  And  the  News  took  my  money  for  the  flmt 
ad,  and  then  returned  it  to  me.  Actually  returned  me  the  money  and  said, 
"  We  can  not  handle  your  ad.  Ton  are  opposing  the  wholesalers  and  retail- 
ers of  this  city  in  distribution,  and  we  don't  care  to  have  their  antagonism." 
So  I  got  no  advertising  in  the  city  of  Mioneapolla  and  SL  Paul,  but  I  did 
sell  out  after  some  six  weeks  and  returned  to  California. 

That  is  all. 

The  Chaibmar.  We  will  adjourn,  gentlemen,  until  10  o'clock  to-morrow 
morning. 

(Thereupon  at  5  o'clock  p.  m.  Thursday,  December  8,  1921,  an  adjournment 
was  taken  until  10  o'clock  a.m.  Prlday,  December  9,  1(Q1.) 

Fkiday,  December  9.  1921. 

The  committee  met  at  10  o'clock  a.  ni.  in  room  704,  Departmeitt  of  Commerce, 
pursuant  to  adjournment  on  yesterdsy,  Hon.  Herman  J,  Galloway  (chairman) 
presiding. 

The  Chairkan.  Gentlemen,  let  us  eome  to  order  and  proceed  with  our  hearing. 

Proceed,  Mr.  Gray. 

STATEUENT  OF  HAI^IjAB  H.  GBAY,  ABMOHA,  CALIF.— Besumed. 

Mr.  Gbat.  Mr.  Chairman  and  gentlemen  of  the  committee.  I  want  to  recite  a 
few  more  experiences  of  opposition  by  the  regular  channels  of  trade  and  dis- 
tribution. And  I  want  to  call  your  particular  attention  to  that  of  Marsballtown, 
Iowa.  This  Instance  relates  to  my  first  car  In  this  distribution  and  to  the  third 
or  fonrth  town  that  I  stopped  at  on  the  North  Western  Railroad.  At  Matahall- 
town,  Iowa,  I  met  some  opposition  by  the  complaints  of  wholesalers  for  placing  a 
wagon  upon  the  streets  and  for  the  distribution  of  my  product.  Unfortunately, 
the  Chicago  &  North  Western  yards  are  some  distance  from  the  center  of  town 
in  Marsballtown,  and  It  was  necessary  for  me  to  go  down  town  among  the  people, 
aud  I  employed  one  Dave  Mellen  and  a  special  wagon  that  he  iiad  at  that  time 
for  peddling,  which  was  particularly  adapted  to  the  handling  of  my  product. 
Mr.  Mellen  was  asked  by  tlie  retail  and  wholesale  trade  of  that  town  to  desist 
from  the  handling  of  my  product  in  his  wagon  on  the  streets,  and  further 
pressure  was  used  by  the  authorities,  and  the  authorities  did  come  to  me — the 
police  of  that  town — and  forced  me  to  abandon  the  street  work.  Fortunately, 
Mr.  Mellen  had  a  little  hole  In  the  wall,  so  to  spealc,  of  a  store,  and  we  moved 
Into  that,  of  course,  which  was  probably  in  their  eyes  a  more  legitimate  method 
ot  distribution. 

One  Carroll  Davidson,  of  Des  Moines,  Iowa,  met  me  at  the  Pilgrim  Hotel. 
Mr.  Davidson  is  a  wholesaler  of  fruits' and  vagetables  in  Des  Moines.  I  made 
up  my  mind,  according  to  his  conversation,  that  he  undoubtedly  had  iieen  sent 
there  to  buy  my  product,  to  buy  me  out,  so  to  speak,  so  that  I  could  not  further 
conduct  tills  method  of  selling.  Mr.  Davidson  wanted  to  buy  the  remainder  of 
this  car,  and  I  told  him  that  I  would  sell  on  my  price,  which  would  have 
meant  a  profit  to  me  as  a  grower  in  California,  but  which  would  have  t>een 
probably  25  per  cent  higher  than  the  product  was  being  sold  for — that  was  being 
asked  for  Uie  product  by  the  wholesalers  in  his  own  town  of  Des  Molnea. 

When  I  asked  him  this  price,  which  seemed  exorbitant,  he  immmediately 
turned  on  me  and  began  to  abuse  me  by  saying  that  I  ought  to  be  put  In  Jail,  to 
use  his  exact  words ;  and  I  asked  him  why,  and,  as  I  read  from  my  diary,  he 
stated :  "  That  there  were  40  grocery  stores  in  the  city  of  Marsballtown,  and 
that  there  were  actually  many  of  them  unable  to  pay  their  rent,"  as  if  I  had 
EVmeUiIng  to  do  with  the  paying  of  their  rent. 

I  told  Mr.  Davidson  that  because  of  the  fact  that  there  were  40  grocery  stores 
in  Marshalltown,  Iowa,  the  consumer  was  made  to  pay  an  exorbitant  price  for 
food  products,  because  that  distribution — that  method  of  distribution  that 
created  a  condition  where  there  were  40  grocery  stores  In  Marshalltown,  Iowa, 
so  divided  up  the  distribution  of  food  products  that  the  overhead  which  the 
gentlemen  were  carrying  was  eating  them  up,  so  to  speak. 

Judge  Haihks.  Bow  large  was  Marshalltown  at  that  time? 
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Mr.  Gbay.  Marshal itowii,  Iowa,  was  then  13,00Q  population,  b;  etatlsticB. 

I  will  call  your  attention  to  Davenport,  Iowa,  and  I  will  read  from  my  diary 
a  little  of  this  experience.  I  ho\>e  to  conflne  It,  atul  I  am  going  to  go  through  it 
and  pick  out  the  important  features, 

"  My  next  wove  was  to  Davenport,  lown,"  from  a  previous  town.  Davenport 
la  55,000  In  population  and  situated  on  the  MlBalBslppl  Hlver,  about  55  miles 
north  of  Muscatine,  the  town  from  which  I  had  Just  come.  Quoting  from  my 
diary : 

"  TUe  morning  of  the  arrival  of  my  car  I  had  my  asftlstaut  open  up  and  start 
selling  while  I  went  to  secure  a  license."  And  I  will  say  that  I  had  not,  up  to 
that  time,  discovered  that  I  was  exempt  under  the  law.  "  I  thinking  that  I 
would  have  little  trouble  to  secure  the  same.  I  was  referred  to  the  city  clerk 
and  to  the  mayor,  Mr.  Mueller,  who  passes  upon  all  licenses.  Mr.  Mueller  U 
an  attorney,  and  upon  my  asking  him  for  a  license  to  sell  the  prwlucts  of  ray 
own  vineyard,  for  which,  !f  I  had  known,  no  llcwse  could  have  been  secured 
from  me,  he  replied  that  the  license  would  be  $50  per  day.  This  sort  of  an 
exorbitant  license  was  contrary  to  the  taws  of  his  own  State  and  he  well  knew 
this  fact,  but  he  tnsiated  that  I  would  have  to  pay  the  same  before  I  could  dlS' 
pose  of  my  goods." 

"  I  argued  the  tblng  with  him  at  some  length,  explaining  my  reanons  why 
I  was  forced  to  come  direct  to  the  consumer  as  for  four  years  I  had  been 
unable  to  get  cost  of  production  for  this  finest  of  all  fruits.  That  there  were 
only  four  channels  of  trade  through  which  I  might  sell  my  goods ;  that  Is, 
through  the  packer  who  buys  from  the  grower ;  but  owing  to  the  fact  that  1 
packed  my  own  goods,  it  would  not  pay  me  to  sell  through  this  source :  to  the 
Jobber  with  whom  1  had  been  selling  for  10  years  to  my  own  account,  and  my 
father  before  me  for  20  years,  and  owing  to  the  fact  that  I  had  to  compete  with 
the  coast  packers,  who  purchased  from  the  grower  at  from  generally  $20  to 
$30  below  cost  of  production,  and  seldom  at  a  higher  price  than  S60  per  too, 
which  is  considered  about  cost  of  production,  it  was  of  little  profit  to  me  to 
dispose  of  my  goods  through  this  channel.  It  was  of  little  use  to  go  to  the  re- 
tailer on  account  of  his  being  afraid  to  antagonize  the  jobber,  so  there  was 
really  only  one  other  outlet  for  the  disposal  of  my  goods,  that  being  direct  to 
the  consumer,  and  I  further  explained  to  him  that  I  thought  since  I  had  played 
the  game  fair  and  square,  for  10  years  that  1  should  surely  be  permitted  to 
adopt  that  law  of  nature,  '  the  survival  of  the  fittest '  and  be  allowed  to  sell 
my  goods  direct  to  the  consumer.  At  times  this  gentleman  seemed  to  be  per- 
suaded to  yield,  but  I  could  aee  that  he  thought  it  was  to  his  advantage  to 
hold  me  up  If  it  were  possible,  and  thus  assist  In  fitting  the  coffers  of  the  city. 
I  told  him  that  this  sort  of  a  license  was  nothing  more  than  robt>ery  and  that 
I  would  not  stand  for  It,  that  I  was  going  to  order  my  car  opened,  which  I 
had  closed  pending  hla  decision,  and  continue  to  sell  my  goods.  He  then 
stated  he  wished  nie  to  see  the  city  attorney  regarding  the  matter,  as  he  con- 
sidered me  a  transient  merchant." 

And  I  want  to  say  that  although  T  had  showed  him  some  half  a  dozen  different 
credentials,  as  I  have  previously  cited  that  I  carried,  which  said  that  I  wae 
a  grower  and  producer  of  the  product  that  I  was  selling,  he  said  this  [con- 
tinuing reading  from  diary]  : 

"  I  explained  to  him  that  T  was  not  a  transient  merchant,  as  I  did  not  bay 
but  sold  the  produce  of  my  own  farm ;  that  I  was  of  the  opinion  that  the  dic- 
tionary's definition  of  a  '  merchant '  was  one  who  '  bought  and  sold,' "  although 
I  had  not  looked  this  point  up  at  that  time.  "He  insisted  that  I  was  wrong 
In  the  matter;  whereupon  I  asked  him  for  a  dictionary,  and  with  much  re- 
luctance he  looked  up  Oie  definition  of  this  word  '  merchant '  and  we  found  it 
defined  as  'one  who  bought  and  sold;  one  who  bought  and  sold  continuouslj' : 
one  who  trafficked,  traded,  and  bartered.'  This  seems  to  be  enough  for 
him,  and  with  a  laugh,  he  closed  the  dictionary,  but  atlU  insisted  that  I  was, 
to  his  mind,  a  transient  merchant  and  would  be  subject  to  the  license  fee, 
although  he  wished  me  to  call  upon  the  city  attorney,  and  his  decision  In  ttte 
matter  would  be  flnal. 

"  I  called  upon  the  city  attorney  and  after  stating  my  case  to  him  he  re- 
plied that  he  would  hold  to  the  city  ordinance.  I  then  with  much  hesitation 
told  him  that  I  was  ready  to  have  a  test  case  made  and  for  him  to  send  his 
officers  and  arrest  me,  as  I  was  then  going  to  open  my  car  and  offer  my  goods 
for  sale.  Upon  thinking  the  matter  over  a  second  time  he  stated  that  he 
wished  to  see  me  at  2  o'clock  that  afternoon,  when  he  would  give  me  his  final 
decision  In  the  matter.    1  met  him  at  the  City  Hall  upon  that  hour,  and  there 
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I  found  the  mayor,  the  dty  attorney,  and  the  ussietant  city  attorney  in  con- 
sultation, and  after  a  wait  of  about  a  half  hour  I  was  called  into  the  office 
and  told  that  they  had  decided  that  the  license  of  $50  per  day  was  exorbitant 
and  aeked  what  lIceDse  I  thought  would  be  proper.  I  anawered  that  I  would 
give  them  an  idea  of  the  licenses  that  1  bad  paid  upon  previous  occaslous, 
which-  was  from  50  cents  to  $1.50  per  day,  but  that  I  would  not  stand  for  a 
charge  of  $50  per  day.  I  was  then  aaked  how  a  charge  of  $3  per  day  would 
affect  me.  I  told  tbem  I  would  not  pay  it,  whereupon  we  agreed  upon  a  license 
of  $15  per  week,  and  I  thereupon  left  the  office.  Within  a  few  days  the  re- 
mainder of  my  car  was  sold  out,  and  I  then  returned  to  CaUf()mla  after 
placing  my  banners  and  other  Bstures  of  the  car  in  storage." 

Now,  I  want  to  comment  upon  such  bartering  and  dickering  anil  trading 
among  these  officials  who  so  faithfully  represent  their  constituents,  the  public, 
but  who  did  so  wonderfully  represent  the  wholesale  and  Jobbing  trade  of 
Davenport  In  this  Instance. 

I  want  to  go  back  and  make  some  little  reference  to  a  Minneapolis  etpe- 
rience  of  which  I  related  some  last  night.  Being  in  a  corner,  so  to  speak,  as 
to  my  advertising  facilities  and  distribution,  not  being  able  to  secure  news- 
paper advertislDg  and  other  cooperation,  I  went  out  to  the  8oo  shops.  I  used 
some  of  the  letters  that  I  had  secured  from  my  railroad  people  and  went  out 
to  these  large  shops  that  employ  from  four  to  six  thousand  men,  or  did  then, 
and  during  the  noon  hour  I  gave  talks  before  them  on  my  problem.  They 
were  the  consumers.  1  was  the  producer.  And  I  related  my  esperience,  as  I 
have  related  in  my  previous  testimony,  of  the  conditions  of  California  fruit 
growers  and  how  we  were  being  forced  out  of  the  business,  or  direct  to  the 
consumer. 

At  the  close  of  my  remarks  my  two  assistants  that  I  had  with  me  began 
taking  orders,  and  I  want  to  say  that  these  people  responded  so  wonderfully 
that  we  could  not  book  the  orders  fast  enough.  So  I  assured  tliem,  these  men 
at  the  shop,  that  the  following  day  during  the  noon  hour  I  would  bring  out 
a  drayload  of  my  goods  and  they  could  buy  them  directly  out  of  the  wagon 
without  having  to  book  their  orders.  I  did  this  the  following  day  and  com- 
pletely sold  out  the  load  of  nearly  1  ton  of  goods  in  an  hour. 

The  following  day  I  repeated  the  dose  again  and  sold  out ;  until  over  2  tons 
of  goods  were  sold  at  the  Milwaukee  shops,  while  the  Soo  shops  took  over  a 
ton  of  these  goods.  I  was  not  able  to  do  much  business  at  the  Soo  shops,  be- 
cause when  I  came  to  make  delivery  of  the  goods  1  was  told  by  the  superin- 
tendent that  I  would  not  be  permitted  upon  the  grounds,  as  they  did  not  wish 
to  entangle  themselves  with  the  city  authorities  in  permitting  me,  as  they 
termed  it,  to  peddle  on  their  ground.  This  Is  the  purport  of  their  conversation 
wltti  me. 

The  facts  of  the  case  are  that  one  day  previous  to  my  making  delivery  at  this 
shop  the  superintendent  was  called  up  by  "  some  one  from  down  town  " — those 
are  my  quotations — "  some  one  from  down  town,"  who  said.  "  You  keep  that 
man  Gray  off  of  the  company's  ground  with  those  dried  fruits  and  we  will  see 
that  he  is  not  permitted  to  sell  out  of  the  wagon  on  the  street."  The  superin- 
tendent told  me  this  himself  as  a  reason  for  not  letting  me  come  on  the  grounds, 
after  I  had  Ihilshed  filing. 

Although  the  law  does  not  say  in  what  manner  a  producer  is  allowed  to  sell 
his  goods,  I  was  told  by  the  Inspector  of  licenses  of  Minneapolis  that  I  would 
not  be  permitted  to  sell  out  of  a  wagon  on  the  streets,  or  to  peddle  from  house 
to  house.  And  not  wishing  to  have  any  trouble,  since  the  city  had  been  so 
lenient.  I  decided,  in  workinK  this  particular  shop.  1  would  take  orders  and 
deliver  the  following  day,  which  I  had  been  told  could  be  done  without  resist- 
ance. This  I  could  do  with  no  violation  of  the  law,  so  I  had  printed  small 
cards  about  two  Inches  wide  and  three  Inches  long  on  which  was  printed":  "I 
have  ordered."  And  these  cards  were  given  to  the  men.  and  upon  which  cards 
was  Sescribed  the  different  fruits  that  I  was  handling.  These  cards  were 
passed  out  to  the  men,  upon  which  they  wrote  the  quantity  they  desired  of 
each  variety,  and  also  gave  their  street  number  and  address  in  an  assigned 
bpace.  Each  time  upon  making  delivery  for  these  goods  It  was  necessary  to 
hove  the  wagon  stand  on  the  street,  which  was  about  a  block  and  a  half  away 
from  the  shops,  and  it  was  only  possible  to  deliver  tliese  goods  while  the  men 
were  going  to  and  from  their  work  during  the  noon  hour  or  in  the  evening. 
This  was  a  very  poor  time  to  make  delivery,  as  the  men  hardly  felt  like  stand- 
ing around  waitiug  In  line  for  the  40  or  50  customers  that  were  already 
crowded  around  our  table,  so  I  lost  considerable  patronage  on  account  of  this 
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rnsb  of  busloesB,  The  police  were  iiiuth  In  evklence  during  tbe  time  of  delivery 
of  tbese  goods,  to  Bee  that  each  order  blank  hail  been  previously  filled  out,  and 
they  were  wBtchlos  to  make  arrest  In  case  this  whs  not  done. 

I  want  to  now  read  an  excerpt  frow  the  law  of  the  State  of  Minnesota. 

The  Chaixuan.  You  read  that,  didn't  you? 

Mr.  Gkat.  No  ;  not  that  particular  law.  This  is  entirely  affecting  petldlini;. 
This  Is  Article  IV,  section  35,  of  tbe  law  of  November  6, 1888 : 

"  Any  combination  of  persons,  either  as  Individuals  or  as  members  or  olhcen 
of  any  corporation  to  monopolize  the  iiiurkets  for  food  products  In  this  State. 
or  to  Interfere  with  or  restrict  the  freedom  of  such  markets.  Is  hereby  declared 
to  be  a  criminal  conspiracy,  and  shall  be  punished  in  such  manner  as  the  legis- 
lature may  provide." 

Further,  Article  I,  section  18,  adopted  In  1916,  la  as  follows: 

"  Any  person  may  sell  or  peddle  the  product*  of  the  farm  or  garden  occnpiert 
or  cultivated  by  him  without  obtaining  a  licenae  therefor." 

This  law  particularly  exempted  me  from  a  license  for  even  peddling  ni;p 
product 

I  want  to  again  cite  that  In  Burllngt'On,  Iowa,  my  car  was  closed  for  four 
days  by  the  authorities  there  in  collusion  with  the  trade  of  that  town.  I  will 
not  go  Into  this  in  detail.    It  Is  not  necesBary. 

I  now  want  to  read  something  from  the  newspapers  of  Perry,  Iowa,  showinK 
particularly  the  evil  of  this  thing,  and  how  I  was  handled  In  that  town. 

Mr.  Stockford  Wheaton  was  manager  of  my  car  at  that  time,  and  opened  the 
first  car  of  the  season  some  time  In  November  of  1914,  at  Perry,  Iowa.  He  hail 
not  had  his  car  open  more  than  two  or  three  hours  until  the  officers  came  down 
and  put  padlocks  on  It,  and  It  was  closed  for  several  days.  I  am  going  to  reati 
a  portion — ]uet  a  small  portion — of  an'  advertisement  that  was  made  out  on 
November  27, 1914,  and  put  in  the  Perry  Dally  Chief. 

"Arrested  and  out  on  ball." 

This  Is  a  half  page  advertisement. 

"  Some  one  objects  to  our  selling  fresh,  new,  1914  crop  raisins,  peaches, 
prunes,  and  apricots  direct  to  you  from  the  randi  at  money  saving  prices 
without  paying  a  license,  which  State  laws  exempt  us  and  any  farmer  or 
produer  from  paying  when  he  sells  farm  products  to  the  consumer  from  a  car 
or  in  any  other  manner  he  elects.  It  Is  an  awful  crime  we  are  committing, 
saving  you  money  and  giving  you  better  goods.  Farmers,  we  are  farmers  and 
are  fighting  for  the  right  to  sell  other  farmers  and  the  pnbllc  our  products 
without  paying  a  licenae  every  time  we  turn  around  or  give  our  product  to  the 
middleman.  Why  should  we  be  forced  to  sell  through  tiie  middleman  and  get 
next  to  nothing  when  you  pay  big  prices?  For  Instance,  we  get  7  cents  per 
pound  for  cluster  raisins  In  California  this  year  on  board  the  cars.  The  rail- 
roads get  111  cent  freight.  Tou  pay  usually  35  cents  per  pound,  never  less  than 
25  cents,  for  the  lesser  grades  of  clusters.  Sometimes  H)  cents.  Our  price,  a 
10-pound  box,  $1.25."    For  the  10  pounds. 

I  will  quote  from  the  Dally  Chief  of  November  27,  1914,  of  Perry,  Iowa : 

"  Wheaton  arrested  for  violating  ordinance.  Man  With  car  of  raisins  will 
flght  ease.    Trial  set  for  nest  Friday. 

"  Stockton  Wheaton,  one  ot  the  men  employed  by  Dallas  H.  Gray,  of  Armona, 
Calif.,  In  the  distribution  of  a  carload  of  raisins  and  other  dried  fruits,  was 
arrested  yesterday  by  Chief  of  Police  McGoeye  " — 

He  must  be  Irish,  and  I  have  love  for  the  Irish,  too. 
"upon  information  sworn  out  by  Mayor  .Tack  Bruce.  He  is  charged  with  the 
violation  of  the  city  ordinance  relating  to  transient  merchants.  Wheaton 
appeared  In  the  superior  court  this  morning,  pleaded  not  guilty,  and  his  hear- 
ing was  set  for  Friday,  December  14.  He  will  figbt  the  case,  and  an  interesting 
lawsuit  will  doubtless  result. 

"  Mr.  Wheaton  contends  that  the  code  of  Iowa  gives  him  or  anyone  elsg  per- 
mission to  sell  the  prodneta  of  a  farm  or  garden  any  place  In  Iowa  without 
paying  a  single  license.  He  states  that  a  number  of  test  cases  have  been  made, 
and  that  he  has  always  been  victorious.  The  city  officials  take  the  stand  that 
he  Is  a  transient  merchant,  becaose  his  goods  are  disposed  of  at  retail,  and 
about  the  only  point  of  law  upon  which  a  case  can  be  built  seems  to  be  whether 
or  not  the  raisins  and  other  fruit  are  farm  products  or  manufactured  products. 
It  is  claimed  that  the  process  of  drying"— and  I  will  say  In  tbe  sun,  as  la 
Implied — "  and  packing  them  makes  the  fmit  a  manufactured  article."  Wonder- 
ful construction  of  production  1  "  The  city  will  be  represented  at  the  trial  by 
Solicitor  Dugan  " — 1  will  ask  yon  what  nationality  he  is? — "  and  Mr.  Wheaton 
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wilt  have  some  of  tlie  best  legal  talent  in  Iowa  to  take  charge  of  his  side  of  this 

Now,  I  came  out,  upon  Mr.  Wheaton  wiring  me  that,  as  Boon  as  I  could, 
n-liich  wag,  I  think,  three  or  four  days  after  he  was  arrested,  and  our  car  waa 
loelced  up  during  that  period  of  time. 

I  will  again  quote  from  the  Ferry  Daily  Cbiefi  of  December  4,  1914.  Now, 
Kovember  27  to  December  4  was  probably  the  period  in  which  we  were 
locked  up : 

"City  wins  the  case  from  fruit  man.  Fine  of  ?30  and  costs  is  assessed 
against  Mr.  Wheaton  on  two  counts  to-day. 

"  S.  Wheaton,  who  waa  arrested  several  days  ago  for  violations  of  the  city 
ordinance  pertaining  to  transient  merchants,  waa  Bned  $30  and  costs  In  the 
superior  court  this  morning,  S15  of  the  amount  being  tor  violation  ot 
that  ordinance,  and  515  for  obstructing  the  public  streets.  The  city  was 
r^resented  in  the  action  by  Attorney  A.  S.  Dugan,  who  convinced  the  court  that 
raisins,  prunes,  apricots,  and  other  fruits  disposed  of  were  not  farm  products, 
but  manufactured  articles.  Mr.  Wheaton  was  represented  by  Dallas  H.  Gray, 
the  owner  of  the  California  ranch  upon  which  the  fmlt  was  grown  and  packed. 
The  latter  contended  tliftt  his  goods  came  under  the  head  of  farm  products,  and 
declared  this  afternoon  that  he  had  the  opinion  of  the  Attorney  General  to  that 
effect.  He  says  that  he  will  appeal  the  case  In  ^rder  to  get  a  Supreme  Court 
decision." 

I  want  now  to  refer  you  to  Just  a  little  comment  oa  this  particular  Instance, 
which  I  gave  in  a  lecture  or  talk,  or  whatever  you  want  to  call  it,  given  In 
Chicago. 

Judge  Hainbb,  Why  didn't  yon  use  the  great  poor  man's  writ,  the  writ  of 
habeas  corpus? 

Mr.  Qbat.  Well,  I  was  out  on  ball.  Now,  I  commented  on  this  in  a  talk  which 
I  gave  before  the  Chicago  Association  of  Commerce  In  1915,  which  was  written 
up  in  their  ofltclal,  Chicago  Commerce,  of  Friday,  November  20,  1915,  which 
quoted  my  entire  talk  and  argument  upon  this  matter. 

This  paragraph  or  subject  ts. headed,  "  Thirty  dollars  fine,  says  the  Judge." 

"  May  I  speak,"  quoting  myself 

Judge  Haireb  (interposing).  Mr.  Gray,  you  had  a  much  better  point  than 
what  yon  urged. 

Mr.  Gbat.  What  was  that,  Judge? 

Judge  Haineb.  7ou  were  dealing  lu  commerce,  interstate  commerce. 

Mr.  Gbat.  I  pleaded  all  those  things.  Judge  Halaer. 

Judge  Haimeb.  Until  your  raisins  were  delivered  to  the  ultimate  conaumec, 
why,  they  were  still  in  commerce,  and  you  could  have  sued  out  a  writ  in  the 
Federal  court,  and  yon  would  have  had  the  Iowa  people  looking  for  a  lawyer. 

Mr.  Gray.  Judge  Hainer,  I  waa  too  poor  then  for  such  lengthy  arguments.    . 

Judge  Hainis.  Yes ;  it  is  embarrassing 

Mr.  Gbat.  My  mind  is  very  fresh  in  regard  to  this  particular  instance  yet. 

Judge  Hainkb.  You  come  under  the  commerce  clause  of  the  Constitution. 

Mr,  Gbay.  Interstate  commerce  clause. 

Judge  Haineb.  Aud  that  lu  reference  to  selling  the  products  applied  to  intra- 
state, the  farmers  and  raisers  In  Iowa,  but  they  could  not  enlarge  it  and  dis- 
criminate against  you.  Of  course,  it  would  apply  to  a  California  prodncer,  or 
it  would  apply  to  a  producer  in  any  other  State.  Yon  had  both  this  local  law 
and  the  national  law  to  support  your  contention. 

Ur.  Gray.  That  Is  true.  Judge,  and  I  cited  both. 

Judge  Hainbb.  But,  of  course,  they  could  not  put  you  In  jail,  but  they  put  you 

Mr,  Gkay.  That  is  true.  Judge.  1  cited  both  the  State  laws  and  the  inter- 
state commerce  laws,  which  I  carried  at  that  time.  I  bought  copies  of  both  and 
learned  to  carry  them  around. 

Mr.  Bbebd,  He  did  not  know.  Judge,  that  a  dog  Is  entitled  to  one  bite.  To 
one  sale. 

Mr.  Gbat.  This  paragraph  will  explain  just  how  they  did  get  me.    They  did 

not  get  me  on  the  proposition  that  I  was  a  transient  merchant  at  all.    Tbey  had 

■   to  evade  that.    They  were  forced  to,  because  they  knew  that  I  was  not  a  trans- 

,    iMit  merchant  at  all.    They  had  to  evade  that.    They  were  forced  to,  because 

f  they  knew  that  I  was  not  a  transient  merchant. 

,.       In  quoting  this  talk  or  address  that  I  gave  before  the  Chicago  Association  of 
f  Commerce,  I  said: 
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"  May  I  speak  of  a  few  of  the  Btniggles.  I  have  been  arrested  four  or  five 
times  " — and  I  mlKht  comment  outside  that  I  had  been  arrested  eight  or  nine 
times  before  I  ROt  through  with  It—"  but  have  never  been  put  In  Jail.  My 
advertiaiuK  has  been  refused  for  the  reason  that  it  would  antagonize  the  local 
retailers,  and  as  1  told  one  advertising  manager,  '  You  decry  the  trusts  everj 
day  in  your  paper,  and  you  are  building  the  biggest  one  that  God  In  heaven  le^ 
you  build  when  you  refuse  to  permit  the  grower  or  the  farmer  come  Into  this 
city  and  give  the  people  honest  goods  for  reasonable  prices,' " 

Further  I  said:  T 

"  Last  fall  one  of  my  men  telegraphed  me  that  he  was  under  arrest,  and  I 
Inmiedlately  went  down  to  get  him  out.  There  seemed  to  be  some  question  in 
the  mind  of  the  judge  as  to  whether  raisins  and  dried  fruits  were  farm  prod' 
ucts.  I  said  to  him,  'You  consider  wheat,  corn,  oats,  etc.,  farmers'  products?' 
'  Yes,'  the  judge  said.  '  Well,  your  honor,  God's  own  sunshine  dries  the  com, 
and  God's  own  sunshine  cures  the  wheat,  and  God's  own  sunshine  cures  the 
raisins,  peaches,  and  prunes  taken  from  the  stem  of  the  tree  or  vines,  the  same 
as  the  wheat  Is  taken  from  the  head,  and  the  same  as  the  com  is  taken  from  the 
husk.'  '  Well,  I  can  not  see  it,'  said  the  Judge,  '  Thirty  dollars'  fine,  or  $200 
cash  bail.'    '  I  thank  you,'  I  said,  paid  my  fine,  and  got  out" 

Judge  Haines.  Just  judge. 

Mr.  Ghat.  Some  Judge ! 

Judge  Hainsb.  Sbylocfe's  judge. 

Mr.  G8AT.  I  want  to  cite  a  abort  Instance  in  Red  Wing,  Minn.  Now,  I  am 
leading  up  to  a  premise  that  I  want  to  establish  In  this  case  by  these  citations, 
and  I  hope  not  to  Infringe  upon  your  valuable  time. 

Judge  Haineb.  He  was  Pontius  Pilate  acting  as  judge. 

Mr.  Gbay,  Previous  to  January  6,  1914,  one  of  my  ears  entered  Red  Wing. 
Minn.    And  1  will  read  an  excerpt  from  the  Red  Winf;  Eagle  of  January  6,  1914 : 

"  Fruit  sales  stopped  by  city  authorities.  Two  hundred  dollar  license  fees 
demanded  from  the  carload  vender.  The  1013  law  with  regard  to  transient 
merchants  was  put  into  effect  In  the  city  to-day  when  Dallas  H.  Gray,  of 
Armona,  Calif,,  was  stopped  from  di^Kising  of  raisins  and  dried  frnits  from  a 
car  which  was  sidetracked  at  the  Milwaukee  freight  depot.  Chief  of  Police 
Andrew  Jackson  " — and  I  hope  he  is  no  relative  to  our  wonderful  and  eminent 
former  president — "  served  notice  on  the  man  to-day  that  he  would  not  be 
allowed  to  dispose  of  any  goods  until  he  had  flrst  obtained  a  county  license." 

And  I  want  to  tell  you,  gentlemen,  not  quoting  the  article,  that  In  every  In- 
stance the  first  thing  that  I  did  upon  entering  town  was  to  show  tiem  my  cre- 
dentials from  just  as  eminent  people  in  California;  the  district  attorneys,  the 
judges,  and  the  bankers,  and  the  prominent  men  of  my  community,  who  had 
known  me  all  my  life.  But  these  were  of  no  consequence  to  them  in  their 
tenacity  to  oppose  me  In  this  method  of  distribution. 

Now,  to  continue  quoting: 

"  Chief  of  Police  Andrew  Jackson  served  notice  on  the  man  to-day  that  he 
would  not  be  allowed  to  dispose  of  any  goods  until  he  had  first  obtained  a 
county  license  costing  $150,  and  a  city  license  costing  $.50.  The  latter  license 
was  raised  from  $25  to  $m  by  a  city  ordinance  May  10,  1911. 

"According  to  the  11*13  law,  passed  by  the  State  Legislature,  a  transient 
merchant  includes  all  persons,  individuals,  copartners,  and  corporations,  both 
principal  and  agent,  either  in  one  locality  or  In  traveling  n-om  place  to  place  In 
this  State  selling  goods,  wares,  and  merchandise,  and  who,  for  the  purpose  of 
carrying  on  such  business,  hire,  lease,  occupy,  or  use  a  building  structure, 
vacant  lot,  or  railroad  car  for  the  eshlbltlon  and  sale  of  such  goods,  wares, 
or  merchandise." 

A  quotation  from  the  law. 

"  There  is  another  clause  to  the  law,  however,  which  states  that  the  perSons 
raising  the  produce  sold  or  to  be  sold  shall  not  be  Included  within  this  defini- 
tion or  frnnsient.  Thus,  If  Mr.  Gray  can  prove  to  the  satisfaction  of  the  authori- 
ties that  he  personally  raised  the  goods  offered  for  sale,  no  license  will  be 
expected  of  him." 

And  I  want  to  say  that  these  letters,  upon  the  letterheads  of  these  gentlemm 
that  I  brought  from  California,  were  not  sufllclent  In  this  case,  and  they  ac- 
tually sent  wires  out  to  California  conflmiing  those  letters,  as  though  I  would 
purposely  falsify  in  this  regard.  Anything  In  the  world  to  drive  me  out,  to  any 
means  or  limit, 

"  City  Attorney  Hall " — I  apologize — "  In  speaking  of  this  subject  to-day,  said 
'  orders  have  been  Issued  to  the  police  to  have  the,  sale  stopped.     Under  the 
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new  1913  law  tlierte  Ib  no  other  course  open  to  traveling  merchant  but  to  pay 
the  license  required  by  the  county.' " 

Not  by  the  county ;  no ;  but  by  the  wholeaalers  and  retailers  of  Red  Wing, 
Minn.,  to  make  It  so  prohibitive  that  no  one  dare  come  and  oppose  thetr  extrava- 
gant and  expensive  method  of  distribution.  (Continuing  reading:]  "'Or  else 
prove  to  the  satisfaction  of  the  authorities  that  the  produce  to  be  sold  was 
raised  by  him  personally.  This  will  have  to  be  proved  to  our  satisfaction  before 
the  sale  of  Gray's  fruit  will  be  allowed." 

"  Many  people  who  thronged  to  the  car  to-day  were  accordingly  disappointed 
In  not  being  able  to  make  purchases. 

And,  gentlemen,  I  want  to  tell  you  that  there  la  In  my  mind  the  vision  of 
these  men  standing  across  the  street  from  my  car  for  two  or  three  days,  while 
my  attendants  were  there  guarding  it.  sneering  and  jeering,  among  those  op- 
posed to  this  form  of  distribution,  they  having  compacted  and  colluded  witb 
the  officers  of  tlie  city  to  bring  about  and  produce  a  stagnation  of  the  marliet- 
iog  of  farm  products. 

"  Mr.  Gray  said  this  afternoon  that  as  a  grower-  he  waa  entitled  to  dispose  of 
hla  products  anywhere  in  the  country,  and  added  that  he  had  been  in  touch 
with  the  attorney  general's  office" — which  I  had,  I  do  not  remember  his 
name  just  now,  but  I  have  It  In  my  diary — "  and  added  that  he  had  been  lu 
touch  w,Ith  the  attorney  general's  office  at  the  State  capital"— it  was  neces- 
sary for  me  to  go  up  to  the  State  capital  from  Red  Wing  and  see  the  attorney 
general — "  at  the  State  capital  to-day,  and  had  received  assurance  that  he 
would  be  allowed  "to  proceed  with  the  sale.  '  As  soon  as  your  city  attorney 
communicates  with  the  attorney  general's  oflice  he  will  find  out  hia  mistake.' 
said  Mr.  Gray.  'I  expect  the  license  difficulties  will  be  settled  by  to-morrow 
noon,  and  the  carload  of  fruit  will  again  be  placed  on  sale.' " 

Now.  then,  I  read ;  "  Fruit  car  embargo  lifted.  After  ascertaining  that 
Dallas  B.  Gray  " — and  by  the  way,  this  is  a  quotation  from  the  same  paper — 
"  waa  owner  and  proprietor  of  a  ranch  in  California  on  which  the  produce  of- 
fered for  sale  by  him  in  this  city  was  raiaed,  the  city  authoritiea  removed  the 
ban  on  carload  of  dried  raisins  and  fruits  at  the  Milwaukee  freight  yards,  and 
the  same  is  now  ofTered  for  sale  to  the  cltl!H!ns  of  Red  Wing.  Considerable 
trouble  waa  experienced  In  the  matter,  both  by  the  authorities  and  by  the  ven- 
dors of  the  fruit.  It  was  not  until  late  this  afternoon  that  the  owners  were  in 
position  to  go  ahead  with  the  sale,  which  was  stopped  yesterday  morning  by 
the  authorities." 

A  very  small  comment  by  the  papers  of  two  little  paragraphs,  while  there 
was  a  whole  column  against  me  in  this  matter. 

I  want  to  again  cite  an  instance  at  Freeport,  111.  And  I  lay  particular  stress 
upon  this  Freeport  experience,  because  of  reasons  which  I  shall  afterwards 
relate.    I  am  now  quoting  from  the  Freeport  Journal : 

"  Raisin  men  need  not  obtain  peddler's  license.  After  a  consultation  with 
Mayor  Fran.ce  and  State's  Attorney  Mitchel  Dallas  Gray,  of  Armona.  Calif., 
who  has  a  car  of  dried  fruits  on  the  Illinois  Central  tracks  at  the  foot  of 
Stevenson  Street,  was  pei'mltted  to  dispose  of  his  wares  without  obtaining  a 
peddler's  license,  as  it  waa  clearly  shown  that  the  city  had  no  action  of  any 
kind  against  him.  Yesterday  Mr.  Gray  waa  ordered  to  close  the  car  and  re- 
frain from  selling  any  more  of  the  goods.  Mr.  Gray  immediately  called  upon  the 
city  officials,  ajid  he  stated  that  he  was  merely  disposing  of  his  own  goods,  those 
which  he  had  grown  on  his  own  property,  but  that  if  tjie  city  desired  to  go 
.  into  litigation  he  would  fight  the  case,  and  would  also  continue  to  sell  his  wares 
as  long  as  the  case  was  pending." 

And  then  there  la  a  like  comment  In  the  Freeport  Daily  Bulletin,  which  I 
wont  recite. 

Now,  the  point  which  I  want  to  bring  out  is  thisr  About  half  of  my  expe- 
riences covering  these  four  States,  In  Iowa,  Minnesota,  Illinois,  and  Indiana — 
in  about  half  of  the  towns,  or  better  than  half  of  the  towns,  as  I  have  looked 
It  up,  I  was  arrested,  or  such  intimidations  were  brought  upon  me  as  to  drive 
me  out  of  these  towns,  and  it  is  ol  some  serious  consequence  when  a  man  has 
some  three  or  four  men  Id  his  employ  at  a  high  wage,  as  I  was  paying  my 
men  good  wages,  $100  a  month  tind  all  expenses.  Including  laundry  and  every- 
thing else,  or  about  $30  or  $40  a  day  expense  to  carry  on  this  work ;  and  the 
longer  they  could  stall  on  this  thing  and  the  more  pressure  that  could  be 
brought  to  bear  by  the  Jobbers  and  retailers  of  the  cities  which  I  visited  the 
greater  they  were  pleased,  and  It  was  only  by  absolutely  overwhelming  them 
by  preponderarice  that  I  was  what  I  originally  represented  myself  to  be  that 
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I  was  allowed  to  go  on.  When  I  eanie  to  a  city  I  always  went  to  the  dly 
attoroey  and  to  the  mayor  of  the  city  and  tbe  newspapers  and  the  baulu^ 
before  my  car  was  ever  put  in  their  town  and  showed  nty  credentials  and 
presented  convincing  arguments  to  ttiem  tliat  I  was  actually  a  fanner,  and 
had  been  born  and  reared  a  farmer,  and  wan  calling  the  products  of  my  own 

I  will  state  further  than  Mr.  George  Hepler  .went  up  to  Beloit,  Wis.,  in 
advance  of  a  car  to  make  arrangements  to  put  a  car  into  Beloit,  Wis,,  and  was 
told  there  by  the  newspapers,  two  of  them,  who  hed  nndoubt«dly  an  under- 
atandlng  between  themselvea  and  between  tlie  trade  of  that  town — to  quote- 
their  remarks,  they  said,  "  If  you  put  your  ear  in  this  town  we  will  run  yon 
out  of  town  if  we  have  to  tar  and  feather  you." 

Now,  those  are  strong  remarks  as  coming  indirectly,  I  will  say— 7I  give  the 
compliment — from  the  trade  of  tills  great  country  who  is  to  supply  the  con- 
sumers of  this  country  with  farm  and  food  products.  They  do  not  waut  cheap 
distribution,  gentlemen  of  this  committee.  They  want  to  do  everything  in 
their  power  to  bold  up  the  products  of  the  farm  of  this  country. 

I  will  also  read  a  clipping  that  was  a  part  of  our  advertising  at  Faribault, 
Minn.,  and  will  picture  better  than  words  that  I  can  frame  the  situation 
that  took  place  there.  It  was  even  necessary,  on  account  of  not  having  news- 
papers in  the  immediate  town,  to  do  other  advertising ;  and  it  became  neces- 
sary  to  put  out  posters  or  handbills,  so  they  are  called,  to  the  houses  in  the 
smaller  towns  which  were  sometimes  visited,  not  having  a  r^ular  dailj- 
newspaper  hut  having  semimonthly  or  weekly  papers. 

This  Is  the  text  of  a  little  handbill  that  was  handed  out  at  Faribault,  Minn., 
by  Mr.  Eli  Browning,  the  salesman  whom  I  had  employed,  and  who  was.  as 
I  related  yesterday,  arrested  In  St.  Paol  and  handled  so  roughly  by  the  officers 
and  the  crowds.  "  Between  the  devil  and  the  deep  sea  "  is  the  title  of  this 
hand  bill  [reading] : 

"Were  you  ever  there?  We  hope  not,  and  we  are  not,  but  for  the  la^t 
several  years  cluster  raisins  were  sold  in  your  town  and  all  over  the  Middle 
West  at  from  25  to  40  cents  per  pound,  but  owing  to  the  combination  and  the 
greed  of  the  middlemen,  the  producers  In  California  could  not  realize  the 
cost  of  production.  So  we  come  direct  to  you  with  our  crop  and  are  ofCering 
the  consumers  such  bargains  that  the  retailers  are  frantic;  and  owing  to  the 
pressure  brought  to  bear  upon  the  moving-picture  man  of  this  town  he  refnsBil 
to  run  our  slides  by  which  we  hoped  to  advise  you  of  our  presence  In  your 
city.  There  are  no  daily  newspapers  here,  and  therefore  this  circular  is 
published.  We  are  here  to  help  you  tower  the  cost  of  living  and  ask  you  to 
help  us  get  something  for  our  crop  honestly  produced.  Will  you  do  this? 
Come  and  see  us  and  we  will  assure  you  courteous  treatment. 

"  Dallas  H.  Gray, 

"Armona,  Calif." 

"  Eli  Browning,  salesman. 

'■  Car  standing  at  the  C  E.  I,  &  P.  Railroad  depot  for  a  few  days  only." 

Now,  gentlemen,  I  think,  I  have  conclusively  proved  to  you  that  there  has 
been  no  attempt  by  the  wholesalers,  the  brokers,  the  Jobbers,  the  retailers  lo 
hare  taken  up  this  matter  of  the  distribution  of  the  farmers'  product — from 
the  farmer  to  the  consumer.  They  have  made  no  attempt  in  my  Instances, 
with  one  or  two  exceptions,  to  assist  me  In  this  distribution,  and  1  have  no 
fight  to  make  with  them.  This  matter,  as  I  have  said  hundreds  of  times,  was 
purely  a  matter  with  me  of  the  survival  of  the  fittest.  I  am  willing  and  ready 
at  any  time  to  stay  between  the  plow  handles  tn  production.  But  when  the 
element  of  trade  for  30  years  did  not  give  me  or  my  parents  before  me  cost 
of  production  how  can  I  be  expected  to  stay  there  and  star^'e  to  death  and  go 

This  thing  has  gone  on  for  years  and  years.  I  want  to  relate  one  experience 
that  I  know  of  in  Minnesota,  at  Minneapolis,  where  I  saw  the  original  orders 
from  the  M.  &  St.  L.  agent,  instructing  him  to  dump  into  the  river  at  Minne- 
apolis  or  the  city  dump,  which  was  near  there— called  the  city  dump,  because 
I  suppose  It  was  their  practice  to  dump  food  in  there— 500  carloads  of  potatoes 
at  Minneapolis  In  1913.  These  cars  had  accumillated  In  Minneapolis,  and  there 
were  people  in  Minneapolis,  as  the  women's  clubs  told  me,  and  the  good  fellows' 
league,  as  it  ia  called,  that  carries  the  basket  around  at  Christmas  time,  who 
were  absolutely  starving  for  lack  of  food  in  Minneapolis,  and  this  holding  of  the 
bills  of  lading  and  orders  on  these  cars  would  not  permit  the  free^dlstrlbutioii  of 
those  potatoes  to  the  consumers  of  Minneapolis,     And  it  was  necessary  for  the 
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railroads,  as  the  agent  told  me, 'to  pay  the  expense  by  trock  to  dump  that  food 
iDto  the  city  dump. 

I  was  interested,  and  am  interested,  and  always  have  been  Interested,  In  the 
distribution  ot  foods,  and  I  made  a  particular  study  of  this  thing.  I  went  down 
to  Austin  wltliln  one  or  two  days  after  I  hiid  this  Interview  with  the  agent  of 
the  M.  &  St.  L.  to  study  the  conditions  of  production  of  potatoes,  and  there  I 
met  at  the  depot  in  front  of  a  line  of  freight  cars  about  85  or  90  wagons,  If 
I  remember  the  number  correctly,  a  string  of  them  a  half  a  mile  long  there, 
the  farmers  sitting  there  waiting  for  their  turn  to  put  more  potatoes  Into  cars 
to  be  taken  to  Minneapolis  and  dumped  in  the  city  dump,  and  I  went  up  and 
interviewed  eight  or  nine  of  these  farmers,  told  them  who  I  was,  and  some  would 
say,  "  Oh,  yes ;  you  were  at  my  town  Inst  week,"  etc.,  and  so  on ;  they  knew  of 
my  distribution  there.  And  I  said,  "What  do  you  get  for  these  potatoes?" 
And  they  said — and  I  am  going  to  quote  from  my  diary — "  We  are  getting  for 
these  potatoes  15  cents " 

Judge  Haineb.  Fifteen  cents  for  what? 

Mr.  Gray.  Fifteen  cents  per  bushel  [reading] : 
■"  which,  of  course.  Is  way  below  our  cost  of  production.  We  coukl  have  got 
last  winter  25  cents  per  bushel  for  the  potatoes,  but  we  could  not  produce 
them  for  that,  even.  So  we  held  them  all  winter,  kept  them  from  the  frost 
and  freezing,  and  now  are  forced  to  sell  them  because  of  their  rotting  at  15 
-cents  per  bushel." 

The  Ch.iibman.  Mr.  Gray,  Isn't  there  a  large  ment-packlng  plant  at  Austin, 

Mr,  Gray.  I  think  there  Is.    Tes ;  there  Is,  1  believe. 

The  Chaibman.  Do  you  know  the  name  of  it? 

Mr.  Gray.  I  do  not ;  no.  I  remember  of  a  packing  plant  there,  but  I  i-eally 
don't  remember  the  name. 

The  Chairuan.  Do  you  know  whether  they  are  connected  with  the  big  meat 
packers  In  any  way? 

Mr.  Gray.  I  really  don't  know,  Mr.  Chairman. 

The  Chaibmab.  Ton  don't  know  whether  they  are  handling  nni'elated  com- 
modities now  and  are  not  covered  by  this  decree,  do  you? 

Mr.  Gray.  I  really  can  not  tell  yon.  If  I  knew  the  name  ot  them  I  might 
But  It  is  one  of  the  larger  packers.  I  know, 

■Tudge  Hainbb.  Do  you  mean  Austin,  Minn.? 

Mr.  Gbay.  Austin.  Minn.  Now,  I  want  to  correct  Hie  data  there;  I  think  It 
was  Austin,  Minn.,  from  my  memory.  I  don't  want  to  take  the  time  to  clutter 
■up  the  transcript  with  so  much  of  this  dlarj-,  but  I  can  look  It  up  if  necessary.     ' 

(At  this  point  Mr.  Gray  suspended  his  testimony,  and  Mr.  Holland  Morrill 
made  a  statement  In  the  record,  in  order  that  he  might  leave  before  Mr.  Gray 
concluded  his  statement.  Mr.  Morrill's  testimony,  however,  appears  at  the  end 
of  the  day's  session.) 

The  Chaibuam.  Tou  may  resume,  Mr.  Gray. 

Mr.  Gray.  I  want  to  confirm,  Mr.  Chairman,  and  say  "  Amen  "  to  the  remarks 
made  by  Mr.  Morrill,  who  has  just  spoken.  .  He  is  but  speaking  to  you  the 
secret  ballot  of  the  brokers  and  producers  of  this  country.  Now,  with  all 
proper  respect  to  these  venerable  gentlemen  that  this  thing  that  they  so  repre- 
sent, the  cooperative  and  farmers'  organizations  of  this  country,  I  want  to  say 
that  they  do  not. 

Judge  Haineb.  Do  not  what? 

Mr.  Gray.  They  do  not  represent  the  farmer  and  cooperotive  organizations  of 
this  countrj-. 

The  Chaibmak.  You  mean  the  wholesale  grocers? 

Mr.  Gray.  The  wholesale  grocers;  yes,  sir.  He  has  told  you  the  truth,  Mr. 
Morrill  has.  He  is  a  man  of  long  experience  in  this  thing.  I  know  it,  and  I 
have  never  seen  him  before,  and  I  tell  you  that  he  has  laid  before  you  some 
facts  that  should  impress  this  cimimlttee  with  this  thing;  that  this  thing  should 
not  be  allowed  to  go  through,  and  if  the  thing  goes  through,  these  wrecking 
crews  of  the  farmers'  prosperity  will  bring  destruction  to  this  Nation. 

These  trade  obstructionists,  gentlemen  of  th's  committee,  have  no  interest, 
or  little  interest,  In  the  prosperity  of  the  farmer  or  the  consumer.  They  would 
by  all  manner  of  conniving  means  disturb  distribution  other  than  through  their 
so-called  wholesome  chanels  of  trade. 

I  want  to  recite  an  experience  that  I  have  actually  had — which  I  actually 
engaged  in  in  St.  Paul,  Minn.  A  certain  broker  of  that  town  showed  me  the 
original  documents  In  1913  of  two  carloads  of  peaches  and  prunes  that  had  been 
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in  BtnniKe  In  St.  Pnul  for  Ihree  yeara.  They  had  been  pmwsewl  aod  repro- 
cesxed  four  or  Hve  tln>es.  And  he  nns  then  RiEn'nB  the  order  sending  those 
goods  to  the  wliolesalinK  eatabllBhmentB  of  that  city  for  another  processing,  that 
they  inittht  be  prewnteil  for  Inapectlon  and  possible  distribution  to  the  con- 
sumer. And  as  this  sentleman  tolil  me — and  I  will  not  give  you  hia  name, 
unless  you  here  Insist,  as  T  do  not  think  It  Is  necenaary — that  these  goods  were 
nothing  but  skins  and  pita,  and  were  vital  products  for  consumption.  They 
were  wormy,  and  had  been  priN^eBsed  numerous  tiraea. 

Mr.  Smith.  Is  this  ttentleman  stating  what  he  knows? 

Mr.  GaAY.  I  know  It. 

Mr.  Smith.  I  am  not  ashing  y<)U.    I  am  addreaaing  the  committee. 

The  Chairman.  He  says  he  does. 

Mr.  Smith.  I  ask  the  chairman  whether  he  Is  stating  facts,  or  whether  he  is 
making  an  argument. 

The  Chairman.  He  says  he  hnowa  it. 

Judge  Hainek.  He  says  so. 

Mr.  Gray.  Gentlemen  of  the  committee,  I  am  giving  you  facts.  I  am  quoting 
to  you  the  purport  of  this  broker's  remarks,  and  he  said,  "Gra.v,  11  Is  an  un- 
fortunate thing  in  the  distribution  of  the  fruits  from  California  that  there  ia 
allowed  to  remain  here  two  carloads  of  these  fruits  that  have  been  bartered 
and  sold  like  wheat  that  never  esisted." 

And  I  tell  you  I  protest  against  this  thing,  and  I  tell  you  why.  My  vision 
comes  to  me  of  my  mother  going  through  the  vineyards  with  her  skirts  wet  to 
her  knees,  that  these  gentlemen  who  are  so  ably  represented  here  by  their  wires 
and  letters,  may  have  a  profit  by  pretending  to  be  interested  in  the  consump- 
tion of  the  consumer  and  In  the  producers'  production.  I  say  I  know  their  alle- 
gations, they  are  false. 

Mr.  Smith.  He  does  not  know  that  they  are  not  interested.  The  statements 
are  arguuients,  and  not  statements  of  facts.  If  we  are  putting  In  testimony, 
I  thinli  It  should  be  limited  to  the  facts. 

The  Chaibman,  He  says  he  knows  that  they  are  not  interested  In  production. 

Mr.  Smith.  How  does  he  know  that  they  are  not  Interested  in  production? 
He  states  It  as  an  argument 

The  Ckaibuan.  He  states  It,  and  he  preefaced  It  with  an  experience  he  said 
he  has  had  with  the  grocers. 

Mr.  Smith.  Then  this  Is  argument  on  that  statement. 

The  Chairman.  No  ;  it  la  based  on  his  experience. 

Mr.  Gray.  I  do  not  wish  to  be  Interrupted,  Mr.  Chairman,  I  wish  to  make  rfiy 
statement  to  the  committee.  The  gentlemen  have  had  a  week  to  make  their 
statements  and  arguments,  and  they  have  argued  Indeflnltely. 

Mr,  Smith.  I  shall  not  Interrupt  him  unless  I  think  the  situation  calls  for 
me  to  do  so.    And  I  am  appealing  to  the  board  and  not  to  him. 

Judge  Haines.  We  are  giving  great  latitude  on  these  matters,  Senator,  and 
unless  it  goes  entirely  outside,  we  will  allow  It.  We  have  been  indulging  both 
aides  in  that  respect. 

Mr.  Gray.  I  want,  gentlemen  of  the  committee,  to  relate  another  actual  ex- 
perience along  that  line,  which  shows  the  actual  conditions  with  reference  to 
these  luscious  and  delicious  fruits  which  we  grow  in  California,  and  of  which 
we  are  so  proud  in  California. 

In  Freeport,  III.,  on  about  November,  1914,  a  lady  came  to  my  car,  which 
was  then  on  the  sidetracks — 1  think  on  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad — and  I  waa  enlightening  the  people  In  some  discusion  as  to  our 
production ;  what  we  had  encountered  in  California  in  production,  and  what 
we  had  encountered  in  trying  to  get  the  cost  of  production.  And  she  Inter- 
nipted  me  and  said,  "Are  you  Mr,  Gray?"  I  said.  "Yes;  I  am."  She  ^Id, 
"Ton  grow  these  products,  do  you?"  I  said,  "I  do."  "They  look  very  nice 
and  fresh,"  she  said.    And  she  said,  "  I  want  a  dozen  packages  of  seeded  raisins." 

And  I  looked  up  somewhat  In  amazement,  because  It  was  not  customary  for  a 
lady  to  buy  such  a  quantity.  The  men  would  buy  40  pounds  at  a  time  some- 
times, but  the  women  not  ao.  And  she  said,  "  These  look  so  nice  and  fresh. 
I  bought  a  dozen  packages  from  ray  local  groceryman  In  this  town  last  week,  as 
I  like  to  have  raisins  to  make  my  holiday  cakes  and  edibles;  to  mis  them  in 
with  them,  and  when  I  took  these  raisins  home  and  broke  open  a  package  I 
found  they  were  wormy.  The  worms  were  crawling  out  of  them  " — and  I  am 
quoting  her  Just  as  she  told  It  to  me—"  I  broke  open  a  second  package,  and 
tbey  were  wormy,  and  I  broke  open  the  third  package,  and  likewise  it  was 
wormy.    So  I  took  it  back  to  my  retailer  and  said;  'Mr.  Groceryman,  these 
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mnst  all  be  wormy,  because  the  first  three  packageB  I  broke  were  wormy. 
I  would  like  to  have  credit  for  these  Kooda,  please.  I  can  not  use  them.'  And 
the  grocerymun  said,  'Oh,  tbat  18  all  riitht,  lady.  You  Just  put  them  in  boiling 
hot  water  and  the  worms  will  come  out,  and  then  you  can  skim  them  off,  and  the 
raisins  will  be  all  riKbt'  " 

Wby,  such  a  revolting  experience.  And  I  could  enumerate  any  number  that 
have  actually  been  kept  in  the  wholeBalera'  warehouses.  Just  as  I  told  you  before 
tbe  iDtermption  from  the  Senator. 

I  want  to  Bay  right  here,  In  this  connection,  that  at  that  time  the  distribu- 
tion— during  1912,  1913,  1914,  and  1915 — I  had  occasion  to  be  in  many  retail 
grocery  establishments.  I  am  not  going  to  say  a  majority  of  them,  but  it  was 
rery  generally  tie  rule,  so  to  speak,  that  the  local  retailer  In  the  little  towns  of 
Iowa,  Minnesota,  and  llllDols  had  bis  own  dipping  vats  in  the  rear  of  bis  store, 
or  In  ihis  warehouse,  wbere  he  processed  these  products  every  two  or  three  days, 
GO  that  tta^  might  have  the  appearance,  but  denying  the  power  thereof,  of  being 
real  wholesome  feeds. 

I  want  to  say,  gentlemen,  that  these  people  are  here,  coming  before  you  and 
trying  to  mold  your  minds  to  set  aside  one  of  these  channels  of  distribution — one 
of  the  channels  that  have  been  tried — and  they  want  a  channel  of  distribution 
that  has  been  tried  in  the  balance  for  30  or  40  years  to  my  knowledge  and  has 
been  found  wanting, 

I  want  to  read,  in  connection  with  the  Interest  of  the  farmer  and  his  connec- 
tion with  distribution  and  supporting  his  prosperity.  Just  a  few  extracts  from 
this  wonderful  message  of  our  President,  which  was  given  to  the  Congress  on 
the  6th  of  December.    The  President  said : 

"  It  Is  ralier  shocking  to  be  told,  and  to  have  the  statement  strongly  sup- 
ported, that  9,000,000  bales  of  cotton,  raised  on  American  plantations  in  a  given 
year,  will  actually  be  worth  more  to  the  producers  than  13,000,000  bales  would 
have  been.  Equally  shocking  Is  the  statement  that  700,000,000  bushels  of 
wheat,  raided  by  American  farmers,  would  bring  them  more  money  than  a 
billion  bushels.  Yet  they  are  not  esaggerated  statements'  In  a  word,  where 
there  are  tens  of  millions  who  need  food  and  clothing  which  they  can  not  get 
such  a  condition  Is  snre  to  Indict  the  social  system  which  makes  it  possible. 

•'nEMBDY    IS    UABKETINO. 

"  In  the  main,  the  remedy  lies  in  distribution  and  marketing." 

And  so  truly  Uiose  words  are  said,     [Reading:] 

"  In  the  main,  the  remedy  ilea  In  distribution  and  marketing.  Every  proper 
encouragement  should  be  given  to  the  cooperative  marketing  porgrams.  These 
have  proven  very  helpful  to  tbe  cooperative  communities  In  Europe.  In  Russia 
the  cooperative  community  has  become  the  recognised  bulwark  ot  law  and 
order,  and  saved  individualism  from  eugulfment  in  social  paralysis.  Ultimately 
they  vrlll  be  accredited  with  the  salvation  of  the  Russian'  State. 

"  There  Is  the  appeal  for  this  eiperiment.  Why  not  try  It?  No  one  challenges 
the  right  of  tlie  farmer  to  a  larger  share  of  the  consumer's  pay  for  his  product ; 
no  one  disputes  that  we  can  not  live  without  the  farmer." 

I  do  not  wish  to  try  to  correct  the  President's  message,  but  I  think  there 
baa  been  somebody  disputing  this  fact.     [Reading:] 

"He  Is  justified  in  rebelling  against  the  transportation  cost.  Given  a  fair 
retam  for  his  labor,  be  will  have  less  occasion  to  appeal  for  financial  aid;  and 
given  assurance  that  his  labors  shall  not  be  In  vain,  we  reassure  all  the  people 
of  a  production  sufficient  to  meet  our  national  requirement  and  guard  against 
disaster. 

"  The  base  of  the  pyramid  of  civilization  which  re^ts  upon  the  soli  is  shrink- 
ing through  the  drift  of  population  from  farm  to  city.  For  a  generation  we 
have  been  expressing  more  or  less  concern  about  this  tendency.  Economists 
h«ve  warned  and  statesmen  have  deplored.  We  thought  for  a  time  that  modem 
conveniences  and  the  more  Intimate  contact  would  halt  the  movement,  but  It 
has  gone  steadily  on.  Perhaps  only  grim  necessity  will  correct  It,  but  we  ought 
to  find  a  less  drastic  remedy." 

I  win  not  go  on  further,  although  the  purport  of  this  h'eadlng  reiterates  the 
statements. 

Now,  then,  gentlemen,  you  can  not  build  up  a  farming  community  and  hare 
the  boys  leaving  the  farm  because  Of  tbe  social  environments  and  those  things 
that  tempt  them  to  the  city,  but  If  you  will  give  them  the  prosperit.v  of  the 
farm,  ttiosc  who  were  bom  and  grown  In  this  production  will  stay  there.    - 
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I  want  now  to  refer  to  some  of  our  organliatlons  fn  Callfomts,  and  I  am  going 
to  base  some  of  my  urgunieut  that  these  gentlejnen  who  arp  go  well  represented 
here,  orlglDallr  and  at  the  time  that  our  suoeesaful  farm  OTRanlzatlouB  In  Cnli- 
fornla  were  organized,  were  not  In  sympathy  with  this  movement,  and  that 
there  was  a  propaganda  from  broker  to  Jobber  to  wholesaler  to  retailer  to 
thwart  the  efforts  of  our  organization.  And  fn  that  connection  I  will  read  an 
excerpt  from  an  article  which  I  wrote  on  this  subject  Immediately  on  toy  return 
to  California  after  Ulncontlnuing  the  direct  method  of  seltlng. 

And,  by  the  way,  this  advertisement  will  also  nbly  represent  to  yon  gentle- 
men how  necessary  it  was  that  all  manner  of  means  be  taken  to  encourage  the 
growers  In  Joining  the  assuc'atlon  for  the  merkettiig  of  their  prodncts  [Mr.  Gray 
here  referred  to  a  picture  In  a  nen'spaper].  Here  are  pictured  the  trenches 
in  which  the  farmer  Is  located,  and  out  beyond  are  nil  the  methods  of  dis- 
tribution opposing  the  trench  bulwarks. 

And  I  said  wliep  1  wrote  the  article  for  the  Fresno  Morning  Republican, 
Sunday.  Fehruary  20,  1816— our  organization  then^the  California  Associated 
Raisin  Co.  had  been  in  operation  three  years  and  had  done  considerable 
toward  relieving  that  terrible  condition  or  production  of  the  raUln  growers  of 
California.  The  contract  had  been  expired  between  the  growers,  and  thej- 
were  released,  of  course,  and  the  campaign  was  put  on  for  the  forming  of 
another  association.  And  I  want  to  read  Just  these  few  remarks,  that  will  give 
you  an  idea  of  what  T  learneil  actually  in  communluf;  with  the  trade  day  by 
day  in  Chicago  and  those  four  States  that  I  have  mentioned.     The  article 

"  The  present  California  Raisin  Orowers'  Association  was  launched  about 
eight  months  after  I  put  in  my  first  raisin  car  in  the  East.  At  that  time  it 
was  Interesting  to  notice  the  effect  of  the  growth  of  the  association  upon  the 
elements  of  trade,  particularly  the  brokers,  wholesalers,  and  Jobbers-  At  first, 
with  a  shrug  of  the  shoulder  and  a  cynical  smile,  they  dismissed  even  the 
thought  of  Its  success." 

Of  course  they  did,  l>ecau8e  tt  had  been  opposed  for  some  20  years  in  forma- 
tion by  the  packers  and  the  wholesalers  and  Jobtiers. 

Judge  Haineb.  You  mean  there  the  fruit  packers  again? 

Mr.  Gray.  I  menu  the  fruit  packers,     [Reading:] 

"  Later,  when  Its  funds  and  finances  were  assured,  tbeir  alarm  became  more 
apparent,  but  their  disturbed  minds  were  relieved  with  their  own  satisfying 
assurance  of  the  failure  of  previous  attempts  of  the  growers  to  organize.  \Vhen 
it  l>ecame  known  that  an  overwhelming  acreage  was  under  control  and  that 
the  policies  of  operation  had  been  announced,  their  shrug  of  the  shoulder,  their 
cjulcal  smiles,  and  selfsatiafying  assurances  were  at  once  turned  Into  frenzied 
denoundngs,  for  their  previous  uncontrolled  greed  was  to  be  curbed  and  their 
speculations,  at  the  expense  of  the  producer,  were  to  be  eliminated.  They 
knew  that  they  would  have  to  fight  and  fight  hard  to  overcome  the  splendid 
progress  that  was  l>elng  made.  The  association  meant  the  final  elimlnattou  of 
all  unnecessary  elements  of  trade  t)etweeD  the  producer  and  the  consumer, 
and  an  establishment  of  brands  and  trade-marks  that  would  necessarily 
dispense  with  all  private  brands  and  trademarks.  It  became  a  question  of  the 
enrvlvai  of  the  fittest.    The  struggle  was  on," 

And  I  want  to  say  in  this  connection,  while  I  think  of 'it.  that  there  wen 
some  trade-marks  by  the  wholesalers,  Sprague,  Warner  &  Go.  and  Reid,  Mur- 
dock  &  Co. ;  I  think:  Reid,  Murdock  &.  Co.'s  trade-mark  was  the  White  Horse, 
and  they  sold  those  raisins  under  their  brand.  You  know  a  brand  Is  necessary. 
t»ecause  when  a  brand  l)ecomes  know,  it  will  sett  the  better.     [Reading:] 

"  Mr,  Grower,  you  will  remember  the  three  or  four  years  previous  to  the 
forming  of  the  association,  when  we  received  a  price  for  our  raisins  about  equal 
to,  or  less  than,  that  paid  for  raisins  as  hog  feed.  You  also  well  remember  and 
know  of  the  struggle  that  was  made  by  the  packers  at  the  time  of  the  forming 
of  the  association  to  down  our  efforts  to  get  something  more  than  half  the  cost 
of  production  for  our  raisins.  The  packers  refused  the  association  the  use  of 
their  packing  facilities  until  they  found  that  there  were  few  goods  on  the  out- 
Bide  to  be  bought.  You  were  probably  not  aware  of  the  fact  that  while  the 
packers  were  fighting  the  association  and  Its  growth  in  California  "—The  fruit 
packers,  I  mean  now—"  the  trade  In  the  East  was  attempting  to  strangle  the 
efforts  of  the  association  to  place  before  the  consumer  fresher,  cleaner,  and 
<9ieai)er  raisins  under  Its  own  brands.  In  other  words,  what  the  packer  was 
trying  to  do  to  the  growers  here  In  Callfornlii,  the  distributers  of  the  East 
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were  d«InK  to  the  consumer,  la  an  attempt  to  curtail  consamptlon  by  discourag- 
ing the  use  of  the  already  established  assoclated's  brands.  , 

"  I  can  cite  no  better  lUustretion  of  such  tactics  than  to  give  a  DeroDna)  con- 
veraatlon  with  a  Chicago  retailer  sometime  ago.  Upon  entering  bis  store  I 
observed  a  small  quantity  of  cluster  and  seeded  raisins  on  his  shelves.  There 
were  two  different  brands  of  clusters  in  ponml  cartons,  one  brand  was  that  of 
a  well-known  local  packing  Ann  In  California  that  Is  to-daf  operating  ontslde 
of  the  association.  The  other  was  of  the  assoclated's  Sun  Maid  brand. 
Naturally  interested,  t  asked  the  prices,  and  he  replied,  '  25  cents  per  package.' 
and  volunteered  the  following  information :  '  The  Sun  Maid  hrand  Is  of  Inferior 
quality.  They  are  not  packed  well  and  are  dirty.  The  quality  la  not  there 
because  the  raisin  association  spends  too  much  money  in  advertising,  while 
these.'  pointing  to  the  outside  packer's  package.  '  are  of  the  very  finest  quality, 
are  packed  well,  and  the  very  best  goods  are  put  In  the  package,  as  they  do 
not  spend  large  sums  of  money  In  advertising.' " 

And  In  commenting  on  this,  I  want  to  say,  of  course,  they  would  not,  because 
what  inclination  would  they  hare  to  advertise  the  growers'  product.  It  neces- 
sarily and  always  will  become  necessary  for  the  growers  to  take  the  lead  In 
this  particular  method  of  distritmtlon,  that  of  advertising.     [Reading:! 

-"  I  then  asked  him  about  his  seeded  raisins,  one  brand  of  which  was  put  out 
by  a  large  Chicago  wholesaler  and  the  other  package  was  of  the  Sun  Uaid 
brand.  He  continued  to  knock  the  aasoriated's  brand  by  saying :  '  Their  seeded 
are  no  good,'  they  are  dirty  and  are  poorly  packed ;  the  raisins  are  ail  mashed, 
and  tiave  not  the  quality  of  these  that  represent  the  very  finest  that  can  be 
produced;'  pointing  to  the  other  package.  He  further  denounced  the  Sun 
Maid  brand  because  of  their  extensive  advertising.  The  price  of  each  package 
of  seeded  was  15  cents  per  pound.  I  might  cite  many  such  experiences  wherein 
there  was  shown  during  the  first  two  years  of  the  association's  operations,  an 
apparent  attempt  by  the  trade  to  educate  the  retailer  to  discourage  tlie  use  of 
the  associated'a  brands  of  raisins,  while,  as  a  matter  of  fact  the  same  quality 
existed  In  both  Ins.ances." 

And  this  ignoramus,  who  had  not  posted  himself  on  the  distribution  of  raisins 
from  California,  said.  "  They  are  mashed."  Of  course  they  are  washed.  In 
seeding  them  it  is  necessary  to  run  Ihera  through  rollers,  and  one  of  the  roll- 
era  Is  a  pin  roller,  pushing  the  seeds  out  of  the  raisins,  and  It  goes  then  between 
tlie  rubber  roller  and,  of  course.  It  is  mashed  as  It  goes  between  the  pin  roller 
and  the  rubtyer  roller.    [Reading:] 

"  The  situation  has  changed  materially  In  the  past  year,  for  the  same  Job- 
bers and  wholesalers  who  two  or  three  years  ago  were  With  all  their  Influ- 
ence and  energy  denouncing  the  association,  refusing  to  purchase  from  it,  and 
placing  every  obstacle  in  the  way  of  its  progress,  are  now  falling  In  line  and 
coc^ierating  with  Its  Ideas  and  freely  quoting  its  prices." 

ITIils  was  the  situation.  And  these  fruit  packers  In  California,  together  with 
these  other  men,  were  opposing  us,  gentlemen.  They  brought  pressure  to  bear 
on  the  banks  to  refuse  to  loan  us  money  to  pack  our  goods.  That  statement 
is  so  well  put  by  Mr.  Giffln,  the  president  of  the  California  Assodated  Raisin 
Co.,  before  the  Agricultural  Committee..  And  these  same  gentlemen  are  the 
wholesalers  of  this  country. 

The  CHiiBMAW.  What  committee  wus  that — the  House? 

Mr.  Gbat.  I  win  read  It. 

The  Chaibman.  If  you  care  to,  yon  may  cite  it  or  read  a  very  short  excerpt 

Mr.  Gbat.  I  want  to  read  it.  I  will  answer  that  In  my  brief  remarks  here 
regarding  this  thing. 

I  want  to  say  tiiat  this  Is  the  annual  report  of  the  Federal  Trade  Commis- 
sion for  the  fiscal  year  ended  June  30,  1920,  wherein  the  wholesalers  and  job- 
bers of  this  country,  t<«ether  with  the  fruit  packers  of  California,  filed  charges 
against  the  California  Associated  Raisin  Co.  in  1920  for  being  extortionists. 
for  giving  to  the  growers  an  unreasonable  profit,  whit*  made  necessary  their 
charging  to  the  consumers  an  unreasonable  price.    This  is  Exhibit  9. 

The  Chaibmar.  What  page? 

Mr.  Gbat.  Page  183  of  this  annual  report. 

Judge  Haineb.  What  volume? 

Mr  Gbat  Ii  Is  one  volume.  This  is  the  only  real  data  1  have  from  the 
Federal  Trade  Commission.  That  matter  was  treated  more  or  less  here  In 
confidence  by  the  Federal  Trade  Oommteslon.   This  is  Exhibit  9. 
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"BEPOBT  TO  THE  ArrOlNEV   GENERAL   IN    BE  CAtlFOBNlA   AHSOCIATED  XAIBIIT  CO. 

"Sib:  On  September  30,  1919.  you  requeated  the  Federal  Trade  CominlsBlon 
to  Diake  an  Itivefltigation  of  the  Callfornlu  Asaoclatpd  Raisin  Co.  (betvluafier 
uuUed  the  '  Raisin  Co.)  and  to  udvtse  you  whether  that  iHimpany,  flrst,  '  \b  ob- 
taining and  nialntaialntc  more  than  (air  and  reasonable  prices  for  its  products': 
and  second  (under  section  6  (e)  of  tlte  Federal  Trade  Commission  act). '  to  mnke 
recomniendatlona  fur  the  readjustment  of  the  business  of  said  corpcratlon.  in 
order  tJiat  the  (.-orporntlon  may  hereafter  niatntaln  Its  orfninlzatlon.  manBRe- 
nient.  and  conduct  of  bUHlneas  in  accordance  with  law.  and  to  give  Dotlci-  nf 
such  proceeding  to  the  siild  corporHtlon  so  that  it  may  appear  and  submit 
thereto.' 

"  In  compliance  nlth  your  request,  the  Federal  Trade  Gotnmissfon  Inatltnteil 
an  Inquiry,  giving  notice  thereof  to  the  Balsin  Co..  In  the  course  of  wliich  a 
large  amount  of  testimony  was  given,  a  transcript  whereof  accompanies  this 
report  to  yon.  la  addition  the  commlBsion  heard  argument  and  received  briefs 
on  behalf  of  the  Rniain  Co..  as  well  aa  on  behalf  of  the  American  Seedlea 
Raiain  Co..  Bonner  Packing  Co..  Rosenberg  Broa.  Co.,  Guggenhime  &  Co..  aad 
Chaddock  &  Co..  packers  of  raisins,  and  the  National  Wholesale  Grocera'  Asso- 
elation  of  the  United  States.  Ccqtles  of  these  briefs  are  aiso  transmitted  w 
you  with  this  report.  The  essential  facts  iJlscloBed  and  the  conclosions  and 
recommendBtions  of  the  Federal  Trade  (\)mmlsslon  thereon  are  now  submlttMl 
for  your  consideration." 

Not  being  successful,  gentleuien— ^e  point  I  want  to  bring  out.  Mr.  Chalrmait 
and  gentlemen — not  being  successful  in  their  propaxanda  down  along  the  lines, 
these  gentlemen,  the  wholesalers,  the  brokers,  and  the  retailers — not  being  boc- 
cessful  In  thwarting  the  efforts  of  the  grocers  in  sellinB  their  product  through 
this  Nation ;  not  being  successful  In  their  attempts  on  the  coast  at  trylnfr  to 
disarrange  the  finances  of  the  association  through  the  banks,  they  filed  thew 
charges  to  disrupt  that  organization. 

Now.  as  was  shown  in  the  report  of  the  testimony  of  Mr,  GifSn  with  refer- 
ence to  this  matter  in  the  hearings  before  tlie  subcommittee  of  the  Committee 
on  tbe  judiciary  of  the  United  States  Senate,  Sixty-seventh  Congress,  Qr»t 
session,  on  U.  U.  2373^that  Is  a  long  voluminous  affair,  and  I  am  not  going 
tu  go  into  details  on  that,  any  more  tlian  to  give  my  version  of  the  testimony 
as  given  there.  Not  being  able  to  set  up  charges  where  unreasonable  profits 
had  been  given,  because  Mr.  Gtffln — and  I  had  lie  honor  of  presenting  to  Ut. 
Gtflln  the  cost  of  production  sheets  which  I  kept  for  some  four  years,  and 
wliich  went  before  the  Federal  Trade  Commission  In  that  connection,  as  sntt- 
Btantiating  our  cost  of  production ;  it  went  into  the  hearings,  to  the  trafSc  com- 
mission, which  was  represented  by  Mr.  Culberson,  of  Fresno,  and  were  not 
disproved  as  to  the  cost  of  production.  And  thej  could  not  prove  that  we  bad 
paid  exorbitant  prices  to  the  growers  In  production,  l)ecause  this  statement 
shows  that  the  growers  in  1917,  the  average  grower  actually  lost  ^.90  oa 
every  ton  that  he  produced  on  every  acre  that  he  handled.  Now,  the  aremge 
production  in  California  was  about  1,666  pounds  in  1915. 

The  Chaihuan.  Pounds  per  what?    . 

Mr.  Gbay.  One  thousand  six  hundred  and  slxty-Bve  pounds  per  acre;  yes,  sir. 

Mr.  GlRln  told  me  that  it  was  his  opinion  that  the  average  cost  of  proiduc- 
tion  now  is  something  less  thun  1  ton.  But  I  am  admitting  that  it  Is  1  ton. 
and  the  average  grower  lost  ?27.90.  When  you  come  to  the  overhead  espensea 
which  he  is  entitled  to,  the  taxes,  the  insurance,  the  sweat  boxes,  the  teams, 
the  hames,  etc.,  all  of  tlioae  depreciation  charges  are  said  by  the  growers  aoO 
those  who  know  In  California  to  be  very  low.  or  low  enough.  Interest  on  the 
investment,  6  per  cent,  which  he  surely  will  be  entitled  to,  and  the  depreciation 
on  the  vineyard. 

We  know  that  a  vineyard  will  last  about  22  years :  it  will  live  to  be  aboDi 
22  years  old  in  California.    Some  may  last  longer,  but  that  is  about  the  averags. 

We  also  are  entitled  to  managerial  expenses.  I  am  entitled  to  a  salary  a* 
a  manager.    And  we  are  entitled  to  that  as  part  of  the  expenses. 

The  1918  report  shows  a  loss  of  {98.14  in  production.  That  year,  U  yon  had 
eliminated  the  depreciation  cliarges  and  the  overhead  and  the  managerial  ex- 
penses, he'  would  not  have  yet  broken  even.  Unfortunately  that  was  a  year 
we  had  a  great  deal  of  rain,  and  It  destroyed  a  great  many  grapes  because  of 
the  weather.  I  myself  fed  40  tons  of  raisins  of  the  finest  you  ever  saw  to  the 
hogs  because  they  would  not  keep ;  they  were  damaged  and  spoiled  by  the  rains. 

In  1919  the  average  loss  was  tlO.23. 
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In  1920,  when  these  gentlemen  filed  their  charges  of  wonderful  estortlon,  the 
loss  was  $22.19. 

And  I  migbt  say  In  this  connettlon.  to  substantiate  these  argnnients.  the  Cali- 
fornia Associated  Raisin  Co.  and  the  Tetu-h  and  FIr  Association,  together  with 
other  State  organizations,  have  requested  nie  to  edit  a  farm  cost  and  account 
SYst^m,  which  I  am  now  doing,  and  which  I  left  to  come  here  to  take  |)art  In 
these  arguments  In  fact,  they  are  financing  thii*  work,  so  that  the  farmers  In 
California  can  be  reliably  and  well  inforuied  and  can  keep  authentic  records 
of  their  cost  of  production. 

Xon  the  eiidence  I  present  as  n'futiiij!;  many  of  these  charges  against 
them 

Mr  Breed  (interposing).  To  make  the  record  clear,  I  would  like  to  ask  If 
that  Is  the  oTganiKatlon  that  the  Government  is  proceeding  against,  and  Hi 
which  the  proceeding  is  pending  against  them  in  equity? 

Mr.  Gray.  Yes ;  that  case  is  still  pending ;  while  it  has  been  recessed,  so  to 
speak,  It  Is  still  pending  In  the  conrts  of  Los  Angeles,  I  bellei-e.  The  charges 
have  not  been  further  pushed,  for  reasons  that  I  hope  to  show  a  little  later  on 
In  my  arguments. 

Mr.  Bbeed.  Is  that  the  one? 

The  Chaibman.  Yea;  I  thought  that  was  in  the  rea>rd  before- 

Mr.  Smith.  He  has  made  this  statement  ahont  the  losses,  and  I  think  it  would 
be  valuable  for  him  to  hand  to  the  reporter  (lie  figures  ui>on  which  he  works 
out  Ills  conclusion  showing  the  amount  of  overhead  and  the  amount  of  lat>or, 
and  what  he  allowed  as  the  basis  of  compensation  of  the  men  engaged. 

Mr.  Gray.  I  will  be  glad  to  do  that. 

Mr.  Smith.  Also  the  investment. 

Mr.  Gbat.  I  will  be  glad  to  do  that,  and  slinll  hand  it  to  the  connnlttee. 
For  a  full  report  of  that  I  n'lll  further  state  that  the  reliability  of  the?e 
figures  are  based  on  these  facts  r  I  request  and  require  of  every  man  that 
works  for  me,  of  wliom  I  ke^  about  six  or  seven  the  year  around,  and  up 
to  as  high  as  100  during  the  harvesting  season  of  some  months,  to  make 
out  rt  dally  time  report  of  the  nnmt>er  of  hours  they  work;  where  they  work 
on  the  ranch— on  one  particular  section  of  land— and  what  they  do  in  their 
labor.  My  report  will  show,  for  instance,  two  hours'  irrigating  on  60  acres, 
or  a  da.v's  plowing  or  harrowing  or  shoveling  around  the  vines,  or  some 
such  work.  I  can  take  that  report  and  at  the  end  of  the  month  put  it  In  a 
column  under  a  separate  heading  under  that  class  of  o'orit.  And  at  the  end 
of  the  year,  taking  those  columns  under  the  separate  headings  I  can  deter- 
mine the  cost  of  any  kind  of  work  that  hiis  been  done  on  my  ranch.  I  might 
say  that  Is  a  system  established  on  my  ranch,  and  has  proven  very  sacceasful 
for  five  years,  and  that,  in  fact,  has  been  so  largely  taken  up  by  these  farm 
organizations  In  California,  and  I  am  editing  !(  because  of  any  light  it  might 
give  to  the  growers'  organ t^^itions  and  of  whatever  benefit  It  might  be  to  the 
growers'  organizations,  and  of  whatever  benefit  It  might  be  to  the  growers' 
interests  in  California,  with  no  remuneration  to  mysdf. 

The  Chairman.  Do  you  want  to  put  that  In  the  record,  or  not? 

Mr.  Gray.  Yes;  I  will  put  it  In  the  record. 

The  Chairman.  Do  you  want  it  In  the  record? 

Mr.  Ghat.  Yes,   sir. 

The  Chaibman.  Very  well,  if  you  want  it  to  go  In  the  record. 

Mr.  Gray.  I  wUl  say,  too,  that  I  am  able  to  determine  the  cost  of  bringing 
my  vineyards  to  production,  and  I  will  ask  that  that  go  in,  too.  This  shows 
the  total  cost  of  bringing  a  Thompson  raisin  vineyard  to  production,  a  period 
of  three  years,  a  cost  of  $199.23  per  sere,  without  taking  Into  consideration 
the  cost  of  the  land,  and  giving  the  proper  deduction  for  crop  credit,  will 
make  the  net  cost,  outside  of  the  cost  of  the  land.  $287.84. 

I  will  put  these  papers  In  the  record,  if  agreeable. 

The  Chairman.  They  may  go  In. 

(The  papers  referred  to,  headed  "Cost  of  raisin  production  taken  from 
actual  daily  labor  reports  and  conservative  estimates  of  overhead  expense." 
and  "  Cost  of  plantlnii;  and  bringing  a  Thompson  vineyard  to  bearing,"  will 
be  found  at  the  end  of  this  day's  proceedings.) 

The  CHAiRMAtf.  We  will  adjonm  now  until  2  o'clock  p.  m. 

(Whereupon,  at  12.35  p.  m.,  the  committee  stood  on  recess  until  2  o'clock 
of  the  same  day,  Friday,  December  9,  1921.) 
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The  cuiumEttee  reaiimed  Its  aeesUm  at  2  o'clock  p.  m.,  punuaot  to  tbe  taklDg 
of  recess. 
The  CuAiBMAN.  I'ou  may  proceed,  Mr.  (?raj-. 

STATEMENT  OF  HB.  DALLAS  H.  OKAT— Bmumed. 

Mr.  GftAY.  I  want  to  take  your  minds  back  thin  afternoon  to  one  connection 
that  I  made  this  luorulng  of  the  hIow  haiulliug  nf  food  products  and  the  neces- 
sary <lestructlon  of  food  products  as  a  consequ^ice  of  that  slow  handling.  And 
I  «'aut  to  just  read  luto  the  transcript  one  little  short  article  here  from  the 
Chicago  Dally  Tribune  of  September  18.  191.5.  which  sums  up  all  the  words 
that  1  have  said,  and  couchea  that  languafce  In  proper  terms.     [Reading:] 

•'Peaches!  Loads  of  'em  wasted!  Merchants  throw  away  enough  luclons 
ones  lu  feed  huudreda. 

"  Peaelies  were  the  principal  topic  of  conversation  along  South  Water  Street 
yesterday.  Commission  inei'cliante  reported  tiiat  entire  carloads  of  hlg,  iadons 
specinietis  from  Michigan  were  carr:e<l  to  the  dump,  a  total  loss  to  shipper  Had 
producer,  while  sound,  ripe  All^ertas  went  begging  at  60  cents  a  bushel.  No 
arrnngement.  ao  far  a^  could  be  learned,  was  uudertuken  for  distributing  the 
discarded  fruit  to  tlie  poor,  although  tbe  aniouut  tlirown  away  was  said  to  have 
been  etmugb  to  supply  hundreds  of  families  with  a  generous  supply.  Instead 
pf  receiving  the  profits  they  expected,  the  Michigan  growers  were  called  on  to 
pay  freight  and  cartage  charges  on  their  at>audoned  consignments.  One  cwii- 
mission  man  who  wired  a  sk'pper  that  be  owed  $18.30  received  this  replj' : 
'  Have  no  money,  but  will  send  anollier  car  of  peaches  in  payment'  '  Hold  the 
peaches.'  wired  the  conimlss'on  man;  send  something  else.'  'And,'  mused  one 
of  the  dealers,  '  wusu't  it  Just  the  other  day  that  Mayor  Tbompsou  proclaiaied 
a  peach  day,  and  urged  Chicago  housewives  to  buy  peaches  at  $1.50  pet  bushel  ? ' " 

Now.  I  merely  cite  this  to  show  that,  under  the  regular  channel  of  trade,  as 
it  has  been  for  some  30  or  40  years,  and  which  the  gentlemen  who  have  ap- 
peared here  before  this  committee  would  like  to  still  be  carried  on.  It  makes  it 
necessary  for  such  a  thing  to  happen.  They  have  resisted,  aa  I  proved  to  jou 
this  morning,  the  organizing  of  the  farmers'  cooperative  organisations,  and  I 
will  further  state  proof  of  that,  that  1  have  learned  the  information  that  tlie 
wholesale  Jobbers  mention,  assembled  at  Philadelphia,  if  I  rememl>er  cor- 
rectly, last  year  or  in  1919,  passed  a  resolution  opposing  the  Capper-Herzog 
bin,  wliich  makes  exemptions  and  provl^ons  for  the  organizing  of  tbe  farmers 
Into  cooperative  associations. 

Mr,  Daily.  Is  that  the  Wholesale  Grocers  of  the  United  States,  Mr.  Gray? 

Mr.  (isjiY.  Oh,  yes. 

I  want  to  now  bring  to  your  attentioD  again  the  raisin  situation,  summed  up 
in  the  few  words  that  Mr.  Giffen  recited  before  the  subcommittee  of  the  Com- 
mittee on  the  Judiciary.  United  States  Senate,  as  it  is  recited  in  the  hearing  be- 
fore that  committee  on  H.  R.  2373.  Showing  the  conditions  under  which  the  or- 
ganization was  perfected,  showing  the  opposition  of  the  packer  on  tbe  coaat.  and 
the  affiliations  of  the  wholesalers  and  Jobbers  in  the  East  to  cooperate  with  those 
packers  in  opposition.    On  pag«  114  of  that  volume  I  read : 

"As  a  matter  of  fact,  our  competitors  "—he  Is  now  relating  about  the  Inde- 
pendent fruit  packers  on  the  coaat  who  now  do  buy  about  7  per  cent  of  the 
raisins  produced  by  the  growers  on  the  outside  of  the  association.  "Aa  a  matter 
of  fact,  our  competitors,  who  are  complaining  bitterly  against  us,  were,  at  the 
time  we  made  this  15-cent  price  " — he  refers  there  to  the  price  that  was  sup- 
posed to  be  paid  to  the  grower  In  1920—"  paying  from  18  to  20  cents  a  pound 
tor  raisins."  On  the  outside.  "  They  will  teU  you  they  bad  to  do  that  because 
we  controlled  88  per  cent  of  the  crop  "—this  data  of  88  per  cent  of  the  crop  hav- 
ing been  since  revised  to  read  83  per  cent,  is  now  under  control—"  forcing  them, 
in  order  to  protect  their  business,  to  pay  those  high  prices.  Now,  if  they  were 
buying  these  raisins  at  18  and  20  centa  a  pound  and  aeUlng  them  at  a  loss, 
that  would  be  proof  that  they  were  sincere  in  those  statements.  But  thef 
were  not :  they  were  selling  thoae  raisins  in  competition  with  the  ^slna  of  the 
world,  at  a  i«lee  that  would  Justify  them  in  paying  18  or  20  cents." 

And  these  vei7  gentlemen  who,  as  I  read  before  the  noon  recess,  filed  chargea 
against  the  California  Associated  Raisin  Co.,  together  with  the  wholesalers  and 
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jobberB  of  the  East,  attempted  (o  disrupt  that  ot^anizatlon  which  we  so  cherish 
hy  offering  8  or  4  cents  more  to  the  growers  on  the  luslde  whom  they  might 
tliinli  they  could  get  on  the  ontetde.  That  is,  there  whe4  the  Impression  net  up 
among  the  growers  on  the  Inside  that  "  Why  shonid  we  stay  In  this  organlKatLon 
when  the  outside  packer  can  pay  18  to  20  cents  a  ponnd  and  we  get  only  15!" 

Now.  as  a  matter  of  fatt  and  as  a  matter  oj  record,  the  growers  of  1920  did 
uut  get  15  cents  per  pound,  hut  we  received  eleven  and  about  one-tenth  cents,  due 
to  the  reduction  in  price  thnt  wok  necessary  to  move  the  balance  of  the  crop 
which  was  carried  over  Into  the  producing  season  of  1921. 

Further,  I  want  to  show,  on  page  117,  as  wlij  express  these  sentlmentH : 

"  The  rule  of  the  market,  the  law  of  supply  and  demiind,  I  believe  It  is 
absolutely  necessary  to  apply  to  all  these  crops,  and  this  was  the  condition 
last  year  when  we  made  these  prices."  I  am  further  quoting  from  Mr. 
GIffen  In  this  testimony.  "  AVe  knew  that  depression,  so  far  as  these  pet^le — 
the  other  farmers — were  concerned,  had  started ;  and  as  I  said  a  while  ago,  as 
llie  board  of  directors  we  did  not  want  a  15-cent  price,  not  because  we  do  not 
like  money.  We  do.  That  la  what  we  are  organized  for.  But  It  was  because 
we  were  looking  to  the  future  of  this  Industry,  and  we  believed  that  a  10  or  11 
cent  price,  from  an  industry  point  of  view,  would  be  better  than  a  15-cent  price. 
But  we  were  up  against  this  proposition,  that  our  competitors  on  the  market— 
and  It  was  Justified  at  that  time — were  paying  18  or  20  cents  for  raisins,  and 
we  had  a  contract  with  the  growers  by  which  all  they  had  to  do  was  to  pay 
lis  $40  a  ton  Indemnity,  damages  " — or  2  cents  a  pound — "  and  sell  their  crop 
where  they  pleased. 

"And  because  of  that  contract  the  outside  packer  tried  to  thus  disrupt. 
How,  If  we  had  made  a  lO-cent  price  when  the  market  condition,  as  I  can  see 
by  what  our  competitors  were  doing,  was  18  or  20  cents,  half  of  those  growers 
la  thnt  district— and  rightly,  too,  and  they  would  not  have  been  violating  their 
contract — would  have  paid  us  J40  a  ton  and  sold  their  raisins  to  our  competl- 
lora,  and  we  would  have  been  stranded,  so  far  as  our  own  orders  were  con- 
cerned, and  we  could  not  have  filled  them." 

Now,  that  testimony  of  Mr.  Glffeu  clearly  Indicates  that  there  was  an 
attempt  to  disrupt  the  association  on  the  coast  at  that  time,  and  I  can  testify 
as  to  the  continuance  of  those  attempted  disruptions. 

Page  121.  Mc.  tilffen  further  states,  answering  the  question  of  Mr.  Preston, 
the  attorney  for  the  dried  fruit  and  fruit  packing  interests  ot  California : 

"  Mr.  Preston.  I  will  restate  the  question.  It  is  really  your  position,  then, 
that  the  price  paid  to  the  outside  growers  really  determines  the  price  you  pay 
to  the  inside  growers? 

"  Mr.  GiFFEH.  As  a  rule,  both  prices  are  fixed  on  the  market  conditions.  It 
was  the  market  conditions  that  enabled  you  people  last  year — or  your  clients — 
to  pay  18  c«it8  for  raisins ;  and  we  did  not  follow  you.  We  felt  that  It  was 
too  high,  and  we  were  going  to  get  more  also  If  we  could,  but  we  did  not 
feel  that  we  could  make  an  8-cent  difference.  We  made  a  3-cent  difference 
uud  sold  our  ralslna  lor  less  than  yon  sold  yours  for.  We  felt  that  If  we 
mnde  an  8-cent  difference  we  wouid  disrupt  our  organization." 

And  I  think  he  was  right. 

I  want  to  again  call  your  attention  to  page  113,  showing  the  difference  be- 
tween the  producer  and  the  consumer.    This  Is  Mr.  GlfFen's  statement : 

"  The  average  retail  price  In  the  Investigation  I.  made,"  and  he  refers  to  an 
investigation  that  he  made  over  the  country,  traveling,  "was  32  cents  a 
pound ;  and,  as  I  say,  I  do  not  think  that  the  retail  merchant  was  profiteer- 
ing, in  most  cases.  I  Inquired  particularly.  In  as  many  cases  as  I  could,  as 
to  the  prices  tliey  were  pa.vlng,  and  they  were  paying  as  high  as  27  and  28 
cents  for  raisins  that  we  had  sold  in  California  for  15  cents  a  pound." 

Correcting;  there,  that  we  actuallj-  got  about  11.1  c«its  a  pound.  This  tes- 
timony was  given  before  the  figures  that  were  paid  to  the  growers  were  actu- 
ally known,  as  the  growers  received  the  net  returns  from  the  sales  after  all 
expenses  were  taken,  one  year  after  production.    (Continuing  reading;] 

"  I  am  taking  these  flgureti  from  your  statement,  Mr.  President,  which  1 
think  are  relatively  correct,  as  I  have  no  figures  with  me." 

S^ator  Walsh,  of  Montana,  askeil  the  question : 

"Then,  when  the  gower  got  3.46  cents,  the  consumer  paid  15  cents? 

"  Mr.  GirrEfs.  Yes;  and  when  the  grower  got  nothing,"  referring  to  years  ago, 
under  the  old  rSglme,  "  on  the  consignment  basis,  when  he  got  red  ink,  the  con- 
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sumer  paid  15  ceuts.    Tbere  was  practically  no  diange  la  the  retail  price  of  rais- 
ins In  till  tlioBe  yearn,  frooi  the  liivestlKiitlou  that  we  have  made." 

I  want  to  read  fruui  \>ag&  122,  ns  to  the  Monrce  of  this  prosecution  brought 
ou  by  the  alleged  wliolenalers  and  fruit  pacltere  on  the  coast,  as  has  l>een  cited. 
This  Is  Mr.  Oiffen's  stateioeut : 

"  Coming  l>acli  to  tlie  30-ceirt  price,  we  were  criticized  for  tliia  price,  anil  Sir. 
Prenton  stated  to  you  tliat  the  wholesale  Jobbers  c-oniplained  to  the  Attorney  Gen- 
eral. Now,  I  waut  to  say  to  you  that  the  liiBi>lratlon  of  that  complaint  eaiue 
from  Fresno,  and  It  was  not  the  wholesale  Jobbers,  but  It  was  from  our  coaipetl- 
tors  In  Fresno.  It  was  the  voice  of  Jacob  crying  In  tlie  wilderness;  and  ne 
appealed  to  the  Attorney  General ;  but  it  wait  tbe  hairy  hand  of  Esnu  uianiiiu- 
latlng  things  ou  the  I'ucllic  coast  that  furnished  tlie  Inspiration  of  this  suit ;  awl 
there  Is  nobody  but  Mr.  I'teston  that  knows  tluit  better  than  I  do." 

And  1  want  to  say  in  this  record,  that  Mr.  Ullfen  told  me  personally  before 
coming  here  that  [he  chief  ttiei's  nf  this  cimiplalnt  were  the  wholesale  jobbers 
of  the  United  States  that  had  been  encouraged  tu  do  so  by  tlie  fruit  packers 
on  the  coust. 

Now.  right  here,  Mr.  ('balriiMU.  I  am  golug  tu  read  Int«  the  record  telegrams 
to  refute  all  of  this  argument  retgirding  the  assistance  that  the  cooperative  or- 
ganizations of  the  Ktato  of  Callfoiuia  liave  rendered  tliese  gentlemen  who  an 
oiiposing  moditlcatlons  of  tills  consent  deci'ee.  I  think  It  necessary  to  do  thl»  at 
this  time.  They  have  read  large  volumes  of  wires  and  letters  on  this  subject 
and  have  reitered  tiiem  verbatim  time  and  time  again  for  tbe  last  10  days,  rejv 
pcaentliig  tliat  some  of  these  gentlemen  liere  have  l>een  wired  authority,  aod 
were  representing  their  constituents,  the  growei's  in  tiielr  districts. 

I  am  going  to  read  a  wire  of  Se[iteint>er  IT,  1921,  from  Vlsalla,  Calif.;  that  Is 
in  the  San  joaquhi  Valley,  about  40  miles  south  of  Fresno.  It  Is  from  (be 
Swall  Laud  Co.,  addressed  to  Hon.  H.  M.  Daughertj-,  Attorney  General,  Senator 
Hiram  Johnson,  Senator  K.  M.  ijlioi-trldge.  and  Congressman  H.  E.  Barbour.  1 
don't  remember  of  Senator  Sbortrldge  reading  this  telegram. 

Tbe  Chaikman.  He  read  one  from  the  Swall  I>and  Co.,  I  am  quite  sure  lie 
did  so. 

Judge  Haike^b.  I  don't  recall  that  he  did. 

Mr.  Gbay.  I  would  Ulie  to  iuje<'t  It  at  this  time.    It  is  Just  a  short  one. 

The  Chaikuan.  I  think  It  has  gone  in  already,  but  I'ead  It  in. 

Mr.  Ubay.  I  don't  like  to  duplicate  these,  but  I  would  like  to  be  sure  that  It 
Is  in.    It  reads : 

■'  Fruit  men  of  CHllfornia  |)ractlcally  unanimous  for  modiUcation  of  packers' 
decree.  Allow  existing  orjiianlzattons  with  years  of  exi)erleuce,  efficient,  and 
economical  distribution  to  market  their  fralt.  Every  avenue  must  be  kept  open 
for  our  crops." 

Here  Is  another  telegram  duted  San  Francisco,  Calif.,  September  22, 1921 ; 
Hon.  H.  M.  Daoohebtt, 

Attomei/  Oeneral,  Department  of  Jnxliee,  ^\'a»hineton.  1).  C: 

This  association's  principal  source  of  supply  of  pears  to  canners  In  Cali- 
fornia. Many  canners  believe  modlflcatli>n  of  decree  would  bring  producer 
and  cons'umer  closer  together  and  Increase  Iwrth  demand  for  fruit  from  growers 
and  total  volume  of  business.  My  opinion  is  thej-  are  being  Intlmidnteil 
by  jobbers  to  whom  tliey  sell  canned  prwUict  and  coerced  through  strong  pres- 
sure here  to  send  you  wire  not  representing  their  real  views,  through  possible 
loss  of  certain  jobltei-s"  trade.    Itead  all  snch  telegrams  with  a  grain  of  salt. 

C.ILIFORMA   PEAB   GbOWEBS'   ASSOCIATION. 

Fbank  T.  Swett,  President. 
Here  Is  one  from  the  Sonoma  Farm  Center: 

Septembeb  21,  liilil. 
Hon.  H.  M.  Dauohebty, 

Attorney  General,  Waahinglon,  D.  C: 
The  members  of  the  farm  bureau  of  this  district  ask  that  the  packers'  decrfC 
be  modified  to  pei-mit  them  to  distribute  our  canned  and  dried  fruits.    We  want 
our  products  marketed  at  the  lowest  possible  cost  and  believe  every  chnnncl  "t 
trade  should  be  open  for  this  purpose. 

Sonoma  Fabm  Cehtrk. 
MoBBis    Levy,    Preaident. 
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Here  Is  one  from  the  Napa  County  Fruit  Growers'  AssDclatlon : 

Sefteuber  21.  1921. 
Hon.  H.  M.  Dal-qhebty, 

Attomeu  Qeneral: 
We  wish  our  fruit  (tlxtrlbuted  at  lowest  cost.    This  can  not  be  done  witJiout 
a  modification  of  the  deci-ef  to  permit  tlie  packers  dlstributMig  otir  products. 
Napa  Cocntt  Fbuit  Gbowiss'  Asbooiatior. 
BoBBBT  Smith,  PreHdeitt. 


TrSAMA,  Calif.,  Scpfenibcr  Jfi,  1921. 
Hon.  H.  M.  DAroHEHTY, 

Atlornei/  (Jeneral: 
Fruit  Inte rests  of  Callfornln,  wllli  exceptions  of  few  private  concerns  who  work 
with  wholesale  grocers,  eaniestly  desire  luodlflcatlon  of  packers'  decree  allowing 
those  efficient  and  economical  dlstributinR  organizations  to  market  our  products. 
We  have  ahead  of  us  tremendous  increase  In  production  and  need  all  possible 
outlet  to  avoltl  stagnant  markets  and  financial  disaster. 

VisALiA  Gbowers'  Association. 

San  Jose,  Cauf.,  September  20,  lOSl. 
Hi^n.  H.  M,  Daughebtv, 

Allorney  General: 
I  respectfully  and  earnestly  urge  as  a  grower  of  California  fruits  and  as  vice 
president  of  the  Growers'  Bank  of  San  Jose  that  you  exert  every  effort  at  your 
conunand  to  so  modify  the  decree  that  the  packers  may  again  resume  the  dis- 
tribution of  Califoi-nla  canned  KOods.  I  do  not  believe  the  people  In  the  East 
fully  realize  the  Injury  that  would  be  done  to  the  fruit  industry  of  California 
if  the  packers  were  denied  the  right  to  handle  California  canned  goods. 

George  Sinoi 


A  telegram  addressed  to  Cougressiuan  Curry : 

September  — ,  1921. 
hou.  cuas.  f.  curbv, 

House  of  RepTenentatlvea,  WaiMngton,  D.  C: 
We  wish  our  fruits  distributed  at  lowest  cost.    This  can  not  be  done  without  a 
modiBcatioii  of  the  decree  to  permit  tbe  packers  distributing  our  products. 

Napa  ConNTY  Fruit  Growers'  Association, 
Egbert  Smtth,  Pretident. 


San  Francisco,  Calif.,  September  16,  1921. 
Hon.  H.  M.  DAtJOHEBTT. 

Attorney  General: 
Santa  Clam  Valley  Growers'  Association,  with  a  membersiilp  of  300  fruit 
growers,  respectfully  petition  the  modlticatlon  of  the  packer  decree.    Fruit  grow- 
ers of  this  State  have  suffered  extensively  as  a  result  of  the  Government  de- 
stroying one  of  the  best  means  of  distribution  of  California  products. 

Santa  Clara  Valley  Growers'  Association. 
Frank  U.  Rbidt,  Secretary. 


PoBTLASD,  Oheg..  Nofcmbcr  15,  1921. 
Hon.  H.  M.  Dal'gherty, 

Attorney  General: 
Cooperative  fruit  organizations  should  be  afCorded  ei'ery  channel  possible  for 
marketing  products.   Modification  of  packers'  consent  decree,  permitting  them  to 
distribute  these  products  under  supervision  of  Secretary  of  Agriculture  would 
be  of  assistance  at  this  time. 

Western  Farmeb. 
Mr.  B.  F.  Faville  is  the  editor  of  that  journal. 
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A  teleKTBtn  from  the  California  Ciiltlvatw: 

Los  Akgelks,  Cauf., 

September  24.  19tl. 
Hon.  H.  M.  Dauohebtk, 

Attom^  General, 
ilaaj  Galifornla  fruit  KTowers  are  confronted  by  great  losses,  even  probable 
ruin,  unless  modification  uuiy  be  had  In  packers'  decree.  In  cooperating  to 
secure  market  for  canned  fruits  arranKemente  were  made  providing  economical 
distribution  in  addition  Increase  of  production  calls  for  greater  ratlier  than 
restricted  marketing  poBSlbilltes.  As  a  farm  paper  vitally  interested  in  the 
productive  iuterestB  of  Callfoma  we  urge  most  serious  consderatlon  of  modifi- 
cation of  packers'  decree. 

CAUiOBNlA.CUMTTATOl, 

By  C.  B.  Messknoeb,  Editor. 

Mr.  Smith.  What  was  the  date  of  that  publication? 
Mr.  Gbay.  September  the  24th.    .'Uiottier  telegram : 

Septembbb  19,  imi. 
Hon.  H.  M.  Dauohkbtt  : 

Cherry  growers  of  California  suffered  severe  losses  last  year  owing  to  lack 
of  markets.    Price  canned  cherries  low  with  no  demand. 

Fresli  msrkeis  quickly  glutted.  This  organization  believes  that  a  broad  and 
economic  system  of  distribution  is  esaential  to  succesa  Packers'  dlstribuUng 
organlsatioD  go  far  lo  stabilise  canned-goods  market.  We  ask  modification  of 
decree  in  Interests  of  California  producers. 

Santa  Claka  VALLuy  Cherby  Growebs  Association. 
A.  T.  Kiso. 


Sa:i  J08E,  Gauf., 
Sfptentber  24, 1921. 
Hon.  H.  M.  Dauqhebtt, 

Department  of  Justice: 
As  an  extensive  fruit  grower  of  this  State  and  realizing  the  necessity  of  pro- 
tection for  the  canning  industry  as  a  means  of  securing  to  us  a  fair  return  I 
urge  that  large  packing  industries  be  allowed  to  assist  in  marketing  canned 
products.    Kindly  assist  us  in  modi^lng  packers'  decree. 

S.  C  KlUBALL. 

I  might  say  that  Mr.  S.  C.  Kimball  Is  a  very  prominent  grower  in  my  dis- 
trict. 

A  tel^ram  from  San  Jose,  Calif. : 

Septeubeb  24,  192L 

Hon.  H.  M.  DAroHBanr: 

Being  a  representative  grower  of  the  \Vrlghts  district  I  respectfully  request 
that  you  do  your  utmost  to  modify  the  decree  preventing  the  packers  from 
handling  our  products.  A  low  distribution  cost  la  absolutely  essential  in  order 
■  u  Increase  consumption  and  the  large  packers  have  by  far  the  most  economical 


system. 


D.  D.  Embiit. 


8 AN  Jose,  Cauf., 

September  Si,  MI. 
Hon.  H.  M.  DAnoHEBTE: 

As  a  fruit  grower  I  am  vitally  interested  in  the  marketing  of  our  products 
and  respectfully  urge  you  to  use  your  Influence  in  modifying  the  decree  pre- 
venting the  packers  from  using  their  low-cost  distributing  system  in  handling 
our  canned  and  dried  frulta  In  endeavoring  to  build  up  a  means  of  delivering 
to  the  ultimate  consumer  our  rapidly  Increasing  production  we  must  consider 
low  cost  and  believe  that  of  the  large  packers  to  be  the  most  economical. 

F.  J.  Bkibt. 
These  are  all  from  growers,  as  you  can  see. 
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Skptbuber  21,  1921. 
HiBAu  W.  Johnson, 

United  State»  Senator,  Wa»Mnffton.  D.  C: 
The  very  best  Interests  of  botli  producers  and  consumers  will  be  served  by 
Immediate  modification  of  packers'  decree  to  take  care  of  1921  crop.    We  grocen 
absolutely  need  every  available  distribution  facility.     We  beg  to  request  favor- 
able and  early  action  on  said  modification. 

J.  J.  McDonald, 
Patt  President  Federation  of  Amertoon  Farmers. 


San  Jose,  Calif.,  September  30,  19U. 
Hon.  H.  M.  Daughbbtt, 

Attorney  General.' 
As  owners  of  five  ftult  tancbes  in  Santa  Clara  Valley  we  urge  you  to  do  every- 
tblng  possible  to  so  arrange  that  It  villi  be  possible  for  tlie  packers  to  faandl* 
California  canned  fruits.    If  possible  for  packers  to  handle  California  canned 
goods,  it  n-lU  seriously  and  adversely  affect  the  fruit  business  of  California. 
Lewis  Co., 
Stabb  Bruce,  Secretarg. 

San  Jose,  Cauf.,  September  16, 1921. 
Hon.  H.  M,  Daudherty, 

Attorney  General: 
After  careful  consideration,  I  believe  that  the  best  Interests  of  both  producer 
and  consumer  would  be  best  served  by  modification  of  packers'  decree,  as  tbe 
grower  absolutely  needs  the  distribution  made  available  thereby.    Our  growers 
respectfully  request  favorable  and  early  action  on  proposed  modification. 

S.  B.  Johnson, 
President  Growers'  Bank. 
He  Is  also  a  very  prominent  fruit  producer  in  tbe  Santa  Clara  Vatl^y. 

Los  Anoixeb,  Calif.,  September  28,  19S1. 
Hon.  H.  M.  DAUOHEBTr, 

Attorney  General: 
As  managing  director  Bay  Cities  Mercantile  Co.,  owning  19  chain  stores 
operating  southern  California,  I  recognize  need,  and  petition  the  modification  of 
the  packers'  decree,  thereby  Insuring  more  economical  distribution  foodstufb 
as  evidenced  when  formerly  handled  by  them.  President  has  said  more  bnsinesa 
in  Government,  less  Government  in  business. 

Bay  Cities  Mebcantile  Co., 
ES).  Stanton. 

Septembeb  24,  1921. 
Hon.  H.  M.  Dauohebtt, 

Attorney  General: 
Orcjiard  and  Farm,  California's  most  widely  read  farm  Journal,  believes 
producers  should  have  evei?  available  facility  fur  dietrlbutlou.  Iiiusmuch  as 
packers  are  now  under  control  of  Secretary  of  AKricnlture,  we  believe  so- 
called  consent  decree  could  be  safely  modified  as  to  distribution  of  California's 
agricultural  products.  Our  iK>sitIon  Ls  that  efficient  distribution  will  benefit 
ultimate  consumer. 

J.  C.  Knolun, 
Editor  Orchard  and  Farm. 

Sefteubeb  16, 1921. 
Hon.  H.  jr.  Daitohebtt, 

Attorney  General: 
As  chairman  of  the  State  legislative  committee  of  the  Farmers  Educational 
&  Cooperative  Union  of  America  of  California  and  af 
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vitally  loteraated  lu  coot^eratlve  marketlnic.  I  am  sending  you  this  telegram, 
earnestly  urglnfc  upon  your  consideration  the  necessity  of  modifying  the  decree 
regarding  the  handling  of  fanned  fruit  by  the  meat  packers.  In  my  opinion 
there  is  nothing  that  could  be  done  that  woul<l  be  so  iM'uphr'lal  to  the  (mlt 
growers  us  this  modlflciitlon,  and  at  the  same  time  It  would  reiiutt  In  loirer 
prices  to  the  consuiuer.  The  farmers  union  stands  Irrwocably  for  the  pi^lcy 
that  returns  a  fulr  price  to  the  producer  and  a  reaaonnhle  one  to  the- consamer, 

I,,   WOODABD. 

Chairmtm  Stale  Legislatiie  CiimmUtec  Farmers  Union. 

Septkudek  22,  1921. 
Hon.  H.  M.  Dacoh£btt, 
I  Allomey  General: 

We,  the  fruit  growers  of  Santa  Clara  Valley,  do  not  understand  why  we 
fruit  growers  of  California  should  be  derived  of  the  bt>aeDts  of  the  greaE 
distributing  system  of  the  big  packers.  Without  them  the  only  outlets  we 
have  are  through  the  wbulesale  grocers,  who  qwculate  In  our  products  and  add 
great  profits  before  sending  them  on  to  the  consumer.  The  packers  helped 
control  these  distributing  costs  and  can  send  our  fruit  at  low  cost  throughout 
the  world.  We  ask  you  to  modify  the  decree  and  allow  them  to  resume  tlie 
marketing  of  California  canned  and  dried  fru:ts. 

Joseph  W.  Setti.  Geo.  M.  Bbowu, 

C.  C.  Spaboub,  Alfred  L.  Bbows, 

E.  A.  SuriH,  F.  A.  Huntek, 

BtuCHEB  Fbuit  Co..  C.  F,  Johnson, 

OuAR  Oaks  Fbuit  Co., 

Qrowert  of  Santa  Clara  and  Mount  Vietc  Dtstricl. 


CENTEBVIU.E,  Calif.,  Beptember  23,  1921. 
Hon.  H.  M.  Dauohebtt  : 

Having  for  the  past  25  years  been  vitally  interested  in  the  fruit-growing 
Industry  of  Alameda  County,  Calif.,  hence  being  thoroughly  familiar  with 
producers  burdens,  for  the  sake  of  simple  Justice  to  one  of  the  class  who  feed 
the  world  and  can  not  fix  the  price  of  what  he  raises,  I  earnestly  request  that 
yon  eserclse  your  higli  ofllce  in  modifying  decree  now  preventing  packers  from 
handling  California  canned  and  dried  fruit. 

B.  C.  MiCKLE. 

TuLAkE,  Calif.,  September  23, 1S21. 
Hon.  H.  M.  Dauujiebty, 

Altoriieii  General: 
We  earnestly  lielleve  that  a  modifleation  of  the  decree  preventing  the  packers 
from  selling  and  distributing  our  canned  and  dried  fruits  is  for  the  best  in- 
terests of  our  fruit  growers,  and  we  respectfully  urge  such  action  be  taken. 
FiBST  National  Bank  of  Tui-abe.  Calif., 
By  W.  E.  DUNLAP,  Vice  President  and  Manager. 


Sakatoga,  Calif.,  September  87, 1S21. 
Hon.  H.  M.  Daughbbty, 

Attornej/  General: 
I  have  raised  fruit  in  Santa  Clara  Valley  for  20  years.  Have  made  careful 
study  of  marketing  problem.  Wish  to  call  your  attention  to  fact  that  Govern- 
ment action  prohibiting  meat  packers  from  marketing  our  products  deprived  us 
of  best  outlet  we  ever  had.  I  therefore  urgently  request  in  name  of  this  organi- 
zation modifleation  of  tlila  decree  to  allow  packers  to  handle  our  products. 

K.  V.  Gabboo, 
President  Farmers'  Educatiotial  an4  Cooperative  Union, 

Santa  Clara  Diviiion. 
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San  Jobe,  Cm.it.,  September  21,  1921. 
Hon.  H.  M.  Daugherty, 

Attomeu  General; 
Being  vitally  fntecesCMl  In  the  growtng  of  fruit  In  Oaliforala,  I  respectfully 
aril  for  the  modillcatlon  of  the  decree  for  the  packers  to  handle  cunnMl  and 
dried  fmits.  as  I  know  the  same  la  essential  to  our  welfare. 

F.  H.  Eastey. 

Septeuber  19, 1921. 
Hon,  H.  M.  Daugherty, 

Atlomev  Oeneml; 
We  fruit  growers  of  the  Sunnyvale  district  of  Santa  Clara  County  need  every 
channel  of  distribution  for  onr  Minnlng  fruits;  iiroduetlon  is  liicri-aBlng  every 
year,  and  unless  we  can  j^t  our  products  in  the  hands  of  the  couBuniera  nt  the 
lowest  possible  cost  we  can  not  avoid  tremendouB  losBes.  We  believe  that  the* 
economieal  marketing  organteatloQ  of  the  large  packing  couipaniee  should  be 
oaed  to  reduce  the  present  coat  of  dlstrlbutioit  and  reach  new  markets,  and  we 
therefore  urge  that  Uie  decree  preventing  the  packers  from  baudllng  our  pi-od- 
ucls  be  BO  niotlUied  as  tu  allow  them  to- market  our  fruit. 

C,  C.  Sp*xdino,     .  H.  G.  Stklling, 

Ajmembl^man  Forlii-fifth  Dittrict.  A.  P.  Frfeuan. 

F.  C.  WiLLBON.  F.  P.   MrCRAY. 

Ada  J.  Wright.  Mrs.  X.  B.  Scofield. 

A.  C.  Butcher.  W.  J.  Clements. 

Cupertino,  September  Sg,  1921. 
Hon.  H.  M.  Dauohebty, 

Attorney  General : 
As  a  terower  iiiyself  since  1886,  and  as  secretary  of  Cupertino  Apricot  firowers, 
I  protest  against  decree  preventing  packers  from  handling  California  canned 
and  dried  (rolls. 

H.  O.  H.  Sheliet. 

Hon.  HiBAM  JOHnaon, 

'Waihington.  D.  C: 
We  ask  .vour  support  in  Itehalf  of  the  nirdtfication  of  the  pnckprs'  decree  limlt- 
iDR  the  packing  interestK  In  The  handling  of  farm  produce  other  than  meat. 
We  have  built  canneries  and  paok'ng  plants  on  the  streninii  of  n  contract  with 
Armour,  which  is  not  yet  fulfilleil,  to  handle  onr  products.    If  this  modi  Heat  inn 
Is  not  granteil.  tt  would  mean  a  serious  loss  to  the  growers  of  California  fruits. 
TULABE  County  Farm  Bureau. 
AIJ.EN  Thompson. 


Hon.  H.  M.  DAUfiHERTY,  Atlorni 
Senator  Hibau  Johxson, 
8«)irtor  F.  M.  Shortridoe, 
Congressman  H.  K.  Basbuur, 

Wa»Mngton,  D.  C: 
Protect  California  fruit  croppi,  modify  packers'  decree.     Permit  experienced 
distributing  (Hincenis  continue  marketing  of  our  pack.    Markets  should  be  avail- 
able for  inci-eafled  prcductlnn.    Holdovers  must  not  occur  as  |>aat  season. 

W.  J.  Fuloham. 

Mr.  McKixKEY.  Where  is  that  fi'om.  please? 

Mr.  Gbav.  That  Is  from  Visalia,  as  I  state.  Mr.  Fulghnni  is  one  of  the  largest 
growers  of  canned  and  dried  fruts  in  Tulare  County,  also  a  director  of  the 
Live  Stock  Association  of  tile  State. 

Mr.  McKiNHEY.  Also  a  member  of  the  cooperative  canneries'? 

Mr.  Gray.  Also  n  member  of  the  cooperative  canneries ;  yes,  sir. 
Hon.  H.  M.  Daugherty: 

We  feel  certain  tliat  the  consent  decree,  which  eliminated  the  pncliera  as  dis- 
tributors of  fruit  products.  Is  very  detrimental  to  onr  growers'  market. 

Fabmerb  &  Merchants  National  Bank,  MorsT  View, 
WiLBDB  L.  Camp,  Pretident. 
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Sas  Jnst,  Calif.,  September  20,  1911. 
Hon.  H.  M.  Dauohebty, 

Attometi  General; 
Rt^resmtiug  an  organization  of  fruit  growera  numbering  130  metttbera  vltallj 
inter*wteil  In  the  welfare  of  the  fruit  industry  of  the  Saota  Clara  Valley,  m 
respectfully  urge  that  the  decree  prerentlufc  the  large  paelilng  Interests  frm 
iiandiing  uur  canned  and  dried  fnilts  be  m«>dlfied  so  that  we  growers  will  be 
benefltPd  by  their  extensive  means  of  distribution  through  bran«^  houses  ud 
refrigerator  cars, 

Kabl  a.  Fmrniacm. 
Secretary  of  the  Cuperttiw  Improvement  Club. 


Hon.  CiAXEKCE  Lea, 

Hovte  of  RepretentaHvei,  WiulHngton,  D.  C: 

The  members  of  the  farm  bureau  of  this  district,  producers  of  pears.  chenlM^ 
apples,  peaches,  and  prunes,  want  our  produ<;t8  distributed  to  the  consumers  at 
the  lowest  possible  tost ;  therefore  we  ask  euch  modiflcatlon  of  the  decree  whiek 
will  permit  the  packers  to  handle  our  canned  and  dried  fruits.  Advise  Attonu; 
General. 

Sonoma  Fab»  Centbk. 
HoBSis  I.EVT,  Pretident. 

Mr.  Daily.  Is  Klorris  Levy  in  more  tban  once? 

Mr.  Gbat.  I  don't  think  so.    I  have  not  read  a  telegram  from  him  before. 

Mr.  Daily.  Yes;  you  read  one  before. 

Mr.  McKiMNBY.  Yes. 

Mr.  Gbav.  W^l,  If  that  is  so,  he  has  Just  expressed  it  a  little  different  this 
time.    I  may  get  another. 

Mr.  McKiNKEY.  Mr.  Chairman,  wouldn't  it  clarify  this  if  he  indicated  each 
time  whether  they  were  members  of  the  Cooperative  Canneries! 

The  Chairuan.  Well,  Senator  Shortridge  read  a  lot  of  letters  and  telegraau 
here,  and  he  did  not  Indicate  whether  they  were  members  of  tlie  CallfomH 
Canners'  League. 

Mr.  McKiKNEY.  Aren't  you  Interested  In  this  point? 

The  Chaibkan.  Well,  I  don't  believe  it  is  a  disreputable  organization. 

Mr.  McKiBNEY.  No. 

The  ChaibmaH.  And  it  is  not  wroag  to  be  a  member  of  tlmt  organl^tion? 

Mr.  McKiBNEY.  Not  a  bit. 

Judge  Haineb.  Well,  how  is  it  material? 

Mr.  McKiNNET.  Well,  if  you  are  interested  it  is ;  If  you  are  not,  it  is  not. 

Judge  Haiker.  Weil,  we  will  be  glad  to  hear  from  you  wlien  he  gets  throagh. 
He  is  reading  these  telegrams  now.  You  have  got  a  right  to  put  on  your  re- 
buttal and  show  the  interest  of  the  witnesses,  or  their  hostility.  We  will  be 
glad  to  hear  from  you  when  he  is  through,  but  1  suppose  he  ought  to  have  aa 
opportunity  to  read  these  telegrams  now. 

Santa  Hosa,  Calw.,  September  21,  1921. 
Hon.  H.  M.  Daughbbty, 

Attorney  General: 
We  need  wider  distribution  for  our  cherries,  berries,  pears,  and  other  fruit 
Prices  paid  by  commercial  cannera  this  year  below  co^  of  production.    Our 
fruit  must  be  distributed  at  lowest  cost.     We  ui^e  modification  of  packers' 
decree  so  that  they  can  market  our  products. 
'  California  Cherry  Gsowebs'  AfisoriATTOH. 

F,  W.  Maddocks.  PrenMent. 
L.  A.  Fbbi,  SeoretarV- 


San  Jose,  Caup.,  September  2i.  1H2J. 
Hon.  H.  SI.  DAirGEEBTT; 

Being  a  representative  grower  of  the  Wrights  district.  I  reK|)ectfully  request 
that  you  do  your  utmost  to  modify  the  decree  preventing  the  packers  from 
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handlEng  our  prodiicts.    A  low  dlstrlbutioD  coat  Is  absolutely  (■xaential  iu  order 
to  Increase  consumption,  and  the  large  packers  have  by  far  the  moat  ecoDomlc&i 

D.  D.  BuEBV. 

Santa  Claba,  Calii-.,  September  19,  1921. 
Hon.  H.  M.  Dacoheitt: 

IB  view  of  depressed  business  conditions  throughout  the  country  and  the  pend- 
ing hard  times,  we  believe  that  every  effort  should  be  made  to  have  California 
fmllB  and  vegetables  delivered  to  the  consumers  at  the  lowest  possible  cost.  Our 
co<V)eratlve  organizations  endeavor  to  deliver  their  products  to  consumers  aa 
direct  as  possible  and  with  reasonable  profits  to  the  producers.  We  urge  you  to 
modI&  your  decree  so  aa  to  permit  the  large  packers  handle  and  distribute  our 
products. 

Santa  CrARA  County  Walnut  Gbowers'  As»oci.\tion, 
C.  J,  Pahks,  Secretary. 

SEPTSMBEn  19, 1821. 
Hon.  H.  M.  Dauohebtt  : 

Cherry  growers  of  California  suffered  severe  losses  last  year  owing  to  lack  of 
markets.  Price  canned  cherries  low  with  no  demand.  Fresh  markets  quickly 
gutted.  This  organization  believes  that  a  broad  and  economic  system  of  distrt- 
butloo  is  essential  to  success.  Packers'  distributing  organization  go  far  to 
•taUllze  canned  goods  market  We  ask  modification  of  decree  In  Interests  of 
California  producers. 

Sasta  Claba  Valley  Cherry  Growers'  A,sso<-htion, 
•      .        A.  T.  KiBo. 


Samta  Clara,  Calif.,  Heiitcmber  SO,  1921. 
Hon.  H.  M.  Dauoherttt 

As  a  grower  of  California  fruits,  as  president  of  the  Wllimx  Fruit  Co.,  and 
director  of  the  California  Pear  Growers'  Association,  may  I  request  that  yon 
^ease  exert  every  power  at  your  command  to  so  modify  the  deci-ee  that  the 
padiers  may  again  resume  the  distribution  of  California  canned  aud  dried  fruits? 
Itiq>ldly  maturing  young  orchards  make  Imperative  the  opening  of  new  markets 
and  tremendous  wrongs  would  be  done  our  growers  and  the  consumer  to  whom 
we  desire  our  fruit  delivered  at  the  lowest  iK>3sible  cost  without  adding  to  them 
the  profits  of  the  wholesalers. 

P.  A,   Wilcox. 

Napa,  Calif.,  September  2.},  1921. 
Hon.  H.  M.  Dauohixtt  : 

Realizing  that  we  growers  of  Carr 
decree  being  modlfled  so  as  to  allow  f 
dried  fruits,  we  respectfully  ask  for  the  same. 

James  Firth.  Geo.  W.  Rchafbb  &  Son. 

J.  F.  White.  F.  a.  Blackman. 

B.  H.  Long.  Hensy  Carreo. 

Howard  Litz.  Peteb  Lawsob. 


SoMOUA,  Calif.,  September  2i,  1921. 
HotL  H.  M.  Dauohebtt: 

Interested  In  the  growing  of  California  canning  fruits,  we  respectfully  ask  to 
hiTe  the  decree  allowing  packers  to  use  their  distributing  agencies  be  modified 
•>  we  may  receive  benefit  of  same. 

WnxiAM  O,  Post. 

G.  C.  RUBKE. 
J.  I.  KiSEB. 
E.  M.  CUTTEB  &  SoM. 
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SOKOMA,  Caup.,  September  2S,  1921. 
Hon.  H.  M.  Dauohebtt: 

B«in)c  a  fruit  fcroner  ot  Sonuma  and  being  in  tonob  wtth  tbe  condition  of  onr 
fruit  grnwers  here,  I  respectfully  ash  you  to  eiert  efery  means  to  liave  the 
decree  inmllfled  restricting  the  packers  from  handling  our  canned  and  dried 
frullH  through  their  chiinnels  of  dletrlbutlon. 

F.  T.  IiOWELI. 

SupereUer  Ftrat  District. 


SosoMA,  Calik.,  September  2.},  1921. 
Hon.  H.  M.  Daughebtv  : 

Realizing  the  importance;  of  tbe  distributing  syetem  of  tbe  packers,  as  secic- 
tary  of  Sonoma  Valley  Apple  Growers'  Association,  membership  100,  respectfall; 
ask  the  decree  be  modified  so  that  the  growers  of  this  district  will  receive  full 
benetit  of  the  packers'  channels  of  distribution. 

A.  J.  RuBKE,  Secretary. 

Napa,  Cauf. 
Hon.  H.  M.  Daughbbtt: 

We.  the  following  fruit  growers  of  Union  district.  Napit  County,  eamestlj 
urge  that  the  decree  preventing  packers  from  distributing  our  California  fruits 
be  so  modified  thai  we  can  receive  the  benefit  of  their  great  distributing  agenda 
This  Is  of  vital  Importance  In  getting  our  products  to  the  consniner  at  a  reason- 
able price. 

S.  H.  Wyckow. 

M.  B.  HESTon. 

S,  Kelly. 

O.  L.  Habmon. 

W,  M,  Fishes. 

W.  Ii.  Baixuad. 


Sabatooa,  Cai-if.,  September  S7,  1921. 
Hon.  H.  M.  Daughbbty  : 

I  have  raised  fruit  In  Santa  Clara  Valley  for  20  years.  Have  made  carefnl 
study  marketing  problem.  Wish  to  call  your  attention  to  fact  that  Government 
action  prohibiting  meat  packers  from  marketing  our  products  deprived  as 
of  best  outlet  we  ever  had.  I  therefore  urgently  request  in  name  of  this 
■  organization  modification  of  tbis  decree  to  allow  packers  to  handle  our  produtrts. 

R.  V.  Gabrod,  _ 
President  Farmers'  Educational  rf  Cooperative  Union. 

Santa  Clara  Divimon. 


Sonoma,  Cauf.,  September  S.J,  192/- 
Clarence  F.  Lea,  ' 

C(mgre»»man,  Wa&Mngton,  D.  G. 
As  a  grower  of  California  fruits  and  interested  In  tbe  canning  business,  after 
careful  consideration  I  respectfully  ask  you  to  use  every  effort  in  having  the 
decree  modified  giving  packers  the  distribution  of  our  canned  and  dried  fruits. 

C.  S.  Cditbb. 


>APA,  Calif.,  September  23. 1921. 
Hon.  H.  M.  Dauoherty  : 

As  the  director  of  the  Carneros  Farm  Bureau,  numbering  20  members,  we 
respectfully  ask  for  the  modification  of  tbe  decree  allowing  the  packers  to  use 
the  marketing  distribution,  as  the  problem  of  marketing  our  fruit  needs  sncb 
help. 

D.  W,  ROTHBOCK. 
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SoNOUA,  Calif.,  September  £j,  1921. 
CI^BE^'CE  F.  IjEA, 

Conj/reaiinan,  WosMngtott,  D.  C: 
In  tlie  iDterest  of  our  growers  and  produeem  of  fanning  fruits,  we  favorably 
request  earoest  and  early  action  on  proposed  modification  of  decree  allowing 
packei-s  distribution  of  fruits. 

Sonoma  Valley  Bank, 
Fbank  M.  Bvekis,  PreHdent. 

Sonoma,  Calif.,  September  24,  1921. 
Hon.  H.  M.  Dauqhkbtt: 

Having  an  intereet  In  two  canneries  in  Califotnia,  realizing  tlie  Importance 
of  modifying  tbe  decree  preventing  packers  from  ^|U-it>uting  canned  and  dried 
fruits,  I  respectfully  ask  for  the  modification  of  wi^me. 

E.  I..   Watt. 
Mr.  Gbay.  Mr.  Wbtt  is  a  member  of  tlie  California  Cooperative  Canneries,  I 
guess. 

Sonoma,  Calif.,  September  Si,  IBSt. 

CUBENCE  F.  T-BA,  M.  C. 

Wathington.  D.  C: 

We.  tlie  undersigned,  respectfully  ask  you  to  use  every  effort  in  having  the 
decree  modified  so  as  to  allow  tbe  packers  distribution  of  our  canned  and  dried 
fruits  from  California. 

Vbstal  Bbos. 

Now,  gentlemen  of  the  committee,  we  could  have  gone  on  and  got  thousands 
of  wires  If  it  was  necessary  to  get  individual  wires  from  growers.  Theee 
gentlemen  have  set  up  that  they  have  so  ably  and  wonderfully  Tepregented  the 
cooperative  organizations  of  California,  and  I  contend  that  they  have  not  done  so 
by  legitimate  means.  They  have  pretended  liere  to  represent  them  because  of 
the  fact  that  the  Dried  Fruit  Association  of  California,  which  has  In  its  mem- 
bership the  California  Associated  Balslii  Co.,  tbe  Prune  and  Apricot  Association, 
the  P^ch  and  Fig  Growers,  and  like  organizations,  have  been  getting  together 
for  tbe  purpose  of  standardization  of  fruits,  for  the  pnrpose,  as  this  organization 
of  dried  fruits  association  Is  formed,  of  taking  up  matters  of  freight  ad.iust- 
ment,  freight  rates,  and  handling  of  boies,  and  facilities  for  marketing,  etc., 
marketing  conveyances,  and  it  is  quite  a  problem  out  there,  and  those  fruit 
aasoctatlona  have  to  do  with  the  working  ont  of  those  problems  many  times.  It 
is  not  for  the  purpose  of  a  representing  of  tbe  growers'  interests  in  any  regard. 
It  Is  simply  for  the  handling  of  the  problems  that  come  up  from  day  to  day 
pertaining  to  the  transportation  and  standardl7,atlon  of  fruits  and  packages, 

I  want  to  rea<l  into  the  record,  while  I  am  reading  here,  a  letter  from  the 
Federal  Grocery  Co.,  of  Los  Angeles,  Calif.  These  are  wholesale  grocers. 
[Reading:] 

"IjOS  Angelbs,  Calif.,  September  2S,  1921. 
"Hon.  H.  M  Dauqhebtt, 

Attomej/  General  'nnshingtoa  D   C 

"Deab  Sib  Note  by  the  newspapers  that  there  is  considerable  agitation  on 
over  an  attempt  to  modify  the  packers  consent  decree.  I  am  engaged  in  the 
retail  business  through  the  operation  of  80  chain  stores  " — 

While  I  said  thev  are  wholesalers  they  are  wholesale-retailers  in  a  way — 
"to  the  extent  of  seieral  million  dollars  anntiallv  and  have  given  the  mattet 
«ome  thought  and  believe  I  have  aM>riBed  mvself  of  the  facts  pretty  thoroughly, 
and  I  want  to  go  on  record  as  stating  that  this  corporation  is  heartily  In  favor 
of  tbe  modification  of  the  decree. 

"  I  have  been  in  the  retail  business  for  some  years.  I  have  seen  the  coming 
of  the  automobile  and  a  few  other  modem  inventions  in  my  day.  all  of  which 
have  been  decried  by  the  men  whose  monetary  Interests  were  most  affected. 
Such  a  class  are  always  willing  to  stop  the  march  of  progress.  We  are  being 
governed  by  8  Republican  administration  at  this  time,  and  under  the  guidance 
ot  the  G.  O.  P."— 

Tou  know  what  that  Is — 
"is  not  a  good  time  to  stop  the  march  of  progress.    The  man  most  affectecl 
by  the  modification  of  the  packers'  consent  decree  Is  naturally  tbe  whole- 
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ule  grocer,  a  cominittee  of  whoto  Game  before  our  State  convention  of  retail 
grocers  a  few  days  aKo  and  Hdmitted  to  ub  tliat  their  operating  expenses  had 
gone  hltcher  than  tbeir  proflta.  If  such  la  the  case,  there  must  be  Homething 
radliAlly  wrong  with  tlie  dlgtrlbutlon  of  foodstuffs  through  the  medium  of  the 
wholesale  grocer. 

'•  Our  ftood  President  saW,  when  he  took  the  oath  of  office,  '  More  buslnen  In 
governnieut  and  less  government  In  business.'  Here  Is  a  wonderful  oi^fortonlty 
to  take  the  Governinent  out  of  business. 

"  Which  la  the  ereiitest  menace,  I  would  ask — to  allow  the  packers  to  have 
control  over  food  commodities,  or  a  combination  of  the  National  Wholesale 
Grocers'  ARBoclatlon  iind  the  National  Specialty  Manufacturers'  Aesoclation? 
I  have  come  in  contact  with  both  in  the  past  10  years  to  a  large  extent,  and  the 
packers'  methods  of  doing  business  have  been  the  ones  that  appealed  to  me. 
because  they  know  what  ttiey  are  doing,  and  the  other  fellows  have  been 
guessing  nt  it  most  of  the  fljie.  as  they  adnvltted,  In  a  meeting  held  in  June  In 
the  Congress  Hotel,  Chicii^a?*"  transcript  of  which  will  be  very  Interestii^ 
reading  to  you,  and  the  results  oC  which  meeting  were;  'The  patient  la  sick; 
where  Is  the  doctor?' 

"  We  had  a  good  example  of  the  Inefficiency  of  the  present  method  of  dlstri-, 
bntlon  by  the  wholesale  grocer  laat  year,  when  warehouses  were  bulging  with 
canned  goods  and  the'r  distribution  broke  down  completely  and  wn;  unable  to 
carry  the  burden,  with  the  consequence  that  the  canners  went  direct  to  the 
retail  trade  and  the  greater  part  of  the  pack  was  cleaned  up.  as  I  understand 
from  the  big  cnnnera,  through  the  media  of  the  chain  stores.  Certainly  in  n 
time  like  tbls  the  most  direct  method  of  food  distribution  can  not  be  decried 
by  anybody  who  wants  to  give  fuU  assistance  toward  getting  the  country  back 
to  a  normal  condition,  and  the  more  middlemen  that  are  eliminated,  with  their 
costly  overhead,  the  more  direct  tlie  distribution.  You  fully  realize  that  the 
overhead  on  the  whole  Industrial  and  commercial  Industries  of  tb"a  country 
to-day  Is  overtased,  and  we  can  not  help  but  believe,  and  sincerely  so.  that  a 
mddtflcation  of  tlie  packers'  consent  deecree  is  one  of  the  many  big  steps  that 
will  have  to  he  taken  by  the  Republican  I'arty  to  undo  the  polifcal  entangle- 
m«its  of  our  Democratic  friends,  who  got  their  nose  into  everybody's  business 
during  their  recent  reign,  before  the  country  can  be  brought  back  to  a  normal 
system  of  distribution. 

"  I  did  not  intend  to  launch  into  a  lengthy  dissertation  of  this  subject,  but 
I  only  wish  I  could  meet  you  Individually,  for  my  past  10  years  of  experience 
In  dealing  in  foodstuffs  between  the  combinations  I  believe  would  be  of  Interest 
to  you,  and  It  is  from  this  past  experience  that  I  am  witling  now  to  state  that 
a  mmltfleatlbn  of  the  packers'  consent  decree  is  not  only  fair  and  just  at  this 
time  but  a  step  toward  furtJier  reconstruction,  and  to  deny  the  motllflcation  I 
sincerely  believe  would  he  poor  evidence  of  the  fact  that  the  Republican  Part.v 
want  to  take  Government  out  of  business. 
"  Yours  very  truly, 

(Signed)  "J.  A.  Dai.ey,  President." 

This  man  must  be  a  Kepublican. 

Now,  along  the  line  of  these  wires,  gentlemen,  that  I  have  read  here,  ami 
due  to  the  fact  that  there  has  been  so  much  stress  laid  upon  the  canners,  their 
interest  in  the  growers'  Interests,  and  due  ta  the  further  fact  that  Mr.  Camp- 
bell is  here  representing  the  California  Cooperative  Canneries,  of  which  he  Is 
manager.  I  want  to  say  that  1  had  some  little  experience  in  assisting  this 
organization  in  organizing.  I  have  taken  an  active  and  prominent  part  In  the 
organizing  of  fruit  interests  In  California,  and  farm  bureaus,  etc.  I  have 
donated  weeks  an<l  months  of  my  time  in  organizing— in  assisting  to  organize, 
rather — the  Baisln  Growers'  Association,  the  Peach  and  Fig  Growers,  the  Prune 
and  Apricot  Associatimi,  etc.  And  when  this  organization,  which  so  vitally 
affects  the  canning  organizations  of  the  State,  came  in,  I  likewise  donated 
much  of  my  time  and  assisted  In  their  organizing. 

In  1919  I  was  asketi  by  the  management  of  the  California  Coofjerative  Can- 
series  to  ntanage  the  delivery  of  some  6,000  tons  of  peaches  out  of  Vlsalla. 
To  defend  themselves  against  the  resistance  of  the  canning  trade  in  Tnlare 
County,  there  was  formed  the  Tulare  County  Peach  Canning  Association,  many 
pf  the  members  of  which  I  have  read  wires  from.  These  growers  got  together 
and  pooled  their  fruit.  They  did  not  and  could  not  afford  to  buy  canneries, 
but  they  pooled  their  fruit.  Profits  were  made  off  their  product.  Many  times 
the  California  Packing  Corporation  bought  It.  In  fact,  they  had  so  freqaently 
dene  this  that  they  seined  to  think  that  tbey  had  a  Ood-glven  right  to  be  the 


vGoo^lc 


PACKBBS'   CONSENr  DBGRBB.  62S 

only  ones  tliat  might  aubmll:  a  bid  for  tlila  fruit.  And  previous  to  tbls  tb'ere 
had  never  been  a  cooperative  canning  Instttudoa  Id  the  State  of  California  of 
Eucb  Imponance  as  the  oae  netv  being  attacked. 

Mr.  Breed.  What  one? 

Mr.  Gbay.  The  'California  Cooperative  Canneries.  I  thank  you,  Mr.  Breed. 
So  the  management  of  the  California  Cooperative  Canneries  asked  me  to  go  to 
this  conference,  which  was  held  at  Visalia  at  the  city  auditorium  about  the 
4th  of  June,  If  I  remember  correctly,  and  place  a  hid  for  them. 

Mr.  Bbei».  What  year? 

Mr.  Gray.  The  4th  of  June,  1919.  And  place  a  bid  for  them  on  this  pool. 
And  aa  is  the  usual  process  aiiionR  business  men,  to  get  together  on  a  price, 
and  as  has  been  customary  many  t'niea  by  the  Calirorniu  fruit  packers,  to  my 
personal  knowledge — when  I  was  seen  coming  into  the  hotel,  at  which  place 
most  of  the  gentlemen  who  were  going  to  offer  bids  on  this  pool  were  staying, 
1  was  accosted  by  one  Leslie  S.  Smith,  who  had,  I  am  sure  from  the  tone  of 
bis  conversation,  already  aligned  himself  with  the  other  proposed  bidders  on 
this  pool.  Mr.  Smith,  whom  I  know  very  well  as  a  canner  at  Armoua,  my  own 
town,  asked  me:  "Gray,  what  are  you  doing  over  here?"  "Oh,"  I.  said, 
"1  don't  know.  I  don't  know."  T  evaded  him  soniewhat  And  he  was  cog- 
nizant of  the  fact,  however,  that  I  had  come  there  for  the  purpose  of  putting 
in  a  bid  for  the  California  Cooperative  Canneries,  as  it  had  been  quite  widely 
noised  around.  So  he  said  r  "  Now,  Gray,  what  are  yon  going  to  offer  for  this 
fruit?"  "  Oh,"  I  said,  "  I  don't  know  yet.  I  haven't  received  my  final  con- 
firmations, which  1  hope  to  receive  about  1  o'clock."  "  Well,"  he  said,  "  you 
know  we  want  to  get  together  on  this  thing,  and  the  other  boys  are  flguring 
out  a  price  of  about  S90  on  this  fruit ;  55o  to  $60,  not  over  $60.  And  what  do 
you  think  about  it?"  "Oh,"  I  said,  "I  don't  know.  I  haven't  jaade  up  my 
mind,  and  in  fact  I  am  acting  under  the  directions  of  those  that  1  represent." 

Tlie  bid  was  placed  about  2  o'clock,  secretly,  of  course.  In  secret  bids,  and 
the  price  that  was  bid  by  the  California  Canneries,  that  was  In  keeping  wltb 
the  price  received  for  canned  fruits  from  the  trade  at  tiiat  time — the  price 
named  by  the  Cooperative  Canneries  was  $92.50  on  cling  peaches,  all  varie- 
ties, including  lemoti  clings,  which  are  said  to  be  "lemons"  in  the  canning 
business,  and  $55  for  free-stone  peaches. 

Itook  delivery  on  that  fruit  and  opened  an  office  in  Visalia,  had  some  55  or  60 
men  under  me  in  delivery,  covering  some  seven  or  eight  stations  in  the  county, 
at  which  points  the  fruit  was  received  from  the  growers,  and  trucked  to  cen- 
tral points  for  shipment. 

'The  Chairman.  Who  did  you  aay  bought  that? 

Mr.  Gbay.  The  California  Cooperative  Canneries. 

The  Chaibman.  I  thought  yoii  said  the  Callfomia  Packing  Corporation. 

Mr.  Gray.  No;  tlie  California  Cooperative  Canneries.  The  California  Pack- 
ing Corporation  had  previously  bought,  many  times,  and  they  thought  tbey  had 
preferred  rights. 

The  Chaibuan.  Well,  I  thought  you  said  the  California  Packing  Corporation. 

Mr.  Gbat.  No  ;  It  was  the  California  Cooperative  Canneries. 

Mr.  Breed.  You  bought  the  fruit,  in  other  words? 

Mr.  Gbay.  No;  I  did  not.    The  California  Cooperative  Canneries. 

Mr.  Breed.  Well,  I  meant  the  California  Cooperative  Cannwles. 

Mr.  Gbat.  The  California  Cooperative  Canneries  bought  the  fruit,  yes.  sir. 

The  task  of  delivering  some  6,000  tons  of  fruit  was  some  job,  and  considered 
so,  and  m  fact  I  knew  it  when  I  took  the  job,  and  a  sort  of  an  Intimidation  by 
the  local  representatives  of  the  packing  corporation  was  brought  upon  me  by 
such  assertions  as  these :  "  Gray,  you  ai-e  crazy  for  taking  a  Job  like  this.  You 
know  that  you  can  not  get  enough  cars  to  ship  out  6,000  tons  of  fruit  out  of 
Visalia,  and  handle  it  without  great  loss.  And  if  you  are  made  to  take  a  loss 
on  this  thing  your  reputation  will  be  seriously  impaired."  Not  that  my  repu- 
tation was  worth  so  much,  however. 

But  this  delivery  was  made— to  settle  the  argument  about  that— this  delivery 
was  made,  and  I  afterwards  learned  from  the  books  of  the  California  Coopera- 
tive Canneries,  as  a  member,  that  there  was  a  clear  profit  of  something  like 
$6000,  In  rough  figures,  over  and  above  all  the  expense  of  this  tremendous  haul 
from  Visalia  to  San  Jose.  $6,000  as  a  net  profit.  And  I  want  to  tell  you,  gentle- 
men, that  there  never  had  been  offered  a  price  even  up  to  *fl0  per  ton  for  cling 
peaches  previous  to  that  time  in  the  San  Joaguin  Valley,  covering  a  period  of 
some  thirty  years,  to  my  knowledge. 
101416—2; 
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My  mind  le  well  made  np  on  this  matter  that  there  waa  an  attempted  coUu- 
■lOD  among  th  cantiliiK  iatereata  of  the  State  of  California,  the  packing  corpora' 
tfon  Inclnded.  to  oran-d  the  growera  down  there  at  aoiiif  $82.00  below  the  prii« 
that  they  could  have  paid  on  thia  product  and  still  make  ahout  (1  per  ton  prtdt; 
or  $6,000  on  the  6,000  tone. 

Further,  the  nest  aprlog  1  went  to  Modesto,  about  the  middle  of  Febmary. 
and  organised  the  California  Cooperative  Cannerleii'  plant  there,  or,  rattier. 
organized  the  local  association  of  the  California  (kmperutlve  Canneries,  wliich 
Is  designated  as  the  Stanislaus  County  Fruit  Gi-owers'  AsMiioiatlon. 

Mr.  fluiTH.  Do  you  object  to  teUlng  us  ime  thing  there? 

Mr.  GaAT.  No. 

Mr.  Shitk.  Vou  spoke  of  that  profit.  Was  that  the  canning  company  tl)at 
made  that  profit,  or  simply  hy  the  haul? 

Mr.  OiAT,  The  haul? 

Mr.  SurTH.  Yes;  the  distribution  of  the  fruit? 

Mr,  Obay.  The  cannnlg  company  made  the  profit. 

Mr.  auiTH,  The  canning  company  made  the  profit? 

Mr.  Ghat.  Tes. 

Mr.  Smith.  Have  you  charged  up  all  overhead  of  every  kind? 

Mr.  Geay,  Tes ;  charging  up  all  overhead  of  every  kind. 

Mr.  SMrrK.  interest  on  their  plant  and  everythluH  else? 

Mr.  GaiT.  Yes ;  and  a  very  excessive  sum  set  aside  for  depreciation  besides. 

Mr.  SuiTH.  What  year  waa  that? 

Mr.  Gray.  1019,  the  summer  of  1919.  And  this  $6,000  was  diHtrlbuted  to  the 
Santa  Clara  Growers'  Association  members  or  to  the  members  of  the  coopera- 
tive canneries,  which  was  then  the  only  organization  in  existence — growers' 
organization. 

I  went  to  Modesto  In  February  of  1920  and  there  organized  some  185  growers 
Into  the  Stanislaus  County  Growers'  Association,  which  In  the  local  organization 
that  goes  to  make  up  with  other  local  organizations  the  California  Cooperative 
Canneries.  A  similar  plan  as  has-  been  adopted  by  the  raisin  association  in  its 
organization. 

I  spent  the  first  week  In  getting  Interests,  financial  and  otherwise.  In  sym- 
pathy with  the  organization  of  s  cooperative  canning  association — the  news- 
papers, for  instance,  and  hanks,  etc.,  and  felt  they  were  with  me  when  I 
had  finished  propounding  my  arguments  to  them,  as  there  was  a  very  stub- 
bom  attempt  on  the  part  of  the  canning  Interests  of  the  State  of  California 
to  resist  this  one  more  encroachment  upon  their  interests  by  cooperation. 

The  fruit  packers  of  CuIifomlB  had  been  driven  out  of  the  peach  bnsinews 
the  raisin  business,  the  prune  and  apricot  business,  the  fig  business,  etc. 
Most  all  of  our  California  products  arc  handled  to-day  by  cooperation — some 
42  organizations,  with  a  membership  at  70,000  growers  in  California,  Oregon, 
and  Washington. 

In  three  to  four  weeks'  time  I  had  brought  these  growers  together,  and  hftd 
raised  two  hundred  forty  and  some  od<l  thousand  dollars  for  the  building  of 
this  plant.  It  was  put  up  and  the  crop  of  that  district  was  handled  very 
satisfactorily  that  year,  and  even  more  satisfactorily  this  past  season. 

The  price  that  was  being  offered  hy  the  Packing  Corporation,  Pratt  Iflwe, 
L.  W.  Hume  k  Co.,  and  other  local  cnnnlnR  interests  was  $37.50  to  $40  per 
ton  for  cling  peaches.  In  fact.  In  conversation  with  several  of  these  canntnE 
interests  they  said,  "  Oh.  this  season  Is  different  than  last  year.  It  is  impossible 
to  pay  more  than  this  price  for  canning  cling  peaches."  As  soon  as  I  waa 
discovered,  however,  by  tliese  gentlemen,  the  price  Immediately  began  to  rise, 
and  the  further  1  progressed  with  the  organization  In  getting  the  growers 
together  the  higher  the  price  went,  until  about  two  months  afterwards  tbe 
canners  were  offering  from  $80  to  $85  for  cling  peaches  In  that  district.  Or, 
In  other  words,  the  price  was  doubled  in  this  regard.  And  before  tbe  can- 
ning season  was  over  these  canning  interests  of  that  particular  locality,  aod 
those  who  came  In  from  tbe  outside  to  purchase,  were  paying  as  high  as  $100 
per  ton  for  canning  cling  peaches. 

Now,  I  am  reciting  these  facts  as  I  know  them  to  be.  to  show  you  how 
stubbornly  these  gentlemen  handling  the  manufacturing  of  the  growers'  proil- 
nct  will  resist  cooperation,  and  give  inducements  to  the  growers  that  are 
being  organized  to  stay  out  of  these  organizations. 

Mr.  Okay.  In  this  connection  of  the  pressures  that  have  been  brought  to  bear 
by  the  canning  Interests,  and  because  I  believe  Oiat  Is  to  be  their  last  stand, 
eo  to  speak,  against  cooperative  interests  ()f  California,  I  want  to  rend  you  en 
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eieerpt  from  the  Pacific  Banker,  to  sliow  how  far  these  geiitlemen  liave  gone 
to  even  eftect  the  financial  Interests  of  the  State  of  California  and  to  hilng 
some  pressure  to  bear  against  them,  the  same  pressure  against  them  tliat  Is 
brought  to  bear,  so  to  speak,  iipoa  copperatlve  associations  In  CaliforuU.  In 
tb.e  iHsne  of  October  27,  1821,  of  the  Faciflc  Banker,  which  Is.  I  take  It.  the 
nllirial  orfctin  of  the  hanking  Interratn  of  California,  is  an  Item  headed  "  Food 
Cancers'  Directors  on  Bank  Boards.''  Ttiat  is  the  caption  of  the  article.  The 
article  Is  as  follows: 

"  The  election  a  few  days  ago  of  Leonard  E.  Wood,  vice  president  of  the 
California  Packing  Corporation,  as  a  director  of  the  recently  organized  Liberty 
Bank,  directed  attention  to  ttie  fact  that  the  big  foodstuffs  packing  enteiiirise 
Is  well  represented  on  the  directorates  of  San  Francisco  banks.  Wood  is  the 
ninth  member  of  the  packing  corporation's  board  of  directors  to  become  a  bank 
ilirector.  3.  K.  Anusby,  chairman  of  the  packing  corporation  board,  is  "  director 
of  the  Mercantile  Trust  Co.  and  of  two  Marin  County  banks.  J>ank  B.  Ander- 
son, chairman  of  the  packing  company's  financial  committee,  is,  as  everyone 
knows,  president,  of  the  Bank  of  California,  N.  A.  Two  other  packing  company 
directors.  Richard  I.  Bentley  and  F.  D.  Madison,  are  associated  with  Anderson 
on  the  Bank  of  California  dli'ectorate.  M.  J.  Fontana,  dean  of  Pacific  Coast 
fruit  catiners  "— 

Which  1  will  comment  on,  is  now  affiliated  with  the  new  California  Packing 
Corporation — 

"  Is  a  packing  company  director  and  vice  president  of  the  Italian- American 
Bank.  Still  another  packing  corporation  director.  William  Fries,  is  on  the 
board  of  the  Humboldt  Savings  Bank.  The  other  packing  corporation  directors 
who  are  also  on  bank  directorates  are  W.  J.  Hotchkiss,  of  the  Merchants' 
N'ational  Board,  and  John  Lawson,  of  the  Merchantile  Trust  Co." 

I  read  that,  gentlemen,  to  show  you  how  those  Interests  are  encronchlng  npon 
the  flnanctnl  associations  and  financial  concerns  of  California,  and  I  will  later 
refer  to  some  refusals  on  the  part  of  certain  banlcs  to  Bnance  this  very  organ- 
ization that  we  are  considering  here,  the  California  Cooperative  Canners. 

I  now  Just  briefly  want  to  go  over  the  statistics  as  to  the  beueflt  of  cooperative 
farming  to  the  farmers  of  the  Nation,  as  I  believe  is  naturally  the  effect  of  this 
packers'  consent  decree  on  the  fanner  and  his  Interests. 

■  I  have  before  me.  from  the  Bureau  of  Census,  Department  of  Commerce,  the 
statistics,  which  read  as  follows  In  the  caption;  "Cooperative  &iii"beting  and 
Pnrchasing  by  Famiei-s  in  the  United  States."  That  Is  tlie  caption,  and  I 
krant  to  call  your  attention  to  ft  paragraph  In  that  paper,  as  follows : 

"The  lai^est, total  sales  were  reported  from  the  following  States;  Oslifornia, 
$127,990,981;  Minnesota,  S82,760,4,'>9 ;  Iowa,  $59,403,826;  Ulinols,  .$47,920,487; 
Xew  York.  *44.906.247;  Nebra^a,  $44,755,140;  Kansas.  $44,290,957." 

Judge  Haipjer.  What  is  that? 

ilr.  Okay.  This  is  the  cooperative  marketing  of  the  Nation  as  cited  by  some 
few  States ;  not  all  of  them. 

Judge  Haineb.  What  commodities  does  that  Include? 

Mr.  Gbat.  All  farm  commodities. 

.ludge  Haines.  Ail  farm  commodities? 

Mr,  Gbat.  Yes,  air. 

The  total  number  of  farniN  in  the  United  States  Is  6,448,343 ;  the  farms  re- 
porting number  S11.383 ;  per  cent  of  all  farms.  7.9 ;  that  is  the  percentage  of  the 
fnrius  reporting.  The  total  amount  of  tbese  sales  through  cooperative  market- 
ing of  farmers  Is  $721,983,639,  or  an  average  per  farm  of  $1,412. 

Next  I  want  to  just  cite,  and  we  do  so  with  pride,  that  Wf  have  two  counties 
in  (California  that  stand  the  highest  In  the  United  States  for  production.  It 
is  very  significant,  due  to  the  fact  that  California  la  the  greatest  cooperative 
marketing  State  In  the  United  States,  as  I  believe  will  be  borne  i)ut  by  these  two 
figures. 

The  Chaibuan.  Pardon  me,  Mr.  Gray,  but  I  noticed  Just  a  few  days  ago  one 
of  the  statements  Issued  by  the  Census  Bureau  which  showed  that  Lancaster 
<'ount.v,  Pa.,  was  then  in  the  fifth  class  as  among  the  rich  counties  in  the 
Vniteil  States,  If  you  have  those  counties  and  figures  there,  I  would  be 
(flad  if  you  would  give  them. 

Mr,  Gray.  I  will  read  the  first  five  In  this  list. 

The  Chairmai«.  Xes ;  do  so. 

Mr.  (iRAtf.  This  Is  from  the  Bureau  of  Census,  Department  of  Commerce, 
and  is  release<l  on  November  14.  1921.  The  five  leading  counties  in  the  United 
States  are  as  follows:  First  is  Los  Angeles  County,  Calif.,  with  an  amount  In 
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TOluf  of  crops  miii  llve-stook  proilnrtu  of  iTi'iiQflSQ;  necond  Is  Fresno  Countj', 
Cfllif.,  with  an  ngKi^RUte  value  of  crufn*  anil  ilve-stock  products  of  $55,110,101; 
third  Is  Aroostook  County,  Me.,  with  a  total  value  of  crops  and  llve-Btock  prod- 
ucts of  $54,376,256;  nest  Is  Hiin  JoanniH  Couuly.  Calif.,  with  a  total  value  n[ 
croiis  and  live-stock  priMlucts  of  $41,191,240;  flftli  Is  Lancaster  County.  Ph., 
wltli  Q  total  value  of  cropH  and  llve-atock  products  of  $49,770,212. 

The  Chairuak.  That  count?  used  to  be  first. 

Mr.  Gbat.  Yes;  very  fortunately  we  have  three  out  of  the  live  leading  comi- 
ties, Mr.  Chnlruian.  Still  I  conteiid  that  CallTorDifl  Is  one  of  the  forpmusi 
States  in  cooperative  marketing. 

From  the  same  IK-partnient  of  Commerce,  Bureau  of  the  CensuB,  released  on 
.\uKust  15, 1821,  I  rend  an  excerpt  as  follows : 

"  III  the  census  reports  a  distinction  Is  luade  between  farmers  operating  tbeir 
own  land  only  and  farmers  who  hire  some  land  iu  addition  to  that  which  they 
own.  The  former  are  classified  as  'full  owners'  and  the  latter  as  'part 
oivners."  The  number  of  farms  operated  by  full  owners  In  1920  was  3,363,548. 
and  the  number  operated  by  part  owners  558549.  In  1910  3,354,897  farms 
were  reported  as  operated  by  full  ownei-a  and  593.820  by  part  owners.  There 
was  therefore  an  lucrease  of  11,649,  or  0.3  per  cent,  iu  the  number  of  farms 
operated  by  full  owners  and  a  decrease  of  35.276,  or  5.9  per  cent,  in  the  numher 
operated  by  part  owners." 

The  point  I  ivant'to  draw  out  here,  gentlemen,  is  that  due  to  the  fact— I 
believe  I  can  say  it  U  due  to  the  organisation  of  farm  associations  in  tbe'Cnlted 
States — there  has  been  a  tendency  among  the  farmers  to  operate  their  own  laail, 
rather  than  being  absent  landlord  fanners.    That  shows  a  good  tendency. 

The  Chaikuan'.  I^t  nie  ask  you  a  question  there:  Are  farming  organizatloaa 
in  eslateiice  In  those  countries  that  have  made  so  much  progress  In  their  pro- 
duction? 

"Mr.  Gray.  Yea,  sir. 

The  Ch.uruan.  That  is.  In  Fremio  and  Los  Angeles  Counties.  Calif.? 

Mr.  Grav.  Yes,  'ill.  Chairman ;  I  think  I  understood  your  question. 

The  Chairman.  I  asked,  la  there  a  cooiwrntlve  organization  In  existence  to 
any  extent  in  those  countries? 

Mr.  Gray.  More  than  Iu  the  other  countries,  I  think.  I  will  say  that  the  suc- 
cess of  Los  Angeles,  that  puts  it  to  the  head  of  the  list,  is  due  to  the  Callfoniia 
Fruit  Exchange,  which  Is  the  organization  of  the  citrus  fruit  growers.  I  have 
a  little  data  on  that  which  I  will  use  later.  And  the  Fresno  County,  being 
next.  Is  the  locatlin)  of  the  raisin  growers,  which  Is  the  nest  largest  organlza- 
llon  in  the  State.  San  -Tuaquin  County  Is  very  prominent  because  Of  its  dairy 
cooperative  organizations. 

1  have  some  flgures  from  the  Depaitment  of  Connnerce.  Bureau  of  the  Census, 
ivleasMi  on  .Tannnrv  22,  1921.  and  desire  to  read  an  excerpt  or  two  from  that 
liuiletlu.     [Reading:] 

"  Improved  land  In  farms  includes  all  land  regularly  tilled  or  mowed,  land  tn 
pastui-e  which  has  been  cleai-ed  or  tllleii,  land  lying  fallow,  land  in  gardens, 
orchards,  and  vineyards,  and  land  iiccupied  by  farm  bidldlngs.  Of  such  land, 
r06,982301  acres  were  rqwrted  in  1920.  as  compared  with  478.451.750  acres  in 
1910.  The  increase  In  Improved  land  tiius  amounted  to  28,530.551  acres,  or  6 
per  cent." 

Again  showing  a  gradual  trend  tonard  the  tilling  of  the  soil,  and  going  baclt 
to  the  soil  by  those  who  should  go  back — the  true  fai-mer. 

And  fliunher  excerpt,  Mr.  ('hairman,  as  follows: 

"  The  average  size  of  the  farms  In  the  United  States  in  1920  was  148.2  acres, 
as  compared  with  I.S8.1  acres  tn  1910.  The  averagp  acreage  of  Improved  land 
l»er  farm  In  1920  was  78.6  acres,  as  cotnpareil  with  75.2  acres  in  1910." 

That  denotes  a  pi-ospei-lty  and  a  further  extending  out  by  the  farmers  to  till 
the  soil.  ,    , 

From  the  same  Department  of  Oonnuerce,  Bureau  of  the  Census,  In  a  bulletin 
released  on  July  27,  1921,  are  some  figures  showing  the  value  of  farm  land  in 
the  I'nited  States,  as  follows:  _„^, 

"  The  value  of  farm  land  alone  in  the  United  States  In  1920  was  $54,903,453,825, 
as  compared  with  $28,475,674,169  in  1910,  representli^  an  Increase  ol 
$26,427,779,756,  or  92.8  per  cent." 

That  was  an  Increitse  of  92.8  per  cent  in  10  years,  almost  a  doubling. 

"  The  average  value  of  land  alone  tier  farm  in  1920  was  $8,514,  as  compared 
with  $4,476  iu  1910." 
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Now,  I  am  reciting  these  fftcte,  because  cooperative  marketing  has  made 
greater  progress  lu  the  past  10  years  thau  iu  any  30  or  40  j'earg  previously,  I 
believe,  as  the  statistics,  I  believe,  will  show  ttiat  fact. 

And  again,  as  of  September  8, 1921,  is  an  extract  which  I  will  read,  as  follows: 

"  The  total  value  of  fann  crops  in  1919,  excluding  forest  pi-oddcts  and  nursery 
and  greenhouse  products,  was  $14,755358,407,  according  to  the  Fourteenth  Cen- 
sus. The  corresponding  value  of  crops  in  1909  was  $5,231,850,683,  representing 
an  Increase  of  $9,523,507,724,  or  182  per  cent,  for  the  decade." 

Thus  it  is  conclusively  shown  that  with  cooperation  comes  the  success  of  the 
farmer,  both  as  to  his  being  able  to  go  out  and  farm  more  lands,  buy  more 
lamis,  and  have  larger  ranches,  and  in  the  actual  increase  of  the  prices  brought 
to  the  farm,  that  caused  this  increase  development  of  the  lauds  of  our  Nation. 

Now,  I  want  to  just  recite  a  few  facts  regarding  the  increase  in  production 
due  to  these  cooperative  movements.  It  has  been  recited  and  charged  by  these 
honorable  gentlemen  before  the  Federal  Trade  Commission  in  their  prosecution 
of  the  California  Associated  Raisin  Co.  that  there  bad  been  set  up  a  monopoly, 
and  we  contend  that,  rightly  speaking,  there  can  not  be  such  a  thing  In  existence 
as  a  monopoly  that  would  tend  to  increase  to  the  consumers  of  this  country  the 
purchase  price  of  farm  commodities,  because  the  minute  that  you  raise  the 
value  of  farm  products  In  this  country  to  a  standard  of  where  there  is  an 
□nreasonable  profit  in  farming,  then  thousands  of  acres  are  planted  that  act  as 
a  lever  to  hold  down  the  farmer  from  overproduction  and  from  being  overpaid 
1q  bis  production. 

This  is  from  the  Sunsweet  Standard,  a  magazine,  the  official  organ  of  tlie 
California  Prune  and  Apricot  Association,  as  of  November,  1921 ;  and  I  wi'l 
quote  from  that  magazine  an  article  with  reference  to  increased  production. 

"PHENOUBHAL  PI.ANTINGS  OF  TH0UP8ON   SEEDLESS  GBAPES. 

"  There  is  niuch  valuable  information  contained  in  the  latest  bulletin  of  the 
viticulture  service,  of  the  State  department  of  agriculture,  which  should  be 
Imown  to  every  grower  In  California. 

"  Zt  is  interesting  to  know  that  In  1920  the  planting  of  Thompson  seedless 
grapes  Increased  over  80  per  cent.  The  total  acreage  of  Thompson  seedless 
grapes  in  1919  was  78,827;  planted  from  1910  to  1921,  inclusive,  were  63,200 
acres. 

"  For  those  contemplating  Thompson  seeiUess  or  other  varieties  of  raisin 
grapes  In  the  near  future  this  information  is  certainly  worth  noting: 

"It  is  estimated  that  an  average  crop  of  Thompson  seedless  grapes  is  1 
ton  per  acre.  At  this  rate,  providing  no  more  Thompson  seedless  are  planted, 
the  Thompson  raisin  crop  In  '924  should  be  142,027  tons.  Compared  to  the 
raiaia  crop  of  the  last  two  years  this  would  be  Just  28,000  less  than  the  total 
tonnage  of  all  varieties  of  raisins  raised  in  J920.  In  other  words,  if  no  further 
plantings  of  grapes  are  made,  the  ralsin-grape  acreage  in  1924  should  produce 
a  crop  Jn  excess  of  350,000  tons,  or  more  than  double  the  1920  crop." 

Since  Mr.  Breed  does  not. seem  to  get  ray  point  here,  I  want  to  show  that  the 
cooperative  associations  have  built  up  the  resources  of  the  country,  and  I  do 
not  believe  that  Is  disputed,  so  I  will  skip  over  a  good  deal  of  this  material. 

But  I  do  want  to  read  what  the  California  cooperative  associations  have 
done  in  planting  In  California.  In  1914  there  were  planted  of  apples,  apricots, 
cherries,  peaches,  pears,  plums,  and  olives  a  total  of  215,000  acres,  and  in  191S 
a  total  of  351,893  acres,  a  very  decided  increase. 

I  have  a  table,  Mr.  Chairman,  which  shows  this,  which  I  will  9ut  in  the  record. 
If  agreeable. 

The  Chaibman.  It  may  be  inserted  in  the  record. 
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Mr.  Orav.  I  want  to  stHte,  for  the  beii^t  of  the  rvcord,  ttiat  I  have  befoR 
me  a  directory  of  the  Amerlciin  agrlcullural  orKunfzatloun  uf  1920,  In  whldi 
ate  stated  these  facts,  that  there  are  1.761  agricultural  organizutlonH,  co- 
operative, in  tile  United  States. 

In  California,  I  mlf;ht  say  that  we  hiive  4'J  itucce«wful  aKMoclatlons,  nilh  & 
uiainbership  of  70.000  (trowers. 

From  the  Oniifomia  reach  and  Fig  Growers'  Association,  as  of  lft20,  there  is 
Infortuatloii  wlifch  I  quote  front  the  State  market  director  of  CHllfomln  which 
stiuws  that  In  1914  there  was  a  production  of  3n,000  tone  of  iieaehes.  and  lh« 
return  to  the  growers  at  that  time  was  3  cents  i>er  pound.  In  1919  there  was 
a  production  of  34,000  tons,  apiiroKtiuatel.v  the  wime,  and  the  return  to  the 
growers  at  13  cents  per  pound  instead  of  3  cents  per  pound  In  1914. 

Now,  peaches  can  not  be  produced  for  3  cents  a  pound,  and  then  probably 
not  for  less  than  7  cents  or  8  cents  per  pound,  nor  can  they  be  produced  now  at 
much  pi'oflt  ut  13  cents  per  pound  becouae  of  the  tremendous  inci'ease  iu  ibe 
price  of  Itibor. 

The  California  Prune  und  Apricot  Association  in  1919-20  had  a  gross 
turnover  of  $2!i,000,000,  and  handled  approximately  270,000,000  pounds  or 
pruneK  and  apricots;  it  )Mld  an  average  of  Mome  9}  cents  to  10  cents  basis 
on  grade  of  prunes,  and  paid  19  cents  to  32  cents  per  pound  on  apricots. 

It  Is  Interesting  to  notice  that  the  potato  growers  of  the  Minnesota  district 
received,  in  IS^^l,  18.4  cents  per  hundred  iioundx  nioi-e  under  orgautKatlon  tbau 
was  received  before  organization. 

This  might  be  inferred  that  these  prices  which  the  cooperative  organizations 
have  received'  might  Increase  the  prices  to  the  consumers.  I  want  to  say 
that  in  our  dried  fruit  situation — and  having  made  a  considerable  study  ot 
the  subject  on  my  way  east  this  tinte,  and  Id  Chicago,  and  talked  with  the  con- 
sumers— that  the  consumers  are  not  paying  substantially  more  for  peaches, 
prunes,  and  apricots  than  they  did  before  organization.  They  are  paying  more 
for  seede<I  raisins,  as  they  are  paying  about  31  cents  per  package,  but  tbe 
seeded  raisin  was  always  too  cheap  to  the  consumer  at  that  time,  because  it 
could,  not  be  produced  or  manufactured  at  that  price  by  tbe  farmer  and  his 
interests. 

I  hove  here  a  speech,  Mr.  Chairman,  as  was  given  by  Mr,  F.  N,  BIgelow, 
secretarj-  of  the  State  market  commission  at  San  Francisco,  when  he  talked 
before  the  California  Bankers'  Association  at  Hayward  on  Octol>er  12,  1920.  in 
which  he  says  some  things  of  interest  to  the  consumer.  I  will  not  read  all  of 
his  remarks,  but  will  read  a  few  escerpts  of  interest, 

"  Have  they  lessened  the  cost  of  distribution  ?  " 

He  is  referring  to  the  cooperative  asaociations. 

'■Have  they  lessened  the  cost  of  distribution?  I*t  us  see.  Tlie  peach 
growers  Is  only  an  instance.  Last  year  the  California  Fruit  Growers'  Exchange, 
marketing  74  per  cent  of  the  citrus  products  of  California,  did  a  business  of 
?60,000.000,  at  the  phenomenally  low  selling  cost  of  1.3  per  cent  of  the  delivered 
'  value  of  the  product.  It  is  the  lowest  known  cost  for  marketing  a  perishable 
food  product.    The  exchange  lost  only  $436  that  year  from  bad  accounts." 

And  a  few  words  further. 

"  In  1915,  before  organization,  the  peach  growers  received  less  than  3  cents 
a  pound  for  their  dried  peaches.  It  cost  them  close  to  5  cents  a  pound  to  prn- 
duce,  A  survey  by  the  State  market  director  revealed  that  tliese  same  dried 
peaches  were  retailing  En  eastern  markets  at  17}  cents  a  pound  average.  Be 
^deg  suffering  a  huge  loss,  a  large  portion  of  the  dried  peach  crop  was  car- 
ried over  into  the  next  year.  Organization  was  accomplished  with  the  aid  of 
the  State  market  director  and  In  1916,  through  the  association,  the  growers 
netted  6  cents  a  pound,  with  even  larger  crops.  In  addition,  the  large  carry- 
over of  the  year  previous  was  sold  at  5  cents  a  pound.  A  second  survey  made  in 
eastern  markets  found  the  dried  peaches  selling  at  an  average  of  15  cents  a 
pound.  Thft  association  had  accomplished  the  seemingly  Impossible,  lifting  the 
price  from  the  bottom  and  bringing  it  down  from  the  top," 

Wherein  he  recites  that  the  growers  used  to  receive  3  cents  per  pound,  aniJ 
it  cost  them  close  to  5  cents  to  produce,  and  the  eastern  markets  were  paying 
ITJ  cents  per  pound,  and  tliat  in  1916,  through  the  association  the  growers  netted 
6  cents  a  pound,  with  even  larger  crops  In  addition,  and  the  price  to  the  con- 
sumer was  about  15  cents  per  pound. 

I  have  here  some  data  before  me  showing  what  cooperative  canning  has  done 
for  the  grower.  On  cherries,  in  1919,  the  price  paid  by  the  California  Coopera- 
tive Canneries,  was  ISJ  cents  average  per  pound;  the  price  i»id  by  outside 
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commercial  patkere  was  from  6  ceuts  to  12  cents  per  pound.  In  apricots,  tills 
same  cooperative  organisation,  tbe  CooperatlT«  Canneries,  paid  an  averse  of 
9116  to  $135  per  ton  for  good  quality  Blenheims ;  the  ontside  commercial  canner 
puid  from  $50  to  $110  for  tbe  same  fruit.  Freestone  peaches,  the  Cooperative 
Canneries  paid  $55  For  Vlsalia  Pool  to  $60  for  Santa  Clara  cooperative  fruit ; 
wblle  the  outside  eommerc'at  canner  paid  from  $85  to  $50,  Cling  peaches,  the 
California  Cooperative  Canneries  paid  $92.50  for  Vlsalia  Pool,  $117  average 
coi^ieratively  to  $137  for  good  quality  Philip  clings ;  tbe  outside  canuers  paid 
$65  to  $110.  I  m'ght  cite  other  Instances,  but  I  will  not  take  the  time,  shovplng 
the  tieneflts  of  cooperation. 

XoTV,  I  want  to  Just  briefly  review— as  I  do  not  think  it  Is  necessary  to  go 
into  any  details  of  these  coniparlsmis,  and  I  believe  that  your  minds  are  con- 
vinced, and  I  believe  that  Mr.  Breed,  as  he  has  said,  will  admit  many  of  tbe 
things  I  have  recited  here. 

I  want  briefly  to  review  some  of  tbe  transcript  of  some  of  tbe  testimony 
that  has  been  given  by  these  gentlemen  so  ably.  Mr.  Ubase,  the  gentleman 
who  spoke  the  flrst  day  of  the  hearing,  representing  tbe  canning  Interests  of 
California,  on  page  127. of  tbe  transcript,  be  says  that  he  represents  the  Dried 
Fruit  Associaton  of  California,  by  letter  and  by  wire,  and  that  the  executive 
(■otnmittee  of  tbe  association,  learning  that  he  was  going  to  be  in  Washington, 
had  endowed  him  with  special  powers.  And  he  further  recites,  on  page  128, 
acconliug  to  the  testimony,  that  tbe  Dried  Fru*t  Association  of  California  repre- 
sents over  95  per  cent  of  the  dried  fruit  output  of  the  State,  Including  tn  that 
organization  the  three  great  growers'  associations,  the  Raisin  Growers'  Associa- 
tion, wjtii  a  inenibersh'.p  of  about  14,000;  tbe  Prune  and  Apricot  Orowers'  As- 
sociation, with  a  memljershtp  of  about  11,000:  and  the  Peach  and  Fig  Growers' 
Association,  with  a  memberphip  of  several  thousand,  "  the  number  I  do  not  recall 
as  this  moment."  That  Is  his  testimony,  under  the  page  cited,  on  the  day  as 
I  have  related. 

I  want  to  read,  for  your  careful  consideration,  some  wires  I  have  before  me 
with  reference  to  this  matter.  I  believe  there  has  been  a  deliberate  attempt  on 
the  part  of  the  gentleman  to  include  all  cooperation  In  this  request  against  a 
modilicatioii  of  this  consent  decree.  An<l  I  want  to  say  here  thot  the  directors 
of  those  organizations,  being  executives,  and  bandling  tbe  busiuess  of  these 
cooperative  organizations,  truly  can  not  represent  the  membership  of  those  co- 
operative organizations,  but  they  seem  to  have  in  one  instance— that  of  the 
(.'allfornia  Prune  and  Apricot  Association — so  taken  this  stand  as  representing 
their  niembersliip.  I  am  a  member  of  the  California  Prune  and  Apricot  Associa- 
tion, and  asB'sted  in  its  organization  work.  There  are  several  Instances  of 
that  throughout  this  transcript,  naming  these  cooperative  associations,  and  the 
first  thing  that  is  mentioned  Is  laying  special  sti-ess  that  these  organizations — 
these  three  particularly— as  be.ng  aga'nst  modification  of  the  consent  decree. 

I  have  a  wire  befoi-e  me  which  rends  like  this,  addressed  to  myself  and  is  an 
answer  to  my  wire  asking  one  of  the  directors  In  California  whom  I  know  and 
whose  mind  I  know,  I  believe,  in  regard  to  this  matter.  This  wire  Is  dated 
December  8,  1921.  I  will  not  disclose  at  this  time  the  name'of  th!8  director. 
I  do  not  think  It  Is  pertinent  to  this  hearing,  but  I  believe  that  the  committee 
has  a  copy  of  this  wire  In  its  files  or  the  contents  of  th's  wire. 

Mr.  Breed.  This  Is  a  confidential  communication,  is  it? 

Mr.  fJHAT.  Yes,  sir, 

sir.  Stevens.  I  believe  the  Chair  ruled  some  time  ago  that  there  should  he  no 
confidential  or  ex  parte  communications  from  either  side.  That  was  said  to  be 
definite  and  final. 

The  Chaibmak.  We  tiave  ruled  that  there  should  be  no  communications  In- 
serted tn  the  record  In  which  the  name  of  the  seniier  could  not  be  Inserted  in  the 
record.  That  rule  will  be  adhered  to,  so  unless  you  feel  at  liberty  to  divulge  the 
name  of  the  sender,  you  shall  not  put  it  In. 

Mr.  Gray.  Then  I  will  give  the  name  for  the  benefit  of  the  gentlemen. 

The  Chaibman.  We  can  not  go  back  on  that  ruling  and  we  must  adhere  to  It. 

Mr.  Gbay.  I  would  not  ask  you  to  do  that,  Mr.  Chairman.  The  telegram  Is 
as  follows: 

ViSALiA,  Camf.,  December  8,  19B1. 
Dau.as  S.  Gbay, 

Poiohatan  Hotel.  M'aahington,  D.  C: 

Your  wire  received ;  the  resolution  passed  by  California  Prune  and  Apricot 
Growers  did  not  by  any  means  represent  the  sentiment  of  all  the  growers.    At 
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later'  date  Sapiro  was  given  instructlona  by  tbe  inanagement  not  to  aK>ear  in 
any  way  for  the  Prune  and  Apricot  Growers  et  Washingtou ;  If  tie  has  done  n>, 
he  has  violated  his  lastructlonB.  Do  not  use  my  nanie  anless  absolutely 
necessary. 

W.    J.   FULOHAH. 

Mr.  Fulghani  Is  a  director  of  the  Callforoia  Prune  and  Apricot  Growers'  Aa- 
Boclatlon.  Mr.  rnlgham  Is  a  director  of  that  association,  and  is  a  grower  anil 
canner,  as  I  have  said. 

Now,  all  through  here — and  I  shall  not  lay  special  stress  on  this — but  I  have  a 
wire  here,  inasmuch  as  there  has  t>een  an  laference  made  by  Mr.  Chase  lajlng 
special  stress  bn  the  testimony,  and  all  through  the  testimony  they  are  saying, 
"  We  are  glad  to  know  that  the  cooperative  organizations  of  the  State  of  Cali- 
fornia are  against  the  modification  of  the  consent  decree,"  I  wired  to  Mr.  Wylle 
M,  Giffen,  whom  I  know  very  well. 

The  Ghaibuan.  What  does  he  do? 

Mr.  GsAT.  He  Is  the  president  of  the  California  Associated  Kaialn  Co.,  and  Is 
manager.    I  wired  Mr,  Giffen  on  December  1,  1921,  as  follows: 

Deceubeb  1, 1921. 
Wyoe  M.  Goten, 

Care  of  CaJifortUa  Attociated  KaUin  Co., 

Forty  the  Bviiding,  Fresno,  Calif.: 

Monday's  testimony  of  packer  decree  Elmer  Cliase  claims  he  offlcially  repce- 
sented  dried-fruit  association  controlling  95  per  cent  of  output  and  lays  special 
strong  stress  by  naming  raisin  aBsoclatlon  first  and  then  other  dried-frult  aa- 
soclatlons  as  Its  members,  which  passed  a  reolution  at  San  Francisco  on  October 
27  signed  by  Chaddock  as  secretary,  protesting  against  modification  of  conseot 
decree.  As  per  our  personal  conversation  you  said  raisin  directors  decided  to 
remain  neutral.  Were  you  represented  at  above  meeting  and  did  you  agree 
with  drled-fmit  association  on  this  matter?  Wholesalers  and  fruit  packers  are 
using  every  means  to  overwrfgh  their  argument  by  trying  to  pull  all  cooperative 
asBOciatiocB  into  this.  Am  sending  some  transcript  for  your  careful  perusal 
Wire  answer.    Important. 

Dallas  E.  Gray. 

Tou  vrill  notice  I  say,  "  as  per  our  personal  conversation  " — and  I  did  liave 
a  personal  conversation  with  Mr.  Giffen  on  this  very  subject  before  I  left 
California.    We  sent  bim  a  transcript  for  him  to  read,  proving  my  contentions, 

I  received  this  wire  from  Mr.  Giffen  on  December  1.  1921,  as  follows: 

Fresko,  Calif.,  December  J,  19SI — 5M  p.  m. 
Dallas  H.  Ghat,  Wathington,  D.  C-: 

We  are  members  of  drled-fmlt  association,  but  voted  not  to  take  any  action 
In  packer  decree  matter. 

California   Associated  Haisik   Co. 

WvilE  M.  GiBTEN. 

Now,  I  also  have  a  telegram  from  ilr.  H.  G.  Coykendall.  Inasmuch  as  this 
stand  was  taken  so  decidedly,  according  to  the  records,  and  as  has  appeared, 
the  stand  taken  so  decidedly  against  modification  of  this  consent  decree,  I 
wired  Mr.  Coykendali,  the  contents  of  which  wire  I  need  not  read  at  this 
time.  In  purport  it  was  that  I  was  a  member  of  the  Prune  and  Apricot  Asso- 
ciation, as  tie  well  knew,  and  I  repeated  from  the  transcript,  as  I  have  recited 
here,  regarding  the  representation  of  these  gentlemen  here  present.  I  received 
this  wire  from  Mr.  Coykendall : 

San  Jose,  Caltf.,  December  7,  J921 — S.SS  a.  m. 
Dallas  H.  Gbay.  Washington,  D.  C: 

Relative  your  wire  December  5,  our  association  endeavored  to  maintain 
neutral  attitude,  but  was  forced  into  action  it  took  account  misrepresentation 
certain  parties  in  Washington  who  claimed  to  represent  us  and  advocated 
inodlflcation  packers  consent  decree.  This  misrepresentation  forced  our  asso- 
ciation into  action,  substance  of  wlilch  was  wired  to  Washington.  We  do  not 
intend  to  go  into  the  matter  any  further,  but  wish  to  very  emphatically  state 
that  no  one  has  had  in  the  past  or  has  at  the  present  time  any  authority  to 
represent  or  speak  for  our  association. 

H.  G.  Coykendall, 
CoW/omto  Prune  and  Apricot  Orotcen- 
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Now,  undoubtedly  Mr.  Coykendall  has  been  led  to  believe  that  some  ooa 
did  pretend  to  represent  hJm  In  Washington;  and,  in  fact,  that  rety  fact  was 
brougbt  out  in  tbe  original  testimony  by  these  gentlemen  opposing  modiflcatlon 
of  the  decree,  and  you  will  recall  the  fact,  Mr.  Chairman,  that  you  recited 
the  fact,  for  the  benefit  of  Mr.  Campbell,  that  he  had  never  pretended  to  rep- 
resent the  growers  of  California  and  their  Interests. 

The  Chaibmas.  Except  his  own  organization. 

Mr.  Gray.  That  is  right. 

The  Chairman.  The  California  Cooperative  Canners. 

Mr.  Gray.  That  is  right,  Mr.  Chairman. 

The  Chaibuan.  That  Is  who  he  represented  to  us  that  he  was  representing 
here. 

Mr.  Gbay.  Yes;  that  is  right.  And  I  anj  bringing  out  the  fact  that  Mr. 
CoykMidalt  was  a  member  of  the  organization,  and  he  is  saying  that  they  were 
practically  forced  into  action — to  take  this  atand. 

Further,  I  want  to  say  that  before  leaving  California  conclusive  evidence  was 
given  to  me  by  certain  growers  there  that  they  were  forced  into  this  position 
as  to  the  modiflcatlon  of  the  consent  decree.  I  was  told  by  a  very  reputable 
grower,  a  director  of  the  Prune  and  Apricot  Association,  that  some  four  or 
five  men  came  down  from  San  Francisco  and  said  it  is  either  one  side  of  the 
fence  or  the  other.  Now,  I  am  citing  that  to  show  whether  there  was  coercion 
or  not. 

Mr.  Stevens.  Will  you  give  us  the  name  of  the  people  who  told  you  that? 

Mr.  Gray.  Mr.  W.  J.  Fulgham. 

Mr.  Stevens.  And  his  address? 

Mr.  Gray.  You  can  wire  him  or  phone  him. 

Mr.  Stevens.  Is  he  the  only  one? 

Mr.  Gray.  He  is  the  only  one  that  gave  me  the  information,  but  he  cited 
other  ones  who  were  familiar  with  these  facts  as  I  have  stated  them  to  you 

Now,  I  have  further  a  wire  here  by  other  members  of  the  Prune  and  Apricot 
Association  to  the  ti'ustees — that  of  Mr.  Frank  T,  Swett  to  Mr.  R.  C.  Paulus. 
care  of  Oregon  Growers'  Cooperative  Association,  Salem,  Oreg.,  dated  Novem- 
ber 9,  1921.  I  would  infer  from  tJiis  wire,  I  believe,  that  Mr.  Swett,  or  rather 
the  Oregon  Cooperative  Growers'  Association,  of  Saicm,  Oreg.,  was  probably 
protesting  or  trying  to  get  Information  as  to  whether  the  cooperative  canners 
had  actually  taken  action  In  this  matter.  And  I  received  a  copy  of  this  wire, 
whlcb  reads  as  follows : 

San  Francisco,  Calif.,  Novemher  9,  191SI. 
B.  C.  PAUI.U8, 

Care  of  Oregon  Gromerif  Cooperative  As»aciatitM,  Salem,  Oreg.: 

Although  Prune  and  Apricot  Association  directors  passed  resolutions  oppos- 
ing modification  packers'  decree,  Secretary  Dunlap  Informs  me  they  will  make 
no  further  showing  In  the  matter  and  will  not  be  represented  at  hearing  directly 
or  indirectly.  There  are  arguments  both  ways,  of  course,  but  Thorpe,  of  Walnut 
Growers'  Association,  is  In  favor  of  modification.  Cattlemen's  Association  also 
in  favor.  Think  increasing  production  Pacific  coast  fruits  requires  all  possible 
avenues  of  distribution  and  have  confidence  Government  control  packers  under 
supervision  Secretary  Agriculture  will  safeguard  against  monopoly. 

Frank  T.  Swett. 

And,  by  tlie  way,  Mr.  Sweet  is  a  trustee  of  the  Prune  and  Apricot  Growers' 
Association  and  president  of  the  Pear  Growers'  Association. 

I  want  to  Inject  into  the  records  here  at  this  time  a  wire  that  I  had  sent  to 
Mr.  Fulgham.    I  think  it  only  proper  that  It  be  read.    It  Is  as  follows. 

Mr.  Breed.  What  is  the  date? 

Mr.  Gray.  The  date  is  not  on  here,  but  I  sent  this  on  the  7th.    It  la  as  fol- 
lows: 
W.    J.   FtTMHAM^  VUoHa,  Calif.: 

Shalt  start  my  arguments  Thursday  noon  favoring  modification  consent  de- 
cree. Their  case  practically  ended.  Feel  we  have  them  licked.  Their  attempts 
bring  all  cooperative  associations  on  coast  only  responded  to  by  Prune  and 
Apricot  Association.  Expressed  cunningly  in  letter  by  Aaron  Sapiro,  read  by 
Senator  Shortridge,  In  which  he  pretends  to  speak  for  Prune  and  Apricot  Asso- 
ciation as  opposing  modification.    Feel  this  letter  only  serious  effect.    Will  yon 
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allow  tue  use  your  wire  refuting  his  statement?    Will  eliminate  3-our  name  It 
you  iuslst.    Would  like  to  uw  It,  liowerer.    Wire  Powhatan  Hotel  Itmued lately. 

Dalijis  H.  Gkat, 

I  also  have  a  wire  on  this  matter  from  Mr.  W.  J.  Fulgham.  director  of  the 
California  Fnine  and  Apricot  Association,  to  B.  O.  Speocer,  of  Portland,  Oreg_ 
dated  November  12,  1921,  as  follows ; 

A'isAOA,  CAtiy.,  yoiember  12,  1921. 
R.  G.  Spencer,  Portlanti,  Oreg.: 

California  prune  and  apricot  growers  have  changed  their  attitude  and  ordered 
their  attorney  not  to  appeiir  In  opposition  to  packers'  consent  decree. 

W.  J.  Fulgham, 
Director  Prune  and  Apricot  A»gociation. 

That  these  mattera  may  b%  cleareil  up,  I  am  [ratting  these  matters  in  the 

Now,  I  have  a  wire  also  from  E.  Y.  Foley,  as  follows; 

FBEarso,  Calif.,  December  3,  1S21. 
Dallas  H    Oray 

Care  Poichatan  Hotel  Washiiif;toH,  D.  C: 

Having  been  the  large  shipper  of  deciduous  fruits  of  the  State  for  the  past 
three  seasons  our  total  shipment  this  year  over  4,800  cars,  and  handling  this 
year  15000  tons  of  raisins  we  are  strongly  in  favor  of  allowing  nieat  packers 
to  handle  all  kinds  of  foods.  Other  than  meat  products,  the  fruit  Interests  uf 
this  State  need  the  packers  because  of  the  rapidly  increasing  production.  We 
need  an  I  sliould  ha  e  e  er  n  allab  p  re  us  of  s  r  b  t  on  a  its  com  nan 
Z  can  see  no  legltl  uate  reason  for  p  e  en  u  g  mea  packers  from  isi  g  e 
most  economical  fa    lltles  f  r  listrlbutloii  of  al   food  products 

E  T  Fo  EA 

I  want  to  say  that  Mr  F  e  Is  the  largest  gree  fruit  sh  pper  1 1  Cal  f o  n  j 
and  alwo  one  of  the  largeBt  outside  1  u  era  of  rals  nt  and  fruit  Although  e 
does  llu^  a  great  r  an  from  the  Calif om  a  As-o  lated  Rai<>l  Co  he  bou  ht 
some  IjOOO  tons  last    eat  at  a  t  ri  e  tl  at  a  am  ed  the  outside  pickers 

Now  I  shall  hurr  o  and  re  lew  some  of  he  e  argun  e  ts  \\e  ha  e  0 
page  132 — and  I  an  not  go  ng  to  read  1  to  the  record  all  tl  Is  transcript  but 
gne  jou  the  transcrpt  pages  and  vou  a  read  it  This  Is  on  page  13  tie 
resolution  of  the  Merchants  Association  of  San  Jose  Anl  I  will  sav  right 
here  that  there  are  a  great  many  of  Qiese  gentlemen  who  are  fruit  pa  kers  uud 
who  belong  to  the  merchants  assoc  ations  and  to  the  c  an  bers  of  co  erce  anl 
to  the  ufflliated  liies  whose  interests  can  not  be  and  are  ot  the  Interest  of 
the  growers,  as  has  been  so  wonderfuliv  lemons  ratn  in  the  >ast  where  chsm 
bers  of  commerce  ha  e  gone  on  record  as  oiposlng  the  orga  tzatlon  of  he 
growers.    They  surelv  can  not  speak  tl  e  n  in  i  of  the  grn  vers  o     tl  ose  g  es 

Mr.  Breed.  Is  that  In  California^ 

Mr.  Ghay.  That  is   n  Cal  fom  a 

Mr.  Bbegd.  You  are  speaki  g  of  comn  er  lal    rganizati  nn? 

Mr.  Gray.  Yes ;  I  am  speaking  of  comn  ercla   orga  izat  ons 

Mr.  Bbeed.  Are  a     those  associatl     s  against  organ  zat  on? 

Mr.  Gbay,  I  have  sa  d  hat  n  tl  e  past  mes  when  the  gto  vers  were  attemp 
Ing  to  organize  the  cooperat  e  asso  ations  the>  ha  e  net  with  I  e  oppos  t  on 
of  the  merchants'  associations  an  I  tt  e  mercha  ts  not  all  instances  but  1 
many  instances  that  was  true 

On  page  138  Mr.  Cubase  sa^s  that  the  5  per  cent  commission  to  Armour  wo  Id 
wipe  out  his  entire  profit  And  he  lews  with  greatest  alarm  previously  lie 
had  also  viewed  wl  h  great  alarm  n  fact  Mr  C  base  see  a  aln  ost  to  ha  e 
become  an  alarm  clOLk  on  his  situation  He  v  e  s  with  alarm  the  increase  1 
profits  and  comudss  ons  hat  are  paid  to  the  hanne  s  of  trade  1  is  neceasar 
gentlemen,  that  there  sliould  be  brokers  and  the  brokers  of  this  country  are  s 
ably  represented  here  bj  Mr  Da  Ij  and  t  ose  brokers  ha  e  been  forced  t 
accept  lower  brokerages  ^ow  the  brokerages  are  about  li  or  2  per  cen 
whereas  previously  the  were  per  cent  Ai  d  I  want  to  sa  of  he  broker- 
many  of  whom  are  m  fr  e  ds  that  th  s  Is  not  a  personal  attack  aga  ust  t  en 
but  against  the  system  If  the  broker  is  necessarj  as  he  savs— and  I  know 
from  my  own  exper  ence  In  selling  10  or  l*"  cars  of  ra  s    s  d  rett   n  the  largest 
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cities,  that  pressure  was  broogbt  on  me  by  a  broker  to  accept  a  certain  price  of 
a  Jobber,  aod  he  giving  his  own  conditions  at  which  I  should  accept  them.  So 
the  pressnre  can  not  be  a  healthy  pressure.  And  the  raisin  growers  have  elimi- 
nated them  on  the  commission  basis  and  have  put  them  on  a  salary,  which  in 
many  cases  facilitated  progress. 

Now,  Mr,  Saplro  so  wonderfuliy  represented  the  Prune  and  Apricot  Associa- 
tion— I  shall  have  to  talte  this  somewhat  disconcerted  and  Jump  over  portions 
of  it — but  he  refers  here  to  lils  position,  citing  hJs  legal  capacity  for  those  asso- 
ciations. 

I  want  to  say  right  here,  and  for  the  benefit  of  the  record,  that  my  opinion  of 
Mr.  Sapiro,  according  to  his  own  ai'guments  as  presmted  in  San  Francisco 
about  one  year,  wlieu  he  was  called  in  conference  there  and  when  I  was  called 
to  a  conference  by  Mr.  J.  M.  Henderson,  president  of  the  Milk  Producers'  Asso- 
ciation of  California,  wherein  our  milk  producers  were  being  so  terribly  at- 
tiicked  and  he  was  asking  for  the  support  of  some  of  the  other  organizations — 
moral  support — and  Mr.  Saplro's  arguments  presented  at  that  meeting  of  which 
I  believe  there  Is  a  record  by  the  State  market  commissioner  nould  indicate 
anything  but  protecting  the  interests  of  a  fund  other  than  his  tluanclal  interests 
In  these  organizations. 

Now,  Mr.  MaddOE's  wire  has  been  brought  up  as  ii  Cere  ting  Infurmatiun 
substantiating  these  gentlemen's  ar^iments  us  against  a  mcdlfiiation  1  k  on 
Mr.  Maddox.  and  liave  had  several  interviews  witli  him  And  I  am  nit  placing 
him  on  record  at  this  particular  time,  ool}  as  to  mv  opinion  regarding  this 
particular  thing.  And  his  wire,  which  is  said  Co  lla^e  suih  a  bearing  upon  this 
case  as  being  against  modification,  does  nit  contain  that  argument  I  knon 
some  of  the  political  pressure  that  has  l>een  brought  to  bear  on  the  case  two 
weeks  previous  to  my  coming  bere.  and  I  nant  to  tell  you  gentlemen  that  tie 
pressure  certainly  was  tremendous,  and  the  man  that  could  stuud  up  and  resist 
the  pressure  was  some  man. 

Mr.  Stevens.  Did  you  resist  it? 

Mr.  Gray.  Yes.  Now,  we  will  go  on.  It  seems  that  none  )f  tl  ese  get  Clemen 
have  taken  the  pains,  with  all  their  arraj  of  legal  talent  here  s(  uonderfully 
represented,  to  even  find  out  how  much  of  a  monopolj  the  packein  have  become 

Mr.  Bbeed.  What  packers? 

Mr.  GsAY.  The  meat  packers. 

I  want  to  read  this  one  little  bit  of  testimony  on  this  ii  atter  refuth  g  the 
matter  that  the  packers  have  become  mon>poll3ts  in  tl  is  regard  and  that  is 
the  testimony  as  pretiented  on  page  139  of  the  book  entitled  Meat  Packers — 
Hearings  Befoi-e  the  Committee  on  Agriculture  House  of  Represent  iti\  es 
Sixty-seventh  Congress,  First  Session,  Maj    1921  'Series  D 

Mr,  Nash,  appearing  there  and  giving  testlnionv  says 

"  I  am  not  familiar  with  the  grocery  articles  that  the  packers  handled  e\cept 
the  assertion  tliat  you  had  here  in  Washington  that  the  total  groce  \  buiiuess 
of  the  Ave  big  packers  combined  was  less  than  'i  per  cent  of  tl  e  total  grocerv 
business  of  tlie  United  States,  not  over." 

Mr.  Breed.  I  dop't  want  to  interrupt,  Mr  Gray  but  that  is  not  the  statement 
of  the  packers  themselves.  It  was  5  |>er  cent  of  the  total  \olump  of  meaC  busi 
nees  done- by  the  packers, 

Mr,  Grat.  No  ;  that  their  business  was  only  5  per  cent  of  the  total  groceri 
business  of  the  United  States. 

Mr.  Bbebd.  All  I  want  Is  not  to  get  this  mixed  up  It  is  the  packers  own 
answers  in  the  equity  suit,  in  which  this  ->  per  cent  Is  n  entioned  as  I  recall 
Mr.  Chairman,  that  is  the  way  it  got  into  this  record  they  tl  emhclves  making 
the  statement  that  5  per  cent  of  their  total  business  was  unrelated  products 

Mr.  Gbay.  I  know  that  has  been  Injected  Into  these  retonle  but  I  have  read 
this  book  clear  through,  and  it  was  not  so  stated  And  it  was  net  said  tbat  the 
total  business  <)f  these  unrelated  products  handled  b^  the  packers  was  greater 
than  5  per  cent  of  the  total  grocery  food  products  business  of  this  country 

Mr.  Bbreo.  That  statement  was  never  made  in  the  recoid  so  tar  as  I  recall 
it  was  always  5  per  cent  of  the  total  business  done  b>  the  packers 

Mr.  Thobre,  Can  you  give  that  page? 

Mr.  Gray.  It  Is  page  139. 

Mr.  Brbbd,  The  only  i-eason  I  interrupted  was  that  we  can  go  on  ad  libitum  on 
mistaken  evidence. 

Mr.  Gray.  Test  I  don't  want  to  misrepresent. 

Mr,  Breed.  I  think  that  is  the  man  who  made  the  mistake. 

The  Chaibman.  Who  is  Mr.  Nash? 
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Mr.  Karkktt.  Hp  Is  tlie  iiresldent  of  the  Cleveland  Provision  Co. ;  be  Is  not  a 
wpresentflMi*  of  on*-  of  the  blB  Bve. 

Mr.  Gray.  No;  h«  is  Mr.  S.  T.  .Nasi),  vice  president  InBtltute  of  American  Meat 
PaokerJi,  und  president  of  tlie  Olereland  Provision  Co..  L'levelnnd,  Ohio. 

Now,  these  gentlemen  have  furtlier  testified  In  this  book  tlmt  the.v  do  not 
fear  any  packer  monopoly.  Some  15  or  20  of  these  that  weiii  before  this  com- 
mittee in  this  hearing.  Independent  packers,  in  this  evidence 

Mr.  Brkei)   (InterposlnR).  Meat  packers? 

Mr.  fiBAv.  Independent  meat  packers.  In  the  United  States,  testified  that  they 
were  not  afraid  of  any  monopolies  of  tlieir  industries,  and  why  should.  Mr. 
Chairman  and  gentlemen,  these  jtentlemen  who  represent  the  distribution  of  the 
unrelated  products,  come  in  here  and  fear  a  monopoly,  when  such  a  small  pro- 
portion of  the  food  of  this  country  is  handled  by  the  packers? 

I  want  to  read  on  page  239  of  this  same  testimony,  something  that  Secretary 
Wallace  says  on  this  matter,  particularly.  This  is  Secretary  of  .\grlculture 
Wallace.    Secretary  Wallace  says  [reRdingl : 

■'  Inasmuch  as  I  said  at  the  ttine,  publicly,  I  thought  that  the  forbidding  of 
the  packers  doing  retail  business  destroyed  about  the  last  hope  of  chenpniiiig 
distribution,  I  suppose  I  will  hnve  to  answer  your  question  in  an  affirmative 
way." 

Mr.  BntED.  Retail  meat  business,  is  that? 

Mr.  Gbav.  Of  the  retail  business.    He  does  not  say  retail  meat  business. 

On  page  240,  at  the  top  of  the  page,  I  again  quote  Secretary  Wallace  [read- 
ing]: 

"  Of  course,  we  know  the  old-time  objection  of  the  packer  going  into  the  retail 
business.  We  know  how  he  drove  out  the  local  butchers  years  ago  by  Belling 
at  less  then  a  fair  price,  and  yet  If  we  are  ever  going  to  get  at  the  cheapenlog 
of  distribution,  it  seems  to  me.  finally,  we  will  work  that  out  with  the  assistance 
of  the  packers,  and  the  same  thing  is  true  in  this  matter  of  shipping  other 
things  into  refrigerator  cars,  which  was  also  a  part  of  that  decree." 

And  a  little  further  down,  in  the  middle  of  the  page,  again  quoting  Secretary 
Wallace,  he  says  [reading) : 

"  I  am  willing  to  aay  this,  gentlemen,  as  the  business  of  this  country  grows. 
I  am  not  speaking  now  of  the  packing  business  any  more  than  of  many  other 
lines  of  businesses.  I  think  we  have  got  to  take  a  somewhat  different  attitade 
as  to  men  building  up  large  enterprises.  Where  they  contriljute  to  efficiencies 
and  to  reduced  cost  of  distribution,  I  think  our  general  policy  should  be  that 
they  shall  be  permitted  under  thorough  supervision  and  regulation." 

Well,  now,  1  could  talk  all  night,  if  necessary,  on  this  subject. 

Mr.  Breeh.  Could  I  inject  here  a  thought,  to  give  you  a  little  rest 

Mr.  Qkay.  Thank  you. 

Mr.  Bbeed.  And  the  thought  is  that  I  hope  that  the  committee  will  not  take 
these  Isolated  statements  of  Secretary  Wallace  as  e^fpresstng  his  full  view  on 
this  subject,  because  I  have  a  very  deep-seated  opinion  that  Secretary  Wallace 
Is  very  broad  minded  on  this  whole  subject,  and  that  these  isolated  Items  that 
have  been  read  do  not  express  his  full  views. 

The  Cmairmapj.  We  may  get  Secretary  Wallace's  new  view  on  this  subject 
before  we  get  through. 

Sir.  Gray:  And  further  read  this  book. 

The  Chairman.  I  have  read  it. 

Mr.  Gray.  I  will  skip  over  a  good  deal  of  this.  I  want  to  say  that  the  meat 
packers  at  that  time 

Mr.  Bbked  (interposing).  And  the  meat  packers  at  this  time  also? 

Mr.  Gray.  At  this  time  also  the  meat  packers,  Mr.  Chairman. 

Mr.  Breed.  And  always  will  be, 

Mr.  Gray.  There  Is  testimony  by  Mr.  Mayer,  on  page  385 — this  Is  Mr.  Oscar 
O.  Mayer,  secretary  and  general  manager  of  Oscar  Mayer  &  Co.,  Chicago,  III., 
an  independent  packer,  testified  as  follows  [reading] : 

"  The  total  number  of  animals  slaughtered  in  the  United  States  In  1920  was 
about  100.000,000,  of  which  the  large  packers  only  slaughtered  37,000,000,  about 
37  per  cent.  The  balance  were  slaughtered  by  the  smaller  packers,  of  which 
we  are  one,  and  by  farm  slaughterers,  and  so  forth.  So  as  a  matter  of  fact 
there  is  no  monopoly  on  the  part  of  the  big  packers  in  the  business.  And  I  say 
that  in  defense  of  ourselves,  because  it  would  certainly  be  a  bad  condition  if  the 
fire  big  packers  coutd  monopolize  this  business  and  nobody  else  In  the  United 
States  had  the  acumen  to  get  a  little  of  this  business  for  himself.  The  smaller 
packers  are  In  the  field,  and  can  take  the  field  at  any  time  against  the  big  pack- 
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ers.  I  am  willing  to  do  It  at  any  time.  Far  from  our  taking  a  back  seat,  with 
only  14  per  cent  of  tills  buetness,  we  are  here  lo  say  we  are  doing,  outside  of 
what  the  countrjr  slaughterer  Is  doing,'  all  of  this  work  except  the  37  per  cent 
tliat  the  five  big  packers  do." 

The  CuAiBMAK.  Mr.  Gray,  we  have  ruled  that  we  were  not  going  into  the 
questioQS  of  the  meat  packing  industry  itself  hei-e,  and  you  do  not  iieeil  those 
extracts. 

Mr.  Gbay.  I  Just  wanted  to  bring  in  the  fact  that  they  kill.  37  per  cent. 

The  Ohaibman.  We  are  not  going  late  that. 

Mr.  Gbay.  Ab  to  a  monopoly,  as  they  have  clulmed,  on  the  eucnMcliment  of 
the  food  supplies  of  the  country,  It  muy  be  Interesting, 

Now,  I  am  ftoing  to  conflne  my  remaining  few  remarks  to  the  testimony  of 
Mr.  W.  It,  Boach,  and  I  shall  condense  this,  in  substance,  that  he  testllled  that 
the  growers  of  tht»i  country  and  his  section  were  not  able,  in  many  instances,  to 
baj  the  seed  which  they  put  into  the  soil  foe  production.  I  want  to  say  that  , 
this  further  contirms  arguments  that  have  been  presented  regarding  the  con- 
dition of  the  fanners,  that  it  Is  a  most  deplorable  conditlou  when  the  farmer, 
year  after  year,  in  production,  can  not  afford  to  buy  the  seed  that  he  plants  for 
his  crops.  I  would  have  )>ecn  ashamed  to  have  testified  in  this  record  in  tills 
regard,  as  Mr.  Roach.  Bdt  It  further  contrms  the  condition  under  wlikh  our 
own  farmers  in  Caiiforuia  have  for  so  many  years  operated,  before  the  coopera- 
tive organizations  were  In  existence. 

Now,  there  has  been  conslijerable  reference  made  r^ardlng  the  California 
Cooperative  Canneries  being  Armour's  plants.  I  want  to  say  In  testimony 
tbat  such  is  not  the  case.  I  want  to  say  that  the  growers  of  California  asked 
Mr.  Campbell  to  come  to  San  Jose  for  the  purpose  of  protecting  them  in  their 
price  received  In  production,  and  that  the  loan  of  $250,000  was  not  made  until 
some  considerable  time  after  the  plant  was  started  and  was  m  building;  and 
tliat  the  directors  and  Mr.  Campbell  went  to  the  banking  institutions  of  San 
Jose  and  were  refused  cooperation  in  the. financing  and  building  of  this  plant, 
Jost  as  they  were  refused  cooperation  in  the  California  Associated  Kaisin 
Co.  when  that  companf  was  in  organization ;  and  ;)ust  as  they  were  refused 
when  the  California  Prune  &  Apricot  Association  came  into  existence,  in  tlie 
organization  and  building  of  manufacturing  plants  fur  their  products.  And  I 
want  to  say  that  this  further  encroachment  upon  the  dried-fruit  interests  of 
Gallforola  was  stiJTIy  resisted  in  that  matter. 

Mr.  Beeed,  Win  you  mind  If  I  ask  you  a  question  now,  Mr.  Gray,  as  I  sliall 
have  to  go  very  soon? 

Mr.  Gray.  No  ;  that  is  all  right,  Mr.  Breed. 

Mr.  BKrau>.  This  is  asked  purely  for  information.  You  say  that  the  loan 
was  not  made  until  some  time  alter  the  plant  was  started? 

Mr.  Gbay.  Yes- 

Mr.  Bbeed.  Which  plant  was  this? 

Mr.  Gbay.  The  San  Jose  plant. 

Mr.  Br^d,  Now,  what  I  want  to  get  some  Information  on  is  whether  prior 
to  that  time  the  California  canneries,  or  Mr.  Campbell,  applied  to  any  of 
these  banks  out  there  to  enable  this  enterprise  to  go  on  and  offered  the  per- 
sonal indorsement  of  Mr.  J,  Ogden  Armour? 

Mr.  Gbay,  I  am  going  to  let  Mr.  Campbell  answer  that;  not  .that  I  am  try- 
li^  to  hedge  the  issue  but  I  think  he  can  give  you  tbat  information  to-morrow. 

Mr.  Bbeed.  I  Juat  asked  for  tbat  statement  because  I  feel  that  you  have 
nothing  to  conceal  In  this  matter. 

Mr.  Gkay.  Nothing  at  all.  ' 

Mr.  Bbebo.  With  respect  to  the  packers'  connection — ~ 

Mr.  Gbay   (Interposing).  Absolutely  not. 

I  want  to  say  that  the  canning  industry,  cooperatively  considered,  is  a 
tittle  different  from  the  other  drled-fruIt  interests.  In  the  raisin  and  the 
prune  and  apricot  and  fig  association,  can  secure  a  control  a  production,  be- 
cause of  local  climatic  conditions  that  are  favorable  to  the  drying  of  those 
products.  So  tliat  It  Is  not  necessary  to  make  any  arrangements  for  the  con- 
trol of  the  distribution  of  their  products.  Tbey  control  the  production.  But 
In  the  canning  industry  It  is  a  little  different.  Fruits  are  canned  and  grown 
over  the  whole  Nation ;  consequently  It  is  necessary  for  them  to  make  some 
arrangements  for  the  selling  and  distributing  of  their  products  as  will  secure 
them  a  profit  in  production.  So  Mr.  Campbell  went  to  Armour  &  Co,,  that 
great  distributing  agency,  and  made  this  sort  of  an  arrangement  with  them 
for  cooperation. 
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Th1«  question  of  the  distribution  of  farm  products  niid  fiHxl  product)*,  as 
Ims  bceu  before  related  by  Mr.  Breed.  I  think  Is  about  tbn  biRKeat  aubje*^  that 
has  ever  been  brought  up  In  Washlngtim  iiiitskle  of  the  disariimroent  confer- 
ence. It  Is  a  bi)t  subject,  and  I  have  met  more  people  on  the  streets  here  talh- 
IDK  to  themselves  than  In  any  town  I  have  ever  been  In  fn  the  United  StnteR. 
And  I  have  rather  felt  that  WashlngtoD  is  the  centrsllxeil  point  of  elocution 
and  boinbastic  remarhs,  and  I  met  Mr.  Breed  on  the  street  the  other  uight 
talking  to  himself  about  this  ijreat  matter  o(  distribution. 

And  I  want  to  sa;  to  you.  gentlemen  of  the  committee,  thflt  Nil  the  aspersions 
that  have  been  cast  aRulnst  thli  thluc.  and  the  reqiiestx  for  a  modlfl<»tion  of 
the  de<'ree.  further  ronflrm  my  belief  that  these  f^entlemen  are  eager  to  Fletcher- 
ize  these  quinine  pllla  that  I  spoke  of  In  my  opening  remarks.  They  do  not 
MTint  a  change.  l>ecause  It  will  mean  a  chnree  in  their  niarketing  conditions. 

I  am  not  here  to  drive  out  the  wholesaiera,  or  the  broken*,  or  any  distribu- 
tors of  food  products.  I  am  here  with  the  sincere  desire  and  |>urpoae  to  do 
what  I  can  to  guard  against  a  destnictlon  by  their  own  tlevlces.  T  am  not 
here  to  tee  the  packers  attacked.  I  will  come  to  Washington  Juat  as  freely  to 
attack  the  person  who  will  seek  to  ellniinate  and  narrow  down  our  distribution. 

I  see  this  from  a  little  different  angle,  than  probably  Mr.  Can>pbell,  because 
I  have  not  had  time  to  talk  with  him  about  this  matter. 

And  I  am  going  to  conclude  with  this  r^iiark,  that  I  feel  that  this  attack 
by  the  jobbers  and  cauners  and  fruit  packers  on  the  coast  is  an  attack  against 
the  farmer  cooperative  organizations.  It.  Is  very  evident  what  Is  the  purpose 
from  the  fact  that  these  gentlemen  brought  chargea  agelnst  the  California 
Associated  Raisin  Co.  before  the  Federal  Trade  Commission,  setting  ap  unfair 
charges  against  that  association,  attempting  to  drive  the  CalifomiH  Associated 
Balaiu  Co.  out  of  business.  That  suit  has  gone  on  to  where  it  Is  now  lyinp 
dormant  in  Los  Angeles,  and  I  do  not  believe  that  It  will  ever  he  brought  up 
again. 

But  I  believe,  Mr.  Chairman  and  gentlemen  of  the  conmiittee,  that  these 
elements  who  are  attaching  cooperation,  now  realizing  that  in  their  charges 
before  the  Federal  Trade  Commission  against  the  California  Associated  Balsin 
Co,  have  tailed  In  their  charges,  and  were  going  to  stir  up  the  Ire  of  some 
14,000  raisin  growers  In  California,  anrl  they  realized  that  there  would  come 
to  their  rescue  20.000  other  growers  on  the  coast,  and  that  they  could  not  altord 
to  antagonize  that  much  pressure  in  accoinpllshing  their  end.  But  if  they  could 
attack  the  distilhutlng  of  these  pro<lucts  by  so  strenuously  opposing  the  vehicles 
of  distribution  of  the  packer,  so  limiting  him  and  narrowing  him  down  as  to 
curb  him  and  force  lilm  out  of  business  In  the  distribution  of  the  food  products, 
and  serously  crippling  him  In  the  meat  distributional  can  not  but  draw  this 
conclusion,  by  placing  ray  hands  In  this  nmnner  [Indicating] ;  if  the  packer 
Is  eliminated  In  his  distribution,  and  if  the  chain  store  is  crippled — and  I  be- 
lieve they  have  attempted  that,  because  the  testimony  shows  that  by  this  chain- 
store  secretarj- — -if  they  can  eliminate  these,  and  If  the  mall-onler  house  can 
be  handicapped,  so  to  speak,  there  Is  nothing  left  over  the  jobbers  and  whole- 
salers of  this  country.  Then  what  happens?  There  can  be  a  compact  and 
collusion  between  4,000  wholesalers  and  jobbers  for  the  purpose  of  saying  to 
cooperative  organ izntlons  of  this  Nation  like  this,  "  No.  Mr.  Raisin  Association. 
chop  it  right  otT  there.  We  will  not  allow  you  10  cent*  a  pound  for  your  raisins. 
We  do  not  think  the  trade  can  stand  It,  We  will  pay  you  4  cents  a  pound. 
No.  Mr.  Prune  and  Apricot  Association,  we  \vill  not  pay  you  4  cents  a  pound 
for  prunes ;  we  will  pay  you  3J  cents." 

Aud  by  that  compact  which  is  possible  to  set  tip— and  more  possible  to  set 
up  than  thei-e  can  he  a  monopoly  set  up  by  five  packers — there  can  be  a  killing 
of  cooperation  In  this  Nation.  Then  what  happens?  The  growers  are  restless; 
their  losses  ai-e  heavy  In  produ'^tion.  And  then  always  there  Is  the  fniit 
packer  offering  them  more  than  they  can  get  on  the  Inslile  of  the  oiTjnnliiation, 
for  flnancial  and  other  reasons,  which  I  will  not  mention  at  this  time,  and  then 
the  organizations  are  disrupted  and  disbanded,  and  we  go  under  the  rfglme 
of  fruit  packer  control  in  California, 

Gentlemen.  I  am  here  to  protest  against  that  tiling,  and  I  nm  sincere  In  my 
purposes,  and  I  want  to  tell  you  if  you  accomplish  this  thing  of  inequity,  in 
refusing  to  have  a  modification  of  this  decree,  I  tell  yoo  that  the  farmers  of 
this  Nation  will  disrupt  and  tear  from  top  to  bottom  our  marketing  system. 
And  we  think  we  do  know  something  about  it.  You  go  ahead  and  try  this 
thing  that  you  are  doing.    I  do  not  want  to  see  that  day  come,  however.    I,  as 
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a  producer,  do  not  want  to  see  It  come,  because  when  it  (ioea  come  I  shall  sell  iny 
funn  and  go  Into  other  lines  of  trade,  or  Into  other  chunnels  of  activity. 

So  I  «8b  you  gentleman  to  carefully  consider  this  thiug,  and  to  consider  It 
from  the  growers'  standpoint. 

And  r  agaiD  come  back  to  the  premise  that  I  started  with  In  my  opening  re- 
marks, that  upon  the  farmer  rests  tJie  economic,  social,  and  commercial  founda- 
tion of  the  country,  and  when  you  disturb  him  you  disturb  the  forces  of  the 
Xfltlon. 

I  will  not  go  furtlier  In  iny  remarks.  Mr.  Chairman.  I  may  fxt  excited,  some- 
times, and  vehement  In  this  thing,  but  I  will  say,  as  the  Irishman  said,  as  he 
concluded  his  remarks,  that  if  I  have  said  anything  for  which  I  am  sorry,  I 
am  glad  of  It. 

I  thank  you,  Mr.  C^halrman  and  gHitlemen  of  the  committee. 

The  Chaieman.  Mr.  Daily  wants  to  put  something  In  the  record.  You  have 
a  short  extract  that  you  want  to  read  Into  the  record,  I  understand,  Mv.  Daily? 

Mr.  Daily.  Yes,  Mr.  Chairman. 

FUBIHSB,  STATEUENT  OP  HB.  H.  A.   N.  DAILY. 

Sir.  Daily.  First  of  all,  1  was  reading  over  the  testimony,  and  I  found  that  I 
made  a  mi^uotation  In  one  part  of  my  original  testimony ;  I  referred  to  three 
hundred  billion  Instead  of  three  billion.    That  needs  to  be  corrected. 

But  I  should  have  Included  In  my  original  statement  the  object  of  the  Brokers' 
Association,  and  with  your  permission  I  will  read  article  2  of  our  constitution. 

The  CnAiRUAir.  You  may. 

Mr.  Daily  (reading) ; 

"Article  2.  Object.    The  object  of  this  association  Is  to  prolnote  a  feeling  of 
'  comity,  establish  closer  relations  among  all  reputable  canned  foods  and  dried 
fruit  brokers  " — 

Here  It  says,  "  Canned  foods  and  dried  fruit  brokers ; "  the  title  of  the  asso- 
ciation has  been  changed  to  "  food  brokers  " — 

"  a  Qrm  confidence  among  packers,  buyers,  and  brokers,  a  uniform  method  of 
doing  busiaeRs,  to  correct  trade  abuses,  and  to  encourage  an  interchange  of 
Ideas  and  place  reputable  brokers  In  the  position  due  them  In  the  business 

Now,  in  order  to  tneet  the  frequent  requests  of  some  expression  of  what  might 
be  considered  brokerage  ethics,  the  following  has  been  suggested  by  the  advisory 
committee  of  the  National  Canned  Foods  &  Dried  Fruits  Brokers'  Association, 
«8  it  was  at  that  time,  as  our  code  of  ethics.  Now,  I  can  either  read  it  or 
leave  it  to  be  copied.. 

The  Chairman.  You  may  do  as  jou  wish. 

Mr.  Daily.  Well,  I  will  read  it  rather  than  to  take  a  chance  oq  it.  [Read- 
ing:] 

"  1.  The  broker  is  the  connecting  link  between  buyer  and  seller  and  should 
always  maintain  the  dignity  of  his  position. 

"  2."  And  this  Is  the  most  emphatic  one  of  the  whole  list.  "Absolute  fair- 
ness and  honesty  to  both  buyer  and  seller  is  the  best  capital  a  broker  can  have. 

"  3.  A  broker  should  respect  the  rights  of  his  competitors  and  never  attempt 
by  unfair  means  to  Interfere  with  their  business. 

"  4.  The  cauner  and  packer,  represented  by  any  broker,  constitute  his  stock 
in  trade,  and  any  deliberate  attempt  on  the  part  of  another  broker  to  unfairly 
Interfere  with  a  view  to  securing  such  representation  is  decidedly  against  good 
brokerage  ethics." 

lu  other  words,  gentlemen,  we  consider  our  business  more  in  the  nature  of  a 


"  5.  Cooperation  among  brokers  is  the  best  way  to  strengthen  their  position 
in  the  business  world,  and  anything  that  tends  to  add  streuirth  to  the  broker's 
position  should  be  encouraged, 

"6.  The  division  of  brokerage,  on  the  part  of  the  broker  with  eitlier  buyer 
or  seller,  is  the  poorest  way  of  building  up  a  brokerage  business  and  iodicates 
that  the  broker  puts  a  low  value  on  his  services.  Beputable  buyers  and  sellers 
di-preciite  such  action  as  being  most  unfair  competition  and  is  an  indication 
of  weakness  on  the  part  of  tile  broker." 

In  connection  with  that  I  might  say  that  during  the  Food  Administration 
it  was  cause  for  the  revocation  of  a  license  (or  a  broker  to  divide  his  broker- 
age, it  it  was  to  un  incident  of  timt  kind  that  I  referred  the  other  day  lu  tlie 
Roanoke  matter. 
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"  7,  Brokers  ahould  always  be  careful  that  all  terms  am]  conditions  of  sale 
fro  to  both  buyer  and  M-ller  and  should  exercise  due  care  to  see  that  all  sales, 
contracts,  and  copies  thereof  should  be  exactly  alike  and  state  plainly  all  con- 
ditions and  ternis  of  said  sale  and  that  both  buyer  and  seller  are  furnished 
with  same  promptly, 

"  8.  The  broker  ia  a  responsible  agent  between  buyer  and  seller,  and  should 
at  all  times  reftllzf  that  fact  and  assume  fairly  that  responslbtlity,  standing 
firndy  for  a  fair  deal  between  buyer  and  seller." 

That  applies  with  equal  force  to  No.  2. 

"  9.  The  question  of  arbitration  la  a  very  Important  one  In  transactions  of 
the  present  time,  and  permanent  arbitration  boards  having  been  established  for 
the  handling  of  such  matters.  It  Is  deemed  Bdvlsahle  that  all  contracts  ttetween 
buyer  and  seller,  should  eontaln  a  clause  providing  for  arbitration,  In  case  of 
dispute  arising  In  the  fulfilment  of  Qiat  contract. 

"  10.  The  National  Canned  Foods  &  Dried  Fruit  Brokers'  Association  Is 
composed  of  the  best  brokerage  talent  In  the  conntry ;  as  In  union  there  Is 
strength,  all  repul^ble  brokers  should  be  members  of  this  association,  thus 
enabling  them  to  present  a  united  front  to  protect  the  interests  of  the  brok>;r- 
age  fraternity  in  any  case  of  need." 

It  Is  rather  singular  that  Mr.  Kroeble  should  have  adopted  the  line  of  thought 
that  he  did  In  his  talk  the  other  day,  except  for  the  fact  that  It  was  an  obvious 
motive.  I  do  not  think  Mr.  Kroehle  heard  my  talk  at  Atlantic  City.  I  at  that 
time  was  president  of  the  Food  Brokers'  Association  and  following  the  usual 
practice  they  had  Invited  me  to  speak  at  the  national  canners'  convention 
opening. 

The  Chaibman.  What  year  was  that  Mr.  Daily? 

Mr.  Dailt.  This  year,  in  January  of  1921.  Mr.  Kroehle  at  our  conven- 
tion, which  was  held  at  the  same  time,  succeeded  me.  The  subject  of  my  talk 
at  that  convention  was ;  "  Confidence  versus  hysteria."  And  I  am  just  going 
to  read  a  short  paragraph  here.  I  had  been  pleading,  urging  a  better  under- 
standing between  the  different  branches  of  trade.  There. was  a  hysteria  ex- 
isting on  all  aides.  E^ch  branch  of  the  trade  was  blaming  the  other  for  its 
troubles.  ,  And,  regarding  the  wholesale  grocers,  I  made  this  statement. 
t  Reading:] 

"The  wholesale  grocers  have  passed  through  a  catastrophic  experience,  the 
like  of  which  has  seldom,  if  ever,  been  the  fate  of  any  conservative  busitiess 
to  suffer.  Dependable  and  secure  at  all  times,  they  have  Justified  in  no  uncertain 
way  all  the  confidence  which  has  been  given  them.  Stniggltng  through  the 
awful  crisis  precipitated  by  the  collapse  of  the  sugar  market,  the  wholesale 
grocers  of  this  country  are  maintaining  their  normal  and  rightful  position  in 
the  chain  of  food  distribution.  If,  during  the  period  of  readjustment,  the 
wholesale  grocpr  had  appeared  to  be  lacking  In  a  proper  spirit  of  cooperation 
toward  the  canner,  such  neglect  can  not  be  justly  atributed  to  anything  but 
the  force  of  circumstances  over  which  he  had  no  control.  Only  recently  I  have 
seen  a  strong  appeal  sent  to  jobbms  by  their  local  association,  urging  them  lo 
resume  buying  Just  as  quick  as  possible,  explaining  the  need  for  resumption  of 
normal  actlvltiea  The  Jobber  will  welcome  any  normal  and  constructive  sug- 
gestions. He  Is  Just  as  anxious  to  resume  normal  business  as  the  canner  is 
to  have  him." 

Our  secretari'  has  called  my  attention  to  the  fact  that  the  word  "  packer  "  is 
used  frequently  In  our  ethics,  and,  of  course.  It  means  not  the  meat  packer,  but 
the  vegetable  and  fruit  and  other  food  packers. 

The  Chaibm.^ln.  We  will  now  hear  from  Mr.  Morrill.  What  is  your  full 
name.  Mr.  Morrill? 

STATfiHEHT  OF  KOLZiAHB  MOKBILL,  BENTOK  HA&BOR,  UICH. 

Mr.  MoRiiiu:.  RoHnnd  Morrill. 

The  Chaibman.  Where  do  you  live? 

Mr.  MoRBir.i..  Benton  Harbor,  Mich. 

The  Ohaibmak.  And  what  business  are  you  engaged  in  now,  Mr,  Morrill? 

Mr.  MoBBiLi-  Agriculture  and  horticulture.    Principally  horticulture. 

The  Chairman.  What  position,  if  any,  do  you  occupy  now? 

Mr.  MosBiu.  Well.  I  have  quit  all  my  official  positions  within  the  year. 

The  OHAiBMArj.  What  official  positions,  if  any,  did  you  formerly  occupy? 

Mr.  MoBKiLL.  In  connection  with  this  work? 

The  Chaikuan.  Yea. 
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Mr.  MoiBiLL.  I  have  been  president  of  the  Michigan  State  Hortlcnltural  So- 
ciety during  10  years,  and  president  of  the  Michigan  State  Farm  Bureau,  and 
president  of  my  own  local  fann  bureau  Id  Berrien  County. 

The'  Chaibuan.  Do  you  bnow  in  a  general  way  the  Queation  we  are  coneid- 
erlng  here — the  advisability  of  permitting  the  meat  packet*  to  handle  these 
unrelated  lines;  that  Is,  unrelated  to  slaughtering?  Have  you  any  views  that 
you  wish  to  express  upon  this  matter? 

Mr.  MOBBILL.  Yee;  but  I  wish  to  say  to  you  that  I  was  Just  trftvellug  through 
here,  going  to  Florida,  and  did  not  know  that  this  was  on  in  any  way;  but  I 
learned  of  It.  and  It  Is  a  matter  tn  which  we  ere  quite  deeply  Interested. 

The  Chaieman.  Just  proceed  In  your  own  way. 

Mr.  Moaanx.  And  by  way  of  Introduction  of  the  subject,  1  will  show  you 
that  which  Is  going  on  all  over  our  State  and  in  our  county  as  a  referendum, 
or  reminder  of  what  we  think  after  seeing  it  In  operation.  I  have  here  a  letter 
from  the  Berrien  County  Farm  Bureau  which  will  give  you  an  idea  of  this. 

The  Chauiuan.  Will  you  just  i-ead  that  into  the  record,  if  you  please?  Or 
I  can  read  It  for  you.  if  it  will  be  more  convenient. 

Mr.  MoKBtiJ-  Either  one. 

Tlie  Chaibmak.  This  la  beaded : 

"Bebbibn  County  Fabu  Bureau. 

"SI.  Jogeph,  Mich.,  November  28,  1931. 
"  Mr.  R0L1.AND  MoBBii,!,, 

"Benton  Harbor.  Mick. 

"  Deab  Mr.  Mohbill  :  I  am  sending  you  herewith  a  copy  of  the  resoluUon 
passed  at  the  last  meeting  of  the  executive  committee  of  the  Beirlen  County 
Farm  Bureau  pertaining  to  the  action  of  the  Federal  Government  In  restrain- 
ing the  meat  packers  from  engaging  in  lines  of  activity  outside  of  their  corpo- 
rate functions." 

Mr,  MoBRHi.  I  don't  know  whether  that  ia  correct  or  not.  That  Is  the  way 
It  reads;  that  Is  all  I  know  about  that. 

The  Ckaibuah  (continuing  reading)  1 

"Retolved  That  it  Is  the  sentiment  of  the  executive  committee  of  the  Berrien 
County  Farm  Bureau  that  the  so-calle<l  packers'  law,  restraining  the  packers 
from  cperating  refrigerator-car  lines  and  otherwise  engaging  in  the  distribu- 
tion of  foodstuffs,  is  dptrimental  to  the  best  Interest  of  the  public  In  general 
and  of  tile  farmers  in  particular;  anil  that  the  aald  executive  committee  of  Ber- 
rien County-  Farm  Bureau  ask  that  sold  restraining  action  be  repealed. 

"The  adoption  of  the  above  resolution  was  moved  by  Mr.  Hill,  seconded  by 
Mr.  Cro*y,  and  carried  unanimously. 
"  Tuura  truly, 


Just  proceed  now,  Mr.  Morrill.  .  ^  .        ,., t  ,^=. 

Mr  MoaBm.  Well,  I  will  say  now  that  I  have  no  data  with  me.  I  was 
not  expecting  anything  of  this  kind,  and  was  just  going  through  for  a  winters 
rest  in  Florida,  and  I  discovered  that  this  was  going  on,  and  so  I  came  uP  nere. 
And.  therefore,  I  can  not  give  you  any  data,  but  I  can  give  you  [he  history 
of  tills  work  in  Michigan,  because  I  have  been  right  close  to  It  all  the  time 
tn  ray  offlcal  capacity,  besides  being  a  large  grower  myself.  „.„,».^ 

And  when  this  act  was  passed  I  do  not  think  our  people,  as  a  rule,  real  teed 
what  It  was  coing  to  mean  to  them,  because  of  the  fact  that  our  fruit  industry 
of  Michigan,  outside  of  the  immediate  lake  shore,  where  we  have  lake  ports, 
is  bandit  entirely,  or  has  been  for  21  years  almost  entirely,  by  the  Armour 

Mr.  Stevens-  What  act? 

Judge  Haineb.  When  you  refer  to  "  this  act,"  do  you  mean  the  consent  de- 
cree, commonly  known? 

Mr.  MoraHJ!.  I  believe  It  U  called  the  decree. 

Judge  Haineb.  The  consent  decree? 

Mr.  Mobbcu.  Yes ;  something  of  that  kind. 

Judge  Hainkb.  Against  the  five  big  meat  pacltets?  »,..„„ 

Mr  MoBBm-  It  is  the  act  or  the  decree  that  took  the  car  lines  out  of  oor 
State  and  left  us  without  service,  and  that  took  the  packers  out  of  the  canning 
business  and  left  us  without  market,  la  many  places  where  the  business  had 
grown  up  around  them,  and  through  the  fact  that  we  were  getting  most  excel- 
lent service  for  over  20  years.    They  have  more  recently  gone  Into  the  packing 
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buslBess,  and  the  two  Itenig  of  clierrleR  and  ntrawberrle»  are  very  large  Items 
In  our  State,  and  ttiey  have  been  eplenOld  buyers  during  all  of  thta  period  of 
time,  and  as  our  inquiry  seenm  to  develop,  they  paid  a  great  deal  more  tban 
we  had  been  in  the  habit  of  receiving  for  that  class  of  f-oodH  during  ttielr  eiie- 
tence  and  their  opportunity  to  purchaHe  there,  and  they  did  not  seem  to  ralw 
the  value  of  goods  to  the  eonsumer,  as  we  understand  It. 

That  is  a  matter  which  our  farui  bureau  has  ]uet  fairly  awakened  to  within 
the  last  six  months,  and  I  don't  know  that  any  help  can  be  given  us  now.  I 
doubt  It  for  this  year.  And  with  the  prospect  of  a  matnilflt'ent  crop  coming  on 
we  feel  that  our  interior  counties  are  going  to  be  absolutely  unable  to  handle  it. 
The  railroads  are  unable  to  either. 

There  is  only  one  road  In  the  State  that  has  any  supply  of  freezers— refrlgerti- 
tor  cars — and  that  Is  the  New  York  Central  Lines.  Tliey  cross  the  southern 
part  of  the  State,  and  their  traflic  man  informed  me  that  they  have  about  45 
per  cent  of  enough  cars  to  handle  the  business  of  this  large  crop.  Tiie  Pere 
Marquette  and  the  Grand  Rapids  &  Indiana  were  seeded  by  the  Armour  car 
line,  the  Fruit  Growers  Espress,  for  20  years,  and  farms  have  been  bought 
and  planted  and  grown  up  around  there  because  of  the  fact  that  we  had  good 
transportation,  and  they  could  buy  their  stock  all  over  the  State,  and  take  oar 
goods,  and  distribute  them  anywhere  that  the  market  called  for  them. 

Our  lake  ports,  already,  anyway,  are  tributary  to  Chicago.  We  have  splendid 
steamship  service.  And  we  do  not  cate  so  much.  Personally,  I  am  not  hurt 
80  much,  so  badly,  except  that  I  have  one  farm  in  the  interior  that  I  have  to  have 
refrigerator  service  on,  but  I  am  on  the  New  York  Central  line,  and  they  are 
the  beat  equipped  of  any.  But  It  Is  going  to  put  us  In  a  position,  and  oui 
farmers  are  providing  for  it  now,  of  buying  trucks  and  everything  of  that  kinit 
to  get  to  the  lake  ports.  It  is  going  to  make  Chicago  a  very  much  greater  dump- 
ing ground,  with  no  facilities  for  distribution  su<h  as  we  hn\e  bad  excpptiUK 
such  as  can  be  hustled  in  there 

This  past  season  we  had  about  25  per  cent  of  a  fruit  crop  taking  the  tree 
fruits  In  particular.  We  are  \er*  largel\  in  berr  es  a  ^en  lnrge  acreage  of 
berries,  but  the  tree  fruits  on  account  of  the  bad  weather  in  the  spring  are 
not  so  good,  and  we  have  only  had  about  a  35  per  cent  crop  the  lightest  crop 
we  have  had  for  years. 

We  have  a  splendid  traffic  department  headed  by  an  experienced  man  and  he 
had  unlimited  power — now  I  am  speaking  of  the  Michigan  State  Farm  Bureau 
and  we  have  100,000  members  there  and  are  thoroughlv  organized — a  thoroughly 
organized  operative  force — and  we  haie  our  traffic  department  as  I  saj  and 
by  breaking  into  the  Chicago  vards  and  the  r>etroit  \ards  Fort  \Sajne  and 
everywhere,  and  stealing  and  running  cars  through  h>  every  sort  of  a  means 
we  got  rid  of  a  large  portion  of  the  crop 

But  we  have  got  another  crop  coming  on  that  will  probabU  l>e  a  normal 
crop.  If  it  Is.  there  are  no  car  lines  ^  Isible  I  don  t  know  anything  that  you 
can  do  that  can  help  us.  I  just  want  ^ou  to  know  where  we  are  hurt  I  want 
you  to  know  that  a  great  buslne<"S  has  grown  up  In  certain  localities  arounil 
those  lines,  and  the  localities  producnig  fruit  and  served  by  other  car  lines^not 
packers— are  not  hurt  like  we  are 

It  so  happened  that  the  Armour  interests  were  behind  our  car  line 

Now.  regarding  the  fruit  preserving  plants  and  their  dititribution  it  has  been 
something  wonderful.  It  has  built  up  a  trade  in  our  countrv  that  has  meant 
a  great  deal  to  us.  They  developed  the  plan  of  freezing  fruit  Thev  have  done 
more  to  develop  the  fruit-juioe  business  that  is  put  svnthetlc  compimnds  out 
and  t  think  you  will  all  agree  with  me  that  the  sooner  thev  are  out  the  better 
If  they  can  be  replaced  with  pure-fruit  Juices  and  the  \miour<"  and  the  Swift'' 
have  been  engaged  in  that  verj  extensively  and  have  got  some  magnificent 
plants  In  our  State,  which  they  hardlv  operated  this  last  vear  at  all  Thev 
could  not.  They  just  used  a  little  But  of  course  a  certain  amount  of  that  can 
be  discounted  because  of  the  conditions  we  understand  that  but  we  dont 
expect  that  to  last  always  and  we  expect  in  course  of  time  and  probably  In  a 
short  time,  that  we  will  be  back  under  normal  conditions  and  be  left  without 
fftcliities. 

Now,  beyond  that,  I  could  perhaps  answer  questions  better  than  anything 
else,  because,  as  I  said,  I  did  not  come  here  prepared  for  this  I  did  not 
come  expecting  to  be  here,  and  I  dldn  t  even  know  that  there  was  such  a  thing 
on  hand  here,  excepting  that  I  understood  that  the  rallfornia  fruit  people  were 
in  here  asking  for  action  alon^  the  same  line  that  I  have  ]ust  shown  vou  In 
this  resolution  that  was  read  I  understand  that  smne  of  those  peoiHe  have 
been  here. along  the  same  line 
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Judge  Hainer.  Thnt  is.  nmklntf  a  similar  request? 

Mr.  MoBRiu^  Making  a  similar  request,  feeling:  that  they  are  being  injured 
in  the  industry. 

Judge  Hainee.  How  large  is  this  association  that  you  represent? 

Mr,  MoBBiu,.  The  Michigan  State  Farm  Bureau? 

Judge  H AIRES.  Tea. 

Mr.  MOBBiii.  A  little  over  100,000  farmers. 

The  Chaieman.  What  Is  the  approximate  acreaite? 

Mr.  MoRBiLL.  As  I  told  you.  I  have  no  data  with  me.  lint  it  is  tremendous. 
My  own  torni  ships  two  or  thi-ee  hundred  cars  in  a  night,  and  our  steamers 
carry  several  hundred  packiige?!,  bales,  and  eratps  of  produce  daily. 

The  Chaibman.  What  are  .your  principal  fruit  crops? 

Mr,  MoBsiLL.  Peachea,  apples,  and  the  small  fruits,  and  now  a  great  many 
citntaloupes.  Cantaloupes  are  now  coming  to  be  a  big  business.  For  Instance, 
I  grow  several  hundred  crates. 

Judge  Haineb.  How  about  berries? 

Sir.  MoBBiLL.  That  is  small  fruits.    Everything  in  the  way  of  small  fnilts. 

The  CHAiRMArr;  What  vegetables  do  you  can? 

Mr.  MoKRiLi.  Tea;  there  are  vegetableKianning  establishments;  it  Is  a  vege- 
table canning  country.  They  can  peas  and  beans  and  general  lines.  I  never 
paid  so  much  attention  to  that,  l)eca«8e  I  have  not  been  much  Interested  In 
that;  but  when  It  comes  to  frnlts.  I  have  been  more  directly  interested  in  It. 

The  Chairman.  It  has  boen  contended  here,  Mr.  Morrill,  that  it  is  feared 
that  if  the  packers  go  back  Into  these  lines  of  handling  the  produce,  or  the 
canning  of  these  commodities,  that  they  will  obtain  and  gain  a  monopoly  of 
the  production  and  of  the  systems  of  distribution.  Have  you  any  views  upon 
that  question? 

Mr.  MoBBiu,,  Yes,  sir. 

The  Chairman.  Do  you  entertain  any  such  fears? 

Mr.  MOBRHX.  I  do  not. 

The  Chaibman.  Why? 

Mr.  MoRBiLL,  Simply  because  the  only  way  they  can  obtain  a  monopol.v  of  it 
if  hy  making  more  money  than  other  business  makes,  because  there  Is  plenty 
of  money  to  go  into  productive  or  profitable  business.  Now,  they  may  become 
a  monopoly  in  a  way,  by  being  more  efflcient  and  being  satisfied  wltb  smaller 
profits.  But  the  whole  public  Is  satisfied  with  them  in  the  business,  and  to 
niake  a  Hiing,  liecause  It  has  worked  In  this  manner,  that  the  farmer  has  got 
more  for  his  product,  in  profit,  and  the  consumer  has  been  able  to  buy  for  less 
on  tlie  shelves,  and  that  is  what  has  apparently  hurt  some  organization— well, 
I  will  name  the  organization — the  Wholesale  Grocers'  Association,  4,000  or 
5,000  of  tliem,  object  to  that  kind  of  competition.  By  that  rule,  if  it  is  estab- 
lished, I  might  object  to  others  growing  wheat.  I  grow  some  wheat,  and  I 
ilon't  see  why  I  could  not  object  to  Mr.  Rtratton  and  others  connected  with 
him  growing  large  quantities  of  wheat  in  Montana,  where  I  understand  they 
had  about  30,000  acres  in  wheat  last  year.  I  might  object  to  that.  But  the 
farmers  have  not  been  accustomed  to  doing  that.  The  farmers  say.  if  they 
grow  big,  let  them  grow.  But  it  may  be  that  this  thing  would  grow  into  an 
injury  to  the  wholesale  grocers. 

But  here  is  a  matter  that  stnick  me  very  forcibly  at  the  time,  immediately 
after  this  decree  went  into  effect,  and  the  Armour  people  sold  their  refrigerator 
cars  to  the  Central  of  Georgia  or  somewhere  down  in  this  country. 

The  Chairman.  It  was  a  company  that  was  formed  by  the  various  railroads 
that  took  over  the  cars. 

Mr,  MORBnx.  Since  1  have  been  here  I  have  understood  there  may  be  an 
attempt  to  control  the  freezer  lines  as  a  separate  line  and  move  the  cars  to  such 
territory  or  territories  as  they  are  needed.  The  Armour  people  always  did  that 
themselves,  tiut  we  find  such  an  overlap  in  the  fruits  of  one  season — the  latitude 
of  the  season  moves  north  at  the  rate  of  about  35  miles  per  day.  The  latitude, 
as  I  say,  moves  north  at  the  rate  of  about  l?)  miles  per  day.  Normally,  in  most 
of  onr  fruits  there  is  a  variance  of  from  20  to  40  days  in  the  ripening  period, 
and  that  has  to  be  served  fi-om  first  to  last  by  those  interested  In  It,  nnd  that  is 
going  to  make  a  difficulty,  I  imagine,  in  that  scheme,  if  it  la  a  scheme,  which  I 
have  heard  here. 

We  do  not  care  who  serves  us,  Just  so  we  are  served.  We  are  not  fighting 
Armour's  battles,  nor  Swift's  battles,  nor  anybody  else's  battles,  but  our  own, 
and  we  do  not  know,  perhaps,  how  to  do  It.  and  it  Is  entirely  an  accident  that  I 
am  here  with  you  now.  But  we  know  where  we  are  hurt  and  how  we  are  hurt, 
and  we  are  fearful  of  the  future,  and  the  Immediate  future,  and  we  believe  that 
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some  time  this  will  wreck  an  In  aome  way,  because  we  hare  )lTed  and  seen  theee 
things  worked  ont.  But  we  brieve  we  had  better  let  these  men  who  are  puttini; 
up  pure  food  and  are  iiaylog  us  a  living  profit  for  our  work  and  our  produce 
and  are  taking  It  at  a  prW  they  can  elToni  to  liuy  it  by  the  elimination  of  Inelde 
profits,  und  we  l>elleve  they  should  have  a  cliance  in  our  scheme  of  economy, 
when  we  are  wanting  and  calling  for  a  lowpr  rate  of  llvlns.  The  fanner  is  get- 
tltig  his  now;  he  is  furnlshlUK  what  he  is  furninhlng  low  enough,  we  ttilnk. 
Just  whether  the  consumer  is  getting  his  low  enough  Is  another  question,  and 
whether  everybody  In  the  line  has  met  the  situation  or  not  that  is  another 
matter.    I  don't  know. 

The  Cbaibuan.  Mr.  Morrill,  are  there  Indepeuilent — and  by  that  I  mean  can- 
neries not  connected  with  the  meat  packers  In  your  community? 

Mr.  MoBBiix.  Oh,  everywhere.    There  are  three  or  four  in  my  town. 

The  Chairuan.  Have  they  been  hurt  to  any  extent  by  tlie  meat  packers 
operating  canneries? 

Mr.  MoKBirj^  I  never  lieard  any  compfalnt  from  them.  As  a  roattpr  of  (set, 
the  wholesale  grocers  like  that  In  onr  country  [pressing  thumbs  down  on  table]. 

Judge  Hainer.  Like  what? 

Mr.  MoRBiLi.  Thumbs  down. 

JudKf  IIainkr.  The  thumbscrews? 

Mr.  MoBRiLi-  Yes.  We  sometimes  had  the  orders  In  our  country,  aod  the 
canners  got  tlie  cans :  but  there  Is  only  three  or  fonr  in  Michigan  that  have 
survived  where  the  fruit  Is  plentiful.  There  are  rules  made  by  the  wholesale 
grocers  and  brokers  that  they  have  to  go  by. 

The  Chaibman,  And  those  rules  are  with  reference  to  selling,  or  distribution. 

Mr,  MoBBiLL.  Well,  everything.  Now,  by  way  of  Information  that  I  could  not 
give  on  oath  but  which  I  believe  is  true,  and  I  can  give  you  the  name  of  a  man 
who  can  »iy  on  oath,  and  I  will  not  hesitate  to  name  men.  My  information  was 
given  me  by  Mr.  Robert  Graham,  the  president  of  the  Grand  Rapids  Trust  Co., 
and  u  man  who  la  also  interested  in  agriculture,  and  who  has  been  a  member 
of  the  State  tioard  of  agriculture  for  20  years.  He  gave  me  this  iuformation 
immediately  after  he  sat  In  with  a  bunch  of  wholesale  grocers  and  heard  their 
talk  about  their  proceedings  and  about  their  t>eing  Id  groups.  He  was  In  the 
Grand  Rap:ds  group.  And  they  arranged  for  an  arbitrary  profit  of  25  per 
cent  over  producers'  prices,  and  I  think  he  said  10  per  cent  should  go  to  the 
wholesaler  and  50  per  cent  to  the  retailer,  and  toot  control  of  the  retail  situ- 
ation, and  provided  a  plan  through  their  institution — there  Is  always  an  institu- 
tion— that  If  they  bought  direct  from  the  canners  tliey  should  not  get  supplies. 
Mr.  Graham  informed  me  that  he  thought  they  were  regulating  this  as  fast  as 
tliey  could.  But  that  shows  the  trend,  and  taking  care  of  certain  territories, 
and  doing  things  underground. 

Judge  Hainkb.  When  did  that  take  place,  Mr.  Morrill? 

Mr.  MoBHiu:,  About  sis  months  ago. 

Judge  Hajnbb.  Where? 

Mr.  MoBHtix.  In  the  president's  office  of  the  Grand  Rapids  Trust  Co.  He  told 
me.  He  is  a  friend  of  mine  and  a  perfectly  reliable  gentleman.  I  have  DO 
doubt  you  can  get  the  same  Information  from  him  direct.  At  that  time  he 
bad  Just  come  from  the  meetmg.  and  he  was  mad,  and  he  told  me  about  It  I 
know  that  Is  a  vital  thing  when  I  tell  you — I  know  It  Is— and  I  am  gWmg  you 
my  authority. 

The  CHArBMAS.  Mr.  Morrill,  have  yon  talked  with  other  producers  and 
growers  In  your  section  of  the  country  about  this  situation? 

Mr.  MoBBiLL.  Oh,  it  has  been  a  subject  matter  of  discussion  in  our  farm- 
bureau  meetings  occasionally,  and  occasionally  when  we  have  a  little  time  we 
talk  to  a  friend.  But  that  is  not  much.  But  in  our  farm  bureau  that  is  our 
live  topic. 

The  Chaibmaw.  And  you  believe  that  this  expresses  sentiment  generally  oC 
the  people  in  your  community? 

Mr.  MOBBILL.  I  know  It  does  of  the  more  Intelligent  and  those  who  keep  them- 
selves Informed  of  what  is  going  on  around  them.  You  will  know,  of  course, 
that  a  good  many  farmers  do  not  know  straight  out  about  wliat  Is  going  on 
around  them.  But  many  of  the  farmers  nowadays  are  very  intelligent  and  keep 
themselves  very  well  Informed. 

Judge  Haineb.  Are  the  farmers  beginning  to  appreciate  the  conditions  that 
exist? 

Mr  MoBBiu.  Oh,  yea ;  they  began  that  when  the  crop  came  on  and  there  were 
no  chances  to  move  them.    That  la  when  they  began  to  realize  It    Ana  In  onr 
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d-afflc  bureau — 1  was  nt  the  hend  of  tlmt  Institution  at  the  time,  and  we  worked 
ever;  avaUnble  night  aod  day.  We  liuii  men  that  never  rested  for  weeks ;  and 
take  our  canners,  for  iuatauce.  they  could  not  get  tana  shipped  to  them.  Tliey 
were  billed  end  were  on  riie  mllroads  somewhere.  Aud  coal — there  were  1,300 
care  of  coal  that  was  net  luxiile  of  the  State,  although  It  was  boueht,  end  the 
crop  was  comlnx  on  and  jtolng  to  be  delivered  within  about  five  days.  And  I 
tell  you  somebody  huHtled.  and  It  was  our  traffic  department  And  they  got 
their  supplies  through,  so  the  farmers  got  their  supplies  In.  They  had  the  bills 
of  ladinfc ;  they  had  plenty  of  bills  of  lading,  but  could  uot  get  the  cars.  That 
Is  a  different  thing.  And  here  ]s  another  thing — the  buyers  could  not  get  tb^r 
goods  shiiqied.  For  Instance,  a.  Cincinnati  buyer  wanted  to  get  some  fruit 
through  to  Pittsburgh,  and  he  did  not  know  where  to  get  a  car.  He  had  to 
depend  upon  our  farm  bureau  traffic  department  as  to  whether  they  could  get 
canr,  and  wlien  they  could  get  them,  and  when  they  could  get  them  to  the 
different  yards.  And  then  the  matter  of  checking — we  have  always  had  the  men 
te  come  and  check  the  country  up  In  advance ;  they  knew  how  many  cars  epproxl- 
inately  there  would  be,  and  the  Ice  was  provided,  and  when  a  load  was  put  on  a 
car  It  was  iced  and  inspected.  And  then  It  was  re-iced  and  followed  up  and 
looked  after.  But  now  there  was  nobody  to  do  that  It  was  an  organization 
which  functioned  and  around  which  this  great  fruit  business  had  grown  up. 
The  people  In  California,  I  tl>ink,  have  bad  the  same  experience.  I  am  only 
talking  of  fruit;  I  don't  know  much  of  anything  else,  but  that  commodity  la 
suffering  In  our  country  because  the  packers  have  been  put  out  of  business. 

Now,  I  have  done  business  in  Texas  over  the  A.  R.  &  T. — the  American  Re- 
frigerator &  Transfer  Co.— and  tliey  are  not  disturbed.  And  I  have  also  done 
buRlness  In  California  with  the  I'ompany  that  operates  over  the  branch  of  the 
Southern  Pacific  Railroad,  and  they  ai'e  nut  hurt.  But  in  our  country  it  hurts 
UH,  and  it  hits  the  loading  stations,  I  think  the  Santa  Fe  was  using  the  packer 
cars,  and  where  they  used  the  packer  cars  they  are  hurt.  It  was  unfortunate 
that  they  should  go  out,  because  our  efforts  to  get  the  railroads  to  take  care  of 
the  business  bas  usually  resulted  In  the  loss  of  such  a  large  per  cent  of  the 
i.'owmodlty,  because  they  are  not  able  to  take  care  of  it  and  because  the  cars  can 
not  he  provided  by  the  railroad  company.  They  have  not  provided,  as  a  rule, 
the  Ice  In  advance,  and  they  have  not  got  the  daily  rolling  reports :  they  have 
not  got  the  things  that,  the  fruit  grower  must  know  when  he  puts  his  fruit  on  the 
car  In  order  that  his  fruit  may  be  marketed  in  a  marketable  shape. 

And  we  had  the  same  things  before  the  Armour  cars  were  in  use.  We  had 
car  after  car  of  loss.  Peaches,  for  Instance,  it  you  put  them  in  a  car,  they 
must  be  cared  for  or  they  will  arrive  rotten,  and  you  can  not  collect  in 
advance,  because  most  of  these  things  will  bring  you  the  money  only  after 
you  deliver  the  goods.  That  Is  true  unless  you  sell  to  local  buyers  on  the 
ground.  And  when  we  bad  this  good  transportation,  buyers  would  buy  just 
as  fredy  on  the  ground,  and  they  knew  Just  how'long  It  would  take  to  load 
that  car  with  those  goods  to  where  they  wanted  it  in  this  special  service. 
And  It  affects  a  great  Industry  now  that  we  haven't  got  it,  and  I  don't  know 
whether  It  can  be  started  again.  I  dont'  know  whether  anybody  can  rein- 
state ft.  I  don't  know  whether  they  want  to  reinstate  it.  I  have  an  idea 
if  my  name  was  Armoiir  I  would  not  reinstate  it. 

The  Chaibuar.  Judge  Hainer,  do  you  care  to  ask  anything  more? 

Judge  Hainer.  No. 

The  Chaibuan.  Air.  Hall,  do  you? 

Mr.  Hall.  No. 

The  Chaibkan.  Mr.  Breed? 

Mr.  Bbbed.  I  would  like  to  ask  Mr.  Slorrlll  if  he  represents  the  Jllchlgan 
Farm  Federation,  and  If  they  passed  any  resolution  on  that  subject? 

Mr.  MoBBiLL.  I  have  not  been  up  to  Lansing  In  three  months.  I  Just  offered 
one  here  from  our  county,  which  is  going  all  over  the  State,  and  we  are 
auxiliary  to  the  Michigan  State  Federation. 

Mr.  Bbeed.  How  many  members  are  there  in  your  county  organination? 

Mr.  MoBBiix.  Three  thousand.  I  think  our  county  organization  is  the  largest 
county  organization  in  the  United  States,  and  our  own  county  has  the  largest 
membership  In  the  United  States,  and  In  our  township.  We  are  one  of  the 
first,  anyhow. 

The  Chairuan.  Is  there  anything.  Mr.  Daily? 

Mr.  Dailt.  One  slight  question.  In  the  course  of  your  remarks,  BIr,  Mor- 
rill, you  Included  the  word  "  broker."  Will  you  give  me  a  definition  of  who 
you  mean  by  brokers? 

Mr.  MoBBiLL.  In  regard  to  canned  fruits? 
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Mr,  Dailt.  Yes. 

Mr.  MoBBiu.  Oh,  yen;  there  is  a  line  of  hrokere  that  lianille  canned  goodi 
that  are  not  wholesale  srocert*,  that  handle  iiotbiDK  but  tbaj.  And  we  koow 
tbem  as  brokers,  and  oftpntlnies  In  the  Minnlnff  business  In  my  town  aod 
surrounding  towns  ihey  hare  been  the  men  that  advance  money  and  take 
the  guods  and  store  them,  and  then  when  the  time  came  to  settle  tbey  ttai 
mo^t  of  them  swells  and  clean  up  on  the  canners.  A  lot  of  things  hai^ii 
after  you  get  a  little  adTaoce  on  the  goods.    That  Is  the  broker's  end  of  ft 

Mr.  Daily.  Mr.  Morrltl,  you  understand  tbat  then  as  your  deflnlUon  ot  the 
term  "broker"? 

Mr.  MoRBiLL.  The  broker  Is  separate  from  the  wholesale  grocer.  We  have 
always  considered  these  men  brokers  who  handle  nothing  but  those  goods. 

Mr.  Daily.  How  do  they  handle  them;  on  commission? 

Mr.  Mobbim:..  Sometimes  tbey  buy  them  and  sometimes  they  do  any  otber 


Mr.  Daily.  It  has  been  testtfled  to  here  by  a  competent  witness  that  i 
broker  is  one  who  never  takes  title  to  the  goods,  and  whose  only  compensa- 
tion Is  u  small  percentage  for  bringing  the  buyer  and  the  seller  together. 

Mr.  MoBBiLL.  I  guess  that  would  be  a  correct  definition.  But  the  fellows 
we  call  brokers  do  various  things. 

Mr.  Daily.  You  preaome  the  other  definition  is  the  correct  one  for  a  real 
broker? 

Mr.  MoBRiLL.  I  assume  it  is  correct  for  a  real  broker.  So  far  as  his  opera- 
tion is  concerned.  It  Is  almost  anything. 

The  Chaibm AN.  If  that  Is  all.  we  thank  you,  Mr.  Morrill. 

Mr.  MoBBiLL.  I  am  very  glad  to  have  had  a  chance  to  express  myself.  We 
feel  it  very  much  up  there. 

The  Chajrman.  We  will  now  adjourn  until  10  o'clock  to-morrow  momii* 

Cott  of  raitin  produclUm,  1917. 

[Taken  from  Bctual  dally  labor  teporta  and  caaservatlve  estimates  of  "overhead  expense. "| 
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"^ 

b«ais. 

TaXM 

1301.55 
58.18 

soo,(» 

'7§aOD 
1.S00.00 

IS  uid  ham^,  tm; 

'e!%'™:.'!'^"".' 

20.92 

7,W7.M 

y^r. 

w 

KS. 

» 

in.oa 

101.80 

MG.sa 

ffi!! 

isi.aa 

147.30 

137.90 

!tg{ 

166.  OO 
147.30 

13?:  w 

as.  80 

17.70 

i!7.a) 

Ysar,  l»lg. 
Acreage,  7S  a 

Yield,  128  ton . 

Traya,  401iKof  23  pounds  «a_. 

Tray  basis,  325  trny^  of  raiains,  8  pounds  each,  moke  1  ton. 

Flccne  price,  U  cams  per  tray. 

Labor  basis,  12.75  to  t4  por  day  without  board,  10-hour  day. 

Properl;,  D^las  H  '  Gray,  Anaona,  Calil. 

JANUARY  1,  191B. 

(F^uisd  on  basis  of  55  acres  made 


Total 
hours. 

Total 

Cost 
fi- 

Cost 

Cost  p.r  acre. 

sere. 

2.3-taii 
yield. 

ss 

^M. 

». 

'  5S 

1 

S37 

Z 

(581.23 
10.80 

210!  (0 

Its 

20.00 
6a  7S 
8.30 
14.00 
40.15 

1,445!  92 

II 

509!  IS 

ll?.  33 

17.45 

■1 

LOO 

1 

.77 

li 

1  .80 

'.TV 
.39 

1 

.40 
.38 

.77 

'.25 

■if 

1.17 

17.45 
.13 

2!  70 

iloo 

3.33 
!40 

■n 
.J 

7.83 

gSfeiii™:::: 

.02 

i.sa 

.S 

« 

.1 

2^? 

?! 

"'iis' 

■jii.'47' 

5^50 

.TO 

300 

2,012 

'305 
1.700 

|«ii._and  boxing 

2.43 

11.582 

5,087.82 

...» 

82.53 

50.70 

,  Google 


646  FACKESS'  CONSENT  DECBEE. 

Cott  of  rattin  production,  1918 — Continued. 
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Cost  of  pUmting  and  brin^g  a  Thompson  vineyard  to  bearing — Contlnuea. 
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SATTJitDAT,  DEt-miaER  10.  1021. 

The  cvniniittee  met  ftt  9  o'clock  a.  m.  in  room  704.  DepHrtnwnt  of  CommePce, 
pursuant  to  adjourmnent  on  jesterday,  Hon.  Heruiuu  J.  Uallowaj-  (cbalmian) 
presiding. 

The  CHAJBirAN.  Gentlemeo,  let  us  proceed  with  the  heariue, 

STATKMENI  OF  KB.  DAIJ.AS  H.  ORAY— Resumed. 

Mr.  Gkay.  Mr.  ClitiirinaD,  lor  the  beneflt  of  yesterday's  records,  I  have  one 
more  wire  that  might  go  In  before  ttie  questions  are  asked  me,  IF  you  will  po-- 
inlt  it. 
The  Chairman.  You  may  read  the  telf^ram. 
Mr.  Gkat  (reading)  : 

Gbidlet,  Calif.,  December  10,  19Z1^2£2  ».  m^ 
Dallas  H.  Gbay, 

PoKhatan  Hotel.  Washington,  D.  C: 
Kindly  advise  Attorney  General  that  I  strongly  advocate  iwHllflcatloii  pack- 
ers' coiisent  decree  In  order  the;-  cau  distribute  our  California  fruits.    1  am  « 
financier,  fruit  grower,  and  member  prune  and  apricot  association,  also  Totlng 
trustee  of  California  Canning  Peach  Association. 

C.  AV.  Thsasheb. 

The  Chaibuan.  Mr.  Hall,  have  you  any  questions  you  ivaut  to  aski 

Mr.  Hall.  No,  sir. 

The  Chairuait.  Mr.  Gray,  you  are  a  njember  of  llw  Oiiliromla  Cooperative 
Canneries? 

Mr,  Gray.  Yes ;  of  the  California  Cooperative  Canneries. 

The  Chaihuan.  How  long  have  you  been  a  member  of  that? 

Mr.  Gray.  Two  years — pretty  nearly  two  yeara. 

The  Chaibmar.  Have  you  been  a  memher  of  It  since  it  was  organized? 

Mr.  Gkay.  Very  shortly  after ;  about  six  or  eight  months  after  Its  organisa- 
tion. 

The  Chaibuan.  Have  you  taken  an  active  part  in  the  affairs  of  that  organiza- 
tion? 

Mr.  Gbav.  I  became  a  member.  I  wilt  say,  of  the  California  Cooperative  Can- 
neries to  supply  them  with  muscatel  grapes  for  canning.  It  is  acknowledged 
among  California  packers  that  Kings  County  produces  a  very  good  grape; 
in  fact,  the  canneries  all  pack  grapes  from  my  locality,  and  for  that  reason  I 
joined,  to  supply  them  with  grapes. 

The  Chairman.  Have  you  taken  part  in  the  securing  of  inenibershlps.  etc.? 

Mr.  Gray.  Yes,  sir. 

The  Chairman.  Are  you  an  officer  of  that  organization? 

Mr.  Geat.  No,  sir. 

The  Chairman.  Just  a  member? 

Mr.  Gray.  Just  a  member.  I  might  state  further,  because  I  am  a  member  of 
their  general  association,  because  my  district  has  not  been  bo  organized  yet  as 
to  where  we  are  a  local  growers'  organization,  which  Is  the  custom  of  organlia- 
Ilon  for  that  association. 

The  Chairman.  Who  owns  the  shares  of  stock  of  that  association? 

Mr.  Gbay.  Exclusively  by  the  growers  and  the  ofncialH,  such  as  Mr.  Campbell, 
who  might  not  be  a  grower,  of  course;  he  is  not  a  grower. 

The  Chairman.  And  It  has  a  par  value,  I  presume— the  stock? 

Mr.  Gray,  Yes,  sir. 

The  Chairman.  How  much  a  share? 

Mr.  Gray.  SI  a  share.  I  get  It  mixed  up  with  the  Raisin  Association.  The 
Raisin  Association  Is  $100  per  shara 

Tlie  Chairman.  How  is  the  fruit  of  that  association  hnndleil?  By  tbln  I 
mean,  does  the  producer  turn  his  fruit  Into  that  organization,  and  when  does 
he  receive  his  money  for  it? 

Mr.  Gray.  The  producer  la.  as  a  member  of  the  local  association 

Mr.  Breed  (interposing).  That  Is  the  grower? 

The  Chairman.  That  Is  what  I  me&n. 

Mr.  Gray.  Yes;  the  grower,  a  member  of  a  local  association,  and  to  that 
organlaztion  he  turns  his  fruit  in.    That  is  the  way  with  the  local  organ Izatlona. 
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And  the  grower  receives  his  money — he  receives  advaoces  from  time  to  tlrae 
during  his  delivery,  or  even  advances  previous  to  hia  delivery,  if  ttiey  are  able 
to  Qnance  It,  and  then  receives  all  his  money  wtien  the  fruit  is  sold. 

The  Chaibuah.  Wtiat  pro[ioirtioQ  of  the  value  of  ills  fruit  will  the  company 
ordinarily  advance.  If  it  has  the  money? 

Mr.  Gbay.  Oh,  I  would  say  around  20  or  25  per  cent,  or  15  per  cent  of  the 
MiKKwed  final  value. 

The  Chaibman.  And  then  he  receives  the  remainder  for  the  fruit  after  the 
frtilt  Is  sold  and  iiai<l  for? 

Hr.  Gbay.  After  the  fruit  Is  sold  and  paid  for;  yes,  sir;  after  the  espennes 
have  been  deducted  from  the  gross  sales. 

Mr.  Hall.  Mr,  Gray,  who  do  you  sell  to? 

Mr.  Gbay.  We  have  been  selling  to  the  jobbers  and  wholesalers  of  the 
United  States,  outside  of  the  contract  which  Is  open  with  Armour  &  Co.,  which 
takes  in  varying  amounts^I  have  t^een  the  contract.  The  purport  of  it  is  that 
they  agree  to  tBli<>  their  pntirp  reQuiremcnta  from  tbe  California  Cooiierative 
Canneries,  covering  a  period  of  10  years. 

Mr.  Hall.  How  do  the  other  cooperative  associations  distrlbut*!? 

Mr.  Gbay.  By  that  I  suppose  you  mean  the  California  Associated  Itaisin  Co. 
and  the  Prune  and  Apricot  Co.  and  the  Peach  and  Fig  Co.? 

Mr.  Hall.  Yes,  sir. 

Mr.  Gbay.  Tbep  distribute  to  the  wholesalers,  and  I  think  to  the  chain  stores 
and  the  mail-order  bouses.  I  do  not  think  they  have  recently  sold  to  Armour 
tc  Go,,  although  tbe  Prune  and  Apricot  Association  has  during  the  past  two 
rears  that  I  know  of  sold  large  quantities  to  Armour  &  Co.,  one  of  the  big  live 
packers. 

Tbe  Chairman.  Mr.  Breed,  do  you  care  to  ask  anythins? 

Mr.  Bbebd.  I  understand  Mr.  Thome  desires  to  ask  a  question. 

The  Chairman.  Very  well,  Mr.  Thorne,  you  may  proceed. 

Mr.  Thobne.  Are  you  a  member  of  the  California  Fruit  Growers'  Exchange? 

Mr.  Gbay.  No:  I  am  not.    That  Is  a  citrus  organization. 

Mr.  Thobne.  Yes. 

Mr.  Geat.  No  :  I  produce  no  citrus  fruits. 

Mr.  Thobne.  Tliat  la  the  largest  cooperative  organization  In  California,  is  It? 

Mr.  Gbay.  Oh.  yes ;  and  the  oldest,  1  would  say. 

Mr,  Thobne.  Have  you  )>een  authorized  by  any  orgaulzotloo  of  growers  on 
this  occasion? 

Mr.  Gbay.  I  1ia\-e  not  been  authorized.  I  laid  particular  stress  upon  that, 
at  which  time  you  probably  were  not  here. 

Mr.  Thobne.  Have  you  been  authorized  to  speak  for  any  organization  of 


Mr,  Gbat.  Ko  ;  I  have  not,  except  such  endowment  as  Mr.  Campbell  wishes 
to  place  upon  me. 

Mr.  Thobise,  And  Mr.  Campbell's  organization  has  how  many  members? 

Mr.  Gbay.  About  1,000. 

Mr.  Thobne.  And  how  many 

Mr.  Gbat  (Interposing),  In  their  three  years  of  organisation. 

Mr,  Thobne.  And  how  many  growers  in  California  sell  to  Mr.  Campljell's 
organization,  approximately? 

Mr,  Qhay.  How  many  growers  sell  to  him? 

Mr.  Thobwc  Tea. 

Mr.  Gbay.  About  1,000, 

Mr.  Thobne.  But  I  thought  that  was  the  canners  themselves? 

Mr,  Gbay.  Oh,  no;  you  are  mistaken.  You  asked  me  how  many  members 
there  were  in  Mr.  Campbell's  organization. 

Mr.  Thobkb.  Yes ;  there  are  1,000  growers? 

Mr.  Gbay.  Yes ;  1,000  growers  are  In  the  membership. 

Mr.  Thobne.  Now,  how  many  members  are  there  in  California  In  the  various 
cooperative  organizations,  and  that  Is  all  I  want  to  know? 

Mr.  Gbay.  Seventy  thousand  that  are  In  42  organ  iiatlona. 

Hr.  Thobne.  That  is  all. 

The  Chaihman.  Now,  Mr.  Breed. 

Mr.  Bbeed,  Mr.  Chairman,  I  have  only  a  few  questions  to  ask  Mr.  Gray,  and 
before  doing  that,  however,  as  Mr.  Gray  has  spent  a  good  deal  of  time  in  con- 
nection with  his  testimony  discussing  cooperative  movements,  I  would  like  to 
say  that  I  have  listened  with  a  great  deal  of  interest  to  all  of  hU  testimony, 
and  I  would  like  to  put  it  on  record  here  on  belialt  of  the  National  Wholesale 
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Grocers'  Assooiatlon  that  we  believe  that  the  cooperative  marketing  luoTement 
that  is  now  developing  in  California  and  other  States  throughout  the  connttT. 
ia  of  value  and  has  a  retilly  ereat  future  ahead  of  It.  We  are  not  opfioBed  to 
tliat  movement,  and  would  be  glad  to  see  It  grow  and  proaper.  We  alao  bdlere 
that  aa  the  cooperative  movement  further  developa  it  will  be  found  that  the 
diKtrlbutioii  of  their  products  through  the. wholesale  grocers  can  be  done  at  the 
lowest  possible  cont  to  the  grower  and  the  consumer.  Further,  we  do  not  con- 
aider  that  the  meat  packer,  with  what  we  believe  to  be  his  uonopollatic  tend- 
ency, has  any  part  in  the  development  of  the  cooperative  movement,  and  wilt 
eventually  prove  to  be  of  distinct  dlaadvuutage  to  that  mo\'enient. 

Air.  Gray  has  alao  discussed  direct  ^nles.  That  was.  1  think,  largely  his  flrst 
day'a  testimony ;  direct  sales  from  the  grower  to  the  consumer.  We  can  not  see 
how  sales  to  the  cnnner  and  the  sales  from  the  packer  to  the  conaumer  U  really 
consistent  with  Mr.  Gray's  constant  diacusslon  of  direct  sales  from  the  grower 
to  the  consumer.  Sales  through  the  packer  are  not  direct  sales.  It  seems  to 
us  that  this  proceeding  does,  In  some  respects,  concern  the  packer,  inasmuch  as 
it  Js  a  movement  to  open  the  decree  so  as  to  allow  the  packer  to  come  back  into 
this  system  of  distribution.  I  understand  Mr.  Gray  favors  the  packer  as  a 
middleman  with  all  his  monopolistic  tendencies.  In  this  position  we  do  not 
think  that  Mr,  Gray  is  seriously  considering  the  future  interests  of  either  the 
grower  in  cooperative  movement  or  the  consumer. 

That  is  all  I  want  to  say  on  those  llnea  of  testimony  which  have  occupied 
quite  a  bit  of  what  has  been  ottered. 

Mr.  Gbat.  Mr.  Chairman,  I  have  to  clear  up  some  of  those  little  remarks, 
and  also  probably  prevent  taking  time  of  Mr.  Breed  asking  me  questions  per- 
taining to  some  of  those  things,  and  I  would  like  to  say  this :  'That  we  lit 
California  as  growers  are  particularly  glad  at  this  time,  and  personally  I  au 
glad,  to  find  Mr.  Breed  here  so  eminently  representing  the  Xational  Wholesale 
Grocers'  Association,  which  In  a  way  Is  speaking  for  the  National  Grocers' 
Association  of  the  United  States,  because  such  an  attitude  here  expressed  ia 
surely  not  in  keeping  with  the  attitude  that  they  have  so  oppoaingly  displayed 
In  the  past  toward  cooperative  organizations  for  direct  selling  and  general  farm 
organisations.  And  I  would  say.  Inasmuch  as  he  seems  to  think  that  the 
direct  selling  is  a  very  proper  method  for  the  farmer  to  carry  on,  that  if  other 
fanners  were  to  meet  with  such  antagonistic  opposition  on  the  part  of  the 
wholesalers  and  retailers  of  this  country  few  or  none  of  them  would  have 
attempted  such  direct  methods  of  sales. 

Mr.  Breed.  Well,  of  ctiurse.  you  must  not  attempt,  Mr.  Gray,  to  state  the 
position  of  the  wholesale  grocer  on  all  subjects.  I  am  telling  you  now  what  ia 
onr  impression. 

.  Mr.  Gray.  I  am  stating  my  experience  with  wholesalers  and  not  my  impres- 
sions.    And,  further,  Uiat  I  do  not  advocate  direct  selling  of  canned  goods, 
nor  do  1  advocate  direct  selling  of  raisins  and  dried  fruits  to  the  consumer 
from  the  farmer,  but  rather  related  those  instances  to  show  that  the  growers 
were  facing  the  question  of  distribution  at  the  time  that  I  started  on  this 
campaign . 
The  Chaibman.  Proceed  with  your  questions,  Mr,  Breed. 
Mr.  Gbat.  And  further,  that  I  am  not  advocating  that  the  packers  go  Into  this 
thing  as  a  middleman,  with  their  so-called  monopolistic  tendencies,  because  I  do 
not  believe  that  the  packers  are  monopolistic,  and  I  believe  that  1  can  prove  and 
have  proven  to  myself,  in  fact,  that  they  are  not  monopolistic  eveu  in  their  own 
meat  interests.    That  is  all. 
The  Chaibman.  You  may  proceed  with  your  questions,  Mr.  Breed. 
Mr.  Bbeed.  We  are  not  so  far  apart,  Mr.  Gray,  but  there  is  one  humorous 
question  I  woOId  like  to  ask  you :  Certainly  we  can  agree,  you  are  opposed  to 
licensing? 
Mr.  Gbat.  Licensing  the  farmer;  yes,  sir. 

Mr.  Ebebb.  And  I  suppose  from  the  eminent  way  in  which  you  have  handled 
yourself  you  are  opposed  to  licensing  attorneys? 
Mr.  Gbay.  So  far  aa  the  farmer  goes,  yes ;  if  it  la  necessary. 
Mr.  Bbbed.  So  far  as  your  experience  goes  In  court,  your  experiences  in  sell- 
ing direct  to  the  consumer  your  raisins.  I  want  to  congratulate  you  on  being 
able  to  win  out  In  practically  every  case  and  convince  the  court  that  you  were 
right  in  the  Interpretation  of  these  very  statutes  which  I  understand  hava- 
direetly  to  do  with  the  coming  in  of  itinerant  peddlers  into  small  towns  and 
Interfering  with  those  who  are  attempting  to  make  their  living  in  an  honest  and 
legitimate  way.    With  that  you  do  not  have  any  issue,  do  you? 
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■  Mr.  Grat.  That  is  one  thing,  I  did  not  have  to  pay  a  license  to  defend  myself. 
And  I  would  say,  r^arding  the  Itinerant  merchant  coming  in 

Mr.  Bbeed  (Interposing).  I  did  not  say  "  merchant";  I  said  "peddler." 

Mr.  Gbat.  Well,  the  Itinerant  merchant  or  peddler  coming  into  a  town,  if  lit 
does,  that  there  is  a  certain  respect  that  should  be  paid  to  those  who  have  built 
up  B  business  in  a  town ;  but  still  if  we  are  going  to  reduce  the  high  cost  «f 
living  it  is  necessary  that  those  itinerant  merchants  and  peddlers  be  given  free 
access  to  the  consumer,  to  whom  they  can  sell  undoubtedly  more  reasonably,  I 
do  not  oppose  a  reasonable  fee,  but  I  do  oppose  an  unreasonable  fee.  as  I  recited 
in  one  Instance.  $250  for  one  week. 

Mr.  Brexd.  I  did  not  Intend  to  get  Into  this  discussicin.  but  now  that  we  ace 
in  it  T  would  like  to  ask  you  one  question :  lan't  it  a  fact.  Mr,  Gray,  that  many 
manufacturers  and  growers  and  packers  who  have  sought  to  Introduce  their 
products  to  the  consumer  have  pursued  somewhat  the  same  method  that  you 
did,  namely,  to  bring  to  the  direct  attention  of  the  consumer  in  the  form  of  a 
house-to-house  canvass  with  samples  and  cookbooks,  and  showing  the  consumer 
the  value  and  merit  of  their  product? 

Mr.  Gbay.  That  is  not  a  fact.  The  house-to -house  sample  and  the  distribution 
of  literature  is  not  the  same  thing ;  it  is  a  far  different  thing  than  going  Into 
the  field  and  selling  direct  to  the  consumer.  And  every  grower  that  I  have 
heard  of  in  Oregon,  Washington,  and  California  who  has  attempted  to  go  direct 
to  the  consumer  has  not  gotten  past  the  first  town,  as  I  recited  In  my  testimony. 

Mr.  BiEED.  What  I  mean  to  say  Is,  there  are  many  paolcers  and  manufacturers 
of  food  specialty  products  that  sell  direct,  are  there  not? 

Mr.  Gbat.  No  ;  there  are  not. 

Mr.  Bbeeo.  I  mean,  direct  to  the  retailer? 

Mr.  Gbat.  Oh,  direct  to  the  retailer ;  yes. 

Mr.  Bbeed.  Now,  prior  to  that  time,  have  not  those  various  men,  through  di- 
rect advertising,  sampling,  etc..  Introduced  the  merit  of  their  product  to  the 
consumer? 

Mr.  Gbat.  Yea ;  that  Is  true,  and  that  is  the  very  reason  why  I  so  favor  the 
packer  being  allowed  to  enter  the  distribution  of  food  products,  so  that  he  can 
go  direct  to  the  retailer  with  bis  t-rarapn^ar  service. 

Mr.  Bbebd.  And  one  further  question,  and  then  I  am  through  with  that  line : 
When  yon  left  these  various  towns,  after  advertising  your  products  to  the  con- 
sumer and  educating  them  up  to  a  palatable  desire  for  these  luscious  rai^ns, 
what  means  did  you  leave  to  the  poor  consumer  to  obtain  that  product  after 
you  left,  in  the  future? 

Mr.  Gbay.  I  left  the  retail  grocers  to  supply,  that  trade,  which  they  so  bounti- 
fully did,  which  1  have  several  concrete  examples  of. 

Mr.  BREra).  So,  as  a  matter  of  fact,  you  eventually  relied  upon  the  retail 
grocer  to  supply  the  wants  of  the  consumer  whose  palate  you  had  tickled? 

Blr.  Gray.  And,  further,  thousands  that  knew  my  address,  as  ray  home  ad- 
dress In  California  was  well  known,  I  established  a  mall-order  house  In  Chicago 
to  supply  some  60.000  consumers  In  Chicago,  and  otherwise. 

Mr.  Breed.  Now.  Mr.  Gray,  in  answer  to  the  chairman's  question  you  have 
shown  your  connection  with  the  growers  interested  In  the  California  Coopera- 
tive Canneries. 

Mr.  Gbat.  Yes,  sir. 

Mr.  Bbeed.  How  long  have  you  been  Identified  with  the  California  Cooperative 
Canneries? 

Mr.  Gbat.  About  two  and  a  half  years,  I  think  I  testified,  or  three  years. 

Mr.  Breed.  Did  you  assist  In  organlElng  other  growers? 

Mr.  Gbat.  Two  of  their  local  associations  I  assisted  in, 

Mr.  Bbeed.  Which  ones? 

Mr.  Gbat.  The  one  at  Modesto,  and  the  organization  of  the  San  Anselmo  <ti- 
ganlzation,  and  I  also  assisted  In  the  organization  of  the  Tulare  County  Awod- 
ation,  by  talking  to  the  growers  at  different  times,  and  In  other  ways,  and  I 
have  gone  over  to  San  Jose  to  make  talks  before  the  growers  there,  and  assisted 
in  that  way, 

5fr.  Breed.  Now,  as  I  understand,  the  California  Cooi)erative  Canneries  Is  a 
corporation? 

Mr.  Gbat.  It  is. 

Mr  Bbeed.  And  has  as  stockholders  these  growers? 

Mr.  Gbat.  Yes,  sir. 
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Mr.  BiEBD,  Does  the  California  Cooperative  Ciiiinerle«  make  a  definite  future 
contract  with  these  growera,  agreefng  to  take  the  eotire  output  of  tbelr  vine- 
yards? 

Mr.  Gr&t.  They  agree  to  take  the  entire  output  of  tbelr  orchards  and  vine- 
yards for  one  year,  and  the  grower  himaelf  from  tbe  organisation  on  or  before 
Pebniary  1  of  the  following  year,  I  think  It  la.  There  la  a  clause  In  there 
releasln)!:  the  grower,  which  does  not  tie  the  grower  to  the  aasociatlDn  exc^ 
for  one  year. 

Mr.  Il]tEE]>.  Now,  do  those  contracts  between  the  California  Cooperative  Can- 
neries and  the  growers  fix  the  price  at  which  the  fnitt  la  to  be  taken  hy  the 
California  Cooperative  Canneries? 

Mr.  Rray,  You  mean  the  price  to  the  grower? 

Mr.  Breed.  The  price  to  the  grower. 

Mr.  Ob.\y.  No;  the  price  to  the  grower  can  not  be  fixed  until  there  is  a  flual 
account  rendered,  or  until  the  gooda  are  all  sold. 

The  Chaibmah.  Does  the  price  depend  on  what  tber  get  for  it? 

Mr.  Gbay.  Absolutely. 

TheCHAiBMAN.  That  la,  what  the  canned  goods  sell  for? 

Mr.  Gbay.  What  the  canned  ftoods  sell  for. 

The  Chairman.  After  deducting  the  costs  and  expenses? 

Mr.  Gbat.  Thftt  Is  right. 

Mr.  Bkeed.  So  the  contract  only  relates  to  the  California  CooperatWe  Can- 
neries taking  alt  the  fruit,  and  the  price  Is  determined  after  the  canneries  have 
sold  the  fruit? 

Mr.  Gray.  That  Is  rigtit.  It  Is  the  same  as  the  Raisin  Association  In  that 
respect.  The  grower  can  get  a  good  deal  tor  hia  fruit  or  he  may  not  get  a  nickel 
for  his  fruit :  he  might  not  come  out. 

Mr.  Bbeed.  If  the  canuerles  Is  not  a  good  salesman,  or  if  the  fruit  Is  bad,  or 
something  like  that? 

Mr.  Oray.  Yes :  that  la  right.    I  will  admit  all  that. 

Mr.  Breed.  Do  the  California  Coi^>eratlve  Canneries  process  the  fr<dt  and 
pack  It  Into  cartons? 

Mr.  Gray.  Well,  they  can  it.  and  then  put  tbe  cans  In  cartons  or  boxes. 

The  Chairuaic.  You  mean  all  the  time,  Mr.  Breed — the  California  Coopera- 
tive Canneries? 

Mr.  Gray.  Yes. 

Mr.  Bbbbd.  Yes ;  the  California  Cooperative  Canneries. 

And  then,  after  they  have  performed  this  service,  th^-  then  offer  these  goods 
for  sale? 

Mr.  Gbay.  They  do, 

Mr.  Breed.  Do  they  then  make  future  sales  of  theae  goods? 

Mr.  GR.^Y.  Yes ;  they  take  previous  orders,  and  make  future  salea  to  some 
extent,  but  the  great  bulk  ot  their  packing  so  far  has  been  handled  by  the  so- 
called  iinckers. 

Mr.  Breed.  What  packers? 

Jlr.  Obay.  The  meat  pucksrs.  or  Armour  &  Co.,  rather,  exclUsivrfy. 

Mr,  Breed.  Well,  how  do  they  handle  the  sale  of  their  product,  or  did  they 
handle  the  sate  of  their  product  during  the  past  year? 

Mr.  Gray.  I  would  really  prefer  if  you  would  ask  Mr.  Campbell  that  ques- 
tion, because  I  have  not  been  active  in  the  Cooperative  Canneries  for  about  a 
year. 

Mr.  Breed.  Well,  do  you  know  how  the  California  Cooperative  Canneries 
finances  lt«elf  so  as  to  make  advances  to  these  growers,  as  you  have  testified? 

Mr.  Gray.  Yes,  sir. 

Mr.  Breed.  How  is  that? 

Mr.  Grav.  They  borrow  the  money  from  the  banks,  if  they  can.  And  there  Is 
one  in  Vlaalia,  the  Garden  City  Bank,  that  has  made  them  advances  and  loans, 
although  others  have  not  done  so.  There  are  some  banks  in  Lob  Angeles  that 
will  loan  them  money.  I  was  Instrumental  in  borrowing  $250,000  in  1920  from 
the  Bank  of  Italy. 

Mr,  Bbeed.  Do  they  also  get  some  money  from  Armour  &  Co.,  to  whom  they 
have  made  sales? 

Mr.  Gbay.  Not  for  the  fruit  They  have  borrowed  money  toom  Armour  & 
Co.  for  the  building  of  their  first  plant. 

Mr.  Bbeed.  Now,  I  understaud  you  are  In  favor  of  modifying  this  decree? 

Mr.  Gbay.  I  am. 
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Mr.  Bbbed.  How  long  have  you  been  working  on  the  proposition  trying  to 
ob^in  a  modiflcation  of  this  decree? 

Mr.  Uaav.  How  lung  have  I  been? 

Mr.  Bbeed.  Yes. 

Mr.  Gbav.  Well,  I  would  say  that  it  haa  come  to  my  attention  during  the 
past  8ix  months. 

Mr,  Bkbed.  And  you  have  been  worlilng  during  that  period  of  time? 

Mr.  Gray.  No;  I  have  not.  I  have  taliea  an  active  part  In  this  matter — I 
have  not  taken  an  active  part  In  It,  except  for  the  last  two  or  three  weeks  be- 
fore coming  here. 

Mr.  Bbeed.  Except  In  California  you  did  not  take  a  thoroughly  active  part? 

The  Chaibman.  He  said  two  or  three  weeks  before  coming  here. 

Mr.  (JSAT.  I  did  not  lake  any  part  In  California,  except  for  two  or  three 
weeks.  I  took  this  active  part  because  I  thought  It  waa  a  check  on  the  farm- 
ers' outlet  and  a  restraining  of  the  trade. 

Mr.  Bbeed.  Now,  do  you  favor  a  modlflraiUon  of  the  decree  so  as  to  allow  the 
packers  to  go  into  the  retoH  meat  buaineas? 

Mr.  Qbat.  I  have  cot  given  that  a  thought,  as  to  their  retail  meat  bnaineaa, 
because  I  am  not  concerned  in  that. 

Mr.  Breed.  But  you  do  favor  a  modification  »f  the  terms  of  the  decree  so  as 
to  allow  them  to  go  Into  the  retail  grocery  business  and  the  bandtlng  of 
grocery  products?  • 

Mr.  Gbay.  I  would  say  that  meats  and  other  so-called  unrelated  products  at« 
all  foods,  and  I  can  not  understand  this  attack  or  making  a  discrimination  In 
foods,  so  therefore  1  feel  that  they  should  be  allowed  to  handle  all  foods, 
whether  they  manufacture  them  or  buy  them. 

Mr.  Bbeed,  By  that  you  mean  meats  as  well? 

Mr.  Gray.  I  mean  meats  as  well. 

Mr.  Bbeed.  Do  you  favor  a  modification  of  the  decree  to  allow  them  to  con- 
tinue to  own  the  stockyards? 

The  Chaibuah.  Mr.  Breed,  I  don't  think  that  is  In  issue  here.  If  you  will 
tell  me  your  purpose  In  asking  It,  it  may  be  It  may  be  material. 

Mr.  Bbeed.  Well,  I  may  be  aCralning  a  bit,  but  I  have  a  kind  of  a  feeling  that 
if  the  Government  Is  going  to  ask  for  a  modification  of  one  part  of  the  decree, 
the  court  might  say,  "  Well,  why  not  modify  another  part  of  the  decree?" 
There  is  an  indefinite,  indirect  bearing,  In  my  mind,  that  If  Mr.  Gray  favors 
one  modification  and  opposes  another,  I  would  like  to  get  his  reasons. 

Mr.  Smith.  And,  Mr,  Chairman,  It  all  goes  to  the  value  of  his  opinion. 

Mr.  Bbeed.  But  I  do  not  press  the  question,  If  the  chairman  feels  it  is  not 
proper. 

The  CHAiBMAtr.  I  am  quite  wUling  that  he  should  answer  that  question,  but 
I  do  not  think  that  we  should  go  Into  it  any  further, 

Mr.  Bbeed.  I  will  not  go  Into  It  further. 

Mr.  Gbat.  In  answering  that  question,  I  would  say  that  I  believe  the  packer 
should  be  equipped  with  all  the  vehicles  necessary  for  the  sale  of  his  products, 
the  same  as  I  should  be  equipped  with  all  the  vehicles  of  production.  But  that 
these  vehicles,  if  they  do  become — and  I  lay  special  stress  on  that — if  they  do 
became  monopolies,  there  should  be  regulation  set  ap  to  curb  the  monopolistic 
tendencies,  to  control  and  regulate  It.    Broadly,  that  is  my  idea  on  this  thing. 

Mr.  Breed.  Broadly,  then,  I  take  it,  you  favor  the  packers'  control  bill? 

Mr.  Gray,  I  do. 

Mr.  Bbeed.  And  legislation  looking  to  the  control  of  any  Industry  that 
threatens  to  become  a  monopoly,  or  any 

Mr.  Gray  (Interposing).  Any  Industry,  wholesaler  or  packer.  I  think  our 
Sherman  antitrust  law  fully  covers  that  also. 

Mr.  Bbeed.  And  In  coming  to  (hat  conclusion,  do  you  favor  the  extension  of  the 
operation  of  a  monopoly  with  coatrol  as  a^iust  no  extension  by  a  monopoly, 
as   is  the  case  if  this  decree  is  not  modified? 

Mr.  Gray.  Yes;  If  the  so-called  monopoly  becomes  actually  monopolistic  to 
the  extent  of  encroaching  upon  the  legitimate  rights  of  others,  I  would  say 
it  should  be  regulated. 

Mr.  Breed.  Do  you  believe  that  all  the  growers  In  Cailtornia  in  any  one  line 
Of  fruit  should  get  together  and  control  the  sale  of  that  entire  fruit? 

Mr.  Gray.  I  do  believe  so.  and  I  twlieve  that  in  doing  that  they  actually 
become  a  monoiwly ;  they  become  a  trust,  and  we  admit  that  all  of  our 
associations  that  have  control  of  anything  over  80  per  cent  or  85  per  cent, 
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wblch  le  considered  neceeaary  for  the  proper  operations  and  Buccessfal  operu- 
tlous  ot  tli^se.organiuitioiis.  are  trustB,  but  should  be  exempted  under  tlte 
laws,  as  has  been  provided,  I  believe,  by  the  Cupper-Perkins  bill,  which  has  uot 
yet  gone  before  Congress. 

Mr.  Bkeed.  Exempted  liow? 

Mr.  Gbay.  Esempted  under  tlie  law  as  to  trusts. 

Mr.  Bbked.  You  mean  exempt  from  the  antitrust  laws? 

Mr.  GaAY.  Exempted  from  the  antitrust  laws;  yes,  sir. 

Mr.  Bii£ED.  Do  you  believe,  then,  that  the  producer  or  packer  should  coDtrol 
the  price  of  hi  a  product  to  the  consumer? 

Mr.  Gbay.  If  It  becomes  necessary  to  lower  the  cost  of  living  In  that  maDoer 
that  such  drastic  action  should  be  taken,  I  would  say  yes. 

Mr.  Bbieo.  Of  course,  It  does  not  follow  that  the  control  ot  the  price  by 
the  producer  to  the  consumer  and  the  preventing  of  the  intermediary  from 
making  any  change  in  the  price  uiakes  an;  change  in  the  price  of  that 
product, 

Mr.  Grav.  Let  me  picture  that,  however.  I  am  not  tor  price  setting  In  the 
main,  but  if  there  should  be  a  combination  la  the  channels  of  trade  set  up 
that  would  so  terribly  Increase  the  product  to  the  consumer  as  against  the 
price  to  the  producer,  I  would,  be  in  favor  of  a  law  to  permit  the  manu- 
facturer or  producer  naming  the  price. 

Mr.  Bbbed.  I  take  it  you  would  then  also  believe  in  laws  regulatii^  the 
controlling  of  prices? 

Mr.  Gray.  If  it  becomes  necessary  to  take  that  drastic  action;  but  I  would 
be  against  It  as  a  general  premise.  What  I  want  to  say  Is  that  I  would  like 
to  see  generally  a  reduction  In  the  coat  of  living  and  allow  greater  productiou. 

Mr.  Smith.  May  I  ask  a  question  right  there? 

Mr.  Gray,  Yes,  sir. 

Mr.  Smith.  Didn't  you  say  yesterday  you  wanted  the  Government  out  ot 
business,  and  Isn't  this  putting  the  Govemmebt  into  business? 

Mr.  Gbat.  If  it  is  necessarj-,  I  want  the  Government  to  go  entirely  Into 


Mr.  Smith.  Then  you  are  not  so  opposed  as  you  said  yesterday 

The  Chairman  (interposing).  I  think  that  was  a  letter  which  be  read,  from 
Mr.  Daily. 

Mr.  Gray,  That  was  a  letter. 

The  Chairuam.  That  was  a  letter  from  some  chain  stores  in  California. 

Mr.  Smith.  Tou  did  not  express  that  as  your  opinion? 

Mr.  Gbay.  I  did  not. 

Mr.  Smith.  Then  I  am  mistaken. 

Mr.  Gray.  I  will  say,  to  clear  that  up,  I  believe  in  fair  competition  by  all 
channels  of  trade. 

Mr.  Ebbed.  Just  let  me  go  on  a  moment,  and  then  you  can  talk.  Do  I  under 
stand  that  you  represent  any  organized  cooperative  movement  in  America,  other 
than  this 

Mr.  Gbat  (interposing).  I  am  nut  clothed  with  official  authority  to  represent 
any  cooperative  movement,  other  than  probably  that  ot  the  California  O 
operative  Canneries,  as  I  have  gone  into  this  thing  to  where  it  seems  I  have 
appeared  to  represent  them.  But  I  do  represent  the  silent  vote  ot  the  growers 
of  (California,  with  so  many  of  whom  I  have  talked,  that  they  would  be  op- 
posed to  the  curbing,  narrowing,  or  restricting  of  the  marketing  channels. 

Mr.  Breed.  Well,  you  know  a  great  many  of  us  thought  we  were  represent- 
ing the  silent  vote  when  we  were  offering  ourselves  as  a  sacrifice  to  It. 

Mr.  Ghat,  I  am  very  wilUng  to  offer  myself  as  a  sacrifice. 

Mr.  Breed.  Now,  do  you  really  wish  to  convey  to  the  committee  your  idea 
that  the  packers  are  friendly  to  the  cooperative  movements  here  in  America? 

Mr.  Gbay.  I  do.  From  my  own  personal  knowledge  that  the  big  packers  have 
probably  changed  their  views  as  were  originally  conveyed  to  the  public  some 
•2o  or  30  years  ajio,  when  they  are  said  to  have  created  such  local  conditions  as 
to  crowd  out  Individual  meat  packers.  But  I  believe  that  their  crowding  out 
was  but  the  carrying  out  of  that  rule  as  was  so  wonderfully  portrayed  here 
by  one  of  the  witnesses,  the  Rotary  rule — "  He  gains  most  who  serves  best" 

Mr.  Breed.  That  is  a  good  role. 

Mr,  Gray,  I  believe  the  packers  have  gained  most  because  they  have  served 
the  best  in  distribution. 

Mr.  Bbbed.  Now,  there  is  a  great  cooperative  movement  among  the  llve-stocfc 
men,  is  there  not? 
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Mr.  Gray-  There  is. 

Mr.  Bbeed,  Do  you  think  the  packers  are  frlenOly  to  that  cooperative  move- 
ment along  that  line? 

Mr.  Gbat.  I  don'b  know,  but  I  do  know'  tliat  the  li^e-Btock  men  of  my 
country,  oi^nlzed.  are  for  a  modification  of  the  consent  decree. 

Mr.  Bkeud.  But  they  are  for  a  uiodiHoidon  of  that  aettion  of  the  decree 
which  bae  to  do  with  putting  the  packei-s  oat  of 

Mr.  Okay  (InterposinK).  Unrelated  lines. 

Mr.  Bbeed.  No;  out  of  the  ownership  of  the  stockyards. 

Mr.  Gbay.  Unrelated  lines. 

Mr.  Breed.  That  is  their  only  real  IntPre.st,  Is  It  not,  the  stockyard  Interest? 

Mr.  Gray.  I  don't  know,  except  a  convereatioii  I  have  had  witb  one  of  their 
directors  on  the  coast. 

Mr.  Breed.  Now,  there'  Is  a  large  cooperative  movement  among  the  producers ' 
of  grain  In  America,  Is  there  not? 

Mr.  Gray.  I  am  not  familiar  with  that  to  speak  authoritatively. 

Mr.  Breed.  There  is  a  very  large  cooperntlve  nlovement  among  the  farmers 
In  cnnnectlon  with  the  ownership  of  elevat<)rB,  Is  there  not? 

M.-.  GivAY.  I  should  Judge  sot  if  not.  it  should  be  so. 

Mr.  Breed.  There  are  upward  of  400,000  farmers  interested  in  that? 

Mr.  Gray.  Probably  so. 

Mr.  Breed.  And  there  are  as  many  as  probably  4,000  elevators 

Mr.  Gray  (Interposing).  I  don't  know  as  to  that. 

Mr.  Bbeed.  Do  you  thinlf  that  the  meat  packers  are  friendly  to  that  coopera- 
tive movement? 

Mr.  Gray.  I  think  that  they  should  be, 

Mr.  Breed.  Do  you  not  know  that  there  Is  a  cooperative  movement  among  the 
farmers  with  respect  to  the  handling  of  cheese? 

Mr.  Gbay.  There  should  be. 

Mr.  Breed.  Do  you  know  whether  or  not  the  testimony  which  has  been  given, 
showing  that  the  meat  packers  control  the  Industry  of  cheese  in  the  country,  la 

Mr.  Gbay.  1  don't  believe  that  that  is  correct,  fi-om  the  data  that  I  have 
looked  over. 

Mr.  Bbeed.  Do  you  think  that  the  packers  are  friendly  to  the  cooperative 
movement  amohj;  the  farmers  nudprodttcf'rs  of  cheese? 

Mr.  Gbay.  I  think  that  they  should  be. 

The  Chairman.  Do  you  know  whether  they  are  or  not? 

Mr.  Gray.  I  don't  know. 

Mr.  Bbeed.  That  is  all,  Mr.  rhalmian. 

The  Chairuan.  Senator,  have  you  any  questions?  . 

Mr.  Smith.  No  questions. 

The  Chairman.  Mr,  Stevens,  have  you? 

Mr,  Stevens.  I  don't  think  I  have  any  questions  to  ask  Mr.  Gray,  but  I  re- 
member during  the  Interesting  discussion  that  he  bad  about  breaking  down  the 
obstructions  that  lay  about  In  his  path,  that  be  defined  the  difference  between 
an  optimist  and  a  pessimist:  and  it  reminded  me  of  a  distinction  I  heard  be- 
tween an  optimist  and  u  i>essimlst.  and  it  was  that  a  pessimist  Is  one  who  has 
lived  too  long  with  an  optimist,  and  that  an  optimist  Is  one  who  has  Just  buried 
Ills  friend,  the  pessimist. 

Mr.  Brekd.  May  I  say,  Mr.  Chairman,  that  I  do  not  helleve  that  Mr.  Gray 
had  any  intention  of  making  any  unjust  statements  with  respect  to  such  men 
as  Mr,  Juhrlng,  whom  I  happen  to  know,  but  do  not  represent  in  any  respect ;  but 
I  do  believe,  Mr.  Chairman,  if  Sir.  Jnhrlng  "nants  to  respond  to  Mr  Gray's  testi- 
mony In  respect  to  that  arbitrary  situatlun,  that  I  should  ask  you  If  you  would 
give  him  an  opportunity  to  file  a  statement 

Mr.  Gray.  In  conjunction  with  that,  first,  I  should  like  to  have  the  oppor- 
tunity to  file  another  statement.  If  these  gentlemen  want  to  go  Into  that  argu- 
ment further,  I  will  do  so,  Mr.  .Tuhring  was  here  the  other  day,  and  I  told 
Mr.  Juhring  I  would  like  to  have  him  stay — I  said,  "  I  am  going  to  tell  these 
men  about  that,"  He  was  out  here  in  the  hall  when  I  introduced  him  to  Mr. 
Campbell,  and  I  told  Mr,  Campbell,  "  This  is  the  gentlemen  who  made  me  lose 
$4,000  by  an  arbitraUon." 

Mr,  Breed.  As  an  arbitrator? 

Mr.  Gbay.  Tes. 

Mr.  Breed.  What  did  he  say? 

Mr.  Gray.  He  said,  "  No ;  I  am  going  home." 

Mr.  Bbeed.  What  else  did  he  say? 
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Mr.  Ghat,  He  denied  that  I  sliould  be  allowed  to  have  my  H  per  ceat 
brokerage  from  Harry  E.  Wood,  who  so  kept  It  for  some  months,  after  tlie  6m 
10  days  had  expired! 

Mr.  Bbbed.  Did  he  still  say  tliat  he  thought  IiIb  or'nion  as  an  arbitrator  was 

correct? 

Mr.  Obat.  Of  course  he  did,  and  be  would  never  change  that  Some  minds 
are  warped  on  these  matters. 

The  Chaibman.  We  can  not  decWe  on  all  these  matters,  gentlemen.  If  Mr. 
Juhr.ng  wants  to  come  here  and  wants  permission  to  tile  a  statement,  we  wDl 
allow  It,  and  will  allow  Mr.  Qray  to  do  so. 

Mr.  Dally,  do  you  have  anything  to  ask? 

Mr.  Dailt.  Mr.  Chairman,  I  think  I  tried  to  make  Very  clear  to  the  committee 
and  those  present  the  position  o(  the  brokers  in  the  scheme  of  things,  and  tlie 
position  of  the  broker  In  the  distribution  of  food,  and  also  the  high  plane  our 
association  Insists  uiun.  There  has  been,  however,  in  the  course  of  Mr.  Gray'8 
testimony  an  attack  against  one  of  our  members.  I  am  not  here  to  state  aas- 
tiling  different  concerning  this  transaction 

The  Chaibman  (Interposing).  Is  he  a  member  of  j-our  assodatlon? 

Mr.  Daily.  Yes.  Mr.  Wood  was  uotltted  of  the  occurrence  here,  and  he  has 
asked  permission  to  appear  before  >ou  and  to  straighten  out  the  record  in  bis 
own  defense,  inasmuch  as  this  record  contains  an  attack  against  his  character. 

The  Chaibman.  When  will  he  aijpear? 

Mr.  Daily.  He  will  appeal,  but  can  not  come  down  here  until  Monday.  He 
has  asked  permission  to  upptar  on  Monday  morning. 

.  Mr.  Gbay.  I  would  ask  that  tt.is  be  discontinued  for  one  week,  until  I  can 
wire  to  Oallfornla  for  my  full  data,  giving  the  dates  and  full  details.  I  do  not 
want  to  be  unprepared  upon  this  subject.    It  has  been  some  12  years  since 

The  Gkaibuan  (Interposing).  Wait  a  moment  Mr.  Dally,  the  committee 
does  not  wish  to  go  Into  the  details  of  this  ai-bltration  any  further.  We  will 
be  glad  to  have  Mr.  Wood  api>ear  here,  and  we  will  give  him  permission  to 
deny  any  unfair  tactics  or  dealiiiga.  However,  we  do  not  wish  to  go  into  tlie 
details  of  the  decision  or  of  the  facts  involved  in  the  arbitration;  and  If  Mr, 
Gray  has  anything  to  state  after  Mr.  Wood  is  here  with  reference  to  the  general 
situation,  we  will  hear  it,  but  not  as  to  the  details  of  questions  involved.  I  do 
not  think  we  want  to  go  iuto  that  any  further,  however. 

Mr.  Daily.  1  Just  want  to  make  it  clear  that  the  permission  Mr.  Woods  sei^ks 
la  to  protect  himself. 

The  Chaibman.  Yes. 

Mr.  Gkay.  And  I  want  to  protect  myself,  too. 

The  Chaibuak.  We  ni'e  not  going  Into  the  details  of  that  arbitration. 

Senator,  Is  there  anything  further? 

Mr.  Smith.  No,  (dr. 

The  Chairman.  Mr.  Breed,  is  there  anything? 

Mr,  Breed.  .lust  this :  I  sat  here  and  listened  to  Mr.  Morrill's  statement  about 
some  happenings  in  Grand  Rapids,  Mich. 

The  Chaibman.  I  think  Mr.  Morrill  nitl  go  back  on  the  stand  again,  and  tlieii 
you  can  take  that  up. 

Mr.  Breed.  I  just  wanted  to  say  Grand  Rapids  is  the  home  of  one  of  the 
flnet^t  men  I  know,  Mr.  William  Judson.  who  was  one  of  the  first  presidents  of 
the  National  Wholesale  Grocers'  Association.  I  do  not  think  Mr.  Morrill  gave 
any  names. 

Mr.  MoRBiLL.  I  did  not  have  any  to  give. 

Mr.  BRi:ED.  But  It  does  seem  to  me  iia  though  there  was  a  charge  made  that 
somebody  up  there  in  Grand  Kapids  had  committed  a  crime  against  the  laws 
of  the  State  of  Michigan  and  the  laws  of  tlie  United  States,  and  I  feel  ]ier)iaps 
that  these  names  should  be  given,  If  Mr.  Morrill  has  them,  and  that  these 
parties  should  have  an  opportunity  to  Hie  a  statement. 

Mr.  Morrill.  I  gave  you  the  name  of  niy  informant,  and  told  you  I  had  no 
real  knowledge  myself.  But  I  was  listening  to  the  conversation  of  a  friend  who 
was  very  much  disgusted  with  a  recent  action.  I  think  he  had  Just  come  from 
a  luncheon  with  those  [)eople  In  which  this  took  place.  an<i  he  thought  it  was 
taking  undue  adi-imtuges  of  u  recently  created  situation. 

The  Chairman.  We  will  not  go  into  that  any  further.  If  any  of  the  gentle- 
men from  Grand  Rapids  want  to  appear  they  may  do  so. 

Mr.  MoBKii-L.  The  name  of  Mr.  JudMon  stands  high.  1  am  not  personally 
acquainted  with  him. 

Mr.  Breed.  He  is  a  good  clti7.en. 
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Mr.  MoKxiLi_  He  etande  hitch. 

The  Chaibmas.  Ib  there  Roythlng  further? 

Mr.  Gbay.  I  want  to  aay  that  I  wppreciate  this  opportunity  of  coming  from 
California  and  ffiying,  as  I  think,  some  of  tbe  personal  views  of  ttie  growers  of 
Caltfomla,  and  I  want  to  thank  the  committee  for  this  opportunity. 

The  Chairmab.  We  thank  you  very  much,  Mr.  Gray. 

Mr.  Morrll],  do  you  wish  to  say  anything  further  as  to  your  views  in  tliU 
matter? 


Mr.  MoRBiLi,  If  I  might  have  a  little  time  to  go  Into  tlie  farmers'  opinion  of 
■  the  situation. 

The  Chaismas.  Go  right  ahead. 

Mr.  MoRBiLL.  That  Is  what  I  would  like  to  do,  and  what  I  shall  say  is  based 
upon  years  of  experience  and  discussion  with  members  of  the  farmers'  bureau, 
and  from  my  experience  as  a  member  of  the  esecutive  boord  of  the  farm  bureau. 
I  know  the  fnruiers  of  Michigan  as  well  as  any  man  in  Michigan.  And  I  know 
when  we  are  hurt.  I  do  not  always  know  when  we  are  going  to  he  hurt.  I  liave 
just  a  little  memorandum  here  somewhere  of  the  things  that  I  would  like  to 
speak  of,  in  order  to  shorten  the  time. 

Now,  I  want  to  tell  you  what  we  think  of  this,  and  'give  you  auch  Buggestions 
as  I  may.  This  means  to  run  on  the  statement  which,  in  Itself,  is  somewhat 
unfair,  the  word  "  unrelated  products." 

Mr.  Baeen.  May  I  ask  Mr.  Morrill,  before  yoa  begin,  you  came  In  here  yester- 
day morning  for  the  flrst  time,  didn't  you? 

Mr.  MoRSrii,  Yes;  I  didn't  even  know  that  this  thing  was  going  on. 

Mr.  Breed.  All  I  want  to  know  is  whether  you  have  read  or  heard  the  testi- 
mony of  ail  of  the  witnefises  In  opposition  to  this  roodiflcation  that  has  occurred 
within  the  last  10  days. 

Mr.  MoKBiLL.  I  heard  nothing  except  a  portion  of  Mr.  Gray's  talk,  and  I  have 
read  nothing  in  connection  with  your  deliberations. 

Mr.  Breed.  I  just  wanted  to  know  whether  you  had  heard  the  other  side. 

Mr.  MoRBiij..  Not  at  all. 

The  Chaibman.  Do  you  think  the  testimony  of  the  wholesale  grocers  would 
influence  your  opinion? 

Air.  MoBRiLL.  Why,  the  truth  would  Influence  any  honest  man's  Judgment  I 
have  not  heard  It,  but  facts  Is  what  we  are  dealing  with,  as  I  understand  the 
case,  or  want  to  deal  with. 

Now.  I  have  been  very  familiar  with  the  growth  of  the  packing  Industry,  living 
near  Chicago  for  45  years.  And  the  growth  of  the  packers'  car  lines  is  what 
I  am  particularly  interested  in.  I  want  to  say  frankly,  you  need  not  nsk  me 
anything  about  the  meat  end  of  It,  because  I  don't  know  anything  about  it.  1 
suppose  they  are  being  regulated,  because  It  Is  always  open  season  for  packers 
and  railroad  pres'denta,  and  others,  if  their  heads  get  above  the  crowd,  some- 
body throws  a  rock  at  it. 

1  have  noticed  that  all  ray  life.    So,  I  suppose,  they  are  repulated  all  right. 

But  the  term  "  unrelated,"  as  applied  to  a  food  product  which  they  are  distrib- 
uting. Is  something  I  want  to  mention-  I  was  asked  whether  I  could  give  a 
better  name  for  it.  I  don't  know  any  other  name  for  "  unrelated,"  but  "  un- 
related "  means  not  in  any  way  related,  if  I  understand  It  correctly.  Now,  I 
don't  understand  why,  when  a  packer  packs  nteat  in  cans  and  prepared  It  for 
the  trade  and  distributes  it  In  one  building,  and  In  another  building  is  packing 
fruit  and  distributes  to  to  the  trade,  and  the  lady  serves  her  first  course  with 
Armour's  meat  and  her  last  course  with  Armour's  fruit.  It  seems  to  me  It  Is 
related.  I  can  not  get  that  from  my  noodle.  I  feel  It  is  related.  And  1 
feel  that  the  biggest  contract  the  Unlte<l  States  has  on  Its  hands  is  to  feed 
its  110,000,000  of  people  three  square  meals  a  day,  and  I  believe  every  legiti- 
mate avenue  for  putting  that  stuff  from  the  hands  of  the  producers,  of  which  I 
am  one.  to  the  hands  of  the  consumer,  of  which  I  am  one,  should  be  a  fair, 
clear,  open  road,  and  a  clean  field  of  operation. 

I  believe  in  competition,  and  I  believe  that  the  people  who  can  not  stand  com- 
petition, perhaps,  had  better  change  their  methods  or  do  something  like  that. 

Now,  the  packers  have  developed  a  car-line  system,  which  means  to  me  and 
to  my  State  everything,  we  think,  because  we  are  largely  a  fruit-growing 
State.    We  are  not  In  competition  with  the  stockmen  of  the  West;  we  can 
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not  do  U :  conditions  are  atcainst  it.  We  are  uiit  In  competition  with  the  grain 
men  of  the  West ;  we  can  not  do  that ;  conditions  are  against  it.  But  we 
can  Kfow  fruit,  and  ^vhen  we  grow  It  we  muM  distribute  it.  Tlie  railroudg 
fell  don'n  mlaerably  for  many  years  in  liandllng  this  trtilt.  In  the  course  i^ 
21  years,  to  be  plain,  and  ufie  plain  languHfce,  in  our  State  tlie  Arnionr  car  llnea 
looraeil  up  and  made  contracts  witb  tlie  railrouUs  to  handle  perishable  produce 
grown  In  their  locality.  And  the  first  move  that  was  made  was  bf  an  auxiliary 
of  the  MictalKan  Horticultural  Society :  It  attempted  to  put  them  out  of 
busineeg  on  the  same  plan  tliey  usually  do.  They  saw  somebody  blooming  out, 
and  they  wanted  to  knock  them  oft  tlie  perch,  and  they  Introduced  a  bill  in 
the  legislature  to  prevent  the  cur  llnea  from  making  contracts  with  the  rail- 
roads for  special  service.  My  attention  was  called  to  It  as  a  metnber  of  the 
l^lslative  committee  of  our  farmers,  and  we  went  and  presented  the  case  that 
we  believed  they  were  and  would  ite  a  good  thing.  It  so  happened  that  I  wiia 
in  the  largest  fruit-growing  section  of  the  State,  and  we  had  used  these  cars 
successfully.  We  could  loud  a  cur  of  fruit  and  It  would  go  to  the  destination 
in  their  particular  car,  and  It  would  go  successfully,  and  we  did  not  lose  as 
we  formerly  had,  as  we  had  had  the  experience  of  having  lost  about  half  of 
everything  we  had  shipped  in  car  lots. 

I  am  on  a  lake  port;  and  I  am  not  so  deeply  interested  lu  this  as  thousands 
of  my  friends  In  MIeiilgan  are,  who  are  not  on  a  lahe  port.  They  are  the  men 
tliat  1  am  specially  interested  in  here  and  om  talking  for.  I  will  get  along  some 
way,  but  I  am  talking  for  the  men  who  are  not  on  a  lake  port. 

But  from  that  day  until  this  they  have  treated  us  absolutely  on  the  square, 
and  I  will  say  to  you  that  they  are  not  friends  of  mine.  I  don't  know  them. 
I  know  the  men  that  work  for  them. 

Mr.  Bbef.d,  Who  Is  the  "  they "  that  you  refer  to  that  have  treated  yon 
squarely! 

Mr.  MoBKiLL.  I  refer  to  the  .\rmour  car  lines. 

Mr.  Breed.  The  Armour  car  lines? 

Mr.  MonBitL,  Yes,  sir.  I  don't  know  anything  alwut  the  Armour  end  of  It. 
We  want  a  car  line  that  will  serve  us  in  the  freah-frult  business. 

So  far  as  the  canning  business  Is  concerned,  I  have  a  general  knowledge  of  it, 
but  no  real  personal  Interest  In  It.  But  I  know  it  has  worked  out  In  our 
Interest.    We  know  that. 

Now,  from  that  day  until  this  they  have  handled  the  fresh  fruits  of  the  State 
of  Michigan  outside  of  the  lake  ports.  It  was  taken  away  from  them  last  year, 
and  they  were  compelled  to  sell  their  car  lines,  and  I  believe  they  went  to  the 
Atlantic  Coast  Line  and  the  Central  Bailroad  of  Georgia,  or  some  railroad  down 
here,  and  we  lost  them.  It  became  a  light  then  to  get  anything  that  we  eoulil 
get  to  handle  the  fruit  In.  When  the  railroads  handled  it  themselves  they  did 
not  handle  It  to  good  advantage.  They  had  nobody  behind  it,  and  we  had  bad 
luck.  We  had  had  luck  last  year,  with  a  very  small  crop,  only  about  25  per  cent 
normal ;  and  if  It  had  been  a  normal  crop  and  a  full  year,  a  good  many  farmers 
would  have  gone  broke.    A  good  many  did,  as  It  was. 

Now,  this  has  benefited  ordinary  cooperation.  Cooperation— if  I  understand  it 
right,  la  In  evervthing— can  be  applied  to  nearly  everything.  If  there  Is  not 
cooperation  between  the  husband  and  the  wife,  it  Is  bad ;  and  if  there  was  not 
cooperation,  I  do  not  know  how  we  would  get  capital  to  run  our  large  enter- 
prises. The  savings  of  the  provident  citizens  of  a  community  are  put  In  the 
bank,  and  you  can  go  to  the  bank  and  borrow  the  savings  these  provident  people 
are  putting  into  the  bank  in  large  qnautities ;  and  if  you  go  to  the  bank  to 
deposit  your  savings,  you  can  go  over  to  the  next  window  and  find  a  note  that 
has  been  signed  by  Armour  &  Co.  to  use  the  money  in  the  conduct  of  hia  busi- 
ness. That  Is  cooperation  all  through— cooperation  of  the  small  man  with  the 
man  of  more  money — and  that  Is  what  capital  is  composed  of,  and  that  is  all. 

Now,  then,  to  get  more  specific,  the  cooperation  among  our  small  growers  of 
fruit  in  Michigan— and  It  applies  to  every  State  in  the  Union  that  fruit  Is 
grown  In — and  the  trade  now  requires  not  cartloads  hut  carloads  of  It,  and  the 
buyers  will  go  freely  to  the  places  where  it  is  handled  cooperatively  under  right 
specifications,  under  good  care,  and  they  will  buy  It  In  carloads  for  Armour  or 
some  of  those  who  are — I  use  Armour  because  they  have  been  competent — and 
around  such  buying  have  grown  up  the  prosperous  communlUes.  We  have  lived 
there,  and  we  have  bought  our  farms,  and  our  land  values  have  Improved,  and 
we  have  built  our  homes,  and  right  around  the  Armour  car  lines  are  the  pros- 
perous communities,  because  they  are  able  to  distribute  that  fruit  to  the  buyers, 
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and  the  buyers  would  come  in  and  buy  with  confidence,  Instead  of  their  men 
being  open  to  be  wolfed  at  every  turn.  They  now  come  In  and  buy  carloads, 
and  that  la  the  unit  that  the  trade  calls  for  to-day,  as  you  gentlemen  all  know. 
That  is  the  unit  that  fs  in  demand  to-day. 

Now,  the  private  car  lines  have  handled  that  better  than  it  was  ever  handled 
by  the  railroads  before,  and  better  than  the  railroads  handled  It  last  year, 
because  It  Is  a  special  proposition.  Sometimes  It  is  expensive  and  sometimes 
we  lose  money, 

I  remember  very  well  fn>log  to  Fort  Valley,  Ga.,  when  they  had  nearly  a 
failure  in  crops.  The  Armour  lines  had  provided  targe  quantities  of  Ice,  and 
bad  brought  It  down  from  the  Kennebec  River,  in  Maine,  when  it  looked  like 
they  were  going  to  have  a  crop.  At  Marshallvllle,  10  or  12  nriles  away,  they  had 
about  8,000  tons  more  of  ice.  You  know  as  business  men  the  business  has  got 
to  stand  that  somewhere.  But  the  next  year  they  went  along  all  right.  But 
the  railroads  will  not  do  that.  They  can  not  do  it.  The  Industry  can  not 
build  up  around  It. 

And  If  there  is  a  lacl(  of  production,  you  all  suffer,  because  you  have  all  be- 
come accustomed  to  using  fruit  in  Its  fresh  or  canned  state.    To«  want  it. 

Now,  it  is  tip  to  these  geutlMnen.  perhaps,  and  the  forces  In  Washington  to 
say  whether  they  should  be  allowed  to  handle  It.  We  know  it  was  better  for 
us,  and  we  know  by  experience  the  railroads  will  not  handle  It  in  as  good  a 
manner.  And  we  know  of  the  losses  tliat  we  have  suffered ;  and  when  a  man 
Is  ready  to  ship  and  can  not  get  the  cars,  it  kills  him  off  and  discourages  him 
and  he  quits. 

Now,  I  have  iieard  since  I  came  here  that  there  Is  a  proposition,  or  might  be 
a  proposition,  to  compel  the  car-Une  owners  to  allow  the  Cull  use  of  their  cars 
by  grocers  and  others. 

Let  me  give  you  some  Idea  about  that,  because  we  have  had  the  experience. 
There  are  some  products,  unrelated,  and  you  could  handle  them  in  food  cars. 
For  instance.  If  we  had  a  car  running  out  of  Washington  for  Baltimore  with  a 
lot  of  food,  like  groceries  and  fruit,  and  the  Rrocery  men  and  the  fruit  men 
were  Jointly  Interested  in  that  shipment,  and  the  grocers  will  put  a  lot  of  sack 
salt  In  one  end  and  they  go  through  together,  and  the  next  day  or  the  next  week 
there  Is  a  shipment  of  potatoes  put  Into  that  car.  and  1  guarantee  that  every 
potato  In  the  vicinity  of  that  salt  will  rot.  You  people  know  that :  you  could 
not  load  vegetables  or  fruit  in  a  car  after  It  has  had  salt  in  It,  or  salt  meat  or 
saltBsh.  And  you  can  not  rid  It  of  that  salt  and  use  It  safely  for  a  year  in 
that  kind  of  a  situation  anywhere.  You  can  understand  that.  The  car-line 
men  know  that,  and  there  are  certain  lines  of  cars  that  nothing  ever  goes  into 
that  could  injure  the  nest  shipment,  like  grocery  shipments.  Another  example : 
If  you  should  ship  some  groceries  and  vegetables  and  have  a  couple  of  sacks 
of  onions  In  the  car,  and  then  put  a  shlpm^ent  of  butter  in  the  same  car,  that 
butter  would  not  be  salable  In  less  than  sis  hours.  Those  are  the  practical 
difficulties  that  would  be  encountered  in  a  proposition  of  that  kind.  Now.  the 
grocers  sharing  a  ear  of  tliat  kind,  I  do  not  see  how  it  could  be  done  without 
Injury.  Just  as  I  have  said. 

Now,  the  canning  trade  has  been  spoken  of  here.  The  canning  trade  In  my 
State  is  a  small  affair  compared  with  California.  That  Is,  It  is  In  the  hands 
of  small  men.  There  was  a  period  there  for  25  years,  or  20  years  at  least,  in 
which  nine-tenths  of  them  went  broke ;  they  were  dependent  upon  the  whole- 
sale grocer  or  the  broker. 

I  heard  a  definition  of  a  broker  here  yesterday,  and  I  suppose  it  is  right, 
But  our  people  have  come  to  look  upon  the  broker  as  a  band  of  wolves  con- 
nected with  the  wholesale  srocer.  and  that  he  will  store  his  goods  in  the  ware- 
houses of  the  wholesale  grocer.  The  broker  will  advance  some  money  and  take 
the  goods  and  put  them  in  the  warehouses  and  then  trouble  will  begin,  and 
the  goods  will  not  measure  up  in  some  wholesale  grocers'  warehouses,  and  Mr. 
Canner  goes  broke.  In  my  town  a  good  many  men  have  started  canneries, 
using  money  that  they  had  earned  in  something  else,  and  only  one  of  them  lived 
through.  In  40  years  one  has  lived  through  for  10  years.  That  is  the  only  one, 
Of  course,  the  people  who  could  finance  themselves  and  go  to  the  bank  ^and 
get  what  they  needed  witliout  Interference  have  done  very  well.  Now,  around 
these  packing  Industries  has  grown  a  very  ^&Tge  business  In  our  country,  since 
the  Armour  people.  If  you  please — I  don't  know  whether  the  other  meat  packers 
are  In  it  or  not,  but  I  do  know  the  Armours  are  in  it,  and  I  do  know  they  have 
gone  to  packing  fruits,  particularly  strawberries  and  cherries  in  our  country. 
They  have  changed  the  packing  industry  in  our  country ;  they  demanded  good 


.V^iOU^IL" 


662  PACKEBS'   COSSEHT  DECREE. 

Koods.  Previous  to  that  time  the  packers  only  packed  tbe  waste  goods.  Now, 
they  pack  gootl  wholesouie  Koods,  aiiii  they  are  handled  by  both  the  packers— the 
meut  packers,  anil  the  cannerH  and  fruit  pftekers— and  I  ho*e  never  known  of 
any  dlBagreemeut  between  them.  And  then  there  are  a  good  many  other  inter- 
ested in  the  canning  busloeae,  and  I  have  never  heard  ot  any  complaints  oF 
the  ear  llnee,  the  diBtributlon,  or  auytbing  eise.  It  may  have  bean  there,  bat 
I  have  DOt  beard  It,  and  I  have  been  among  them  all  the  time ;  I  live  there. 

Now,  BO  nmch  for  the  cunning  trade.  So  far  as  the  distribution  la  concerned, 
we  believe  that  It  la  a  principle  tbat  our  people  here  in  Washiugton  should 
stand  b,r ;  that  there  should  be  an  open,  fair  deal  to  everybody. 

And  the  question  of  (air  may  be  raised  here;  but  is  it  fair  when  a  l;ue  of 
vork  has  grown  to  the  proportions  that  tlie  packers  have  to  say  that  It  is  du- 
falr  competition  because  they  have  eliminated  a  lot  of  profits  and  brought  the 
producer  and  the  consumer  closer  together!  I  don't  think  it  is  unfair  to 
eliminate  all  unnecessary  expenses  In  the  Interest  of  common  economy  and  take 
from  the  producer  good,  wholesome  food,  and  put  it  In  a  prtqter  manner  before 
the  consumer ;  and  to  handle  the  food  properly  they  are  compelled  to  own  their 
own  cars.  I  think  I  have  shown  you  reasons  why  a  packer  handling  food  prod- 
ucts has  got  to  have  control  of  his  care.  He  cap  not  trust  them  to  the  railroad 
company,  which  will  load  them  with  anything  they  desire.  He  has  got  to  have 
control  of  his  cars,  so  tbat  he  can  load  them  with  clean,  wholesome  produce,  and 
not  improper  produce.  And  if  he  can  not  do  that,  he  knows  that  he  can  not 
succeed,  and  If  he  can  not  succeed  he  will  not  put  his  money  Into  it. 

Now,  that  is  the  thing,  I  believe,  we  have  got  to  look  to — to  our  legislatures 
and  Congress  to  see  that  we  are  fairly  treated  In  these  matters, 

I  know  sometimes  competition  makes  us  squirm  like  tbe  dickens  and  some- 
times get  out  of  business,  but  we  farmers  have  had  to  take  It.  In  Mlchigun 
we  had  to  quit  the  live-stock  business  a  good  deal,  and  most  of  us  quit  tbe 
grain  business.    I  still  grow  a  little  grain. 

Mr.  Smfth.  Why  is  it  you  had  to  quit  the  live-stock  business? 

Mr.  MoBBiu-  Because  we  can  not  afl^ord  to  grow  tbem.  It  won't  pay  the 
wages.  Our  land  in  fruit  ts  worth  more  than  In  grain  and  has  a  higher  valu- 
ation, not  that  we  farmers  espect  to  get  much  out  of  the  valuation  of  the 
land;  farmers  never  figure  much  on  the  return  of  the  land.  But  if  we  did 
that  we  could  not  compete  with  the  West. 

Mr.  Gbat.  Was  not  one  of  the  reasons  that  you  were  not  organized? 

Mr.  MoBBiix.  That  Is  one  oC  the  reasons.  That  is  always  one  of  the  rea- 
sons. We  have  recently  organized  and  begun  to  find  out  about  ourselves. 
And  we  have  begun  keeping  crop  accounts  and  seeing  where  we  were,  and  it 
is  a  wonderful  eye-opener. 

Mr.  Smith.  I  wondered  why  you  quit  the  live-stock  business ;  1  wanted  to 
know  why  you  quit  it. 

Mr.  MoamiLL.  As  lands  became  higher  priced  and  we  got  into  the  better 
growing  busluess  our  accounts  showed  us  that  it  does  not  pay  to  keep  at  it. 
But  we  did  not  complain,  but  we  tried  to  drift  Into  something  else. 

Mr.  SuiTH.  Have  you  not  a  great  deal  of  land  stilt  in  Michigan  that  Is  not 
under  cultivation? 

Mr.  MoKaiLL,  Yes ;  and  we  have  a  great  deal  of  property  that  never  will  be 
under  cultivation.  We  have  vast  tracts  of  land  In  Michigan  that  are  like 
the  Allegheny  Mountains  which  I  have  Just  driven  over.  You  couldn't  give 
me  a  deed  to  them.  But  the  land  value  is  only  in  the  flrst  2  or  3  feet  of  tlie 
top  of  the  soil;  that  Is  God's  gift  and  you  can  use  it  all  up  and  throw  It  awaj; 
but  the  real  farmer,  if  be  is  a  good  farmer,  he  will  foster  it  and  assist  nature 
in  growing  crops  and  taking  care  of  his  land,  and  he  has  got  something  aa 
long  as  be  lives.  Of  course,  a  man  could  ruin  his  land.  We  have  to  figure 
with  that  all  the  time. 

Mr.  Smith,  That  is  true  everywhere. 

Mr.  MoBBiLL.  Everywhere. 

Mr.  SuiTH.  Every  intelligent  farmer  knows  that. 

Mr.  MoBKtix.  Xes;  but  all  farmers  are  not  Intelligent. 

Mr.  SurrH.  I  didn't  say  they  were. 

Mr.  Gbat.  But  they  are  becoming  more  Intelligent. 

Mr.  MoBKiix,  Now,  I  want  to  ask  some  questions,  and  I  know  they  will  not 
be  answered,  but  this  committee  will  answer  them  some  day.  And  can  our  Got- 
ernment  ftala  anything  for  our  people  by  attempting  to  step  into  an  Industry 
and  curtail  Its  operations  beyond  tbe  legitimate  control  that  requires  honorable 
)>»Ddling7   We  tried  it  in  several  cases.    We  tried  it  In  the  case  of  the  Standard 
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OiL  You  broke  tbeni  up  and  they  split  Into  12  gectiona^  and  they  naturally 
Qxed  up  tbeo  12  sets  of  overhead  and  charged  It  back  to  the  people  tor  the  goodR. 
Aud  now,  when  I  go  to  my  grocer  for  a  can  of  kerosene  I  am  paying  for  it  as  a 
consumer.  They  may  have  done  some  dirty  work,  and  I  have  not  a  doubt  of  ft, 
because  I  think  most  big  thluj^  do  some  Itttle  things.  But  to  give  a  concrete 
exnmple  of  what  can  be  done  in  these  matters,  take  two  dllTerent  sections.  I 
have  had  considerable  experience  Ip  Texas.  It  is  a  wonderful  State,  managed 
iu  a  manner  of  Its  own,  and  they  do  what  they  think  they  want  to  do,  whether 
It  Is  right  or  not.  They  do  not  really  acknowledge  that  they  are  en  Integral 
purt  of  the  United  States.  They  do  thbiKS  In  their  own  way.  They  legislated 
against  the  Standard  Oil.  They  cleaned  out  the  Waters-Pierce,  and  they  made 
a  boast  that  they  had  a  cell  warm  for  any  Standard  Oil  man  that  showed  his  face 
in  the  State.  They  had  oil  wells  shooting  up  as  high  as  a  tree.  They  pro- 
duced various  grades  of  oil,  one  was  a  nigger  oil,  and  it  was  of  a  dark  yellow 
color,  and  smoked  a  lamp  chimney  when  you  used  it,  and  tt  went  up  to  80 
cents  a  gallon  down  there.  In  my  own  State  of  Michigan  they  had  never  legis- 
lated against  anybody,  and  we  had  several  companies  in  business,  and  I  couin 
get  oil  for  10  cents  a  gallon  at  that  time,  all  I  wanted — 1  gallon  or  more. 

Now.  I  say  the  people  are  Interested  sometimes  against  legislatures,  or  the 
HCtS  of  legislatures.  We  had  open  competition  there.  The  people  were  getting 
the  benefit 

One  time  I  was  almost  forcd  onto  a  program  at  a  trade  booster's  convention, 
and  they  gave  me  a  free  band,  and  the  Houston  Post  said  that  I  succeeded  in 
antagonizing  the  entire  audi^ce. 

Mr.  SurrH.  Now,  Mr.  Chairman,  la  it  necessary  for  us  to  sit  here  and  listen 
to  all  this  stuff? 

The  Chaieman.  Not  if  you  don't  want  to,  Senator ;  I  don't  think  it  is  neces- 

Mr.  SuiTH.  I  understand,  but  Is  It  necessary  for  the  committee  to  sit  here 
and  listen  to  this,  when  It  asks  us  to  be  here?  It  seems  to  me  be  Is  wandering 
far  away  from  the  question. 

The  Chaibuan.  I  think  he  is  coming  to  a  conclusion. 

Mr.  MoaaiLL.  I  am  asking  what  kind  of  rei^ults  this  will  bring  to  our  people. 
I  do  not  know  whether  it  Is  legitimate  discussion.  If  it  Is  not  desired,  and  If 
they  do  not  want  to  hear  It,  I  can  stop  any  minute. 

The  CHAiBMiw.  Have  you  anything  more  along  that  line? 

Mr.  Moaaiix,  If  It  Isn't  acceptable,  I  don't  think  I  have. 

Mr.  Smith.  It  seems  to  be  acceptable  to  the  committee. 

Mr.  MoBRiLL.  I  think  I  would  like  to  answer  questions.  I  think  I  could  give 
more  Information,  perhaps,  that  way  . 

The  Chaibman.  Finish  your  statement  first,  and  after  that  they  will  be  given 
permlBSloji  to  ask  questions, 

Mr.  MoBMij.  Well,  I  would  just  simply  refer  to  our  governmental  action  In 
regard  to  such  things  as  that.  Take  the  tobacco  trust.  I  have  beard  It  men- 
tioned that  the  Government  has  interfered  with  those  things.  And  In  the 
Reeding  coal  combine,  they  compelled  it  to  disassociate  other  lines  from  the 
coal.    But  there  was  a  different  condition. 

The  Chaibhan.  Tour  position  then  Is  that  where  you  interfere  with  the 
things  that  are  so  necessary  to  the  welfare  of  the  people  and  the  public,  that 
you  Increase  the  cost  to  the  consumer  rather  ttian  do  him  any  benefit? 

Mr.  MORRiii.  Yes ;  that  Is  what  I  am  trying  to  say  in  my  humble  way ;  that 
that  has  been  our  experience.  I  l)elleve  that  my  ground  is  well  taken  when  I 
say  that  that  has  been  the  experience  and  will  be  the  experience  wherever  it 
has  been  permitted. 

And  If  there  is  one  thing  that  the  farmers  of  the  United  States  are  working 
for  now  It  is  to  get  a  less  spread  between  the  cost  of  production,  of  the  sales  of 
goods,  and  the  prices  paid  by  the  consumer,  and  every  agency  that  will  work 
tliat  out  is  in  the  interest  of  nil  our  people.  I  am  not  talking  for  any  particular 
interest,  except  pertiaps  agriculture. 

Mr.  Thorne.  Mr.  Chairman,  I  would  like  the  record  to  show  that  Mr.  Morrill, 
as  former  president  of  the  Farm  Bureau  Federation  of  the  State  of  Michigan, 
is.  in  a  sense,  a  client  of  mine.  But  I  am  not  here  appearing  for  the  Farm 
Bureau  Federation. 

Mr.  Moxanx.  I  know,  of  course,  you,  Mr.  Thorne,  as  the  representative  of 
other  things,  too. 

Mr.  Thobml  I  am  not  here  In  that  capacity. 

Mr.  Moaanx.  No ;  jou  are  here  in  the  opposite  capacity. 
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Mr.  Th<wnii,  Now,  in  regard  to  the  American  Farm  Bureau  Federatltm,  It 
bai  never  taken  a  poaltliHi,  one  way  or  the  other,  on  the  paittcular  modlflcation 
Involved  here? 

Mr.  MoBziLL.  No,  sir. 

Mr.  Thobre.  Nor  baa  the  Michigan  Farm  Bureau  Federation? 

Mr.  MoHHiLT.  Tea. 

Mr.  Thobne.  It  has  taken  a  position  as  to  the  modification  of  this  decree? 

Mr.  MOKBiLL.  The  Michigan  Farm  Federation  baa  taken  it  in  nearly  every 
conntr. 

Mr.  Thowe.  On  this  consent  decree? 

Mr.  MOBULL.  Not  the  modification  of  this  decree. 

The  Chairuan.  He  Introduced  a  resolution  here  festerriay. 

Mr.  TnoBNE.  I  nuderstood  It  was  your  own  county  organlution. 

Mr.  MoBBiix.  So  I  have  hefn  informal  that  each  one  did;  we  had  Ibe 
matter  up. 

Mr.  Bbeed.  Didn't  you  testify  yesterday  that  It  was  one  county  that  passed 
a  rpsolutton? 

Mr.  Morrill.  You  are  right ;  from  my  own  county. 

Mr.  Bbeed.  And  didn't  you  say.  In  answer  to  a  queatioa  of  mine,  that  yon 
had  no  other  resolutions? 

Mr.  Morrill.  I  had  no  other  In  my  posaexslon.  In  fact,  our  people  did  not 
know  that  I  was  coming  to  Washington.  I  am  driving  through  to  Florida.  I 
am  an  accident  here  to^^ay. 

Mr.  Breed.  But  you  did  Bay  that  you  had  sent  copies  of  your  resolution  lo 
other  organizations ;  I  didn't  understand  any  of  them  had  acted. 

Mr.  MoHBiLL.  I  didn't  say  I  had  sent  ,nnythlng  around. 

Mr.  Breed.  You  said  the  organization  had  sent  It  around? 

Mr.  SIoRBiLL.  I  don't  think  I  used  that  expression. 

Mr.  Thobnr.  Has  any  other  organization  In  Michigan  adopted  resolutions  on 
the  consent  decree? 

Mr.  Morrill.  I  have  heard  throu^li  our  people  that  the  State  onninizatlon  did. 
which  is  the  parent  organl/jktion. 

Mr.  Thorpje,  The  State  organization  has  adopted  resolutions? 

Mr.  MoHBiti-  I  have  heard  it  did.    I  heard  It  did. 

Mr.  Thorne.  Mr.  Morrill,  you  have  made  statements  of  your  own  ndvocatins 
the  modificntion  of  thla  decree,  bnt  yon  have  not  heard  the  statements  or  redd 
the  testimony  of  those  who  are  resisting  It? 

Mr.  Morrill.  No,  sir. 

Mr.  Thorne.  Therefore  1  am  going  to.  In  my  questions,  state  some  of  tbe 
facts  that  have  been  developed ;  othenvise  It  Is  Imposslhle  for  me  to  make  lu.v 
question  iDtelllglblf.  Do  you  realize  that  the  wholesale  grocer  does  not  handle 
fresh  fruit? 

Mr.  MoRFiLL.  Why,  certainly  ;  I  reiilize  the  wholesale  grocer  would  not  handle 
fresh  fnilt;  he  can  not  handle  fresh  fruits.  It  Is  not  In  his  line;  he  can  not 
handle  It.    It  is  a  separate  business. 

Mr.  Thobne.  Now,  I  want  to  say  in  a  general  way  I  am  very  much  in  accord 
with  what  you  have  said.  Tlie  farni  bureau  members  of  Michigan  are  pri- 
marily Interested  in  the  distribution  of  fresh  fruits,  are  they  not? 

Mr.  MoRHiLi.  Yes ;  and  in  the  preservation  of  them :  In  the  preserving  of 
fruits  by  canning  processes,  to  take  care  of  the  surplus.  We  are  very  deeply 
Interested  In  both  those  Items. 

Mr.  Thobne.  In  regard  to  the  dealing  in  the  fresh  fruits  you  feel  that  there 
should  be  free,  open  competition,  and  means  for  tbelr  transportation? 

Mr,  MoBBiLL,  There  should  be  a  free  and  easy  way  to  move  such  perishable 
stuff  as  we  produce  to  the  lowest  moment  and  In  the  sofest  manner. 

Mr.  Thorne,  Do  you  believe  there  should  be  such  things  as  exclusive  con- 
tracts, whereby  railroads  sliould  be  tied  up  exclusively  to  one  company  to  fur- 
nish such  means  of  distribution? 

Mr.  Morrill.  1  don't  think  it  could,  but  if  that  follows,  they  do  have  assur- 
ances they  could  have  control  of  the  situation.  Our  experience  has  been  that 
It  was  particularly  necessary, 

Mr.  Thorne,  I  am  trying  to  draw  this  distinction 

Mr.  MoRBiix  (interposing).  Yea;  I  understand  you, 

Mr.  Thorne.  Do  yon  believe  In  the  free  and  open  ability  of  all  parties  to  fur- 
nish those  cars,  or  do  you  believe  there  should  be  exclusive  contracts  for  the 
furnishing  of  those  cars? 


:v  Google 


PACKEBS'   CONSENT  DECREE.  665 

Mr,  Mtaan-L.  I  believe  the  only  practical  way  would  be  exclusive  contracts. 
Yon  know  tbis,  you  would  not  invest  a  million  dollars  in  cars  and  take  your 
cbsDcea  on  using  those  curs  once  a  year  when  tbose  cars  must  go  into  the 
territory  to  move  ttioae  goods.  Now,  if  they  did  not  know  and  did  not  have 
the  absolute  security  that  they  would  move  it.  what  object  would  it  be  to  under- 
take it  and  to  put  that  vast  amount  of  capital  in  it?  Do  jou  understund  how 
Uiey  handle  this  thing?  Does  the  committee  understand,  or  do  they  cave  to  hear 
bow  they  handle  it? 

The  Ghaibman.  Yea ;  we  understand. 

Hr.  Thobnul  You  speaic  of  the  necessity  o£  making  the  investment.  Do  you 
understand  that  the  iwckers  own  SO  per  cent  of  the  brine  tank  cars  for  the  mov- 
ing of  beef,  HUd  they  do  not  have  any  exclusive  contracts  aa  to  those  cars? 

Mr.  MoKBiix.  I  have  no  knowledge  whatever  as  to  their  meat  llue«;  that  is  a 
meat  line. 

Ml'.  TuoHNB.  I  am  calling  your  attention  that  they  have  seen  tit  to  put  an 
Investment  of  a  sufficient  amount  so  aa  to  own  appros.mately  90  per  cent  of  the 
beef  cars,  and  they  have  no  exclusive  contracts  for  furnishing  of  beef  cars. 

Mr.  MoBKEix.  You  are  making  a  statement  to  me,  Mr.  Thome,  and  I  am  listen- 
ing to  it. 

Mr.  Thobbe.  In  regard  to  the  distribution  and  shipping  of  their  products 
other  than  fresh-fruit  products  that  do  not  require  refr.geratlon,  have  you 
ever  personally  Investigated  the  preferential  service  and  rates  that  have  heeu 
accorded  the  packets  in  that  connection? 

Mr.  M<»iBiLL,  I  have  not. 

The  Chaibman.  You  are  assuming  there  is  a  prefereQt:al  service  thei-e. 

Mr.  Thobne.  Yes. 

Mr.  MoBBiLL.  I  have  not  understood  It  ao,  but  It  may  be  true. 

Mr.  Thobn'b.  If  it  be  true  that  the  refrigerator-car  service  between  Chicago 
and  Cleveland,  for  example,  approximates  one  day,  and  a  carload  shipment  of 
wholesale  grocers  between  the  same  two  points  from  an  analj'sis  shows  shlp- 
meots  ranging  from  5  to  35  days  in  length,  would  it  be  your  Judgment  that  the 
person  who' had  the  1-day  service  had  any  advantage  In  the  distribution  of 
those  unrelated  items?    Now,  by  unrelated  items 

Mr,  MoBBiLL  (intei-posing).  Mr.  Thome,  may  I  answer  you? 

Mr.  Thobne.  Yes. 

Mr.  Morrill.  You  are  making  a  statement  that  may  exist  to-day,  but  it  did 
not  exist  up  to  the  time  this  war  broke  out,  to  my  knowlege.  Because  on  the 
New  York  Central  lines— and  you  are  touching  on  the  New  York  Central  lines 
with  which  I  am  familiar,  and  they  carried  service  to  everybody  every  day  over 
those  lines,  and  nobody  was  denied  that  service,  and  It  was  refrigerator-car 
service  over  the  Merchants'  Dispatch  Line.  It  was  from  Chicago  to  New  York, 
and  there  was 

Hr.  Thobne  (interposing).  We  will  die  a  statement  of  2,000  cars  showing  the 
actual  days  in  transit:  the  time  in  transit  between  the  various  points. 

Mr.  MoEiin.L.  I  was  Interested  lu. getting  goods  over  those  lines,  and  a.s  a 
matter  of  fact  It  was  a  special  Idaho  potato,  and  we  went  into  those  trains 
every  day  with  everybody  else  and  put  them  through  to  New  York  witli  every- 
body else. 

Mr.  Thobke.  We  will  file  that  statement. 

Mr.  MoRBiLL.  There  was  no  discrimination  then  ;  there  may  be  now. 

Mr.  Thobne.  Yon  will  agree  that  refrigerator  cars  do  and  should  receive 
preferential  service  compared  to  the  ordinary  box  car? 

Mr.  MoBBiT.!..  Oh,  I  will  concede  that;  yes.  They  should,  because  they  are 
made  up  of  perishable  products. 

Mr.  Thobne,  Yes. 

Mr.  MoHBiT.i..  But  perishable  products  means  fresh  products,  you  understand; 
It  does  not  mean  canned  goods. 

Mr.  Thobne.  And  if  a  person,  then,  is  permitted  M  put  anything  else  in  those 
cars  he  is  likewise  getting  that  same  preferential  service  on  articles  that  do  not 
require  refrigeration,  isn't  he? 

Mr.  Ghat.  You  speak  of  the  ears 

Mr.  Thobne  {Interposing).  Pardon,  me;  will  you  please 

Mr.  Gbat  (interposing).  No. 

Mr.  MoBBiLL.  I  would  have  to  have  a  clearer  understanding  of  what  you  are 
talking  about. 

Mr.  Thobne.  1  want  to  make  it  as  clear  as  possible. 

Mr.  MOBBiLL.  It  ia  hypothetical. 
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Mr.  Thoxne.  If  I  &m  coofusUiK  jou,  I  do  not  want  to  do  It.  I  am  honestly 
and  earDeetlf  trying  to  get  your  answer.  I  bope  you  will  tell  me,  if  I  confuse 
you.  I  am  asking  you  tills  question;  You  bave  stated  tbat  It  ia  common  knowl- 
edge— at  least  you  bave  couceded  It  to  be  true~-that  refrigerator  carg  do  and 
Hhuuld  get  preferential  service  because  tbey  liandle  perishable  commodities. 

Mr.  MoRBiLL.  Tes ;  as  a  principle  I  believe  It,  and  I  suppose  It  la  true. 

Mr.  Thosne.  Now,  I  am  asking  you  it  the  persons  having  and  operating  those 
cars  are  permitted  to  put  anything  else  Into  those  cars  that  doee  not  need 
refrigeration :  aren't  they  then  getting  a  prefereutial  service  In  tbe  bandiing  of 
those  other  articles  that  other  folks  do  not  get? 

Mr.  MoKBiLi.  Ton  are  referring  to  private  car  lines,  or  railroads  who  are 
common  carriers? 

Mr.  Thoune.  I  am  referring  to  anybody  tliot  wants  to  sliip  those  articles  tlial 
do  not  require  refrigeration. 

Air.  MoRBiLL.  There  Is  a  different  law,  if  1  understand  It  correctly,  governing 
common  carriers  and  private  car  lines.  A  private  car  line  Uiat  undertakes  a 
service  in 

The  Chaibuan  (interposing).  I  believe  (bat  question,  Mr.  Tburne,  Is  a  liypo- 
tbetical  question ;  that  It  Involves  a  question  tliat  the  Interstate  Commerce  Com- 
niissiun  has  passed  upon,  and  it  is  hardly  competent  to  ask  this  witness  about  It. 

Mr.  MoBRiLL.  I  do  not  feel  competent  to  answer  it. 

Mr.  Thobne.  I  understand,  then,  the  committee  does  not  care  to  have  the 
witness  be  made  Co  answer  that? 

The  Chaibm.\n.  No  ;  we  tio  not. 

Mr.  Stevens.  May  I  suggest  this,  Mr.  Chairman,  that  tbat  is  a  perfectly 
dear  and  understandable  question,  and  apparently  this  witness  has  not  knowa 
anything  about  this  part  of  it.  That  has  been  gone  into  before  very  fuUy  with 
other  witnesses.    This  is  a  very  important  question  and  one  that  I  am  sure 

Mr.  MoBBiLL  (interposing).  I  have  not  been  interested  in  that  line. 

Mr.  Thoknk.  I  want  to  develop  tliat  very  tblng,  Mr.  Morrill.  I  want  to  ask 
you  this  question :  You  have  given  your  judgment  and  opinion  at  great  length. 
If  parties  interested  la  tbe  distribution  of  your  perishable  commodities  whlcli 
you  have  discussed,  or  people  interested  In  the  sale  and  distribution  of  non- 
pertshable  commodities  that  do  not  require  jefrigeratlon,  if  they  simply  take  the 
position  that  so  long  as  equality  of  service,  so  long  as  freedom  of  competition 
on  an  equal  basis  is  not  secui-ed  between  them,  tbey,  tliese  other  folks,  ought  not 
to  handle  tliese  other  articles  until  they  are  forced  to  handle  tb^n  on  an  equal- 
ity with  the  other  parties.  Is  there  anything  unfair  or  unjust  about  such  posi- 
tion as  that.  In  your  judgment? 

The  Ghaibuan.  That  question  Is  so  long  and  involved  that  I  do  not  under- 
stand It.    Will  you  please  read  it  [addressing  the  r^orterj? 

(Thereupon  the  reporter  read  the  question  as  follows:) 

"  Mr.  Thoknb,  I  want  to  develop  that  very  thing,  Mr.  Morrill.  I  want  to  ask 
you  this  question :  You  have  given  your  judgment  and  opinion  at  great  length. 
If  parties  interested  in  the  distribution  of  your  perishable  coniraoditles  which 
you  have  discussed,  or  people  Interested  in  the  sale  and  distribution  of  non- 
perlshable  commodities  that  do  not  require  refrigeration,  if  tbey  simply  take  the 
position  tbat  so  long  as  equality  of  service,  so  long  as  freedom  of  competition 
on  an  equal  basis  is  not  secured  between  them,  they,  these  qther  folks,  ought  not 
to  handle  these  other  articles  until  they  are  forced  to  handle  them  on  an  equal- 
ity with  tbe  other  parties.  Is  there  anything  unfair  or  unjust  about  such  posi- 
tion as  that.  In  your  judgment?  " 

Mr.  Thobne.  May  I  have  the  opportunity  of  restating  that  question,  and  I 
will  combine  it  all  In  one  final  question  to  save  time. 

The  Chaikman.  Restate  the  question.  I  am  frank  I  am  not  clear  what  it 
means. 

Mr.  THoBPfE,  If  the  parties  who  are  Interested  in  the  distribution  of  non- 
perishable  commodities  which  do  not  require  refrigeration  take  the  positioD 
that  so  long  as  there  is  not  equality  In  service  in  the  transportation  of  their 
commodities  with  the  transportation  of  the  same  commodities  by  the  packers. 
that  the  packer  ought  not  to  handle  those  other  commodities ;  In  other  words. 
he  should  not  handle  those  other  commodities  until  he  is  compelled  to  handle 
them  npon  an  equality  with  the  grocer.  Do  you  see  anything  unfair  or  uoJusC 
In  that  position? 

Tbe  Chaibman.  The  wholesale  grocers? 

Mr,  Thorne.  No  ;  because  he  may  handle  some  perishable  commodities  there- 
in it  would  not  be  right  to  make  that  substitution. 
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The  Chaibmak.  We  ivill  have  that  question  read. 

(Theieupoii  tlie  reporter  read  the  last  queation,  as  foliowsr) 

"Ur.  Thobne.  If  the  parties  who  are  Interested  in  the  distribution  of  noti- 
periabable  conimodltlea  which  do  not  require  refrigeration  take  the  position 
tbat  BO  Ions  as  there  U  not  equality  In  service  in  the  transportation  of  their 
commodities  with  the  tranaportatlon  of  the  same  commodities  by  the  paclsers, 
that  the  packer  ought  not  to  handle  those  other  coniwoditiea ;  In  other  words, 
he  should  not  handle  those  other  commodities  uotll  he  is  compelled  to  handle 
them  upon  an  equality  with  the  grocer.  Do  you  see  anything  unfair  or  unjust 
In  that  position?" 

The CHADtuAK.  Do  yon  understand  the  question,  Mr.  Morrill? 

Mr.  MOBBnj,  I  think  I  understand  what,  he  le  getting  at.  but  my  answer 
would  be  almost,  as  long  nh  the  question. 

The  Chairman.  If  yoo  understand  It  answer  It. 

Sir.  MoBRiLL.  I  will  try.  I  do  not  know  that  I  con  answer  It,  But  to  go 
tMck  to  the  beglnnlnK,  which  you  did  not  start  on.  lb  this  position :  That  ttie 
packers  have.  I  nnderstand.  the  right  to  build  their  own  cars  and  put  them  in 
service,  and  they  have  made  a  contract  for  their  cars  to  be  hauled  on  the 
wheelage  basis  or  the  mileage  basis.  They  own  those  cars.  To  say  to  them 
that  they  can  not  make  a  contract  for  such  haulage  would  be  the  same  as  saying 
to  me.  as  a  farmer  on  an  Improved  highway,  that  I  should  not  haul  to  market 
on  my  own  trucks  my  own  goods  when  somebody  else  is  doing  fl  puhllc  service 
along  that  same  highway.  To  say  to  tJiem  that  they  are  compelled  to  handle 
other  commodities  would  be — ^— 

Mr.  TiiOBNK  (Interposing).  1  have  not  asked  you  any  question  as  to  whether 
they  shpuld  be  compelled  to  handle  other  eommodltles, 

Mr.  MoBBiu.  I  thought  you  worthed  that  into  the  last  question. 

Mr.  Thobhe,  No'  I  asked  you  whether  they  should  be  permitted 

Mr.  Morrill  ( lnterpo.slng) .  When  you  say  "they"  do  you  mean  the  packers 
or  the  railroads? 

Mr.  Thobne.  I  have  not  asked  you  any  question  whether  the  packers  should 
be  compelled  to  handle  our  commodities  in  other  cars.  I  simply  asked  you.  Is 
there  anything  unfair  or  unjust.  In  the  position  that  they  should  not  handle 
the  commodities  which  do  not  require  refrigeration  unless  they  are  compelled 
to  handle  them  on  an  equality  with  the  grocers  as  to  service? 

Mr.  MoRBiLL.  I  see  no  reason.  Mr.  Ghaimian.  why  I,  you,  or  anybody  else, 
pacbei's.  If  you  please,  should  be  compelled  to  furnish  the  service  to  anybody 
else  through  vehicles  or  means  of  transportation  which  I  have  provided  at  my 
own  expense,  and  gives  me  the  best  and  most  advantageous  contract  that  I  could 
for  the  handling  of  my  goods.    I  wonder  if  I  am  answering  that? 

The  Chairman,  Mr,  Morrill,  the  question,  as  I  see  this,  is;  Should  the  pack- 
ers, In  view  of  these  circumstances,  be  prevented  from  using  their  own  ears  for 
this  purpose  until  the  wholesale  grocers  have  equal  facilities? 

Mr.  Morrill.  T  perhaps  did  not  make  my  answer  clear.  I  don't  know  of  any — 
until  the  grocers  have  equal  fteilltles. 

The  Chairman.  Equal  facilities ;  yes. 

Sir.  Stevens.  Everybody  else,  for  that  matter. 

The  Chaikman.  Until  everybody  has  equal  facilities. 

Mr.  Mobkile,  How  are  they  going  to  get  equal  facilities  if  they  do  not  go  out 
and  buy  them,  the  same  as  the  others? 

The  Chairman,  That  Is  the  question. 

Mr.  MoBEiLL.  Now.  Mr.  Thorne.  let  me  call  your  attention  to  some  evidence 
that  you  may  not  know  and  I  do.  that  there  is  a  rapid  service,  organised  before 
I  ever  knew  anything  about  the  Armour  car  lines,  called  the  Merchants  Dis- 
patch, a  rap'd  service  for  that  class  of  goods,  that  took  a  slightly  dltferent  elassl- 
llcation,  and  they  pay  that  difference  for  that  service  the  same  as  you  pay  a 
(ilflference  for  express  service  in  order  to  secure  something  you  want,  and  I 
never  knew  of  any  discrimination  in  that,  as  to  who  paid  for  It,  or  who  fur- 
nished goods.    That  Is  a  railroad  proposition. 

Mr.  Thobne,  Do  you  understand  that  refrigerator  cars  are  required  to  handle 
tbpse  other  food  articles  handled  by  the  wholesale  grocers? 

Mr.  MoERirj,.  I  don't  understand  that  private  lines  are,  but  railroad  lines  are. 

Mr.  Thosnb.  Well,  refrigeriitrr  cars  at  all,  privately  owned  or  not  privately 
owned? 

Mr,  MoBBiLL.  Railroad  refrtgerntor  lines  have  some  rules  which  they  make 
that  they  do  not  handle  goods  detrimental  trt  the  class  of  goods  they  are  built 
for,  to  be  handled  In  refrigerator  cars.    1  know  all  about  that. 
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Mr.  Thobne.  My  queetlon  1b:  Do  yon  understand  that  refrlfterator  cart  are 
neceasitr}-  to  handle  the  general  line  of  wholesale  grocerfee,  nooperlabable  Id 
character? 

Mr.  Uoutnj.  Why,  I  don't  underttand  that  tt  Is  necessary ;  with  most  of  their 
(CooOs,  and  canned  goods,  they  don't  handle  th»ii  that  way  to  any  great  extent 
that  I  Bee. 

Mr.  Tkobse.  It  Is  not  necessary,  Is  it? 

Ur.  UosKHj:.  No ;  except  In  freezing  weather.  In  freezing  weath^  they  me 
them. 

Mr.  Trobne.  Ton  would  not  expect  them  to  have  to  buy  refrigerator  cars  la 
order  to  distribute  their  commodities,  would  you,  on  an  equality  wltb  the 
packers? 

Mr.  MosRtu..  I  should  think  that  would  be  up  to  them. ,  If  they  found  tt  ad- 
vantageouB  they  could  do  It  the  same  as  anybody  else. 

Mr,  1'horke.  It  would  not  be  economical  or  wise,  would  it? 

Mr,  MoBRiLT-  Well,  I  am  not  familiar  with  tbelr  business.  I  don't  know 
wlietlier  it  would  be  profitable  or  not.    They  would  have  to  determine  that  ttioa- 

Mr.  Thohne.  Isn't  it  fair  to  state  that  you  have  not  Investigated  and  have  not 
here  tetitifled  as  to  the  wisdom  or  unwimlom  of  the  distribution  of  the  food 
products  generally  bandied  by  the  wholesale  grocer  in  refrigerator  cars  by  the 
packers :  that  that  Is  something  outside  of  your  experience  In  the  past? 

Sir.  MoRRiix.  Well,  Just  as  yon  state  that  question,  I  will  say  I  agree  with  you. 
But,  understand.  I  am  not  In  favor  of  any  act  by  anybody,  or  people  liavlng 
authority,  that  will  prevent  a  free  distribution  of  food  products  and  the  quickest 
and  cheapest  ninnner  of  taking  It  from  the  producer  to  the  consumer,  because  I 
consider  that  to  be  the  great  economic  question  to-day. 

Mr.  Thobse.  And  you  believe  with  me.  I  hope 

Mr.  Morrill  (Interposing).  That  Is  a  matter  of  anaVvaU. 

Mr.  Thorhe  (continuing).  That  there  should  be  fair,  open  opportunity  for 
competition  In  the  d'etrlbution  of  the  commodities? 

Mr.  MeiBiLL.  Yes,  sir. 

Mr.  Thorke.  On  an  equal  basis? 

Mr.  Morrill.  Yes,  sir. 

Mr.  Thouke.  That  Is  all. 

The  Chaibuan.  Anything,  Mr.  Breed? 

Mr.  Breed,  No. 

The  Chaibman.  Senator? 

Mr.  Smith.  No. 

The  Chairman.  Mr.  Dally? 

Mr.  Daily.  .lust  a  question  or  two.  Mr.  Morrill,  keeping  in  mind  the  definition 
of  a  broker  flS  expounded  by  Doctor  Duncan,  and  thut  was  tlie  definition  to 
which  1  referred  yesterday — a  broker  being  one  who  for  u  small  percentage  com- 
pensation brings  buyer  and  seller  together— and  keeping  tliRt  definition  in  mind, 
can  you  narrate  a  single  specific  Instance  where  a  broker  acted  like  a  wolf? 

Mr.  Morrill.  I  could  only  relate  the  statements  of  my  friends,  wliich  I  would 
not  be  authority  for. 

Mr.  Dah.t,  Tou  can  speak  for  them,  that  they  have  that  definition  of  a 
broker  in  their  minds? 

Mr.  Mobhill.  It  has  been  the  case  for  a  good  many  years. 

The  Chairman.  I  believe.  Mr.  Daily,  that  Mr.  Morrill  states  what  his  idea 
of  a  broker  Is.  or  what  they  have  commonly  understood  a  broker  in  that  section 
of  the  country  to  be,  and  it  does  not  correspond  with  that  definition  at  all. 

Mr.  Dajjly.  Well,  he  admitted  It  on  the  stand  yesterday. 

The  Chairman.  That  It  did  not  correspond  with  that  definition? 

Mr.  Daily.  I  presume  that  that  is  the  correct  definition. 

The  Chaibman.  Yes- 
Mr.  MoBBiLL.  I  am  satisfied  with  that  definition,  so  far  as  1  am  concerned. 

Mr.  Daily.  Yes. 

Mr.  MoHRiLL.  But,  understand  me,  I  have  a  different  idea  of  the  dltTerent 
classes  of  brokers.  Now,  you  have  in  this  dty  here,  and  these  bankers  here 
have  brokers,  and  there  are  brokers  to  do  the  selling  of  the  notes  of  different 
firms,  and  bo  on.  Now,  that  Is  different  Another  broker  might  be  handling 
canned  fruits;  another  broker  might  be  handling  fresh  fruits.  But  the 
methods  of  the  canned-fruit  brokers  have,  according  to  the  statements  of  my 
own  friends,  been  responsible  generally  for  breaking  our  canners,  a  lot  ot 
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them  being  farmers  who  put  their  moae;  together  and  attempted  to  do  Bome- 
Ihjng  and  went  broke.    - 

Mr.  Daily.  You  can  narrate  no  specific  instance,  however? 

Mr.  MORBiLL.  Oh,  as  I  say,  I  could  relate  specific  Instances  of  complainta  ttkat 
have  been  laid  down  before  me,  and  people  with  tears  In  their  eyes  coming; 
In  and  telling  me  how  they  were  skinned  and  being  wolfed  by  brokers. 

Mr.  Gkat.  As  one  of  the  elements  of  trade. 

Mr.   D4ii,r.  Now,    Mr.    Chairman,    Id    order    to    get   the    record    perfectly 

The  Chaibman,  I«t  us  wait  a  minute. 

Mr.  Dailt  (continulnE),  May  I  ask  Mr.  Gray  to  enter  hia  appearance — 
whom  he  represents  now? 

Mr.  MoKRnx.  Of  course,  that  syeteni  may  all  be  changed. 

The  Chaihuan.  I  think  he  stated  whom  he  represents ;  he  said  he  repre- 
sented the  California  Cooperative  Canneries. 

Mr.  Daily.  Well,  he  did  as  a  witness,  but  not  as  an  Bttomey. 

Mr.  Gkay.  Who  ever  said  you  were  an  attorney! 

Mr.  Daily.  I  do. 

Mr.  Geay.  You  do! 

Mr.  Daily.  Yes. 

Mr.  Qsay,  You  are  an  attorney? 

Mr.  Daily.  Yes;  T  am  an  attorney. 

Mr.  Gbay.  I  am  glad  to  know  it. 

Mr.  Daily.  I  am  a  member  of  the  Supreme  Court  of  Pennsylvania. 

Mr,  Gbat.  One  added  to  the  list. 

The  Cbaibuar.  He  has  made  the  statement  here.    Proceed,  Mr.  Dally. 

Mr.  Daily.  Mr.  Morrtll,  please  be  assured  that  my  only  effort  in  crosa- 
questioning  you  Is  to  get  from  you  a  correct  statement  of  your  understandings; 
that  was  all.    I  have  no  antagonisms. 

Mr.  MOBRiLL.  Oh,  no ;  I  didn't  take  It  that  way  at  all ;  not  at  all. 

Mr.  Daily.  I  take  this  occasion  to  publicly  state  that  I  believe  you  are  a 
man  of  the  sincerest  motives ;  and  that.  I  am  sure,  speaks  for  the  rest  of  tbe 
counsel  In  this  room. 

Mr.  MoftBiLL.  Well,  1  hope  so. 

Mr.  Daily.  Mr.  Morrill,  do  you  know  Mr.  W.  R.  Eoach? 

Mr.  MoBsiLL.  Of  Hart,  Mich.! 

Mr.  Dailt.  Yes. 

Mr.  MOBBiix.  A  cauner.  Yes;  I  know  him  very  well. .  I  know  Mr.  Roach 
very  well. 

Mr.  Daily.  He  is  a  man  of  some  reputation? 

Mr.  Morrill.  Yes, 

Mr.  Daily.  And  of  importance? 

Mr.  ttlOKBiix.  Yes. 

Mr.  Daily.  Well,  ]uat  for  your  Information,  Mr.  Morrill,  Mr.  Roaeli  came 
here  and  testified  against  the  modification  of  this  decree.  That  is  all,  Mr. 
Chairman, 

Mr.  MoRBiLL.  May  I  Just  simply  make  an  auawer  to  that?  It  is  common 
understanding  In  our  country  that  Mr.  Roach,  who  Is  situated  in  the  middle  of 
the  cherry  country,  and  packing  cherries  and  peas,  his  two  principal  crops,  has 
been  very  much  Incensed  because  the  Armonr  people  broke  In  there  and  canned 
the  principal  amount  of  cherries  up  there  for  the  last  three  or  four  years ;  and 
Mr,  Roach  is  a  friend  of  mlue.  and  I  know  hini  Very  well — I  know  Mrs.  Roach, 
and  I  know  the  family,  and  they  are  nice  people,  but  Mr.  Roach  Is  a  very 
positive  sort  of  a  fellow,  maybe  like  I  am. 

Mr.  Daily.  He  is;  yes,     I  think  his  motives  are  just  as  good,  probably,  as 

Mr,  Morrill.  Yes.  sir ;  and  he  will  state  hts  case  with  some  vigor  when  he 
states  it ;  and  1  think  that  perhaps  he  and  the  Armour  agents  have  had  some 
very  vigorous  talks,  from  what  I  can  understand  through  our  people  there,  in 
r^ard  to  the  cherry  situation ;  but  our  farmers— the  cherry  business  was  raised 
from  31  to  4  cents  a  pound  to  8  cents  a  pound  to  them  when  the  Armour  people 
ivent  In  there  and  bought  carloads  and  trainloads  of  them,  and  the  price  to  the 
consumer  was  not  Increased.    That  we  know. 

Mr,  Daily.  Well.  Mr.  Morrill,  do  you  change  your  earlier  testimony,  then, 
this  morning,  in  which  you  stated  that  you  did  not  undertake  to  speak  from  any 
personal  knowledge  of  the  chnning  trade? 
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Mr.  Mdbbilt,.  Oh,  I  meant  T  hadn't  any  idea  ot  the  details  of  haw  It  la  being 
handled  to-day.'  I  liave.a  general  Idea,  having  been  interested  in  hortlcnttunl 
matters  In  our  State  and,  as  I  said,  bariDg  been  at  the  bead  of  organizations 
and  commltteea.  Htid  all  that  thing;  and,  having  Investigated  at  one  time  and 
another,  the  canning  buBiness  has  been  incidental  to  it.  and  we  have  used 
every  means  at  our  command  to  foattr  and  improve  the  canning  lodustcy  of 
the  State  of  Mlcldgan ;  and  sinoe  the  Armour  peoide  came  in  we  liave  a  new 
deal,.in  this  way:  Tliey  hare  called  for  a  better  grade  of  tniit;  they  have 
raised  the  grade;  and  it  is  a  more  wliolesome  product  than  we  have  ever  had 
previous  to  that.  Those  are  Just  things  that  we  Know,  aa  common  knowledge, 
In  our  State. 

Mr.  Daily.  That  Is  all,  Mr.  Chairman. 

The  Chaibuan.  Mr.  Stevens,  do  jou  want  to  ask  any  questions? 

Mr.  Stevens.  Xo. 

Mr.  GftAT.  Mr,  Chairman,  for  tlie  benefit  of  the  record  and  Mr.  Daily's  rep- 
resentation as  an  attorney  in  this  case.  I  would  understand  that  the  com- 
mittee does  not  set  up  a  preferred  right  to  attorneys  asking  questions  over 
individuals? 

The  Chaibmah.  Absolutely  not. 

Mr,  Ghat.  That  is  what  I  thought,  and  I  knew  that. 

Mr.  Dailv.  Now,  Mr.  Chairman,  my  question  did  not  indicate  that.  Wr. 
Gray  was  asked  early  In  the  proceeding  whom  be  represented.  Ton  said  tluit 
yon  didn't  know  whom  be  represented,  but  that  he  would  probably  appear  later. 

The  Chaibuah.  He  has  appeared. 

Mr.  Daily.  Yes,  sir.  I  was  sent  here  to  represent  the  brokers'  association, 
which,  In  a  feeble  way,  I  have  tried  to  do.  Afterwards,  on  account  of  certain 
developments,  1  asked  permission  to  sit  here  and  ask  questions.  1  got  that 
permission  In  a  formal  way  from  you,  and  I  just  wanted  to  straighten  out  the 
record,  that  is  all,  with  regard  to  Mr.  Gray. 

The  Chaibman.  That  is  all  right,  1  understand. 

Mr.  DAII.Y.  Everybody  can  ssk  questions.  I  am  sure. 

The  Chaibuan.  Mr.  Campbell. 

STATEUENT  OF  HB.  VEBNON  CAKFBELL,  VICE  PKESIDENI  AND 
OENERAI,  UAHAQEK,  CAI.IFOaNZA  OOOPEBATIVE  CAIfHEBIES, 
SAlf  JOSE,  CAX.!?.— In  rebutUl. 

Mr.  CAifPBBU,  I  am  afraid,  Mr.  Chairman,  that  I  will  not  be  able  to  Gnlsli 
by  noon. 

The  Chairuan.  Well,  that  is  all  right. 

Mr.  Caupbell.  My  understanding  was  that  the  papers  I  Bled  here  were  to  I* 
returned. 

The  Chaibman.  Yes.  I  want  to  give  you  those  back.  I  hand  you  back  thp 
communications  which  yon  requested  to  file  confidentially,  in  accordance  with 
the  ruling  which  we  have  made  that  we  will  not  receive  anything  in  this  public 
hearing  Uiat  can  not  be  open  to  the  public. 

Mr.  Stevens.  Have  those  confidential  commun  lea t tons  been  placed  on  record? 

The  Chaibman.  In  what  way.  Mr.  Stevens? 

Mr.  Stevens.  Did  they  go  into  the  record? 

The  Chairman.  He  presented  them,  and  we  reserved  a  ruling  until  later,  and 
decided  that  we  would  not  receive  them  or  consider  them. 

Mr.  Stevens.  So  they  won't  be  considered  at  all? 

The  Chaibman.  They  will  not  unless  they  are  presented  in  a  public  way ;  that 
is,  open  to  everyone. 

Mr.  Stevens.  Well,  now.  would  It  be  asking  too  much  to  ask  to  have  all  of  those 
communications  put  into  the  record  if  they  have  a  bearing 

The  Chairman  (interposing).  What  is  the  purpose  of  having  them  confiden- 
tial if  they  are  put  in  the  record? 

Mr.  Stevens.  No  ;  I  do  not  mean  confidential.    I  Just  asked  Mr.  Campbell. 

Mr,  Campbell.  I  will  clear  that  up  a  little,  Mr.  Chairman.  There  are  some  ef 
those  communications  that  I  would  like  to  read  Into  the  record ;  as  the  coraniiltee 
does  not  want  them  to  go  in  otherwise  I  will  read  some  of  them  in. 

Mr.  Chairman,  I  have  a  communication  here  this  morning  from  The  CanDine 
Trade.  Mr.  Arthur  I.  Judge,  editor,  and  if  the  committee  would  like  I  would 
like  to  read  a  statement  which  he  has  made,  for  the  lienefit  of  this  committee. 

The  Chaibman.  Proceed. 
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»  present  It.     I  will  read  the  letter 
ing:] 
[The  CaDDlns  Trader  tbc  loumal  of  the  lainalng  tndostr;.] 

Bat.timose,  December  9,  1921. 
Mr.  Vernon  Campbell, 

Washineton,  D.  C. 

My  deab  Mr.  Campbell  ;  Since  leaving  the  committee  yesterday  I  have  thouglit 
that,  in  duty  to  the  canners  generally,  I  should  have  accepted  the  chalrmao'Ei 
InvitatloQ  to  he  heard  and  made  a  statemeat.  i 

It  will  be  impossible  for  me  to  get  over  before  the  meetings  end,  and  there- 
fore I  have  set  down  a  hrlef  statement  of  some  of  the  thlnga  I  would  like  to  eaj 
to  tbem,  and  I  am  handing  it  to  you  with  the  request  that  you  see  that  it  gets 
Inio  their  hands  and  upon  the  record  In  time. 

If  jou  prefer  to  read  It,  do  so ;  and  you  may  state  to  the  committee  that  I 
BO  asked  you  If  you  wish. 

I  wish  to  take  this  occasion  to  thank  you  for  your  kindness  to  me  yesterday 
and  on  other  occasions,  and  I  trust  you  will  convey  .my  regardS'to  your  splen- 
did wife. 

Sincerely  yours, 

ABTHtm  I.  Judge. 

"  Dbcbmbes  9,  1921. 
"To  the  Honorable  Interdepartmental  Committee. 
"Hearing:  Packers'  consent  decree,  Washington,  D.  C. 

"  Gertleuen  :  While  sitting  as  an  Interested  listener  at  your  hearing  yester- 
day, December  9,  your  chairman  graciously  offered  to  give  me  a  hearing,  but, 
as  I  had  not  come  prepared  for  that  nor  with  that  Intention,  I  decline!.  I 
have  since  thonght,  howeyer,  that  I  owed  it  to  the  great  hody  of  cannere  to 
apeak  for  them,  since  as  individuals  I  am  convinced  they  are  afraid  to  speak 
as  they  really  think.    And  they  are  not  so  without  good  cause. 

"  Before  doing  so  permit  me  to  say  that  The  Canning  Trade  was  founded  by 
my  late  father,  Edward  S.  Judge,  in  1878,  with  the  distinct  object  of  repre- 
senting the  canners  of  fruits,  vegetables,  etc.,  and  has  ever  steadfastly  adhered 
to  this  objectlTc.  Since  my  eBrllest  days  I  have  been  associated  with  this 
business,  and  about  25  years  ago  took  an  active  part  in  the  publication  of  the 
paper  and  all  things  connected  therewith,  andhave  been  its  editor  for  more  than 
20  years." 

Mr.  Bbeed.  Mr.  Chairman,  this  is  jnst  merely  in  the  Interest  of  trying  to 
work  out  some  way  of  facilitating  the  proceeding.  Can  we  have  that  copied  in 
the  record? 

The  Chaibuan.  If  Mr.  Campbell  Is  quite  willing  to  submit  It  without  reading, 
it  may  be  copied  in  the  record  without  reading  it  now. 

Mr.  Campbell.  I  might  say,  Mr.  Chairman,  that  there  are  other  matters  here 
that  wlU  come  in  my  rebuttal  that  might  go  in  the  record  in  the  same  way,  but 
ray  understanding  was  yesterday— and  I  was  so  advised — that  everyOiing 
must  be  read  if  it  was  intended  to  go  into  the  record ;  that  was  my  under- 
standing of  the  ruling  that  was  made. 

The  Chairman.  No;  I  think  you  misunderstood  the  ruling.  The  ruling 
was  that  everything  must  be  printed  In  the  transcript  which  any  one  may  have 
that  cares  to  get  it. 

.Mr.  Caufbexl.  Well,  I  would  prefer  not  to  read  this.  I  Imagine  though  It  is 
probably  a  very  forceful  argument  and  statement  of  the  facts  as  he  sees  them. 

The  Chaiemah.  Well,  if  you  wish  to  read  it  you  may  do  so.  If  you  are 
willing  to  submit  It  into  the  record  and  have  It  copied  In  the  record,  yon  may 
bave  It  copied  without  reading  It. 

Mr.  Campmxl.  The  Only  point  I  am  anxious  about  is  this,  Mr.  Chairman :  I 
am  extremely  anxiouf  that  the  committee,  including  Judge  Hainer,  do  read 
this  record. 

The  Chaibuan.  1  assure  you  that  the  entire  record  will  be  read. 

Mr.  Bkeed.  May  we  bave  that  to  glance  over  while  you  are  reading  something 
else? 

Mr.  Campbell.  No,  sir.  I  will  read  it  Into  the  record  or  I  will  leave  it  with 
the  reporter. 

101416—22 IS 
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Mr.  Bbeed.  In  otber  words,  you  don't  wlBh  to 

Mr.  Gaupbell  (Interposing).  I  don't  wltdi  to;  no,  ilr. 

Mr.  Bbeed.  I  only  ask  that,  Mr.  Chairman,  for  the  purpose  of  expediting, 
inasmuch  as  one  witness  had  come  back  here  this  morulng  and  practf«|]]; 
r^)eated  his  testimony  when  we  were  all  hoping  to  close  these  sessions  ttHlay, 
and  If  Mr.  Campbell  does  not  want  us  to  see  what  U  in  that  why  I  think 
possibly  he  bad  better  go  ahead  and  read  tt.  But  I  don't  quite  undeivtand  bla 
position,  in  all  fairness,  1  must  say. 

The  Chaibuan.  Go  abead  and  read  It,  Mr.  Campbell,  then. 

Mr.  Breed.  But  Just  a  moment.  Do  you  mean  to  say  that  you  object  to  our 
glancing  over  tiiat? 

Mr.  Cahpbkll,  Ses ;  I  may  say,  Mr.  Breed,  In  all  fairness,  I  do  not  propose 
to  bare  any  advantage  taken  of  tne  here  in  this  rebuttal. 

Mr.  Breed.  Why  is  any  advantage  taken?  , 

Mr.  Campbeu.  I  will  not  argue  with  you  at  all.    I  am  tbrougb  talking. 

Mr.  Hall.  He  has  not  read  the  communication  himself. 

Mr.  Bbesd.  Well,  there  is  no  advantage  going  to  be  taken  of  Mm  that  I 
can  aee. 

Mr.  Campbell.  As  to  advantages,  Mr.  Breed,  I' will  reserve  that  opinion  to 
myself, 

Mr.  BsKO).  Don't  get  mad,  Campbell,  at  the  beginning,  because  a  rnsu 
always  loses  his  case  who  gets  mad.    I  try  not  to. 

Mr.  G&VPBELL.  I  wUt  begin  with  the  sentoice  In  which  I  was  Interrupted  In 
the  midst  of— 

"  Ton  will  find  that  our  b^inning  about  marks  the  beginning  of  commerdat 
canning  In  America,  and  tbus  the  paper  baa  grown  up  with  this  industry,  worfc- 
iDg  constantly  wltb  It,  and  it  Is  not  surprising,  therefore,  tbat  it  should  be 
considered  the  authority  on  canned  foods  to-day.  When  tlie  national  food  and 
drugs  act  of  1906  went  into  effect  I  was  appointed  and  served  for  three  ;earg 
as  an  Inspector  In  the  Bureau  of  Cbemistry  under  Dr.  H.  W.  Wiley,  In  the 
Bureau  of  Chemistry,  which  was  charged  with  tbe  enforcement  of  tbls  law.  As 
an  inspector,  much  of  the  canned-foods  work  fell  to  my  lot,  and  in  the  pursuit 
of  my  duties  I  visited  wholesale  groceries,  retailers,  and  others,  as  well  as  tbe 
canneries,  etc..  In  all  sections  of  the  country.  This  terminated  late  In  1910, 
and  I  resumed  my  duties  on  the  Canning  Xrade. 

"  My  object  in  wishing  to  present  my  testimony  In  this  case  is  tbat  I  may 
present  some  views  as  representing  the  rank  and  Qle  of  the  canners,  who  are 
HO  vitally  Interested  in  the  outcome  of  this  consent  decree.  Moreover,  I  should 
like  to  appear  on  behalf  of  the  consumers,  who  are  the  ones,  after  all,  moetlr 
concerned. 

"All  those  who  have  appeared  or  are  appearing  have  an  ax  to  grind,  and  I  do 
not  attempt  to  hide  the  fact  that  the  reentrance  of  tbe  Big  Five  meat  packen 
will  mean  the  salvation  of  the  average,  medium,  and  small  canner,  whom  1 
may  be  said  to  represent;  but  it  has  been  the  consumer  who  has  suffered  most 
from  the  elimination  of  the  big  meat  packers  as  distributors. 

"  Permit  me  to  refer  to  an  editorial  which  appeared  in  the  Canning  Trade 
of  February  2,  1920,  entitled  '  Have  the  Bolshevikl  gotten  lose?'  and  whlcti 
appears  in  pages  44  and  46  of  tbat  issue,  and  a  copy  of  which  I  beg  to  Sle 
with  this.  The  circular  referred  to  was  distributed  In  the  lobby  of  the  Hotel 
Statler,  Cleveland,  Ohio,  during  the  national  canners  convention  in  that  clt; 
at  Uiat  time,  and  was  ao  radical  that  I  could  not  believe  It  possible.  Permit 
me  to  quote  one  paragraph  from  that  circular  : 

" '  Nineteen  twenty — a  perilous  year.  The  Jobbers  are  stronger  than  ever 
before.  They  have  driven  the  packers  out  of  buslneaa.  They  intend  to  buj 
from  us  at  tbe  very  bottom  prices.  They  have  proved  In  1919  that  they  can 
control  our  market  by  a  system  of  hand-to-mouth  buying.  Let  no'  one  fool  ub 
into  the  belief  that  they  will  buy  futures  In  1920  at  decent  prices.  Tbey  would 
be  fools  to  do  It,  and  they  are  not  fools.  Their  system  would  have  ruined  ub  Iq 
1916  except  for  an  absolute  failure  of  the  tomato  crop  in  the  East.  Everyone 
knows  what  they  have  done  and  are  doing  to  us  on  corn  prices;  It  not,  let  him 
buy  a  can  in  a  retail  store  and  then  compare  our  market  with  the  price  he  pajs- 

"  '  We  must  expect  no  buying  of  futures  at  a  living  price.  We  must  expect  to 
pay  for  our  pack  out  of  our  capital  and  then  fight  for  our  market  throughout 
the  whole  year.  We  must  each  get  ready  for  that  and  help  get  our  Industry 
ready  for  it.    Whoever  does  not  is  an  enemy  to  all  the  rest  of  ub.' 
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"Ab  will  be  seen,  I  scored  this  editorially  as  unfair  and  unjust,  but  a  year 
later  cheerfully  '  eat  crow  '  and  admitted,  again  editorially,  that  I  was  wrong 
to  have  so  considered  the  circular,  for  the  prophet  wfts  wiser  tlian  he  knew — 
the  thing  he  predicted  had  come  to  pass  almost  to  the  letter ;  and  it  is  In  force 
to-day,  so  much  so  that  I  am  convinced  that  If  the  meat  packers  are  kept  out 
of  the  distributing  buelneas.  as  the  entire  wholesale  grocer  force  of  the  eoun- 
Irj-  is  so  anxious  to  keep  rin^ra,  c:  nued  foods  will  never  again  a^l  as  futures 
in  any  appreciable  amounts.  And  if  the  cannem,  barring  the  Tery  few  heavily 
Hnanced  concerns,  can  not  sell  futures  they  will  be  forced  to  beevtly  curtail 
their  operations  and  many  of  them  be  ruined  and  put  out  of  business.  The 
circular  referred  to  sbows  how  badly  this  loduatrj  was  affected  in  1619  and 
again  In  1920,  and  1921  bas  been  even  worse  than  any  of  the  previous  years, 
tor  there  were  practically  no  futures  sold  in  1921,  It  has  now  become  perfectly 
clear  that  with  no  competition  to  compel  them,  the  wholesale  grocers  will  not 
buy  futures,  nor  will  they  ever  again  so  long  as  they  have  this  advantage. 

■'  This  would  not  be  so  bad,  it  might  be  said,  if  the  consumers  had  secured 
the  benefit  of  the  far  below  cost  prices  which  resulted  from  this  practice,  and 
which  the  canners  were  obliged  to  acc-ept  for  their  goods  If  they  wlahed  to  sen 
at  all.  It  is  a  fact  that  canoed  foods  have  sold  during  the  past  year  and  a  half. 
at  from  50  cents  to  as  much  as  14  per  case  below  the  cost  of  production ;  and, 
brcadly  speaking,  the  entire  Industry  has  been  facing  bankruptcy,  is  facing  it 
bulay.  We  could,  but  will  not  mention  the  names  of  large  canners  who  have 
lost  from  $250,000  up  to  as  inui-h  as  Jl.OOO.OIXI.  representing  the  price  they  wet* 
obliged  to  accept  below  the  cost  of  producing  this  staple  food.  But  the  con- 
sumer has  ne\er  had  the  advantage  of  such  prices;  the  retailers  and  the  whole- 
salers bavF  held. the  prices  uniformly  high,  taking  tlie  immense  profits  as  rep- 
resented between  the  canners'  selling  price  and  the  consumers'  selling  price. 
It  has  been  the  uniformly  high  prices  asked  by  the  retailers  that  have  camed 
the  stagnation  in  the  consumption  of  canned  foods,  and  this  despite  the  low 
prices  at  which  the  canners  sold  the  goods. 

"Canned  foods  are  absolutely  essential  to  the  well-being  of  the  inhabitants 
of  our  country.  Whether  or  net  you  may  consume  canned  foods,  you  ate 
affected  by  them  in  so  far  as  they  lighten  the  demand  which  r>ther«-lse  would 
fall  upon  the  foods  of  your  choice ;  and  the  selling  of  futures  in  fair  proper^ 
tloDS  is  absolutely  essential  to  the  continuance  of  the  canning  industry.  'This 
is  not  a  favor  or  subsidy  asked  by  the  canners.  There  is  no  line  of  industry 
In  America  in  which  so  much  money  is  put  In  so  short  a  time  as  In  causing, 
"^ke  a  pack  ot  100,000  cases  of  peas,  and  it  is  possible  for  the  cauner  to  put 
up  that  pack  In  10  days  to  two  weeks ;  and  he  Is  therefore  called  upon  to  in- 
vest $350,000  In  the  space  of  two  weeks.  It  would  not  be  good  business  for 
any  timi  to  keep  on  hand  for  a  whole  year  liquid  assets  to  such  an  amount  as 
this;  and.  considering  the  importance  of  this  product  to  the  consumers  as  I 
have  outlined  above.  It  is  not  just  to  ask  any  man  to  provide  food  for  us  at 
the  time  when  it  reaches  its  perfection,  and  then  hold  it  until  we  are  ready  tt* 
take  it.  unless  we  at  least  give  him  some  Idea  as  to  the  amount  of  our  needs. 
The  canner  is  therefore  compelled  to  go  to  his  banker  for  a  large  share  of 
this  Investment,  and  If  he  can  show  on  hla  books  the  orders  of  reputaWe  buy- 
ers for  a  fair  share  of  his  expected  pack,  the  hank  willingly  lends  the  money ; 
but  If  he  has  no  such  orders.  It  can  be  readily  understood  he  will  receive  scant 
Bttenticn  from  his  banker.  It  Is  in  this  way  the  absence  of  future  orders  cur- 
tiiils  the  canners'  operations ;  and  a  curtailment  of  the  packs  means  but  higher 
prices  for  what  is  put  up,  all  of  which  the  consumer  must  pay. 

"What  la  needed  to  correct  this  condition  Is  a  competitor  or  competitors 
of  the  wholesale  grocers:  the  canners  want  free  access  to  every  possible 
avenue  of  distribution,  and  the  more  numerous  these  avenues  the  cheaper 
the  goods  will  be  to  the  consumers.  Since  this  (Citation  first  began  I  have  , 
been  out  among  the  canners  extensively,  only  recently  mingling  with  them 
at  the  meeting  of  the  Wisconsin  Pea  Canners'  Association  In  Milwaukee 
November  7-10,  and  later  at  the  meeting  of  the  Western  Canners'  Association 
in  Chicago  on  November  11-12,  1921,  and  I  state  positively  that  every  canner 
with  whom  I  spoke  expressed  himself  in  favor  of  having  the  big  meat  packers 
returned  as  distributors.  This  was  particularly  striking  when  I  flrst  arrived 
in  Milwaukee  on  Monday  noon.  November  7,  and  that  night  at  a  banquet  of 
the  auxiliary  (canners  of  other  crops  than  Just  peas,  which  are  mainly 
packed  in  Wisconsin),  where  the  sentiment  was  pronouncedly  in  favor  ot 
the  packers,  with  one  single  exception,  who  qualified  his  remarks  to  the  effect 
that  he  did  not  want  to  do  anything  that  would  hurt  the  wholesale  grocetR 
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I  canvassed  the  sentiment  of  tbls  assembly  of  caaners  carefully,  as  I  dlJ 
later  with  the  Western  Aasodatlon,  and  their  ezpreselons  to  me  were  all 
In  favor  of  the  return  of  tbe  meat  packers.  But  the  trouble  Is  that  every 
single  one  of  them  was  afraid  to  put  himself  on  record  with  the  big  buyers 
as  opposing  their  wishes,  for  there  were  nasty  stories  of  intimidation  going 
the  rounds.  Nevertheless,  many  did  openly  advocate  tbe  return  of  the 
packers. 

"  However,  when  the  big  buyers,  the  committee  from  tbe  Wholesale  Grocers' 
Association,  appeared  In  Milwaukee  and  had  had  time  to  work  with  Che 
caaners,  the  ardor  in  t&vor  of  the  meat  packers  perceptibly  cooled,  and  If 
many  did  not  voice  their  sentiments  directly  reverse  to  what  they  had  said 
on  the  flrat  day  they  kept  silent.  But  the  topic  of  thle  whole  Mllwaukpe 
convention  was  this  question  of  the  packers'  consent  decree,  and  the  offleern 
of  the  association  invited  tbe  big  buyers  to  explain  their  attitude  before 
the  meeting,  and  all  of  them  expected  them  to  do  so.  Instead,  when  thef 
ftmkeai«d,  they  said  nothing  whatever  about  It,  speaking  merely  of  what  good 
friends  they  had  always  been  of  the  canners.  President  Volght  objected  to 
this  side-BteppIng  of  the  question  and  called  upon  one  after  another  of  them. 
i  hut  none  of  them  raid  anything  on  the  question  In  all  canners'  minds.  This 
meeting  flnally  left  the  matter  la  the  bands  of  a  conference  committee,  whlcb 
was  to  meet  In  Chicago  with  a  like  committee  from  the  Western  Association, 
and  did  so  meet,  and  brought  In  the  resolution  favoring  the  wholesale 
grocers  and  opposing  the  reentrance  of  the  meat  packers  as  dlstrlbntors. 

"  I  have  had  many  years'  experience  with  canners'  conventions  and  with 
the  canners,  and  I  believe  that  I  can  claim  to  'know'  them,  and  on  that 
belief  and  wholly  of  my  own  accord,  for  I  wish  to  cast  reQectlon  upon  na 
one,  I  say  that  In  my  opinion  the  resolution  so  passed  did  not  represent 
the  true  s^itiments  of  the  two  associations  nor  of  the  great  body  of  canners 
belonging  to  them.  Buriness  with  the  cancers  has  been  too  bad  for  any  one 
of  them  or  a  group  of  them  to  attempt  to  fly  In  the  face  of  the  only  buyer 
they  have,  or  think  they  have  a  chance  to  sell  futures  to.  and  I  very  willingly 
accept  the  version  of  one  man  on  the  floor,  when  the  resolution  was  passed, 
that  the  whole  thing  was  'railroaded'  through  intimidation  and  the  fear  J 
have  described.  I  will  never  believe  that  the  resolution  espresaed  the  real 
feelings  or  desires  of  the  canners  of  the  associations.  I  have  said  and  I 
believe  that  95  per  cent  of  the  canners  of  the  country  really  want  the  big 
Ineat  packers  back  again  as  distributors,  and  would  very  freely  say  so  were 
they  not  afraid  to  oppose  the  big  Jobbers. 

"  It  may  be  objected  that  the  wholesale  grocers  are  not  the  only  source  of 
distribution  the  cannera  have;  that  there  are  the  chain  stores  and  the  mail- 
order houses,  the  big  dppartment  stores  and  the  hotels;  and  I  would  answer 
that  tbe  chain  stores  are  good  buyers  of  canned  foods,  but  only  of  '  spot '  lota 
which  they  turn  over  in  quick  sales,  and  on  behalf  of  the  canned  foods  industry 
I  wish  to  pay  tribute  to  them  as  the  savior  of  the  business  during  tbe  past  year 
and  more;  but  they  do  not  buy  futures  to  any  great  extent.  The  mail-order 
houses  do  buy  some  futures,  despite  the  urgent  protest  of  the  canners  against 
such  sales,  on  the  part  of  the  wholesalers.  And  the  same  is  true  regarding  the 
department  stores  and  hotels. 

"  But  with  the  big  meat  packers  back  as  distributors  we  nmy  again  expect 
futures  to  sell  as  they  did  before.  The  meat  packers  were  big  buyers  of  canned 
foods,  but  when  they  went  Into  the  market  the  wholesalers,  in  order  to  protect 
themselves,  had  to  go  In  also,  else  the  meat  packers  would  have  gathered  all  the 
cream  and  left  them  tbe  skimmed  milk.  And  It  Is  this  competition  which  I 
believe  the  canners  are  entitled  to,  and  which  will  beat  serve  tbe  conaumera; 
for  the  meat  packers  always  showed  themselves  buyers  of  quality,  salesmen 
of  unquestioned  ability,  and  the  widest  distributors  of  canned  foods  the  industry 
has  ever  had.  These  big  meat  packers  did  more  to  Increase  the  consumptlan 
of  canned  foods  than  any  other  single  factor  In  tbe  business,  and  thiit  is  why 
the  canners  want  them  back  and  why,  for  the  sake  of  the  consumers,  they 
should  be  restored. 

'■  I  have,  at  times,  written  strongly  upon  this  subject,  for  I  have  felt  strongly 
the  Injustice  of  placing  this  great  food  preserving  Indnstry  under  the  control 
of  a  single  distributor,  through  tbe  removal  of  the  meat  packers  and  the  splendid 
Influence  they  had  upon  the  whole  canning  Industry,  and  it  might  be  thought 
that  I  have  or  had  more  than  a  passing  Interest  in  the  matter.  Let  me  hasten 
to  say,  as  I  said  in  my  editorial  of  November  7,  1921,  a  copy  of  which  issue 
of  Tbe  Canning  Trade  I  am  attaching  to  this  as  part  of  this  brief,  that  I 
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have  no  interest  whatsoever  in  any  factory  or  operation  directly  or  remotely 
i-onnected  witli  tlie  canning  industry;  In  a'  word,  that  thEs  paper.  The  CannlDg 
Trade,  which  I  own  persoOHlly  and  entirely,  and  in  which  no  member  of  this 
or  kiadred  industry  nor  anyone  else  has  one  penny's  interest,  Is  my  source  of 
livelihood ;  and,  further,  that  the  big  meat  paclters  have  never  been  extensive 
patrons,  except  as  subscribers — and  they  are  not  even  that  now. 

"  What  1  have  said  was  and  is  said  wholly  with  the  Interest  of  the  canners 
at  heart,  and  because  I  believe  that  the  return  of  the  big  meat  packers  as 
distributors  niU  not  only  restore  fair  competition  to  the  canners  and  permit 
the  proper  development  of  this  great  food  preserving  Industry,  but  that  the 
(-onsunier  will  be  best  served. 

"  I  pray  you,  therefore,  to  restore  the  big  meat  packers  to  their  rightful  posi- 
tion as  distributors  of  canned  foods  and  other  lines,  and  by  this  action  wipe  out 
the  blot  that  has  been  pnt  upon  the  name  of  fair  trading  and  real  American- 
ism when  the  packers'  consent  decree  was  enacted. 
"  Sincerely  and  respectfully, 

"Abthuk  I.  Judge," 

Mr.  Bbeed.  Our  only  comment  on  that  is  that  we  regret  that  the  gentleman 
ivaa  not  able  to  he  here  present,  as  I  suppose  that  we  could  offer  Just  as  many 
nrtleles  by  trade  papers,  both  canning  and  wholesale  grocers,  in  opposition  to 
this  view  ss  this  has  presented. 

The  Chaibman.  I  think,  gentlemen,  we  will  atlJOurn  until  1  o'clock  p.  m. 

(Thereupon,  at  12  o'clock  noon,  a  reoess  was  taken  until  1  o'clock  p.  m.  of  the 
same  day,  Saturdaj-,  December  10,  1921.) 


The  committee  resnnied  Its  session  at  1  o'clock  p.  m.,  pursuant  to  the  taking 
of  recess. 
The  Chaibman.  Ton  may  proceed,  Mr.  Campbell. 

STATEMENT  OF  MR.  VEBNON  CAMPBELL — ^Resumed. 

Mr.  Caupbzu..  Mr.  -t^hairman,  If  I  might  request  the  committee  to  tnke  ad- 
vantage of  your  ruling  which  was  mode  In  the  beginning 

Mr.  BsEEo.  Mr.  Chairman,  would  there  be  any  chance  of  your  deciding  how 
long  we  could  have  to  file  a  little  memorandum,  or  mak^  an  argument? 

■The  Chaibman.  We  are  not  prepared  to  do  that  to-day.  Frankly.  I  would 
litie  very  much,  if  I  could,  to  speak  with  the  Attorney  General  about  that  be- 
fore I  announce  It,  and  It  may  not  be  that  I  will  be  able  to  do  that  until  after 
the  Federal  Trade  Commission  has  appeared,  but  I  assure  you,  gentlemen,  that 
if  that  Is  true,  and  you  are  not  present,  that  you  will  each  receive  notice  In 
ample  time  to  enable  you  to  meet  the  arrangement. 

Mr,  McKiNNEY,  Mr.  Chairman,  right  along  that  line,  I  hope  ,vou  will  bear  In 
mind  the  fact  that  we  are  starting  back  to  California  now.  and  we  can  not  wait 
here  to  prepare  our  brief,  as  we  originally  planned  to,  and  we  will  land  In  Cali- 
fornia just  at  the  holidays,  and  we  therefore  hope  that  the  Chairman  can  give 
US  60  days — that  would  just  simply  give  us  a  reasonable  time  after  the  begin- 
ning of  the  year.  At  least  na  much  time  as  you  can  give  us,  understaDdlng  the 
situation. 

The  Chairuan.  Well,  we  will  consider  that,  but  we  are  not  stating  as  to  the 
length  of  time  at  all.  We  will  consider  your  request,  Mr.  McKlnney.  and  do  ail 
we  can,  to  meet  the  convenience  of  all. 

Proceed,  Mr.  Campbell. 

Mr,  Campbell.  I  would  like  to  request  the  committee  to  allow  nie  to  tnke  ad- 
vantage of  your  ruling  which  was  made  in  the  beginning ;  In  presenting  this  re- 
buttal I  would  prefer  not  to  be  interrupted  during  the  recital,  and  If  there  is 
any  question,  of  course,  In  the  meantime,  that  the  committee  would  like  to  ask 
me,  I  would  be  perfectly  willing  to  make  reply. 

The  Chaibuan.  If  It  Is  your  desire  you  may  do  so. 

llr.  Campbell.  In  making  my  opening  statement  before  your  committee,  I  en- 
deavored to  outline  my  position  in  such  form  as  would  enable  the  wholesale  gro- 
cers to  bring  forward  In  an  orderly  manner,  such  evidence  as  would  appeal  to 
this  committee  as  being  worthy  of  consideration.  I  have  carefully  gone  over 
the  transcript  and  have  given  most  minute  attention  to  the  hearing,  with  a  view 
to  not  only  serving  my  own  people  and  those  who  are  interested  in  modification 
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of  this  decree,  but.  above  all,  with  a  view  to  lendlnR  snch  aasUtance  ns  1  could 
to  this  oommltiee  Id  arriving  at  an  Intelligent  and  just  decision. 

I  had  no  exuct  knowle^tge  of  ttie  Btrength  or  the  wenkaesti  of  my  opponeut, 
but  I  had  hoped  among  the  large  aumber  of  wholesale  grocers  that  appeared 
here  there  would  be  at  least  one  who  could  bring  forth  some  evidence  renlly 
worthy  of  my  consideration.  I  was  sore  that  the  learned  counsetors  of  tlie 
wholesale  grocers  and  the  several  experts  who  have  appeared  here  would  at  leusi 
produce  some  argutneut,  or  some  evidence  which  would  give  me  the  opportnnltj' 
to  make  rebuttal  of  some  length. 

I  will  call  the  attention  of  thi;  committee  to  the  fact  that  none  of  those  wlm 
are  In  favor,  so  fur  as  I  know,  nuked  for  a  public  heorlng.  I  kuow  that  8  verj 
large  number  of  iwrsons  and  UrmH  have  requested  modification  of  the  decree. 
and  there  have  undoubtedy  been  very  manj^  of  whom  I  have  no  knowledge. 
All,  so  far  as  I  know,  eKcept  the  wholesale  grocers,  were  content  to  allow  this 
matter  to  be  consldei-ed  and  decided  upon  by  the  Department  of  Justice  ttltli- 
out  trouble  and  expense  to  the  Government. 

The  Department  of  Justice  undoubtedly  notlHed  all  those  who  had  asked 
for  modification,  giving  them  opportunity  to  appear  here,  but  the  departuiwii 
at  the  same  time  advised  them  that  their  wires,  letters,  and  petitions  woulil 
be  considered  with  equal  weight  as  would  their  public  appearance  before  tliiM 
committee. 

No  attorney  has  appeared,  here  for  the  proponents  of  modification.  We  have 
not  cross-examined  the  wholesale  grocers'  witnesses.  We  have  not  objected  ti> 
the  methods  of  the  attorneys  of  the  wholesale  grocers,  who  under  ordinary  rules 
of  evidence  and  court  procedure  would  not  have  been  allowed  the  liberties  tlmt 
tills  committee  has  been  kind  enough  to  grant  them. 

Personally,  I  am  so  convinced  of  the  Justice  and  right  of  our  iwsltion,  anil 
that  this  decree  is  not  only  an  economic  mistake,  and  Is  not  based  upon  law 
and  fact,  that  I  felt  the  wholesale  grocers  could  with  safety  be  allowed  everj,' 
opportunity  to  be  heard  and  to  present  their  arguments  without  hindrance  awl 
that  they  might  put  anything  Into  the  record  they  desired. 

It  seems  to  me,  Mr.  Chairman,  that  the  eminent  attorneys  representing  tlip 
Xrocers  have  acquitted  themselves  exceptionally  well  In  presenting  the  very 
best  side  of  a  very  poor  case,  I  noUce  a  tevorlte  expression  of  the  numerous 
wholesale  grocers  who  were  witnesses  here  is.  "  1  am  afraid."  As  a  general 
proposition  I  seldom.  If  ever,  use  that  expression,  for  by  some  mtstalie  or  other, 
the  element  of  fear  was  left  out  of  my  nature;  but  I  will  be  compelled  to  use 
the  expression  in  connection  with  this  hearing,  for,  Mr.  Chairman,  "  I  am 
afraid  "  that  I  have  been  unable  to  discover  in  the  transcript  in  this  case,  facts 
and  arguments  by  my  opponents  worthy  of  your  consideration.  At  uo  imint 
have  they  answered  my  opening  statement  They  have  filled  the  record  full  o£ 
such  statements  as  "I  view  with  alarm"  and  "we  fear."  Throughout  my 
opening  statement  I  carefully  avoided  all  personalities. 

The  question  and  the  principle  involved  here  are  of  too  great  moment  to  the 
country  at  large  for  me  to  stoop  to  mere  personalities  in  presenting  my  facis 
to  this  committee.  I  stated  that  we  are  Interested  In  this  decree  primarily 
because  of  our  contract,  and  secondarily,  because  of  the  necessity  for  belter 
distribution. 

Two  witnesses  from  Gallfomia  endeavored  to  show  by  intimation  at  least, 
that  one  of  the  packers  was  influencing  me  and  my  people.  I  denied  this  lu 
the  beginning  of  this  hearing.  I  deny  It  again,  and  will  here  Introduce  a  letter 
from  the  Federal  Trade  Commission  suhstantlatiDg  the  statement  I  have  ninile 
before. 

Would  you  like  to  have  me  read  this  Into  the  record,  or  shall  I  file  it? 

The  Chaihmas.  Read  It,    I  would  like  to  hear  It. 

Mr.  Campbell.  This  is  addressed  to  the  California  Cooperative  Canneries, 
under  date  of  August  17,  1920.    (Reading  :J 


'■  This  will  bring  to  your  mind  a  series  of  interviews  had  with  you  In  October, 
1919,  by  Attorney-Examiner  Dougherty  relative  to  the  charge  that  the  California 
Cooperative  Canneries  was  engaged  in  certain  unfair  methods  of  competition  In 
Interstate  commerce— and  is  written  for  the  purpose  of  advising  you  that  the 
application  for  complaint  docketed  as  a  result  of  th:s  allegation  was  dlsmifiwii 
some  time  ago,  the  commission  having  reached  the  conclusion,  after  investiga- 
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tion  aod  consideration,  that  a  ca^  calling  for  the  eserolse  of  its  corrective 
powers  had  not  tieen  presented, 
"  Tours  vf  ry  truly, 

"  Fedgbal   Tkade    Commission. 
"  By  MiLLAED  F,  Hudson, 

OMef  Examiner." 

It  does  not  state  tlie  nature  of  the  complaint,  but  the  complaint  involved  our 
relations  witli  Armour  &  Co. 

Ill  addition  to  that,  I  have  here  a  sworn  statement  by  Loomls,  Dow  &  Co,, 
Black  Building,  Los  Angeles,  Calif.,  under  date  of  December  1,  1921  [reading] : 
"To  icbom  it  -may  concern: 

We  have  made  a  complete  examination  of  the  books  and  records  of  the  Cali- 
fornia Cooperative  Canneries  (Inc.)  and  hereby  certify  that  no  portion  of  said 
business  is  owned  or  controlled  by  Armour  &  Co.,  of  Chicago,  but  that  the  owner- 
Bblp  of  said  California  Cooperative  Canneries  is  vested  In  sundry  fruit  growers 
and  other  parties  Intereeted  in  the  agricultural  development  of  Central  Cali- 
fornia, none  of  which  are,  to  the  best  of  our  knowledge  and  beller.  either  directly 
or  Indirectly  connected  with  said  Armour  4  Co. 

"  From  our  esamination.  the  only  relationship  which  exists  between  these  two 
companies  arises  from  the  sate  of  canned  goods  to  said  Armour  &  Co..  and  a 
mortgage  loan  for  $250,000  given  by  said  ArmOur  &  Co.,  of  which  loan  $50,000  has 
been  repaid. 

Respectfully  submitted. 

Loouis.  Dow  &  Co., 
By  Abtkub  M.  Loomts, 
Certified  Public  Accountant." 

This  has  the  notary  public  seal  attached,  etc. 

My  friend,  Mr.  McKinney.  intfniated  that  Mr.  Armour's  buyer  always  sat  across 
the  table  from  him  when  he  visited  our  cannery  at  San  Jose.  I  do  not  remember 
to  have  seen  Mr.  McKinney  at  our  plant  at  any  time.  Be  possibly  may  have  been 
there,  Mr.  Armour's  buyer  might  have  been  seen  at  many  otiier  canneries  while 
purchasing  supplies  of  canned  fruit,  for  only  a  portion  of  their  supplies  were 
secured  from  us.  Not  until  this  decree  was  Issued  did  I  begin  to  realize  that  It 
was  a  crime  to  speak  to  one  of  Armour's  buyers. 

Mr.  Chase  also  intimated  that  onr  plant  at  San  Jose  was  of  little  value  and 
quoted  our  assessed  valuation  as  evidence.  A  letter  written  by  one  Aaron 
Sapiro  and  filed  here  in  this  case  states  that  the  value  of  the  plant  was  around 
$500,000.  It  is  my  opinion  that  my  friend,  Mr.  Chase,  was  not  so  much  Inter- 
ested in  showing  the  value  of  the  plant  as  in  advertising  the  low  tax  rate  of  our 
natire  dty.  Not  to  inject  any  local  politics  In  this  affair,  I  am  quite  sure  our 
people  would  be  willing  to  increase  this  assessed  valuation  If  the  city  council 
will  answer  our  prayer  and  pave  Taylor  Street,  between  Thirteenth  and  First, 
so  that  we  can  get  our  tnicks  In  during  muddy  weather. 

Mr.  Chase  also  stated  that  there  was  but  one  cannery  on  our  property.  I 
do  not  know  what  that  has  to  do  with  the  packers'  decree,  but  I  would  call 
attention  of  the  committee  to  the  fact  that  we  have  a  vegetable  cannery  located 
on  Taylor,  between  Eighth  and  Ninth,  and  a  fruit  cannery  located  on  Taylor 
Street,  between  Ninth  and  Tenth  Streets,  We  also  have  a  little  city  of  cottages 
for  housing  some  400  or  SOO  workers  during  the  summer  time.  Our  property 
conrists  of  15  acres. 

In  passing  I  will  state  to  the  committee  that  Aaron  Saplro,  whose  letter  ap- 
pears heretofore  in  the  record,  was  the  attorney  who  filed  complaint  against 
us  with  the  Federal  Trade  Commission.  Just  whom  he  represented  I  don't 
know.    I  have  my  suspicions. 

Mr.  Chase  also  Introduced  a  wire  from  a  Mr.  Mark  Grimes,  who  at  that  time 
was  very  closely  associated  with  Aaron  Saplro  in  the  organization  of  a  tomatc 
growers'  association,  which  eventually  failed.  I  understand,  however,  that 
Mr.  Saplro  collected  hla  fees  of  $16,000,  while  the  tomato  growers  got  very  little 
money.  The  statements  Mr.  Qrimes  is  reported  to  have  made  in  this  wire  are 
entirely  false  and  without  foundation. 

I  have  a  copy  of  a  letter  here  written  by  Bichmond-Chase  Co..  which  may 
have  been  read  into  the  record  heretofore.  It  is  addressed  to  Mr.  J.  H.  Mc- 
Laurln,  of  the  Southern  Wholesale  Grocers'  Association,   Jacksonville,  Fla., 
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and  I  wdiild  not  refer  to  this  l*tt«r  in  Uil»  connection  If  It  had  not  been  so 
widely  circulated,  and  evidently  Bfiit  to  all  wlioleaale  grocers,  and  many  others. 
But  In  this  letter,  which  is  signed  by  Richmond-Chase  Co.,  per  B.  N.  Richmond, 
It  Ib  statc<t  that  "  In  1918  Vernon  Ciinipbell,  who  had  been  operating  various 
cooperative  growci-B'  crKanlzatioua  In  southern  California,  came  Into  the  Santa 
Clara  Valley-  Hla  southern  ventures  along  cooperative  marketing  were  fall' 
urea,  but  he,  himself,  is  a  promoter  100  per  cent  efflelent." 

They  did  say  something  good  about  me  anyway.  But  at  least  they  make  tbe 
remark  that  the  aonthern  organizations  were  failures,  and  I  think  that  rather 
than  to  have  these  matters  become  public  property  and  be  cirtnlated  ail  over  the 
country  as  derogatory  to  the  cooperative  movement  in  California,  we  should 
put  something  here  In  the  record  which  would  correct  autji  statements. 

I  have  a  letter  here  which  gives  aonie  history  regarding  the  southern  organl- 
Eatlons,  the  California  Growers'  Association,  to  which  they  refer,  written  by  one 
of  the  growers  and  one  of  the  original  directors,  I  believe,  of  that  association, 
and  although  It  la  a  matter  of  history,  I  will  allow  It  to  be  filed  and  written 
into  the  record  rather  than  to  read  It,  if  It  suits  the  committee. 

The  Chaikuas,  That  is  all  right  with  us, 

Mr.  Caupuell.  It  Is  just  a  statement  of  the  facts  there. 

(The  letter  is  as  follows;) 

"  Caufobnia  Cootkutive  Cannemes, 

San  Joie,  CaUf.,  November  25, 1921. 
"  Hon.  H.  M.  DAUGHBKTr, 

HOM»e  of  Representativet,  Waihtngton,  D.  C. 

Sir:  A  letter  signed  by  the  RIchmond-Obase  Co.,  per  B.  N.  Richmond,  a  local 
cannery  and  dried  fruit  concern,  addressed  to  Mr.  J.  H.  McLaurIn,  Southern 
Grocers'  ASBociation,  Jacksonville,  Fla.,  under  date  of  October  8,  has  been 
included  in  a  circular  and  distributed  widely  throughout  the  country.  This 
letter  contains  the  following  sentences: 

In  1618  Vernon  Campbell  who  had  been  operating  various  cooperative  grow- 
ers' associations  In  southern  California  came  into  tbe  Santa  Clara  Valley.  His 
southern  ventures  along  cooperative  marketing  were  failures,  but  he  himself  Is 
a  promoter  100  per  cent  efficient. 

I  particularly  call  your  attention  to  the  statement  tliat  the  southern  co- 
operative organizations  were  failures.  I  wish  here  to  take  direct  exception 
to  this  as  a  statement  of  fact  and  present  the  following  data  regarding  these 
southern  California  cooperative  organizations. 

Tbe  season  of  1915  was  particularly  disastrous  to  growers  of  apricots  and 
canning  peaches  In  sonthern  California.  The  former  fruit  was  purchased  by 
the  canneries  at  from  $6  to  $15  per  ton.  As  tbe  ripening  of  the  canning  peaches 
arrived  there  failed  to  be  any  active  demand  for  the  crops.  After  the  Brat 
fruit  was  already  ripe  and  filing  to  the  ground  approximately  50  per  cent  of 
the  crop  was  purchased  at  prices  ranging  from  $8  to  $12  per  ton.  The  balance 
of  the  crops  were  either  given  away  or  allowed  to  rot. 

The  writer  with  other  growers  In  the  Ontario  district  began  to  discus  the 
problem  of  avoiding  such  disastrous  marketing  conditions,  and  after  a  number 
of  meetings  we  decided  that  success  in  marketing  our  own  crops  could  only 
be  achieved  by  building  our  own  cannery.  About  this  time  an  article  appeared 
in  the  California  Cultivator  quoting  various  figures  showing  the  cost  of  manu- 
facturing, the  wide  variation  Ijetween  the  price  received  by  the  growers  and 
the  amount  paid  by  the  consumer  for  the  canned  fruit,  and  urging  the  posi- 
bility  and  necessity  of  the  growers  undertaking  tbe  manufacture  and  sate  of 
their  own  canned  fruits.  This  artl<^e  was  written  by  Mr.  Vernon  Campbell, 
a  cannery  man  for  25  years,  who  had  succesfully  built  and  operated  several 
canneries  in  southern  California  and  the  San  Joaquin  Valley. 

We  invited  Mr.  Camp)>ell  to  Ontario  and  after  he  had  studied  our  problems 
and  we  had  made  an  Investigation  as  to  bis  standing  as  a  cannery  man  we 
secured  his  cooperation  and  assistance  In  the  organization  of  the  San  Antoaio 
Growers'  Association,  of  which  tbe  writer  was  a  director  and  in  charge  of  the 
actual  organization  work. 

At  the  same  time  the  apricot,  peach,  and  olive  growers  of  tbe  Hemet  district 
of  Riverside  County,  facing  very  similar  problems  as  ourselves,  had  also  se- 
cured Mr.  Campbell's  assistance. 

By  the  opening  of  the  following  fruit  season  the  growers  of  the  two  districts 
bad  joined  in  an  organization,  known  as  the  California  Growers'  Association, 
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and  had  constructed  two  modera  canning  factories  at  Ontario  and  Hemet. 
These  results  were  accomplished  solely  by  the  inspiration  and  assistance  given 
na  by  Mr.  Campbell,  particularly  In  securing  the  necessary  financial  support 
from  Los  Angeles  banking  Institutions  with  whom  Mr.  Campbell  had  had  long 
continued  relatlona. 

Despite  the  manifest  difllcultles  of  a  group  of  fruit  growers  and  farmers 
entering  a  complicated  technical  manufacturing  business  requiring  vast  sums 
of  money,  the  work  both  In  Ontario  and  Remet  was  a  success  from  the  start. 
Fnily  half  of  the  fruit  of  these  two  districts  was  handled  by  the  growers' 
organization.  Two  years  later  canneries  were  built  at  Fallbrook,  In  San  Diego 
County,  Elslnore,  Riverside  County,  and  a  fifth  cannery  acquired  at  Riverside 
in  1919.  At  tbe  present  time  the  California  Growers'  Association  owns  titese 
five  big,  modern  plants,  free  of  Indebtedness,  and  controls  a  large  number  of 
the  best  orchards  in  southern  California  by  means  of,  long-term  cooperative 
contracts  with  the  growers.  Mr.  Campbell  was  the  general  manager  of  this 
concern  during  the  first  three  difficult  years  of  this  organization,  and  was  suc- 
ceeded by  his  brother,  Joseph  A.  Campl)ell,  after  the  work  of  the  organization 
of  the  growert  in  Santa  Clara  Valley  had  twen  started  by  Mr.  Vernon  Camp- 
bell, making  It  necessary  for  him  to  spend  all  of  his  time  in  this  part  of  the 
State. 

The  success  of  the  California  Growers'  Association  is  best  shown  by  the 
attached  sheets  giving  statistics  showing  the  continued  growth  of  the  organi- 
zation and  the  returns  to  the  growers  as  ctanpared  with  the  prices  paid  by  the 
commercial  canner  In  southern  California  for  the  same  fmits. 

In  onr  opinion  it  requires  some  imagination  to  read  the  word  "  failure "  in 
the  history  of  the  California  Growers'  Association  in  southern  California, 
Before  its  inception  the  southern  California  fruit  brought  very  poor  prices, 
and  the  canned  goods  were  sold  at  prices  wlilch  w^it  far  to  prevent  satisfac- 
tory values  in  the  fruits  of  better  quality  grown  in  the  central  and  northern 
parts  of  the  State.  After  the  establishment  of  the  growers'  organization  the 
southern  peaches  and  apricots,  while  of  admittedly  Inferior  quality,  have  brought 
better  values  to  the  growers  than  the  prices  received  In  the  north.  The  writer 
since  leaving  southern  California  has  talked  many  times  with  various  indi- 
vidual growers  and  they  have  invariably  spoken  with  the  highest  terms  of 
their  organization  and  the  results  obtained  by  it. 

It  is  true  that  the  early  years  of  many  of  the  cooperative  organizations  of 
California  have  been  years  of  dlthculty  in  the  establishment  of  markets,  the 
obtaining  of  the  necessary  finances,  and  the  solving  of  the  new  problems  of 
organization  which  must  be  met  and  properly  overcome.  But  when  success 
has  been  obtained,  due  credit  should  be  given  the  men  who  have  had  the 
courage  to  pioneer  these  new  fields  of  business.  Successful  overcoming  of 
difficulties  can  not  be  construed  as  failure. 

To-day,  under  the  management  of  Mr.  Joseph  A.  Campbell,  the  so-called 
southern  California  failures  are  the  largest  and  strongest  organizations  in 
Bonthern  California,  packing  during  the  past  season  fully  half  of  the  canned 
fruit  produced  In  the  southern  portion  of  the  State.  The  above  facts  can  be 
verified  hy  communicating  with  Mr.  Benton  Ballon,  president  of  the  California 
Growers'  Association,  Ontario,  Calif,,  or  Mr.  Joseph  A,  Campbell,  general 
manager  of  'the  California  Growers'  Association.  California  Building,  Los 
Angeles,  Calif. 

Respectfully, 

R.  G,  Spenceb, 
OrganizatUin  Manai/er.  California  Oaaperative  Cannerict." 

Mr.  Gaufbelu  In  addition  to  that,  there  was  a  wire  by  that  association, 
under  dste  of  April  14,  1921,  giving  the  results  of  their  operations  for  three 
years.  It  might  be  interesting  to  copy  this  into  the  record  as  substantiating 
the  facts  set  forth  In  the  letter.  It  shows  the  average  price  paid  for  various 
fruits  to  the  growers  by  that  organization  during  the  years  which  this  report 
covers,  and  It  might  be  written  Into  the  record.  The  report  I  refer  to  is  on 
page  4. 

Mr.  Stbvbbb.  What  Is  that  document? 

Mr.  Caupbbix.  The  document,  you  mean? 

Mr.  Stevens.  Tes. 
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Mr.  Caupbei.l.  It  iB  e  bulletin  put  out  by  our  organlzatlOD  ttiere  to  Ih« 
growers. 
Mr.  S'TOVxnB.  Page  4,  do  you  refw  toT 
Mr.  Campbell.  Tea. 
(The  telegram  referred  to  by  Mr.  Campbell  Is  as  follows:) 

■'  Ix.8  Anobles.  Calif..  April  U,  19^1. 

"CAMFOHNIA   COOPEBATIVE  CANNEHIEar 

San  Jose,  Calif.: 
Average  returns  ourBelvea,  In  order.  1916,  1917,  1918,  1919,  follows:  Cots. 
$41,  $36,  {4a,  $10a.    Frees.  $21.  S29,  $58,  S115.    Clings,  $26,  $34.  $g4,  $140. 
Our  competitors  paid :  Cots,  $20,  $30,  $40,  $50.    Frees,  $20,  $20,  $30,  $45.    CUngs, 
$25,  $30,  $45,  $60, 

Califoenia  Growers'  Association  (Inc.)." 
(The  statement  appearing  In  The  CooperatlTo  X  Hay  of  April,  1921,  is  as 
follows:) 

"  TUB  BESULTa  OF  COOPERATIVE  CANNING  IN    BOUTHEBN   CAU¥OBNIA. 

"  Tbe  following  table  shows  the  comparative  returns  of  the  Calltomla 
Growers'  Association  and  the  commercial  canneries  of  southern  California  for 
the  years  1916  to  1919.  These  figures  need  no  comment.  Tbey  prove  beyond 
question  that  over  a  period  of  years  tbe  cooi>erfltIve  canneries  will  far  surpass 
the  prices  paid  by  commercial  packers. 


Product  and  year. 
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"The  actual  financial  results  are  not  the  aole  benefits,  but  of  greater  Impor- 
tance In  the  stabilization  of  land  values,  the  broadening  of  markets,  and  the 
education  of  speculative  factors  which  restrict  consumption." 

Mr.  Caupbkll.  I  have  another  bulletin  here  giving  the  operation  of  the  co- 
operative canneries  of  the  State  during  tbe  years  1914  to  1820,  Inclusive,  show- 
ing that  In  the  first  year  there  was  1  cannery  packing  65,000  cases,  valued  at 
$190,000,  and  in  1920  there  were  10  cooperative  canneries  packing  very  close  to 
$6,000,000  \vorth  of  product  These  have  increased  quite  rapidly,  and  all  of 
these  organizations  were  promoted  by  me  and  managed  by  me. 

(Following  is  the  statement  referred  to,  appearing  on  page  3  of  the  Coopern- 
tive  X  Ray  of  December  31,  1920  r) 

7— CONSTANT  GROWTH 
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the  figures  of  CHses  packed  and  the  gross  value  of  the  good's.  These  figures 
cover  the  operations  of  the  various  cooperative  organizations  established  under 
Mr.  Campbell's  management,  beglnnfog  witli  the  old  Tulare  Oounty  Growera' 
Association  in  1914,  followed  by  the  California  Growers'  Association  in  1015, 
and*  Including  the  California  Cooperative  Canneries  operations  in  1919  and 
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eilremely  short. 


"  It  would  appear  to  us  that  a  tew  years  more  of  this  kind  of  '  failure '  would 
put  the  growers  of  canning  frultn  completely  out  of  business.  They  would  then 
have  become  the  canners  of  their  own  fruits.  This  is  the  kind  of  *  failure '  that 
Increased  the  production  of  oraoees  From  5.000  cars  to  50.000  cars  that  made 
Fresno  the  most  prosperous  town  in  the  State,  that  has  made  Santa  Clara  Valley 
orctiards  worth  $2,000  per  acre,  and  that  will  flud  new  world  markets  to  talce 
care  of  the  tremendous  Increase  in  our  canning  fruits." 

There  has  been  some  statement  as  to  the  packers  purchasing  low  quality  of 
goods,  and  inasmuch  as  Mr.  Roach  and  Mr.  Sears  were  advertising  the  quality 
■of  their  goods  In  this  record.  I  tbink  I  would  like  to  have  copied  Into  the  record 
a  letter  here  from  Lewis  De  Groff  &  Son,  of  New  York  Olty,  under  date  of 
September  29. 

Mr.  Stevens.  How  do  you  spell  that? 

Mr.  Cammeix.  De  G-r-o-f-f.  a  buyer  to  whom  we  sell  our  goods. 

Judge  Hainek,  What  year  is  that? 

Mr.  Campbell.  September  29,  1921.  This  is  written  to  our  brokers.  Hogau, 
Levlne  Co.,  100  Hudson  Street,  New  York  City,  attention  Mr.  H.  H.  Powers— 
who  Is  one  of  the  salesmen  of  that  brokerage  firm: 

"  Deab  Sir  :  We  are  in  receipt  of  the  flrat  car  of  assorted  California  fruits 
wlilch  we  bought  of  you  May  last  from  the  GaliforniR  Cooperative  Canneries  of 
1S21  fruit 

"  We  wish  to  compliment  both  you  and  the  canner  on  the  delivery,  as  you 
-stated  when  we  gave  you  our  order  that  we  would  receive  quality,  as  well  as  a 
full  delivery.  While  our  purchase  was  for  eitras,  extra  standard,  and  standard 
srades.  the  extras  we  can  not  talk  too  highly  of,  as  well  as  all  other  grades. 

"The  extra  standards  are  fully  equal  to  some  packers  are  turning  out  for 
extras,  and  the  standard  Royal  Anne  cherries  we  consider  equal  to  any  extra 
standard  royal  Anne  we  have  seen  this  seasrm,  and  we  think  It  Is  In  order  to 
remember  these  packers  when  in  the  market  for  canned  fruits, 
■'  Respectfully, 

"  Lewis  Db  Gboff  &  Son." 

Mr.  McKlnney  has  told  the  committee  whom  he  represents.  Our  organization 
is  a  member  of  the  canners'  league,  but  he  did  not  say  that  he  represented  us. 
I  am  sorry  that  he  failed  to  mention  that.  He  also  failed  to  mention  tbose 
that  he  does  not  represent.  He  rather  left  the  Impression  that  he  represented 
practically  all  of  the  canners  In  California,  or  rather,  something  over  80  per 
cent  of  them. 

To  clear  up  the  minds  of  the  committee  as  to  whom  my  friend  Mr.  McKlnney 
does  represent.  I  am  going  to  Introduce  Into  the  record  a  schedule  made  up  on 
December  4.  by  my  office,  from  the  data  which  they  had  and  which  they  were 
able  to  obtain  from  the  records  In  California : 

The  total  number  of  canneries  shown  In  the  1921  edition  of  Thomas'  Register 
for  State  of  California,  is  as  follows : 
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Fruit  mnnerles 118 

V^etable  eannertea 28 

PlSb  canneries 35 

Total '181 

Mr,  McKiNSEt,  What  la  that  vegetable  canneries,  please? 

Mr,  Campbktj.  Twenty-eight. 

"  The  total  value  of  canned  produrts  for  years  1919  and  1920  follow." 

Now  It  will  not  be  necessary  for  me,  Mr.  Chairman,  to  read  thia  schedule, 
however? 

The  Chaibman,  You  will  put  it  into  the  record? 

Mr.  Caiipbkli..  I  will  put  it  in  the  record;  and  this  letter  wilt  be  handed 
to  the  reporter  and  he  can  copy  it  In.  It  Is  sufflclent  for  me  to  mention  the 
totals  for  the  purpose  of  argument. 

Te  tot&l  value  of  canned  fruit  in  1920  was  $75,3S4,S96.30. 

The  total  Talue  of  vegetables  the  same  year  was  $19,S81 ,490.30. 

The  total  value  of  fleh,  canned — and  there  are  Bome  dried  Included  In  that 
report,  as  it  is  separated  in  the  oRlclal  report,  but  it  is  largely  canned— 
n9.2(E318. 

A  total  value  of  canned  fruit,  vegetables,  and  Bah  of  $114,448,704.00. 

We  figured  the  following  canneries  were  represented  In  canners'  league 
telegram : 

California  Packing  Corporation  (that  Is  north  of  the  Teliacliapl),  20;  other 
dgners,  40;  total,  60. 

In  passing  it  may  be  well  to  note  that  seven  of  the  other  signers  are  can- 
neries owned  by  the  Callfomin  Pacltiog  Corporation,  malting  a  total  of  27 
canneries  owned  by  the  California  Packing  Corporation,  for  the  Golden  State 
Canneries,  with  headquarters  in  Los  AuKetes,  are  owned  and  controlled  br 
the  California  Packing  Corporation. 

Of  the  nonsigners  we  have  Libby,  McNeill  &  Libby,  with  7  plants;  other 
uonsigners,  41  plants;  a  tot£l  of  48  plants  of  fruit  and  vegetables;  and  In 
southern  California,  nonsigners,  40. 

A  total  of  88  plants,  nonsigners,  pins  tlie  35  ilsh  canneries,  or  123  canneries, 
nonsigners,  as  against  60  canneries,  signets. 

It  will  be  noted  that  almost  half  of  these  canneries  who  were  signers,  can- 
neries which  have  signed,  belong  to  or  are  controlled  by  the  California  Pack' 
Ing  Corporation. 

I  want  now  to  give  the  estimated  pack  of  the  California  Packing  Corpora- 
tion, Libby,  McNeill  ft  Libby,  and  other  members  signing  canners'  league  tele- 
gram and  nonsigners.  They  are  as  follows:  In  1920  the  California  Packing 
Corporation's  output  was  3.783,000  cases;  other  signers,  4.920,000  cases. 

Now  I  am  speaking,  of  course,  about  the  California  pack  of  the  California 
Packing  Corporation.  You  understand  that  the  California  Packing  Oorpora- 
tion  operated  in  Hawaii  and  Oregon  and  Washington  and  Utah  and  Idaho — I 
believe  In  both  those  States.  They  also  control  the  Alaska  packers'  associa- 
tion of  flsh  packers.  They  are  on  the  coast  what  we  call  a  trust.  And,  of 
course,  we  have  not  considered  In  this  estimate  here  the  packing  ontside  of 
California.  The  total  value  of  their  pack  was  $22,794,000;  of  the  other 
signers.  529,708,000;  or  a  total, of  signers  of  $52,497,000  worth  of  canned  prod- 
ucts.    We  have  a  total  in  California  of  $14,839,000  worth  of  products. 

(The  statement  presented  by  Mr.  Campbell  for  the  record  Is  as  follows:! 
"  Califobnia  Cooperative  Canneries, 
"San  Jose,  CaUf.,  December  i,  1921. 

"  Dear  V.  C. :  This  letter  is  to  explain  how  we  arrived  at  the  figures  given 
you  in  telegram  sent  last  night,  and  tiefore  I  begin  I  want  to  say  that  Mr. 
Presaler  did  most  of  the  work. 

"The  total  numtwr  of  canneries  shown  in  the  1921  edition  of  Thomas's 
Register  for  State  of  California  Is  as  follows:  Fruit  canneries,  118;  vegetable 
canneries,  28;  fi.sh  canneries,  at;  total.  181. 
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Value  of  canned  prodvctt  for  year»  1919  and  1920. 
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2,192,729,60 

7,0Sl,ilB 

20,916,634.40 

5,240,946 

"^^«11  »P«Ses,  InoJudiDg 

2,071,641 

21,417,743.00 

1,»42,322 

■" 

1920 

Cmw. 

Amount. 

- 

An,o„n.. 

4,T9i.000 
8,180,000 

126,049,000 

33,481,500 

i;S:ffi 

^-W,000 

10,945,000 

89,526,000 

8,703,000 

62,497.009 

4;  lis;  000 

,!;ffi:r 

iar 

5,685,000 
3,020,000 

^;4io;ooo 

5,082,000 
2,378,000 

28,966,000 
14,839,000 

8,683,000 

46,121,000 

7,460,000 

43,806,000 

19,730,000 

I0S,«7,S00 

16,163,000 

96,302,000 

'■  Libby,  McNeill  &  Libby,  and  California  Packing  Corporation  flgurea  are  ex- 
clUBive  of  tliese  companies'  pineapple  packs,  which  will  run  between  a  million 
and  a  million  and  a  half  cases  each  year, 

"  It  wOl  be  noted  the  above  grand  total  will  not  check  very  closely  with  the 
totals  given  in  the  first  part  of  tDls  letter  as  the  totals  for  the  State.  This  may 
be  due  in  a  measure  to  the  method  of  Qguriug  the  values  of  the  pacl<  of  the 
'Other  Signers,  the  Non-Signers,  and  Southern  Cfllifomia'  packs;  we  used  an 
arbitrary  price  of  $6.50  a  case  for  fruits  and  $2.80  for  vegetables  for  the  year  of 
1919.  In  1920  we  used  $8.60  for  frulta  and  $2.80  for  \-egeUbles.  We  arrived  at 
theee  prices  by  taking  the  total  number  of  eesee  packed  during  the  respective 
years  and  dividing  them  Into  the  total  value  of  pack  as  figured  In  the  statement 
shown  in  the  first  part  of  this  letter.    In  that  statement  (total  pack  of  State) 
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we  figured  tbe  prices  on  the  basis  ot  (q)eiitiig  price  of  BtSDdard  grade  In  tech 
Tarlety  of  fruits  and  vegetables  aslng  staple  sizes. 

"We  figured  the  following  cannerlea  were  represented  In  Ganners'  I^eague- 
telegram : 


Konsf  goers : 

Ubby,  McNeill  &  LIbby  (North  Tehachapl)- 
Other  nonslgners 


Southern  Galifornia  nonslgners— 


"  Your  attention  is  called  to  fact  that  Canners'  League  telegram  carries  sig- 
nature of  two  canned-foods  brokers  (Grifilth-Durney  and  Walter  M.  Firid), 
also  tbe  Workman  PsckiQg  Co.,  who  advise  us  they  do  not  pack  vegetables  dot 
fruits.    The  Pacific  Coast  Syrup  Co.  packs  sirup  and  a  small  quantity  of  pre-. 

"Following  La  an  estimate  of  the  dues  paid  to  tbe  Canners'  League,  based  Ml 
estimated  packs,  and  the  last  schedule  of  dues  as  provided  for  by  tbe  league: 

"  This  schedule  provides  minimum  dues  of  $100  for  packs  of  less  than  25,000 
cases  and  maximum  of  $4,000  for  packs  exceeding  5,000,000  cases : 


t«l« 

1«0 

(3,300 

*kz 

8.300 

a),3M 

2s.e 

»,8i» 

"The  above  figures  are  all  carefully  estimated  where  no  Information  con- 
sidered more  reliable  was  obtainable.  Of  course,  there  Is  but  one  bureau  that 
would  have  figures  which  could  be  a  check  against  the  general  statistics,  and  they 
(Canners'  League)  could  only  prove  that  their  figures  represent  reports  made 
to  them  by  individual  members  and  could  not  prove  their  accuracy.  Of  course, 
ill  the  case  of  the  figures  of  Individual  corporations,  where  they  are  In  error 
this  could  be  easily  proven  by  them. 

"  We  hope  this  Information  was  of  value  to  you  aud  that  the  estimates  were 
sufficiently  close  to  make  the  figures  available  for  use. 
"  Sincerely, 

"Rob." 

Mr.  Campbell.  Now,  the  peculiar  situation  about  this  thing  is  that  Mr.  Chase 
Is  president  of  the  Canners'  Ijeague  of  California,  and  Mr.  McKinuey  Is  vice 
president  and  secretary. 

I  want  to  introduce  here  a  schedule  of  dues,  and  how  these  dues  are  made- 
up,  and  who  pays  these  dues.  This  is  Bulletin  No.  97-A  Special,  from  the 
Canners'  League  of  California,  signed  by  Preston  McKlnney,  and  I  will  read  it. 
Into  the  record.    [Reading:] 

"  Sak  Francisco,  Calif.,  December  IS,  1919. 
"  To  members: 

"New  schedule  of  dues;  We  are  attaching  hereto  new  schedule  of  Canners' 
Ijeague  dues,  which  was  approved  Wednesday,  December  3,  by  the  executive 
committee.  Attached  for  comparison  Is  the  old  schedule  of  dues  marked 
'  canceled.' 
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"  It  will  be  noted  that  no  change  is  made  in  tlie  first  11  classes,  while 
Eome  Increases  occur  in  the  larger  classes. 

"  Id  1919  our  disbursements  practcially  equaled  our  receipts  aad  our.  expenses 
were  held  to  this  point  only  by  ratlier  close  figuring.  The  reclassification  of  our 
members,  based  on  their  actual  rathtr  than  their  estimated  1819  pack  will,  we 
believe,  give  us  a  little  working  fund  to  be  used  In  1920.  There  is  every  reason 
to  belieive  that  our  activities  can  be  expanded  In  the  new  jear  and  the  league 
made  more  useful  to  Its  nierabera. 

"  Thus,  If  under  the  old  sch^ule  you  are  in  dass  4,  for  example,  and  paying 
$200  per  year,  and  your  1919  pack  places  you  In  class  6,  which  calls  for 
$300  a  year,  you  should  remit  the  difference. 

"  The  annual  meeting  and  election  of  directors  will  be  held  January  8,  and  we 
sre  particularly  desirous  of  getting  our  new  financing  completed  before  the 
close  of  the  year.    We  trust,  therefore,  that  you  will  remit  before  January  1. 
.  "  Yours  very  truly, 

"  Cankbbs'  Lbaoxte  ov  Caufobnu." 
"  (Signed)  PrasTON  McKihnet,  Secretary." 

I  have  here  the  old  schedule  of  dues,  canceled  December  12,  1919.  There  are 
21  items  In  this  schedule. 

Those  below  25,000  cases  pay  SlOO  a  year. 

Those  of  4,000,000  to  5,000,000  cases  pay  $2,800  a  year. 

Those  of  5,000,000  cases  a  year  and  over,  $3,250. 

Now,  the  new  schedule,  effective  December  12,  1919,  made  little  or  no  change 
In  tbe  gmaller  [tacks,  but  increased  the  amounts  paid  In  by  those  ot  4,000,000  to 
3,000,000,  from  $2,800  to  $3,500,  and  5,000,000  and  over,  from  $3,250  to  $4,000. 

I  will  hand  these  schedules  to  the  reporter  for  the  record. 

(The  schedules  are  as  follows:) 

Schedule  of  dues  canceled  December  12, 1919. 


Caws. 

PBTyew. 

CSHS. 

Per  year. 

_, 

150 

S 

i 

IS 

Jfmo  rate  of  dues  etfeclive  December  li,  1919. 


■     c«.. 

PerjoK. 

a^ 

P«ye». 

•a 

an 

MO 

400 
«0 

sao 

13.  9DCM 

tn-n 

IS.  1 

1  .  I 

Z 

000 

' 

Now,  the  reason  that  this  is  8igniflcaii%  though  probably  Just,  Is  the  fact  that 
the  California  Packing  Corporation  and  LIbby,  McNeill  &  Libby  are  the  two 
largest  packers  in  C^ifomla. 

Mr,  Stevens.  Fruit  packers? 
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Mr.  Cahpbeu.  The  two  largest  frnlt  and  vegetable  packers  la  Califoniia,  and 
therefore  muat  bear  a  relatively  larger  portion  of  the  expense  In  the  conduct  of 
this  organization. 

The  California  Packing  Corporation,  on  the  pack  shown  above,  would,  in  1919, 
pay  $3,200.    In  1920,  $4,000. 

Libby,  McNeil  &  Llbbv  would  pay,  in  1910,  $2,000;  and  In  1920,  $S,000. 

Making  B  total  or  $T,000. 

Other  signers  to  this  telegram  would  pay  $7,725. 

Nonslgnera  would  pay  $6,125. 

Estimated  total,  $20,850. 

"  Tlie  above  figures  are  all  carefully  estimated  where  no  Information  con- 
sidered more  reliable  was  obtainable.  Of  course,  there  U  but  one  bureau  that 
would  have  figures  which  could  be  checked  agaiiist  the  general  statistics,  aod 
they  (the  Canners'  League)  could  onI.v  prove  that  their  figures  represent  reports 
made  to  them  by  Individual  members  and  could  not  prove  their  accuracy.  Of 
course,  on  the  case  of  the  figures  of  individual  corporations,  where  they  are  in 
error  this  could  be  easily  proven  by  them." 

The  point  I  wish  to  make  la  this,  that  we  have,  of  course,  no  means  of  getting 
accurate  information  from  the  Canners'  league  as  to  these,  but  generally  oar 
conclusions  will  be  found  fairly  correct,  at  least. 

I  want  to  make  this  point  right  here,  that  Mr.  McKlnney  and  Mr.  Chase,  the 
president  and  secretary  of  the  Canners'  League,  if  tlielr  expenses  are  being 
paid  by  the  organization  they  represent,  it  is  shown  that  at  least  half  of  this 
money,  or  a  third  of  this  money,  If  all  of  tliese  are  to  pay  a  part  of  these  ex- 
penses, wil  Ibe  paid  by  the  California  Packing  Corporation,  and  Libby,  McNeill  & 
Llbby,  which  Is  Swift,  in  other  words,  although  Mr.  McKlnney  has  endeavored 
to  show  that  I  was  in  some  way  connected  with  Armour,  I  think  that  I  can 
show  here  that  at  least  a  part  of  his  expenses  are  being  paid  by  Mr.  Louis  Swltt. 

I  think  Mr.  McKlnney  likes  that.    I' will  give  him  some  more. 

I  am  going  to  try  to  place  before  this  committee  the  situation  as  It  actnatly 
exists  in  the  canning  trade  on  the  coast.  The  California  Packing  Corporation  and 
Libby,  McNeill  &  Libby  absolutely  dominate  the  whole  Pacific  coast.  In  so  far 
as  the  canned  goods  business  is  concerned.  As  was  testified  to  here  by  Witnesses 
Roach  and  Sears,  the  larger  canneries  often  handle  their  business  by  direct 
sales  in  connection  with  the  Jobbers.  They  furnish  specialty  men  who  call  on 
the  trade,  and  orders  are  placed  which  are  turned  In  to  the  jobbers  for  fllllng 
and  distribution.  Llbby,  McNeill  &  Libby,  which  Is  a  Swift  concern,  works  in 
close  harmony  with  the  Jobbing  trade ;  80  per  cent,  as  has  been  testified  here 
before.    And  their  goods  are  delivered  and  distributed  by  the  Jobber. 

Louis  Swift  himself  personally  Is  entirely  in  sympathy  with  the  Jobbers  In 
this  consent  decree,  to  my  way  of  thinking — In  fact,  I  have  felt  his  opposition 
very  keenly.  In  other  words.  Swift  follows  the  same  method  of  distribution  as 
does  Mr.  Roach  and  Mr.  Sears,  and  as  does  the  California  Packing  Corporation, 
so  the  interests  of  these  men  who  have  witnessed  here  for  the  canners  is 
Identical  with  that  of  the  wholesale  grocery  Jobber. 

On  the  other  hand,  the  smaller  canneries  who  do  not  have  the.facllitieB  for 
distribution  In  the  same  manner  are  dependent  upon  selling  the  wholesale 
grocers  through  brokers,  and  largely  In  supplying  the  wholesale  grocers  with 
their  private  brands,  who  are  not  In  the  same  position  to  meet  In  competition 
the  larger  packers,  such  as  the  CaHfomla  Packing  Corporation  and  Llbby, 
McNeill  &  Llbby,  through  the  channel  of  the  wholesale  grocer. 

It  Is  of  course  very  plain  to  me  to  understand  the  attitude  of  a  few  members 
of  the  Canners'  League,  especially  the  California  Paclfing  Corporation  and 
Llbby,  McNeill  &  Libby,  for  their  Interests  are  identical  with  those  of  the 
wholesale  grocers  In  trying  to  restrain  Armour  &  Co.  or  Wilson  In  the  distribu- 
tion of  canned  goods  of  the  smaller  packers, 

I  make  no  charges  against  my  California  friends.  I  will  allow  the  committee 
to  draw  their  own  conclusions  as  to  who  they  represent  and  why  they  are  here, 
Mr.  Breed.  Will  you  ask  him  If  Swift  &  Co.  are  opposed  to  this  modification? 
Mr.  Campbbli..  One  more  statement  made  by  Mr.  McKlnney,  which  I  wish 
to  correct.  Mr.  McKlnney  said  he  was  first  notified  of  this  action  here,  ctra- 
templated  action  by  the  Attorney  General,  through  one  of  his  members.  At 
the  same  time  he  puts  out  bulletin  No.  274-A,  marked  "  Important "  and 
"Rush,"    The  bulletin  reads  as  follows: 
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Canngbs'  Leaoui:  of  Galifobnia, 
San  Franoiaco,  Calif.,  September  li,  1921. 
To  members: 

We  are  advised  by  the  National  Wholesale  Grocers'  Association  that  the 
Attorney  General  of  the  United  States  contemplates  applying  to  the  courts  for 
the  reopening  of  the  consent  decree  against  the  meat  packers,  which  decree 
prohibits  them  from  engaging  In  the  canned-fruit  business  and  other  businesses 
not  directly  allieij  with  meat  packing. 

It  Is  the  opinion  of  the  majority  of  the  members  of  ycyr  executive  committee 
that  the  removal  of  restrictions  on  the  meat  paclicrs  would  t>e  against  the  best 
interests  of  the  California  canning  industry,  and  that  as  individual  canners  we 
should  raster  our  protest  by  wire.  Therefore  the  writer  has  drawn  the 
following  telegram: 
"  H.  M.  DinoHEBTT, 

"Atlornev  General  Of  the  United  Sfatet,  WagMnoton,  D.  C: 

"  Representing  (x)  per  cent  of  the  commercial  pack  of  California  fruits  and 
vegetables,  we  respectfully  urge  that  no  action  be  taken  toward  removing 
present  restrictions  on  meat  packers,  at  least  until  you  shall  have  held  a  formal 
hearing  and  enabled  us  to  present  our  position.  If  Vernon  Campbell  has  made 
the  statement  that  he  reflects  opinion  of  industry  here  he  is  in  error.  Alleged 
statement  that  canners  here  unable  purchase  and  dlstrlDute  fresh  fruit  crop 
this  season  should  not  be  credited  as  witnessed  by  the  fact  that  all  available 
crop  was  bought  from  growers  at  steadily  increasing  prices.  Bequest  reply  to 
Preston  McKlnney,  112  Marbet  Street,  San  Francisco. 

"(Signed)  . ." 

If  you  favor  ttie  above  tel^ram  and  desire  that  your  name  be  attached 
thereto  as  a  joint  sender  of  same,  request  that  you  immediately  telephone  or 
telegraph  the  undersigned  to  reach  him  by  noon  to-morrow,  September  IS. 

Prompt  action  is  essential  In  this  matter,  for  I  am  definitely  Informed  that 
the  Attorney  General  plans  to  act  immediately. 
Tours  very  truly, 

Pebbtow  McKrwuEY. 

I  will  Hll  in  the  percentage  to-morrow  morning  as  soon  as  authorities  to 
Hgn  are  all  in. 

Mr.  Chase.  Please  give  the  date  of  that,  Mr.  Campbell. 

Mr.  Campbeli-  September  1^,  1921. 

The  matter  of  coercion  by  wholesale  grocers,  which  I  charged  in  my  opening 
statement.  I  am  compelled  to  go  Into  further  for  the  reason  that  a  few  of  the 
wholesale  grocers  have  endeavored  to  deny  my  statement  of  coercion  by 
grocers.  I  regret  they  did  this,  as  it  neces^tatea  my  introducing  some  addi- 
tional evidence,  and  I  dislike  in  any  way  to  hurt  my  grocery  friends. 

The  flrst  letter  I  have  here  is  from  the  Logan  Grocery  Co.,  wholesale  grocers, 
Logan,  W.  Va.,  under  date  of  November  9,  1921.  I  will  allow  this  to  be  written 
into  the  record.  1  do  not  think  It  will  be  necessary  to  read  it.  It  hasn't 
enough  kick  In  it  to  Interest  me. 

(The  letter  is  as  follows:) 

Logan  Gkoceby  Co.,  Wholesale  Gbocess, 

Logan,  W.  Va.,  November  9.  1921. 
Caufobnia  Coopebative  Canneries, 

San  Jobs,  Calif. 

Gentlemen  :  Tou  are,  no  doubt,  familiar  witli  the  efforts  of  the  meat  packers. 
commonly  known  as  the  Big  Five,  to  secure  modification  of  the  consent  decree, 
which  was  rendered  by  the  Supreme  Court  of  the  District  of  Columbia  on 
February  27,  1920. 

Hearings  on  this  case  b^ln  Novemt>er  28,  and  a  decision  favorable  to  the 
Big  Five  would  restore  tbem  to  the  position  they  occupied  prior  to  the 
decree,  when  by  extraordinary  transportation  service  and  privil^es  they  were 
enabled  to  limit  distribution  by  the  Jobbers  of  various  foods,  Including  your 
products. 
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Unrestricted  distribution  by  the  Jobber  rneane  a  wider  and  better  market 
for  your  products  and  obviates  the  possibility  of  monopoly,  which  vould  be 
as  detrimental  to  ^ou  bb  to  ourselves. 

Our  mutual  Interests  are  now  seriously  threatened  and  Immediate  action  by 
you  is  necessary  if  the  ruinous  purpose  of  the  Big  Five  Is  to  be  dreumvented. 

Kindly  write  immediately  to  your  Congressman  and  the  Senators  from  your 
State  and  vigorously  protest  against  any  modification  ot  the  consent  decree. 
Please  do  not  delay.  If  you  will  send  us  copies  of  these  letters,  it  will  be  con- 
vlnclng  proof  of  your  alertness,  and  It  will  also  afford  us  great  pleasure  to 
read  them. 

Toura  very  truly, 

*  Logan  Gbocebt  Ca 

Mr.  Caufbell.  The  next  one,  though,  I  think  I  will  read.  Under  date  ot 
October  31.  19^,  the  Goddard  Grocer  Co.,  of  St.  Louis.  Mo.,  puts  out  what  I 
suppose  Is  a  circular  letter;  It  Is  written  in  circular  form. 

The  Chaibman.  Pardon  me,  Mr.  Breed  wants  to  see  that  last  letter.  It  bis 
gone  Into  the  record  and  he  may  do  so. 

(The  letter  of  Logan  Grocery  Co.  was  handed  to  Mr.  Breed.) 

The  Chaibuah.  Go  ahead,  Mr.  Campbell. 

Mr.  Caufbell.  The  letter  is  as  follows: 

The  Goddabd  Gboceb  Co., 
Wholesale  Gbocerb  aru  Iupobtbbs, 

S(.  Louis,  Mo.,  October  SI,  19tl. 
Subject :  Packers'  decree  should  stand. 
EupiRB  State  Ganniho  Co., 

Phelpg,  y.  y: 

Dear  Sibs:  It  is  unbelievable  that  any  canner  can  be  so  shortsighted  that  he 
can  blame  the  receat  d^resBlon  in  trade  to  the  fact  that  the  packers  were  out 
of  the  market  as  canned-goods  buyers.  During  the  depression  the  packers  were 
out  of  the  market  as  Ilve-atock  buyers  until  they  squeezed  the  growers  of  cattle 
to  such  a  place  that  many  of  them  are  bankrupt.  This  would  be  exactly  tbeir 
game  in  the  canning  industry  and  they  would  repeat  Just  what  they  have  done 
with  Vernon  Campbell  and  his  California  growers;  with  the  cheese  industry; 
with  the  salmon  industry ;  with  the  asparagus  industry ;  and  it  seems  to  ue 
that  every  independent  canner  would  be  in  a  fair  way  to  losing  his  busiDoss 
should  the  Big  Five,  with  their  enormous  financial  backing,  go  Into  compettlion 
with  them  as  canners. 

As  consumers,  we  feel  that  the  United  States  Govemnjent  would  be  sold  to 
the  packers  if  this  decree  is  modified.  "Wc  also  believe  that  there  Is  no  food 
producing,  growing,  or  food  manufacturing  business  In  the  United  States  that 
would  not  be  In  danger  of  elimination  should  this  decree  be  modified. 

We  feel  that  the  resolution  passed  by  the  Western  Canners'  Association  did 
not  represent  the  majority  of  the  canners  in  that  association.  We  also  feel 
that  it  Is  a  time  when  business  makes  for  cooperation  all  down  the  line  of  dis- 
tribution. We  are  willing  to  do  our  part  as  a  necessary  distributor  at  the  very 
lowest  margin.  In  fact,  we  will  have  to  do  that  when  in  competition  with  4,000 
other  wholesalers  In  the  same  line. 

We  know  perfectly  well  the  unfair  advantage  which  the  railroads  offered  the 
packer  as  opposed  to  all  other  food  Industries.  We  also  know  that  it  would 
be  Impossible  for  us  to  compete  with  the  packers  If  they  have  that  exceptional, 
privilege.  Therefore,  we  believe  It  Is  time  for  us  to  choose  the  men  with 
whom  we  do  business,  and  It  will  be  only  common  sense  for  us  to  choose  the 
people  who  operate  with  us  and  do  not  cooperate  by  resolution  or  In  any  other 
way  with  forces  that  are  trying  to  create  a  monopoly  in  food. 
Tours  truly. 

The  Goddabd  Gsocgb  Co., 
Per  Samuel  P.  Goddabd. 

Mr.  Campbbli.  Here  is  one  tliat  is  more  personal  and  strikes  us  directly. 
This  is  written  by  Charles  Hfeld  Co.,  wholesalers  of  everything.  Las  Vegas, 
N.  Mex,,  dated  November  15,  1921.  They  have  offices  In  New  York,  as  also  in 
Las  V^as.  Albuquerque,  Santa  Rosa,  Magdalena,  Gallup,  and  Santa  Fe.  It 
is  a  very  old  concern,  establlsbed  in  1865.    The  letter  Is  as  follows: 

CAUFOBNIA  COOPEBATIVE  Cannebies, 

San  Jose,  Calif. 
Gentlbuen  :  Due  to  the  stand  you  have  taken  in  connection  with  the  consent- 
decree  case,  opened  up  by  the  packers,  we  respectfully  request  that  you  refralu 
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from  maiiinK  ns  any  furtlier  quotations  or  addreeting  ue  in  any  way  peitalnlog 
to  tlie  distribution  of  your  products. 

We  feel  tbat  you  are  an  enemy  of  the  wholesaler,  and  In  justice  to  ourselves, 
as  well  as  those  asBoclated  with  ua  in  the  wholesale  grocery  business,  we  do 
not  desire  to  have  any  connection  whatsoever  with  the  California  Cooperative 
Canneries. 

Yours  truly, 

Charles  Ii^field  Co., 
Per  A.  C.  1. 

Mr.  Campbbu:.  Here  is  another  one  that  makes  me  feel  very  sad.  Written 
Ijy  Mr.  Lockett  Co.  of  Chicago,  III.,  under  date  of  November  14, 1921. 

The  Chatbman.  What  are  theyS    What  is  their  business? 

Mr.  Cakpb&ll.  Mr.  Lockett  has  in  the  past  been  our  broker.  And  a  very 
good  personal  friend  of  mine-  I  might  esplain  before  reading  this  letter  that' 
wb«i  I  attended  the  convention  of  the  Western  Canners'  Association  I  met 
Mr.  Lockett  in  Mr.  Davison's  office,  of  Armour  &  Co.  I  was  there  closing 
up  some  old  accounts,  and  I  found  this  man  there  when  I  arrived  at  Mr. 
Davison's  office.  He  was  trying  to  Btil  Mr.  Davison  something— I  don't  know 
what.  But  at  any  rate,  I  think  the  Jobbers  here  ou^t  to  know  the  fact,  that 
Mr.  Lockett  was  seen  in  company  with  Mr.  Davidson. 

Judge  Haikek.  Who  is  Davidson? 

The  Chaikman.  The  vice  president  of  Armour  &  Co. 

Mr.  Campbell.  He  is  the  buyer  for  Armour  &  Co.    The  letter  is  as  follows ; 

CALIFOBMIA  COOFEBATrVE  Cannebies, 

San  Francitco,  Calif. 

GBNTI.EME^-:  We  do  not  know  whether  Mr.  Campbell  returned  to  California 
from  here,  or  whether  he  bothered  to  go  Into  detail  with  Mr.  Williams  as  to 
the  conversation  that  he  had  wiUi  the  writer.  At  any  rate,  in  the  course  of 
that  conversation  the  writer  made  the  statement  to. Mr.  Campbell  that  we  were 
very  much  afraid  that  the  feeling  on  the  part  of  the  jobbers  would  run  so  high 
that  It  would  be  impossible  to  do  any  business  to  amount  to  anything  for 
you  here. 

We  are  very  sorry  to  say  that  condititon  is  very  rapidly  approaching.  The 
jobbers  feel  very  strongly  about  this,  and  some  of  them  have  gone  80  far  as 
to  say  that  they  did  not  care  to  buy  goods  from  your  concern. 

Under  the  circumstances  we  think  it  would  be  better  for  all  concerned  if  we 
resigned  our  connection  with  yon  here  simply  because  there  is  no  hope  for 
us  to  get  business  In  any  volume  as  against  concerns  who  have  come  out  openly 
and  positively  on  the  side  opposite  to  the  one  which  you  have  taken. 

Furthermore.  Mr.  Campbell  intimated  in  pretty  plain  language  that  in  case 
the  stockyards  went  back  into  the  business,  your  sales  would  be  made  to  the 
stockyards  without  any  regard  to  us,  and  that  we  would  get  nothing  on  it. 
which  puts  ns  In  the  verj  peculiar  position  of  having  an  account  which  the 
Jobbers  won't  buy  and  on  which  we  make  nothing  on  sales  to  the  buyers  whn 
will  buy. 

When  the  writer  saw  Mr.  Campbell  in  Mr.  Davidson's  offlce  at  the  stockyards, 
the  question  was  raised  (by  Mr.  Davidson,  as  we  recall  it)  about  the  sides 
which  the  broker  should  take,  and  after  a  good  deal  of  joshing  back  and  forth 
Mr.  Campbell  made  the  statement  that  our  Idea  was  correct,  and  our  idea  was 
that  we  would  be  extremely  siily  to  cut  our  own  throats  by  coming  out  for  the 
yards,  showing  tbat  he  had  a  very  clear  grasp  of  the  situation  as  it  exists,  from 
the  broker's  standpoint. 

This  Is  very  unfortunate,  because  we  were  going  along  pretty  nicely,  and  It 
looked  as  though  there  was  some  future  to  it.  We  have  felt,  from  Mr.  Williams's 
letters,  that  he  was  the  kind  of  man  with  whom  we  could  do'buslness  Indefinitely 
in  a  very  pleasant  sort  of  way.  The  writer  also  felt  just  that  way  about  Mr. 
Campbell,  personally,  and  It  is  with  very  deep  and  genuine  regret  that  we  write 
you  in  this  way. 

We  will,  of  course,  handle  all  consigned  stock  as  long  as  you  want  us  to,  or 
until  It  is  cleaned  up,  and  will  go  tlirough  with  any  deals  that  we  have  started 
until  they  ore  completed  or  killed  in  some  way.  We  do  not  want  to  leave  you 
with  any  ragged  ends  hanging  loose. 

The  writer  sincerely  hopes  that  he  will  have  the  pleasure  of  meeting  Mr. 
Williams  either  In  Chicago  or  on  the  coast,  and  is  in  hopes  that  our  personal 
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relatione  may  coDtlnue  plMsant  even  tboagh  It  may  be  fnipoaslble  for  u«  to  do 
business  togetber. 

Toura  very  truly, 

The   Lockett  Co., 
(Signed)  Ix)cKrrT. 

Mr.  Bbeed.  May  I  ask  who  Mr.  WilllainB  is? 

The  Chairuan.  Yes;  who  is  Mr.  Williams? 

Mr.  Campbell.  My  sales  manager. 

.Ttidjre  Haiseb.  The  sales  mana^r  of  the  California  Cooperative  Canneries? 

Mr.  Caupbetx.  Yes;  he  Is  the  sales  manager  of  the  California  Cooperative 
Canneries. 

Here  is  a  letter  written  from  the  offices  of  the  Or^on  Wholesale  Grocers' 
Association.  Portland.  Oreg.,  October  22,  1921.  I  have  been  unfortunate  enougli 
to  receive  two  of  these.  This  one  came  In  an  envelope  directed  to  the  Cnlifornia 
Cooperative  Canneries.  San  Jose,  Calif.,  and  reads  as  follows: 

Ol-tobeb  22,  1921. 

GtKTi^MtN :  «hen  we  had,  a  couple  of  months  ek<>.  our  Aral  intimation  rhai 
the  packers — the  Big  Five — lied  plans  not  only  under  way  bnt  fully  mataml. 
whereby  the  bonds  which  restrain  them  from  crashing  within  their  graduatl.T 
extended  tentacles  the  Independent  food  interests  of  the  country,  were  to  be 
relaxed,  we  confess  we  were  disposed  to  r^ard  the  situation  with  equanimity. 

The  victory  had  been  won  after  so  important  and  prolonged  a  battle  and  tlie 
terms  of  the  decree  were  so  critical  in  their  significance  that  we  felt  that  llie 
pacliers  would  run  against  a  stone  wall  in  the  sliaiie  of  the  united  opposition 
of  every  handler  of  unrelated  food  product.^  and  an  adamant  attitude  on  the 
part  of  the  l>epartment  of  Justice  representing  the  country  at  large.  It  grail- 
nally  developed  that  the  move  had  been  shrewdly  planned  and  was  more  dan- 
gerous than  seemed  possible  at  first.  It  transpired  that  for  some  inespllcalile 
reason  the  Attorney  Oeneral  of  the  United  States,  on  wliose  office  the  inde- 
pendent interests  liave  had  reason  In  the  past  to  rely  for  an  uncomproniiitinE 
enforcement  of  the  principle  at  atake,  was  not  only  complacent  with  reference 
to  the  proposed  relaxation  of  the  decree  but  apparently  actually  active  in  sup- 
port of  the  move.  Our  confidence  in  the  Department  of  Justice  was  such  tliat 
we  fell  convinced  that  some  serious  basic  misunderstanding  was  responrfhle  for 
this  curious  change  of  front. 

It  now  transpires,  to  the  profound  amniiemeiit  of  every  distributer  with 
whom  we  have  talked,  that  the  Attorney  General's  office  has  been  led  to  bellev* 
that  it  is  the  desire  of  the  great  independent  food  interests  represented  by  tlu' 
cannera  to  have  the  bonds  relaxed.  Naturally  you  will  conduct  yonr  business 
as  you  may  decide  is  best  for  your  own  Interests,  and  you  probably  do  not  even 
-welcome  a  suggestion  from  us  on  the  subject,  but  such  an  alliance  ns  this  sup- 
posed fact  betokens  is  all  but  unthinkable.  We  can  understand  the  temporary 
advantage  which  might  be  involved  because  of  the  abnormal  conditions  obtniu- 
ing.  but  that  in  order  to  obviate  these  ephemeral  considerations  a  permanent 
principle  should  be  deliberately  aacrlflced  Is,  we  repeal,  unthinkable  to  ns. 
Yet  the  fact  Is  confirmed  from  the  office  of  the  Attorney  General,  and  constitiile^ 
apjurently  the  Attorney  General's  only  Justification  for  his  anomalous  posltlun. 

Surely  it  must  be  apparent  to  you  upon  a  moment's  refiectlon  that  you  are 
loosing  a  whirlwind.  Courts  are  not.  enamored  of  a  fast  and  loose  policy.  -^ 
stem  decree  Is  written.  The  independents,  whom  It  protects,  come  Into  cntirt 
and  back  the  plea  that  It  be  modified  to  a  milk-and-water  consistency.  No«. 
then,  If  in  the  future  it  be  found  that  these  concessions  to  the  packers.  nnlmale<l 
by  selfish  constderatlons,  result  In  rendering  it  possible  for  the  operations  of 
the  packers  to  reach  such  an  extent  that  you,  as  well  as  others,  find  your  ex- 
istence threatened  by  an  octopus  of  monstrous  proportions,  you  will,  we  pre- 
dict, ascertain  that  the  court"  are  extremely  reluctant  to  entertain  a  plea  for 
rettghtenlng  of  the  decree.  Litigants,  we  are  advised,  are  reqtdred  nntler  sonml 
public  policy  to  select  tbeir  position  In  court  and  to  maintain  It  oonsiateufly- 
You  will  have  to  be  on  one  side  or  the  other  of  the  fence  and  "  stay  put."  Ii 
is  for  you  to  choose  now  as  to  whether  you  are  with  us  or  against  us.  Yod 
can  not  be  both. 

All  of  us  make  mistakes.  It  is  our  belief  that  you  will  be  big  enough  t" 
renilxe  that  you  have  made  one  if  you  have  permitted  your  name  and  influeniv 
to  be  either  actlvelj-  or  passively  used  in  this  connection.  We  call  upon  ym'- 
If  you  have  without  mature  consideration  permitted  yourself  to  be  thus  aligned. 
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to  take  prompt  steps  to  let  the  Department  of  Justice  know  that  you  can  not 
sanction  the  deliberate  sacriQce  involved  la  the  contemplated  surrender.     We 
await  with  interett — even  ansiety — information  as  to  what  conclusion  you 
liave  reached  with  regard  to  the  subject  matter  of  this  letter. 
Respectfully  submitted. 

Mason,  Ehbman  &  Co.   (Inc.). 

Wadhaws  4  Co.    (Inc.) 

AixBN  &  Lewis. 

Lang  &  Cto. 

T.  W.  Jenkins  &  Co. 

Wadhams  &  Kerb  Bros. 

Hudson  &  Gxau  Co. 
And  countersigned  by  their  secretaries  or  other  ofBcials. 

Now,  in  connection  with  those  Nortiiwest  jobbers,  I  want  to  place  before  the 
committee  some  evidence  as  to  what  class  of  men  those  Jobbers  are.  There  ia 
a  trade  mateazine  published  In  that  district  called  Duncan's  Trade  Begister, 
and  this  register  is  supported  largely  by  the  jobbera  of  that  district.  It  fs 
published  in  Portland,  Oreg.;  and  I  find  in  this  reidater  the  advertisements  of 
these  very  jobbers  who  signed  this  letter.  Here  is  Hudson  &  Gram  Co.  Here  is 
MatPhett-Macklera  Co.,  of  Seattle,  jobbers.  Here  is  Lang  &  Co.,  Portland, 
Oreg.,  wholesalers.  And  here  is  tbe  West  Coast  Grocery  Co,,  of  Tacoma,  Wash. 
And  here  Is  the  National  Grocery  Co.,  blenders,  roasters,  axid  packers.  Seattle, 
Waah.  And  1  might  go  through  here  and  i^ck  out  a  lot  more.  They  are 
supported  by  the  wholesale  grocers,  evidently. 

The  Chaibuan.  What  Issue  is  ttiat? 

Mr.  Campbcu..  That  Issue  is  of  June,  1B21. 

The  Chaibuan.  Well.  I  have  a  later  one  here,  I  guess. 

Mr.  Campdbll.  Now,  In  that  issue  I  find  a  vitriolic  article,  an  edltwtal 
called  "  The  Big  Five  Packer  Hogs."  And  what  Interested  me  luoat,  about  half- 
way down  this  article  I  find  the  following  sentiments  expressed.  The  editor 
goes  on  to  say : 

"  I  lind  Ij)uis  Swift's  son-in-law  in  tbe  Senate,  Armour's  lobbyist  keeping  the 
records  of  the  American  house  of  lords,  a  telephone  attorney  and  a  partnei* 
of  Loula  Swift  wearing  Oregon's  senatorial  togas,  a  wretched  trust  shyster 
Attorney  General  of  the  United  States." 

Now,  that  Is  the  kind  of  trade  magazine  some  of  these  wholesale  grocers 
support. 

Mr.  Bbki<:d,  Doctor  Duncan  wants  It  noted  on  the  record  that  he  does  not 
publish  the  trade  paper. 

The  Chaibuan.  I  think  that  correction  ma;  go  in.  You  are  not  connected  in 
any  way  with  it,  are  you,  Doctor? 

Doctor  Duncan.  No,  sir. 

Judge  Hainer.  Weil,  this  November  Issue  here  is  the  same  magazine,  is  it? 

The  Chairman.  Yes. 

Judge  Hainbr.  On  page  7,  Mr.  Campbell,  it  contains  this  statement : 

"  Do  you  know  the  wholesale  grocers  are  at  this  present  moment  Agisting 
modification  of  the  consent  decree,  whereby  canners  and  producers  may  ship 
their  goods  in  packers'  refrigerator  cars  at  lower  rates?  " 

Then  follows  this  statement: 

"  Later  on  in  the  evening  Mr.  Connolly  discovered  that  Congressman  Free  is 
att<imey  for  the  California  Owperative  Canneries,  which  is  owned  by  Armour 
&  Co." 

Is  that  statement  true,  that  it  is  owned  by  Armour  &  Co.? 
-Mr.  Campbeli,  Well,  Judge,  I  have  tried  my  best  to 

Judge  Hainee  (Interposing).  Well,  just  answer  directly  yes  or  no. 

Mr.  (jAUPBELL.  No.  This  afternoon  I  introduced  sworn  statements  to  the 
effect  that  It  was  not. 

.Tudge  Hainer.  Well,  is  that  statement  true? 

Mr.  Campbell.  It  is  absolutely  untrue. 

Judge  Haineb.  That  answers  It. 

The  Chairman.  Go  ahead,  Mr.  Campbell,  with  your  statement. 

Mr.  Campbell.  I  have  another  letter  here  from  our  broker  in  Oklahoma 
City,  the  Frank  M.  Wilson  Co.,  under  date  of  November  4,  1921,  addressed  to 
the  California  Cooperative  Canneries,  attention  of  our  sales  manager,  Mr. 
R.  F.  Wfiliama. 
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The  letter  is  nt  follows: 

Gentlemen:  Haviog  In  mind  th&t  we  are  gettlns  quite  a  little  "back  fire" 
by  the  reason  of  the  fact  that  your  Mr.  Campbell  haa  flgnred  very  con- 
spicuously in  the  reopening  of  tbe  packers'  case  and  with  the  further  thought 
that  all  the  Information  we  get  la  from  tbe  "trade  papers  and  our  Jobbing 
friends  It  occnrs  to  us  It  would  be  moat  consistent  and  advisable  for  you  to 
write  us,  giving  us  what  Information  you  can  along  thla  line,  and  iC  you  have  a 
suggestion  whereby  we  could  ofbet  or  couuteract  the  unfavorable  Impressions 
made  on  our  Jobbing  ft'lends  by  reason  of  the  forgoing  statements  It  will  cer- 
tainly be  appreciated. 
Trusting  that  you  will  give  us  your  cooperation  In  this  we  beg  to  remain, 
Tours  very  truly. 

Tax  Fkank  H.  Wilson  Co. 
FsAKK  M.  Wilson. 

Now  there  is  a  letter  In  reply  to  this  which  might  go  into  the  record  without 
my  taking  np  the  time  to  read  It,  if  you  desire  It. 
The  Chaihuan.  Very  well. 
(The  reply  letter  is  as  follows:) 

NOVEUBEB  9,  1921. 

Mr.  Fbank  M.  Wilson, 

607  CoiUtnental  BviUlito,  Oktaluma  City,  Okla. 

Deab  Mb.  Wilson  :  I  am  glad  you  afford  us  the  opportunity  to  tell  you  where 
we  stand  in  connection  with  tbe  decree  prohibiting  the  meat  packers  from 
handling  canned  fmlts. 

For  some  period  prior  to  the  time  this  decree  was  entered  we  had  term  con- 
tracts for  furnishing  the  packers  with  canned  fruits  at  very  fair  prices. 
Naturally  you  can  see  the  position  the  Government  put  us  In  when  they  refused 
the  packers  the  privilege  of  distributing  our  product.  We  had  a  legal  right 
to  Intervene,  but  we  rather  took  the  view  that  it  would-  be  better  to  await 
the  result  of  tbls  decree. 

It  has  been  found  that  taking  these  large  distributors  out  of  the  field  was  tbe 
means  of  destroying  the  stronghold  we  were  gaining  upon  tbe  fortign  markets 
of  the  world  right  at  a  time  when  this  strength  is  most  needed,  aa  Australia 
has  had  representatives  In  California  in  the  past  few  years  studying  tbe 
American  method  of  preserving  fruits  and  vegetables,  and  with  our  best 
facilities  gone  we  will  not  be  able  to  comi>ete  In  markets  where  credits  are 
practically  subsidized  through  the  wisdom  of  the  British  banking  and  govern- 
mental policies.  Their  foreign  distribution  la  by  far  the  most  potent  factors 
in  packer  distribution. 

The  domestic  distribution,  we  are  sure,  never  teach  proportions  wb^re  it  was 
a  menace  to  the  Jobbers,  Nineteen  hundred  and  nineteen  was  the  first  year  they 
distributed  any  appreciable  quantity  of  goods,  and  any  of  your  Jobber  friends 
will  tell  you  they  could  have  sold  any  quantity  of  goods  In  this  season  that  was 
available. 

We  would  not  countenance  the  packers  having  tbe  field  to  the  exclusion  of 
the  (Jobbers.  We  are  assured  that  the  machinery  of  the  Government  Just  placed 
In  operation  under  the  Jurisdiction  of  the  Department  of  Agriculture  will 
effectually  control  the  competition  offered  by  the  packers. 

Our  treatment  of  the  packers  has  never  been  preferential  In  any  respect 
Their  deliveries  were  on  exactly  the  same  ratio  as  deliveries  to  Jobbers  who 
puWhased  futures.  Prices  given  to  all  our  buyers  are  the  same,  based  apon 
the  market. 

We  believe  all  the  Jobbers  to  be  the  highest  type  of  business  men  who  have 
reached  tbe  place  of  Influence  they  occupy  in  their  communities  through  their 
keenness  and  Int^rlty,  and  we  believe  they  will  see  our  view  when  it  Is  pointed 
out  that  foreign  distributive  organizations  are  needed  now  as  never  before. 
Further,  that  export  demand  stabilizes  markets  as  does  no  other  factor,  and 
certainly  a  stable  market  redounds  to  the  benefit  of  each  one  of  us. 
Tours  very  truly, 

CaUFOBNIA   OooraBATtVE  CANNBMEa. 

Now,  In  that  connection  I  have  got  a  letter  here  from  one  of  the  wholesale 
grocers  in  Oklahoma  City,  the  Scrlvnet-Stevena  Co.,  under  date  of  October  28, 
1921,  addressed  to  the  California  Cooperative  Canneries,  as  follows: 

Gentlemen  :  We  are  advised  by  a  seemingly  responsible  source  that  you  are 
very  much  Interested  in  the  so-called  packers'  case  that  Is  now  being  handled  by 
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tbe  Attorney  General's  office  of  the  United  States  for  the  purpose  of  placing  the 
five  big  meat  pacliers  into  the  whoteaale  canoed  goods  gatue.  We  are  advised 
that  you  have  made  complaint  to  the  Attorney  Oeneral's  office  that  without  the 
packers  are  put  into  the  game  the  cannera  wUl  be  unable  to  place  their  mer- 
chandise oQ  the  market  as  they  should.  We  have  in  the  past  lieen  purchasing 
considerable  canned  goods  from  you  through  your  local  representative,  and 
since  this  question  Is  of  vital  importance,  we  did  not  want  to  be  unfair  by 
drawing  conclusiona  that  would  be  unjust  to  you  until  we  received  direct  from 
you  your  own  statement  concerning  your  attitude  In  this  matter. 
Trusting  we  shall  have  the  favor  of  a  prompt  response  In  this,  we  are. 
Very  truly  yours, 

Scbivneb-Stevbnb  Co. 
Per  Enoch  Scrivner. 

Mr.  Campbell.  Here  Is  a  letter  from  George  R.  New^  &  Co.,  Importers  and 
wholesale  grocers.  Minneapolis,  Minn.,  under  date  of  October  31,  1921. 

Mr.  Bbeed.  Addressed  to  whom? 

Mr.  Caupbgll.  a  general  letter. 

"Aggressive  action  on  the  part  of  ofDclals  of  the  Indiana  Ganners'  Association 
prompts  ns  to  ask  you  bow  you  stand  tn  the  matter  of  the  packers'  consent  de- 
cree, * 

"  Our  position  is  set  forth  on  the  attached  drcnlar  addressed  to  the  packers 
with  whom  we  are  doing  bndneBB. 

"  We  would  appreciate  an  expression  from  yon.    ■ 
"  Yours  very  truly, 

"  Gnx  R.  Newell  &  Co., 
"  By ,  Beeretary." 

This  letter  which  [s  attached  to  the  letter  I  Just  read  from  George  R.  Newell 
&  Co.  was,  I  don't  think,  very  complimentary  to  me,  that  is  It  sort  of  put  me  in 
a  small  light.  They  state  here:  "It  is  generally  admitted  that  the  California 
canneries  (consisting  of  about  30  per  cent  of  California's  canning  plants)  were 
influenced  to  talie  this  action  by  a  certain  Vernon  Campbell,  an  Armour 
hireling." 

I  don't  care  whether  this  thing  la  written  into  the  record  or  not. 

The  CuAinuAN'.  Well,  as  you  please. 

Mr.  Cahpbkll,  Well,  I  will  not  read  It.    It  can  be  copied  in. 

(The  letter  is  as  follows ;) 

"Two  years  ago  the  Big  Five — the  five  largest  meat  packers  in  the  United 
States — as  a  result  of  several  conferences  with  Attorney  General  Palmer,  agreed 
to  abide  by  a  decree  restraining  them  from  handling  canned  foods,  dried  fruits, 
rice,  and  other  lines  bearing  no.  relation  to  the  meat-packing  business. 

"  The  meat  packers,  up  to  that  time,  were  rapidly  gaining  control  of  not  only 
the  food  supply  of  the  country  but  the  sources  of  supply  as  well.  They  were  con- 
tracting for  the  entire  output  of  some  canneries,  and  in  many  instances  purchas- 
ing the  plants  outright.  In  1919  Jobbers  awakened  to  the  fact  that  the  Big  Five 
had  acquired  the  ownership  of  many  plants  which  had  supplied  them  (the  Job- 
bers) for  a  great  many  years.  Perhaps  the  packers  overplayed  their  hand ;  any- 
way the  public  suddenly  became  aware  of  what  was  going  on  and  a  united  pro- 
test against  the  monopolistic  tendencies  of  the  Big  Five  forced  Washington  to 
take  action.  The  Big  Five  were  told  tliat  unless  they  voluntarily  agreed  to 
submit  to  a  decree  restraining  them  from  engaging  in  the  grocery  business,  they 
would  be  I^lslated  out  of  it.    They  agreed." 

This  was  the  packers'  consent  decree. 

"  Just  about  the  time  that  the  packers*  consent  decree  was  issued,  market 
conditions  became  demoralized  and  Jobbers  and  retailers  in  all  lines  commenced 
to  retrench.  The  result  was  that  for  the  first  time  In  years  canners  were  com- 
pelled to  carry  surplus  stocks  from  one  season  to  another.  The  Big  Five,  with 
their  ambition  unabated,  seized  on  this  economic  depression  as  a  means  to  their 
end.  Canners  were  given  to  understand  that  had  the  meat  packers  been  in  the 
game  they  would  have  taken  over  the  canners'  stocks  at  a  profit  to  the  latter. 
The  first  step  in  the  campaign  was  a  petition  from  the  California  Cooperative 
Canneries,  addressed  to  the  Attorney  General,  requesting  a  modification  of  the 
packera'  consent  decree. 
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"It  Is  Kenerolly  admitted  that  the  California  canneries  (conBlsttng  of 
about  30  per  cent  of  Galifomia's  canning  plants)  were  Influenced  to  take  this 
action  by  a  certain  Vemon  Campbell,  an  Annonr  hireling. 

"  Despite  the  questionable  source  of  the  petlticHi,  we  have  learned  that 
the  Attorney  General  Is  gtvlng  serious  consideration  to  the  request,  and  wc 
understand  that  there  la  a  very  great  possibility  that  the  decree  will  be 
scrapped  unless  concerted  action  Is  taken  to  prevent  it. 

"  Why  the  AttoTtiey  General  and  his  associates  are  disposed  to  favor  the 

ambition  of  two  or  three  meat  packers  (we  understand  that  Cndahy  and  Swift 

are  not  interested)    as  against  the  wdfare  of  4,000  wholesale  grocers  and 

'  as  many  manufacturers,  we  can  not  understand ;  but  we  do  bnow  that  your 

interests  as  manufacturers  and  oura  ae  distributors  are  decidedly  at  stake. 

"  Of  course,  you  realise  that  the  consumer  will  consume  so  much  and  no 
more.  Tbe  wholesale  grocer  fs  ever  on  the  Job  readly  to  supply  the  retailer 
with  tbe  things  that  the  consumer  requires.  To  keep  stocks  of  all  lines  con- 
stantly on  hand  and  to  do  everything  possible  to  maintain  a  steady  flow  of 
those  goods  into  consumption  Is  all  that  you  as  a  manufacturer  can  ask  of  a 
Jobber.  Surely  you  do  not  look  to  the  Jobber  to  buy  In  excess  of  his  require- 
ments when  marlcet  conditions  are  such  that  it  would  mean  a  lose  for  him 
to  do  so ;  and  surely  It  la  not  going  to  help  general  conditions  If  three  or 
four  more  distributors  are  added  to  the  4,000  now  on  the  job. 

"AJid  how  about  tbe  other  side  of  It?  Tlie  packer,  with  hU  huge  purchasing 
power,  will  buy  immense  quantities  when  the  markets  are  favorable.  He 
does  not  buy  as  the  jobber  boys — to  sun>ly  the  requirements  of  a  certain 
number  of  customers ;  he  buys  as  a  speculator  "buys — when  there  is  a  chance  of 
higher  prices.  By  the  sise  of  his  purchase  In  a  favorable  season  he  will 
encourage  the  canner  to  overproduction  and  will  naturally  throw  the  canner 
down  whea  overproduction  becomes  a  fact,  and  prices  depressed  aa  a  result. 

"Another  thing:  Does  anyone  think  for  a  moment  that  the  meat  paclKr 
with  his  millions  of  resources  is  going  to  be  satisfied  to  act  aa  a  dlstrlbator 
of  grocery  lines?  Mark  our  words,  he  will  go  into  the  canning  business  on  a 
large  scale  and  will  become  a  direct  competitor  of  hundreds  of  independent 
canners  who  are  now  marketing  their  products  through  the  wholesale  grocer. 

"  We  would  not  ask  you  to  oppose  Uie  proposed  modlflcatlon  of  the  packers 
consent  decree  if  only  our  welfare  were  at  stake.  We  sincerely  believe  that  if 
the  packers  consent  decree  Is  modified — in  other  words,  scrapped — by  the 
Atfomey  General's  office,  control  of  the  manufacture  and  distribution  of  foods 
will  eventually  come  Into  the  hands  of  the  meat  packers  of  Chicago. 
"  Tours  very  truly, 

"  Gbo.  E.  Newell  &  Co." 

Mr.  Caupbbll.  Here  is  one  from  Ridenour-Baker  Grocery  Co.,  written  to 
Louis  McUurray  Packing  Co.,  Fontlac,  111.,  under  date  of  November  3,  1921: 

Gentisher  :  Please  let  us  know  If  you  are  in  favor  of  tbe  Attorney  G^ieral 
modifying  the  so-called  packers'  consent  decree. 

We  are  asking  simply  for  information. 

Kindly  return  this  letter  with  your  reply  on  the  bottom. 

We  thank  you  for  your  attention. 

Tours  truly,  Ridenoub-Bakeb  Qboceby  Co. 

Judge  Haineh.  Nothing  improper  about  that,  is  there? 

Mr.  CaupbeiJj.  No.  I  simply  want  to  show  that  they  have  been  circularizing 
these  canners  here  trying  to  get  their  views  and  their  assistance.  There  are 
a  number  of  letters  of  that  some  form,  and  not  all  of  them  are  so  vitrolic  aa 
a  few  I  have  read.  I  don't  think  it  Is  necessary  to  read  all  of  them  into  the 
record.    The  rest  of  them  are  of  the  same  form. 

Judge  Haineb.  That  was  from  Oklahoma  City,  wasn't  it? 

Mr.  Caupbell.  Tea. 

Here  Is  a  fellow  that  has  evidently  named  a  company  after  his  wife  and 
called  it  the  Esmeralda  Canning  Co.,  and  be  Is  from  Clrclevllle,  Ohio :  a  man 
by  the  name  of  Smith  Is  the  president  of  it.    These  jobbers  have  got  him  running 
in  circles,  because  he  writes  me  a  letter,  under  date  of  November  25, 1921 : 
"  Mr.  Veenon  Campbell, 

"  Care  of  Powhatan  Hotel.  Wa»hingion,  D.  C." 

Now,  I  don't  know  how  he  found  my  name  or  where  I  was.  but  I  suppose  from 
the  letters  and  circulars  from  wholesale  grocers,  etc. 

"  DBAS  Sir  :  We  have  had  some  letters  from  wholesale  grocers,  brokers,  etc.,  in 
reference  to  the  meat  packers'  decree,  and  in  answering  them  we  seem  to  have 
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gotten  Into  some  controversy,  but  we  are  glad  to  say  that  up  to  this  time  it  tiaa 
not  been  heatej. 

"  We  Iiave  endeavored  to  view  the  matter  unselfishly,  and  we  feel  that  the 
meat  packers  should  not  be  denied  any  right  that  we  demand  for  ourselves — in 
this  instance  to  work  unhampered.  Some  people— mostly  wholesale  grocers, 
but  some  legislators — belleTe  that  the  meat  packers  were  a  menace  and  If  they 
succeed  in  getting  back  into  business  as  they  were  before  that  tbey  will  soon 
control  not  only  the  canning  business  but  many  other  Unee.  Thla,  of  course, 
might  be ;  but  our  gospel  is  '  Sufficient  unto  the  day  is  the  evil  thereof,'  and 
wh«i  they  do  become  a  menace  they  could  l>e  as  easily  controlled  as  tbey 
are  now.  ^ 

"  Ton  have  studied  this  question  from  A  to  Z.  and  we  would  ask  if  you  will 
tell  ns  the  greatest  argument  that  is  made  against  the  packers  and  wherein  you 
consider  it  faulty.  , 

"Any  information  you  can  give  ua  will  be  appreciated. 
"  Very  truly, 

"The  Esmeruda  Cannino  Co., 
"J.  I.  Smith,  Frestdent. 

"  Understand  the  Western  Canners'  Association  backed  up  on  their  resolution 
in  favor  of  the  meat  packers." 

That  goes  to  show  that  these  wholesale  grocers — here  is  an  ergum«it  that 
the  poor  Mr.  Smith  has  been  sending  out  to  the  Jobbers.  He  has  got  it 
duplicated  and  he  has  been  trying  to  convince  them  that  his  position  Is  cor- 
rect, I  sUE^KJSe: 

{CDpj>  ot  answer  to  a  wbolCBBle  ^ocer.] 

NovEMsea  25,  X621. 

Gknixbubn  ;  We  note  with  Interest  your  favor  23d. 

If  we  interpret  the  letter  properly  you  hold  that  the  meat  packers  were  a 
menace  to  the  majority  of  the  citizenship,  and  would  be  again  were  they 
permitted  to  handle  canned  goods  as  they  did  before.  If  this  is  the  case  we 
would  be  against  their  coming  back  into  the  business,  but  we  have  not 
been  able  to  see  It  that  way,  therefore  would  ask  you  to  tell  us  why  th^ 
were  and  why  they  would  be. 

That  you  might  know  it  is  not  a  selfish  motive  that  creates  thoughts  in 
our  minds,  will  say  that  we  never  did  any  business  with  the  meat  packers, 
that  we  do  not  belong  to  the  National  Canners  'Association  nw  the  WesterD 
Canners'  Association  and  are  not  prejudiced  by  what  any  of  these  people 
or  associations  have  done  or  will  do.  We  know,  and  you  know,  that  the 
canning  Industry  now  Is  in  a  deplorable  pondltlon,  and  unless  a  change  comes 
soon  many  will  be  forced  to  give  up.  You  may  believe  In  the  survival  of 
the  fittest,  but  we  do  not.  We  believe  in  the  prosperity  of  all,  through  the 
demonstrations  of  the  fit;  therefore  we  are  not  In  sympathy  with  any  body 
of  men  that  endeavored  to  crush  any  other  body  of  men  or  any  Individual. 

We  are  quality  packers,  and  since  our  advent  into  the  business  in  1904 
have  consistently  packed  quality.  To  do  this  it  is  necessary  to  throw  away 
inferior  com,  and  this  we  have  done.  It  goes  without  saying  that  we  can 
not  sell  In  competition  with  inferior  or  questionable  quality,  and  we  question 
the  policy  of  buying  Inferior  goods  regardless  of  price. 

We  think  that  in  the  agitation  of  the  meat-packers'  decree  animus  has  been 
manifest,  and  we  assure  you  that  we  have  no  feeling  whatever.  And  we 
are  not  going  to  say  harsh  things  Just,  because  the  other  fellow  does  not 
agree  with  us.  He  has  the  same  right  to  his  opinion  that  we  have  to  ours, 
and  we  admire  a  man  that  will  freely  and  frankly  express  his  opinion  when- 
ever called  upon  to  do  so. 

With  best  wishes  we  are,  very  truly, 

The  Bsmbralda  Canning  Co., 
,  PreHdent. 

Mr.  Bbeei>.  He  wrote  to  the  wrong  fellow  to  get  the  arguments  against  the 
packers,  though,  didn't  he? 

Mr.  Campbell.  The  Atlantic  Canning  Co.,  Atlantic,  Iowa,  writes  to  us,  the 
California  Cooperative  Canneries.  They  simply  say  they  have  recetved  a 
flood  of  letters  from  Jobbers  requesting  that  "  we  do  what  we  can  to  have 
the  decree  stand  as  it  is,  but  we  feel  that  it  Is  to  our  Interests  that  the  packers 
should  be  allowed  again  to  handle  canned  goods  as  they  did  a  few  years  ago." 

Mr.  Smith,  What  was  the  date  of  thgt  letter? 
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Ut.  Campbell.  October  2S,  1921. 

I  might  lDtroduc«  many,  many  letters  of  that  mtt,  but  I  tbiDk  they  are 
simply  a  duplication  of  the  same  thing,  showing  the  agitation  by  the  wholesale 
grocers  of  this  country. 

I  mtght  speak  at  nome  further  length  as  to  the  method  of  opposition  of  the 
wholesale  grocers  to  this  inodiflcatton.  But  I  think  I  should  a  little  futther 
dear  up  the  matter  of  the  Western  Canners'  Association.  It  seems  to  me  tliat 
the  witnesses  who  have  appeared  here  to  try  to  explain  away  that  action  have 
gotten  themselves  Into  considerable  difllculty  Id  trying  to  get  out  of  a  bad  mess. 

But  I  will  Introduce  here  an  original  copy  of  the  resolution  of  the  Western 
Canners'  Associatioi^  that  was  banded  to  me  the  evening  of  Monday,  October 
8,  when  It  was  passed,  the  names  written  In  with  a  pen  by  one  of  the  com- 
mittee there  present.    I  don't  know  whose  handwriting  It  Is,  but  it  was  given  to 

Mr,  Smith.  Well,  does  that  resolution  conform  to  the  resolution  Introduced 
by  tbe  gentleman  from  California  who  represented  the  canners,  or  does  it  put- 
port  to  be  a  different  resolution? 

Mr,  Caupbeli..  Weil,  I  will  answer  these  questlouB  later. 

The  Chairman.  Senator,  he  asks  that  he  be  permitted  to  complete  his  state- 
ment without  interruption  for  the  present,  and  we  have  granted  that  privil^e 
to  all  of  tiiem. 

Mr.  Smith.  I  was  going  to  ask  that  it  be  read  unless  it  was  the  same  thin^. 
so  that  we  will  know. 

The  GnAiBMAN.  Weil,  if  you  request  that  it  be  read,  then 

Kir.  Smith.  I  do  request  that  it  be  read. 

The  Chaibuan.  Proceed,  Mr.  Campbell,  and  read  It. 

Mr.  CAMPBEii,  IReadlng:] 

"  Chicago,  III.,  Mondav,  October  S,  1921. 

"The  Western  Canners'  Association  in  q)eclal  session  to-day  unanimously 
ad<^ted  the  following  resolution: 

"  Whereas  the  course  of  canned-food  distribution  has  been  radicaUy  dlFf- 
turbed  and  serious  loss  has  accrued  to  the  growers  of  canning  crops  to  the 
canners  and  to  the  entire  consuming  public  as  a  result  of  the  so-calied  con- 
sent decree  restraining  the  meat  packers  from  handling  food  products  other 
than  meat  products;  and 

"  Whereas  tbe  effect  of  said  decree  Is  seemingly  to  forever  limit  and  restrict 
distributive  ptocesses  and  create  monopoly  rather  than  allow  free  play  of  com- 
petition :  and 

"  Whereas  the  rationing  of  the  people  with  the  maximum  of  economy  is  now 
and  will  ever  be  a  dominant  need :  and 

"  Whereas  sound  public  economy  should  require  and  enforce  rather  than 
restrict  the  use  of  any  agency  or  facility  for  economic  distribution  of  foods: 
Be  it 

"  Regolved,  That  this  association  Indorse  the  action  which  it  is  understood 
tiie  Department  of  Justice  contemplates  taking  looking  to  the  modification  or 
withclrawai  of  said  decree  to  the  end  that  canned  foods  distribution  may  again 
proceed  with  unrestricted  competition  and  in  conformity  with  American  Ideals 
of  business  and  progress ;  and  be  It  further 

"  Resolved,  That  a  copy  of  this  resolution  be  transmitted  by  wire  to  the  Attor- 
ney General  and  that  request  be  made  that  if  hearings  are  held,  a  committee 
of  thiB  association  be  permitted  to  be  heard,"  , 

Mr.  Bhbkd.  What  is  the  date? 

Mr.  Campbell.  That.  Mr.  President,  is  the  resolution  passed  hy  the  western 
canners  Ht  a  special  session  of  October  3,  1921.  at  which  I  was  not  present. 
I  was  called  In  by  this  committee  after  this  resolution  had  been  read,  and  I 
will  say  for  the  benefit  of  the  committee  here  that  there  were,  I  beliese.  but 
two  men  there  that  I  actually  knew— or  three,  I  think  I  knew  Lon  Sears. 
The  rest  of  the  men  I  had  not  been  acquainted  with.  They  asked  me  in  be- 
cause they  found  out  where  I  was  staying,  and  they  wanted  my  advice  as  to 
this  resolution,  and  I  told  them  that  I  thought  the  resolution  was  In  good  form, 
so  far  as  I  know,  I  think  that  Frank  Gerber  wrote  the  resolution  in  his  own 
handn-rlting,  as  he  had  the  paper  in  his  hand  when  I  came  into  the  committee 

And  I  will  read  into  the  record  a  letter  of  October  29,  1921,  written  to  me  by 
this  same  Prank  Oerher,  of  the  Fremont  Canning  Co.,  Fremont,  Mich, 
Mr.  Smith.  Is  he  an  officer  of  the  National  Canners'  Association? 
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Mr.  Campbell.  He  is,  and  was  formerly  a  director  of  tbe  National  GaDaers' 
Association.  Now.  tbls  Is  almost  four  weelcs  later  than  the  date  of  tiiia 
resolution.     [Reading :  ] 

OCTOBKK  29,  1921. 
Vebnon  Campbell, 

Pohatan  Botel,  Wathington,  D.  C. 
Deab  Mb.  Campbell:  I  have  your  letter  of  tlie  25th,  and  in  reply  have  to 
advise  that  some  recent  developments  have  very  materially  affected  my  views, 
and  pending  further  enUghtenment  I  feel  that  I  can  interest  myself  only  from 
an  aseociational  standpoint. 

So  much  pressure  Is  being  brought  to  bear  that  I  shall  not  be  surprised  if 
the  matter  of  the  recent  resolution  adc^ted  at  Chicago  would  come  up  for 
reconsideration  at  the  forthcoming  annual  meeting  at  Chicago. 
Yours  respectfully, 

Fbanr  Qebbeb. 
Just  at  this  time  I  think  I  should  read  into  the  record  a  letter  and  reso- 
lution in  support  of  Mr.  Morrill's  statement.    I  was  not  acquainted  with  that 
gentleman.    But  I  have  a  letter  here  under  date  of  November  14. 1921,  from  the 
Michigan  State  Farm  Bureau.    [Reading:] 
"  Mr.  VEsnoN  Gaupbqx, 

"  PoKhatan  Hotel,  WaalUngton,  D.  C. 
"  Dear  Mb.  Campbell  :  Tour  letter  of  November  8d,  with  Inclosed  papers, 
^uly  noted. 

"The  Michigan  State  Farm  Bureau  stands  firmly  on  the  proposition  that 
there  should  be  no  discrimination  allowed  whatever  in  the  distribution  of 
canned  goods  or  any  other  products." 

I  wish  Mr.  Thome  was  here.     He  promised  to  come  bacit  this  afternoon. 
The  Chaibman.  We  have  no  way  of  requiring  his  attendance. 
Mr.  Campbkll  (reading)  : 

"  We  can  not  see  how  it  can  be  legal  to  prohibit  any  legitimate  oi^anlzation 
of  packers,  jobbers,  or  wholesalers  to  be  excluded  from  any  particular  class  of 
business. 

"  We  inclose  you  a  resolution  passed  by  our  executive  committee  which  covers 
this  point. 

"  Very  truly  yours, 

"  MiCHiQAH  State  Fabm  Bubeatj. 
"  James  Nicol,  President." 

The  resolution  reads  as  followa,  nnder  date  of  October  11,  1921 : 

{ResolutloD  adopted  by  tbe  eiecutiTe  cammltttte  of  tbe  MldUKaa-  State  Fann  Bareau 

Ott.   11,   1921.1 

Whereas  the  Michigan  State  Farm  Bureau  executive  committee  In  meeting 
assembled  at  Lansing,  Mich.,  October  11,  1921,  Is  agreed  that  free  and  unhin- 
dered distribution  of  food  products  is  of  economical  importance  to  the  farmers 
of  Michigan  :  Therefore  be  it 

Resolved,  That  the  executive  committee  of  the  Michigan  State  Farm  Bureau 
go  on  record  as  approving  Attorney  General  Daugherty's  stand  that  the  most 
free  and  unhampered  distributloa  of  food  products  shall  be  permitted  to  all 
recognized.  Interested  concerns. 

And  while  we  have  the  farm  bureau  matter  up,  I  want  to  read  a  letter  writ- 
ten to  me  by  J.  R.  Howard,  president  oC  the  American  Farm  Bureau  Feder- 
ation, under  date  of  Chicago,  III.,  November  5,  1921 : 
Mr.  Vebnon  Campbbu., 

Powhatan  Hotel.  Wathington,  D.  C. 

My  Deab  Mb,  Campbell  :  I  have  noted  very  carefully  your  letter  of  November 
2  with  its  Indostires,  and  have  given  carefui  thought  from  time  to  time  in 
the  past  to  the  padcers'  consent  decree.  At  various  times  1  have  voiced  ob- 
jection to  the  decree  as  having  overshot  the  mark.  What  we  need  is  not  a  limi- 
tation of  business  agencies,  but  the  widest  possible  extension  of  the  function- 
ings  of  all  agencies  In  the  freest  possible  manner,  and  I  have  always  considered 
tbe  decree  prevented  this. 

Recently,  however,  I  have  said  several  times  that  since  the  packer-control  bill 
-vesting  authority  In  the  Secretary  of  Agriculture  Is  so  soon  to  become  oper- 
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atlve  that  the  packers'  consent  decre«  should  not  be  interfered  with  nnttl  aucb 
time  as  the  Secretary  of  Agrlcultnre  completes  his  regulatory  machinery.  As 
soon  SB  this  la  done  the  ilecree  should  be  entirely  set  aside,  In  my  opinion. 
My  understanding  Is  that  Secretary  Wallace  will  have  his  machinery  In  oper- 
ation In  the  very  near  future.  It  Is  for  these  reasons  that  I  have  discouraged 
taking  any  active  part  In  having  the  decree  modltled.  If,  however,  the  Depart- 
ment of  Agriculture  is  to  be  materially  delayed  In  Its  work,  I  would  be  very 
glad  to  reconsider. 

Most  sincerely  yours. 

AUEBICAN  Fabu  Bubeait  Feobbation, 
J.  R.  HowABD,  President. 

I  feel  that  President  Howard,  of  the  American  Farm  Bureau  Federation, 
tias  very  definitely  stated  his  views  as  to  the  necessities  for  the  modification 
of  the  decree  at  the  earliest  possible  moment  after  the  Secretary  of  Agricul- 
ture has  completed  his  machinery. 

In  this  connection  I  want  to  say  that,  so  far  as  I  have  been  able  to  ascertain, 
the  wholesale  grocers— our  opponents — have  not  been  able  to  show  that  they 
represent  the  farming  interests  of  this  country  nor  the  producers.  If  they  do 
so  represent  these  elements,  why  Is  it  that  none  of  these  great  organizations 
have  appeared  here  In  opposition  to  a  modification  of  this  decree?  We  have 
about  40  big  cooperative  organizations  In  California,  and  none  of  them  have 
ai^ieared  here.  Mr.  Chase  rather  inferred  that  he  represented  the  dried-fruit 
iDterests  of  California,  As  a  matter  of  fact,  he  represents  the  California  Dried 
Fruit  Association,  which  is  an  organization  consisting  of  packers,  the  very 
element  of  which  we,  as  farm  leaders,  have  fought  for  years. 

The  Chaibmab.  Fruit  paclters? 

Mr.  Campbell.  Fruit  paclcers,  yes;  drle<l-fmit  packers.  That  crganization 
is  similar  in  Its  purposes  to  the  Canners'  League,  organized  for  the  purpose  of 
standardizing,  for  a  better  railroad  service,  and  for  other  purposes  which  are 
of  mutual  interest  to  both  the  coorieratlve  and  the  Independent  pacltfng  in- 
terests. I  can  state  without  fear  of  contradiction  that  neither  Mr.  McKinney 
nor  Mr.  Chase  represents  those  great  farm  organizationH  of  California.  They 
do,  however,  and  admit  that  they  do,  represent  the  fruit^acklng  interests  of 
California,  which  have  always  been  opposed  and  have  joined  hands  with  the 
wholesale  grocers  in  an  attempt  to  destroy  the  cooperative  movement  in 
California. 

Going  back  to  the  attitude  of  the  Western  Canners'  Association  in  this  mat- 
ter of  the  modification  of  the  consent  decree,  I  want  to  read  you  an  eitract 
from  the  address  of  President  E.  W.  Vlrden,  of  the  Western  Canners'  Associa- 
tion, at  their  meeting  last  spring.  I  have  a  copy  here  of  the  Canner,  a  repre- 
sentative oisan  of  the  canning  business,  under  date  of  April  30,  1921.  I  will 
esptain  that  Mr.  Virden  is  one  of  the  largest.com  canners  in  Iowa,  one  of 
the  most  Influential,  and  one  of  the  best  known  canners  In  that  district. 

Among  other  things  in  his  address.  President  Virden  said : 

"  One  other  item  In  the  cost  of  distribution  that  has  claimed  my  attention 
Is  the  practice  of  some  brokers — and  it  is  getting  to  be  a  common  request — in 
asiiing  for  on  Increase  of  commission  on  account  of  tiandllng  the  business  on  a 
split  brokerage.  This,  in  my  judgment.  Is  not  warranted.  I  have  nothing  to 
say  as  to  the  percentage  of  brokerage  to  be  paid,  as  I  conai<ier  that  a  matter 
to  be  determined  between  tlie  seller  and  his  agent.  But  ths  theory  that  t>ec8use 
It  takes  two  men  or  two  concerns  to  do  the  work  of  one  they  should  be  entitled 
to  extra  compensation  is  entirely  wrong.  During  times  like  these,  when  we  are 
all  anxious  to  sell,  we  are  apt  to  establish  practices  that  are  unwarranted  and 
that  are  hard  to  eliminate  when  once  established. 

■'Another  feature  of  distribution  which  has  had  a  very  marked  and  detri- 
mental effect  on  the  canned-foods  market  Is  the  elimination  of  the  meat  packers 
from  the  handling  of  canned  goods.  I  have  no  quarrel  with  the  grocery  joW>er 
and  recognize  in  them  a  true,  proper,  and  legitimate  source  of  di.itrlbution  of  all 
food  products.  By  every  fair  and  legitimate  means  I  wish  to  encourage  the 
most  cordial  and  loya!  trade  relations  lietween  them  and  the  members  of  our 
Industry;  but,  on  the  other  hand,  I  think  we  are  producers  of  large  lines  of 
human  food;  should  be  entitled  to  every  facility  of  economic  diBtrlbution  of 
tbem  to  the  consuming  public ;  and  that  the  public  should  be  entitled  to  procure 
them  through  every  available  channel  that  can  make  proper  distribution  of  tbem. 

"  In  the  present  situation  we,  as  an  Industry,  are  cut  off  Irom  one  of  the  large 
lines  of  distribution  entirely  and  are  faced  with  indifference  by  the  Jobber,  who. 
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through  tbese  times  of  deflation  and  contraction,  sa]^  plainly  we  are  not  going 
to  carry  atocbs,  but  will  only  bny  goods  as  we  need  Uiem,  thus  forcing  the 
caoner  to  not  only  produce  the  goods  bat  carry  them  until  the  time  they  are 
actually  needed  by  the  retail  trade.  I  submit  to  you  that  Is  not  legitimate  Job- 
bing and.  If  continued,  will,  I  fear,  force  the  canning  Industry,  much  against 
their  will  and  desire,  to  so  restrict  its  production  that  It  will  only  aim  to  pro- 
duce the  approximate  quantity  sold  as  futures,  which  would  tend  toward  short 
food  supplies  with  relative  higher  pricey,  or  to  try  to  develc^  some  other  means 
of  distribution  that  would  relieve  the  Industry  of  carrying  the  jobbers'  share  of 
the  load. 

■■  I  made  the  statement  in  November,  and  I  believe  (t  and  repeat  It  now,  that 
the  canning  industry  as  a  whole  is  more  ably  capltAlized  for  the  business  they 
are  organized  to  do  than  most  lines  of  business.  If  it  were  not  true,  we  would 
have  seen  many  failures  in  the  business  this  past  year.  But  they  should  not  be 
expected  to  hove  to  carry  the  entire  production  of  the  year  tor  months  and 
months  after  the  packing  season  has  closed,  as  many  of  them  have  bad  to  do  this 
year. 

"  Can  there  be  any  doubt  in  your  minds  that  if  the  meat  paebers  were  now 
handling  canned  foods  the  jobbers  would  be  so  indifferent  to  the  purchase  of 
tlieir. requirements?  My  opinion  is  that  they  would  have  bought  the  usual 
quaotities  they  buy  every  year  to  be  sure  to  have  the  quality  and  quantity  of 
the  goods  they  are  used  to  buylug  and  tiiat  that  their  trade  requires." 

To  further  show  the  attitude  of  the  canners  on  this  subject,  I  will  refer  you 
to  the  Indiana  Canners'  Convention.  That  was  held  on  November  3  last.  They 
adopted  this  resolution  after  a  thorough  discussion  of  all  the  points  Involved : 

"Resolved,  That  the  Indiana  Canners'  Association  is  taking  no  part  In  the 
present  fight  between  the  meat  packers  and  the  wholesale  grocers,  except  that 
we  do  go  on  record  as  favoring  American  freedom  to  the  estent  that  any  person, 
firm,  or  corporation  shall  be  allowed  perfect  freedom  to  produce,  manufacture,, 
or  distHbute  food  products  freely. 

At  this  point,  Mr.  Chairman.  I  would  like  to  Introduce  some  letters  from 
canners  who  have  not  gone  on  record  here.  If  it  is  agreeable  to  you. 

The  Chaibu&n.  You  submit  them  for  publication  in  the  record,  do  you? 

Mr.  Caufbeu..  Ves,  sir. 

The  Chaibhan.  Proceed. 

Mr.  Campbblu  If  it  is  not  necessary  I  will  not  read  all  of  these  letters. 

The  CuAiBuAK.  You  need  not  read  them  unless  you  want  to  or  some  of  tlie' 
counsel  here  insist.    If  they  insist  you  shall  read  them,  of  coarse. 

Mr.  Hebscheb.  If  Mr.  Campbell  will  read  the  names,  that  will  be  sufflclent. 

Mr.  Caupbell.  Here  is  a  copy  of  a  letter  that  was  sent  to  me,  written  by 
the  Colorado  Packing  Corporation  under  date  of  November  111,  192L    They  are 


Mr.  Bbekd.  To  whom? 

Mr.  Caupbbu.  It  is  a  copy  to  me,  but  it  Is  addressed  to  Hon.  Harry  M. 
Daugherty,  United  States  Attorney  General,  Washington,  D.  C. 
Judge  Haineb.  For  or  against? 

Mr.  Campbell.  They  are  for  modification — five  pages  of  It. 
(The  letter  referred  to  is  here  printed  in  full,  as  follows;) 

NOVEMBEB  10,  1921. 
Hou.  Habby  M.  Dauohebty, 

Altomev  General,  Washington.  D.  C. 

Sib;  Pursuant  to  your  notice  of  October  12  advising  you  would  receive  and 
carefully  consider  written  statements  on  the  proposed  modlHcation  of  tbe  so- 
called  packers'  consent  decree,  to  be  mailed  on  or  before  November  18,  we 
desire  to  submit  our  views  in  favor  of  the  modification  of  the  decree. 

We  have  no  connection  whatsoever  with  any  meat  packer,  and  the  views 
expressed  herein  represent  our  own  opinion,  which  has  not  been  influenced  by 
anyone  Interested  In  the  meat-packing  business,  nor  have  we  ever  Iwen  solic- 
ited by  any  meat  packer  requesting  our  support  or  influence. 

We  make  this  statement  at  the  outset  of  our  agreements  because  we  know 
tbat  the  Interests  among  the  wholesale  grocers  opposing  the  modification  of 
the  decree  are  using  every  possible  pressure  upon  the  canners  of  the  country 
to  force  tlie  canners  to  support  them  in  their  fight  against  the  meat  packers. 
Many  canneries  are  owned,  controlled,  and  oi«rated  by  wholesale  grocers, 
Willie  there  are  some  honest  caunM^  conscientiously  opposing  the  modification 
of  the  decree,  careful  Investigation  will  prove  that  a  large  proportion  of  the 
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members  of  the  cannlae  luduetiy  taking  this  position  nre  doing  so  because  of 
their  connection,  directly  or  indirectlj',  wltb  tbe  Jobbing  trade. 
We  are  opposed  to  the  present  decree  and  desire  It  modlQed  for  the  follow- 


.  First.  Because  the  cenners  and  producers  need  the  widest  possible  distri- 
bution. 

For  many  years  the  one  outlet  for  canned  foods  was  through  the  retail 
grocery  stores.  Less  than  1  per  cent  of.  the  meat  packers  ever  handled  canned 
foods.  During  recent  years,  througb  the  distribution  of  the  meat  packers,  tbe 
number  of  meat  markets  selling  canned  foods  increased  until  over  half  of  the 
meat  packers  were  distributing  our  products,  affording  an  outlet  never  before 
accessible.  The  wholesale  grocery  salesmen  seldom,  If  ever,  call  upon  the  meat 
markets,  and  the  argument  that  these  markets  will  still  distribute  canned  foods 
without  the  packers'  distribution  Is  not  well  founded  and  Is  proved  by  the 
utmost  total  curtailment  of  sales  of  canned  foods  by  meat  markets  since  the 
packers'  decree  was  entered. 

Tbe  argument  that  the  present  distribution  of  canned  fruit  and  vegetables  is- 
efficient  Is  disproved  by  the  recent  canvass  of  the  National  Canners'  Association 
showing  that  IS  per  cent  of  the  American  people  do  not  use  canned  food,  4S 
per  cent  of  the  people  only  use  canned  food  occasionally,  while  but  38  per  cent 
use  canned  food  freely.  It  is  a  well-known  and  undisputed  fact  that  the  more 
an  article  Is  advertised  and  the  broader  its  distribution,  the  greater  its  con- 
sumption. The  statement,  therefore,  that  the  distribution  through  the  meat 
paclters  does  not  increase  consumption  and  merely  switches  the  means  of  distri- 
bution from  the  wholesale  grocers  to  the  packers  ts  without  foundation  in  fact. 

Tbe  statement  that  the  meat  packers  distribute  their  own  product  and  not 
that  of  the  general  canner  Is  also  erroneous.  Tbe  meat  packers  bought  a  very 
large  percentage  of  their  requirements  from  independent  canners.  It  Is  true  a 
big  percentage  of  canoed  foods  sold  by  the  meat  packers  was  sold.und^r  their 
private  label,  but  this  is  also  true  of  90  per  cent  of  the  goods  handled  by  the 
larger  wholesale  grocers.  Our  own  sales,  for  example,  to  one  of  the  packers. 
Armour  &  Co.,  often  aggregated  25  per  cent  of  our  total  output,  and  in  addition 
we  sold  considerable  quantities  to  the  other  packers.  What  was  true  in  our 
individual  case  was  just  as  true  of  scores  of  other  independent  concerns. 

Through  a  custom  long  established,  the  canners  Of  the  country  have  always 
sold  a  large  proportion  of  thetr  entire  output  as  futures,  through  which  means 
they  Snaoced  their  business,  the  banks  loaning  them  the  necessary  money  for 
the  operation  of  their  plant^  by  the  assigning  of  such  future  contracts.  The 
fndustjy  has  never  been  sufBciently  financed  for  the  Indlvldusl  canners  to  pack 
and  carry  their  season's  output.  The  buying  of  these  futures  was  one  of  the 
principal  functions  of  the  wholesale  grocer. 

During  tbe  war  the  canners  of  the  country  came  to  the  front  gladly  with  the 
most  eeaentlal  contribution  to  the  winning  of  the  war.  Through  this  period 
the  profits  of  the  canners  were  limited  by  governmental  control,  while  the 
wholesale  and  retail  grocers  bad  no  such  limit  put  upon  them.  As  a  result, 
the  canner  during  these  war  years  had  no  opportunity  of  accumulating  any 
surplus. 

Immediately  after  the  war  the  Government,  In  spite  of  Its  promises  to  the  con- 
trary, dumped  minions  of  cases  of  canned  food  on  the  market,  in  many  In- 
stances at  half  of  the  original  cost,  and  at  the  best  far  below  the  cost  of  replace- 
ment, with  the  result  that  the  markets  of  the  country  were  flooded.  On  top  of 
this  came  the  depression  In  business  a  year  ago.  with  the  accompanying  deHn- 
tlon  in  all  values. 

During  this  depression  tlie  wholesale  grocers,  whether  wilfully  or  otherwise, 
failed  to  function  In  the  purchasing  of  canned  foods,  and  the  canning  Industry 
was  thrown  onto  the  rocks,  on  the  verge  of  bankruptcy.  It  will  take  years  for 
the  Idiwtry  to  recover  from  this  condition,  and  In  the  meantime  the  wholesale 
grocers  are  showing  an  utter  lack  of  willingness  to  assist.  They  have  refused 
to  buy  future  goods  and  are  buying  from  hand  to  mouth,  In  many  cases  trading 
backward  and  forward  among  themselves,  to  avoid  the  necessity  of  purchasing 
new  goods  from  the  producers. 

This  hand-to-mouth  policy  la  killing  the  consumption  of  canned  foods.  We 
know  in  some  cases  the  wholesale  grocers  have  gone  so  far  as  to  dedine  buei- 
ness  tendered  them  by  the  retail  trade  rather  than  to  purchase  the  needed  sup- 
plies. 
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result  that  the  1921  pack  o(  canned  fruits  and  vegetables  Is  greatly  curtailed 
and  less  than  one-half  normal.  The  quantity  of  canned  tomatoes  Is  not  over  25 
per  cent  and  no  fruit  or  vegetable  Item  will  exceed  the  50  per  cent  mark. 

This  condition  has  a  double  result ;  First,  the  fanner  is  selling  much  lesa 
produce  to  the  canner,  thus  cutting  down  his  income  and  consequently  his  pur- 
chasing power;  second,  with  the  curtailment  in  production  the  canner's  fixed 
charges  per  case  are  doubled,  thus  increasing  the  cost  of  canned  goods.  ;  This, 
coupled  with  the  Inevitable  shortage  that  Is  bound  to  occur,  will  result  in  the 
consumers  paying  a  much  higher  price  for  canned  food  than  would  be  the  case 
were  conditions  normal 

Never  In  the  history  of  the  country  was  economic  distribution  bo  Important, 
nor  has  there  ever  been  a  time  when  the  independent  canners  so  needed  in- 
creased and  improved  channels  for  distributing  the  canned  food  of  the  country. 
We  believe  the  Government  should  render  aU  assistance  possible,  and  Instead  of 
throttling  competition  should  encourage  every  possible  method  ot  distribution. 

Second.  We  are  opixwed  to  the  consent  decree  because  if  the  distribution  , 
through  the  meat  packers  is  eliminated  the  one  predominating  source  of  dis- 
tribution of  canned  foods  will  be  through  the  wholesale  grocers.  The  wholesale 
grocers'  associations  are  very  powerful  organizations,  whose  members  unques- 
tioDably  work  in  close  harmony  for  the  control  of  prices  and  markets.  We  have 
seen  circulars  sent  from  the  headquarters  of  both  the  national  and  southern 
associations  proving  this  beyond  a  doubt.  If  we  are  correctly  informed,  the 
officers  of  the  southern  association  were  brought  before  the  Department  of 
Justice  several  years  ago  for  the  violation  of  the  Sherman  Act. 

We  enumerate  below  a  few  of  the  results  of  the  unwarranted  activities  of 
the  grocers'  associations : 

Through  united  action  the  two  associations  have  attempted  to  force  a  guar- 
anty contract  upon  the  canners  whereby  the  canners  must  guarantee  the  de- 
livery under  future  contracts  notwithstanding  the  possibility  of  crop  failures. 

Through  the  same  methods  they  have  succeeded  In  preventing  the  passage  In 
Congress  of  a  bill  desired  by  the  Bureau  of  Chemistry  and  the  independent  can- 
ners providing  for  the  printing  of  the  name  of  the  packers  on  all  labels,  whether 
the  labels  are  those  of  the  packer  or  the  distributor. 

They  have  also  succeeded  In  prevening  the  successful  maintenance  by  the 
National  Canners'  Association  of  the  sanitary  Inspection  of  canned  foods;  their 
opposition  being  based  on  the  Seal  of  Inspection  which  was  to  be  placed  on  each 
can  passing  Inspection,  as  such  a  seal  limited  the  contf^il  the  jobbers  have  of 
the  trade  through  their  private  and  advertised  labels. 

The  only  possible  way  to  stop  further  Inroads  and  prevent  a  monopoly  of  the 
distribution  of  canned  foods  by  the  wholesale  grocers  Is  to  permit  competitive 
oi^anizatlons,  such  as  the  chain  stores  and  the  mest  packers,  to  continue  the   , 
distribution  of  our  products. 

The  wholesale  grocer  Is  fighting  the  chain  store  system  as  hard,  though  not 
as  openly,  as  they  are  the  meat  packers,  their  one  Idea  being  to  crush  oppo- 

If  a  business  can  not  stand  legitimate  competition,  then  there  Is  no  warrant 
for  its  existence,  and  if  the  wholesale  grocers  can  not  maintain  their  business 
in  face  of  the  competition  of  the  meat  packers,  then  this  method  of  distribution 
is  doomed  whether  the  packers'  decree  stands  or  falls. 

Those  opposing  the  modiflcation  of  the  consent  decree  base  their  arguments 
on  the  statement  that  if  the  meat  packers  are  permitted  to  handle  canned  food, 
tiiey  will  eventually  control  the  distribution  of  food  in  the  United  States.  They  . 
overlook  entirely  the  fact  that  by  the  elimination  of  the  competition  of  the  meat 
pacberB  there  Is  danger  of  the  same  sort  of  monopoly  through  the  control  of  the 
distribution  of  food  by  the  wholesale  grocers.  We  contend  and  Insist  that  there 
is  ample  room  In  this  country  for  both  sources  of  distribution  and  that  both 
are  essentia!  and  vital  to  the  economic  welfare  of  the  American  people. 

Third.  We  are  opposed  to  the  consent  decree  because  it  limits  the  scope  of 
business  Into  which  an  individual,  partnership,  or  corporation  may  engage.  We 
believe  such  a  doctrine  Is  un.Amerlcan.  If  the  meat  packers  are  forbidden  to 
sell  canned  foods,  or  to  produce  them,  then  why  should  the  wholesale  grocers 
he  permitted  to  own,  control,  or  operate  canning  factories?  Why  should  a  canner 
be  permitted  to  conduct  a  brokerage  business?  Then,  one  step  further,  why 
should  a  farmer  be  allowed  to  operate  a  canning  plant? 

Those  opposing  the  modification  of  the  consent  decree  argue  that  the  return 
of  tlie  packers  Into  the  manufacturing  end  of  the  food  business  v»i!l  in  time 
eliminate  the  independent  canners.    We  deny  this  charge.    We  have  had  ex- 
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perlence  with  the  competition  of  the  meat  packers  In  the  canning  business. 
We  have  always  found  them  fair  and  square  in  their  methods;  in  fact,  their 
competition  Is  much  less  serious  than  the  scores  of  small  under-flnasced  can- 
ners,  who,  on  account  of  financial  pressure,  often  sell  their  product  for  less 
than  the  cost  of  production.    This  was  never  true  of  the  meet  packers. 

We  believe  the  consent  decree  is  in  constraint  of  trade ;  It  plays  directly  Into 
the  hands  of  a  special  class,  the  wholesale  grocer,  at  the  expense  of  the  fanner, 
the  consumer,  and  the  manufacturer. 

We  favor  the  control  of  big  business,  not  the  destruction  of  big  business. 
With  the  new  law  the  meat  packers  are  under  Government  control,  which  we 
believe  Is  an  ample  safeguard  against  unfair  practices. 

With  the  ^lendld  facilities  for  distribution,  both  at  home. and  abroad,  the 
meat  packers  are  tn  position  to  render  a  great  service  tn  distribution.  Their 
policy  U  to  handle  a  big  volume  on  a  narrow  margin,  end  such  a  policy  must 
and  does  work  «dvantageou sly  to  the  gain  of  either  or  both  the  producer  and 
the  consamer,  the  claims  of  the  wholesale  grocers  notwithstanding. 

We  earnestly  ask  your  favorable  consideration  of  the  proposed  recommenda- 
tion to  the  court  Cor  a  modification  of  the  decree,  whereby  the  meat  packers 
may  again  be  permitted  to  handle  unrelated  lines. 
Yours  respectfully, 

The  Golobado  Packing  Cobforation. 

Mr.  Caupbell.  Here  is  a  resolution  by  the  American  National  Live  Stock 
Association  which  probably  some  of  you  have  seen,  but  It  was  sent  to  me  under 
date  of  August  26,  1921.    Ihey  are  for  modification.    [Reading:] 

1  Salt  I^kb  City, 


"  Whereas  the  consent  decree  entered  February  27,  1920,  In  the  Supreme 
Court  of  the  District  of  Columbia,  In  the  case  of  the  United  States  of  America, 
petitioner,  v.  Swift  &  Co.  and  others,  defendants,  the  Chicago  packing  com- 
panies known  as  the  Big  Five,  together  with  their  owners  and  all  affiliated 
corporations,  were  '  perjwtually  enjoined  and  restrained  from  •  «  •  ownii% 
or  operating  •  •  •  any  retail  markets  In  the  United  States,'  except  such  as 
may  be  located  at  their  several  plants  and  maintained  primarily  tor  the  ac- 
i^omniodatlon  of  their  employees;  and 

"  Whereas  we  believe  the  present  system  of  distribution  of  meats  and  meat 
products  at  retail  to  be  Inedlclent  and  uneconomical,  and  that  it  results  in  the 
exaction  from  the  public  of  such  excessive  prices  as  to  reduce  materially  the 
volume  of  consumption :  Now,  therefore  be  it 

■'  Retolved.  By  the  American  National  Live  Stock  Association,  at  its  midyear 
meeting  at  Salt  Lake  City,  Utah,  August  26-27,  1921,  that  we  place  oursrfvea 
on  record  as  favoring  the  entrance  Into  the  retail  meat  trade  of  the  Big  Five 
in  order  that  the  present  system  be  placed  on  a  more  economical  basis,  and 
that  we  urge  all  packers  not  affected  by  the  said  decree  to  engage  in  the  retail 
trade,  and  pledge  them  our  moral  support;  and.  be  it  further 

"  RcBolved.  That  a  committee  of  three  members  be  appointed  at  an  early  date 
by  tJie  president  of  this  association  for  the  purpose  of  conferring  with  the  pack- 
ing companies,  parties  to  the  above-mentioned  suit,  with  the  object  of  obtaining 
their  consent  to  the  reopening 'of  the  case  and  the  reclssion  of  that  portion  of 
the  decree  by  which  they  are  prohibited  from  engaging  In  the  retail  meat  trade." 

Mr.  Camfbbll.  I  have  two  letters  here  from  sardine  packers  of  Eastport.  Me. 

The  Chaibuan,  Well,  If  they  are  repetitions,  only  put  one  in. 

Mr.  Caupbell.  They  are  not  repetitions. 

Mr.  Breed.  Mr.  Campbell,  is  the  live-stock  resolution  on  the  subject  of  inodl- 
flcatton? 

Mr.  Campbell.  Yes;  the  live-stock  resirtutlon  Is  on  the  subject  of  mo<lificatlon. 

Mr.  Bbezd.  On  the  stockyards  provision  or  the  unrelated  products? 

Mr.  Caupbell.  I  think  he  can  read  that  out  of  the  record  without  asking  me 
these  questions. 

The  Chaieman.  If  you  Introduce  it,  let  Mr.  Breed  look  at  It. 

(Resolution  banded  to  Mr.  Breed.) 

Mr.  BbeQ).  This  relates  to  allowing  the  packers  to  go  Into  the  retail  meat 
trade.    1  just  want  to  call  that  to  your  attention. 
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Mr.  CuiPBBLL.  I  mlgbt  say  In  paBSln?,  on  this  qucBtlon,  to  this  committee 
that,  ao  far  as  we  are  concerned,  we  are  lined  up  with  anybody  that  wantB  to 
kQock  the  decree  out  entirely,  and  we  don't  care  whether  they  want  to  amend  It 
one  way  or  the  other,  so  we  can  get  a  wedge  into  the  thing  and  bust  it. 

Here  is  a  wire  for  the  Denalr  Fruit  Bxcbange,  under  date  of  November  16, 
1921,  from  Modesto.  Oalif.  I  sm  not  acquainted  with  these  people  at  all,  but  tlie 
wire  was  aent  to  me.  It  was  addressed  to  Hon.  H.  M.  Dangherty,  Attorney 
General.     [Heading;] 

"  This  organization  of  fruit  growers  respectfully  aslis  modification  of  pack- 
ers' decree  permitting  them  to  purchase  and  distribute  fruits  for  domestic 
and  foreign  trade.  Injustice  of  packers'  decree  adding  to  grave  problems  dis- 
tribntlon  faced  by  prodocers,  this  State,  who  are  now  dependent  upon  extor- 
tionate system  of  wholesalers,  whose  inefficiency  very  apparent  during  past 
year,  retarding  distribution  Eeriously.  Fostering  of  cooperative  organizations  by 
Republican  Party  leads  us  to  hope  you  will  modify  packers'  decree,  which  is  of 
benefit  only  to  wholesalers'  food  trust,  at  expense  of  all  producers  and  con- 
sumers, 

"  Denaib  Fbuit  Bschanoe, 
"  W.  F.  Commons,  Secretary." 

Here  is  one'  from  a  bank  down  in  that  district  addressed  to  Hon.  H.  M. 
Daugberty. 

The  Ghaibman.  Was  that  one  of  the  banks  that  you  quoted,  Mr.  Gray? 

Mr.  Qrat.  No. 

Mr.  Caupbelu  But  I  will  Just  put  it  in.  I  do  not  care  to  read  it.  I  could, 
of  course,  Introduce  hundreds  of  that  sort  of  thing,  but  I  don't  want  to  fill  the 
records  up  like  my  wholesale-grocery  friends. 

(The  tel^ram  is  as  follows;) 

"  Active  participation  of  pacltera  in  purchase  and  domestic  distribution  of 
California  fruits  only  salvation  of  growers  of  this  State  in  disposing  of  Increasing 
tonnage  during  years  of  normal  production,  besides  creating  [:on^>etition  neces- 
sary to  maintain  conservative  anlfomi  prices,  thereby  increasing  consumption 
and  avoiding  speculative  and  monopolistic  features  of  wholesalers'  system  dis- 
tribution, benefiting  both  producer  aod  consumer.  Delay  In  xtermlttlng  packers 
to  market  fruits  and  by-products  causing  heavy  financial  loss  to  Caiifornia  fruit 
growers. 

"  Pboplbs  Stats  Bawk.  Turlock,  Cal., 
"  By  Rot  C,  Wbavbb,  Ca»Mer." 

Mr.  Campbell.  Here  is  a  letter  from  L.  D.  Clark  &  Son,  Eastport,  Me.,  under 
date  of  December  3,  1921.  These  people  are  large  sardine  packers,  probably  the 
largest  In  that  district.  They  are  for  modification.  I  don't  think  It  Is  necessary 
to  read  that  whole  letter,  but  I  will  put  it  In  the  record. 

(The  letter  reads  as  follows:) 
Vernon  Cakfbbix, 

Watkington,  D.  C. 

Deab  Sib;  As  we  are  one  of  the  largest  independent  packers  of  American 
sardines,  we  are  de^ly  Interested  in  the  hearing  now  going  on  in  Washington 
in  regard  to  what  Is  known  aa  the  packers'  decree,  for  same  to  be  set  aside 
or  entirely  modified.  At  the  time  this  decree  was  issued,  the  packers  had  In- 
creased their  purchase  of  American  sardines  to  around  500,000  cases  per  year. 
Also  at  that  time  was  arranging  to  do  a  large  export  business  bat  was  dropped 
along  with  their  domestic  trade,  which  was  a  sad  blow  for  the  American  trade, 
another  ^ctor  which  meant  a  lot  to  us  while  they  were  selling  sardines.  In 
this  way  the  packers  were  in  the  market  every  day  in  the  year ;  the  whole- 
sale grocer  only  from  time  to  time,  and  then  If  the  prices  did  not  suit  thein, 
would  say,  "  not  Interested."  You  will  probably  have  the  Seacoast  Canning 
Co.  represented  at  the  hearing  and  In  favor  of  keeping  the  decree  In  force, 
as  their  president,  Mr.  Whltmarsh,  Is  also  president  of  the  Francis  H.  Legget 
Co.,  New  York,  and  connected  with  one  of  the  wholesale  grocers'  associations. 
Their  selling  agent,  U.  H.  Dudley  &  Co.,  New  York,  is  also  a  large  stock- 
holder In  the  Seacoast  Canning  Co.  and  we  are  told  Is  a  member  of  the  grocers' 
association.  Therefore  the  Seacoast  Canning  Co.  In  a  way  is  a  subsidiary 
company,  the  same  as  tha  Marshalltown  Canning  Co.,  of  Marshalltown,  Iowa, 
owned  by  one  of  the  grocers'  associations,  and  a  lot  more  that  will  be  In  favor> 
of  the  decree.     Therefore,  Mr.  Campbell,  we  pray  that  the  Government  will 

101416—22 45 


:v  Google 


704  FACKEBS'  CONSENT  DECBEE. 

aet  aside  this  decree  entirely  or  raodlty  same  ho  as  to  glre  oh  all  a  chance  ai 
well  as  the  subsidiary  compantes  to  sell  our  goods  to  an;  one  that  cares  to  deal 
In  our  products,  as  you  know  competition  Is  the  life  of  trade.  The  blgKeet  bowl 
put  up  hy  the  grocere  was  that  the  packers  sold  at  lowest,  and  God  koows 
with  the  prices  the  people  have  been  paying  for  the  last  five  years,  they  should 
not  be  deprived  of  any  source  that  tends  to  reduce  the  cost  of  living.  Saow- 
ins  you  will  weigh  the  evidence  at  this  hearing  and  all  personal  letters  and 
give  your  unbiased  decision,  we  await  the  verdict  with  Interest. 

With  best  wishes,  we  remain. 
Tours  very  truly, 

L.  D.  OuBK  &  Son. 
Per  AnoBEW  Clabk. 

Mr.  Campbell.  Here  la  a  letter  under' date  of  October  31,  from  Eastport,  Mft, 
written  to  me  by  a  man  by  the  name  of  George  H.  Godfrey,  a  statement  of  the 
effect  of  the  packers'  decree  upon  that  Industry  up  there,  and  I  think  It  should 
go  into  the  record. 

(The  letter  reads  as  follows :) 

Eabtpokt,  Mb.,  October  31,  tail. 
til.  Vebhon  Gaupbell, 

WaaMngton,  D.  C. 

Deab  Sib  :  Tonr  letter  of  the  20th  instant  to  Holmes  Co.,  Robblnaton,  was 
mailed  to  me  by  Mr.  Holmes  to  read  and  to  write  you  any  Information  I  had 
to  offer  regarding  the  "  packers'  decree,"  and  will  say  I  am  selling  sardine 
supplies,  such  as  cottonseed  oil,  oUve  oil,  salt,  coal,  etc.,  also  during  1916. 
1917,  1918,  1919,  and  1920  was  resident  buyer  of  sardines,  etc.,  for  the  Central 
Brokerage  Co.,  Chicago,  under  their  old  management  (have  no  connection  wUh 
the  new  managers)  and  tmught  thousands  of  cases  each  year  for  the  packers, 
and  when  they  (the  packers)  dropped  out  entirely  the  latter  part  of  1920  it 
was  a  sad  blow  to  the  sardine  business,  as  they  all  must  have  bought  yeari; 
around  500,000  cases,  some  of  the  sardine  packers  say  more,  and  the  wholesale 
grocers  never  can  make  up  this  loss.  They  don't  distribute  Uie  way  the  packers 
do  and  never  will,  as  the  packera  cover  every  town  In  a  county  and  talk 
sardines  along  with  their  other  lines.  The  grocer  don't  so  much  for  the 
simple  reason  they  have  five  times  the  line  to  offer,  and  with  the  tnajorlty 
of  them  sardines  are  a  second  consideration.  They  talk  teas,  coffee,  etc.,  that 
show  a  large  profit.    Sardines  as  a  rule  are  sold  dose. 

I  know  every  packer  In  the  sardine  business  for  the  last  25  yeara,  and  during 
this  year  when  tallfing  shop  with  them  they  always  bring  up  the  packers'  decree 
'  and  say  it  was  a  knock-out  blow  to  sardines,  and  well  do  I  know  it.  I  don't 
see  how  they  pulled  off  this  stunt.  It  Is  nothing  but  class  legislation  and 
would  not  stand  law,  but  with  other  laws  they  have  pulled  off  in  the  last  three 
years  we  should  not  be  surprised  at  anything. 

The  Maine  delegation  are  for  the  packers  solid,  as  you  know  through  Senator 
Femald,  but  Just  as  well  to  have  letters  from  the  sardine  packers. 

I  met  R.  T.  Peacock,  of  Lubic,  this  morning  and  he  had  not  received  anj 
letter  from  you,  but  would  write  Daugherty  to-day,  and  also  see  the  other 
packera.  He  said  he  would  also  write  Senator  Hale,  but  not  necessary  to  write 
E^mald,  as  he  was  In  Washington  the  day  Femald  addressed  the  Senate  in 
favor  of  the  packers. 

Am  inclosing  you  a  list  of  the  sardine  packers  that  would  have  weight  in  this 
matter  (as  they  are  In  polt(ICB)  In  case  you  overlooked  some.  We  have  the 
Maine  Sardine  Association  (office  In  Eastport)  and  Peacock  told  me  they  toot 
up  this  matter  three  weeks  ago  and  wrote  in  as  a  body,  but  letters  direct  much 
better. 

Central  Brokerage  Co.  would  not  be  any  help,  as  the  new  management  don't 
do  very  much  In  sardines,  only  a  few  carloads  per  year.  The  old  rftglmfr 
was  some  hustlers. 

Anything  I  can  do  for  you  down  this  section  let  me  know  and  will  gladly  do  it. 

Trusting  you  will  succeed  in  setting  aside  this  decree  entirely,  J  remain. 
Tours  truly, 

Geo.  H.  GonFBiT. 

Mr.  Campbell.  I  have  an  editorial  here,  which  I  will  not  read  into  the  record, 
by  this  man  Judge.  I  had  intended  to  read  it  into  the  record,  but  he  wrote 
such  a  goodletter,  which  I  read  this  morning,  that  I  think  It  Is  not  worth  while 
reading  his  article  Into  tJie  record. 
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I  want  to  state  to  the  committee  tbat  there  are  two  Joursale  in  the  United  . 
States  that  are  practically  exduiively  devoted  to  the  canners  of  thla  country : 
One  Is  the  Canning  Trade,  of  Baltimore,  and  the  other  is  the  Canner,  pub- 
lished at  Chicago.  These  two  trade  papers  have  both  been  voicing  the  sentiment 
ol  the  csnners.  Both  are  very  strong  in  the  matter  at  modification  of  this 
decree.  Tfaey  have  a  nation-wide  clrcitlatlon,  and  these  magazines  are  sub- 
scribed for  by  practically  all  the  c.mners  in  tliis  country, 

Mr.  Bbekd.  What  are  the  names  of  the  Journals? 

Mr.  CAMPftELL.  The  Canner,  of  Ch  cugo,  and  the  Canning  Trade,  of  Baltimore. 
And  In  support  of  my  statement  of  this. fact  I  will  read  a  short  editorial  written 
by  James  J.  Mulligan,  editor  of  the  Canner,  of  Chicago.  The  date  of  this  ts 
October  6. 

Mr.  Bbeed.  Is  that  the  Judge  paper,  Mr.  Campbell? 

Mr.  Campbell.  Ho;  the  Canning  Trade  Is  the  Judge  paper.     [Reading:] 

"  Cauners  favor  the  wiping  out  of  the  consent  decree,  by  which  the  Chicago 
meat  packers  quit  buying  and  dlstributiog  canned  foods,  because  they  are  con- 
vinced that  the  elimination  of  this  big  buying  power  and  Its  extensive  machin- 
ery for  economical  distribution  narrowed  the  outlet  for  canned  foods,  thereby 
widening  the  gap  between  the  paclcer  and  the  people  who  consume  the  packers' 
products. 

"  Canners  feel  that  tbe  industry  would  not  have  experienced  sucb  acute  de- 
pression had  the  meat  packers  been  actively  bnying  and  as  actively  distributing 
canned  foods,  and  advertising  them  in  the  domestic  market  and  exporting  them 
to  foreign  countries. 
. "  They  feel  that  with  more  competition  at  both  the  buying  and  wholesaling 
ends  of  the  business  canned  foods  would  cost  the  retailer  and  likewise  the  con- 
sumer less,  and  therefore  tliat  consumption  would  increase. 

"  The  canner  wants  larger  demand  for  canned  foods,  and  believes  that  more 
economical  methods  of  distribution  would  bring  It  about. 

"And  he  does  not  take  much  Btoch;  in  the  idea  that  tbe  meat  packers  are  going 
to  monopolize  either  the  canning  of  foods  or  their  distribution.  He  doesn't 
believe  at  all  that  the  reentry  of  the  Big  Five  in  the  canned  goods  business 
will  put  the  Jobbers  out  of  business.  He  does  not  want  anything  of  tbe  kind  to 
happen." 

I  C0UI4  quote  you  articles  at  greater  length  written  by  the  editors  of  The 
fanner  in  Chicago,  much  more  emphatic  than  that  one,  but  I  will  not  fill  tbe 
record  up  with  those  matters.  I  think  that  brings  me  down  to  the  question  of 
monopoly. 

As  I  predicted  in  my  atatem^it  at  the  start  of  this  hearing,  the  committee 
would  ngaln  and  again  hear  assertions  and  assumptions  and  presumptions  of 
monopoly,  but,  as  I  also  predicted,  any  statement  of  actual  facts  In  support  of 
Ruch  charges  would  be  sadly  lacking.  Man;  of  those  who  testified  assumed 
at  the  outset  that  the  so-called  Big  Five  meat  packers  are  In  a  combination  or 
monoiwly  In  the  handling  of  meats.  If  they  are,  the  Government  should  prose- 
cute them  criminally,  as  was  done  In  1912  at  Chicago,  when  after  a  trial  of 
several  months  involving  all  the  claims,  lately  renovated  by  the  Federal  Trade 
Commission,  a  Jury  found  them  not  guilty.  I  understand  that  trial  involved 
the  buying  of  live  stock  and  the  selling  of  meats  and  tbe  making  of  prices  In 
combination  or  agreement.  If  the  Government  had  the  facts  then  as  they 
claim,  why  were  they  found  not  guilty?  If  the  Government  has  the  facts  now 
showing  monopoly,  why  do  they  not  prosecute  them  and  not  Injure  the  entire 
public  by  putting  them  out  of  business?  There  are  laws  which  forbid  con- 
tracts and  agreements  in  restraint  of  trade  (Sherman  Act),  unfair  methods  of 
i-onipetltlon  (Federal  Trade  Commission  act),  discriminatory  price  making 
and  tying  contracts  (Clayton  Act).  Surely  these  laws  are  ample  to  control 
monopoly  or  monopolistic  tendencies,  and  I  submit  that  Is  the  American  method 
of  handling  these  matters,  rather  than  by  grant  of  monopoly  to  one  class  and 
denial  to  others  of  the  right  to  pursue  a  lawful  business. 

pBoor  or  MONOPOLY. 

Those  who  have  opposed  modification  of  this  decree  have  not  presented  one 
single  Instance  or  one  fact  proving  or  tending  to  prove  that  an  agreement, 
combination,  contract,  or  understanding  In  restraint  of  trade  exists  between 
the  defendant  packers.  There  is  not  one  fact  here  from  which  It  could  be  in- 
ferred that  they  were  not  In  keen  and  active  competition  with  one  another  as 
well  aa  with  every  wholesale  grocer  in  both  buying  and  selling  wholesale 
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'grocerj-  Items.  Such  beiag  trne,  let  as  stop  talking  about  the  Big  Five  and 
the  packers  and  their  control  and  what  thejr  do.  Let  us  look  at  each  on« 
separately  as  we  do  each  wholesale  grocer  In  spite  of  the  wholesale  grocers 
national  and  southern  associations  asd  State  associations  and  local  jnfonnal 
associations  and  rei^onal  secretsries.  If  this  committee  would  ask  them  for 
data  as  to  the  amount  of  rice,  coffee,  prunes,  flour,  or  tomatoes  handled  by  the 
five  largest  wholesale  grocers  in  the  country  a  tendency  toward  monopoly 
might  likewise  be  established.  But  they  say  the  five  largest  wholesale  grocers 
are  tn  competition  with  one  another.  So  are  the  Ave  packers  in  "competition. 
Where  is  one  lota  of  legal  proof  they  are  not?  The  GoTemment  in  its  petiiion 
In  this  case  did  not  charge  otherwise. 

All  that  the  claims  of  the  wholesale  grocers  amount  to  is  a  claim  of  fear 
of  monopoly,  the  possibility  of  monopoly,  and  the  tendency  toward  monopoly, 
i;  this  committee  will  take  the  Yearbooks  of  the  Department  of  Agriculture 
and  consider  the  production  of  food  crops  of  this  country  they  will  see  ho» 
absurd  any  such  argument  Is  when  the  totals  are  considered. 

Now,  T  have  here  a  copy  of  n  final  report  on  meat,  prepared  by  a  Bubcom- 
mittee  appointed  by  the  standing  committee  on  trusts,  presented  to  the  Parlia- 
ment by  command  of  His  Majesty.    This  Is  from  London,  1^1. 

The  Chaibmas.  Just  how  Is  that  material,  Mr.  Campbell? 

Mr.  Cavpbbx,  On  the  question  of  monc^joly.  You  are  talking  about  mo- 
nopoly.   They  are  argnlng  monopoly,  and  I  want  to  show  there  Is  no  monopoly. 

The  Chaibuait.  Well,  Is  that  of  meats? 

Mr.  Caupbell.  It  doesn't  say  so. 

Judee  Haiseb.  Bearing  on  that? 

Mr.  Campbeli-.  It  doesnt  say  so :  It  doesn't  say  anything  about  meats. 

The  Chaibmah.  We  don't  care  to  go  Into  the  consideration  of  the  question  of 
monopolies  on  meats. 

Mr.  Caupbell.  Welt,  this  does  not  refer  to  meats  evidently.  It  aoys  notbin; 
altout  meats  In  here.    That  which  I  would  like  to  read  Is  not  very  much. 

The  CHAiEMAtf.  How  much? 

Mr.  Campbell.  About  four  lines. 
'     The  Chaibuah.  Very  well,  read  It.    Let  It  go  in. 

Mr.  Bbeed.  Is  It  the  English  Parliament? 

Mr.  Campbell.  Tes.    They  made  an  investigation  of  the  packers,  it  sajs. 

The  Chaibmah.  I  think  It  bears  on  the  Big  Fiye.  though. 

Mr.  Campbelt.  (reading) : 

"  We  are  not  concerned  as  to  whether  there  is  or  is  not  a  trust  among  tbe 
packers  In  the  IJnited  States  as  regards  their  home  trade,  but  the  evidence 
given  to  us  tends  to  show  that  free  competition  for  the  eiport  trade  to  this 
country  rules  both  between  the  Big  Five  and  the  Independents,  and  between 
the  firms  composing  the  Big  Five:  there  was  no  sign  of  any  common  action 
between  the  agents  of  the  American  packers  In  the  United  Kingdom. 

Judge  Haineb.  The  decree  prohibits  the  esportatlon  of  unrelated  prodocts. 

Mr.  Campbell.  My  understanding  of  this.  In  reeding  this  thing  over,  is  thst 
on  account  of  the  investigations  had  In  this  country,  that  the  OovernmNit  of 
England  was  desirous  of  finding  out  whether  there  was  any  combination  in 
fact  as  between  those  Big  Five,  and  they  say  there  Is  none. 

Mr.  Babbptt  {of  the  Federal  Trade  Commission).  I  suppose  if  thst  has  bfo 
admitted,  Mr.  Chairman,  the  commission's  representatives  will  be  permitted  t" 
comment  on  It?  | 

The  Chaibmas.  On  that  British  document? 

Mr.  Babbett.  Yea. 

The  Chaibman.  Surely. 

Judge  Haineb.  Tes ;  and  If  you  have  any  speeches  made  over  In  London  vf 
would  like  to  hear  them — as  promoting  trade  between  foreign  nations. 

Mr.  Campbell.  Mr.  Herscher  made  a  statement  In  regard  to  sugar  handled  by 
Armour  &  Co.  tn  an  effort  to  show  that  there  was  coercion  used  by  Armoor  i  . 
Co.  In  the  sale  of  products.    Now.  this  looked  to  me  like  It  might  be  a  aerlon? 
offense  and  one  worth  examining  Into,  so  on  December  6  I  wired  Armour  &  Cn- 
of  Chicago,  a  night  letter,  as  follows: 

"  Mr.  Herscher  stated  to  Interdepartmental  committee  Investigating  modlflwi- 
tlon  consent  decree,  'Armour  &  Co.  owned  the  Llewellyn  Bean  Co.,  of  Mlchtgno, 
and  durlfg  the  season  of  1920  we  all  know  that  In  the  first  five  or  six  montha 
the  transportation  from  New  York  west  was  exceedingly  difficult ;  It  Is  well 
understood  In  the  trade  that  Armour  &  Co.,  through  their  people,  came  to  New 
York  and  purchased,  so  it  is  stated  here.  100  carloads  of  sugar  from  one  of  ih'* 
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refiners,  a  rwpectable  firm,  and  delivery  was  made  to  tills  beau  company  in 
Michigan;  it  was  stored  with  them.  The  salesmen  for  Armour  &  Co..  who  were 
celling  Armour's  products,  would  say  to  a  prospective  customer,  "  I  have  got 
some  sugar  stored  at  such  and  such  a  plaee,  and  you  can  have  some  provided 
you  buy  from  me  such  and  such  commodities."  Further  stated,  in  substance, 
no  legitimate  wholesaler  could  have  secured  such  quantity  oE  sugar  during 
shortage  in  spring  ot  1S20,  taken  it  West,  and  stored  it  and  sold  their  commodi- 
ties In  that  way.  That  a  suit  against  the  Llewellyn  Bean  by  sugar  refiner 
for  $120,000  now  pending  Michigan  courts.  Feel  committee  should  have  definite 
and  positive  information  regarding  this  transaction.  Would  you  object  to  wiring 
me  full  facts!' 

"  Vebnon  Campbell, 

"Poivhatan  Hotel." 
\Veli,  that  was  on  the  6th.    On  the  8th  Anuour  &  Co.  wired  me— I  am  not  try- 
ing to  protect  Armour  &  Co.,  but  I  am  trying  to  carry  out  my  part  of  the  pro- 
gram in  defending  this  thing  on  the  monopolistic  grounds.    This  was  addressed 
to  me: 

VCBNON   CaMPSELL, 

Powhatan  Hotel,  M'aahington,  li-  C: 
.Answering  your  wire  of  December  6,  Armour  &  Co.'s  ownership  In  Llewellyn 
Bean  Co.  never  exceeded  51  per  cent,  and  the  buying  and  selling  operations  of 
the  Llewellyn  Bean  Co.  were  at  all  times  under  the  sole  direction  and  super- 
vision of  F.  E.  Llewellyn,  president  and  general  manager,  who  owned  49  per 
cent.  Armour  &  Co.  did  not  at  auy  time  purchase  sugar  in  any  amount  in  New 
Yorli  or  elsewhere  for  or  on  account  of  the  Llewellyn  Bean  Co.,  nor  did  the 
IJewellyn  Bean  Co.  at  any  time  buy  or  receive  sugar  from  or  through  Armour  & 
C^o.,  nor  did  Armour  &  Co.  at  any  time  purchase  sugar  and  store  it  at  or  with 
the  Llewellyn  Bean  Co.  from  January  1, 1920,  to  June  30, 1820.  on  which  latter 
date  the  Llewellyn  Bean  Co.  discontlmied  handling  sugar.  The  Llewellyn  Bean 
Co.  sold  35  cars  of  sugar,  principally  in  earload  lots,  to  canning  factories  and 
othei-s,  delivery  being  promptly  on  arrival  of  car,  and  at  no  time  were  more 
than  one  or  two  cars  carried  In  warehouse.  All  purchases  of  sugar  by  Llewellyn 
Bean  Co.  were  made  on  contract  or  in  the  open  market  from  various  brokers 
(ir  refiners,  and  there  ts  no  record  of  their  buying  at  any  one  time  hundred  cars  of 
augar  in  New  Yoric  or  elsewhere.  Armour  &  Co.'s  salesmen  did  not  at  any  time 
or  place  sell  or  offer  to  sell  sugar  of  their  own  or  of  others  conditioned  upon  the 
huyer  purchasing  simuitaneonsly  or  otherwise  Armour  or  paclilng-house  prod- 
buyer  purchasing  simultaneously  or  otherwise  Armour  or  packinghouse  prod- 
ucts. All  sugar  purchased  by  Armour  &  Co.  was  and  is  used  by  It  for  manu- 
facturing purposes.  The  Llfwellyu  Bean  Co.  did  not  at  any  time  handle  or 
sell  packing-house  products,  but  did  sell  a  limited  quantity  of  canned  pork  and 
beans  put  up  by  their  subsidiary,  the  Grant  Canning  Co..  of  Grant,  Mich.  The 
officers  of  the  LieweUyn  Bean  Co,  state  they  know  of  no  suit  for  hundred  twenty 
thousand  dollars  pending  against  that  company  in  Michigan  courts,  and,  further- 
more, know  ot  no  reason  for  such  a  suit. 

Abmoub  &  Co. 

Now,  I  have  here  gone  over  carefully  the  testimony  of  about  10  or  12  of  the 
wholesale  grocers,  and  it  will  take  me  some  time  to  read  these  answers.  I  really 
ilo  not  think  that  there  was  sufficient  argument  in  any  of  that  testimony  to  be 
worthy  of  the  consideration  of  myself  or  the  committee,  but  if  the  committee 
would  like  T  will  read  this ;  otherwise  I  will  allow  it  to  be  introduced  into  the 
evidence  in  rebuttal  to  the  statements  made  by  these  parties. 

Judge  Hain£b.  You  don't  want  to  act  on  that  assumption ;  you  don't  want 
TO  act  on  the  assumption  that  we  are  going  to  disregard  this  testimony. 

Mr.  Campbell.  Well,  then,  if  tlie  committee  please.  I  will  read  these  answers. 

Judge  Haines.  Well,  you  can  proceed  as  you  see  fit 

Mr.  Campbelu  There  were  two  points  in  this  grocers'  testimony  which 
seemed  to  he  of  moment.  One  wns  investigation  of  the  rice  monopoly  and  the 
other  was  the  matter  of  Bugar.    Tliose  two  seemed  to  be  worthy  of  answer. 

Wiillpr  J.  TioK-oli.  patre  ;i4n:  Mr,  Taucill.  without  stating  ujiy  tncU  or  fig- 
ures whatsoever,  joins  his  fellow  wholesale  grocers  with  "  viewing  with  alarm  " 
the  possibility  of  monopoly.  He  does,  however,  make  this  significant  statement : 
•'  Our  Government  Itself,  long  talien  as  an  example  of  excellence  and  followed 
by  those  that  cherish  freedom  and  opportunity.  Is  founded  on  the  doctrines  of 
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equality  of  opportunity,  muallt;  of  treatiuent,  equality  of  the  right  to  pursne 
vocations  nn trammeled  anil  unhampered," 

We  are  thoroughly  In  accord  witb  Mr.  Tiincell  tn  tbia  statement  and  those 
who  are  aahlng  modification  of  this  decree  are  merely  asking  for  equality 
or  opportunity  and  equality  of  treatment.  I  submit  It  Ib  wholly  contrary  to 
the  principles  upon  which  the  Constitution  and  laws  of  this  country  are  based 
to  pick  out  any  man  or  fcronp  of  men  and  say  to  them :  "  You  can  not  baTe 
the  opportunities  and  you  shall  not  l>e  given  the  same  treatment  given  to 
others  " ;  to  prohibit  any  man  or  group  of  men  to  engaffe  In  any  line  of  busi- 
ness which  Is  lawful  and  free  and  open  to  every  other  citizen  In  the  United 
States.  I  highly  Indorse  Mr.  Tancell's  statement  of  principles  and  ask  this 
committee  to  give  them  most  cnrefiil  consideration. 

Edward  W.  Hofhnan,  page  353,  said :  "  We  realize  that  on  any  public  questioa 
It  is  an  easy  matter  to  have  resolutions  drawn  and  passed  by  bodies  which  sie 
not  thoroughly  Informed  eud  to  have  statements  presented  by  individuals 
who  are  influenced  by  persomil  selflsli  motives."  We  agree  with  this  thoroughly 
and  entertain  no  douht  that  a  great  number  of  the  resolutions  presented 
by  those  who  are  opposed  to  modlHcation  were  never  submltie«l  to  the  members 
of  the  yarloiis  organizations  for  their  consideration. 

This  witness  further  states  (p.  3551  :  "We  do  not  need  any  govemmenlal 
protection  against  honest  competition."  I  can  not  understand  a  statement 
of  this  nature,  since  It  is  very  evident  that  those  who  are  t^posied  to  modlflcatioa 
of  this  decree  are  ashing  for  nothing  other  than  governmental  protection  which 
will  aid  them  by  eliminating  competitors. 

This  witness  further  states  (p.  SUS),  quoting  from  a  letter  of  the  Marshall 
Canning  Co..  "for  every  case  of  canned  goods  the  puckers  would  sell  to  the  re- 
tail trade  the  Jobber  would  sell  one  case  less."  A  clearer  ststeinent  of  the  posi- 
tion of  the  wholesale  grocers  to  show  their  selfish  attitude  In  this  matter  coiilil 
not  be  given  by  anyone.  They  are  simply  opposed  to  anyone  selling  sometbInK 
Wbloh  they  would  sell.  1  do  not  agree, ' however,  with  the  statement  that  for 
every  case  of  canned  goods  the  packer  would  sell  to  the  retail  trade  the  Jobber 
would  sell  one  case  leas. 

This  might  be  true  at  the  outset,  but  competition  betweeii  the  wholesale  gro- 
cers and  the  packers  in  my  Judgment  would  develop  demand  In  that  prices 
would  be  lower  to  the  consumer  by  that  keen  competition,  and  take  fruit 
and  canned  goods  out  of  the  luxury  class,  Both  of  them  would  seek  to  Increase 
their  business  and  work  Into  new  fleids  and  Increase  their  trade  to  the  benefit 
of  the  entire  public,  Including  the  growers. 

Thia  witness  (HofCman)  further  states  (p.  864)  :  "The  wholesale  grocers 
of  this  countrj"  do  not  oppose  the  packers  dealing  in  foodstuffs  simply  because  II 
brought  competition  Into  the  field.  We  objected,  and  rightfully  do,  to  the  fact 
that  they  were  favored  as  to  freight  rates  and  preferential  Bervlce." 

The  complete  and  final  answer  to  this  Is  the  decision  of  the  Interstate  rom- 
merce  Commission,  whose  11  members  unanimously  rendered  their  decision  on 
this  question  after  hearings  extending  over  months.  That  decision  takes  up 
every  phase  of  the  claims  of  the  wholesale  grocers  on  preferential  service,  and 
the  decision  was  aRalnat  them.  Where  freight  rates  were  thought  to  be  unfa- 
vomble  to  the  wholesale  grocers  such  rates  were  corrected,  and  I  wisli  to  file 
with  this  committee,  although  I  presume  it  need  not  be  set  out  In  the  record,  a 
copy  of  the  decision  of  the  Interstate  Commerce  Commission,  In  order  that  they 
may  see  how  thoroughly  this  queBtlon  of  preferential  service  was  covereil  and 
bow  each  of  the  claims  advanced  here  In  this  connection  were  taken  up  and 
fully  disposed  of  by  the  commission,  which  has  been  authorized  by  Congress  and 
which  has  been  engaged  for  years  in  handling  thousands  of  cases  of  slmiiir  na- 
ture. Since  this  body  gave  a  unanimous  decision,  Judicially  decld»l  agaln^ 
these  claims  of  preferential  service,  I  do  not  believe  this  committee  will  feel  it 
Incumbent  on  them  to  hold  a  post  mortem  hearing  on  such  questions. 

Statement  of  Mr.  Thome,  who  la  chief  counsel  for  the  National  Wholesale 
Grocers'  Association,  and  that  of  Mr.  William  P.  Bode,  consist  almost  \rtiolly 
of  quotations  from  statements  made  In  that  case  and  which  were  before  tbe 
Interstate  Commerce  Commission.  Nothing  new  in  this  matter  has  been  pre- 
sented to  this  committee  and  they  do  not  evMi  attempt  to  say  that  anything 
new  is  presented.  As  I  said  In  my  opening  statement,  the  wholesale  grocer-; 
should  not  be  perntltted  a  retrial  of  those  issues  here. 

In  this  connection.  Mr.  Chairman,  I  think  you  probably  know  thai  this  case 
has  been  reopened  by  the  wholesale  grocers. 
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The  Chaisman.  Well,  not  In  ehe  record.    Mr.  Thome  stated  that  It  would  be 

Mr.  Tbobne.  Reopened  by  the  packera. 

The  Chaibm AN.  By  the  packers? 

Mr.  Thobhe.  Yes,  sir. 

Judge  Hatneb.  Has  been  re(^>ened? 

Mr.  Thobnc  Yes,  air.  , 

Judge  Hainek.  When? 

Mr.  Thobne.  Oh,  a  month  ago. 

The  Chaibuan.  Well,  you  stated  you  would  file  a  petition  to  reopen  the  entire 
proceeding  within  48  houra ;  has  that  been  filed? 

Mr.  Thoenb.  Yes :  that  has  been  filed. 

Judge  Hainrr.  With  the  Interstate  Commerce  Commission? 

Mr.  Trobne.  Yea,  sir. 

Judge  Haineb.  Well,  has  the  order  been  entered  by  the  commission  to  re- 
open it  J 

Mr.  Thorre.  No,  sir.     It  was  argued  yesterday,' 

The  Chaibman.  And  have  they  ruled  upon  it? 

Mr.  Thobne.  No,  sir. 

Judge  Haineb.  Well,  how  has  It  been  reopened  then?  What  do  you  mean  by 
that? 

Mr.  Thobhe.  You  do  not  quite  follow  me.  You  ask  If  the  order  to  reopen  has 
been  entered  by  the  commission.  It  has  as  to  lard  BUbstttutea  and  compounds 
on  application  of  the  packers.  That  proposition  was  argued  yesterday.  Not 
the  reopening  of  It,  but  whether  lard  compounds  and  lard  substitutes  should  be 
exempted  from  their  order. 

Judge  Haineb.  Has  that  been  ruled  upon? 

Mr.  Thobne.  No,  sir.     It  was  argued  yesterday. 

Judge  Haineb.  Weil,  bow,  you  are  a  lawyer,  aren't  you? 

Mr.  Trobnb.  Tea,  sir. 

Judge  Haineb.  When  we  say  a  decree  Is  entered  that  means  that  the  court 
or  tribunal  entered  that  decree  opening  It.  You  mean  an  application  has  merely 
been  made. 

Mr.  Th(«nb.  I  have  not  yet  made  myself  clear.  I  said  that  a  month  ago  the 
order  reopening  was  entered,  andl  the  case  was  reopened  and  tried  again 
on  that  issue,  and  Was  argued  yesterday  and  submitted  yesterday,  and  the  order 
on  the  reopening  Issue  has  not  been  passed  upon.  , 

Judge  HAi.iiEB.  I  get  It  now,  thank  you. 

The  Chaibman.  Proceed,  Mr.  Campbell. 

Mr.  Campbei.l.  Egbert  Hawk,  page  .tS€.    Mr.  Hawk  continues  to  "  view  with 

The  Chaibman.  Pardon  me.  The  judge  wants  to  ask  another  question.  I 
think,  perhaps,  I  can  clear  the  record  on  this.  Correct  me,  Mr.  Thome,  If  I  am 
in  error  on  this.  The  meat  packers  filed  an  application  for  reopening  of  the 
Interstate  Commerce  Commission  decision  as  to  lard  compounds  and  substi- 
tutes, which  application  was  granted,  and  the  hearing  was  bad  recently  npon 
that,  and  argnmenta  haye  taken  place.  The  wholesale  grocers,  following  that, 
filed  an  application  for  a  reopening  of  the  entire  case,  especially. 

Mr.  Thobne.  No. 

The  Chaibuan  (continuing).  Especially  for  a  reopening  of  the  case  as  to 
preferential  service,  as  to  peddler  car  service.  That  apirilcatlon  has  not  been 
passed  upon,  has  it? 

Mr.  Thobne.  No. 

Judge  Haiidek.  By  peddler  cars  do  you  mean  refrigerator  care? 

The  Cbaibman.  Yes.    Is  that  what  you  wanted? 

Judge  Haireb.  Yes. 

The  Chaibuan.  Proceed,  Mr.  OampbelL 

Mr.  Campbeli.  "  My  Information  was  that  this  whole  matter  was  reopened,  or 
was  about  to  be  reopened.  I  do  not  know  whether  It  has  been  reopened  yet 
or  not.     (Egbert  Hawk,  p.  3Sa.) 

Jndge  Haineb.  Just  another  question.  ,  Is  that  In  the  case  of  66 

The  Chaibman.  Sixty-two  I.  C.  C. 

Mr.  Trobne.  No  ;  10745. 

The  Chaibuan.  Well,  that  Is  the  number,  but  the  original  dedslon  Is  reported 
Id  62  Interstate  Commerce  Commission  reports? 

Mr.  Thobne.  Oh,  I  beg  your  pardon ;  yes. 

Judge  Haiseb.  The  one  referred  to  here? 

The  Chaibuan.  The  one  referred  to  here,  yes.    Proceed,  Mr.  Capipbell. 
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iiti.  Campbeu.  Egtwrt  Hawk.  Mr.  Hawk  continue*  to  "view  with  alarm," 
but,  like  Mime  of  the  other  fcentlemen  appearing  in  opposition  to  modtflottlOD. 
states  his  belief  (p.  388)  "  Kqual  opportunity  to  all  and  with  prlvll^e  to 
none,  so  tbat  the  moRt  efllrlent  may  proNper,  ThU,  1  take  It,  means  human 
progreBs."  I  afiTee  thoroughly  with  Mr.  Hawk's  statenteat,  but  can  not  believe 
that  he  tho/«ughly  believes  In  equal  opportunity  to  all  and  special  privilege  to 
none.  If  he  does,  why  la  he  here  asking  that  citizens  and  corporations  be  barred 
from  entering  Into  a  lawful  buslnrsa?  His  fears  as  to  monopoly  are  based  upon 
transportation  servfcee,  wJiich  question  has  been  disposed  of  by  the  Interstate 
Commerce  Commission  decision  mentioned,  and  further  voices  his  fear  of  capital. 
As  I  pointed  out,  the  courts  of  this  country.  Including  tlie  Supreme  Court  of  the 
United  States,  have  stated  that  mere  size  Is  no  offense  against  the  laws  of  this 
'  country,  and  there  Is  no  limit  In  America  to  which  a  business  may  not  inde- 
pendently grow.  The  fact  that  one  concern  has  more  capital  than  another  does 
not,  as  I  understand  the  American  Constitution,  subject  that  company  to  any 
different  application  of  the  ftws.  Such  Idte  Is  wholly  contrary  to  the  spirit 
and  principles  underlying  the  Constitution  of  the  United  States. 

The  Chairuan.  Mr.  Campbell,  will  you  be  willing  to  submit  tbat  for  the 
record  without  reading  it? 

Mr.  Caupbell.  Absolutely. 

The  Chaibuan.  Is  that  satisfactory  to  Everybody?  [After  a  pause.]  If  it  is, 
it  may  be  submitted  for  tbe  record  and  Inserted  in  the  record  wltliout  reading. 

Mr.  Thobke.  I  want  to  call  attention  to  one  correction — rather,  1  want  one 
correction  made  on  the  record.  He  referred  to  me  as  the  chief  counsel  for  the 
National  Wholesale  Grocers'  Association ;  I  am  not  their  chief  counsel. 

Judge  Haineb.  Mr.  Breed  Is  the  chief  counsel? 

Mr.  Thokne.  That  happens  to  be  true. 

Judge  Hain^  Were  you  one  of  the  counsel? 

Mr.  Tbokne.  I  was  one  of  the  counsd  before  the  Interstate  Commerce  Com- 
mission. 

Judge  Hainer.  Are  you  willing  to  correct  that,  Mr.  Campbell? 

Mr.  Caiipbell.  I  will  correct  It.  He  seemed  to  be  the  most  eminent  attorney 
here. 

Now,  there  is  one  thing  tbat  I  wanted  to  call  to  your  attention  particularly, 
and  that  was  with  reference  to  this  rice  monopoly  matter.  I  have,  I  think, 
covered  that  pretty  well  here  in  answer  to  Mr.  Llchty.  Of  course,  that  will 
go  into  the  record  along  with  this  other  matter.  But  1  have  since  come  across 
this  bulletin,  and  there  Is  one  paragraph  in  there  that  I  think  might  well  be 
written  into  the  record. 

The  Ohaibmah.  What  is  the  name  and  number  of  that  bulletin? 

Mr.  Campdeu.  It  is  "  Prices  of  oats,  rice,  buckwheat,  and  their  products, 
by  Harley  R.  Wlllard."  It  la  a  bulletin  of  the  War  Industries  Board,  Bernard 
M.  Baruch,  chairman,  1»19,  Price  Bulletin  No.  11. 

There  la  (»ie  paragraph  here  tbat  covers  the  period  tbat  we  are  dlscusfdng 
in  regard  to  this  cost,  which  I  desire  to  read  into  the  record  in  connection 
with  my  comments  with  reference  to  Mr.  George  E.  LIchty.  because  It  has 
reference  to  this  argument. 

(The  matter  submitted  by  Mr.  Campbell  for  tbe  record  is  as  follows:) 

Page  398: 

S.  M.   JAMNE7, 

FYederUskglmrj,  Ta.: 
This  witness  states  that  "thia  country  ig  hnlit  and  has  grown  great  on  the 
bedrock  principle  of  equal  opportunity  to  all." 

Aa  I  have  stated,  I  believe  In  this  doctrine  thoroughly,  and  further  believe 
that  no  aggregation  of  wealth  will  ever  reach  the  point  where  the  laws  of  our 
country  will  be  Insufficient  to  protect  the  public  against  any  unfair  or  improper 
use  of  wealth  to  the  detriment  of  the  people. 

H.  A.  N.  DAitY, 
National  Fruit  Brokerg'  AnaooUitUm,  PhOadefphiti. 

Like  others  opposed  to  the  modification  of  the  decree.  Mr.  Daily  is  largely 
content  with  stating  that  his  opposltiton  is  based  uiwn  the  ground  that  such 
modification  would  be  contrary  to  public  policy  and  would  be  enconraging 
monopolistic  tendencies  which  might  eventually  throttle  the  food  industry.  He 
fails  to  present  any  facts  or  figures  which  show  that  this  eventuality  Is  anything 
other  than  a  remote  possibility.     Mr.  Daily's  real  interest  in  the  matter  is 
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disclosed  In  the  wire  which  he  reads  Into  this  recon!  (p.  481),  wherein  It  la 
stated: 

"  Replying  your  letter  26tl),  In  connection  permitting  meat  packers  to  reenter 
wholesale  grocery  business,  would  most  certainly^eBult  In  largely  curtailing 
Jobbers'  volume  of  business,  also  in  severe  competition  of  eannera,  as  meat  pack- 
era  would  undoubtedly-  enter  cajmlng  bnslnesB  on  large  scale;  therefore 
eventually  available  business  for  brokers  would  be  greatly  reduced." 

This  phase  of  the  matter  is  made  even  more  apparent  in  a  letter  which  Mr. 
Daily  presents  (p.  487)    [reading] : 

"  Our  association  is  not  In  favor  of  any  modiflcation  by  the  Department  of 
Justice  which  will  permit  the  five  big  meat  packers  to  reenter  the  wholesale 
grocers  business  in  the  distribution  of  canned  food  and  dried  fruits.  Can't 
help  but  believe  if  the  packers  get  back  in  the  game  again  it  will  eventually 
whittle  down  the  earnings  of  the  brokers." 

Mr.  Dally,  in  further  support  of  his  opinions,  reads  In  the  record  (p.  492) 
letter  from  Mr.  Floyd  E.  Bowen,  of  the  Bowen-Hassett  Co.,  of  Detroit,  Mich., 
wher^n  Mr.  Holbert  states  : 

"  I  am  positively  against  (their)  the  packers  competing  with  the  wholesale 
grocery  trade." 

Mr.  Daily  also  presents  (p.  492)  letter  from  a  New  York  Olty  banker, 
George  Knowland.  stating : 

"  In  our  opinion  It  would  be  detrimental  to  the  entire  grocery  trade  to  have 
the  five  big  meat  packers  reenter  the  wholesale  grocery  business,  beeauae  they 
would  come  Into  direct  competition  with  the  wholesale  grocers  who  are  organ- 
ized to  do  a  grocers  business." 

These  few  extracts  from  the  testimony  of  Mr.  Daily  disclose  that  while 
ostensibly  he  Is  greatly  interested  In  the  questions  of  public  policy  involved, 
his  real  interest  and  the  Interest  of  those  associated  with  him  shows  throogh 
again  and  again  that  these  gentlemen  are  actuated  by  purely  selfish  motives 
and  from  that  standpoint  ca'n  not  be  blamed  for  wishing  to  eliminate  com- 
petitors of  their  friends,  the  wholesale  grocers.  Alfred  H.  Beckman,  secretary- 
treasurer  National  Chain  Stores,  who  testified  here  against  modification  of 
the  decree,  I  am  informed  was  formerly  secretary  of  the  National  Wholesale 
Grocers'  Association.  He  did  not  claim  to  officially  represent  the  chain  stores. 
He  testified  that  the  chain  stores  frequently  had  trouble  with  the  wholesale 
grocers.  It  is  possible  that  his  former  connection  with  the  National  Whole- 
sale Grocers'  Association  had  something  to  do  with  his  testimony. 

Mr.  J.  A.  M.  Wilson  states: 

"  What  we  object  to  and  what  we  fear  Is  unfair  methods  of  competition." 

If  this  la  really  Mr.  Wilson's  position  in  this  matter,  he  should  be  advised 
by  the  eminent  counsel  representing  the  Southern  Wholesale  Grocers'  Associa- 
tion and  the  National  Grocers'  Association,  that  section  6  of  the  Federal 
Trade  Commission  act  declares  unlawful  "  nnfair  methods  of  competition " 
and  that  all  Mr,  Wilson  need  do  should  he  encounter  such,  is  to  report  the 
facts  to  the  Federal  Trade  Commission,  who,  no  doubt  will  seek  to  have  any 
of  Ws  competitors  corrected  in  such  unfair  methods.  Mr.  Wilson  should 
know  also  that  the  Clayton  Act  declares  unlawful  certain  unfair  methods  of 
competition  in  specific  terras,  and  under  the  provisions  of  said  act  no  doubt 
Mr.  Wilson  could  be  fully  protected.    Mr.  Wilson  (p.  556)  frankly  states: 

"That  the  wholsale  grocers  have  been  dependent  upon  the  large  margins 
of  profit  carried  by  the  canned  fruit  items  in  order  to  bring  his  average  gross 
profit  up  to  the  point  where  it  will  cover  his  operating  expenses  and  leave  a 
net  profit  in  return  for  his  labors." 

This  is  exactly  the  point  which  I  made  in  my  original  statement,  namely, 
that  the  canned  foods  bore  an  unequal  proportion  of  the  distributing  cost.  ' 

Ks-8enator  Hoke  Smith  (p.  556)  stated  that  he  had  a  resolution  which  had 
been  adopted  by  the  rice  growers.  It  will  he  noted,  however,  that  upon  reading 
rhe  case,  that  it  is  in  fact  a  resolution  of  the  Rice  Millers'  Association.  This 
is  R  plain  case  of  attempted  misrepresentation. 

John  G.  Clark,  wholesale  grocer.  Bad  Ase,  Mich.,  states  he  is  objecting  be- 
cause he  believes  the  packers  have  been  given  preferred  and  expedited  service 
in  transportation  matters.  This  proposition  Is  answered,  of  course,  by  the 
Interstate  Commerce  Commission's  decision  heretofore  referred  to. 

Mr.  Clark  states  (p.  575)  that,  estimating  5  per  cent  of  known  packing-house 
products  that  Swift  &  Co.  handled,  all  their  entire  volume  of  business  prior 
to  their  signing  the  consent  decree  would  he  about  $60,000,000  per  year. 
I  should  like  very  much  to  know  upon  what  authority  Mr.  Clark  bases  his 
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eetlmate  that  5  per  cent  or  the  bosinms  of  Swift  &  Co.  was  canoed  goodn.  It 
is  w^i  kDois-n  tiiat  Llbby,  McNelil  &  IJbby,  formerly  a  subHldiary  of  Swift  k 
Co..  was  separatetl  from  tliat  conipany  in  1818.  and  that  prior  thereto  80  per 
cent  of  Libby.  McNeill  &  ^bby'a  dlatributlon  was  through  whotemte  proem 
and  only  20  per  cent  thereof  through  Swift  &  Co.  Mr.  Ciarlt's  estimate  of 
«60,000,000  of  canned  goods  handled  by  Swift  &  Oo.  Is  riot  based  upon  any  fata 
whatsoever  which  could  lead  to  any  such  conclusion,  and  I  challenge  him  tt 
preaent  any  facts  from  which  euch  a  concluaion  could  be  reached.  Mr.  Clart 
coraplalna  that  In  1819  some  packer  sold  tomatoes  at  a  dollar  n  dozen  In  Pnrt 
Huron  when  tlie  market  at  that  time  was  tl.lO.  He  does  not  imow  what  thr 
tomatoea  coat.  His  objection  ia  that  he  coulil  not  meet  other  competitors,  who 
secured  an  advantage  through  the  fact  that  the  packer  could  afford  to  sell 
tomatoes  at  a  dollar  a  dozen  while  Mr.  Clark  held  the  price  of  $1.70  per  dozai. 

Mr.  Clark  states  (p.  586)  tliat  the  packers  handled  good^quality  goods;  Ihat 
"  their  goods  are  usually  very,  very  good  and  tiietr  service  prompt" 

Mr.  Clark  states  (p.  587)  that  the  sutaller  meat  packers  do  not  own  refrigB"- 
tor  cars  of  their  own.  If  the  committee  will  examine  the  report  before  tiiem 
in  the  Interstate  Commerce  Cnmmlaalon  cflae.  they  will  readily  see  that  cer- 
tain of  the  soKtalled  smaller  packers  do  own  their  own  refrigerator  cars  and 
are  using  them  In  developing  a  trade  in  wholesale  grocery  Items;  and  no  doubi. 
as  these  amaller  packers'  volume  of  business  Increases,  the  wholesale  grocer; 
win  make  the  same  objection  to  theni  as  competitors. 

R.  L.  Fitzwater,  Buffalo.  N,  T.,  states  that  his  fears  in  this  matter  are  basert 
upon  what  he  believes  an  unfair  advantage  which  the  meat  packer  has  in  the 
way  of  transportation  facilities.  As  I  have  heretofore  stated,  tlie  Interstiite 
Commerce  Commission  was  originally  organized  and  lias  been  fanctlonliy;  for 
practically  30  years  for  the  very  purpose  of  eliminating  any  onfalr  tranfiporta- 
tlon  advantages  enjoyed  by  any  person  or  corporation,  and  no  doubt  such  com- 
mission win  continue  to  protect  the  Interests  of  the  public  In  this  respect 

Mr.  Daily  asks  (p.  607)  If  Mr.  Fitzwater  knows  of  any  attempt  havlag  beea 
made  by  any  Interest  outside  of  the  meat  packers  to  buy.  own.  and  control  can 
In  order  to  meet  their  competition.  Mr.  Fitzwater  replies  that  be  does  not. 
Upon  what  assumption  of  facts  Is  Mr.  Daily's  In<iulry  based.  In  view  of  Mr. 
Thome's  testimony  as  to  the  manner  in  which  refrigerator  Mrs  were  developed 
by  the  meat  packers  In  order  to  care  for  the  meat  business?  Where  has  it  ever 
been  stated  by  anyone  conversant  with  the  facts  that  the  packers  have  ever 
bought,  owned,  or  controlled  cars  In  order  to  meet  competition  against  ti>F 
wholesale  grocers  or  any  other  concern? 

Mr.  B.  D.  Crane,  of  Port  Smith.  Ark.,  bases  an  objection  upon  what  he  claim* 
la  to  expedited  service  given  the  packers'  refrigerator  cars.  As  heretofore 
stated,  the  Interstate  Commerce  Commission's  decision  answers  all  this,  anil 
if  the  committee  will  kindly  consider  that  decision  they  will  find  that  every 
phase  of  this  matter  was  taken  up  by  the  commission  and  fully  discussed  and 
a  unanimous  decision  rendered  that  the  packers  did  not  enjoy  nnfair  adiaa- 
tagea  in  transportation  service.  Surely  If  the  wholesale  grocers'  claim  in  ibis 
respect  had  been  meritorious,  at  least  one  member  of  the  Interstate  Commerce 
Commission  would  have  rendered  n  dissenting  opinion  In  the  matter. 

Mr.  Crane  (p.  617)  points  out  "the  theory  and  temper  of  our  laws  is  for 
eQual  opportunity  to  all  and  special  service  to  none,  and  the  Sherman  law  sad 
the  Clayton  Act  were  both  in  the  public  interest  and  as  against  monopoly." 

I  agree  thoroughly  with  Mr.  Crane  In  this  statement  that  all  I  am  asklDg  for 
la  an  equal  opportunity  to  all,  and  I  am  firmly  of  the  opinion  that  the  Sherman 
Act  and  the  Clayton  Act  and  other  antitrust  laws  are  wholly  sufficient  to  con- 
trol any  monopoly  or  attempt  to  monopolize,  should  euch  conditions  arise.  Mr. 
Crane,  like  all  others  opposed  to  modification  of  the  decree,  failed  to  state  aoy 
facts  which  show  any  combination,  contract,  agreement,  or  understanding  amoDG 
the  five  meat  packers,  to  whom  refer^ice  is  so  often  made.  As  I  atated  at  the 
outset,  the  Government  in  Its  petition  did  not  claim  that  these  Ave  defendants 
were  acting  together  in  regard  to  so-called  unrelated  lines,  and  auch  proof  if 
al>8olutely  necessary,  aa  I  understand  it.  In  order  to  establish  a  monopoly  or 
attempt  to  monopolize  within  the  legal  definition  of  those  terms.  Nothing  has 
been  shown  by  any  witness  that  these  Qve  are  not  In  the  keenest  competitioD 
with  one  another  In  the  distribution  of  wholesale  grocery  items.  I  assert  dut 
they  are  In  competition  and  challenge  these  gentlemen  to  present  any  facts 
whatever  to  fdiow  otherwise.  They  continue  to  lump  their  sales  together,  bo'- 
ever,  although  there  ia  no  real  reason  for  doing  so.  any  more  than  to  lump  to- 
gether the  five  salea  of  the  five  largest  wholesale  grocers  tind  ai^ly  to  tli«ii 


ILy*^lOUyiL' 


packers'  consent  decbee,  713 

tile  Derm  the  "  Big  Five,"  or  some  other  appellatloD  which  would  carry  with  it 
the  Idea  of  Joint  action. 

Mr.  Crane  states  (p.  620)  that  In  certain  lines  the  packers  handle  as  high  as 
25  per  cent  of  the  volume  of  business.  He  states  bis  source  of  information  ts 
seeing  the  tioods  on  the  cuatomets'  shelves  "  through  the  eyes  of  our  saleBmen, 
and  from  the  statements  of  our  sttleemen,  and  from  the  reports  that  come  In  to 
us."  Surely  the  committee  is  not  going  to  accept  any  such  statement  as  this  as 
■evidence.  The  whirieaale  grocers  opposed  to  modiflcotlon  of  this  decree  must 
have  smiled  when  they  heard  such  statements  as  these  when  each  of  them  well 
knows  the  line  of  salesmen  excuses  given  the  house  when  he  Is  unable  to  fill  hla 
-onler  book.  This  Is  mere  "  salesman  talk,"  as  It  is  known  in  the  trade  and 
.flhould  be  given  no  weight  whatever  by  this  committee. 

Mr.  Crane  states  (p.  636)  that  the  number  of  canners  run  "  probably  Into  the 
linndreds,  maybe  into  the  thousands."  The  committee  should  bear  this  state- 
moit  In  mind  in  connection  with  the  many  assertions  that  the  packers  might 
<!ontrol  the  sources  of  production. 

Mr.  George  E.  Lichty,twho  has  been  in  the  wboleeate  grocery  business  for  32 
.years,  represents  the  Iowa,  Nebraska,  and  Minnesota  wholesale  grocers,  and  la 
an  ex-president  of  the  National  Wholesale  Grocers'  Association,  and  therefore 
'well  qualified  to  speak  as  to  the  volume  of  wholesale  grocery  business  in  the 
country,  states  (p,  678)  : 

"  I  estimate  that  the  business  of  the  branch  wholesale  grocers  will  range 
from  five  hundred  thousand  a  year  to  five  million  per  year ;  but  this  would  not 
include  many  local  Jibbers  whose  business  is  even  less,  but  It  vfould  include  the 
majority  of  grocers  Interested  in  the  Issues  in  this  matter." 

If  we  accept  the  figures  of  the  wholesale  grocers  as  to  their  number  at  4,000, 
although  they  have  corroborated  my  statement  that  there  are.  In  fact,  approxi- 
mately 5.950  of  Ihem,  and  assuming  this  average  stated  by  Mr.  Lichty,  we  Und 
that  4,000  wholesale  grocers  doing  a  business  would  amount  to  $2,000,000,000, 
■while  4,000  of  them  sound  business  at  five  mllltoii  per  year  would  amount  to 
»20.000,000,000,  while  4,000  doing  business  of  $2,750,000  a  year— that  Is.  midway 
between  five  hundred  thousand  and  the  five  million — we  find  their  business 
-would  amount  to  eleven  billions. 

I  would  at  this  point  respectfully  ask  the  committee  to  refer  to  the  figures 
Introduced  In  my  statement  compiled  by  the  Bureau  of  Research,  Harvard 
Urlverstty,  showing  the  average  annual  volume  of  business  transacted  by  whole- 
sale grocery  firms  reporting  to  that  bureau,  and  which  figures  show  a  constant 
Increase  in  volume  of  business  transacted  during  the  years  that  the  wholesale 
grocers  claim  the  meat  packers  were  making  such  alarming  inroads  Into  their 
wholesale  grocery  business. 

Mr.  Lichty  states  (p.  685)  that  while  he  was  connected  with  the  Food  Admin- 
istration they  found  at  that  time — 1918 — there  were  a  few  less  than  3,100  whole- 
sale grocers.  He  now  states  (p.  688)  that  if  the  figures  as  to  the  number  of 
^vholesale  grocers  were  reviewed  they  would  not  show  5,950  of  the  "  so-called 
wholesale  grocers,  and  these  fellows  who  buy  at  wholesale  prices  and  seH  at 
retail,  I  believe  it  would  come  down  nearer  to  i.OOO." 

Accepting  Mr.  Lichty's  statement  as  correct,  it  would  certainly  show  a 
healthy  Increase  in  the  number  of  wholesale  grocers  between  1918  and  the 
presMit  date. 

I  note  Mr.  Lichty  states  (p.  691)  that  he  found  his  company  handled,  accord- 
ing to  their  cost  book,  6,000  items.  The  committee  might  wish  to  consider  this 
In  connection  with  the  claim  that  wholesale  grocery  Items,  as  far  as  the  packers 
are  concerned,  are  "  unrelated  products."  1  am  wondering  what  the  wholesale 
STocer  would  consider  an  unrelated  product  as  r^ards  his  own  business. 

Mr.  Lichty  claims  (p.  693)  that  In  Wisconsin  the  meat  packers  control  more 
than  65  per  cent  of  the  cheese  production.  I  believe  this  statement  wholly 
incorrect,  particularly  so  since  Mr.  Lichty  does  not  support  it  by  any  figures  as 
to  the  total  production,  and,  of  course,  neglects  to  state  that  the  meat  packers 
-who  buy  cheese  sell  it  in  competition  with  one  another  as  well  as  with  the 
wholesale  grocers,  and  further,  that  the  meat  packers  buy  the  cheese  through- 
out that  State  as  elsewhere  from  dealers,  and  I  entertain  no  doubt  that  snch 
dealers  would  sell  as  readily  to  the  wholesale  grocers  as  they  do  to  any  other 
ouBtomer-  If  the  wholesale  grocer  were  disposed  to  buy, 

Mr-  Lichty  states  (pp.  725,  726),  In  taking  up  the  question  of  what  he  calls 
"  the  peckers  dealing  In  rice  "  and  attempts  to  discredit  my  previous  statement 
<m  this  point.  Armour  &  Go.  Is  the  only  one  of  the  Big  Five  packers  handling 
rice,  according  to  Federal  Trade  Commission  reports,  so  there  is  no  use  In 
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llr.  Llohty  trying  to  ponfum  this  point  hy  r^errlne  to  "  the  packers."  He 
rays:  "I  think  you  will  find  Fiomething  llk^  this,  that  the;  handled  165.000 
bnfn  of  rloe  In  their  wholeHnle  grocery  trade."  There  1b  no  statement  any- 
where with  which  I  am  familiar  ai  to  the  numher  of  baRS  of  rice  handled 
by  Arnmur  ft  Co,  Mr.  Llchty  by  later  givinfc  the  weight  of  a  hag  of  rice  an 
100  pounds  attempts  to  confuHe  tbla  Issue.  The  chaise  of  the  Federal  Trade 
Commission  ia,  and  the  charge  which  I  met  is,  that  Armour  &  Co.  Bold 
16.000.000  pounds  of  rice  In  1917.  Whetlier  this  rice  was  packed  In  bass, 
cartons,  or  sold  In  bushel  baskets  I  do  not  know.  Let  us  stay  with  the  facrts, 
or  at  ienst  the  charge  made  by  the  Federal  Trade  Commission.  Mr.  LIcbty 
then  goes  o&  to  state  positively  "  the  packers  distributed  about  165,000  ba^s 
at  100  pounds  each."  I  do  not  believe  Mr.  Lichty  knows  this;  hut  he  states 
It  very  positively.  I  mean  he  does  not  know  whether  the  rice  was  sold  in 
hags  or  cartMis  or  how  many  bags  there  were.  However,  accepting  his  state- 
ment as  con«ct.  165,000  bags  at  100  pounds  each  would  amount  to  16.500.000 
pounds.  You  will  not  that  Mr.  r.lchty  has,  inadvertently  of  course,  Increased 
the  amount  by  500,000  pounds  over  the  figures  stated  by  the  Federal  Trade 
Commission,  their  statement  being  that  Armour  ft  Co.  handled  16.000.000. 
Mr.  Lichty  then  goes  on  to  claim  the  total  production  of  rice  in  the  United 
States  that  year  was  about  9,000.000  bags  of  100  pounds  each.  He  does  not 
state,  however,  the  source  or  authority  of  the  statement  or  why  or  how  lie 
knows  that  each  of  the  9,000.000  bags  contained  100  pounds  each.  He  then 
says  that  it  would  take  16,600.000  tuigs  the  way  I  computed  it 

We  are  not  concerned  with  the  question  of  bags  of  rice  or  whether  any  rice 
was  packed  In  bags.  We  are  interested  In  the  total  production  of  rice  in  tbe 
United  States,  which,  according  to  page  604  of  the  191S  Yearbook  of  tbe 
Department  of  Agriculture,  was  34,739.000  bushels.  They  do  iw>t  state  whether 
rice  was  placed  In  bags  or  not,  or  liow  many  pounds  each  bag  contained. 
They  differ  from  Mr.  Lichty  at  least  to  that  extent.  I  do  not  think  there 
is  B  court  in  the  land,  and  very  few  citizens,  who  would  not  accept  as  ntore 
authoritative  a  report  of  the  United  States  Department  of  Agriculture  as  to 
the  total  rice  production  of  the  country  than  a  statement  by  Mr.  Lichty  that 
the  total  production  of  rice  in  the  United  States  for  1917  "  was  about  9,000.000 
bags  of  100  pounds  each." 

As  1  have  previously  stated  that  45  pounds  per  bushel,  which  is  the  figure  for 
rough  rtce,  it  is  larger  than  that  for  cleaned.  But  the  Department  of  Agri- 
culture Is  not  clear  whether  it  means  rough  rice  or  cleaned  rice;  so  taking  the 
smaller  figure,  which  gives  a  lesser  total,  that  Is  1,600,000.000  in  round  num- 
bers—1,563456,000.  to  be  exact. 

If  the  committee  will  then  make  their  own  computation  as  to  what  per- 
centage 16.000.000.  as  stated  by  tbe  Federal  Trade  Commission,  or  16,500,000, 
as  stated  by  Mr.  Lichty.  is  of  1.563,000.000  pounds,  I  think  they  will  find 
the  figure  nine-tenths  of  1  per  cent  correct,  where  there  is  added  to  the  total 
imports  of  rice,  which  for  the  year  1917  amounted  to  266,000,000  pounds. 
■  When  Mr.  Lichty  was  questioned  as  to  whether  any  rice  was  imported,  he 
states  :  "  Very  little  rice,  becauae  the  only  rice  that  came  Into  this  country 
came  from  the  Dutch  possessions."  But  he  absolutely  and  totally  fails  to  state 
In  figures  as  to  the  imports  of  rice  Into  the  United  States  for  the  year  1017. 

I  consider  this  point  estremely  important,  because  the  Federal  Trade  Com- 
mission has  referred  to  It  as  "  This  is  perhaps  the  moat  striking  Instance  of  the 
potentialities  in  this  direction  " — meaning  in  the  direction  of  niouopoly.  More- 
over, the  star  witness  for  the  National  Wholesale  Grocers'  Association.  Mr, 
Bode,  read  into  the  record  this  part  of  the  Federal  Trade  Commission's  report 
concerning  the  rice  question  and  commented  on  ft  as  one  of  the  things  which 
eansed  him  to  view  with  alarm  along  wltli  the  other  wholesale  grocers,  the 
priHKtsltion  of  allowing  others  beside  the  wholesale  grocers  to  enter  Into  the 
field  of  competition.  Mr.  Bode,  probably  along  with  hundreds  of  wholesale 
grocers,  continues  to  disseminate  information  oif  this  kind,  which,  if  the  full 
facts  were  known,  is  one  of  the  heat  illustrations  of  the  old  maxim  that  a  half 
truth  is  worse  than  a  falsehood. 

I  might  refer  also  at  this  point  to  the  statement  of  Mr.  Bode  that  Swiff  & 
Co.  is  tbe  largest  distributor  of  butter  In  the  United  States,  and  that  they 
handled  In  1918,  in  round  figures.  50.000,000  pounds.  This  was  referred  to  by 
other  witnesses  as  well  and  in  the  Federal  Trade  Commission  report,  and  I 
believe  one  of  the  eihiblts  introduced  by  Mr,  Thorne  containing  estracta  from 
the  Federal  Trade  Commission  reporting  this  proposition,  is  set  out  in  yellow 
Journal  style.     Fifty    million    pounds  of    butter    sounds    like  a    tremendous 


.V^iOU^IL" 


PAOKEBS'   CONSENT  DECBEE.  Vl5 

amount.  However,  the  total  production  of  butter  In  1918  was  1.475,000,000 
pounds  and  the  Quantity  entering  trade  ciianneiB  was  1,050,000,000  pounds.  Tlie  , 
amount  of  butter  distributed  by  Swift  &  Co.  slirinlts  in  Importance,  as  does  tlie 
i-ice  distributed  by  Armour  &  Co.,  when  the  total  production  of  the  entire 
country  is  given  consideration. 

Presumably,  the  Federal  Trade  Commlssloii  and  the  wholesale  grocers  inad- 
vertently overlooked  the  factor  of  total  production  of  the  country  as  compared 
to  tlie  amount  distributed  by  any  one  of  the  meat  packers. 

I  am  indebted,  and  feel  that  this  committee  and  the  public  are  indebted,  to 
I...  D.  H.  Weld,  manager  of  tire  commercial  research  departmeut.  Swift  &  Co., 
formerly  professor  of  businesa  administration  at  Tale,  who  has  gone  into  this 
question  thoroughly  and  who  testified  before  the  Interstate  Commerce  Coramis- 
aion  on  these  points.  While  those  opp<Med  to  modification  of  thle  decree  may 
saj-  that  Professor  Weld  ia  in  the  employ  of  one  of  the  packers,  they  can  not. 
nor  can  he,  change  the  figures  given  by  the  Department  of  Agriculture  as  to 
the  total  crop  productions  of  this  country. 

I  have  here  an  abstract  of  the  evidence  before  tlie  Interstate  Commerce  Com- 
mission iu  the  case  of  National  Wholesale  Grocers'  Association  v.  the  Director 
General  of  Railroads  and  the  Southern  Wholesale  Grocers'  Association  v.  Soutlt- 
ern  Hallway  Co.  Mr.  Weld's  testimony  was  given  under  oath  before  an  ex- 
aminer of  the  Interstate  Commerce  Commission  and  if  this  dbstract  of  evi- 
dence is  incorrect.  I  believe  Mr.  Thome  has  already  stated  that  he  will  leav^ 
with  the  committee  the  transcript  of  record  In  that  case  and  the  committee  can 
Itself  check  up  Oie  transcript,  since  this  abstract  refers  to  the  pages  of  the 
original  transcript. 

(The  paragraph  from  the  bulletin  entitled  "  Prices  of  oata,  rice,  buckwheat, 
and  their  products,"  referred  to  by  Mr.  Campbell,  is  as  follows:) 

"  Upon  the  entry  of  America  Into  the  war  the  prices  of  all  kinds  of  rice  rose 
rapidly.  Thus  rice  showed  the  same  tendency  as  other  cereals.  After  March, 
1917,  the  relation  prices  of  both  Honduras  and  Japan  rice  increased  rapidly, 
Japan  much  more  than  Honduras.  From  March  to  May,  1917,  the  price  of 
Japan  increased  82  per  cent ;  that  of  Honduras,  43  per  cent.  Elicept  In  a  few 
months,  the  prices  of  both  types  continued  to  advance  until  July,  1918,  again 
Japan  more  than  Honduras." 

Mr.  Camfbeu..  I  put  this  Into  the  record,  Mr.  Chairman,  because  of  the  state- 
ment in  the  Federal  Trade  Conimls^on  in  this  rice  matter  that  during  this 
period  rice  increased  65  per  cent  in  price. 

I  will  say  in  connection  with  this  rice  matter  that  after  studying  very  care- 
fully ali  the  date  which  was  available  on  this  rice  In  production  and  consump- 
tion in  this  country,  that  my  figures  as  given  in  my  Original  statement  aie  ap- 
proximately correct.    I  can  see  no  difference. 

There  is  one  statement  here  that  I  want  to  speak  of  while  our  eminent 
friend  ex-Senator  Hoke  Smith  is  here,  which  is  this :  Ex-Senator  Smith  stated 
that  he  had  a  resolution  which  had  been  adopted  by  the  rice  growers.  It  will 
be  noted,  however,  upon  reading  the  same  that  it  is,  in  fact,  a  resolution  of  the 
Bice  Millers'  Association.  Millers  and  growers  are  a  long  ways  apart  iu  this 
world  on  some  things. 

Mr.  SuiTH.  I  do  not  remember  the  statement.  Some  one  gave  me  the  reso- 
lution, and  I  stated  what  I  understood  it  was,  as  I  was  told  when  It  was 
banded  to  me. 

Mr.  Campbell.  Some  of  the  witnesses  took  up  the  matter  of  the  foreign  trade. 
Their  argument  was  something  like  this:  They  said  that  If  the  surplus  were 
exported  that  the  prices  on  food  would  advance,  and  they  seemed  to  be  op- 
posed to  foreign  trade,  and  were  Interested  in  allowing  the  surplus  of  food  to 
accumulate  in  this  country  in  order  to  force  the  prorducers  to  taJte  less  in  price. 
As  the  producers'  representative,  1  am  unable  to  understand  their  point  of  view. 
We  have  here,  for  the  past  two  years,  been  trying  to  work  out  some  better 
method  of  exporting;  some  way  of  exporting  our  surplus  products  and  get 
money  for  them  for  the  farmer.  The  War  Finance  Corporation  has  been  re- 
established, and  everything  has  been  done  to  assist  in  the  exporting  of  these 
foods.  I  can  not  understand  why  these  eminent  attorneys  allowed  the  wit- 
nesses to  be  cross-examined  In  such  a  way  as  to  bring  out  those  things. 

fis  to  the  attitude  of  our  California  delegation  In  this  matter,  referring  to 
my  friends  Messrs.  McKlnney  and  Chase,  I  have  here  a  bulletin.  No.  62-A. 
And  I  love  to  quote  from  Mr.  McKlnney's  bulletins.  They  contain  words  of 
wisdom.    This  ia  signed  by  Mr.  McKlnney,  and  I  know,  therefore,  it  Is  good. 
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"Cakrim'  Lkaguk  of  CALinnmu, 

"  Son  Franolico,  CaUf,,  Aitgutt  IB,  I91B. 
"  ForelgD  trade  In  canned  goods. 
"To  Memberi:  A  Joint  meeting  of  the  executive  committee  end  the  foreign 

trade  committee  of  the  caunera'  league  was  held  ATednesdar,  July  80,  and 

plana  were  made  for  an  energetic  campaign  to  Improve  the  export  poDstbill- 

tiea  on  California  canned  fnilta. 

"  For  several  weeks  V.  H.  PInckney,  acting  for  Chairman  C.  H.  Bentley,  of 
the  foreign  trade  committee  end  the  aecretary  of  thj  league,  have  been  com- 
piling data  from  governmental  and  other  sources  toT»e  used  before  the  Wayw 
and  Means  Committee  of  the  House  of  Representatives  In  an  effort  to  secare- 
a  section  in  the  new  tariff  bill  which  will  enable  thU  country  to  enter  tnto- 
tradlng  negotiations  with  other  countries  covering  the  duties  they  charge  toe- 
canned  goods  and  other  products.  If  this  can  be  accomplished,  then  the  coun- 
tries which,  for  example,  are  charging  as  much  as  00  cents  a  can  duty,  will  be- 
approached  by  our  Government  with  the  proposition  that  if  they  will  rednce- 
thelr  duty  on  capned  goods  to  a  reasonable  Qgure,  we  In  turn  will  make  more 
^Torable  arrangemente  for  the  Importation  Into  this  country  of  their  products. 

"An  Immense  amount  of  data  has  been  prepared  by  Mr.  PInckney  showing- 
the  Imports  of  canned  goods  Into  all  countries  of  the  world,  the  duty  chargedr 
etc.  He  has  also  made  a  most  comprehensive  study  of  the  various  treaty  pro- 
visions which  must  be  met  If  a  reciprocal  tariff  becomes  operative. 

The  secretary  of  the  league  has  compiled  data  showing  the  Increased  pro- 
duction of  fruit  In  California  and  the  likelihood  of  further  increase,  the  pnr- 
pose  of  this  being  to  show  to  Congress  the  necessity  for  enlarging  our  market 
as  soon  as  the  present  abnormal  war  conditions  cease. 

"  Members  generally  will  be  Interested  In  some  of  these  figures,  which  are- 
given  below : 

" '  It  Is  a  certainty  -that  the  production  of  fresh  fruit  In  California  will  in- 
crease very  rapidly  In  the  next  few  years.  This  Is  borne  out  by  official  doca- 
ments  Issued  by  the  State  commissioner  of  horticulture,  In  which  he  quote* 
the  acreage  now  planted  In  California  and  not  yet  productive,  his  figures  being- 
based  on  a  compilation  of  the  asaeesor's  rolls  of  each  county.  The  Callfomts 
nonbearlng  acreage — that  la,  acreage  planted  out  and  soon  to  come  into  bear- 
ing. In  1918  Is  shown  below: 


Bearing 

Bearing 

■=•■ 

Non. 

Total. 

43,S47 

2Z,tIS 

17,284 
18,801 

1 

!?« 

"  These  surveyR  are  quite  Interesting.  The  totals  are  betiring  and  nonbearlng 
acreages,  of  which  over  half  of  them  are  nonbearlng  acreages.  In  apples,  jou 
will  notice,  the  total  is  59,331  acres,  of  which  43,647  were  hearing,  and  15,684 
were  nonbearlng.  Of  peaches,  tiie  total  Is  119,963,  of  which  107,575  were  bearing 
and  12,388  were  nonbearlng.  In  olives  the  total  Is  31,023.  [Continuing  reaa- 
Ing:] 

" '  It  will  be  noted  that  in  the  case  of  peers  the  nonbearlng  acreage  is  larger- 
than  the  bearing  acreage,  Indicating  that  within  the  nest  five  years  the  pro- 
duction of  pears  In  this  State  will  double.  ■  The  other  figures  all  are  of  sufficient 
size  to  require  the  most  serious  consideration  of  foreign  markets  by  canners  and' 
driers  of  this  State. 

" '  The  increase  In  acreage  In  the  period  from  1914  to  1918.  Inclusive,  with  Its- 
resultant  increased  production,  has  been  largely  overcome  by  the  unusual  and 
sporadic  foreign  demand.    This  unusual  demand  can  not  be  figured  as  a  constant 
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factor  In  the  future  marketlag  of  our  fruits,  for  world  coaditlonB  will  return  to 
normal  eventual!;,  and  tbuB  even  if  our  production  remained  wtiere  It  la  we 
would  naturally  look  with  fear  on  our  ability  to  market  our  pack,  unleaa  it 
became  possible  to  better  facilitate  the  exportation  of  our  product  to  foreign 
countries.' 

"  Every  member  of  the  league  should  get  behind  this  effort  to  Increase  our 
export  business  in  every  way  possible.  While  the  present  market  certainly  does 
not  require  any  added  outlet,  we  must  all  of  u8  lay  our  plans  for  that  time 
which  Is  sure  to  come  when  the  seller's  business  will  not  be  as  favorable  as  It 
is  to-day.  Every  case  of  canned  goods  which  Is  sold  In  a  foreign  market  helps 
the  market  situation  for  every  canner  whether  he  gets  the  export  business  or 
not — this  for  the  reason  that  every  case  exported  ceases  to  be  a  competitor  for 
domestic  business. 

"  The  above  plans  are  given  iu  detail  to  all  manbers  for  the  reason  th^t  the 
esecntlve  committee  of  the  league  desires  as  much  guidance  as  possible  cover 
ing  this  campaign. 

"  Would  appreciate  letters  from  any  member  expressing  their  ideas. 
"  Yours  very  truly, 

"  Cannebs'  Leaotte  of  Caufobnta, 
"  Pkeston  McKinmey,  Secretary. 

Judge  HAinui.  What  is  the  date  of  that! 

Mr.  Campbell.  August  12, 1919. ,  These  facts,  as  prophesied  by  our  friend.  Mr. 
McKlnsey,  are  now  here.  Our  acreage  and  our  tonnage  in  California  is  con- 
stantly increasing.  We  sold,  in  canned  fruits  from  California,  previous  to  the 
war,  some  5,000,000  cases  of  canned  fruits,  and  we  often  sold  those  with  dif- 
ficulty.   During,  the  yar  the  volume  increased  to  16,300,000  eases. 

Mr.  McKiNBBY.  The  whole  Industry? 

Mr.  Campbbm,.  Just  the  canned  fruits.  We  have  now  arrived  at  the  place 
where  we  are  practically  forced  on  the  domestic  market  for  these  fruits.  We 
find  It  dilBcult  to  market  the  total  of  this  business.  So  much  so,  if  we  had  a 
normal  crop  next  year  throughout  the  United  States,  I  agree  with  one  witness, 
Air.  Crane,  I  believe  It  was.  of  the  wholesale  grocers,  that  If  the  crop  had  been 
normal  this  year  it  would  have  been  Impossible  to  market  the  canned  fruits 
of  California. 

Judge  Hainkb.  Mr.  Campbell,  did  the  btg  five  packers  before  this  consent 
decree  was  entered  engage  In  exporting  canned  goods? 

Mr.  Campbell.  Very  extensively  engaged  in  it,  Judge.  My  acquaintance 
with  their  export  facilities  was  largely  with  Armour.  He  sold  some  canned 
(nHtds  to  the  smaller  packers.  But  our  goods  were  shipped  all  over  the  world. 
In  our  warehouses  I  would  find  cases  marked  to  almost  every  country  tu  the 
world.  Immediately  they  went  out  of  this  business,  or  were  driv«i  out  of  It  by 
this  decree,  we  lost  all  of  that  trade.  We  have  no  otber  companies  who  are 
equally  equipped  with  the  machinery  for  the  export  trade.  The  packers  dis- 
tribute their  meat  Into  all  parts  of  the  world.  For  Instance,  Thomas  Llpton's 
organization  is  the  selling  agency  in  India  for  Armour.  They  will  get  orders 
for  as  high  as  50,000  cases  of  goods  to  be  distributed  In  India.  To-day  it  is 
unlawful  for  these  people  to  take  these  goods  and  ship  them  out  of  this  country. 
I  might  multiply  these  things  indefinitely  for  the  conimlttee. 

Judge  Haineb.  The  decree  prohibits  it? 

Mr.  Caupbell.  The  decree  prohibits  It.  absolutely. 

Judge  Haineb.  Now,  do  you  think  It  would  be  injurious  to  the  fruit  growers 
and  canneries  of  California  to  permit  this  exportation  or  would  It  be  beneficial? 

Mr,  Caupbell.  I  do  not.  Judge.  I  think  I  had  as  well  open  up  the  situation 
and  tell  you  exactly  what  is  In  the  minds  of  the  California  men  who  appeared 
here  in  opposition  of  the  modification  of  the  decree.  Many  of  the  packers, 
for  instance,  Mr.  Richmond,  who  is  a  partner  in  the  Richmond-Chase  Co. 

Judge  Haines.  Fruit  packer? 

Mr.  Caupbell.  Yes,  sir. 

Mr.  Smith.  How  can  he  tell  what  is  in  the  mind  of  anybody ;  isn't  that 
going  a  little  too  far? 

Mr.  Caupbell.  Mr.  Chairman,  I  think  I  can  proceed  with  complete  satisfac- 
tion to  the  men  who  asked  what  I  know  atiout  the  mind  of  another  man.  I 
will  state  it  In  another  way  If  It  is  olTenslve  to  him. 

Mr.  SuiTH.  It  Is  only  offensive  because  I  think  It  Is  Illegal. 

The  Chaibuah.  Proceed  with  what  you  know,  Mr.  Campbell. 

Judge  Haineb.  Base  what  you  have  to  say  on  what  you  know. 
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Mr.  Caupbell.  Mi.  J.  Ogden  Armour  Botl  Mr.  Thomas  Wilson  hare  sta»i1 
to  tiie  many  dmes  tbat  Cbey  are  In  favor  of  nil  farm  cooperative  organizations. 
Both  of  these  men  are  exceptionally  blgh-type  men.  Their  business  deallntcs, 
so  far  as  I  know  in  dealings  with  either  of  them,  have  been  perfectly  clean,  and 
their  transactions  are  clean  and  above  board.  I  do  not  know  as  I  can  say  m 
mncb  for  the  other  three,  because  I  do  not  know  so  much  about  them.  But  I 
do  know  this,  SwlCt  &  Co.,  through  their  control  of  Llbby,  McNelli  &  Llbby,  have 
Joined  hands  with  the  jobbers  in  the  distribution  of  their  goods.  That  Louis 
Swift  le  opposed  to  the  modiScatlon  of  the  decree,  I  do  know  that  Mr.  Creigli, 
attorney  for  one  of  the  other  packers 

Judge  Hainib   (interposing).  Cudahy. 

Mr.  Oaupbell.  Cndahy  &  Co.  has  been  opposed  and,  I  suppose,  is  still  opposed 
to  the  modlBcatlon  of  the  decree.  I  do  know  that  Morris  &  Co.  have  side  with 
Swift  &  Co,  In  opposition  to  a  modification  of  the  decree.  Cudahy  &  Co.  Is  dis* 
tributlng  Old  Dutch  Cleanser  and  some  other  commodities  through  the  trade 
which  use  the  packers  for  distribution.  Those  three  packers  are  om)osed  to  It. 
bceuse  their  interests  ere  identical  with  the  interests  of  the  wholesale  grocer, 
while  Mr.  Armour  and  Mr,  Wilson  are  free  from  entanglements  with  the  whole- 
sale grocers,  and  has  stated  to  me  frequently  that  they  are  In  favor  of  the 
grocers'  cooperative  organizations.  Cooperative  organizations  can  not  be,  unless 
there  has  been  a  change  In  their  attitude  friendly  to  the  wholesale  grocers  in 
the  way  of  armed  neutrality,  for  the  reason  that  the  drled-fmlt  packers  of 
California  and  the  packers,  like  the  Packing  Corporation  and  Llbby,  McNeill  & 
Llbby  on  the  coast,  are  all  of  one  mind  as  to  the  dangers  of  cooperative  organl- 
latloDS  among  the  growers  in  limiting  their  profits. 

Mr.  SwrrH.  Now,  Mr.  Chairman,  how  does  he  know  their  minds?  If  be  can 
put  in  some  evidence  of  what  they  have  done,  that  would  be  admissible.  But 
for  him  to  sit  here  and  philosophize  about  the  psychological  situation  of  these 
men  Is  not  evidence. 

Jud^  Haineb.  He  states  he  has  had  various  convernatlons  with  them. 

Mr.  Smith.  That  Is  all  right;  It  he  has  talked  with  them,  then  let  bim  say  so. 

Judge  Hahtbr.  Have  you  talked  with  them? 

Mr.  Cakpbbll.  Yes,  sir. 

Mr.  Bbbzd.  With  whom? 

The  Chaibuar.  Re  will  answer  questions  after  be  flnisbes  bis  direct  state- 
Mr,  SmTH.  I  Insist  he  should  state 

Mr.  Caupbell  (interposing).  I  object  to  these  gentlemen  disturbing  me,  be- 
cause I  did  not  disturb  them 

Mr.  SurrH  (interposing).  I  insist  on  disturbing  him  if  he  does  not  tell  ttie 
facts.  He  has  not  the  right  to  sit  here  and  fill  the  record  with  mental  processes 
about  these  men. 

The  CsAiBUAn,  He  has  stated  that  It  was  from  conversations. 

Mr.  SurTH.  Then  he  should  state  the  conversation  and  let  the  comniissiou 
reach  a  conclusion  on  it,  and  not  give  his  conclusloD. 

Mr.  BsBED.  And  the  names. 

Mr.  Smith.  And  the  names  of  the  men  who  said  it 

Judge  Haineb.  If  we  applied  the  strict  rules  of  evidence  in  a  proceeding  nf 
this  Mnd,  we  would  have  to  strike  it  all  out. 

Mr.  Smith.  There  has  very  little  gone  in  under  the  strict  rules  of  evidenw 
that  has  gone  In  anywhere.  But  this  expression  from  this  witness  seems  to  me 
to  be  simply  unthinkable  for  any  kind  of  evidence. 

Mr.  Gbat.  We  have  heard  it  here  for  10  days. 

Mr.  SwrrH.You  have  nothing  of  the  sort. 

Judge' Haineb.  iTust  proceed,  and  state  the  tects. 

Mr.  Campbell,  I  do  not  want  to  disturb  these  gentlemen,  and  I  will  go  on 
with  my  argument. 

Judge  Haineb.  What  I  want  to  bring  out  Is  In  relation  to  the  export  bnslnes;. 
Yon  got  away  from  that,  and  it  was  really  not  responsive  to  the  question. 

Mr.  Campbell.  I  am  sorry ;  but  I  remember  the  attorneys  on  the  other  sid? 
did  that  themselves. 

Mr.  Breed.  Is  it  proper  to  ask  whether  these  statements  of  Swift  and  Armoar 
favorable  to  the  others  were  authorized?  Are  you  authorized  to  make  those 
statements  for  those  men? 

The  Chaibmah.  He  will  answer  that  when  he  gets  to  answering  questions. 

Mr.  Bbeeo.  Why  not  now? 
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Tbe  Chaibman.  He  Insists  that  he  should  not  be  disturbed,  and  he  has  that 
privilege. 

Mr.  Stevehb.  These  points  arise  In  oar  mlnda,  and  we  may  fot%et  thMu. 
Would  it  be  proper  for  the  chairman  to  ask  him  now? 

The  Ghajbman.  Ton  would  not  be  permitted  in  any  proceeding  in  court  to 
interrupt  and  cross-examine. 

Mr:  Stbvehs,  This  ts  explanatory. 

The  Chaibmar.  You  may  proceed,  Mr.  Campbell. 

Judge  Haineb.  Let  na  go  on  and  get  through. 

Mr.  Campbell.  In  my  opening  statement  I  made  some  economic  ai^niment, 
and  as  the  witnesses  on  the  other  side  went  Into  it  pretty  fully,  I  will  give  you  a 
little  more  on  that  subject. 

I  charged  the  wholesale  grocers  as  being  the  hub  of  our  present  distributing 
system ;  that  they  were  in  control  of  this  system.  They  confirmed  my  charge 
by  their  own  witnesses.  They  claim,  and  It  Is  true,  that  the  majority  of 
canners  are  unable  to  finance  their  packing  operations  without  future  orders; 
they  are  thus  In  a  position  to  dictate  both  price  and  terms  to  the  small  canner. 
There  is  no  other  buyer  to  whom  he  can  go  but  the  chain  store  and  mall-order 
house,  whose  volume  of  bnainess  Is  too  small  to  give  ttie  canner  protection 
through  competitive  buying.  Wholesale  grocers  freely  confess,  through  their 
witnesses,  that  they  finance  75  per  cent  of  the  retail  dealers,  thus  holding  thelr 
customers  in  their  i>ower. 

The  wholesale  grocers  admit  they  were  called  In  consultation  by  former 
Attorney  General  Palmer  In  formulating  the  terms  of  the  decree ;  they  admit 
by  their  presence  here  of  themselves  and  their  attorneys  that  they  are  the 
beneficiaries  of  the  operation  of  this  decree  by  the  elimination  of  their  com- 
petitors. 

Mr,  Breed.  They  did  not  admit  that.  You  are  mistaken,  I  think,  when  you  say 
that  the  wholesale  grocers  admitted  that  they  were  called  In  by  the  Attorney 
General  In  the  formulation  of  this  decree,  T  do  not  think  I  should  let  that 
pass,  because  It  might  be  taken  as  an  admission  against  the  truth, 

Mr.  Campbell.  Many  wholesalers  appearing  here  have  stated  that  they  could 
not  compete  with  the  packers;  many  others  were  as  equally  emphatic  that  they 
could  compete  in  coat  of  service.  Such  differences  of  opinion  among  witnesses 
as  to  what  they  could  or  could-not  do  in  competition  makes  it  Impssible  for  me 
to  answer.  The  witnesses  did  not  seem  to  be  In  agreement ;  the  one  opinion 
they  all  seemed  to  agree  on  was  that  they  could  not  compete  In  service,  due  to 
the  packers'  superior  delivery  facilities,  on  account  of  route  cars  used  by  them. 

I  stated  to  the  committee  that  the  wholesale  grocers  should  not  tie  allowed  a 
retrial  before  the  Interstate  Commerce  Commission  of  the  case  which  they  lost 
before  that  tribunal.  But,  so  far  as  I  am  personally  concerned,  I  am  pleased 
that  the  committee  did  allow  them  to  so  fully  present  the  facts  in  this  case. 
Mr.  Clifford  Thorne  made  a  most  wonderful  impression  upon  me  by  his  most 
hearty  indorsement  and  complete  exposition  of  the  packers'  wonderful  dis- 
tributive astern.  Since  his  testimony  I  am  more  than  ever  convinced  that  the 
paclcers  have  machinery  for  distribution  which  should  not  be  denied  to  the 
people  of  this  country. 

I  would  like,  Mr.  Chairman,  to  have  you  consider  Mr.  Oliftord  Thome's  state- 
ment regarding  the  economic  value  of  this  distributive  system  and  the  careful 
explanation  of  the  method  of  Its  operation  as  a  part  of  my  testimony  in  sup- 
,port  of  my  contentioa  that  the  people  of  this  country  should  not  be  denied  the 
'use  of  these  facilities.  One  wholesale  grocer  has  stated  that  It  required  7  to 
32  days  for  him  to  ship  groceries  from  Chicago  to  a  point  100  miles  out,  while 
the  packers  make  delivery  within  24  hours.  It  seems  to  me  that  all  such 
statements  of  the  wholesale  grocers  are  extremely  damaging  to  their  case.  I 
can  not  imagine  why  their  attorneys  allow  such  evidence  to  be  written  into  the 
record.  Certainly,  as  a  representative  of  the  producers,  I  would  suggest  that 
unless  the  wholesale  grocers  mend  their  methods  of  handling  foodstufCs  in  a 
way  that  will  give  better  service  they  should  be  eliminated  and  some  one  else 
substituted.  The  producers  and  consumers  of  this  country  are  looking  for 
service. 

I  am  of  the  same  opinion  as  the  Interstate  Commerce  Commission  on  this 
subject  of  service :  That  Instead  of  preventing  the  meat  packers  rendering  this 
very  necessary  service,  the  wholesale  grocer  should  equal  that  service — or  even 
l>etter  it— by  establishing  their  own  route-car  system,  I  call  attention  to  the 
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progreselve  methods  of  some  retail  dealers  In  modem  methods  of  cooperative 
dellTery. 

I  want  to  call  the  attention  of  the  committee  to  the  cooperative  method  of 
delivery  by  many  of  the  retail  dealers  in  some  of  our  larger  towns,  by  the 
establishment  of  a  cooperative  system,  through  which  goods  are  picked  up  at 
the  stores  and  delivered  by  one  trucit,  just  eliminating  duplication  of  service. 
It  occurs  to  me  that  the  wholesale  grocers  In  cities  of  sulllciwit  siie  might  ]oin 
together  In  a  cooperative  delivery  system  similar  in  nature,  delivering  their 
goods  to  these  destination  points  by  a  route-oar  service,  which  might  be  used 


There  la  no  reason  why  the  wholesale  grocers  in  large  shipping  centers  could  > 
not  cooperate  together  aa<i  Join  with  the  green  fruit  and  vegetable  ]obt>ers  in 
establishing  such  delivery.  There  Is  no  reason  why  with  their  large  variety  I 
of  products,  their  superior  salesmanablp,  long  years  of  experience  In  this  basi-  I 
ness,  that  they  should  not  be  able  to  compete  with  the  packers  end,  in  fsct,  j 
render  this  service  at  an  equal  or  less  cost  than  the  packers.  I 

One  witness  testified  that  the  packers  had  driven  them  out  of  the  butter    I 
business,  largely  because  the  packers,  through  the  use  of  refrigerator  cars.     < 
delivered  butter  In  good  condition,  while  the  butter  they  handled  reache<l  its 
destination  melted  and  otherwise  unfit  for  consumption.    All  such  argnmeots, 
of  course,  are  extremely  favorable  to  my  contention  In  the  matter.    The  conclu- 
sion of  this  witness,  I  suppose,  would  be  that  the  people  should  eat  butter  In 
fluid  form,  allow  it  to  get  rancid  In  transit,  and  othenvise  submit  to  aanoysnce    I 
and  InconvMiience  so  that  the  wholesale  grocers  might  continue  to  render    I 
unsatisfactory  service  to  the  people.  I 

There  la  an  article  In  the  February,  1921,  issue  of  the  Wholesale  Grocer 
which.  I  might  say,  is  a  conservative  magaxine  devoted  to  the  Interests  of  the 
wholesale  grocers  of  the  United  States.  It  Is  a  very  short  article.  It  Is  beaded 
"  Penalising  efflclency  "  and  refers  to  the  Government's  Interference  with  the 
packers,  and  Is  entirely  in  favor  of  my  contentions,  as  representing,  I  think,  the 
views  of  the  wholesale  grocers,  and  I  would  like  this  short  article  written 
Into  the  record.  I  do  not  need  to  read  It.  It  Is  a  very  strong  ar^ment  on  the 
economic  value  of  the  packers  In  distribution. 

The  Chaieman.  It  may  go  In. 

(The  article  referred  to  Is  as  follows:) 

"  PRNAI.IZTNO   BFTICIBBCT. 

"  It  does  not  seem  possible  that  a  group  of  men  possessing  an  ordlnsr? 
d«gree  of  intelligence  would  solemnly  put  themselves  on  record  as  favoring 
such  a  silly  bill  as  that  which  has  passed  our  great  Senate  for  the  regulation 
of  the  packing  Industry.  It  seems  hardly  possible  to  treat  this  piew  of  law 
making  in  a  serious  vein.  The  only  object  to  be  attained  is  to  make  a  few 
more  Government  Jobs  for  distribution ;  at  least  it  seems  that  this  can  be  the 
only  real  purpose  of  the  bill.  i 

"  In  all  the  activities  looking  to  the  destruction  of  the  meat-packing  Industry 
as  now  conducted,  there  does  not  appear  to  be  any  reason  advanced  except  in 
meaningless  general  terms. 

"  Tbe  meat  producers,  of  course,  charge  the  packers  with  mani palatini! 
prices.  They  want  more  for  their  beef  and  pork.  That  Is  their  sole  interest 
In  the  matter.  Under  such  regulations  as  are  proposed  they  will  get  less  for  . 
their  meat,  because  Uie  market  will  lack  stability.  It  will  be  up  and  down, 
and  the  stoOk  grower  will  find  It  generally  necessary  for  him  to  aell  when  the 
market  is  down. 

"Any  man  tit  to  sit  In  the  Senate  ought  to  know  and  may  know  that  the  biE 
packers  do  not  and  can  not  control  the  live-atock  marttet.  They  buy  from 
day  to  day  in  competition  with  anyone  who  wants  to  buy  sufficient  live  stock 
for  their  daily  needs.  They  have  a  large  killing,  packing,  and  distrtbuttni: 
organization  that  must  be  kept  going  dally.  They  must  buy  live  stock  every 
day  and  pay  the  market  price,  and  this  price  is  regulated  by  the  law  of  supply 
and  demand. 

"  On  the  other  hand,  the  consumer  is  asking  for  lower  priced  meat  prodnct*. 
How  are  the  wise  Senators  going  to  provide  for  higher  prices  to  the  cattle 
producer  and  lower  prices  to  the  consumer?  The  proposition  is  ridiculous.  The 
packers  lost  millions  of  dollars  last  year  because  they  paid  too  much  for  live 
stock  on  the  hoof,  and  sold  the  finished  products  too  low.  These  facts  may  be 
known  to  all  Senators.  Having  that  knowledge,  what  would  they  dol  Tie  the 
hands  of  the  packers  so  they  would  lose  more  money.    Tbe  packer^,  ftdoe 
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a  certain  Iobb,  would  shut  up  shop  and  we  would  see  such  a  big  dilTerence  in  the 
cost  of  handling  meat  products  that  live  stock  would  be  lower  and  meat  prod- 
u<ia  higher. 

"  This  is  jost  what  we  are  coming  to  If  the  Senate  bill  becamea  a  law.  The 
E«w  will  operate  Just  contrary  to  the  way  it  Is  pretended  it  will  work. 

"  The  packers'  organization  is  probably  the  most  efficient  business  organiza- 
tion in  the  country,  rendering  splendid  service  on  the  smallest  possible  margin 
of  profit.  If  this  efSciency  is  to  be  penalized  by  our  lawmakers  the  country  at 
large  will  suffer,  live-stock  producers  and  consumers  alike.  One  thing  this  pro- 
posed law  wlil  do,  it  win  make  fat  jobs  for  a  lot  of  Incompetent  politicians,  who 
would  attempt  to  tell  the  expert  packers  how  to  run  their  business. 

■'  It  Is  to  be  hoped  this  food  bOl  will  never  become  a  law.  If  it  should  get  on 
(he  books  the  lawmakers  will  feel  competent  to  run  aU  the  big  business  in  the 
country.    In  fact,  to  be  consistent,  they  would  have  to  undertake  this  big  job." 

Mr.  Caufaell.  I  have  extracts  here  which  I  have  taken  from  the  same  con- 
servative magazine  In  regard  to  the  packers'  methods  and  the  cost  of  doin;;  busi- 
ness. It  is  In  this  same  magazine  and  is  very  valuable,  I  think,  for  this  com- 
mittee to  look  over,  1  would  like  to  Introduce  It.  It  Is  under  date  of  Septem- 
ber, 1921.  page  8,  and  is  as  follows  [reading] : 

"  THE  WHOUESALB  GROCEB. 

"An  analysis  of  the  aggr^ate  proQts,  sales,  and  Investments  (capital  and 
surplus)  figures  of  ITS  of  the  leading  corporations  of  the  country  for  the  year 
1920,  Including  the  five  largest  packing  companies,  ^ows  how  economically  the 
packers  are  serving  the  public. 

"  The  corporations  surveyed  were  selected  because  of  the  availability  of  their 
annual  reports.  The  figures  are  taken  from  the  comiwny  r^K>rts  as  given  either 
by  Moody's  Manual  or  the  Commercial  anil  Financial  Chronicle. 

"  These  IT,*]  corporations;  with  an  Invested  capital  and  surplus  of  more  then 
Dine  and  one-third  billions  of  dollars,  handled  during  1920  more  than  $13,000,- 
000,000  worth  of  business,  which  netted  more  than  S800.000,000  In  profits. 

"  The  aggregate  business  of  the  five  packers  was  about  $3.013.000,000,, with  an 
aggregate  net  profit  of  $7,218,068.  The  combined  business  of  the  other  170  cor- 
imrations  was  $10,124,207,985,  or  less  than  four  times  that  of  the  5  packers. 
On  this  amount  of  business  the  nonpackera  received  aggregate  net  profits  of 
$813,128,417,  as  compared  with  the  $7,218,086  for  the  5  packers. 

"Sales  ($3,013,002,000)  of  the  5  packers  were  approximately  three-tenths  of 
the  sales  of  the  170  nonpackers,  while  the  aggregate  profits  of  the  6  packers 
were  less  than  one  one-hundredth  (one  one-hundred-and-twelfth)  of  the  aggre- 
gate profits  of  the  nonpackers.  In  other  words,  the  nonpackers,  doing  less  than 
four  times  as  much  hnsiness  as  the  packers,  earned  more  than  one  hundred 
times  as  much  in  profits  as  did  the  packers. 

"  None  of  the  five  packers  averages  as  much  as  three-fifths  of  a  cent  of  profit  on 
each  dollar  of  sales.    The  average  for  the  five  was  less  than  one-quarter  of  a 

"  The  five  packers  had  about  $590,000,000  of  capital  and  surplus  at  the  begin- 
ning of  the  fiscal  year.  The  packer  with  the  highest  turn  received  about 
2}  cents  on  each  dollar  Invested. 

•'  The  other  170  corporations  had  more  than  $8,800,000,000— to  be  accurate, 
$8.806,591.395 — of  capital  and  surplus.  Their  average  profit  per  dollar  of  In- 
vestment was  more  than  seven  times  as  great  as  that  of  the  packers — 9.23  cents, 
as  compared  to  1.23  cents." 

Also  an  article  from  page  8  of  the  October  Issue,  1921,  of  the  Wholesale 
Grocer,  as  follows  [reading} : 

"  The  entire  Question  resolves  Itself  into  a  matter  of  judicious  differentiation 
and  of  good  faith — in  this  sense,  that  If  the  object  In  view  Is,  as  stated,  to  reduce 
the  expense  of  transportation  by  the  elimination  of  waste  motion,  to  apply  the 
principles  of  economy  and  conservation  to  an  honest  effort  to  distribute  the 
products  oif  the  fruit  growers,  and  not  a  veiled  attempt  to  nullify  and  break 
through  the  barriers  of  the  famous  consent' decree,  there  will  be  but  slight 
chance  of  defeating  the  petition,  for  the  principle  'pro  bono  publico,'  must 
ulniost  certainly  prevail  In  the  final  analysis  and  adjudication.  This  is  the 
opinion  of  men  high  in  the  various  councils  of  the  food  Industry." 

Tliat,  I  think.  Is  a  very  fair  view  that  the  most  conservative  wholesale  grocers 
take  of  this  question  here. 

There  Is  one  more  question  that  I  want,  to  take  up  here,  and  that  Is  the 
legality  question.    I  was  asked  a  number  of  questions  here  in  the  b^innlng  In 
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reganl  to  thtB  act — tlie  pecker  coDtrol  act  I  think,  Id  further  reply  to  those 
questions  that  were  propoundml  to  nie  In  the  beglDDlUK.  1  would  like  to  read  two 
or  three  pagen  that  I  have  written  on  the  subject.  I  have  found  Home  old  cases. 
They  ma}'  not  be  appropoR  lo  this  thins,  but  to  nij  mind  the;  are. 

In  my  opening  statement  I  referre<l  lo  tlie  llleKallty  of  the  decree.  These 
wholesale  grocers  seek  Goveriiuient  aid  In  ellmlnatini;  competitors:  they  claim 
that  they  are  the  only  i^incernB  which  should  be  allowed  to  handle  groceries. 
Such  clului  Ifi  similar  to  that  made  by  the  retail  grocers  and  others  during  the 
decade  of  1890-lBOO,  when  department  atorea  were  growing  rapidly  and  the 
SDull  traders  claimed  they  were  helng  driven  out  of  business.  The  retail 
grmers  maintained  that  these  great  department  stores  should  not  handle  both 
dry  goods  and  groceries,  itetail  hutchern.  ilruegfsts,  retail  jewelers,  and  liquor 
deiilers  ndiled  their  complaints  that  these  larse  department  stores  were  monopo- 
IlKiiig  the  retail  business,  Just  as  the  wholesale  grocers  of  to-day  attempt  to 
i.'fmoea!  their  own  seltisb  intenvts  In  the  matter.  These  concerns  sought  tu 
eliminate  this  new  coinjietitor,  the  department  store,  from  their  particular  field 
of  business  uixler  the  guise  of  saving  the  public  from  a  monopoly. 

In  the  State  of  Missouri  n  stutute  passed,  known  as  the  an ti department 
store  act.  approved  ilay  16.  1899  (acts  of  1899,  p.  72).  By  section  1  of  sudi 
fict  all  goods,  wnivs.  and  merchandi.ee  in  the  cities  to  which  the  act  applied 
(cities  having  a  population  of  50,000  Inhabitants  or  over)  were  divided  into  73 
classes,  and  these  claa.ses  then  rearranged  Into  28  groups  or  departments.  By 
section  2  of  the  act  it  was  made  unlawful,  after  120  days  from  the  date  of  its 
liassage.  for  any  person  or  persons.  Arms,  corporations,  or  sssoclatlona  to  have 
on  hand  for  sale,  or  sell  any  goods,  wares,  and  merchandise  of  more  than  one 
of  these  several  classes  or  groups  without  first  having  obtained  a  license  there- 
■  for.  By  section  4  of  the  act  the  applicants  for  a  license  were  required  to 
state  the  class  or  group  in  which  he  proposed  to  conduct  his  business,  etc. 
In  brief,  the  statute  Imposed  a  heavy  license  tax  on  the  privilege  of  selllnt; 
goods  from  each  one  of  numerous  groups  or  classes  of  merchandise,  and  per- 
mitted sales  to  be  mnde  without  license  from  only  one  of  such  classes  or 
!,'roups. 

In  the  State  of  Illinois,  the  city  of  Chlcngo,  at  about  the  same  time  (1899). 
■■nssed  an  ordlnant*  attempting  to  regulate  department  storea  by  arbitrarily 
prohibiting  the  sale  of  provisions  In  any  store  where  dry  goods,  clothing,  jewelry, 
11  nd  drugs  were  sold. 

In  commenting  upon  thts  legislation  In  the  annual  report  of  the  leglslatimi  of 
the  country  before  the  American  Bar  Association  In  IMKI,  President  Charles  F. 
Menderson  said : 

"  Department  stores  are  receiving  attention,  and  a  di^wsltion  Is  evidenced  to 
interfere  with  their  spreading  tendencies  in  tt«  State  of  Missouri. 

"  Did  the  lawmaliers  desire  precedent  for  the  attempted  destruction  of  de- 
partment stores,  they  could  have  found  absolute  prohibition  of  the  carrying  on 
of  more  than  one  business,  under  heavy  penalties,  among  the  discarded  rubbish 
if  the  English  law,  In  statutes  of  the  olden  time,  when  the  might  of  kings  con- 
trolled the  right  of  subjects.  In  the  act  of  37  Edward  III.  passed  1350.  we 
read:  'Item — for  the  great  mlsehiefs  which  have  happened  as  well  to  the  Kini; 
as  to  the  great  men  and  commons,  of  that,  that  the  merchants,  called  grocers, 
do  ingross  all  manner  of  merchandise  vendible;  and  do  suddenly  enhance  the 
I-rlce  of  such  merchandise  within  tlie  realm— hath  ordained  that  no  Englisli 
merchants  shall  use  no  ware  nor  merchandise,  by  liim  nor  by  other,  nor  by  no 
manner  of  covin,  one  only  one,  which  he  shall  choose  betwixt  this  and  the  Feast 
cf  Candlemas  next  coming.  And  such  as  have  other  wares  or  merchandise  in 
their  hands  than  those  that  they  have  chosen,  may  set  them  to  sale  before  the 
Kpast  of  the  Nativity  of  St.  John  next  ensuing.  And  If  any  do  to  the  contrary 
of  this  ordinance  in  any  point,  and  be  thereof  attained  In  the  manner  as  here- 
after followeth,  he  shall  forfeit  against  the  King  the  merchandise  which  be 
hath  so  used  against  this  ordinance;  and.  moreover,  shall  make  a  fine  to  the 
King — and  whosoever  will  sue  for  the  King  in  such  case  shall  be  thereto  re- 
ceived, and  shall  have  the  fourth  penny  of  the  forfeiture  of  him  that  so  shall 
be  attained  at  his  suit.'  But  G50  years  ago,  when  this  law  came  into  being, 
there  were  no  invidious  distinctions. 

"The  artisan  or  siiilled  laborer  has  no  superior  right  to  the  tradesman,  for 
we  read  In  the  same  act  of  37  Edward  III :  '  Item — it  Is  ordained  that  arti- 
fleers,  handicraft  people,  hold  them  every  one  to  one  mystery,  which  he  shall 
choose  betwixt  this  and  the  said  feast  of  Candlemas ' ;  and  those  who  did  not 
so  choose  and  work  at  the  '  one  mystery '  were  punished  by  imprisonment 
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for  half  a  year  and  fine  and  ransom.  It  Is  unneceaaary  to  Mate  In  this  pres- 
ence ttiat  lODg  ages  ago  ttiese  impositions  upon  personal  liberties  were  con- 
signed,  with  many   others   of  Ilhe  Import,  to   the  dust   heap." 

Likewise  the  imposition  on  personal  liberty  by  the  legislature  of  the  State 
of  UlBsourl  and  the  city  council  of  Chicago  were  consigned  to  the  dnst  heap 
by  the  Supreme  Court  of  the  State  of  Missouri  and  that  of  Illinois,  respec- 
tively. 

In  the  State  of  Missouri  the  Supreme  Court  b«ld  In  reference  to  the  anti- 
department  store  act.  supra : 

"  Due  process  Of  law  la  denied  when  any  particular  person  of  a  class  or  a 
community  is  singled  out  for  the  Imposition  of  restraints  or  hurdena  not  im- 
posed upon  or  to  be  borne  by  all  the  class  or  of  the  community  at  lai^,  unless 
the  Imposition  or  restrain  be  based  upon  existing  dlstlactlona  that  dlfteren- 
tiate  the  particular  Individuals  of  the  claaa  to  be  affected  f^om  the  body  of  the 
communlQ'-'' 

The  Supreme  Court  of  Jlllnola  likewise  held  the  ordinance  of  the  city  of 
Chicago  waa  unconstitutional.  Such  ordinance  ivas  held  not  to  be  a' regula- 
tion but  a  prohlbltlfut,  and  a  purely  arbitrary  one  which  attempted  to  de- 
prive certain  persons  of  exercising  a  right  which  had  always  been  lawful  and 
had  been  exercised  throughout  the  State  and  the  country  without  question. 
It  was  nothing  other  than  an  attempted  interference  by  the  city  with  rights 
euaranteed  by  the  constitutions  of  the  United  States  and  of  the  State  of 
Illlaols.    The  court  aaid— — 

Mr.  Stbvems  (Interpoeing).  Mr.  Chairman,  arc  we  going  to  have  th&  legal 
phases  of  this  question  argued  now? 

The  Chaibuan,  If  any  layman  wants  to  read  hla  notes  he  may  do  so. 

Judge  Haikeb.  He  is  citing,  I  understand,  from  cases  of  the  supreme  courts 
of  Missouri  and  Ililnola. 

Mr.  Caufbbex.  I  only  wanted  to  give  these  attorneys  something  to  chew 
on  when  they  went  home. 

Judge  Haineb.  Proceed.    Let  It  go  in  the  record. 

Mr.  Cautbeu..  They  need  something.  If  they  are  going  further  with  this 
evidence,  on  the  other  phases. 

The  court  said : 

"  These  constitutions  Insure  to  every  person  liberty  and  the  protection  of 
his  property  rlglita,  and  provide  that  he  shall  not  be  deprived  of  life,  liberty, 
or  property  without  due  proceas  of  law.  The  liberty  of  the  citizen  Includes 
the  ri^t  to  acquire  property,  to  own  and  use  it,  to  buy  and  sell  it.  It  la  a 
neceseary  incident  to  the  ownership  of  property  that  the  owner  shall  have  a 
right  to  sell  or  barter  it,  and  thia  right  la  protected  by  the  Conatltutlon  aa 
such  aa  Incident  of  ownership.  When  an  owner  is  deprived  of  the  right  to 
expose  for  sale  and  aell  his  property  he  is  deprived  of  property,  within  the 
meaning  of  the  Constitution,  by  taking  away  one  of  the  Incidents  of  owner- 
ahip.  Liberty  includes  the  right  to  pursue  such  honest  galling  or  avocation 
as  the  citizen  may  choose,  subject  only  to  auch  restrictions  as  may  be  neces- 
sary for  the  protection  of  the  public  health,  morale,  safety,  and  welfare.  The 
State,  for  the  purpose  of  public  protection,  may  in  the  proper  exercise  of  the 
police  power  impose  restrictions  and  regulations;  but  the  right  to  acquire 
and  dispose  of  property  Is  subject  only  to  that  power.  The  individual  may 
pursue,  without  let  or  hindrance  from  anyone,  all  such  callings  or  pursuits 
as  are  innocent  in  themselves  and  not  injurious  to  the  public.  These  are  fun- 
damental rights  of  every  person  living  under  this  Government.  The  legis- 
lative can  neither  by  an  enactment  of  Its  own  interfere  with  such  rights  nor 
authorize  a  municipal  corporation  to  do  ao." 

The  Chaibman.  Gentlemen,  I  understand  that  Mr.  Chase  and  Mr.  McKlnney 
have  reservations  for  California  fo-nlKht.  and  if  It  la  apreeable  Mr.  Campbell 
will  discontinue  his  statement  at  this  time  so  that  Mr.  Chase  and  Mr.  McKlnney 
may  mate  such  statements  as  they  desire  to  before  they  go. 

(And  thereupon,  by  common  consent,  Mr.  Campbell  discontinued  hla  state- 
ment at  this  time.) 

The  Chairman.  Now,  Mr,  Chase,  we  will  hear  you. 

FTTBTHEB  5TATEUEHT  OF  Hit.  ELMES  E.   CHASE. 

Mr,  Chase,  Mr.  Chairman  and  gentlemen,  there  seems  to  be  a  very  strong 
inclination  to  make  it  appear  that  I  do  not  represent  the  dried  fruit  interests 
of  California.    I  wish  to  state  that  I  thought  I  clearly  Informed  the  committee 
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In  my  opening  statement  of  my  position  In  that  matter,  In  which  I  stated  that 
I  also  represeDt«d,  by  appoinl4uent.  the  Dried  Fnilt  Aasoeiatlon  of  California, 
which  la  the  dried  fruit  organlEutlon  of  the  State,  and  then  went  on  to  euuiner- 
ate  the  organlzatltms  belonglnK  to  the  Dried  Fruit  ABBOclatloa. 

The  Richmond -Chase  Co.,  of  which  I  am  vice  president.  Is  a  memtwr  of  that 
organization,  and  1  want  to  say,  in  eKplanatlon,  that  1  did  not  know  at  the 
time  I  left  my  home  that  I  was  to  be  appointed  to  r^reaent  this  assoclatioii : 
therefore,  I  had  no  opportunity  of  conferrtng  with  the  offlccrs  of  that  organiia- 
tloD.  I  did,  however,  make  Inquiry  as  to  the  status  of  the  Dried  Frnlt  Abso- 
elation  In  this  matter  and  wag  informed  that  the  resoiutlon  passed  by  them  In 
oppositloa  to  the  modlQcation  of  thla  decree  has  been  ^ubntitted  to  all  of  the 
members  who  were  not  present  at  the  time  the  resolution  was  pawed.  I  bad, 
therefore,  a  right  to  asanme — and  I  tlilnk  my  position  is  a  reasonable  one— 
that  all  of  the  dried  fruit  organizations  of  the  State  approved,  or  at  least  did 
not  disapprove,  of  this  resolution  passed  by  the  Dried  Fruit  Association. 

The  Ckaibman.  Xou  were  acting  upon  that  assumpttonT 

Mr.  Gbasc.  I  was  acting  upon  that  assumption.  I  hope  that  the  committm 
will  not  feel  that  I  in  any  shape  or  manner  wanted  to  appear  here  under  aoy 
misapprehension. 

The  Chaibkait.  We  see  your  situation. 

Mr.  Chase.  It  matters  but  little,  of  course,  as  to  whether  I  do  represent 
these  three  cooperative  organizations  or  not.  The  Prune  and  Apricot  Grower^ 
Association  and  the  Beet  and  Fig  Growers'  As&ociatlon  are  on  record  In  this 
matter  as  against  a  modification  of  the  decree.  The  Raisin  Grow«rs'  Associa- 
tion, according  to  the  teleinum  Mr.  Gray  received,  decided  not  to  take  any 
action,  I  presume,  as  au  organization. 

But  my  statement  sttU  stands,  gentlemen,  that  these  cooperative  organiza- 
tions have  not  come  to  the  rescue  of  the  California  Cooperative  Canneries  in 
prosecuting  their  apiMal  to  have  tills  decree  modified. 

Referring  to  Mr.  Gray's  statement  regarding  the  canners  who  an»eared  upon 
boards  of  directors  of  banks,  etc.,  I  noticed  that  the  evidence  singled  me  ooU 
but  directly  after  that  read  the  name  of  S.  E.  JohnKin,  president  of  the 
.  Growers'  Bank  of  San  Jose.  Mr,  Johnson  Is  also  president  of  the  Cooi>eratiTe 
Canneries,  and  Mr.  George  Singleton,  vice  president  of  the  Lewis  Co.,  organiznl 
the  bank  and  was  one  of  the  principal  stockholders. 

Mr.  BBEEn.  Of  what? 

Mr.  Grasb.  Of  the  Growers'  Bank  of  San  Jose. 

Mr.  McKiNNBY.  Did  it  get  clear  In  the  record  that  Mr,  Johnson  Is  president 
of  the  California  Cooperative  Canneries? 

Mr.  Chase.  Yes:  and  he  Is  also  vice  president— — 

Mr.  Grat  (Interposing).  I  did  not  read  the  name  of  S.  E.  Johnson  In  con- 
nection with  the  California  Packing  Corporation.  I  read  the  list  of  tlie 
directors  of  the  California  Packing  Corporation  who  were  officers  of  banks  in 
California. 

The  CHAiayAH.  The  record  will  speak  for  Itself.     Proceed,  Mr.  Chase, 

Mr.  Chase.  I  did  not  consider  there  was  any  particular  [Mint  to  It.  except 
it  did  not  seem  consistent  to  me. 

I  want  to  say  that  It  did  not  occur  to  us,  or  did  not  occur  to  me,  that  it  was 
of  any  consequence  to  get  personal  telegrams  from  our  people,  or  <lirectors  and 
stockholders,  or  anybody  else.  I  Just  wanted  to  mention  that,  because  we  couM 
have  furnished  any  number  of  those,  if  it  had  been  thought  that  It  would  liave 
been  of  any  particular  Importance.  There  ore,  of  course,  quite  a  good  niaoj 
of  those  telegrams  here  of  stockholders  of  the  Cooperative  Canneries.  Ttiere 
Is  no  objection  to  that,  only  I  wanted  to  explain  the  reason  why  we  did  not 
secure  telegrams  from  some  of  our  people  and  stockholders,  some  of  whom  are 
growers.  In  fact,  we  are  large  growers  ourselves,  operating  between  500  and 
600  acres  of  orchard  In  the  Santa  Clara  Valley.  That  Is  one  of  our  principal 
works  is  the  orchard  business. 

Mr.  Campbell  has  been  very  lenient,  and  I  don't  think  there  Is  anything  that 
he  baa  stated  that  I  want  to  give  any  explanation  on. 

In  regard  to  the  statement  of  the  Richmond -Chase  letter  that  went  into  tfae 
record,  I  did  not  write  it.  and  I  did  not  see  it  until  after  It  was  written,  anil 
I  am  quite  positive  that  the  failure  did  not  occur  In  southern  CalifomlB, 
because  I  know  nothing  about  them,  and  I  am  sure  my  partner  did  not. 

I  also  want  to  say  for  the  record  tliat  when  I  said  there  was  one  cannery  at 
San  Jose  that  I  was  very  honest  in  my  statement,  and  that  I  did  not  know 
there  was  more  than  one  cannery  there. 
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I  think  that  Is  about  all  that  I  have  to  say.    I  had  some  other  memorandunu, 
but  the  time  Is  rery  abort.    I  tbaoh  you,  Mr.  Chairman. 
The  Chaibman.  If  that  is  all,  we  thank  you,  Mr.  Ohase. 
Mr.  McKinney,  we  ^IJ  hear  you. 

rUBIHEB.  8TAIEHEKT  OF  HB.  FBESTON  HcKINNEY. 

Mr.  McKiNKET.  Mr.  Chairman.  I  will  Ije  very  brief.  It  ia  rather  difficult,  of 
course,  to  answer,  not  toeing  trained  on  these  lines,  to  answer  so  many  things 
on  such  abort  notice,  and  I  will  request  for  both  Mr.  Chase  and  myself  that 
if  we  And,  after  we  have  had  the  same  opportunity  that  these  others  have  had — 
two  weeks  to  look  over  the  record — If  there  Is  anything  we  have  overlooked, 
we  would  Uke  to  bave  the  opportunity  of  submitting  our  unswer.  by  letter  or 
brief. 

The  Cbaibmar.  Well,  you  can  make  yoifr  arguments  by  brief. 
Mr.  McKiNKET.  I  have  only  a  few  points  that  I  want  to  touch  upon.    I  have 
only  a  few  points  that  I  have  a  memorandum  on,  and  1  assume  there  will  be  uo 
objection  to  putting  anything  else  in  that  may  occur  to  us. 

Judge  Haineb.  We  can  not  keep  this  open  Indeflnlt^.  There  must  be  an 
end  to  It.    We  must  close  It  up. 

Mr.  McKiNiTEY.  I  mean,  after  we  read  the  record. 

Judge  HAinEB.  If  you  find  anything  you  desire  to  call  attention  to,  you  can 
send  It  to  your  counsel,  and  they  can  use  it  in  oral  argument  We  do  not  care 
to  be  bothered  witb  it. 

Mr.  McKiNNET.  Mr.  Gray  devoted  &  day  and  a  half  to  the  work  tb&t  be 
has  done,  and  be  referred  many  times  to  the  cooperative  movement  In  Cali- 
fornia. He  might  have  given  the  impiession — I  think  he  surely  would  have 
given  the  ImpreBsion  to  anyone  who  was  here  only  a  part  of  the  time  anyway 
tbat  there  was  a  line  of  cleavage  here  between  the  cooperative  organizations 
and  the  commercial  packers  on  this  speclflc  subject  that  we  have  before  us. 
I  want  to  point  out  to  you  gentlemen  that  there  is  no  such  line  of  cleavage. 
We  have  offered  nothing  here,  nor  would  we  want,  nor  do  we  want  to  do  any- 
thing detrimental  to  the  cooperative  movement  in  California.  We  would  be 
foolish  it  we  undertook  It.  It  is  an  economic  movement  that  will  reach  Its 
level,  and  It  Is  traveling  rapidly,  too,  in  California.  We  certainly,  in  this 
proposition  or  any  other,  have  no  fight  with  the  cooperative  organizatlOBB. 
Mr.  Gray  baa  stated  that  there  are  42  such  cooperative  organizations  in  Cali- 
fornia. I  have  not  the  figures,  but  I  assume  his  figures  are  right,  and  I  want 
to  point  out  particularly  to  you  gentlemen  that  the  California  Cooperative  Can- 
neries, one  of  those  42,  is  here  for  the  purpose  of  having,  if  possible,  this 
consent  decree  modified ;  that  not  one  of  the  other  41  cooperative  organizations 
In  California  are  here  represented  for  that  purpose.  It  seems  to  be  clear,  ttom 
that  particular  point,  as  to  where  California  stands. 

Now,  he  did  read  a  telegram  from  Mr.  Wylie  Giffen,  which  I  believe  was  sent 
on  a  long  premise,  l>ecause  I  am  certain  the  record  did  not  Indicate  that  Mr. 
QlfCen  or  the  California  Associated  Raisin  Co.  was  represented  by  Mr.  Chase. 
The  California  Prune  &  Apricot  Association  ia  clearly  on  record  as  op- 
posed to  a  change  in  the  consent  decree.  Also  the  California  Peach  &  Pig 
Association.  The  only  other  large  association  is  the  dried  fruit  business — 
the  only  one  In  which  there  might  be  any  question— la  the  California  Asso- 
ciated Raisin  Co.,  and  Mr.  Wylie  M.  GifFen's  telegram  cleared  up  without  any 
question  of  a  donbt  the  fact  that  they  have  oRiclally  taken  no  action. 

Mr.  Gray  stated  rightfully  that  Mr.  Wylie  M,  Giffen.  president  of  the  Cali- 
fornia Associated  Raisin  Co. — he  mentioned  the  powerful  work  he  has  done 
tbere  as  an  organizer.  He  is  indeed  the  great  man  of  the  dried  fruit  cooper- 
ative movement,  unquestionably,  and  I  desire  to  read,  therefore,  a  letter  from 
him  which  I  think  clears  up  bis  position.  It  is  dated  November  14,  1^1,  and 
It  was  handed  to  me  by  one  of  the  wholesale  gtocers.  It  Is  framed  to  George 
R,  Newell  Co.,  MInneapolla,  Minn.  Incidentally  it  was  handed  to  me,  of 
course,  subsequent  to  my  testimony,  and  to  Mr,  Chase's,     It  aays: 

"  Your  letter  of  October  24  Inquiring  as  to  our  stand  on  the  modification  o( 
the  packers'  consent  decree  ia  at  hand.  A  great  deal  of  pressure  has  been 
brought  to  bear  upon  us  from  parties  on  both  sides  of  this  question  to  get  na 
to  use  our  Influence  in  their  behalf,  and  as  an  organization  we  have  not  taken 
any  stand  at  all.  nor  do  we  intend  to.    This,  however.  Is  the  position  of  the 
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aaaociatlon  as  an  orsanlzatlon.  and  does  not  necesaarilr  represent  us  aa  Indi- 
viduals.   1  personally  do  not  think  tbat  this  decree  should  be  modified. 
"  Tours  very  truly, 

"  Caufobkia  Abbociates  Raisin  Co. 
"Wtub  M.  Girnv." 

I  point  out  the  pressure  he  Rpeaks  of.  It  Is  tMing  brought  by  both  sides.  No 
doubt  the  same  pressure  was  brought  on  the  other  42  associations,  and  I  point 
out  to  you  that  not  one  of  them  succumbed  to  the  pressure  and  ts  here.  The 
only  other  ones  that  have  made  any  appearance,  either  by  teleBrara  or  letter, 
are  five,  I  believe,  associations  which  Mr.  Gray  read  into  the  record.  1  will 
have  to  saj  that  of  those  five,  T  do  not  know  the  operations  of  a  single  one. 
Do  not  understand  me  that  I  am  questioning  that  such  exist.  I  have  been 
around  California  a  good  many  years,  and  It  so  happens  that  T  have  never  heard 
of  them.  I  state  that  merely  to  Indicate  that  I  do  not  believe  that  they  are 
assodatioQB  of  any  very  large  size.  They  do  not  indicate,  nor  does  Mr.  Gray 
indicate,  the  size  of  the  associations,  except  In  one  Instance,  and  that  is  the 
Santa  Clara  Valley  Growers'  Association,  wMch  states  fn  Us  telegram  that  it 
has  300  members.  Now,  in  the  Santa  Clara  Valley  I  would  estimate,  and  I 
believe  It  Is  a  conservative  estimate,  that  there  are  12,000  to  15,000  frutt  growers. 

Mr,  Gray  mentions  the  fact  that  on  a  6,000  ton  pool  which  he  purchased  for 
the  California  Cooperative  Canneries,  they,  by  so  doing,  worked  the  price  up 
from  f37JW,  approximately,  to  somewhere  around  JlOO — JB2.50.  I  point  out 
to  you  that  In  cling  peaches,  which  I  presume  this  pool  was,  In  that  season 
125.000  tons  were  used  In  the  canning  process,  and  I  doubt  if  the  purchase  of 
6,000  tons  would  have  that  effect 

Getting  back  Just  for  one  moment  to  this  question,  which  I  doubt  If  you  are 
so  vitally  Interested  In  anyway,  aa  to  who  represents  who,  I  want  to  Invite 
you  to  California,  all  of  you  or  any  one  of  you,  or  any  representative  of  any 
one  of  your  three  departments,  to  come  out,  because  it  Is  important,  I  think, 
to  know  what  the  feeling  of  perhaps  the  most  progressive  State  In  growing 
In  this  country  Is,  I  want  to  invite  you  or  urge  you  to  either  come  In  person 
or  by  any  representative  of  any  department,  and  Investigate  with  the  growers 
themselves,  with  the  canners,  and  with  the  others  that  have  helped  to  build 
up  Callfomla,  as  to  Just  what  this  feeling  Is  on  the  subject.  That  would 
clarify  your  own  nrlnds,  and  you  would  get  your  direct  evidence,  without  any 
question  from  the  outside. 

Now,  as  to  Mr.  Campbell's  testimony,  I  want  to  explain  briefly  that  the 
Canners'  League  for  the  last  three  yeara  has  compiled  the  statistics  of  the 
pack  of  California,  both  from  members  and  nonmembers-  The  pack  In  1^0, 
the  last  pack  which  we  compiled,  we  had  98  per  cent  of  all  the  cannera  In  the 
State  reporting  to  us,  whether  they  were  members  or  not. 

Now,  I  base  my  figures  which  are  io  the  record,  my  direct  testimony,  not 
on  the  number  of  canners  but  on  the  number  of  cases  packed,  because  It 
seemed  to  me  chat  that  was  the  pertinent  thing,  rather  than  the  number  of 
canneries.  Mr.  Campbell  stated  that  there  were  20  California  Packing  Cor- 
poration canneries  and  40  others  represented  on  our  figures  of  those  who  had 
actively  declared  themselves  as  opposed  to  this  change  in  this  consent  decree. 
Hla  figures,  he  stated,  he  merely  took  from  his  own  knowledge  of  it,  and  Ms 
knowledge  probably  Is  not  as  complete  as  mine,  and  I  will  state  that  there 
were  76  represented,  rather  than  60. 

Now,  if  you  will  leave  out,  or  rather  add  in  the  California  Cooperative  Can- 
neries—we know  where  they  are — put  in  Ltbby,  McNeill  &  Libliy,  who.  as  I 
stated  in  my  direct  testimony,  have  not  declared  themselves  to  us.  certainly,  or 
to  me  in  any  way  on  the  thing — we  have  87  plants  that  we  know  the  position  of. 

Mr.  Campbell  stated  that  there  were.  I  believe,  126 — wasn't  It?— 126  plants 
In  that  part  of  the  State,  that  ts,  fruits  and  vegetables,  so  we  have  26— or  let 
us  make  it  50 — the  figures  are  very  unimportant  there,  because  I  want  to  point 
out  to  you  that  those  plants  that  are  not  represented,  in  the  first  place  not  one 
of  them  is  here  as  In  favor  of  the  change  In  the  consent  decree,  and  these,  say  50, 
which  are  not  represented  on  either  s-de  are,  as  In  every  district,  the  small  can- 
ners who  are  not  in  any  association,  the  Importance  of  their  operations  is  so 
limited  that  you  can  not  figure  them.  Iliej-  only  figure  In  numbers,  and  not  In 
pack.  I  would  say  safely  that  taking  all  those  .50  small  canneries  and  put  them 
together,  and  the  big  plants  of  any  one  of  a  dozen  of  the  bigger  concerns  in 
California  will  pack  ten  or  fifteen  times  as  much— one  plant,  I  mean— as  all 
those  little  ones. 
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Mr,  Smith.  A1!  together,  do  you  mean? 

Mr.  McEiRNEY.  Xes,  sir ;  I  thought  I  made  clear,  and  I  endeavored  to  make 
clear  to  you  gentlemen  the  fact  that  the  small  canners  of  Gallfomta  are  per- 
swnally  aad  vitally  Interested  In  this  matter.  And  you  will  remember,  which 
1  think  answers  Mr,  Campbell's  argument — you  remember  first  I  gave  you  the 
figures  Including  all  who  signed  this  telegram,  which  would  include  the  Cali- 
fornia Paclilng  Corporation.  Then  I  took  out  the  two  to  whom  be  has  again 
referred— the  California  Packing  Corporation  and  Llbby — and  gave  you  the 
percentage  of  the  canners,  assuming  for  the  moment  that  these  two  concerns 
were  not  in  the  paclclng  business  there  at  all,  and  those  figures  you  wfll  remem- 
ber; that  89  per  cent,  based  on  the  pack,  not  on  the  number  of  canners,  are 
opposed  to  changing  this  consent  decree. 

I  wish  to  state  further  that  if  the  authenticity  of  my  figures  Is  In  the  least 
bit  in  question  in  the  minds  of  you  gentlemen,  I  will  say  that  these  percentages 
which  I  give  you  are  compiled  from  the  signed  statements  of  all  the  canners, 
whether  members  of  the  Canners'  League  or  not.  We  have  spent  a  great  deal 
of  time  going  to  the  little  canner — that  is  one  reason  why  we  do  contract  with 
him,  because  we  want  to  get  the  whole  pack.  Those  are  signed  statements  given 
to  me  in  confidence  for  the  purpose  of  announcing  the  total,  but  I  would  be  very 
glad  indeed,  if  there  Is  any  question  as  to  the  truth  of  my  statement,  of  any 
of  these  percentages — and  I  can  only  give  them  to  you  in  percentages  in  public — 
If  there  be  any  question  whatsoever  about  them,  I  would  be  very  glad  indeed 
If  the  Department  of  Justice,  or  any  of  the  commission  would  in  any  manner 
delegate  a  representative  of  the  Federal  Government  to  come  Into  my  office  in 
San  Francisco  and  I  will  open  up  to  talm  each  and  every  one  of  those  records 
(or  his  perusal. 

I  am  about  through  now,  gentlemen.  Mr.  Campbell  mentions  the  fact  that 
In  this  list  Is  the  Golden  State  Canneries  which  had  several  plants,  and  which 
he  inferred  we  had  figured  into  these  totals.  I  stated  In  my  direct  testimony 
that  I  was  dealing  only  with  the  canning  plants  north  of  the  Tehachapl  Moun- 
tains, where  87  per  cent  of  the  pack  la  made,  and  the  Golden  State  Canneries 
lire  all  In  the  South,  and  therefore  are  not  entered  into  these  percentages  one 
way  or  the  other,  despite  the  fact  that  they  are  on  record  as  opposed  to  a  change 
in  the  consent  decree. 

He  also  refers  to  the  fact  that  in  our  circular — I  believe  you  date  September 
17 ;  it  was  either  September  17  or  14,  1921— we  stated  that  we  had  been  notified 
by  the  National  Wholesale  Grocers'  Association  of  this  elTort  to  change  the  con- 
sent decree.  That  is  correct,  of  course,  but  I  desire  to  refer  you  back  to  my 
testimony,  In  which  I  stated  that  we  first  heard  of  this  matter  In  the  latter  part 
of  August,  the  information  being  given  to  us  by  one  of  the  members  of  our  execu- 
tive committee,  Mr.  Frank  Wilder,  and  that  at  that  meeting  we  decided  that  If 
any  action  was  to  be  taken  we  should  get  into  it  as  opposed  to  a  change  in  the 
consent  decree  at  once,  and  we  did  some  two  weeks  later  hear  from  Mr,  Drescher, 
of  Sacramento,  a  wholesale  grocer,  to  the  effect  that  this  action  was  about  to  be 
taken,  and  I  proceeded  without  any  further  authority,  having  received  It  at  the 
meeting  before, 

Mr.  Campbell  gave  some  figures  as  to  the  paclt  of  the  California  Packing 
Corporation,  In  an  effort  to  Indicate  their  control  of  the  situation  out  there.  I 
did  not  get  them  down  exactly,  but  I  think  it  was  three  million  and  either  six 
hundred  or  seven  hundred  thousand  cases.  I  just  want  to  point  out  that  the 
pack  of  the  members  of  the  (;;anners'  League  of  Caltfomla,  as  per  my  direct 
testimony.  In  1920,  was  13,000,000  cases.  I  want  to  say  that  I  don't  believe  that 
his  figures  are  quite  right,  but  am  taking  them  as  they  are. 

He  also  mwkes  reference  to  the  matter  of  due«.  I  didn't  get  what  he  was 
undertnkinti  to  convey  there.  His  schedule  of  d'^es.  while  I  didn't  read  it,  I 
presume  was  correct.  It  did  not  Indicate — I  guess  that  is  one  reason  I  wanted 
to  have  a  chance  to  answer  back  If  there  was  anything  in  the  record  there.  T 
didn't  get  what  point  he  was  making. 

The  Chairman.  Well,  I  think  the  proposition  that  he  made 

Mr,  McKiNNBT  (interposing).  If  it  registered  anything  in  your  minds  I 
would  like  to  answer  It, 

The  Chaibman,  The  point  be  made,  as  I  understand  it,  was  that  the  fact 
that  the  California  Packing  Corporation,  having  such  a  large  pack,  by  virtue 
of  the  fact  of  their  large  pack,  connected  with  the  further  fact  that  the  dues 
in  your  association  are  based  upon  the  pack,  and  having  the  largest  dues  to 
pay,  therefore  they  would  probably  have  the  most  Influence  in  the  organi- 
zation. 
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Mr.  McKiNNET.  Well,  Uiey  certalDly  pay  the  larKent  dues,  there  Is  no 
quenion  aboat  that. 

The  Chaikuan.  I  think  that  wan  hin  point. 

Mr.  MfKiNNEY.  It  Is  n  fact,  however,  that  their  relative  size  compared  to 
the  total  Is  not  dominaQt, 

Hr.  Camfbeli.  Mr.  Chairman,  what  I  wan  trylnic  to  convey,  and  I  thhik  I 
failed  to  do  so,  was  the  fact  that  I>oule  Rwirt  was  Interested  In  nwylng  part 
of  his  espenfws. 

The  Ckairuan,  Yea;  that  Is  true:  he  had  that  In. 

Mr.  McKiNKET.  Well.  It  Is  a  fact  that  LIbby,  KIcNelll  &  Libby  are  memben 
of  this  orfniQlKatloD ;  It  U  a  fact  that  they  pay  dues  Into  this  organization. 

Judge  Haineb.  How  much  dues  do  they  pay? 

Mr.  McKiKNEY.  Well,  it  Is  based  on  the  pack ;  T  don't  remember. 

Mr,  Gbat.  Mr.  Campbell  gave  that. 

Judge  Hainer.  Well,  I  was  asking  Mr.  McKInney  to  give  It. 

The  CaAauAir.  He  gave  a  calculation. 

Mr.  McKiKiTET.  I  believe  he  gave  a  statement  of  $2,700. 

Mr.  Campbell,  Well,  the  nearest  fact  we  can  arrive  at — we  haven't  got 
your  books— but  about  $3,000? 

Mr.  McKiNNET,  These  books  are  open  to  yonr  Inspection, 

Judge  Haiheb.  Don't  you  know,  approximatdy,  how  much  they  are,  Mr. 
HcEinney? 

Mr.  McKiNNET.  My  recollection  la  they  pay  $13)0. 

Judge  Haireb.  a  year? 

Mr,  McKiNKKT.  A  year;  yes.    There  are  several  very  close  to  them. 

The  Chaibuan.  Are  you  at  all  sure  of  that  approximation  or  not? 

Mr.  McKiNNET,  Reasonably  so.  I  would  be  very  glad  to  give  you  the  exact 
^nres. 

The  Chaibman.  Well,  I  don't  think  it  Is  material  enough.  Proceed  with 
yonr  statement,. Mr.  McKloney, 

Mr.  McKiKHEY,  Along  that  line,  speaking  of  control,  I  understand  that  the 
Federal  Trade  Commission  hearings  Indicate  that  Armour  &  Co.  are  finan- 
cially interested  in  the  big  rtee  project  In  Sacramento  County,  the  Sutter 
Basin  Reclamation  Project  No.  1,500.  1  just  learned  that  the  other  day.  I 
then  became  cognizant  of  the  fact  that  through  that  fact  I  have  loaned— myself 
personally— $2,000  to  Armour  and  their  associates,  for  the  reason  that  I  hold 
bonds  for  $2,000  In  the  Sntter  Basin  Ri;elamation  district  No,  1500. 

The  Chaibmab.  Well,  It  is  pretty  good  security? 

.Mr.  McKiNNEY.  Yes,  sir;  Indeed  it  Is.  My  bond  broker  said  it  was  good; 
that  Is  the  reason  I  bought  It,  But  I  did  not  know  it  wss  an  Armour  project. 
So  my  Influence  was  pulling  a  good  many  ways  here,  if  that  be  It. 

Getting  just  for  one  moment,  in  closing,  to  the  bulletin  which  Mr.  Campbell 
read.  In  which  he  pointed  out  the  efforts  which  the  Canners'  League  has  made 
and  is  making  toward  a  change  in  the  tariff,  and  our  statement  about  the  great 
Increase  In  production  In  California — ^those  facts,  of  course,  are  absolutely  true, 
and  1  want  to  say  to  you  that  one  of  the  fears  we  have  In  this  matter  is  that, 
with  a  rapidly  Increasing  production  of  fruits  in  California,  if  at  the  time  and 
during  this  Increase  there  shall  be  a  breakdown  In  the  method  of  distrlbutloD 
which  has  been  followed  for  between  30  and  40  years,  the  net  result  will  be 
not  an  Increase  but  a  decrease  in  the  marketability  of  our  product  and  there- 
fore endanger  seriously  the  grower  as  well  as  the  canner. 

I  would  like  to  ask — while  this  may  be  a  bit  out  of  order — I  would  like  to  ask 
Mr.  Campbell  Just  one  question :  Whether  the  southern  California  cooperative 
canning  organization,  the  name  of  which  I  don't  remember,  hut  you  can  re- 
mind me 

Mr.  Campbeli..  California  Growers'  Association. 

Mr,  McKiNNET.  California  Growers'  Association,  with  5  of  the  10  cooperative 
canneries  of  the  State,  as  I  understand  it.  Is  on  record  in  this  proceeding  as 
being  opposed  or  In  favor  of  a  change  in  the  consent  decree? 

Mr.  CAMPBKii.  They  are  unable  to  go  on  record  ;  like  most  of  the  other  cannera 
they  are  afraid  to  go  on  record  because  of  you  jobbers, 

Mr.  McKiBNET,  They  are  not  on  record? 

Mr.  Camfbeix.  They  are  not  on  record.    We  advised  them  not  to  go  on  record. 

The  Chairman.  Anything  further,  Mr.  McKInn^? 

Mr.  McKiNNET.  That  Is  all. 

The  Chairman,  Thank  you,  very  much. 
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Mr.  Gray.  While  Mr.  McKtnney  1b  here  I 
record  on  the  Giffen  matter,  and  I  would  n 
gone  away,  so  I  would  like  to  bring  It  up  now- 

The  Chaiiiman.  Go  ahead  and  ask  him. 

Mr.  Gray,  I  am  very  familiar  with  this  letter  from  George  R,  Newell  &  Co. ; 
In  fact,  Mr.  GifCen  showed  me  this  letter  while  I  was  in  conference  wltli  him  In 
California  regarding  this  matter,  and  he  pulled  it  from  bis  files  on  his  desk, 
saying— and  I  shall  quote  his  exact  words :  "  Dallas,  I  am  very  glad  that  you 
have  come  in  to  see  me,  for  I  have  not  really  made  this  subject  of  the  meat 
packers  a  study,  and  you  have  certainly  Klven  me  some  light  regarding  this 
subject " ;  he  referred  to  my  esplanation  of  the  elimination  of  the  packer  as  a 
marketing  facility,  and  that  this  elimination  would  tend  to  curb  the  distribution 
of  our  products.  That  was  in  substance  the  argument  that  I  gave  to  him.  And, 
further,  that  I  was  opposed  personally  as  a  grower  to  the  curbing  of  the  mar- 
keting outlet,  and  only  did  I  pretent  such  arguments  as  were  in  favor  of  an  ' 
expanding  of  tbe  marketing  facilities,  which  he  expressed  to  me  he  was  per- 
fectly in  sympathy  with. 

He  fuitber  said:  "This  letter  of  George  R,  Noweli's,"  which  he  read,  is 
as  follows,  in  substance :  i 

"  Mr  Deab  Mb.  Gmrv :  What  is  your  mind  in  the  matter  of  the  packers'  con- 
sent decree?" 

He  stated :  "  I  gave  them  my  idea  of  the  action  of  the  directors — that  they 
had  determined  to  remain  neutral  in  this  matter — but  I  will  say  that  my  per- 
sonal opinion  in  this  matter  is  so  changed  that  I  would  not  express  It  as  I  did. 
And  I  am  certainly  glad  titat  you  came  to  me,  and  hope  to  see  you  again  before 
you  go  to  Washington." 

Mr.  McKiwNKT.  I  would  say  on  that  point  we  have  Mr.  Wylie  GlfCen'a 
signed  statement,  and  Mr.  Gray  recounts  the  conversation  with  him.  I  would 
say  it  would  be  logical,  it  would  be  the  logical  thing  for  the  commission  to 
write  Mr,  Qtffen  and  as^  titm  what  his  opinion  Is. 

Judge  Hainbb.  How  long  do  you  expect  us  to  keep  this  ojien?  I>o  you  sUE^se 
we  are  going  to  keep  this  open  and  write  to  everybody  in  this  country? 

Mr.  McKiNBBY.  The  only  reason  why  we  are  going  into  these  little  details  Is 
because  we  have  had  our  credibility  questioned. 

Judge  Hainer.  We  have  been  here  two  weeks,  and  ynu  could  have  gotten  It  in 
that  time. 

Mr.  SMn-H.  Did  this  gentleman  write  you  and  withdraw  this  letter? 

Mr.  McKiNnET.  No,  sir ;  nor  anybody  else. 

Mr.  Smith.  Did  he  know  you  were  going  to  use  it  here? 

Mr.  McKiNNEY.  No. 

Mr.  SuiTH.  He  did  not  understand  that  you  were  going  to  use  it  here? 

Mr.  McKiNnET.  It  was  not  written  to  me.  It  was  to  someone  else ;  Newell, 
of  Minneapolis. 

Mr.  Gray.  George  R,  Newell? 

Mr.  Smith.  He  did  not  know  that  It  was  going  to  be  used  here? 

Mr.  McKiNNEY.  He  wrote  it  with  the  purpose  that  it  was  going  to  be  used. 

Mr.  Smith.  That  Is  what  I  mean. 

Mr,  McKiNNBT.  Tes. 

Mr.  Smith.  And  he  has  not  withdrawn  that? 

Mr.  KcKiiuRKY.  No. 

Mr.  Gray,  And  he  wrote  that  letter  previous  to  my  conference  with  him. 

Mr.  Smith.  1  understand,  but  he  has  not  withdrawn  it  since  his  conference 
with  you. 

Mr.  McKiNNEY.  What  was  the  date  of  the  conference  with  you? 

Mr.  Gray.  November  18  or  20,  Just  two  days  before  I  left  for  San  EYancisco 
snd  here. 

TheCHAiHMAN.  Mr.  Stevens,  any  questions? 

Mr,  Stevbns.  I  have  Just  one.  Mr.  MeKinney,  is  the  explanation  of  Mr.  Camp- 
beWa  assertion  that  Louis  Swift  paid  part  of  your  expenses  here  contained  in 
the  fact  that  Libby,  McNeill  &  LIbby  are  contributing  to  your  association? 

Mr.  McKiNNEY.  They  are  simply  members  of  .the  association. 

Mr.  Stevens.  That  is  all  there  la  to  it? 

Mr.  McKiNNEY.  I  dont'  know  who  paid  It.  I  simply  drew  on  my  treasurer. 
When  I  get  home  it  may  be  that  they  will  object  to  Its  going  out  of  the  g«ieral 
treasury.  That  which  we  get  from  Libby,  McNeill  &  Libby  is  very  small,  very, 
very  small.  Let  me  answer  that  now.  I  will  tell  you:  Five  or  six  per  cent  of 
our  Income  comes  from  Libby,  McNeill  &  Libby. 
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Judge  Haineh.  Sir.  (^trveng  wanted  to  briug  out  whether  Louis  Swift  con- 
tributed directly. 

Mr.  Stevehs.  Tes. 

Mr.  Smitb.  There  waa  no  contributton  toward  your  expense  except  their  con- 
trlbutloQ  toward  your  treasury,  toward  your  association? 

Mr.  McKiNNKY.  That's  right. 

Mr.  SuiTH.  There  was  no  other  contribution,  was  there? 

Mr.  McKiKHET.  No.    I  drew  enouKh  out  of  the  treasury.    I  hoi»  it  will  cover. 

The  Chaibman.  Anything  more,  Mr.  Stevens? 

Mr.  Stxtzitb.  No. 

The  Cbaibuait.  Senator? 

Mr.  Smith.  Nothing  more. 

The  Ceaibuan.  Mr.  Daily,  have  you  any  questions? 

Jlr.  Daily.  No, 

Tbe  Gbaomam.  Very  well,  that  will  be  all.  We  will  adjourn  then  until  10 
o'clock  Monday  morning,  gentlemen. 

(Whereupon,  at  S  o'clock  p.  m.,  Saturday,  December  10, 1921,  an  afljoumment 
was  taken  until  Monday,  December  12, 1921,  at  10  o'clock  a.  m. ) 

MONDAT,  Deceubeb  12,  1921, 
The  committee  met  at  10  o'clock  a.  m.  In  room  704,  Department  of  Commerce, 

pursuant  to  adjournment  on  Saturday,  Hon.  Herman  J.  Galloway  (chairman) 

presiding. 

The  Chaibmaii.  Let  us  come  to  order.    Mr.  Campbell,  you  will  conclude  your 

Btatement. 

STATEMENT  OP  HB.  VEBHON  CAKPBEIJ.   (In.  rebuttal) — Besumed. 

Mr.  Campbell.  Qentlemen  at  the  cmnmittee.  I  will  remain  standing  in  order- 
to  assure  you  that  I  will  hurry  through  and  finish  my  statement  promptly. 

The  matter  brought  up  by  Attorney  Thorne  for  the  wholesale  grocers  requires 
some  little  answer.  This  matter  la  also  broached  by  some  of  the  witnesses 
here,  particularly  by  Messrs.  Kelley  and  Mureh  and  a  number  of  the  wholesale- 
grocers.  In  regard  to  tlie  private  car  systems  of  the  country. 

Attorney  Thorne  continually  puts  this  question  to  the  witnesses;  "Do  you 
think  It  fair  for  the  packers  to  have  the  use  of  private  car  systems  when  those 
private  car  systems  are  denied  the  wholesale  grocers?"  I  feel  that  this  haa- 
laome  bearing  upon  this  economic  question  we  have  under  dlscuBSion. 

I  have  here  a  report  of  the  Interstate  Commerce  Commission  In  the  matter 
of  private  cars ;  this  decision  was  rendered  In  July,  1918,  and  in  this  conclusion 
here  the  Interstate  Commerce  Commission  passes  upon  this  question  of  the 
private  ownership  of  cars  and  In  this  decision  approves  of  that  method. 

It  seems  to  me,  and  I  believe  It  does  to  all  such  men  as  Mr.  Morrill  and. 
others  of  us  who  have  had  practical  experience  in  the  shipping  of  products, 
both  perishable  and  nonperishable,  that  this  system  of  private  ownership  of 
cars  must  be  followed  in  this  country  until  the  railroads  are  consolidated. 
There  are  some  1.500  steam  roads  engaged  In  interstate  commerce.  In  ad^- 
tlon  to  those  there  are  about  SM  electric  roads  engaged  In  Interstate  commerce, 
ilany  of  those  electric  roads  handle  freight. '  Then  there  are  a  large  number  of' 
Intrastate  roads  over  which  the  Interstate  Commerce  Coumrlsslon  has  no- 
Jurisdiction  or  control. 

Now.  It  is  manifestly  Impossible  under  existing  conditions  for  the  wholesale 
grocers  to  expect,  or  for  anyone  to  espect.  that  we  could  get  together  some  2,000 
roads  engaged  In  interstate  commerce  In  the  ownership  of  all  the  private  car 
systems.  It  is  Impracticable  and  it  is  Impossible.  And  If  the  wholesale 
grocers  are  to  persist  in  their  attitude  which  they  showed  In  their  first  appear- 
ance before  the  Department  of  Justice,  which  I  attended,  and  also  in  their 
appearance  before  Justice  Stafford,  that  any  modification  of  this  decree  should 
not  be  made  until  this  question  oF  service  is  taken  care  of  by  the  Interstate- 
Commerce  Commission,  we  will  never  get  a  modification  of  this  decree,  because, 
as  I  pointed  out,  and  as  the  Interstate  Commerce  Commission  has  several  years 
ago  decided.  It  Is  Impossible  to  throw  the  ownership  of  these  cars  Into  the- 
railroad  companies  so  long  as  they  are  operating  Independently,  as  at  the- 
present  time. 

The  private  car  system,  as  bo  well  pointed  out  by  a  former  witness,  Mr.. 
Morrill,  Is  handled  in  a  way  that  is  entirely  satisfactory  to  the  shippers  of 
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canned  goods,  gre«n  ant]  dried  fruits,  and  other  products  Chat  must  have  these 
facilities  offered  them  at  different  timea  during  the  year,  or,  rather,  available 
t*i  them.  For  instance,  we  must  ship  apples  from  Washingtwi,  Oregon.  New 
Torli,  Missouri,  and  other  points  where  they  are  produced  In  abundance  to 
▼arions  parts  of  the  United  States  in  refrigerator  cars.  They  must  be  Iced  at 
some  times  in  the  year  and  other  timea,  during  the  winter,  they  must  be  shipped 
in  the  refrigerator  cars  to  protect  them  against  the  cold.  That  applies  equally 
to  canned  goods  in  tbe  wintertime,  as  all  canned  goods  after  October  15  In 
California  are  required  by  the  railroads  to  be  shipped  in  refrigerator  cars  to 
prevent  freezing  In  transit. 

Now,  these  privale  car  lines  are  managed  in  the  interest  of  the  shippers. 
They  are  engaged  always  in  handling  these  goods  largely  in  interstate  com- 
merce, while  if  the  local  railroads,  any  one  or  any  number  of  the  1,500  railroads 
were  to  buy  private  refrigerator  cars  to  use  in  interstate  commerce,  U  would  be 
impossible  to  get  these  various  roads  together  for  the  private  handling  and  man- 
agement of  these  cars  for  the  benefit  of  the  producers  of  perishable  products. 

As  a  large  shipper  of  products,  both  perishable  and  semiperiahable,  such  as 
canned  goods  of  California,  I  have  been  unable  to  see,  during  the  last  25  or  30 
years  since  I  have  been  acquainted  with  the  system,  any  method  by  which  the 
railroads  of  the  country  could  satisfactorily  own  and  operate  these  car  systems. 
There  is  no  central  management  by  which  the  thing  could  be  controlled  or  han- 
dled. Machinery  would  have  to  be  set  up  for  the  handling  of  these  products 
properly.  You  would  have  the  same  difficulty  In  accommodating  the  shippers  as 
would  the  railroads  in  accommodating  passengers  with  sleeping  cars.  The 
sleeping  cars  used  in  this  country  ate  practically  all  owned  by  the  Pullman  con- 
cern. These  people  distribute  these  cars  over  the  country  as  they  are  needed  in 
iwssenger  service.  A  car  may  start  from  Oregon  and  land  up  in  New  Yori; 
without  change  of  service.  That  same  method  and  system  must  be  applied  to 
the  handling  of  fresh  fruits  and  vegetables  and  canned  products. 

I  thinit  I  have  explained  lo  this  committee  here  that,  so  far  as  the  present 
system  of  private  ownership  of  cars  is  concerned,  it  is  absolutely  essential  to 
the  proper  distribution  of  our  food  products  in  this  country.  I  think  that  has 
been  admitted,  so  far  as  meats  are  concerned,  and  we  shippers  of  fruits  and 
other  perishable  products  are  perfectly  acquainted  with  the  necessity  of  private 
car  systems. 

The  packers'  route  cars  have  been  referred  to  here  time  and  again  by  the 
attorneys  or  the  opposition  as  practically  a  special  privilege  of  those  packers, 
and  furnishing  a  service  which  the  wholesale  grocer  is  unable  to  furnish.  In 
mj-  statement  Saturday  I  referred  to  the  possibility  of  the  wholesale  grocers 
getting  together  and  furnishing  their  own  cars,  own  privately. owned  car.  There 
is  no  reason  why.tbey  could  not  do  this,  and  there  is  no  reason  why  the  packers 
should  be  prevented  from  handling  all  kinds  of  products  in  their  cars. 

I  am  quite  sure  when  the  attorneys  for  the  opposition  cross-examine  me  they 
will  bring  up  this  matter  of  car  service,  and  I  would  like  to  file  with  this  coui- 
mittee  here — not  to  be  copied  into  the  record— thU  report  of  the  Interstate  Com- 
merce Commission  for  use  here  in  our  discussion  if  it  comes  up. 

Judge  Hainer.  The  decision,  do  you  mean? 

Mr.  Campbeli.  Yes. 

The  Chaibman.  No  ;  that  is  on  a  different  matter.    That  is  in  private  cars? 

Mr,  Cammeu.,  Private  car  systems. 

Judge  Hainer,  Oh,  yes;  cause  No,  4906,  in  the  matter  of  private  cars,  before   . 
the  Interstate  Commerce  Commission. 

Mr.  Babbett.  Can  we  have  the  date  of  that.  Mr.  Galloway? 

The  Chairman.  There  is  no  date. 

Mr.  Smith.  The  number  gives  It. 

Judge  Haineb.  Submitted  April  1,  1918;  decided  July  31.  1918. 

Mr.  Campbell.  I  notice  that  witnesses  Mrs.  Kelley  and  Marsh,  who  represent 
parties  entirely  outside  of  this  discussion  here,  seemed  to  be  a  unit  on  the 
proposition  of  the  railroads  being  compelled  to  own  these  private-car  systems. 
They,  of  course,  are  not  acquainted  with  the  necessity  for  private-eav  owner- 
ship. 

Jlr.  Smith.  Would  it  interfere  with  you  for  me  to  make  one  suggestion  and 
get  you  to  discuss  it  right  now  in  this  connection? 

Mr.  Campbell.  I  would  be  glad  to  have  it.  Senator. 

Mr.  Smith.  Suppose  a  private  company  was  organized,  like  the  Pullman  Co,, 
and  took  over  all  the  private-car  sysU'ms.  Wouldn't  that  make  it  analogous 
to  the  Pullman  system? 
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Mr.  Caupbgll.  I  think  that  la  a  good  suggeetton,  but  It  bos  this  difltcultf : 
There  are  so  luany  dllTerent 

Mr.  SuiTH  (InterpoBlng).  I  made  It  broadly,  not  merely  as  counsel  for  Uiese 
people,  but  suggeeliDg  a  line  of  thonght  that  occurred  to  me  from  your  remaTl>3. 

Mr.  Campbelu  That  was  una  of  the  questions  that  was  tn  the  minds  of  the 
opposition — the  question  of  private  cars — and,  as  a  layman  and  as  a  user  of 
tbese  cars  In  a  very  large  way,  I  think  that  I  am  probably  able  to  discuss  ii 
from  on  economic  staodpoint  In  a  way  that  will  clear  the  whole  matter  up 
to  both  sides  here,  and  I  think  will  probably  put  it  in  a  little  difCerent  Shape 
to  the  committee,  so  they  wilt  understand  the  position  of  the  producer. 

When  we  begin  to  discuss  the  private-car  systems  we  will  have  to  take  in  all 
sorts  of  private  cars,  passeuRer  cars,  oil  cars  used  for  transporting  crude  nil 
from  the  fletda,  vegetable  oil  cars,  such  as  used  In  the  transportation  of  peanut 
oils  and  other  oils,  and  used  exclusively  for  that  purpose ;  circus  curs  that  are 
owned  by  circuses  for  transporting  their  animals,  and  various  sorts  of  cars 
built  for  special  purposes.  Heins.  for  insttince.  owns  his  own  pickle  cars,  in 
which  he  ships  pickles ;  no  one  else  could  use  those  cars ;  they  wouldn't  want 
to  use  those  cars.  There  are  many,  many  different  sorts  of  cars.  The  steel 
corporation  owns  Its  own  cars  to  transport  Iron  ore.  So,  there  are  dozens  of 
difTerent  cars  owned  by  private  owners,  and  these  cars  must  he  owned  nnd 
controlled  by  these  concerns  and  distributed  and  managed  by  them. 

In  my  own  business  some  20  years  ago,  I  think  in  the  fall  of  the  year,  I  would 
lease  cars  from  the  railroad  company  and  equip  tlieui  with  a  certain  kind  nf 
lank,  which  we  used  for  the  transporting  of  olives  for  a  distance  of  some  five 
or  six  hundred  milM.  These  cars  carried  four  tanks,  and  those  tanks  were  filled 
with  a  liquid  to  preserve  those  olives  in  transporting  them  to  the  factory.  We  had 
about  25  or  30  cars  constantly  in  use  for  some  sis  months.  It  wonid  have  been 
Imjioesible  for  the  railroad  to  furnish  these  peculiar  ears;  they  would  have 
refused  to  Install  those  tanks.  These  cars  had  to  be  under  our  control,  n> 
that  we  could  ship  them  to  any  point  we  needed  during  that  harvest  season.  It 
we  should  have  gone  to  the  railroad  company,  following:  the  plans  of  some  of 
tbese  witnesses  here,  and  said  to  them :  "  We  want  a  certain  type  of  car  In- 
stalled  with  a  certain  type  of  tank  which  we  have  invented  to  use  for  this 
peculiar  kind  of  business,"  they  would  have  refused  to  furnish  them.  We  would 
have  to  have  gone  into  court  to  compel  them  to  do  so,  under  any  taw  wiUch 
would  compel  railroads  to  furnish  the  use  of  private  cars. 

So  I  think  this  whole  scheme  is  impracticable ;  It  is  theoretical,  it  Is  not 
something  that  can  be  carried  out  practically,  as  a  practical  thing  by  the  rail- 
roads in  this  country.  The  railroads,  to  my  way  of  considering  this,  the  sante 
as  8  public  highway ;  they  ought  to  be  considered  as  a  public  highway  where 
any  man  may  take  his  automobile  or  truck  and  convey  his  products  over  It 
That  may  be  an  extreme  Illustration,  hut  it  shows  to  my  mind  a  parallel  case  to 
what  we  have  here,  on  transportation  by  railroad. 

I  want  to  make  this  point  clear  to  the  committee  from  the  producers  and 
shippers'  standpoint :  The  utter  impossibility  of  ever  inaugurating  in  this 
country,  under  the  present  system  of  transportation  that  we  have,  with  nearly 
1,600  to  2,000  railroads  engaged  in  interstate  commerce,  of  any  system  of  Gov- 
ernment ownership  of  private  cars  as  now  used. 

Mr,  SuTTH.  Railroad  ownership,  do  you  mean? 

Mr.  Caupbell.  Yes ;  either  public  or  railroad  ownership. 

Mr.  t^MFTH.  You  meant  public,  then? 

Mr.  Campbeu.  Public  or  railroad  ownership.  A  common  ownership  of  those 
cars  it  seems  to  me  Is  Impossible.  Tou  might  have  to  segregate  certain  classes 
of  cars,  and  say.  "  Here,  we  will  take  over  into  common  ownership  amongst 
the  railroads,  or  of  the  Government,  or  of  one  central  holding  corporation,  cer- 
tain types  of  cars." 

That  brings  up  the  question,  "  What  tjiies  of  cars  shall  we  hold  in  commoo 
ownership?  "  If  we  are  to  hold  up  any  luodiflcalton  of  this  decree  on  account 
of  private  car  ownerships  we  will  never  get  the  decree  modified.  That  Is  the 
point  I  wanted  to  make  on  this  matter,  because  as  a  practical  man  engsged  in 
the  business  of  handling  goods  in  Interstate  .commerce,  and  using  a  certain  type 
of  refrigerator  car,  I  know  that  it  la  utterly  Impiiiwlhle  to  have  any  central 
ownership  of  those  cars  and  get  any  sort  of  service. 

The  question  would  come  up;  How,  and  what  railroads  are  to  own  these 
cars?  How  we  would  compel  1,500  railroads  to  take  over  these  cars,  and  bo* 
they  would  be  apportioned,  and  how  they  would  be  handled,  and  what  centra) 
control  would  be  provided  to  distribute  these  cars? 
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If  there  la  any  other  point  that  la  not  clear  to  the  committee,  why,  I  would 
like  some  questions  on  this  matter  bo  as  to  clear  It  up.  It  will  Uliely  be  brought 
up  In  cross^saml nation. 

The  Chapman.  Proceed,  Mr.  Campbell. 

Mr.  Campbell.  I  don't  know  whether  It  Is  worth  while  to  take  up  this  matter 
that  Mr.  Thorne  brougjit  up  aud  discussed  at  such  great  length  here,  in  the 
matter  of  preferential  service  on  private  cars  owned  by  the  imjai  packers,  and 
the  ordinary  cars. 

Now,  I  happen  to  have  with  me  a  transcript  of  the  arguments  and  evidence 
produced  in  the  Interstate  Commerce  Commission  hearing.  I  thought  In  the 
beginning  that  this  whole  matter  of  the  car  business  was  not  to  be  lirought  up 
at  all  by  these  attorneys,  and  I  dlsUke  very  much  to  have  to 

Judge  Haineb.  I  think  that  seems  to  be  ttie  crux  of  this  proposition,  that  by 
reason  of  the  fact  that  they  are  permitted  to  handle  these  unrelated  products 
In  these  cars;  that  is,  &I1  the  cars  with  unrelated  products.  In  shipping  their 
meats,  that  thereby  they  are  giving  them  a  decided  advantage  over  the  distribu- 
tion of  the  wholesale  grocers.  It  appeared  to  me  from  fhe  arguments  here  that 
that  is  one  of  the  principal  propositions  In  this  case. 

Mr.  Caupbell.  Well,  If  that  Is  the  heart  of  the  thing  I  want  to  touch  on  It. 

Judge  Haineb.  In  other  words,  if  you  would  eliminate  that  feature  of  It,  then 
the  wholesale  grocers  say  they  are  willing  to  compete  with  any  one  In  the  world, 
where  they  have  equal  facilities  and  equal  advantages  In  transportation. 

Mr.  SuiTH.  And  1  would  suggest  further,  that  not  only  with  reference  to  the 
wholesale  merchant,  but  witb  reference  to  the  broad  proposition  of  preserving 
competition,  that  we  urge  that  the  situation  Is  one  which  will  destroy  all 
competition  unless  it  Is  in  some  way  modified.  It  finally  Is  to  the  interest  to  the 
public,  not  to  the  wholesaler.    I  try  to  make  it  broader  than  the  wholesaler. 

The  Cbaibman.  Senator,  I  had  an  idea  like  this.  A  tbought  occurred  to  me 
that  I  would  like  to  get  some  expression  of  views  on,  if  you  could  do  so: 
What  would  be  the  position  of  the  wholesale  grocers  upon  a  modittcatlon  that 
would  permit  the  meat  packers  to  handle  tbese  unrelated  lines,  but  not  permit 
them  to  carry  them  In  their  refrigerator  cars? 

Mr.  Smith.  Well.  I  will  be  glad  to  think  about  it  and  suggest  something 
further. 

The  Chairman.  Yes;  I  would  appreciate  something  along  that  line. 

Judge  Haineb.  Yes;  that  has  occurred  to  me  right  in  connection  witb  that 
proposition. 

Mr.  Stevens.  Mr.  Chairman? 

The  Chaibman.  Mr.  Stevens. 

Mr.  Stevens.  That  at  once  raises  the  query  in  my  mind  as  to  Just  how 
broad  that  statement  would  be  construed ;  whether  that  would  mean  that  the 
packers  would  be  prohibited  from  using  the  meat  cars,  but  would  have  private 
lines  that  have  the  same  eiipedited  service. 

The  Chairman.  No;  I  lion't  think  that  would  be  included  In  the  proposition. 
Of  course,  details  of  any  such  a  plan  would  have  to  be  worked  out,  ncceasarily. 

Mr.  Stevens.  I  think  that,  as  Judge  Halner  says,  the  crux  of  th&  whole 
situation  Is  the  elimination  of  preferential  railroad  service  In  any  form  and 
putting  of  these  dealers  on  a  competitive  basis. 

Tlie  Chaibman.  Pardon  us  for  interrupting  you,  Mr.  Campbell. 

Mr.  Campbelu  I  am  glad  you  did.  because  that  brings  up  a  point  here  that 
I  had  in  mind,  and  in  the  answers  I  find  in  this  abstract  of  evidence  which  I 
have  been  going  over— and  I  will  say  for  the  benefit  of  the  attorneys  that  1 
really  have  made  quite  a  study  of  this  private-car  service  and  the  matter  of 
expedited  service ;  I  have  done  the  best  I  could  in  the  last  few  mouths  tn  look- 
ing up  this  matter.  I  find  on  page  81  of  this  abstract  of  evidence,  un^er  date 
of  SeptMuber  »,  1920,  published  at  Chicago,  that  the  attorneys  for  the  packers 
make  this  statement— I  think  this  is  the  attorney  for  Swift  &  Co.     [Reading:] 

"  This  recapitulation  " — 

They  have  a  recapitulation  here  of  a  large  number  of  instances — 
"  shows  that  10,632  towns  are  served  by  the  peddler  ears  operated  by  Swift 
&  Co. 

"  To  2,745  of  such  towns  the  peddler-car  service.  If  its  schedule  is  maintained, 
is  more  expedited  than  the  carriers  box-car  service  from  the  same  point  of 
origin  to  the  same  destinations,  by  from  one  to  three  days." 

Now,  that  bears  out  contentions  made  by  Mr.  Thorne  here  about  expedited 
service.    But  he  goes  on  to  say  [reading] : 
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"Cta  tb^  other  hand,  the  number  of  towns  to  which  the  carrters'  box-car 
nwfchandlse  schedule  is  more  expedited  than  the  peddler-ear  schedule  is  2,614 
while  the  number  of  towns  to  which  the  carriers'  box-car  schedule  and  the 
peddler-car  achedule  are  the  same  Is  5,27a" 

Now.  tlieen  we  have  evidence  here  that  the  service  Is  no  more  expedited, 
and  h^re  Is  the  schedule  showing  all  of  those  Instftneee.  So  thiit  so  far^  try- 
Ins;  this  case  out  here  before  this  committee,  I  think  that  is  almost  Impossible 
of  doing,  becuuse  there  Is  n  dlfTerence  of  opinion  on   the  dlfTerence  of  sched- 

1  have  here  also  a  brief  l)efore  the  Interstate  ComraerL-e  Commission  on  the 
snmedaW,  in  behalfof  the  attorney,,  for  these  packers,  and  I  read  from  paae ''W 

Sfr.  Stevens.  The  attorne>-B  for  the  meat  packers,  do  jou  mean' 

Mr.  CAMPBEI.U  Tes ;  the  attorneys  for  the  meat  packers.  Befor^'  the  inter- 
state Commerce  Commission. 

The  Chatbman.  That  Is  the  meat  packers'  brief  before  the  Intfrstate  Com- 
merce Commission? 

Mr.  Campbell.  Y«<:,I  am  rendlnit  from  the  mejit  packers'  brief  before  the 
Interstutp  (.ommerce  Commission.  I  nm  just  taking  seme  points  out  of  It  here 
and  I  will  just  cover  certain  points  here  in  answer  to  the  statements  made  bv 
Mr.  Clifford  Thome.    [Reading:] 

"The  peddler-car  method  of  distribution  is  not  superior  to  the  merchandise 
distribution  by  carriers,  hut  11  is  peculiar  to  the  packing  industry  and  Is  neces- 
sary to  the  proper  transportation  of  meat-prmlucts  refrigeration  to  small  cit'es 
and  towns." 

Judge  Hainbb.  I  take  it  that  you  do  not  take  Issne  on  that  its  to  the  fresh 
meat;  .von  have  no  objection  to  that? 

Mr.  Campbell.  I  take  It  we  hiive  no  oi»jp».-tlon  to  tiiat. 

Mr.  Smith.  We  haven't  anything  to  <Io  with  tiie  meat  proposition. 

Judge  Haineb.  Well,  go  on. 

Mr.  Campbeli.  I  am  Just  coming  to  the  point.  To  quote  further  from  this. 
page  244  [reading] : 

"With  but  few  exceptions,  peddler  cars  are  operated  but  once  a  week  over 
a  given  route  by  a  particular  packer. 

"  Out  of  practically  all  of  the  1,899  cities  and  towns  where  wholesale  grocers 
are  locoted,  the  carriers  operate  daily  raerchHndlse  cars  to  points  within  the 
normal  radius  of  distribution  of  the  wholesale  grocer." 

Judge  Hainer.  In  other  wordd.  tliey  have  got  sis  days? 

Mr.  Campbelt^  Yea;  every  day.     [Continuing  reading:] 

"  I'eddler  cars  are  loaded  by  the  packer  in  station  order  at  his  own  expense. 
No  such  expense  is  borne  by  the  wholesale  grocer  shipping  through  the  carriers' 
freight  house. 

■■  Peddler  care  are  Iced  initially  and  In  transit  at  the  expense  of  the  packer. 
No  such  expense  Is  borne  by  wholesale  grocers  shipping  perishable  property  in 
carriers'  scheduled  refrigerator  cars. 

"  The  carriers  require  a  certain  minimum  charge  for  each  peddler  car.  There 
is  no  such  minimum  charge  upon  small-lot  shipments  made  by  wholesale  grocers 
in  carriers'  merchandise  cars. 

"The  packer  bears  the  expense  of  ownership  and  maintenance  of  his  re- 
frigerator cars  in  so  far  as  such  expense  exceeds  the  mileage  allowance'  paid 
by  the  railroads.    No  such  expense  is  borne  by  the  wholesale  grocer. 

"  The  transportation  cost  to  the  packer  of  peddler-car  traffic,  over  and  above 
the  freight  rate  paid  alike  by  the  packer  Bn<l  the  wholesale  grocer,  is  upward 
of  30  cents  per  hundred  pounds  of  freight  now  shipped  in  peddler  cars," 

Here  Is  an  important  point : 

**  Coraparisona  of  i)eddler-car  schedules  and  merchandise  schedules  through- 
out the  United  States  show  that  the  time  in  transit  for  each  class  of  cars  is 
the  same  under  similar  conditions,  and  without  preference  to  the  peddler  car; 
but  that  the  peddler  car  ordinarily  moves  but  once  a  week,  while  the  merchan- 
dise' cars  to  the  same  points  generally  move  daily. 

Here  is  another  point  of  importance: 

"  Meat  and  meat  products  do  not  receive  or  require  a  more  expedited  service 
than  that  accorded  to  the  carriers'  merchandise  cars,  in  which  are  tranqwrted 
the  small-lot  consignments  from  wholesale  grocers  and  jobbers  to  their  nomuil 
trade  territory." 

Mr.  Smith.  You  are  reading  from  the  brief  of  the  packers'  attorneys? 

Mr.  Campbell.  I  am  reading  from  the  brief  of  the  packers'  attorneys,  while 
Mr.  Tborne  was  reading  from  his  own  brief,  and  the  attorneys  associated  with 
him.    So,  so  far  as  I  can  see,  there  are  two  sides  of  that  question. 
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Mr.  Smith.  The  lawyers  on  each  siile  take  the  side  of  their  clients. 

Mr.  Gaupbgll.  And  that  la  a  matter  that  I  think  neither  this  committee  here 
nor  any  of  ub  here  can  decide.  That  is  a  matter  for  the  Interstate  Commerce 
Commission  to  decide,  and  I  would  not  have  taken  up  this  question  at  ali  except 
that  It  was  brought  up  here  by  Mr.  Thorne  and  others,  and  compelled  me  to 
make  some  sort  of  an  answer. 

The  point  I  want  to  make  before  the  committee  ia  that  some  of  us  are  ex- 
tremely anxious  to  have  this  valuable  sen-ice  of  tlie  packer  restored  to  us,  and 
we  do  not  feel  that  their  cars  should  be  put  out  of  ser\-lce.  These  cars  are 
loaded  with  meat  and  filled  up  with  groceries  and  perishable  and  nonperishable 
products,  and  give  us  a  service  throughout  the  land  which  we  feel  is  valuable 

Now,  as  to  those  who  are  in  opposition 

Judge  Haineb.  Right  in  that  connection,  Mr.  Campbell,  suppose  a  car  from 
Chicago  Is  sent  out  with  meat  and  filled  up  with  these  unrelated  commodities, 
and  the  destination  of  the  meat  is  some  point  in  California.  That  would  be 
sent  out  in  one  of  these  refrigerator  cars,  would  it  not? 

Mr.  Campbell,  Yes,  sir. 

Judge  Hainbr.  Now,  after  the  meat  is  unloaded  at  some  point  In  CallfoFnla, 
how  are  those  same  cars  brought  back  Co  the  point  of  origin? 

Mr.  Campbell.  I  am  not  familiar  with  that  traffic.  They  often  come  back 
loaded,  but  In  my  own  experience 

Judge  Hainer  {interposing).  Are  they  loaded  with  fruit  and  uuretated 
commodities? 

Mr.  Campbell.  Well,  they  are  seldom.  In  my  own  experience  we  never  used 
any  of  those  cars.  Our  canned  goods,  after  the  15th  of  October,  are  usually 
shipped  In  refrigerator  cars  because  of  the  danger  of  being  frozen  In  transit, 
and  (n  all  the  history  of  my  experience,  which  has  covered  over  25  years,  I 
have  never  had  the  use  of  a  packers'  refrigerator  car.  Always  a  fruit  car,  a 
private  ear  owned  by  these  private  car  companies.  Armour  &  Co.  did  own  a 
number  of  those  private  cars,  I  think,  refrigerator  cars  used  for  fruit  trans- 
portation, but  in  my  experience  I  have  never  had  the  use  of  the  packer's  car. 
They  may  come  back  loaded  with  some  other  products.  I  doubt  whether  fresh 
fruit  would  ever  be  loaded  in  them,  because  they  are  salt  brine  cars  and  are  not 
clean  and  fit  for  that. 

Judge  Hain«r.  What  cars  does  this  decree  cut  you  out  of,  the  use  of  what 

Mr.  Campbell.  Mr.  Morrill  stated  that  It  cut  them  out  of  the  use  of  the 
Armour  private  fruit  car  system,  which  is  a  different  car. 

Judge  Hainer.  I  know  Mr.  Morrill  stated  that,  but  I  am  referring  now  to 
CalEfornia. 

Mr.  Campbelt,.  Well,  It  does  cut  us  out  of  those.  For  Instance,  those 
cars  operated  by  the  Armour  people.  The  Armour  private  car  line,  which  is 
a  separate  corporation,  I  think — I  am  sure  of  that — sold  its  cars  to  the 
railroads  down  in  Senator  Smith's  country.  Those  cars  are  now  taken 
out  of  other  districts  and  are  under  the  control  of  a  few  railroads  In  the  South, 
Now,  those  cars  are  not  available  to  us.  That  private  corporation  can  not  be 
appealed  to  now  for  cars  to  be  sent  to  California  or  to  Michigan  or  other  points 
where  they  may  be  needed,  because  these  railroads  own  them,  and  whether  or 
not  they  will  deliver  those  cars  otT  their  tracks  and  use  them  In  our  traffic  Is  a 
question.  They  may  stand  down  on  the  sidetracks  there  and  n«curaulate  there. 
We  have  no  way  of  reaching  these  people  satisfactorily,  because  they  have 
been  used  to  reaching  these  private  car  systems. 

Now,  the  cars  that  we  are  discussing  here,  that  we  want  to  use,  are  what 
is  called  the  "  route  car."    It  is  kept  in  service  in  a  certain  district. 

That  route  car  Is  that  salt-brine  car  that  carries  meat,  and  has  carried 
cheese  and  butter  and  canned  goods  and  other  products,  groceries,  to  small 
towns  along  these  lines,  usually  traveling  once  a  week  out  of  the  branch  house. 

The  Chaibmak.  That  is  used  In  local  service? 

Mr.  Campbell.  That  is  used  In  local  service. 

TJie  CHAmMAM.  The  distribution  of  the  products  after  the  packers  have 
obtained  them? 

Mr.  Campbeij,.  Tes. 

The  Chaibman.  And  the  other  refrigerator  car  lines,  which  are  the  fruit  car 
lines  owned  by  the  Armour  car  line  company  that  you  spoke  of,  were  used  In 
through  traffic,  were  they? 
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Mr.  Caupbell.  That  la  right ;  or,  tn  some  csaes,  local  trstHc. 

Jadce  Haind.  What  I  am  referring  to  now  la  through  traffic.  How  does 
this  decree  curtail  transportation  of  your  canned  fniits  and  canned  goods  from 
California  to  the  eastern  markets? 

Mr.  CAUFBTLt.  I  never  have  held  that  It  ever  did.  I  never  have  held  that  It 
did  at  all.    That  has  never  been  my  contention  and  I  nevar  soggested  It. 

Judge  Haireb.  Well,  then,  how  does  It  affect  yon? 

Mr.  Caupbell.  It  affects  me  In  the  dlstrlhutlon  of  those  goods  In  the  East, 
In  the  merchandising  of  the  goods  after  they  are  shipped  east.  It  does  not 
Interfere  with  us  at  aU  in  the  transportation  from  California  east.  There  has 
been  a  great  deal  of  argnment  had  along  that  line.  I  never  did  contend  that  it 
Interfered  with  us  In  the  least. 

The  CHAiBkiAiT.  You  are  not  affected  In  the  same  way  that  Mr.  Morrill  stated 
the  Michigan  people  were? 

Mr.  Caupbeli.  Yes,  sir;  we  are  affected  to  the  same  way,  but  we  are  not 
affected  to  so  great  an  extent.  I  am  talking  now  about — let  ns  not  confute 
these  two  systems  of  cars.  There  are  two  car  systems,  and  we  want  to  get 
that  straight  in  our  minds,  and  I  think  there  has  been  a  little  confusion  atmut 
that. 

Judge  Haireb.  I  think  it  ought  to  be  clarified. 

Mr.  Campbeli.  Let  us  clarify  that;  yes.  Let  us  first  hold  to  the  route  car. 
That  car  was  valuable  to  us  as  producers  because  It  enabled  Armour  &  Co., 
Swift  k  Co.,  or  the  other  owners  of  these  private  cars,  aod  even  some  of  the 
smaller  packers  in  the  Middle  West,  like  some  of  them  in  Iowa  and  In  Indiana 
who  had  tjiese  same  cars,  to  transport  our  goods  after  they  were  received  at  a 
terminal  point  or  distributing  point  to  these  smaller  towns. 

Now,  we  have  taken  away  through  this  decree  the  use  of  these  peddler  cars, 
or  route  cars,  in  this  service  of  distribution,  and  that,  therefore,  lias  limited 
and  restricted  our  methods  of  distribution. 

Then,  on  the  other  hand,  discussing  these  other  cars,  these  ordinary  refrig- 
erator fruit  cars  which  are  used  In  service  in  the  winter  to  keep  products 
warm  and  In  summer  to  keep  them  cold,  those  cars  have  been  taken  out  of  the 
bands  of  the  packers,  such  packers  as  Armour  &  Co..  who  was  interested  in 
Uioae  private  car  systenis,  through  this  decree,  and  It  has  taken  him  out  of 
all  transportation  and  the  handling  of  fruit  products,  and  all  products  except 
meat  products  and  allied  products,  as  they  are  called. 

Now,  In  so  far  as  Armour  &  Co.,  for  instance,  was  rendering  a  service  to 
Michigan  or  California  through  the  private  ownership  of  these  cars,  Just  so 
far  have  we  been  damaged  by  taking  them  out  of  the  business  and  throwing 
those  cars  Into  the  ownership  of  the  railroads,  who  are  not  competent  and  not 
organized  and  not  efficient  In  the  management  of  the  distribution  of  these 
refrigerator  ears. 

The  Chaibman.  Do  you  know  anything,  Mr.  Campbell,  about  the  operation 
of  this  fruit  car  line  during  the  past  season,  especially  i^lth  reference  to  the 
peach  crop  in  Georgia  and  its  movement,  as  compared  with  its  operation  in 
prior  years? 

Mr.  Campbell.  I  am  not  competent  to  answer  that;  but  all  I  know  is  by 
hearsay.    You  had  better  get  some  other  witness  on  that. 

Judge  Haireb.  Now,  another  element  here  is  how  It  has  affected  the  growers. 
Isn't  it  a  fact  that  this  decree  curtails  the  buying  of  futures  from  the  canneries 
of  California  and  the  frult-Krowlng  regions? 

Mr.  Caupbell.  I  have  Introduced  evidence  here,  and  others  have  introduced 
evidence,  to  show  that  the  competition  In  buying  between  the  packer  and  the 
wholesale  grocer  stimulates  the  buying  of  futures ;  has  in  the  past. 

Judge  Haineb.  Have  they  engaged  In  that  business  in  California,  for  In- 
stance? 

Mr.  Campbell.  Tes,  air;  absolutely;  they  have  engaged  in  It;  yes,  sir. 

Judge  Haineb,  Well,  now,  who  transports  those  products?  Suppose  Armour 
&  Co.  and  Wilson  &  Co.  bought  futures  In  California,  didn't  they  use  their  can 
to  transport  those  products  to  the  East? 

Mr.  Campbbu.  Not  necessarily,  not  necessarily.  I  don't  think  I  have  ever 
seen  a  meat  car  in  use  In  transportation  of  our  goods  at  least.  They  did.  how- 
ever, use  Armour's  private  car  system  in  the  transportation  of  these  goods. 

Judge  Haineb.  That  Is  what  I  am  getting  at. 

Mr.  Campbell.  Tes ;  they  did. 

Judge  Haineb.  Well,  from  your  statemrat  they  didn't  do  any  business  on  the 
Pacific  coast;  then  how  does  It  affect  them?    I  supposed  that  these  big  packers 
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bad  to  use  some  tranqwrtaUon  facilities  from  tbe  Pacific  coast  to  the  eastern 
market. 

Mr.  Caupbeix.  Those  facilities  they  have  been  getting  rid  of,  and  sold  those 
cars  out  to  others. 

Judge  Haineb.  When  did  they  sell  tliem? 

Mr.  Caufbell.  During  the  last  yeitr. 

Judge  Haineb.  No  ;  when  prior  to  the  entry  of  this  decree? 

Mr.  Gampbku.  Oh,  prior  to  the  entry  of  this  decree  Armour  private  car  linee 
were  transporting  fruits,  canned  goods,  dried  fruits,  and  fresh  fruits  out  of 
California ;  that  ie  true. 

Jndge  Haines.  Well,  to  what  extent?    That  is  what  I  am  trying  to  get  at. 

Mr.  Caufsell.  Just  what  proportion  of  that  I  don't  hnow. 

Mr.  Smith.  What  is  tbe  difference  between  Armour's  private  car  line  and 
Armour  &  Co.  proper?  Is  it  a  separate  corporation,  entirely  separate  and 
distinct? 

Mr.  Campbetx.  I  understand  it  is  an  entirely  separate  corporation;  yes. 

Mr.  Smith.  It  Is  a  private  car  line  libe  the  Pullman  Co.? 

Mr.  Campbeu,.  Yes. 

Mr.  Suits.  That  handles  anybody's  products,  not  Armour  only,  but  all  kinds 
of  products? 

Mr.  Caupbell.  All  kinds  of  products. 

Mr.  Smith.  It  is  open  for  everybody? 

Mr.  Campbell.  That  Is  right. 

Mr.  Stevens.  Well,  this  company  that  cranes  within  this  decree,  are  they  pro- 
hibited from  using  their  cars  for  transportation  of  unrelated  products,  fruits 
and  such? 

The  Chaisuan.  Why,  the  decree  speaks  for  Itself.  They  have  sold  thdr  cars 
under  this  decree.    They  have  disposed  of  th^r  cars. 

Mr.  SiTTENs.  Well,  I  didn't  know  whether  the  private  car  line 

The  Chaibuan.  It  is  not  a  party. 

Mr.  Stevens.  It  is  not  a  party? 

The  CBAiBifAH.  But  by  virtue  of  the  ownership  of  stock  It  comes  under  the- 

Judge  Haineb.  What  I  wanted  to  get  into  tbe  record  and  clarify  is  the  volume 
of  bnslnese  they  did  prior  to  the  entry  of  the  decree,  and  what  has  been  the 
effect  of  It  since,  in  the  transportation  of  these  canned  goods  and  fruits  and 
other  unrelated  commodities  from  the  coast  to  the  eastern  markets.  , 

Mr.  Camfbeix.  In  so  far  as  we  are  oaicerned 

Judge  Haineb  (interposing).  Generally  speaking,  not  yourself. 

Mr.  Campbbll.  Well,  so, far  as  California  and  the  west  coast  is  concerned ■ 

Judge  Haineb.  Yes,  sir. 

Mr.  Campbell  (continuing) .  The  only  damage  that  we  have  experienced  from 
the  separating  of  the  Armour  car  lines  from  the  Armour  wganlzation  has  been 
to  take  out  of  service  those  cars — I  think  some  4,000  cars — and  put  them  into 
the  hands  of  a  certain  group  of  railroads  In  the  South.  It  has  takrai  away  from 
California  service  and  from  Michigan  service  these  cars,  and  has  concentrated 
them  into  the  hands  of  a  certain  group  of  railroads,  where  we  are  unable  to 
reach  them. 

Judge  HAiNrat.  Well,  that  Is  what  I  wanted  to  know ;  atvro^iniBtely  the  num- 
ber of  cars? 

Mr.  Campbell.  Now,  that  baa  not  been  a  sufficient  number  of  cars  to,  to  any 
great  extent.  Injure  the  shipment  of  our  fresh  fruits  out  of  California,  because 
tbere  are  many  other  private  car  lines  owning  these  refrigerator  cars,  but  In  so 
far  as  the  taking  of  this  out  of  interstate  service  Is  concerned — that  is,  the 
service  of  the  pe<«)le  of  the  United  States  is  concerned — they  have  Injured  us  to 
that  extmt. 

Now,  where  our  main  Injury  has  come  in,  the  principal  injury  bas  come  In,  has 
been  In  the  marketing  facilities  and  'the  transportation  facilities  of  the  packers 
through  these  route  or  peddler  cars,  and  through  the  use  of  their  branch  houses. 
There  are  some  1.200  branch  houses  owned  by  .these  packers,  and  those  branch 
houses  have  cold-storage  radlities,  they  have  sidings  where  these  peddler  cars 
ar»  loaded,  and  we  have  a  service  there  which  has  been  always  valuable  to  us 
as  a  competitive  service  to  the  wholesale  grocery  service,  and  that  competitive 
service  we  want  to  keep  established.  I  think  the  wholesale  grocers  here  have 
practically,  With  one  accord,  agreed  that  they  can  compete  with  the  packers  in 
merchandising. 
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Judge  Hainbe.  Well,  how  yould  these  unrelated  commodtties  get  from  the 
producers  Into  these  branch  houses,  through  what  medium,  and  In  what 
cbnnneb)? 

Mr.  Caui>beli:.  0(  course,  I  take  exception  to  the  word  "  nnreUted."  I  thlnS 
our  friend  Orover  of  the  Federal  Trade  CommlsBlon  Invented  that  word,  and 
I  take  violent  exception  to  that  word  "  unrelated."  I  suppose  you  use  it  with- 
out reference  to  uuy  particuliir  commodities? 

Judge  Haikes.  The  way  it  Is  written  into  the  decree.  That  Is  plain  and 
specific,  and  surely  anyone  who  reads  the  decree  nnderstands  what  tt  means. 

Mr.  CAUPBEtx.  Tes, 

Judge  Haineb.  That  is  tlie  sense  In  which  I  am  using  It 

Mr,  Campbell.  Well,  so  far  as  I  am  concerned,  we  take  exception,  of  course, 
to  the  question  of  unrelated  products. 

Judge  HAmEB.  Well,  that  is  Immaterial  whether  you  take  exception.  We 
have  the  word  used  and  classified  in  the  decree. 

Mr.  Caupbeu.  Then  you  refer,  In  referring  to  unrelated  products,  to  the 
products  covered  by  the  decree? 

Judge  Haineb.  That  Is  the  subject  under  consideration ;  yes. 

Mr.  Caupbell.  Those  products  are  usually  shipped  to  the  branch  houses,  the 
central  distributing  point  In  car  lots  from  the  points  where  they  originate. 
Canned  goods  will  be  shipped  from  California  or  Michigan  or  Maine  or  asj' 
other  point  in  the  United  States  to  these  various  branch  houses,  and  there  they 
are  loaded  Into  these  peddler  or  route  cars  and  distributed  out  to  the  smsU 

The  Chaibuan.  Well,  who  owns  the  cars  that  they  are  shipped  from  the 
Pacific  coast  to  the  branch  houses  in? 

Mr.  Caupbell.  Sometimee  these  privately  owned  car  coipm^tions.  Often 
they  are  owned  by  the  railroad  companies.  The  box  cars  will  be  owned  \>j 
the  railroad  companies. 

Judge  Haineb,  Take  as  an  example  the  company  yon  reiM*ee«it,  the  Cali- 
fornia packers,  just  trace  the  movement  of  your  prodncta. 

Mr.  Caupbell.  If  we  had  an  order  for  a  carload  of  canned  goods  to  be 
shlifped  to  Armour  &  Co.  at  Des  Moines,  Iowa,  we  would  load  60,000  pounds 
in  this  car.  The  car  might  be  a  box  car,  usually  a  railroad  box  car  during 
the  summer  months.  If  it  was  shipped  in  the  fall  of  the  year,  late  in  the  fall. 
It  would  be  Pacific  Fruit  Express,  or  Merchants  Express,  or  some  other  private 
car  line's  refrigerator  car.  The  car  would  move  to  the  branch  house  of  Armour 
&  Co.  In  Des  Moines.  These  goods  would  be  unloaded  In  their  storage  ware' 
house  there. 

During  the  course  of  the  week,  In  loading  a  route  car,  they  would  put  in 
some  meats,  some  of  my  canned  goods,  some  cheese,  butter,  other  products  cov- 
ered by  this  decree  and  called  "  unrelated  lines."  and  might  travel  out  over  the 
North  Western  or  the  Rock  Island  to  the  little  towns  outlying  from  Des  Moines 
and  tributary  to  the  Des  Moines  iobbtng  district.  This  car  would  stop  at  the 
town  in  which  I  was  born  and'  raised  there  in  Iowa,  and  it  would  stop  at  the 
little  town  above  Redville  and  call  at  these  little  places  up  above  the  little  town 
of  Fonda.  These  cars  would  stop  and  this  freight  would  be  unloaded  for  the 
various  merchants  there,  thus  giving  those  merchants  a  service  practically 
direct  from  California,  with  only  one  salesman  between  me  and   the  retail 

The  question  of  my  discounts  to  Armour  &  Co.  of  5  per  cent  was  spoken  of 
by  a  former  witness  here,  Mr.  Chase,  and  he  intimated  that  that  would  about 
cover  their  profit  of  their  canned  goods  usually.  He  failed,  however,  to  mention 
the  facH  that  they  allow  from  2i  to  5  per  cent,  and  In  man;  places  it  is  5  per 
cent,  of  brokerage  to  the  broker  tn  selling  these  goods  to  the  jobber  or  whole. 
sale  dealer.  We  allowed  this  brokerage  to  Armour  &  Co.,  and  that  Is  the  only 
discount  we  allowed  in  selling. 

Mr.  SurTM.  Mr.  Chairman,  that  is  rather  going  into  the  distinction  between 
his  business  in  detail  and  the  California  men,  and  I  believe  It  was  understood 
that  his  continued  examination  was  not  to  relate  their  peculiar  dlf^rences.  I 
don't  know  as  I  object  to  it.    I  Just  want  him  to  get  away  from  that. 

Mr.  Campbkll.  I  was  trying  to  cover  this  point.  The  Judge  was  asking  me 
the  question  of  how  my  goods  were  moved. 

Mr,  Smith.  Yes;  that  Is  all  right. 

Mr.  Campbell.  Now,  I  was  stating  that  It  moved  through  one  buyer  direct 
to  the  retail  dealer,  and  I  simply  covered  the  point  of  discount  to  show  that  ire 
bad  eliminated  several  middlemen  in  betwe^i. 
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Judge  Haingr.  In  otber  words,  you  eliminate  the  spread  and  presumably  get 
the  products  to  the  coosumer  without  these  IntermedlaTy  agencies  that  have 
been  referred  to?  .        "■ 

Mr.  Campbell.  That  Is  true.  Now,  In  further  answer  o(  a  point  along  that 
line,  the  question  was  brought  up  as  to  selUQg  on  commlBsion,  and  I  think  I 
ought  to  answer  that  a  little  more  fully  to  the  commlttefc  Both  Mr.  Wilson 
and  Mr.  Armour  have  agreed  to  handle  goods  on  commission  to  the  retail  trade. 
Some  four  years  ago  I  took  up  this  matter  with  Mr.  Wilson,  saying  that  the 
spread  between  the  producer  and  the  consumer  was  getting  wider  all  the  time, 
and  that  we  needed  some  help  to  reduce  this  cost  of  distribution,  and  we  needed 
competition  that  would  force  a  reduction  In  that  case,  and  I  explained  to  him 
that  I  thought  that  the  packers — at  least,  a  few  of  them — should  engage  in  the 
transportation  of  these  goods  on  a  commission  basis  and  in  that  way  reduce 
or  force  a  reduction  In  the  spread  between  the  producer  and  the  consumer.  I 
asked  Mr.  Wilson  about  what  it  cost  him  to  handle  his  products — and  he  was 
handling  these  unrelated  lines  at  the  time— to  the  retail  dealer,  and  he  said, 
"  Our  cost  to-day  is  approximately  6  per  cent,  covering  all  our  products."  And  I 
safd,  "  Would  you  be  satisfied  with  an  additional  2  per  cent  to  cover  the  turn- 
over and  you  guarantee  the  account  end  yon  do  all  the  collecting?  "  And  he  said, 
"  I  think  we  will  be  satlsfled  with  that."    Making  it  8  per  cent. 

I  don't  know  whether  that  would  cover  the  coat  to-day,  but  that  was  the 
statement  he  made  to  me  at  that  time.  And  he  further  said,  "  We  are  ready 
to  help  you,  Mr.  Campbell.    Tou  get  the  people  ready." 

Subsequent  to  that,  I  think  about  one  year  after  that  time,  I  talked  to  Mr, 
Armour  along  the  same  line.  Mr.  Armour  said,  "  I  am  heartilj'  in  favor  of  all 
cooperative  movements  among  growers  and  producers.  I  would  like  to  assist 
in  any  way  I  can."  And  he  said,  "We  are  perfectly  willing  to  put  our  dis- 
tributive system  to  the  service  of  our  people,  both  producers  and  consumers." 

Now,  with  those  statements  in  miiul  I  tried  to  further  that  method  of  dis- 
tribution by  delivering  these  firms  our  goods  at  the  lowest  possible  cost,  and 
to  prove  to  some  of  these  who  have  objected  to  the  commission  system  that  it 
can  not  be  operated  successfully  I  will  refer  them  to  an  arrangement  I  have 
made  with  Armour  &,  Co.,  of  London,  England,  which  Is  a  separate  corporation,' 
covering  the  distribution  of  our  canned  gooda  iu  the  British  Isles.  The  con- 
tract, which  was  made  this  spring,  provides  for  the  handling  of  our  goods  on 
a  5  per  cent  comniission  basis.  They  get  no  other  compensation.  We  pay  the 
cost  of  transportation  from  our  plant  to  the  retail  dealer's  place  of  business — 
the  actual  cost.  Armour  guarantees  all  the  accounts.  I  say  Armour  &  Co., 
from  London  England,  guarantees  the  accounts  and  return  to  us  all  the  money 
they  receive  from  these  goods  less  a  service  charge  of  5  per  cent.  Now  that 
is  working  out  in  a  very  practical  way,  and  the  people  of  England,  through  that 
system,  are  receiving  the  canned  goods  at  a  much  less  cost  than  they  are 
receiving  them  here. 

The  Chaibman.  What  about  being  able  to  borrow  money  on  such  a  contract 
as  that?    And  finance  your  pack  In  that  way? 

Mr,  Campbell.  By  our  showing  on  this  contract  we  were  able  to  borrow  from 
the  War  Finance  Corporation  all  the  money  we  desired  to  finance  our  pack 
for  export. 

It  is  possible  that  In  my  cross-examination  other  points  will  be  brought  out 
by  the  opposition  unless  yon  want  me  to  continue. 

There  is  one  matter  I  want  to  bring  up,  however,  and  of  course  I  will  submit 
to  the  will  of  the  committee  on  this.  I  have  a  clipping  here  from  the  Daily 
News,  of  Chicago,  under  date  of  November  30.  It  Is  dated  from  Washington, 
D,  C,  as  follows: 

"  Opposition  to  any  modification  of  the  court  decree  which  prohibits  the 
Big  Five  packers  from  engaging  in  unrelated  lines  of  business  will  be  voiced  by 
Houston  Thompson,  chairman  of  the  Federal  Trade  Commission,  before  the 
Department  of  Justice  committee  holding  hearings  on  the  proposition. 

"  The  Federal  Trade  Commission,  Mr.  Thompson  will  declare,  believes  the 
packers  should  not  be  permitted  to  engage  In  the  grocery  business.  He  will 
probably  appear  before  the  committee  some  time  nest  week. 

"  The  Southern  Wholesale  Grocers'  Association  plans  to-morrow  to  present 
some  witnesses,  among  them  Edward  W,  EofCman,  a  Milwaukee  wholesale 
grocer,  who  will  exlaln  the  Indorsement  of  the  movement  against  the  modifica- 
tion of  the  decree  at  a  meeting  of  the  Western  Canners'  Association  in 
Chicago." 
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The  point  I  want  to  make  Is  this,  that  If  ttie  Federal  Trade  Gommlsston  is 
going  to  argue  against  a  tnodlflcatlon  of  the  decree  it  seems  as  thou^  ve 
should  have  an  opportunity  to  answer.    That  is  all  I  wanted  to  say. 

The  CHAiBMArr.  We  will  consider  It  and  iet  you  know  later. 

Mr.  Stevxnb.  May  I  Inquire,  Mr.  Chairman,  of  Mr.  Gampbel,  If  there  is 
any  other  purpose  In  Introducing  that  newspaper  clipping  Into  the  record  than 
to  have  a  chance  to  reply? 

Mr.  GAUPfiEi.L.  Well,  I  would  like  to  hare  that  bo  In  the  record,  so  tliat  It 
wlil  be  notification  to  alt  that  auch  ts  their  intention, 

Mr.  Stevewb.  Well,  that  has  been  announced  here. 

Mr.  Cawpbkll.  I  did  not  hnow  that  before  I  read  this  clln>ing. 

The  Chaibman.  I  don't  know  that  it  has  been  announced  as  to  \rtiat  the  atti- 
tude of  the  Federal  Trade  Commission  Will  be. 

Mr.  Sthi-ess.  No;  that  Is  true. 

Mr.  Campbell,  WpH.  I  didn't  know  tliat. 

The  Chaibmapt.  Perhaps  we  assume  what  their  position  is.  but  there  has 
never  been  any  annoimcement  of  it. 

Judge  Hainer.  AVe  assume  ttiat  they  wlli  present  the  facts  impartially. 

Mr.  Stevens.  Aa  they  see  them. 

Mr.  Campbell.  In  this  connection,  I  think  I  should  say  to  the  committee  that 
In  the  presence  of  Mr.  Lyniaii.  the  secretary  of  the  National  Board  of  Farm 
Organizations,  at  the  ofDce  of  the  National  Board  of  Farm  OrganlKations.  one 
of  the  representatives  of  the  Federal  Trade  Commission  discussed  this  matter 
at  some  length,  probably  two  hours,  one  morning,  and  he  stated  to  me,  as  did 
Mr,  Lyman  also,  that  the  Federal  'Trade  Commission  had  from  the  beglnnlni: 
been  absolutely  opposed  to  the  consent  decree. 

Mr.  SurrH.  Welt.  Mr.  Chairman.  I  hardly  think  he  ought  to  go  iDto  that,  be- 
cause they  are  going  to  speak  for  tliemselves. 

Mr.  Caupbell.  Weil,  that  Is  proof  of  that.  If  they  want  the  proof  of  It. 

Mr.  Smith.  Well,  If  there  Is  a  desire  to  contradict  any  of  their  atatemrata. 
that  will  come  more  properly  afterwards. 

The  CnAiauAn.  Yes;  let  us  not  indulge  In  any  discussion  of  what  the  Federal 
'  Trade  Commission  will  do.    We  will  wait  and  see  how  they  feel  about  It. 

Mr.  Stevens.  They  may  have  changed  their  mind. 

The  Chaibman.  Go  ahead,  Mr.  Campbell,  and  complete  your  statement. 

Mr.  Campbell,  That  Is  about  all  I  want  to  say. 
'  I  want  to  say,  in  conclusion,  that  I  want  to  thank  the  committee  for  tbe 
patience  and  kindly  liberal  manner  in  which  they  have  conducted  ttits  hear- 
ing. Ton  have  given  the  opposition  every  opportunity  to  present  thdr  evidence 
and  show  real  cause  why  this  decree  should  not  be  modified  or  entirely  set 
aside.  In  our  opinion,  they  have  utterly  failed  in  thetr  presentation  of  facts 
and  evidence ;  neither  have  they  been  able  with  their  great  organisation,  which 
covers  the  entire  country,  to  show  that  they  have  the  support  of  numbers. 

In  that  connection  I  want  to  say  that  I  have  Introduced  here  a  letter  from 
Mr.  J.  R.  Howard,  who  Is  in  favor  of  modlflcatton  of  the  decree. 

Judge  Haireb.  Who  Is  Howard? 

Mr.  Campbeli.  J.  R.  Howard,  the  president  of  the  National  Farm  Bnrena 
Federation. 

Judge  Haiheb.  What  is  the  membership  of  that  federation? 

Mr.  Campbell.  1,200.000,  I  think ;  or  something  like  that.  And  you  have  on 
record,  I  think,  as  I  have  copies  of  them,  resolutions  from  many  growers'  or^ 
ganlzatlons  running  into  tbouBands. 

Judge  Haines.  What  other  farm  organization  has  introduced  these  resoln- 
tions.  or  passed  these  resolntlons? 

The  Chaibman.  The  Michigan. 

Mr.  Campbell.  The  Michigan  Farm  Bureau  Federation..  I  have  a.  citpj  of 
a  resolution 

Judge  Haineb  (interposing).  Whet  is  the  membership  of  that  organisation, 
the  Michigan  Federation? 

Mr.  Campbell.  About  100,000. 

The  CuAixMAN.  Is  that  a  constituent  part  of  the  American  Far  Bureau 
Federation? 

Mr.  Caupbell.  Tes:  It  is  a  part  of  the  American  Farm  Bureau  Federation. 

Mr.  SuiTH.  Now,  Mr,  Chairman,  what  those  letters  show  la  contained  in  the 
letters  themselves ;  the  letters  speak  for  themselves.  I  do  not  agree  at  all  with 
him  as  to  the  efFect  of  the  letters  that  he  referred  to. 
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Mr.  Campbhtj-  I  felt  during  tbis  hearltis  that  there  was  a  dlsimsltlon  on  the 
part  of  our  opponents  to  belittle  the  numbera  who  are  In  favor  of  modification. 
Tbe  committee,  of  course,  Is  acquainted  with  the  large  number  of  petitions 
which  have  come  in  here  and  can  not  be  read  into  the  record  from  man;  grow- 
ers' organizations.  I  want  to  say  this,  too,  in  reference  to  our  California  ot- 
ganizatioDB,  Uiat  those  organizations  decided  entirely  to  keep  out  of  this  whole 

Judge  Haiwee,  What  organizations  do  you  refer  toT 

Mr.  Caupbell.  Some  37  cooperative  organizations  of  California.  State  or- 
ganizations. 

Ton,  gentlemen  of  the  committee,  represent  the  people — more  tlian  100,000,000 
consumers  of  this  country.  We  are  entirely  willing  to  allow  you  to  decide  as 
to  the  justice  of  our  position. 

With  all  confidence  we  rest  onr  case  In  your  hands. 

The  Chaibman.  Senator,  do  you  want  to  examine  him  now? 

Mr.  Smith.  No;  I  want  to  wait  until  Mr.  Breed  comes. 

The  Chaibman,  Very  well.    That  will  be  all  now,  Mr.  Campbell. 

Mr.  Wood  wants  to  make  a  statement. 


Mr.  Stiges.  Gentlemen  of  the  committee,  iny  name  is  Manning  Sttres.  I 
appear  for  Harry  E,  Wood,  of  the  firm  of  Wood  &  Stevens,  brokers,  of  New 
York  City. 

The  Chaikman.  Tour  address,  please? 

Mr.  Stibes.  I  am  an  attorney,  with  offices  at  220  West  Forty-second  Street, 
New  Torit, 

Qeotlemen  of  the  committee,  we  appear  on  a  question  of  personal  privl' 
lege.  It  developed  and  was  brought  to  our  attention  on  Saturday  that  Mr. 
Dallas  E.  Gray,  in  tbe  course  of  his  testimony,  saw  fit  to  relate  as  an  argu- 
ment the  character  of  treatment  a  grower  was  apt  to  receive  in  support  of  bis 
theory  that  the  brokers  and  brokerage  organizations,  (n  conjunction  with 
the  wholesale  houses,  was  an  Imperfect,  at  best,  means  of  distribution  of  the 
farmers'  commodities,  a  personal  attack  on  Mr.  Wood,  citing  a  transaction 
which  took  place  some  12  years  ago.  ' 

With  that  short  preface  I  would  like  to  ask  Mr.  Wood  some  questions. 


Mr.  Stibes.  Mr.  Wood,  I  will  ask  you  how  long  you  have  been  In  business 
in  New  Tork  under  the  name  of  Wood  &  Stevens,  a  corporation,  or  as  a  part- 
nership? 

Mr.  Wood.  About  21  years. 

Mr.  Stibes.  At  tbe  time  of  this  transaction— in  1908  and  1909— with  Mr. 
Gray  It  was  a  partnership? 

Mr.  Wood.  Tes,  sir. 

Mr.  Stibes.  Prior  to  entering  this  business  of  brokerage,  what  was  your 
business? 

Mr.  Wood.  I  was  a  buyer  for  F.  H.  Liggett  Co.  about  six  years. 

Mr.  Stibes.  In  190S  and  1909  you  represented  various  raisin  groweis  and 
frnlt  growers  and  canneries  in  California  and  elsewhere,  did  you  not? 

Mr.  Wood.  Many  of  them. 

Mr.  STIBE8.  Among  them  being  this  Mr.  Gray? 

Mr.  Wood.  Tes,  sir. 

Mr.  Stibbs.  Subsequent  to  1909  there  was  organized  an  association  of  raisin 
growers  In  California? 

Mr.  Wood,  Tes;  the  California  Associated  Raisin  Co. 

Mr.  Stibes.  Do  you  recall  the  year  In  which  that  organization  was  made? 

Mr.  Wood.  It  was  about  seven  years  ago;  that  would  be  1913,  I  think; 
I  think  the  spring  of  1913,  I  believe. 

Mr.  Stireb.  And  at  the  time  of  the  organization  of  the  raisin  growers  did 
they  employ  yon? 

Mr.  Wood.  They  did.  I  think  it  was  about  one  year  after  they  had  started 
their  organization. 
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Mr.  Stibes.  And  Id  what  capacity  did  they  then  employ  you? 

Mr.  Wood.  As  their  Greater  New  York  manager  of  their  ofBce,  which  they 
shared  nith  us.  I  was  managing  their  business  and  Wood  &  Stevens  at  ibe 
same  time. 

Mr.  SiiBES.  On  a  connnlsefoD  or  on  a  salary? 

Mr.  Wood.  Working  for  them  on  a  salary. 

Mr.  Stibes.  And  It  Is  that  same  organization  of  which  this  Mr.  Gray  iniB  a 
member? 

Mr.  WooB.  Tea,  sir. 

Mr.  Stibes.  How  long  did  you  represent  them  in  that  capacity? 

Mr.  Wood.  One  yenr. 

Mr.  Stibes.  And  during'  that  time  what  was  the  extent  of  your  authority? 

Mr.  Woon.  I  had,  as  I  reraerabPi,  practically  unlimited  power  of  attoroey 
to  borrow  money  for  them;  draw  checks;  open  hack  accounts  and  draw  drafts; 
negotiate  foreign  documents  of  all  kinds,  including  bills  of  lading;  and  losur- 
ance  certificates.  That  was  in  connection  with  the  exportation  for  them  of 
around  something  like  350  or  more  carloads  of  raisins  that  were  sold  for  them, 
to  be  shipped  abroad,  but  forwarded  to  New  York,  to  be  forwarded  throagb 
us  afterwards.    I  looked  after  the  handling  of  all  their  foreign  exchange:. 

Mr.  Stibes.  And  yon  handled  that  business  In  that  way  for  one  year? 

Mr,  Wood.  One  year. 

The  Chaibman.  This  power  of  attorney  applied  only  to  the  exxwrtation, 
did  it? 

Mr.  Wood.  No;  It  was  practically  a  full  power  of  attorney  in  connection  with 
practically  everything  connected  with  the  running  of  their  New  York  office. 
At  that  time  they  were  having  bank  accounts  In  New  York,  and  borrowing  more 
or  less  money  there,  and  I  was  borrowing  for  them  and  signing  notes  for  them. 

Mr.  Sttres.  About  what  volume  of  money  did  you  handle  for  them  In  that 
way,  Mr.  Wood? 

Mr.  Wood.  At  that  time  the  bank  agreed  to  loan  up  to  a  half  million  dollars. 
I  think  the  greatest  amount  I  had  ever  borrowed  was  around  $350,000  at  any 
one  time. 

Mr.  Stibeb.  At  the  end  of  that  time  what  became  of  your  relation  with  the 
Balsln  Growers'  Association? 

Mr.  Wood.  I  then  was  given  their  account  on  a  commission  basis. 

Mr.  Stiees.  And  that  lasted  how  long,  Mr.  Wood? 

Mr.  Wood,  Until  the  lat  of  June,  1921. 

Mr.  Stibes.  How  did  you  come  to  lose  that  acconnt  at  that  time? 

Mr.  Wood.  They  had  made  up  tlielr  minds,  around  January  or  February.  1P21. 
to  establish  their  own  salaried  sales  organizations  throughout  the  entire  United 
States,  and  they  severed  their  connections  with  aU  brokers  In  the  United 
States  as  of  June  I,  1921. 

Mr.  Stibbs,  I  have  here  a  copy — I  have  the  original  letter — of  a  letter  frnm 
the  California  Associated  Raisin  Co.,  niembership  10,000  growers,  Fresno,  Calif- 
dated,  January  5,  1921. 

The  Chairman,  What  is  the  purpose  of  It? 

Mr.  Stires.  Merely  to  show  the  fact  that  he  ceased  this  relationship  because 
of  a  change  of  policy,  and  for  no  other  reason.  I  am  going  to  file  this  letter, 
I  am  not  going  to  read  It ;  it  Is  too  long.  I  wish  to  have  It  available  for  rea-son* 
which  will  develop  later. 

I  also  have  four  other  lettprs,  which  I  would  like  to  file  In  the  same  way,  In 
which  It  will  appear  that  at  various  times  they  have  complimented  Mr.  Wood 
not  only  tor  the  way  In  which  he  handled  their  business  hut 

The  Ghaibuan  (interposing).  My  proposition  is  simply  this,  that  the  attart 
was  made — if  I  am  wrong  on  this,  I  want  to  be  corrected,  of  conrse--bnt  the 
attack  was  made  on  Mr.  Wood  regarding  a  personal  transaction  between  Mr. 
Gray  and  Mr.  Wood  and  did  not  concern  or  cover  the  transactions  between  tie 
California  Associated  Italain  Co.  and  Mr.  Wood,  and  therefore  I  do  not  exactly 
see  how  these  have  any  hearing  upon  the  Question  we  are  considering  here. 

Mr.  Rtihes,  Mr,  Gray  did  attack  Mr.  Wood  In  a  personal  way.  At  the  tlnw  be 
made  this  attack  there  was  not  In  existence  this  organization.  In  spite  of  Out 
attack  upon  Mr.  Wood  and-the  extent  to  which  he  sought  to  carry  It  in  Cali- 
fornia and  elsewhere,  strange  as  it  may  appear,  Mr.  Wood  was  the  very  man 
who  was  elected  by  this  organization,  of  which  Mr,  Gray  was  a  member,  to  rep- 
re«ent  the  whole  organization. 

Hr,  SurrH.  Subsequently  selected? 
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Mr.  Stubs.  Subsequently  selected.  Now,  as  It  afFects  blB  ctiar&cter,  he  cer- 
talDly  is  privileged,  it  seems  to  me,  to  show  that  his  dealings,  which  litToWed 
many  hnndreds  of  thousands  of  dollars  with  others  tn  the  same  business,  Includ- 
ing Mr.  Gray's  organization,  was  so  satlafactorr. 

Judge  KuNEE.  Subsequent  to  this  particnlar  transaction  referred  to  and  the 
Philadelpbla  transaction? 

Mr.  Stibes.  Yes,  sir. 

Judge  Haineb.  And  the  organleatlon  was  formed  afterwards? 

Mr.  Stibbs.,  Yes,  sir. 

Mr.  Smith.  And  I  would  like  to  make  this  snggestton  to  the  committee :  Mr. 
Gray,  as  I  understood  him,  was  assaultlDg  generally  the  wbole  brokerage  busi- 
ness in  graeral,  and  be  was  undertaking  to  sbow  that  they  were  all  disreputable, 
and  he  selected  Mr.  Wood  as  an  illustration  of  the  disrepntable  and  dishonest 
manner  In  whicb  tbey  were  being  treated  by  the  brokers'  organization.  We  had 
Mr.  Wood  witbin  reacb,  and  we  tbought  the  best  way  to  meet  it  was  to  have 
Mr.  Wood  here  and  show  whether  his  attack  on  Mr.  Wood  was  true  or  false. 

Mr.  Stetznb.  Mr.  Chairman,  I  recall  that  fact,  and  I  think  the  committee  will 
lemeniber  that  Mr.  Gray  did  say  all  brokers 

Judge  Hainbb  (Interposing).  Ob,  no. 

Mr,  Stevkns.  Mr.  Dally  took  that  up. 

Judge  Haineb.  We  certainly  did  not  tliink  that  he  was  corerlng  that  broad 
scope. 

Mr.  Hjjj.  He  did  not  go  tbat  far. 

Mr.  Smith.  And  he  was  Illustrating  his  attack  on  the  system  by  leferrlng  to 
Mr.  Wood. 

Mr.  SriBEs.  This  is  what  Mr.  Gray  says,  on  page  1&S7,  after  be  is  asked  defi- 
nitely by  Mr.  Daily  what  he  means: 

"  I  mean  it  as  to  both  an  imputation  upon  the  character  and  a  practice." 

The  Chaibuan.  Upon  whose  practice? 

Hr.  Stibbs.  The  practice  of  brokers  generally. 

Mr.  Smith.  That  is  what  he  meant. 

Mr.  Stibes.  You  mean — he  was  asked  further  by  Mr.  Dalley :  "  You  mean  it  is 
a  general  trade  practice?  " 

"  Mr.  Gray,  I  have  not  said  so.  I  asked  Mr.  Wood  then  to  give  me  a  state- 
ment of  all  the  money  he  had  received,  IC  he  had  received  any——" 

Judge  Haineb  ^interposing).  Then  you  could  not  claim  that,  when  he  dis- 
claimed it.  He  meant  that  one  loslant  transaction.  Now,  we  will  permit  yon 
to  go  into  that  one  transaction.     I  think  that  la  ail  that  Is  maerlai. 

The  Ckaibman.  That  Is  ail  I  see. 

Judge  Haineb.  Because  he  disclaimed,  and  Mr.  Dally  su  understood  it. 

Mr.  STiaKs.  And  Mr.  Gray  does  say,  on  page  1500  [reading] : 

"And  I  want  10  surely  pay  tribute  to  this  Mr.  Worth,  because  he  championed 
my  cause  against  all  the  opposition  of  the  wholesale,  Jobbing,  and  brokerage 
trade  In  New  York,  and  I  want  to  say  that  they  practically  ostracised  him  In 
that  city  because  of  his  action  in  protecting  a  grower." 

That  Is  an  Indiclment  which  is  rather  geneniL 

The  Chairman.  Well,  the  letters  may  go  in. 

(The  letters  are  as  follows:) 

California  Associated  Raisin  Co., 

Fresno,  Calif.,  January  5, 1921. 
Wood  &  Stevens, 

99  Hudson  Street,  New  Tark  City,  N.  Y. 

Gentlemen  :  The  management  has  Just  decided  to  make  a  change  In  our 
selling  system  and  as  soon  as  practical  open  our  own  branch  houses  in  the 
various  distributing  centers  in  the  United  States.  This  decision  was  reached 
only  after  the  most  mature  consideration  for,  although  we  feel  that  the  raisin 
business  has  grown  to  a  point  where  the  most  intensive  retail  cooperation  with 
our  jobbers  le  vitally  essential,  it  is  awfully  hard  to  break  most  of  our  brokerage 
relations,  as  the  personal  touch  has  crept  in  and  business  association  has  been 
cemented  by  friendship  until  most  of  you  seem  almost  one  to  us. 

But  we  feel  the  time  has  come  when  we  must  build  and  maintain  in  each 
market  a  well  trained  and  personally  supervised  organization  of  raisin  specialty 
m«-n  to  plus  the  efforts  of  the  Jobbers'  salesmen  and  Insure  as  near  100  per  cent 
distribution  as  possible  tn  every  market.  We  can  not  afford  to  maintain  such 
an  organization  and  pay  brokerage  also,  and  we  do  think  that  the  maximum 
outlet  is  absolutely  esscntla'l. 
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We  want  to  be  fair  with  jou  gentlemen  and  for  that  reason  we  are  giving  jon 
tbls  notice  in  advance,  for  altbough  our  braocbes  will  be  opened  as  soon  u 
practical,  they  will  be  organized  for  the  marketing  o(  the  1921  crop  and  we  will 
protect  your  commlaslons  on  all  sales  of  our  1920  pack  in  your  territory  sold 
before  June  1,  1921 ;  and  there  is  still  a  considerable  amount  of  brokerage  yet 
to  be  earned  on  the  1920  crop,  of  which  we  hope  you  will  get  your  share. 

We  want  to  emphasize  OHr  appreciation  of  the  splendid  service  you  have  rpn- 
dered  and  we  sincerely  hope  that  the  Interruption  o[  your  representation  will 
not  mean  the  severance  of  the  friendship  which  has  been  built  up  during  these 
past  years.  Whenever  you  come  to  Callfornin  you  may  be  sure  of  a  rorrtial 
reception  at  Fresno.  , 

With  our  most  slnrere  wish  for  your  personal  prosperity,  we  are. 
Yours  very  trul.v, 

Califobnu  Associated   Raibiit    Co., 
By  S.  Q.  Grady, 

General  Salen  and  Advertiiing  UanagfT. 


Calfforsia  Associated  Raisin  Ca. 

Fremo,  Collt..  January  Ji,  1921. 
Wood  &  Stbvbnb  (Inc.). 

fl7  Sud»on  Street,  New-  York  City. 

(Attention  Mr.  Harrj-  Wood.) 

Gentlemen  :  Mr.  Seymour  tells  me  this  morninfi  that  he  has  received  n  very 
nice  letter  from  you  offering  your  utmost  cooperation.  It  certainly  Is  Rratiff- 
Ing  to  receive  your  assurance,  but  frankly  it  Is  no  more  than  I  expected  of  you. 

We  have  employed  Mr.  F.  W.  Delaney,  formerly  sales  manaRer  of  the  tassfA 
Roods  department  of  Cudahy  I'acking  Co.  Mr.  Delaney  will  be  district  salfs 
manager  for  New  York,  Connecticut,  and  half  of  New  Jersey.  We  have  haii 
him  out  here  for  about  two  weelcs,  and  have  gone  Into  our  plans  pretty  thor- 
oughly with  him.  He  left  for  the  East  this  momluB,  with  Instructions  to  nwtf 
the  first  call  after  arriving  Id  New  York  on  Wood  &  Stevens.  I  feel  very  snre 
that  you  are  going  to  like  Itfr.  Delaney.  He  has  had  a  well-rounded  sates  expe- 
rience and  has  a  likable  personality. 

As  you  know  my  policy  Is  to  get  as  far  away  as  possible  from  the  things  thai 
Irritate  and  rub  our  customers  the  wrong  way,  and  build  up  good  will  among 
our  distributors,  based  on  service  and  a  realization  of  their  viewpoints.  Mr, 
Delaney  will  open  an  office  In  New  York  and  orsanize  a  retail  speciality  al«* 
force  to  supplement  the  jobbers'  efforts  in  distribution.  I  feel  that  bis  Intro- 
duction to  the  trade  Is  of  paramount  Importance,  and  I  am  counting  on  you. 
Mr.  Wood,  to  give  him  the  proper  send-off.  Mr.  EWlaney  Is  going  to  work  is 
closely  with  Wood  &  Stevens  as  possible,  and  we  sincerely  trust  that  your  com- 
pany will  get  as  large  a  share  as  possible  of  the  more  than  $100,000  yet  to  he 
earned  In  brokerage. 

Until  June  1  our  specially  force  Is  really  your  specialty  force,  and  yon  are 
serving  a  mutual  purpose,  I  have  assured  Mr.  Delaney  that  there  Is  DO  betW 
source  than  yourself  to  which  he  can  turn  for  advice  and  counsel 

I  expect  to  leave  for  the  East  within  a  month's  time  and  h<^>e  to  have  the 
pleasure  of  renewing  your  acquaintance. 
Yours  very  truly, 

California  Associated  Raisin  Co., 
By  S.  Q.  Gradt, 

Oenerol  EaUi  and  AdveriMnn  ifanagtr. 

(Charge  to  Mr.  F.  W.  Delaney,  care  of  Lord  &  Thomas,  Mailers  Bulldlnz- 
Chicago,  III.  Special  delivery.) 


California  Associated  Raibin  Co., 

Fretno,  Calif..  Jawuary  IS,  1921. 
Wood  &  Stevenb  (Inc.), 

in  SuAitm  Street,  Jfew  Tork,  K.  7, 
Gentucuen  :  We  hare  your  letter  of  the  Stb.  and  want  to  say  that  tbe  ne<«*- 
«ity  of  aeverlng  relations  with  your  organization  la  one  of  the  most  unpleasant 
experiences  that  the  writer  has  bad  since  becoming  Identlfled  with  the  lUisia 
Association. 
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We  have  felt  that  yoa  have  gtvea  us  a  real  eervlce,  aad  our  dectslon  was 
reached  only  after  the  most  mature  deliberation  and  because  we  felt  that  onr 
action  was  necessarily  In  line  with  the  policy  which  had  been  adopted. 

We  heartily  appreciate  your  good  wishes  and  the  vers  generous  ofter  yon 
have  made  to  assist  us  In  every  possible  way, 

Mr.  Delaney,  the  gentleman  we  have  selected  for  your  territoT?,  has  been 
advised  of  your  attitude  and  will  no  doubt  call  upon  you  In  the  very  near  future. 
He  has  been  requested  to  avail  himself  of  your  offer  of  assistance. 
Again  expressing  our  regret  at  the  necessity  of  this  action,  we  are, 
Youre  very  truly, 

CW.IFOBNIA  Associated  Baisin  Co., 
F.  S.  Seymoub, 

Assistant  to  the  President. 


Califobma  Associated  Raisin  Co., 

Fresno,  Calif.,  February  5,  1921. 
Wood  A  Stevens, 

90  Hudson  Street,  Xew  York  City. 
Gentlbuen  :  Mr.  Delaoey  has  wired  me  this  morning  that  it  seems  he  is  unable 
to  get  located  in  an  office  which  would  be  satisfactory,  and  that  you  have  very 
kindly  offered  him  room  in  your  offices,  which  I  have  telegraphed  him  to  ftccept. 
However,  we  feel  that  we  roust  insist  on  paying  our  share  for  this  office  or 
a  subrental  price  based  on  anything  which  you  feel  is  fair.  So  kindly  make 
us  a  figure,  so  the  matter  can  be  attended  to. 

I  am  very  sorry  that  the  rush  of  business  following  Che  organization  of  our  new 
sales  force,  together  with  the  new  advertising  campaign  started,  has  delayed 
me  until  now  acknowledging  the  splendid  way  In  which  you  are  cooperating  with 
us.  Not  only  do  I  appreciate  It  by  Mr.  Glffen  and  Mr.  Seymour  have  mentioned 
it  several  times,  and  we  certainly  hope  to  keep  our  relations  so  that  they  will 
always  continue  on  this  basis. 
Tours  very  truly, 

Caufobnia  AssoctATED  Baisin  Co., 
S.  Q.  Ghadt, 
Ocneral  Sales  and  Advertising  Manager. 


California  Associated  Raisin  Co., 

Fresno,  Calif..  March  10,  int. 
Wood  &  Stevens. 

97  Hudson  Street,  Netc  York,  ST.  Y. 
Gbhtlkmeh  :  We  want  you  to  know  tliat  we  appreciate  your  loyal  cooperation 
at  this  time  In  working  so  closely  with  our  Mr.  Delaney., 

Knowing  you  as  we  do,  we  naturally  expected  this;  nevertheless  we  can  not 
help  but  notice  the  way  you  are  working  with  us.  Mr.  Delaney  has  mentioned 
this  several  time  in  his  letters. 

Assuring  you  of  our  kindest  regards,  we  are. 
Yours  very  truly, 

Oaufobnia  Associated  Raisin  Co., 
C.  G.  Stasdefobd, 

Sales  Department. 
Mr.  Stibes.  What  other  organizations  of  growers  do  you  represent? 
Mr.  Wood.  We  have  represented  the  Galtfomla  Walnut  Association,  of  Loa 
Angeles,  Calif.,  I  think  something  over  15  years;  we  have  represented  the 
California  Lima  Bean  Growers'  Association,  of  Oinard,  Calif.,  something  over 
6  years;  we  have  represented  the  California  Almond  Growers'  Exchange,  of 
San  Francisco,  Calif.,  going  on  2  years;  and  we  have  represented  the  Oallfomia 
Pea  Canning  and  Growers'  Association,  of  Albany,  Ga.,  I  think  something  over 
S  years ;  and  we  have  represented  the  Columbus  Canning  Co.,  of  Oolumbns,  W1b„ 
packers  and  canners  of  canned  peas  and  corn,  I  think  something  around  17  or  18 
years. 

The  Chaibman.  Is  that  a  cooperative  association? 

Mr.  Wood.  No;  that  is  not. 

Mr.  Stibxs.  The  others  are? 

Mr.  Wood.  The  others  mentioned  are  all  cooperative  associations. 
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Mr,  STiKEa.  AU  told,  you  represent  some  forty  odd  of  growers  or  packers  <<{ 

Mr.  Wood.  At  this  lime  I  think  oar  account  shows  something  over  50,  maybe, 
of  organizations,  made  up  of  Independent  packers  and  growers'  associatioiiB. 

Mr.  Sttkm.  And  you  have  been  a  director  of  the  Dried  Fruit  Association  of 
New  York? 

Mr.  Wood.  I  believe  I  was  director  of  that  association  two  terms,  eight  yearB. 

Mr.  Stihes.  And  haw  you  ever  been  appointed  au  arbitrator  of  that  associa- 
tion In  settling  disputes  between  buyer  and  seller? 

Mr,  Wood.  Many  times.  In  fact,  I  am  at  present  on  one  of  th^r  atandinp 
committees. 

Mr.  Stibbs.  I  can  give  you  gentlemen  a  list  of  those  concerns,  if  you  think  It 
Is  of  any  Importanoe. 

The  Chaibuah.  I  don't  think  it  la 

Mr.  Stires.  Now.  Mr.  Wood.  Mr.  Gray  made  two  specific  charges;  one  wu 
that  the  arbitration  of  this  dilute  was  unfair.    He  has  stated  on  the  recont 
that  his  own  arbitrator,  Mr.  Worth,  meant  right  and  did  hts  best.    He  alsn 
stated  on  the  record  that  Mr.  Juhrlng,  a  member  of  the  firm  of  B,  C.  WlUianu  k 
Co.,  wholesale  grocers,  was  the  arbitrator  selected  by  yon.  who  was  intimi- 
dated by  you  In  making  the  decision,  and  he  was  silent  as  to  the  third  arbi-      i 
trator,  Mr.  Pierce,  who  Is  since  dead.    I  have  here  some  affidavits  which  haw 
been  made  by  Mr,  Juhring  and  Mr.  Worth  and  by  Mr.  Higglns.    Mr.  RIfc;in» 
was  mentioned  by  Mr.  Gray  as  being  the  only  Himon  pure  honest  man  engaged 
in  this  buriness  In  New  York,  the  man  who  gave  to  Mr.  Gray  the  only  encourage-      i 
ment  that  he  was  able  to  derive  from  the  trade  in  New  York  City,  and  as  these     | 
are  pertinent  on  the  charge,  I  am  going  to  read  them,  and  then  flle  them. 

Judge  Haineb.  Do  you  say  he  made  that  statement? 

Mr.  Stibes.  Yes,  sir.  I 

The  Ghai«man.  That  he  was  the  only  honest  man  In  New  York? 

Mr,  SriBes,  Practically  so. 

Judge  Hainkr.  Please  refer  to  that  statement. 

Mr.  Stibes.  I  think  I  can.  On  page  1589  he  says — this  la  after  he  has  martc 
the  statement  that  everyone  was  against  him.     [Keadlngr] 

"  I  appealed  to  some  friendly  interest  there  In  Sew  York,, and  I  will  say  ihal 
Mr.  Hlgglns  was  very,  very  fair  In  tlils  matter,  althouKh  he  did  not,  or  coulil 
not  come  out  openly  and  declare  himself.  But  the  commercial  interests  of  thiii 
city,  the  bank  and  other  Institutions,  denounced  this  practice  moat  vehemently." 

When  that  Is  read  in  connection  with 

Judge  Hainrr   (laterpo»<Ing},  T  think  your  statement  is  not  Justified. 

Mr.  STiaES.  I  think  so. 

Judge  HAiiTBa.  You  draw  that  distinction,  as  a  lawyer? 

Mr.  Stibes.  I  think  so. 

Judge  Haineb.  It  Is  a  very  far-fetched  statement. 

Mr.  STtKEs.  He  said  that  Mr.  Juhring  did  not  act  honestly,  because  of  in- 
tlmldntinn  by  Mr.  Wood. 

.Tudge  Haiwoi.  You  said  he  aald  he  wbb  the  only  honest  man  in  New  York. 

Mr.  Stibbs  I  said  that  he  said  that  he  was  the  only  slmon  pure  honest  man 
in  New  York  engaged  In  this  business. 

The  Chairman.  I.et  us  not  argue  this  thing  further.  The  committee  will 
draw  Its  own  conclusions  as  to  what  he  said. 

Mr.  SrntES.  All  right.    [Beading:] 

In  the  matter  of  hearing  before  the  interdepartmental  committee  on  queslinn 
of  modification  of  consent  decree  In  the  case  of  United  States  v.  Swift  *  Co. 
et  al.,  with  reference  bo  unrelated  commodities. 

State  of  New  Yobk, 

Count]/  of  Sew  York,  «»; 

William  L.  Juhring,  being  duly  sworn,  deposes  and  aays  I  am  the  Mr. 
Juhring  referretl  to  In  the  teattniDDy  of  Dallas  H.  Gray,  on  pages  15SB  and 
1601  In  the  above  matter. 

I  am  a  member  of  the  firm  of  R.  C.  Williams  4  Co..  wholesale  grocers.  In  the 
dty  of  New  York.  My  firm  has  been  In  business  for  110  years  and  I  have  been 
connected  with  it  In  one  capacity  or  another  for  48  years,  contlououaly. 

My  flrm'6  bnslnesa  in  the  last  few  years  will  average  in  eicess  of  t7,000,00a 

I  hare  known  Mr.  Harry  E,  Wood  for  a  period  of  about  20  yeara  and  have 
dcme  buslnew  with  him  more  or  less  consistently  during  that  period  of  time. 
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Durlne  this  time  my  dealings  with  Mr.  Wood  have  always  been  aatlBfactory 
«nd,  In  case  of  any  di&agreenient  or  dispute,  amicably  adjusted. 

[  recall  an  arbitration  of  a  difference  between  Wood  &  Stevens,  ot  which 
the  said  Harry  E.  Wood  was  a  partner,  and  Dallas  H.  Gray  over  the  consign- 
ment to  Wood  &  Stevens  of  certain  carloads  of  raisins. 

Mr.  A.  C,  Worth,  of  this  city,  was  selected  by  Dallas  H.  Gray  as  his  arbi- 
trator, and  we  two  selected  Mr.  Robert  T.  Pierce  (since  deceased),  of  the  Arm 
of  Palmer  &  Pierce,  dealers  and  packers  of  dried  fruits. 

The  arbitration  was  submitted  to  us  by  agreement,  dated  January  28,  IdOO, 
signed  by  Harry  E.  Wood,  for  Wood  &  Stevens,  and  by  Dallas  H.  Gray,  was 
witnessed  bj  William  Hills,  Jr.,  and  was  sworn  to  before  a  notary  public. 

I  have  had  an  original  copy  of  this  original  agreement  to  submit  to  arbitra- 
tion submitted  to  me  which  refreshes  my  recoUcctiou  as  to  the  date  of  its  exe- 
cution and  the  signature  thereto. 

Mr,  Worth  and  I  promptly  began  to  esamine  Into  the  merits  of  the  controversy 
and  found  th6  transactions  involved  and  containing  many  entries  and  required 
tl  great  deal  of  investigation  of  the  books  of  Wood  &  Stevens ;  and  as  a  result 
our  arbitration  was  concluded  and  our  decision  rendered  on  the  15th  of  Feb- 
ruary, 1909,  In  which  we  unanimously  found  that  there  was  nothing  due  from 
Wood  &  Stevens  to  Dallas  H.  Gray,  but  there  was  due  from  Dallas  H,  Gray 
to  Wood  &  Stevens  the  sum  of  $420.47. 

This  decision  was  signed  by  Mr.  Worth,  Mr.  Pierce,  and  myself,  and  was  our 
unanimous  opinion  that  the  account  of  Wood  &  Stevens  wiUi  Dallas  H.  Gray 
was  correct  in  all  resitects  as  Is  ceftlfled  in  the  decision,  copy  of  which  is 
attached  hereto. 

I  am  sorry  that  Mr.  Pierce  is  no  longer  living,  because  I  feel  certain  he 
would  gladly  make  an  affidavit  to  the  same  general  effect  as  I  have  were  he 
living. 

I  wish  to  deny  the  statement  made  by  Mr.  Gniy  that  I  was  intimidated  by 
Mr.  Wood  in  making  my  decision.  My  business  career  and  record  makes  any 
further  comment  on  this  charge  unnecessary. 

Willi Aic  I.  Juhbing. 

Sworn  to  and  subscribed  before'me  this  10th  day  of  December,  1921. 

[SEAL.]  M.  Caupbell,  Jr., 

Notarji  Puilio,  Kings  County,  Xo,  2. 

Mr.  8IIRES.  I  have  here  the  agreement  for  arbitration  and  the  decidon  of  the 
arbitrators. 

The  Chaibuah.  How  long  are  they? 

Mr.  Stubs.  They  are  Just  short.  I  do  not  think  we  should  be  cut  off  in  a 
matter  of  this  sort.  Mr.  Gray  was  allowed  very  ample  opportunity  to  proceed 
nt  length  into  the  charge,  aiid  we  certainly  ought  to  be  given  any  needed  time 

The  Chaisman.  Tou  may  proceed. 
Mr.  SiiBES  (reading)  : 

AN    AOBEEUSNT. 

We,  the  undersigned,  hereby  covenant  and  agree  to  submit,  and  do  volun- 
tarily submit,  to  Mr.  A.  C.  Worth  and  Mr.  W.  L.  Juhrlng,  with  power  to  sdect 
a.  third  party,  for  their  consideration  and  adjudication  the  controversy  now 
existing  between  us  with  respect  to  accounts  and  consignments  and  sales  of 
merchandise ;  and  we  hereby  covenant  and  agree  to  and  with  each  other  to  abide 
by  such  decision  and  award  as  the  said  committee  may  render  In  the  premises, 
and  In  the  event  of  faUure  by  either  of  us  to  comply  with  such  decision  and 
award  we  hereby  authorize  and  empower  the  said  committee  to  assess  the 
damage  arialug  therefrom ;  and  we  further  covenant  and  agree  to  abide  by 
such  assessment  and  award  as  the  said  committee  may  render  in  the  premises, 
and  agree  that  a  Judgment  of  the  Supreme  Court  of  the  State  of  New  York 
may  be  entered  npon  the  award  made  pursuant  to  this  submission  agreement 

It  Is  further  understood  and  agreed  that  our  heirs,  administrators,  executors, 
successors,  or  assigns  are  bound  by  this  instrument,  and  that  sections  236S, 
Inclusive,  of  the  New  York  Code  of  Civil  Procedure  shall  govern  this  arbitration. 

Dated,  New  York,  January  29,  1909. 

Habbt  E,  Wood, 

For  Wood  d  S(6f  en*. 
Dau^b  H.  Qkat. 

Witness: 

WiLLIAUB  Hius,  Jr. 
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Statb  of  Nkw  York, 

Covnlv  of  JTeui  York,  ««.' 
On  this  29tb  day  of  January,  1909,  before  me  came  Harry  E.  Wood,  to  me 
known  to  be  the  Indlvldnal  described  in  and  who  execnted  the  foregoing  Instru- 
ment, and  he  admowledged  tbat  be  executed  tbe  seme. 

[seal.)  Wu.  a.  Lemcxe, 

Jiotarj/  Public,  New  York  County. 
State  or  Niw  Tokk, 

County  of  Nmo  York,  a: 
On  tbis  29th  day  of  January,  190B,  before  me  came  Dallas  H.  Gray,  to  me 
known  to  be  tbe  individual  described  in  and  who  executed  tbe  foregoing  instm- 
ment,  and  he  acknowledged  that  be  executed  tbe  same. 

[SEAI.I  Wu.  A.  Leucse, 

Sotary  P«6Ho,  yew  Yftrk  County. 
Mr.  Stires.  And  I  have  now  tbe  decision  of  the  arbitrators,  as  follows.    [Reail- 
lng:l 

Established  1811.  R.  C.  Williams  &  Co.,  Importers,  manufactarere,  and  wliole- 
aale  grocers,  56.  58,  and  60  Hudson  Street,  and  93,  BQ,  and  97  I'homas  Streer, 
New  Tork.  Post-office  box  1384.  Telephone,  2200,  2201.  2202,  Worth.  Cable 
address,  Recrecer. 

New  Tobk,  February  15,  1909, 
ABBrrBATvas'  oecibion. 
Dallas  H.  Gray  v.  Wood  &  Stevens. 

We,  A,  0.  Worth  for  Dallas  H.  Gray,  William  L.  Jnbrlng  (or  Wood  &  Stevens, 
and  Robert  T.  Pierce,  chosen  Jointly  as  third  arbitrator,  do  And  as  follows: 

First,  All  account  sales  rendered  by  Wood  &  Stevens  to  Dallas  H  Gray  on 
January  16.  1906.  covering  nine  carloads  of  raisins  and  some  peaches,  all 
moneys  received  on  consigned  gooda  and  moneys  paid  to  Dallas  H.  Gray,  datee. 
amonnts,  etc.,  to  be  correct 

Second.  Wood  &  Stevens's  brokerage  statement  for  six  carloads  of  raisins  sold 
for  Dallas  H.  Gray  during  the  season  of  1907,  to  be  correct 

Third.  Tbe  account  sales  and  statement  wn%  verified  by  Mr.  A.  G.  Worth  and 
Hr.  William  L.  Juhring,  and  they  both  certified  to  Mr.  Robert  T.  Pierce  tbat  tbe 
same  were  correct. 

Fourth.  Tbe  amount  due  Wood  &  Stevens  on  Febmary  15,  1909.  from  Mr. 
Dallas  H.  Gray,  with  Interest,  to  be  «420.4T. 

Wu.   L.   JUHKINO. 
A.  C.  WOBTH. 
ROBEBT   T.    PlEBCE. 

Mr.  Stibes.  You  will  notice  In  the  decision  this : 

"  Third.  The  account  sales  and  statement  were  verified  by  Mr.  A.  C.  Worth 
and  Mr.  William  L.  Juhring,  and  they  both  certified  to  Mr.  Robert  T.  Pierce 
Uiat  the  same  were  correct." 

In  other  words,  there  was  an  agreement  between  the  two  arbitrators  without 
calling  on  the  umpire. 

We  found  we  were  fortunate  In  getting  the  affidavit  of  Mr,  Worth,  wlio  was 
the  arbitrator  selected  by  Mr.  Gray,  who  la  now  a  man  couBiderably  over  80 
years  of  age,  but  we  secured  his  affidavit  on  Saturday,  and  It  Is  as  follows. 
[Reading :  ] 

Statk  of  New  York. 

County  of  New  York,  g»: 

A.  C.  Worth,  being  duly  sworn,  deposes  and  says :  I  am  the  A.  C.  Worth  men- 
tioned In  the  testimony  of  Dallas  H.  Gray  In  the  foregoing  proceedings  on 
page  1590. 

r  am  a  dried-fruit  merchant  in  the  city  of  New  York  and  have  tieen  in  business 
as  such  for  a  period  of  60  years. 

I  have  been  shown  the  original  signed  copy  of  the  agreement  to  submit  to 
arbitration  dated  January  29,  1909,  referred  to  In  the  affidavit  of  Mr.  Juhring, 
which  was  made  In  my  presence,  and  I  have  been  shown  the  copy  of  the  award 
made  by  the  three  arbitrators  dated  February  15,  1909 ;  and  from  these  paper* 
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I  refresh  my  recollection  and  am  able  to  aa;  that  Mr.  Jutarlng  and  I  made  a 
very  careful  and  exhauBtive  study  of  the  books  of  Wood  &  Stevens  In  relation 
to  tbelr  account  with  Mr.  Qray  and  tbat  tbe  decision  made  by  the  arbitrators, 
of  which  I  was  one,  represented  one  honest  Judgment  tbat  the  acconnt  of 
Wood  &  Stevens  with  Dallas  H.  Gray  was  correct  Id  every  particular,  and  that 
there  was  no  money  due  from  Wood  &  Stevens  to  Dallas  H.  Gray,  but  that 
there  was  due  from  Dallas  H.  Gray  to  Wood  &  Stevens  the  sum  of  $420.47,  as 
we  certified  In  our  declstoo. 

My  conclusions  as  arbitrator  were  reached  purely  and  solely  as  a  result  of 
my  own  Judgment  without  collusion  and  without  lotlmldatlon. 

With  reference  to  the  charge  made  by  Mr.  Gray  In  his  testimony  on  page  1580 
that  as  a  result  of  my  having  taken  sides  with  a  frutt  grower  against  a  broker, 
that  I  was  practically  ostracized  by  the  trade  In  New  York  City,  that  sucto 
statement  is  absolutely  without  foundation  and  has  no  merit  whatever. 

I  am  still  In  business,  and  have  been  continuously  since  this  award  was  made, 
and  I  have  never  heard  a  word  whatever  about  It  up  to  the  present  that  my 
action  Id  that  matter  did  me  any  harm  with  the  trade. 

A.  C.  WoOTH. 

Stroro  and  subscribed  to  before  me  this  10th  day  of  December,  1921. 

[seal.]  M.  Caupbeli,  Jr., 

Notary  Public,  Kingt  County,  No.  2. 

We  also  have  the  affidavit  of  William  A.  Higgins,  as  follows.    tReadlng :] 
State  or  New  Tokk, 

Coiintp  of  yew  York,  *«; 

William  A.  Hlgglns  being  duly  sworn,  deposes  and  says  that  I,  William  A. 
HIgglns,  am  the  Mr.  Higgins  referred  to  in  the  testimony  of  Dallas  H.  Gray, 
mentioned  on  pages  1586  and  15S8. 

I  am  president  of  the  corporstion  of  Higgins  &  James  (Inc.),  which  succeeded 
to  tbe  partnership  of  William  A.  Higgins  &  Co.,  which  had  been  In  business 
for  a  period  of  over  25  years,  and  1  am  still  engaged  In  the  business  of  whole- 
sale dried  fruits,  with  an  annual  volume  of  upward  to  38,000,000. 

During  all  tbe  time  that  I  have  been  in  business  I  have  known  Mr.  Harry  E. 
Wood,  of  the  brokerage  firm  of  Wood  &  Stevens,  and  my  dealings  with  him 
have  always  been  satisfactory  and  upright,  and  our  transactions  have  amounted 
to  many  thousands  of  dollars  annually. 

Our  business  relations,  as  buyer  and  broker,  have  been  continuous  since 
before  and  after  1909,  and  still  continue  very  satisfactorily  to  us.  This  Is  not 
from  any  favoritism  on  onr  part,  but  from  the  fact  that  Messrs.  Wood  &  Stevens 
have  represented  some  of  the  most  Important  shippers  of  dried  fruit  In  Cali- 
fornia, whose  products  we  buy. 

I  have  had  my  attention  called  to  the  statement  made  by  Mr.  Gray  that  I  had 
said  to  him  In  the  year  1009  that  I  had  paid  to  Wood  &,  Stevens  before  deliveries 
of  bills  of  lading  for  the  raisins  sold  me  by  them,  or  immediately  after  the  . 
delivery  of  the  bills  of  lading,  and  that  I  owed  them  no  money  on  that  account, 
or  words  to  that  eBect.  As  a  matter  of  fact,  I  had  not  paid  to  Wood  &  Stevens 
the  entire  amount  owing  for  the  raisins  delivered,  and  the  records  show  that 
on  January  14,  1900,  my  Arm  paid  Mr,  Gray  personally  $2,621.22,  which  was 
credited  on  my  firm's  account  by  Wood  &  Stevens,  This  payment  was  made 
against  Wood  &  Stevens's  two  separate  invoices  of  January  9,  1909,  the  net 
amounts  being,  respectively,  $1,001.50  and  $1,619,72. 

During  all  the  time  I  have  been  in  the  dried-fruit  business  I  have  known 
Mr,  William  L.  Juhrlng.  Mr.  A.  C.  Worth,  and  Mr.  Robert  T.  Pierce,  until  thft 
letter's  death,  who  acted  as  arbitrators  in  the  dispute  between  Mr,  Gray  and 
Wood  &  Stevens,  and  from  my  long  acquaintance  and  business  dealings  with 
them  can  certify  that  they  are  gentlemen  of  the  highest  int^rtty  and  excellent 
Judgment. 

I  am  glad  to  be  able  to  certify  to  these  facts,  because  I  consider  the  vicious 
and  reckless  charge  made  by  Mr.  Gray  against  Mr.  Wood  and  the  gentlemen  who 
acted  as  arbitrators  is  most  nnwarranted  and  should  be  expunged  from  the- 
records. 

Wu.  A.  HiooiKB. 

Sworn  and  subscribed  to  before  me  this  10th  day  of  December,  1921. 

[SEAU]     ■  .  N.  FALOonER,  Jr., 

Notary  PvMtc,  Ktngg  County,  Sew  Twk  County,  So.  HI. 

My  commission  expires  March  30,  1923. 

U,,-,..IL,V.lOU^IL' 


760  packers'  consent  dbobee. 

Mr.  Stibgs.  I  call  attention  ai>ecially  to  the  last  paragmplt  of  tbe  affidavit. 
[Reading:] 

"  I  am  glad  to  be  able  to  certiry  to  tbese  facte,  because  I  consider  the  vicious 
and  reckless  duirge  made  by  Mr.  Gray  agalust  Mr.  Wood  and  the  gentlemen 
who  stood  as  arbitrators  1b  most  unwarranted  and  should  be  expunged  from 
the  records, '■ 

In  whicli  I  concur  most  heartily. 

Judge  Haineb.  Do  you  think  we  have  power  to  expunge  It,  a^  a  lawyer? 

Mr.  Stibes.  I  don't  know  that  you  have. 

Judge  Haineb.  Xou  may  put  In  what  you  wish. 

Mr.  STisEa.  Now,  Mr.  Wood,  the  otbei  charge  that  was  made  against  you 
was  to  tbe  effect  that  be  tried  for  four  months  to  get  his  money.  On  page 
1589  he  Buys :  "  Tlila  thing  kept  me  in  New  York  tor  (our  months,  at  a  heavy 
expense,  with  my  family  there  "—trying  to  get  his  money. 

Now,  you  svent  over  your  books  on  Siiturday  with  me,  Mr.  Wood,  did  you 
not? 

Mr,  Wood.  Yes,  sir. 

Mr.  Stibes.  1  am  going  to  ask  you  these  questions  rather  leadlngly,  in  order 
to  hurry  It  up. 

Judge  Haiseh.  Yes;  go  ahead. 

Mr.  Stibes.  In  the  year  beginning  In  January,  1908,  I  find  an  entry  on  the 
15th  of  an  advanee  of  $1,700  on  a  car  of  raisins;  and  on  the  16th  a  charge 
for  advanced  fri'dght  of  $658,  and  storage,  insurance,  and  cartage,  etc.,  of 
$310.37. 

Mr.  GaAY.  That  is  in  1908? 

Mr.  STiKBa.  Yes,  sir. 

Mr.  Gray.  In  January? 

Mr.  Stibes.  January;  yes. 

Mr.  Gbay,  That  is  on  the  year  previous  crop? 

Mr.  Stibes.  Yes.  That  particular  car  it  develops  in  the  details  are  as  follows : 
The  flrst  sale  was  on  January  17,  1908,  and  there  was  not  but  about  $300  of 
that  sold  until  November,  1908,  the  last  sale  being  on  December  31,  19<)8.  In 
other  words,  it  then  was  in  such  condition  that  it  was  difUcult  to  make  sales, 
and  the  stuff  remained  In  storage  for  almost  a  year.  On  January  27,  1908, 
your  books  show  that  there  was  a  debit  lialance  In  your  favor 

Mr.  Gbat  {interposing).  Mr.  Chairman,  may  I  have  your  attention  ]U8t  a 
nrinute?  1  requested,  you  remember,  the  other  day  when  Mr.  Daily  notified 
us  that  Mr.  Wood  was  coming  here  for  this  purpose,  that  this  hearing  be  post- 
poned foe  five  or  six  days  or  a  week,  until  I  could  get  ail  my  data  from  Galt- 
fornia,  which  I  have  there  preserved,  to  be  able  to  rebut  this  testimony.  Now, 
it  Is  Impossible  for  me,  although  I  have  a  telegram  here  of  some  seven  or  eight 
hundred  words,  the  wire  is  very  Incomplete.  Now,  I  would  like  to  have  the 
hearing  postponed  for  a  week,  at  which  time  I  will  brinfc  all  this  data  here  with 
reference  to  McKenzie,  of  Philadelphia,  and  Mr.  Higglns,  and  the  others.  I  will 
bring  It  here  in  their  own  handwriting  with  reference  to  tbis  case,  although 
they  have  given  affidavits  here  denying  these  things,  due  to  some  pressure  that 
might  have  been  brought.  I  would  like  to  have  it  postponed  one  week.  I  think 
I  am  being  taken  advantage  of  in  this  particular  thing.  I  am  not  willing  this 
morning  to  retract  one  statement  I  made. 

Mr.  SiiiTH.  I  was  going  to  say  that  Mr.  Wood  certainly  ought  to  be  able  to 
complete  h)s  statement 

Mr.  Gbat.  No  ;  I  consider  it 

Mr.  SuiTH  (interposing).  Mr.  Gray  began  this  In  the  absence  of  Mr.  Wood. 

Mr.  Gray.  And  I  am  wlUlng  to  finish  it 

Mr.  Smith.  He  made  the  charges,  and  Mr.  Wood  ought  to  be  able  to  complete 
his  statement. 

Mr,  GaAY.  Then  I  would  like  to  have  an  opportunity  a  week  from  now  to 
substantiate  my  charges. 

Judge  Haineb.  You  mean  to  bring  In  your  rebuttal? 

Mr.  Gray.  To  bring  in  tbe  rebuttal. 

Mr.  Stibes.  I  understood  the  committee  did  not  want  to  go  Into  the  mertta  of 
this  account.  We  have  no  objection  to  it  But  I  understood  that  tJie  chairman 
bad  stated  that  the  award  of  the  arbitrators  was  something  the  committee  did 
not  care  to  go  into. 

Judge  Hainbb-  That  is  conclusive  on  thia  committee,  isn't  it? 

Mr.  Stibes.  It  seems  so  to  me. 

Judge  Haineb.  la  there  anything  more? 
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Mr.  Stdum.  Mr.  Gray  had  his  opportunity  to  assanlt  Mr.  Wood. 

Jnd^e  Hainer.  Why  ehoold  you  go  into  this,  except  as  to  any  improper 
attack? 

Mr.  SrcKEa.  The  award  is  final,  so  far  as  to  find  there  was  no  money  due 
from  Wood  &  Stevens  to  Mr.  Gray,  and  also  tliat  there  was  money  due  from  Mr. 
Gray  to  Wood  &  Stevens.  But  it  Is  not  final  that  Mr.  Wood  had  kept  Mr. 
Gray  out  of  his  mouey  for  four  months. 

Judge  HAinEB.  Couldn't  you  shorten  that  up  and  let  him  answer  that  ques- 
tion? We  do  not  want  (o  shut  you  off,  but  we  do  not  regard  It  as  seriously, 
perhaps,  as  counsel  would  think.  Of  course,  any  imputation  of  bis  character 
lie  should  t>e  given  an  opportunity  to  answer. 

Mr.  Stibes.  Mr.  Wood,  in  January,  1908,  and  down  to  November  16,  1906,  It 
shows  there  was  certain  debit  balances  In  your  favor,  and  on  December  there 
was  $2,704.16.  I  will  show  you  your  ovra  figures,  so  that  you  may  verify  iJ 
that  Is  correct. 

Mr.  Wood.  That  is  correct. 

Mr.  Stisss.  And  that  debit  balance  somewhat  beginning  to  lessen  until  De- 
cember 29,  1908,  and  that  on  the  2d  day  of  January,  1900,  occurred  the  first 
credit  balance  of  Mr.  Gray  of  32,334.96,  resulting  from  a  receipt  from  a  cus- 
tomer on  the  2nd  day  of  January ;  and  that  two  days  later  you  paid  Mr.  Gray 
11,200,  leaving  a  credit  balance  in  favor  of  Mr.  Gray  of  $1,134.96 ;  and  that  on 
the  7th  day  of  January,  1909,  by  payment  of  Sl.SOO  to  Mr.  Gray  It  brought 
this  credit  balance  in  his  favor  down  to  $962.21 ;  and  tliat  on  the  2nd  day  of 
January,  1909,  there  was  a  debit  balance  in  your  favor  of  $611.95,  which  re- 
mained continuously  until  the  award  of  these  arbitrators.  So  Uiat  during 
this  whole  period  of  one  year,  during  1908  and  for  the  first  12  days  of  1909 — 
that  was  a  total  period  of  10  days  instead  of  4  months — you  had  some  of 
Mr.  Gray's  money;  is  that  correct? 

Mr.  Woon.  That  Is  correct. 

Mr.  Stibrb.  And  these  facts,  figures,  and  books  are  the  hooka  from  which 
the  facts  and  figures  were  determined  by  the  arbitrators  who  examined  into 
the  accounts? 

Mr.  Stikeb.  That  Is  right;  they  were  the  books  of  original  entry. 

The  CHAiBMAn.  Tour  books? 

Mr.  Wood.  Our  books,  which  these  arbitrators  audited. 

Mr.  Stibbs.  Now,  Mr.  Wood 

Judge  Haineb  (interposing).  You  should  show  that  Mr.  Gray  also  bad  an 
opportunity  to  submit  all  his  books  and  figures. 

Mr.  SnBEs.  Yes;  Mr.  Gray  was  challenging  our  l>ooks.  What  data  he  had 
I  don't  know. 

Mr.  Woon.  He  was  In  there,  present  all  the  time,  and  hie  arbitrator  was 
there  all  the  time. 

JndgeHAiKEB.  But  other  than  that 

Mr.  Wood  (interposing).  I  will  explain  that  in  this  way:  Mr.  Juhrlng  and 
Mr.  Worth  spent  four  or  five  evenings  in  our  office,  and  Mr.  Gray  and  myself 
were  present  at  all  times.  They  had  our  books  and  went  over  them  together — 
Mr.  Worth  and  Mr,  Juhring. 

Judge  Haiweb.  But  were  the  original  accounts  submitted  by  Mr.  Gray  pre- 
sented to  the  arbitrators  and  considered  hy  them  in  making  up  their  de- 
cision? 

Mr.  Wood.  I  know  Mr.  Gray  was  there  ail  the  time  talking  to  the  arbitrators 
and  looking  at  the  book's  and  checking  with  them,  I  can  not  remember  that 
he  ever  raised  a  question  as  to  any  of  our  figures  at  any  time. 

Mr.  SurrH.  You  were  giving  the  facts  to  the  arbitrators  as  to  the  trans- 
action? 

Mr.  Wood.  We  tamed  our  books  over. 

Mr.  Smith.  And  on  the  facts  given  them  they  found  that  the  lK>oks  were 
correct? 

Mr.  Wood.  Yes;  they  so  stated  In  their  decision.  I  think  they  also  found 
that  those  accounts  were  correct,  instead  of  being  padded  by  excess  storage 
charges,  and  so  on,  as  Mr.  Gray  has  testified  to. 

Mr.  Stibes.  Now,  Mr.  Gray  also  said  that  you  had  committed  a  criminal 
offense  In  that  you  hypothecated  some  peaches  that  you  had  on  sale;  did  you, 
IQ  fact,  hypothecate  those  peaches? 

Mr.  Wood.  I  did  not. 
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Mr.  Stires.  As  a  nmtter  of  fact,  yon  learned  that  Mr.  Gray  had  gone  behind 
you  to  same  of  the  people  to  whom  you  bad  sold  some  of  his  raWng,  and  by 
making  certain  r^resentationa  and  promising  them  the  next  year's  btuincig. 
which  tn  fact  resulted,  that  he  got  that  concern  to  pay  hira  the  balance  of  IhaC 
account  direct ;  Isn't  that  true? 

Mr  .Wood.  I  would  not  want  to  say  the  balance,  but  according  to  the 
books 

Mr.  STIKE8  (Interposing).  It  Is  tbe  balance?    [Handing  paper  to  the  wltnets.l 

Mr,  Wood,  Yes,  sir. 

Mr,  Qray.  What  concern  was  that? 

Mr.  Wood.  William  A.  Hlgglns  ft  Co. 

Judge  Haireb.  What  amount  was  that? 

Mr.  Stims.  J2,621.22. 

Mr.  Wood.  Ab  disclosed  In  the  aflldavlt  of  Mr.  Biggins. 

Judge  Uaineb.  What  was  that  for? 

Mr.  SrrBES.  We  owed  Wood  &  Stevens,  and  In  spite  of  that,  Mr.  Hl^ns 
gives  him  two  thouxand  six  hundred  and  some  odd  dollars  that  was  owing  on 
these  raisins. 

Mr.  Geay.  What  date  was  that  on? 

Mr.  Wood.  The  14th  of  January. 

Mr.  Stibes.  The  14th  of  Janaury,  1009. 

Now,  Mr.  Wood,  whfii  you  learned  that  Mr.  Hlggins  bad  paid  this  money 
direct  to  Mr.  Gray,  and  knowing  that  Mr.  Gray  owed  you  |611.Wi,  what  did 
you  do  with  that  car  of  peaches? 

Mr.  Wood.  I  transferred  title,  for  tbe  reason  that  I  had  been  advised  by  tti« 
warehouse  that  Mr.  Gray  had  been  around  there  seeing  whether  they  had  any 
peaches  belonging  to  himself  or  to  us.  I  transferred  It.  and  did  It  because  1 
anticipated  that  he  would  get  the  peaches  and  go  back  to  California,  leaving 
him  in  our  debt,  as  he  had  been  tor  some  two  years  before. 

Mr.  Stibis.  What  happened  about  the  car  of  peaches  the  minute  this  arbi- 
tration was  settled? 

Mr.  Wood.  When  he  paid  us  the  balance  due  us,  as  shown  In  the  award,  I 
paid  him  for  the  peaches  and  he  turned  it  over  to  his  arbitrator, 

Mr.  Gbay.  What  date  was  this? 

Mr.  Wood.  What  Is  the  date  of  the  payment  of  the  money? 

Mr.  Stikes.  February  6,  1909,  Is  when  Mr.  Gray  paid  the  balance  due,  whicb 
was  found  by  the  arbitrators. 

Mr.  Wood.  Twelve  days  after  the  award. 

Mr.  Stibch.  Now,  Mr.  Wood,  he  also  says  that  Mr.  H.  C.  McKenale,  of  Phila- 
delphia, stated  to  him  that  he  did  not  owe  any  money  for  the  peaches,  and 
therefore  could  not  give  him  any,  implying  that  yon  had  received  this  money 
and  that  It  had  not  t>eeD  turned  over  In  a  legitimate  way  to  himself.  I  think 
the  books  show  that  on  December  5,  1906,  you  did  receive  $1,300  from  Mr. 
McKcnzie ;  but  it  further  discloses ■ 

Mr.  Ghat  (Interposing).  What  date  was  that? 

Mr.  Stibes.  On  December  5,  1908.  But  it  also  discloses  that  at  that  par- 
ticular time  there  was  owing  to  Wood  &  Stevens  for  advances — not  commlB- 
sions;  we  have  not  figured  commissions  In  here  at  all — $1,057.70 

The  Ch&ibuan  (interposing).  I  think  we  have  had  enough  of  this  detail  ae 
to  this  transaction.  Tou  may  ask  Mr.  Wood  if  he  ever  kept  any  moneys  be- 
longing to  Mr.  Gray,  and  such  as  that ;  but  I  do  not  think  we  care  to  go  into 
the  details  of  this  question,  and  decide  this  matter. 

Mr.  Stires.  We  do  not  care  to  have  you  decide  anything.  But  this  thing  has 
been  spread  before  the  world. 

Judge  Hairkb.  Let  him  refute  It. 

Mr.  Stibes.  I  will  ask  you  the  question:  Tou  received  from  Mr.  McKeniie 
on  the  5tb  of  December  $1,300? 

Mr.  Wood.  Tes,  sir. 

Mr.  Stibbs.  And  the  6th  of  December,  $1,500? 

Mr.  Wood.  Yes,  sir, 

Mr.  Stibbs.  And  it  is  also  true  that  you  had  a  general  account;  is  that  not  so! 

Mr.  Wood.  That  is  correct. 

Mr.  Stibes.  And  that  he  was  always  In  your  debt  for  prunes,  or  raisins,  or 
•ther  commodities? 

Mr.  Wood.  Yes,  sir. 

Mr.  STiBEe.  And  that  this  $1,360  did  not  necessarily  refer  to  the  raisins? 

Mr.  WoMi,  That  Is  correct. 
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Mr.  Stihu^s.  Or  even  that  it  had  reference  to  the  raisins,  and  even  if  it  did 
have  reference  to  the  rulalns,  Is  it  or  Is  it  not  so  that  tbere  was  money  due 
to  Wood  &  Stevens  for  advances  on  drafts  or  checlta  sent  to  Mr.  Gray,  whlcli 
more  than  offset  the  amount  sent  by  Mr.  McKenzie;  la  that  correct? 

Mr,  Wood.  That  la  correct, 

Mr.  Stibes.  Tliat  la  all. 

The  Chaibmah.  Is  there  anything,  Senator? 

Mr.  Smith,  Did  you  at  any  time  keep  Mr,  Gray's  money  for  four  months? 

Mr.  Wood,  No,  sir, 

Mr,  Smith,  And  beep  hUn  out  of  It? 

Mr,  Wood.  No,  air. 

Mr.  SuiTH.  Did  you  take  Mr.  Gray's  goods  and  dispose  of  them  for  your 
own  benefit — these  peachea? 

Mr.  Wood.  No,  sir, 

Mr.  Smith.  You  vrere  simply  seelcing  to  protect  yourself  against  his  getting 
the  money  for  them  when  he  owed  you? 

Mr.  Wood.  That  is  right, 

Mr,  Smith.  Instead  of  the  money  from  them  being  used  ap  to  pay  ^ou  wliat 
he  did  owe  you? 

Mr.  Wood.  That  is  correct. 

Mr.  i^Tiios.  Mr.  Wood,  OD  that  point,  It  is  a  fact,  Is  It  not,  that  you  did 
endeavor  to  get  the  commisalon  due  you  from  Mr,  Gray  on  the  crop  of  1908 
and  had  failed  to  get  It? 

Mr.  Wood.  Yes;  and  right  In  connection  with  that  Mr.  Gray  instated  on 
settling  this  account  with  Mr.  Stevens  In  California.  I  suggested  that  we 
wire  Mr,  Stevens  about  the  account,  and  we  did,  and  the  reply,  as  I  remember 
it,  was  aomething  like  this :  "Ask  Dallas  to  aettle  with  you,  aa  the  hooks  are 
kept  In  New  York." 

Mr.  Stibcs.  In  other  words,  Mr.  Gray  wanted  you  to  settle  these  other  mat- 
ters, and  to  leaving  hanging  In  the  air  these  commiasions  of  $688  from  the 
other  crop? 

Mr.  Wood,  That  is  what  he  insisted, 

Mr,  STntEs.  He  insisted  on  that? 

Mr.  Wood,  Yes,  sir. 

■Tudge  Hainbr.  When  did  you  begin  doing  business  with  Mr.  Gray? 

Mr.  Wood.  He  stated  It  was 

Judge  HAtNEB  ( interpoalng) .  Not  what  he  said;  what  do  you  aay? 

Mr,  y/ooD.  We  have  been  In  business  for  21  years.  We  could  not  have  repre- 
sented him — not  over  8  or  8  years  prior  to  that,  because  we  were  not  In  busi- 
ness.   This  controversy  was  In  1909. 

Judge  Haineb.  Did  you  have  any  controversy  prior  to  that  time? 

Mr,  Wood.  Not  that  I  can  remember. 

Judge  Haineb.  What  period  of  time  do  you  remember  you  represented  him 
before  this  controversy  arose? 

Mr.  Wood.  The  period  of  eight  or  nine  years;  ever  since  we  had  started  In 
business. 

Judge  Haiweb.  And  you  were  the  broker  for  Mr,  Gray,  were  you? 

Mr,  Wood.  The  firm  of  Wood  &  Stevens  were  brokers  for  Mr,  Gray  during 
that  period  of  time. 

Judge  Haineb.  And  your  relations  were  cordial? 

Mr,  Wood.  Cordial  and  pleasant.  In  fact,  I  believe  they  were  Just  a  feW 
days  prior  to  this  controversy. 

Judge  Hainbb.  When  did  this  difference  arise,  in  1910  or  1909? 

Mr.  Wood.  In  January,  1909;  the  latter  part  of  January,  1909, 

Judge  Haineb.  Had  your  accounts  been  balanced  up  to  that  time,  and  the 
business  amicably  adjusted,  and  the  commissions? 

Mr.  Wood,  No;  Mr,  Gray  had  owed  us  a  brokerage  account  on  sales  of  his 
1907  crop  of  raisins,  which  he  had  not  paid,  some  $600, 

Judge  Haineb.  Had  you  demanded  payment  of  that  brokerage? 

Mr,  Wood.  Yes,  sir. 

Judge  Haineb.  Of  1907?  ■ 

Mr.  Wood,  Yes;  It  was  the  crop  of  1907. 

.Tudge  Haineb,  Why  was  that  payment  delayed  up  until  1909? 

Mr,  Wood,  Well,  I  can  not  answer.    All  I  know  Is  that  Mr,  Gray  had  not 
paid  it  to  us. 
Judge  Haineb.  And  still  you  continued  doing  buaineaa  for  him,  did  you? 
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Mr.  Woou.  Oh,  yee;  it  hHs  been  a  custom  of  brokers,  during  aU  that  time 
and  ap  to  the  preaent,  we  an-  inore  or  leas  resilieot  with  the  growers.  If  they 
liave  a  hard  year  and  they  want  us  to  continue  to  represent  them,  we  carry  over 
the  next  year ;  in  (act,  for  sevei-al  years,  and  carry  the  accounts  from  year  to 

Judge  Hainkr,  What  was  the  reason  Mr.  Gray  gave  tliat  ht>  did  uot  pay  that 
uccouut  of  190T? 

Mr.  Wood,  t  can't  remember.  He  said  that  he  wanted  to  settle  with  my 
partner.  Mr.  Stevens,  In  California.    What  his  reasons  were,  I  never  knew. 

The  Chairman.  What  reasons  did  he  give  them  out  there ;  hadn't  they  tried 
to  collet-t  it? 

Mr.  Wooo.  So  far  as  I  know  Mr.  Stevens  had  tried  to  collect  it.  We  made  & 
practice  of  sending  statements  of  all  outstanding  account  as  brokers  to  Mr. 
Stevens  regularl.v.  And  In  his  going  around  and  collecting  and  seeing  tbe 
people,  he  would  ask  for  moneys  on  account,  or  collect  in  moneys,  and  hand 
In  hla  report  to  me  from  time  to  time  when  he  would  send  the  money  in. 
'  The  Chairuan.  Then  it  had  been  the  custom  for  him  to  collect  from  some  of 
the  raisin  growers,  had  It? 

Mr,  Wood.  Yes,  sir. 

Judge  Hajnee.  Did  yon  advise  him  promptly  when  sales  were  made? 

Mr.  Wood.  I  would  answer  that  in  this  way :  Mr,  Stevens  represented  our 
California  end.  He  was  seeking  accounts  and  sales,  and  we  wired  back  as 
contracts  for  sales  were  made  out.  He  was  handling  the  details  at  that  end 
of  the  sales,  and  I  was  handling  it  at  this  end  with  tlie  buyers,  as  he  was  baa- 
dllng  It  at  that  end  with  the  sellers. 

Judge  Haines.  But  on  ttils  particular  transaction  that  he  detailed,  I  think 
Id  Philadelphia,  if  you  had  made  the  sale  as  broker,  and  If  you  did  not  promptly 
advise  hlra  of  that  fact,  did  they  request  that  you  report  whether  you  had  made 
tbe  sale? 

Mr,  Wood.  We  made  the  sale  of  those  raisins  In  Philadelphia. 

Judge  Haineb.  When? 

Mr.  Wood.  They  were  made  in  this  way :  They  were  consiRned  to  H.  C 
McKeuzle  by  us.  And  Mr.  McKenzle's  acconnt,  the  balance  due  was,  1  think 
our  books  will  show,  was  received  on  March  4, 1909. 

Mr.  Stires.  After  this  account  was  settled? 

Mr,  Wood.  That  was  the  ralBlna  we  bad  consigned  to  Mr.  McKenzle  belonging 
to  Mr.  Gray. 

Mr.  Haij.  Were  any  books  kept  In  California? 

Mr.  Wood.  None  that  1  know  of. 

Mr.  Hall.  They  were  always  kept  in  New  York? 

Mr.  Wood.  Always  In  New  York. 

Mr.  Hall.  And  Mr,  Stevens  advised  the  New  York  office  always  about  set- 
tlements in  California,  did  he? 

Mr.  Wood.  So  far  as  I  know  he  advised  ua  when  he  made  collections.  He 
would  have  periods  of  advising  us,  after  he  .had  made  so  many  collections  on 
certain  days.  And  we  would  pass  those  to  the  credit  of  the  people,  unless  he 
would  advise  ua  differently.  Sometimes  he  would  keep  the  money  to  defray 
his  expenses. 

Mr.  Hall.  You  k^  an  account  with  him,  did  you? 

Mr,  Wood.  We  kept  an  account  with  him  at  all  times. 

Mr.  Hall,  Did  that  account  show  an  account  with  Mr.  Gray  In  California? 

Mr.  Wood.  I  think  you  misunderstood  me.  We  did  not  keep  an  account  with 
Mr.  Stevens  as  to  the  money  due  us  from  the  shippers. 

Mr.  Gray.  You  say  yon  consigned  these  two  carloads  of  raisins  to  Mr.  Mc- 
Kenzle In  Philadelphia? 

Mr.  Wood.  Tes,  sir. 

Mr.  Okay.  No  prices  were  named  In  the  so-called  consignment? 

Mr.  Wood.  That  I  can  not  answer  deflnitely.  I  assume  the  prices  I  gave  Mr. 
McKenzle  were  the  prices  you  were  asking  for  your  raisins  at  the  time. 

Mr.  Gbat.  In  purchases  you  did  not  let  the  goods  go  out  without  the  pw- 
chase  price? 

Mr.  Wood.  The  purchases  could  no  go  out  without  the  prices ;  there  would 
be  no  purchases. 

Mr.  Gray.  Those  goods  were  actually  consigned? 

Mr.  Wood.  That  is  what  our  books  show. 

Judge  Haineb.  What  is  the  fact? 
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Mr.  Wood.  So  far  as  I  know  those  ratains  were  consigned  to  Mr.  H.  C.  Mc- 
Eenzle. 

Jadge  Hainer.  Who  consigned  tbem? 

Mr.  Wood.  Wood  &  Stevens. 

Mr.  Stibes.  Were  those  raisins  consigned  to  you  by  Mr.  Gray? 

Mr.  Wood.  Yes,  sir. 

Mr.  SxraEa.  They  were  not  sold  to  yon? 

Mr,  Wood.  No,  air. 

Mr.  Stibes.  Ton  were  a  factor  to  get  the  best  prices  you  could  for  Mr.  Grayl 

Mr,  Wood.  That  la  right. 

Mr.  Stibes.  And  you  passed  these  along  to  another  broker  towhom  you  might 
consign  this  merchandise? 

Mr.  Wood.  That  is  correct. 

Mr.  Stibes.  Did  Mr.  Stevens  sell  any  goods  consigned  to  you  in  New  Tork 
on  the  coast,  or  anywhereelse? 

Mr,  Wood.  Not  that  I  know  of. 

Mr.  Stiies.  As  a  inntter  of  fact 

BIr.  Wood  (InterposlDg).  No;  he  did  not  Mr.  Stevens  never  sold  nny  goods 
consigned  to  us  In  New  York. 

Mr.  Stibes.  Those  were  sold  by  you  in  New  Tork7 

Mr.  Wood,  Those  were  sold  by  me  in  New  York. 

Mr.  Stihes.  Now.  Mr.  Wood,  there  Is  one  point  I  want  to  bring  up 

Jadge  Haineb  (Interposing).  Does  your  record  show  when  these  two  car- 
loads were  consigned  to  Philadelphia? 

Mr,  Stibeb.  Yes;  It  shows, 

Mr.  Gray,  I  would  like  to  ask  what  you  mean  by  consignment,  tb  get  the  best 

Mr,  Wood,  I  think  I  have  already  answered  that.  We  undoubtedly  give  Mr. 
McKenz'e  the  prices  you  were  asking,  and  requested  that  he  sell  them  no  lower 
than  those  priceR 

Mr.  Gbat.  Did  you  receive  some  money  on  those  two  carloads  of  raisins? 

Mr,  Wood,  I  think  that  lias  already  been  answered. 

Mr,  Gbay.  I  want  It  answered  again. 

Mr,  Wood.  Did  we  receive  money  on  those  raisins? 

Mr,  Stibes,  Mr,  Chairman 

Mr.  Gbat  (interposing).  Just  a  minute. 

Mr.  Stibes,  As  I  undestood  it,  Mr.  Gray  took  occasion  to  make,  out  of  a  clear 
sky,  an  attack  on  a  man  about  a  transaction  that  happened  12  years  ago.  You 
did  not  give  that  man  an  opportunity  to  be  present.  You  did  not  have  the 
decency  to  let  him  know  about  It,  and  have  him  have  an  opportunity  to  be 
present  and  cross-examine.  And  it  seems  to  me  very  improper  for  my  witness 
to  he  cross-examined  by  Mr,  Gray,    We  have  stated  our  case  here. 

The  Craibuan.  If  he  is  telling  the  truth,  what  objection  is  there? 

Mr.  Stibes.  I  haven't  any  objection  at  all,  except  this,  that  I  feel  very 
strongly  that  this  whole  proceeding  has  been  a  sort  of  a  star-chamber  pro- 
ceeding, where  Mr.  Gray 

The  Chaieman  (Interposing),  If  you  say  this  Is  a  star-chamber  proceed- 
ing, we  will  strike  it  all  out  of  the  record. 

Mr.  Stibes.  That  is  your  privilege. 

The  CiiAiBMAK.  Th's  is  an  open  hearinp:,  and  we  have  not  shut  you  off 

Mr.  Stibes  (Interposing).  I  have  been  shut  off,  ^ 

The  Chaiuman.  This  Is  not  a  star-chamber  proceeding:  it  is  open  to  the  public, 
but  we  are  not  going  to  fill  up  this  record  with  a  lot  of  Inconsequential  matter, 

Mr,  Stihes,  We  have  been  shut  off. 

Judge  Haineb.  You  are  casting  a  great  deal  of  reflection  on  this  committee. 
If  you  say  this  was  a  star-chamber  proceeding,  absolutely  you  are  not  fit  to  be 
a  member  of  the  bar. 

Mr.  Stibes.  Thank  you.  sir. 

Judge  Haibeb.  You  may  take  your  seat,  and  we  will  proceed  with  this 
hearing. 

The  Chaibma:s.  We  will  dismiss  this  matter  right  now ;  we  would  like  to 
hear  from  the  Federal  Trade  Commission,  The  committee  will  hear  Mr. 
Fuller,  the  chief  counsel  of  the  Federal  Trade  Commission. 

Mr.  Stevens.  Mr,  Chairman,  may  I  have  the  ear  oC  this  committee  Just  a 
moment?  , 

The  Chaibman.  Surely. 
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Mr.  Stevens.  It  seems  to  nie  this  would  be  a  verj'  unfortunate  thing 

Jod)^  Haineb  (iuterpostng).  Heretofore  this  bag  been  a  very  pleasant  aud 
barinonlous  meeting,  and  ttils  hearing  has  l>een  conducted  very  cordially.  hdiI 
this  gentleman  has  seen  Ht  to  make  uu  unjust  assault  on  the  committee. 

Mr.  Okay.  I  move  that  we  absolutely  refrain  from  any  further  comm^it  mi 
this  niatter  and  aniooth  tills  up. 

The  Chairman.  I  wish  to  clear  this  up  for  the  record  and  make  a  statement. 
The  charge  hati  l)een  made  here  by  Mr.  Gray  with  referra(«  to  the  brokerac? 
bu8ine«s  In  Xew  York  City.  The  broker  who  was  concerned  In  this  charge  ha^ 
been  permitted  to  couie  here  and  deny  It.  which  he  has  done.  The  commute 
does  not  care  to  go  into  the  details  of  this  transaction  any  further.  The  man 
who  was  charged  has  lieen  permitted  to  protect  his  reputation  and  refute  lb« 
charges,  and  we  think  that  Is  all  that  is  noceasary. 

Mr.  Stibes.  May  I  set  myself  straight?  When  I  used  the  words  "  ttar 
chamber  "  I  referred  to  the  fact  that  this  testimony  was  allowed  to  be  adduced 
when  my  man  was  not  present. 

Judge  Eainkr.  Do  you  think  that  is  star  chamber;  do  you  think  we  knew  be 
was  going  to  say  it? 

Mr.  Stibes.  No  ;  of  course  you  didn't. 

Judge  Haineb.  Then,  how  is  It  star  chamber?  Mr.  Bode  was  on  the  stand 
for  a  day  and  a  half  here,  and  other  witnesses  have  come  here,  and  we  did  aot 
know  beforehand  what  they  would  say. 

Mr.  Stibes.  Then,  let  me  withdraw  that  off^aiTe  word. 

Judge  Haineb.  Don't  you  think  it  is  wholly  unjustified,  coming  tram  > 
lawyer? 

Mr.  Stibes.  Tea;  I  was  thinking  about  Mr.  Gray  more  than  of  the  committee. 

The  Chaibuan.  We  will  hear  Mr.  W.  H.  Fuller,  chief  counsel  of  the  Federal 
Trade  Commission. 


Mr.  FULLra.  Mr.  Chairman  and  members  of  the  committee,  the  Federal  Traile 
Commission,  in  answer  to  the  request  of  the  committee  "  to  furnish  such  In- 
formation and  data  In  Ita  possession  which  may  show  unlawful  acts  by  the 
packers  or  a  monopoly  by  them  in  connection  with  the  handling  of  unrelated 
lines,"  beg  leave  to  say  that  the  Information  in  -the  possession  of  the  com- 
mission refers  almost  entirely  to  the  condition  that  existed  before  the  enter- 
ing of  the  consent  decree. 

While  under  section  6  <c)  of  the  Federal  Trade  CommissioD  act  it  Is  pro- 
vided that  the  commission  shall  have  power — 

"  Whenever  a  final  decree  has  been  entered  against  any  defendant  corpora- 
tion in  any  suit  brought  by  the  United  States  to  prevent  and  restrain  any  vio- 
lation of  the  antitrust  acta,  to  make  Investigation,  upon  Its  own  Initiative,  of  the 
manner  In  which  the  decree  has  been  or  Is  being  carried  out,  and  upon  the 
application  of  the  Attorney  General  It  shall  be  Its  duty  to  make  auch  inveeligi- 
tlon." 

The  commission  did  not  feel  Justified  in  making  an  Investigation  upon  its  on-n 
Initiative  In  regard  to  the  manner  In  which  the  consent  <Iecree  was  t>elng  com- 
plied with,  for  the  reason  that  in  said  decree  it  Is  provided  as  follows : 

"And'at  any  time  within  said  two  years  the  Attorned  General  may  apply  to 
the  court  for  an  order  or  orders  to  compel  the  defendants,  and  each  of  thev. 
to  make  a  report  to  the  court  as  to  the  progress  being  made  by  them  in  AW 
posing  of  said  commodities  and  In  divesting  themselves  of  said  interest-" 

"ThiB  authority  is  further  developed  In  paragraph  16  of  the  decree. 

Under  paragraph  (e)  of  section  6  of  the  Federal  Trade  Commiaslon  act  the 
Attorney  GFeuerai,  and  under  paragraph  (b)  of  section  6  of  the  packers  and 
stockyards  act  the  Secretary  of  Agriculture,  may  request  the  Federal  Trade 
Commission  to  make  any  desired  investigation. 

In  preparing  to  comply  with  the  request  of  the  committee  the  commission 
has  been  somewhat  In  doubt  as  to  the  extent  that  the  committee  would  he 
interested  In  the  result  of  the  Bindings  of  the  commission  resulting  from  Its 
«Etenslve  Investigations  made  prior  to  the  rendition  of  this  decree. 

The  commission  la  desirous  of  presenting  to  the  committee  all  the  Informa- 
tion which  it  may  have  that  will  In  anywise  aid  and  assist  the  committee  la 
making  its  report  to  the  Attorney  General,  and  we  merely  call  attention  to  the 
above  provisions  of  the  law  for  the  purpose  of  su^cstlng  to  the  committee  that 
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Iq  tlie  event  that  the  coniiulttee  should  deem  It  oecessary  before  making  its 
report  to  be  advised  as  to  what  extent  the  packers  have  progressed  in  carrying 
out  the  terras  of  the  decree,  and  what  light,  if  any,  such  progresa,  or  lack  of 
progress,  would  throw  upon  the  advisability  of  modifying  the  decree,  tHat  all 
the  power  and  machinery  of  the  commission  are  at  the  disposal  of  the  com- 
mittee to  malce  any  further  Investigation  In  bringing  the  data  and  evidence  down 
to  date.  And  the  commission  further  states  that,  realizing  the  importance  of 
this  matter  to  all  the  parties  concerned,  and  the  desirability  that  the  question 
presented  to  the  Attorney  General  should  be  settled  as  speedily  as  possible,  tbat 
if  a  request  is  made  for  an  Investigation  by  It  to  supplement  and  bring  down 
to  date  Its  work,  that  It  will  use  all  its  available  help  and  resources  to  expedite 
such  further  Investigation  in  every  possible  way. 

The  commission  makes  this  suggestion  in  order  that  your  committee  may 
know  that  the  commission  is  ready  and  willing  to  aid  and  assist  you  In  every 
way  i)ossible  to  obtain  all  of  the  facts  that  can  be  obtalnetl  upon  which  to  base 
jour  report. 

Mr.  Ourand,  assistant  chief  economist,  under  whose  supervision  alarge  part 
of  this  work  was  originally  done,  is  here  and  will  make  a  statement  to  the 
committee  along  the  economic  line,  upon  which  it  is  understood  informfttion 
is  desired,  and  request  the  committee  to  ask  htm  for  any  Information  which 
he  may  have  bearing  upon  the  subject. 

At  the  conclusion  of  Mr.  Durand'a  statement,  Mr.  Gasklll,  as  chairman  of 
the  commission,  wOl  state  the  commission's  position  In  regard  to  a  modification 
of  this  decree,  based  upon  the  Investigation  which  has  been  made  by  the  com- 
mtaaion  under  the  direction  of  the  President  of  the  United  States. 

The  Chaibuan.  Are  there  any  questions?  [After  a  pause.]  .If  not,  we 
thank  you  very  much,  Mr.  Fuller. 

The  committee  will  bear  Mr.  Durand  this  afternoon,  and  after  that  Mr. 
Oaskitl,  the  chairman  of  the  commission. 

We  will  now  stand  on  recess  until  2  o'clock  this  afternoon. 

(Whereupon  at  12JW  p.  m,  the  committee  stood  on  recess  until  2  o'clock  p.  m. 
of  the  same  day,  Monday,  December  12.  1921. ) 


The  committee  resumed  Its  session  at  2  o'clock  p.  m.,  pursuant  to  the  taking  of 
The  Chairman.  We  will  gome  to  order.    Mr.  Durand,  we  will  hear  you. 


The  CRAiBMAn.  Will  yon  give  your  name.  Mr.  Durand,  and  your  position? 

Mr.  Durand.  Waiter  T.  Durand,  assistant  chief  economist  of  the  Federal 
Trade  Commission. 

The  Chairman.  You  may  proceed  in  your  own  way,  Mr.  Dnrand. 

Mr.  Durand.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  want  .to  pre- 
sent to  you  some  Of  the  economic  coniiltlons  that  constitute  what  the  commis- 
sion in  its  study  and  view  of  this  matter  regards  as  the  menace  of  monopoly,  or 
the  fear  of  monopoly',  In  these  unrelated  lines. 

In  the  first  place,  I  wanted  to  say  a  word  to  this  effect,  that  the  commission 
over  there  is  unbiased  In  this  matter,  t  am  aware  that  a  rather  wide  impres- 
sion has  been  created  throughout  the  country  that  the  Federal  Trade  Commission 
was  biased  and  unfair  in  its  treatment  of  the  meat  packers,  and  that  by  the 
same  token  it  was  partial  to  the  wholeaaie  grocers.  I  think  that  none  of  the 
members  of  this  committee  sliare  tiiat  impression,  but  few  people  have  read 
our  reports,  and  not  having  read  our  reports  or  heard  the  facts  as  we  have 
set  them  out  they  do  have  that  impression  of  unfairness,  and  consequently  I  , 
think  It  Is  desirable,  if  you  fl'ill  permit  me  to  put  Into  the  record  here,  a  brief 
statement  to  correct  that  misapprehension  on  the  part  of  many  people  as  to  the 
Pttltnde  of  the  commission.  So  I  should  like  to  put  in  a  brief  statement  analyz- 
ing vkhat  action  the  commtsslnn  has  taken  in  the  various  complaints,  what  we 
call  Informal  complaints,  and  In  the  formal  complaints  which  have  been  brought 
against  the  packers  and  against  the  wholesale  grocers  in  the  administration  of 
section  5  of  the  Federal  Trade  Oommlsalon  act,  and  the  various  sections  of 
the  Clayton  Act. 

The  Cbairmak,  That  includes  lK>th  packers  and  wholesale  grocers? 

Mr.  Durand.  Tea. 
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Tlie  Chaibman.  I  think  that  would  be  very  InterestljiK. 

Mr.  DLitAND.  This  little  snalyslB  of  the  commlflBlon'a  action  In  matters  under 
ItB  ovm  Jurisdiction  seems  to  me  to  dlepoxe  of  anj  charge  of  blae. 

Now  here  Is  the  record,  which  I  think  1b  EubBtantlally  complete: 

Application  for  complaints  agalnflt  the  packers — tbere  have  been  entered  208. 

Against  the  wholesale  grocers  there  have  been  entered  33. 

There  hare  been  dismissed  of  the  packers'  complaints,  176,  or  85  per  cent  of 
the  applications  that  were  entered. 

There  have  been  dismissed  of  the  applications  against  wholesale  grocers,  12, 
or  37  per  cent  of  the  applications. 

There  are  pending  against  the  packers  20  applications,  or  9  per  cent  of  the 
total  number. 

Against  the  wholesale  grocers  there  are  10  pending,  or  30  per  cent. 

There  were  passed  through  the  stage  of  formal  complaint,  the  commissloD 
Issuing  a  formal  complaint  In  the  case  of  the  packers.  13  cases,  or  6  per  cent 
of  the  total  number. 

In  the  cnae  of  the  wholesale  grocers,  11  were  passed  to  formal  complaint,  or 
33  pv  cent  of  the  total  number. 

Now,  going  to  the  formal  complaints,  there  were  entered  22  formal  com- 
plaints a^lnst  packers  and  15  against  wholesale  grocers. 

There  were  dismissed  as  to  packers  2  cases,  or  8  per  cent. 

As  to  wholesale  grocers,  1  case  was  dismissed,  or  7  per  cent. 

There  are  pending  against  the  packers  18  cases,  or  82  per  cent  of  the  formal 
complaints  entered. 

Against  wholesale  grocers  there  are  pending  4,  or  27  per  cent. 

The  cease  and  desist  orders  Issued  ngainst  the  packers  2,  or  9  per  cent 
of  the  total. 

Against  the  wholesale  grocers  10,  or  66  per  cent  of  the  total. 

I  put  that  little  table  Into  the  record,  and  there  is  a  footnote  which  explains 
that  the  number  of  cases  passed  to  formal  complaint  does  not  quite  tally  with 
the  other  number,  because  sometimes  one  Informal  complaint  or  application 
for  a  complaint  resulted  in  two  or  more  complaints  being  issued,  and  sometimes 
vice  versa. 

(The  table  presented  by  Mr.  Durand  for  the  record  Is  as  follows:) 


Agaiiut  pBckwB. 

Against  wholessle 
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Number 
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re  than  one  [onnal  complaint  was  Issued  from  one  intormal  complBint;  an 
nplBlnts  were  sametlmu  jollied  to  make  oce  formal  complaint,  vbich  ai 


tmptatnt  as  compared  to 


The  Chaisman.  Have  there  been  any  appeals  from  those  orders  to  cease  and 
desist,  in  either  Instance,  do  you  know? 

■  Mr.  DuBAND.  I  can  not  speak  with  authority  on  that  subject.  It  Is  my  im- 
pression that  In  one  of  the  cases  against  the  wholesale  grocers — that  In  Los 
Angeles — there  was  an  appeal  taken,  and  that  the  court  sustained  the  commis- 
sion In  Its  order.    Isn't  that  correct,  Mr.  Fuller! 

Mr,  PuixEE  (general  counsel  of  the  Federal  Trade  Conimisalon) .  That  Is 
true,  and  there  was  one  at  Fort  Worth,  Tex.,  a  few  weeks  ago  which  we  have 
not  heard  the  result  of  yet. 

The  Chaibman.  Was  that  a  packer's  case? 

Mr.  FuujB.  No ;  that  Is  a  wholesale  grocer. 
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The  Cbaibuan.  Well,  have  yon  any  appeals  pending  now,  exc^t  that  one. 
Id  these  cases  you  refer  to  now,  do  you  l3iow7 

Mr,  FvuKH.  Well,  I  can  not  tell  you  as  to  the  packers. 

The  Chairman.  Pardon  me  tor  iDtermpting.    Proceed.  Mr.  Durand. 

Mr.  DuBAND.  To  summarize  that :  Against  the  packers  SO  per  cent  of  the 
applications  for  complaints  have  been  dismissed. 

Against  the  wholesale  grocers  37  per  cent  only  have  been  dismissed. 

Agalnfit  the  packers  9  per  cent  of  the  formal  complaints  have  been  dismissed. 

Against  the  wholesale  grocers  7  per  cent  of  the  formal  complaints  have  been 
dismissed.  - 

And  of  cease  and  desist  orders  Issued  9  per  cent  have  been  issued  against 
the  packers  and  66  per  cent  against  the  wholesale  grocers. 

Those  percentages  of  dismissal,  and  a  reading  of  our  reports  on  the  meat- 
packing Investigation  (which  you  all  know  was  made  at  the  direction  of  the 
President,  and  not  at  the  initiation  of  the  commtsslon)  would  dispel,  I  feel 
sure,  any  Impression  of  unfairness  that  may  have  found  lodgment  in  the  public 
mind ;  and  I  tliank  you  for  tbls  opportunity  of  putting  these  facts  on  record. 

Now,  the  thought  that  I  want  to  put  before  you  as  respects  these  unrelated 
lines  is.  In  essence,  this — I  Just  want  to  outline  briefly  what  I  am  to  say — 
namely,  the  menace  of  packer  monopoly  in  these  unrelated  lines,  not  an  ac- 
complished monopoly,  but  a  menace  of  monopoly  which  this  decree,  if  unaltered. 
will  In  some  measure  help  to  prevent. 

I  want  to  show  you  the  great  extmt  of  packer  business  in  unrelated  lines, 
and  the  rapidity  of  their  expansion  into  these  fields  and  their  growth  tlierein. 
I  want  to  let  their  flies  speak  intlmattiy  of  their  attitude  and  purpose  In  going 
into  these  unrelated  commodities.  I  want  to  show  the  undue,  advantages— if 
they  may  be  called  that — that  make  for  their  rapid  growth  in  these  businesses, 
and  so  far  as  we  have  data  on  thtir  unfair  or  questionable  practices  In  these 
outside  lines.  I  want  to  show  you  that 

Particularly  I  want  to  challenge  the  claim  that  the  rapid  growth  of  the 
packers  Is  due  to  ^>ecial  efficiency,  and  I  want  to  place  the  burden  of  proof  of 
any  such  claim  squarely  on  the  packers,  where  It  belongs. 

No  one  Is  contending  that  the  five  large  packers  now  have  any  great  per- 
centage of  the  total  wholesale  grocery  trade;  but  they  do  have  a  strong  hold  In 
many  lines,  and  they  are  a  force,  an  engine,  a  machine,  tbat  is  capable  of 
securing  substantial  domination  of  the  trade  within  a  few  years,  and  apparently 
intent  upon  so  doing  If  we  let  them. 

The  Chaibmah.  Does  that  statement  apply  the  same,  Mr.  Duraud,  to  prior 
to  the  entry  of  the  decree;  that  prior  to  the  entry  -of  the  decree  It  was  not 
contended  that  they  hud  a  substantial  domination? 

Mr.  DuRAsn.  Of  the  wholesale  grocery  trade? 

The  CHAIRM4N.  Yes. 

Mr.  DuBAND.  Yes.  What  I  am  giving  you  is.  I  think,  practically  all,  as  Mr, 
Fuller  said,  as  of  the  date  of  our  Inquiry. 

The  Chaibuan.  I  see. 

Mr.  DuBAND.  Which  was  prior  to  the  entry  of  this  decree.  As  a  matter  of 
fact,  most  of  the  figures  which  we  gathered  about  the  meat  Investigation,  the 
meat  end  of  the  packers'  business,  did  not  go  beyond  1916  and  191T.  On  these 
wholesale  groceries  and  unrelated  lines  we  got  considerable  data  In  1918,  but 
practically  none  beyond  that  time,  except  here  and  there  we  would  get  mate- 
rial from  published  sources,  which,  of  course,  is  available  to  anyone. 

Judge  Hainer.  1  suppose  your  statement  will  show  tlie  percentage  later  on 
in  the  course  of  your  remarks? 

Mr.  DUBAND.  Yes,  sir.    This  Is  only  my  general  statement  of  the  view. 

If  you  open  the  way  for  the  packers  to  resume  their  apparent  intention  to 
monopolize  these  unrelated  lines,  it  may  be  a  legal  question  whether  the 
packer  and  stockyards  act  will  apply  to  them  in  these  particular  lines,  and  so 
serve  as  regulation,  but  in  any  case  It  is  common  sense  that  the  admitted  evils 
of  our  present  food  situation— the  undue  spread  between  producers'  and  con- 
sumers' price,  the  waste,  and  the  duplication  of  effort— that  these  evils  can  not 
be  cured  by  rimply  throwing  the  doors  open  and  inviting  the  five  packers  to 
come  in  and  take  charge  of  these  remaining  portions  of  the  food  supply  "f  the 
United  States. 

Instead  of  depending  thus  Implicitly  and  blindly  on  the  packers  as  remedial 
agents,  it  would  be  the  part  of  wisdom  to  analyze  the  food  problem  and  seek 
specific  remedies.  Many  studies  have  already  been  made,  and  the  time  Is  ripe 
for  action,  at  least  for  experimental  action.    Means  should  be  sought  for  free- 
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inft  the  cbannele  of  trade  atiil  the  market  plains,  and  leavini;  them  open  to  com- 
petition rather  thau  to  espotie  them  to  the  danger  of  almoet  certain  moDopoly. 

Now.  amonK  the  many  public  and  private  BtutlleB  of  [lie  food  prublem  are 
two  inveAlicutlaiiB  by  the  federal  Trade  (lommlegion.  I  might  say  here  that 
in  mentioning  these  two  I  do  not  want  to  foriiet,  uf  course,  that  the  whole 
question  of  tlie  fiKMl  problem  has  been  studie^l  by  tliis  present  administration, 
and  hy  the  past  admlnUtratlon  for  several  years  here,  ever  since  war  brought 
the  question  so  vividly  before  us,  and  as  you  hnow,  Chalmmn  Anderson's  com- 
mittee, this  Joint  conKressIonnI  Inquiry  on  agriculture,  has  been  studying  this 
broad  problem.  The  President  referred  to  It  In  his  message  to  Congress  the 
other  day.  It  Is  a  large  queHtlon,  and  what  1  em  xaylng  here  Is  that  to  sim- 
ply rely  on  tlie  packers  to  solve  that  question  by  letting  them  into  the  grocery 
trade  ie  not  the  best  metliod.    We  should  have  something  more  fundamental. 

As  I  say,  among  the  studies  of  the, food  problem  are  two  Investigations  by 
the  Federal  Trade  CommlMion— one,  Its  Investigation  of  private  car  lines,  and 
the  other  ita  investigation  of  the  wholesale  marketing  of  food — and  the  com- 
mission  would  respectfully  refer  the  committee  to  the  conclusions  reached  In 
Its  reports  on  these  Investigations,  The  reports  suggest  fundamental  solutions 
for  these  very  problems  of  food  (llstributloii,  which  Mr.  Campbell  and  some  of 
the  others  seem  to  thinli  can  tiest  be  solved  by  letting  the  packers  in  to  do  the 
work. 

BrieHy  stated,  tbe  commls!ilon's  conclusion  as  to  private  car  line«  was  that 
they  should  not  be  private  lines,  but  should  be  common  carriers,  part  of  the 
railroad  system  of  the  country,  available  on  fair  terms  to  all  shippers  alike. 

Ita  conclusion  from  Its  Investigation  of  the  wholesale  marketing  of  foods 
went  particularly  to  the  matter  of  Improving  the  physical  and  economic  con- 
ditions in  the  great  terminal  food  markets.  It  propoeed'the  scientific  recon- 
struction of  tlie  physical  market  on  modern  lines  to  avoid  spoilage  and 
wasting  of  foods,  to  avoid  needier  cartage  and  handling,  to  save  the  great 
expenses  and  costs  entailed  by  our  present  inadequate,  hit-and-mtss,  unscien- 
tific facilities.  It  proposed  public  ownership  and  control  of  these  recon- 
structed terminal  facilities,  and  the  opening  of  those  facilltiea  to  all  private 
concerns  desiring  to  carry  on  the  business  of  distributing  foods,  therein, 
and  the  public  regulation  of  such  private  dealers,  through  publicity  of  market 
information,  staadardizatlon  of  grades,  prevention  of  unfair  practices,  etc. 

Thus  the  big  concern  and  the  little  concern  or  the  Individual  trader — the 
big  packers  In  tiielr  permitted  lines,  and  all  their  competitors — could  do 
business,  all  enjoying,  without  discrimination  and  at  a  fair  service  charge 
the  use  of  publicly  owned  market  facilities.  That  is  the  thought  that  we 
suggest  to  the  committee  as  a  better  program  in  the  public  Interest  than  to 
modify  this  dectee  as  has  been  proposed. 

And  I  want  to  leave  this  one  viewpoint:  That  a  modification  of  this  decree 
would  tend  sulistantlally  to  Increase  the  food  monopoly.  That  is  the  Judg- 
ment of  the  commission.  Even  then,  if  the  Attorney  General  or  this  committee 
should  become  convinced  that  an  increased  degree  of  food  monopoly,  under 
proper  regulation,  is  In  the  public  interest.  Is  more  economical,  he  should 
nevertheless  refrain,  we  believe,  from  seeking  modification  of  this  decree. 
The  present  law  of  the  land  la  for  competition.  Only  Congress,  after  full 
deliberation,  should  change  our  national  policy — if  we  are  to  enter  upon  a 
policy  of  regulated  monopoly.  We  believe  It  Is  not  the  province  of  the  Attor- 
ney General  nor  the  court  to  determine  such  vital  questions.  That  is  for 
Congress  alone. 

Now,  I  wanted  to  take  up  and  develop  this  question  of  the  menace  of  packer 
control  of  the  substitutes  for  meat.  And  I  want  to  point  out  to  you  the 
original,  and  I  believe  the  correct,  position  of  the  Government  and  of  the 
Department  of  Justice  as  to  the  packer  control  of  substitutes  for  meat,  and 
to  show  how  far  short  the  consent  decree  itself  fell  from  remedying  the 
conditions  alleged  by  the  Government  petition  In  the  case,  and  to  show  tbat 
If  the  decree  la  modified  as  now  proposed  the  Government's  original  theory 
of  the  case  will  have  been  thrown  almost  entirely  in  the  discard. 

And  I  want  to  put  you  no  inquiry  as  to  what  facts  have  been  shown  In  the 
hearing  to  Justify  throwing  to  one  side  the  theory  of  the  Oovemment,  aa 
shown  In  the  petition  of  the  Attorney  General  In  this  very  case. 

The  Government's  petition  In  this  ease  announced  a  vital  economic  theory — 
the  theory,  namely,  that  !t  is  not  safe  to  permit  the  same  interests  to  control 
both  OUT  meats  and  oui  aubstltutea  for  meat. 
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To  modify  the  decree  will  be  to  abanrton  eutlrely  the  position  that  great 
groups  of  foods  that  naturally  compete  with  one  another  for  the  consumers' 
favor  ought  to  remafu  In  many  competitive  hands,  instead  of  being  drawn 
Into  one  monopolistic  band. 

The  Government's  original  theory,  I  say,  is  a  vital  one.  If  the  price  of  meat 
seemed  too  high,  people  used  to  turn  to  fish  and'  poultry,  or  they  would  eat  more 
eggs,  or  a  dish  of  baked  cheese  would  take  the  place  of  (he  roaat,  or  more  vege- 
tables, more  bread  and  cereals,  more  salads  would  be  used.  Less  meat  was  . 
bought  and  hunger  was  satisfied  with  some  other  kind  of  food.  The  big  pacters 
saw  that  the  price  of  their  meats  had  to  respond,  In  a  measure,  to  the  prices  of 
these  competing  foods,  and  so  they  began  to  seek  control  of  them  In  order  that 
the  value  of  their  monopoly  In  meats  should  not  be  so  much  impaired  by  the 
competing  prices  of  substitute  foods.  If  they  could  control  the  prices  of  these 
competing  foods  their  monopoly  would  become  complete  and  self-contained.  So 
they  apparently  placed  before  themselves  as  their  goal  the  domination  of  every 
important  food  served  on  the  American  table. 

Now,  that  was  the  menace  of  monopoly  that  the  Government  In  its  petition 
In  this  case  feared  in  these  nonmeat  lines. 

Now,  to  put  It  a  little  more  speclflcally,  the  Government's  petition  In  this  case, 
on  page  21,  states  the  "  Object  to  be  attained."   And  this  Is  the  language : 

"  This  petition  is  filed  and  these  proceedings  are  instituted  to  put  an  end  to 
any  and  all  monopolies  which  the  defendants  may  have  created  or  obtained 
in  the  Interstate  trade  or  commerce  of  live  stock,  meat  products,  and  substitute 
foods,  and  to  prevent  the  continuance  of  unlawful  monopolies  by  the  defend- 
ants, in  the  aforesaid  trade  or  commerce  In  the  products  and  commodities  so 
described,  and  to  deprive  said  defendants  of  certain  1  us tni mentalities,  facili- 
ties, and  advantages  by  which  they  have  been  enabled  heretofore  to  more 
effectively  perfect  their  attempts  to  monopolize ;  to  compel  the  defeodants  to 
desist  from  dealing  in  certain  of  ttie  unrelated  commodities ;  to  limit  in  the 
manner  hereinafter  set  forth,  the  Interests  which  the  Individual  defendants 
may  have  in  corporations  handling  certain  substitute  foods  and  unrelated  com- 
modities; and  to  dissolve  any  and  all  contracts,  combinations,  and  conspiracies 
in  'restraint  of  trade  or  commerce  between  the  several  States,  which  contracts, 
combinations,  or  conspiracies  are  more  fully  hereinafter  described,  and  to 
prevent  said  defendants  from  maintaining  said  contracts,  combinations,  or  con- 
spiracies with  each  other,  or  from  entering  Into  further  contracts,  combinations, 
or  conspiracies  with  each  other  or  with  other  persons," 

Now,  the  first  object  stated  there  is  to  put  an  end  to  monopolies  in  interstate 
trade  and  live  stock  and  meat  products,  and  the  elimination  of  the  control  of 
the  packers  from  the  stockyards  under  this  decree,  was  the  means  that  was 
regarded  as  useful  toward  bringing  about  an  end  to  the  monopoly  in  live  stock 
and  meat  products.  1  don't  think  that  the  elimination  of  control  of  the  stock- 
yards will  do  that  all  at  once,  certainly.  It  probably  will  open  up  the  way  for 
a  gradual  reviving  of  competition  by  independent  packers. 

Now,  as  to  the  second  object  stated  In  the  petition,  to  put  an  end  to  the 
monopolies  which  the  defendants  may  have  created  or  attained  In  Interstate 
commerce  in  "  substitute  foods  " — that  is,  foods  that  are  used  as  substitutes 
lor  meat.  Now,  as  a  matter  of  common  knowledge,  when  the  housewife  does 
not  like  the  price  or  the  quality  of  meats,  or  wants  a  clianEe  from  meats,  her 
principal  reliance  Is  on  fish,  poultry,  eggs,  and  cheese.  Now,  of  these  principal 
things  only  flsh  Ik  included  in  the  decree.  It  is  the  only  substitute  food  In  this 
prime  list  whlchT^he  packers  are  prohibited  from  handling. 

Now,  among  the  Important  animal  fats  is  lard,  and  oleomargarine  Is  a 
product  largely  composed  of  animal  fat.  The  housewife  buys  lard  compound 
as  a  substitute  for  lard,  and  oleomargarine  she  buys,  which  is  Itself  a  sub- 
stitute for  bntter.  Now,  the  packer,  with  his  substantial  monopoly  In  lard  and 
oleomargarine,  or  at  least  in  the  raw  materials  of  oleomargarine,  also  makes 
and  handles  the  lard  compounds  and  the  butter  with  which  lard  and  oleo- 
margarine compete. 

This  decree  does  not  In  any  way  prohibit  the  packers  from  handling  either 
the  lard  compound  or  the  butter. 

Judge  Haineb.  Why  shouldn't  that  have  been  excluded  in  this  decree?  The 
evidence  developed  here  that  the  packers  handle  over  51  per  cent  of  the  cheese, 
and  yet  it  was  omitted  from  the  decree. 
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Mr.  DuBAND.  Tbat  Is  true. 

Judge  Haineb.  On  what  theory  was  that  <lone? 

Mr,  DuMAND.  Well,  I  think  that  ttie  Department  of  *istlce  can  state  that 
better  than  I.  As  1  underdtmicl  the  theory  It  was  a  relationship  o(  poultry, 
butter,  cheese,  and  t^gs  to  the  meat  buslneSH. 

The  Chaibuan.  But  to  accomiillHh  the  ileslred  results,  or  the  results  which 
you  people  feel  should  be  accomplished,  those  thinini  shouhl  have  heeu  Included 
in  the  prohibition  Just  as  well  as  everything  else  that  In  Included,  shouldn't 
they? 

Mr.  DuBARD.  I  don't  know  that  1  would  make  that  statement.     I  do  feet 

Judge  Haiheb  (Interposing).  The  decree  should  liave  been  broader,  shouldn't 
It? 

Mr  DuBAMo.  I  do  feel  personally  that  the  decree  should  have  been  broader, 
l>ut  the  chairman  of  the  commission  will  state  the  attitude  of  the  commission 
on  those  points. 

Judce  Uaineb.  Tes;  that  thought  Just  occurred  to  us,  and  we  wanted  to  make 
that  clear. 

Tile  Chairman.  I  beg  your  pardon  for  Interrupting  you,  Mr.  Durand.  Ton 
may  proceed. 

Judge  Haiheb.  We  hope  we  have  not  interrupted  your  line  of  thought, 

Mr.  DusAsn,  I  am  glad  to  be  Interruptetl. 

Poultry,  butter,  egKS,  cheese,  lard  compounds,  and  otlier  cottonseed-oil  prod- 
nets — these  are  not  among  the  "certain"  substitute  foods  that  are  prohibited. 
The  packer  has  a  very  large  d^n^ee  of  control  in  these  commmlitles,  and  the 
decree  permits  him  to  ke^  it 

The  decree,  therefore,  came  far  short  of  remedying  the  condition  that  the 
Government  set  forth  In  its  petition. 

Now,  what  are  these  "  certain  "  food  commodities  actually  prohibited  in  the 
decree?  They  are  the  commodities  named  in  paragraph  4  of  the  decree,  and 
may  be  generally  descrlt>ed  as  fish,  veRetahles,  fruits,  sweets,  soft  drinks,  spices, 
condiments,  etc. ;  cofFee.  tea,  ctiocolate,  cocoa,  and  nuts,  except  peanuts ; 
flour,  sugar,  and  rice;  bread,  crackers,  cereals,  grain,  and  grape  Juice.  Now. 
that  list  I  am  reading  from  part  4,  parairraph  4,  It  you  notice  paragraph  5  of  the 
decree  the  list  is  shorter.  There  are  13  items  m  paragraph  4  which  show  th* 
commodities  which  the  defendant  corporations  are  prohibited  from  handling. 
Only  10  of  those  classlflcatious  are  included  in  paragraph  5,  which  is  the  list  of 
commodities  that  the  Individual  defendants  are  prohibited  from  dealing  in  to  a 
certain  extent    I  will  refer  to  that  later. 

In  general.  It  may  be  said  that  all  these  foods  compete  with  meat,  for  they 
have  their  place  in  satisfying  hunger.  Tet  as  I  say.  the  prime  articles  that 
the  honsewife  turns  to  are  the  ones  that  were  not  touched  by  the  decree.  The 
chief  articles  here  that  actually  substitute  for  meats  in  a  nutritional  way  are 
probably  fish,  beans,  peas,  and  grains  and  grain  products. 

The  Chairman.  That  is,  the  chief  among  those  which  are  prohibited? 

Mr.  DuKAND.  Yes;  those  are  the  chief.  I  should  say.  among  those  that  are 
prohibited  that  would  come  under  the  classification  of  nutritional  substitutes 
for  meat.  But  !n  general,  anything  that  satisfies  hunger  is  a  substitute  for 
meat,  and  all  of  these  come  more  or  less  In  that  classification. 

Another  object  to  be  attained  in  the  suit  is  thus  stated  in  the  petition  : 

'f  To  deprive  said  defendants  of  certain  instrumental  facilities  and  advan- 
tages by  which  they  have  been  enabled  heretofore  to  more  effectively  perfect 
their  attempts  to  monopolize," 

This  language  in  part  describes  the  use  of  the  packer  refrigerator  cars  and 
branch  houses  In  the  distribution  of  groceries  and  unrelated  lin^  The  proposal 
of  modification  would  eliminate  this  control  over  the  packers  and  enable  them 
to  continue  or  to  resume  effectively  to  perfect  their  attempts  to  monopolize. 

Another  object  set  forth  in  the  petition  Is  "  to  limit  in  the  manner  hereinafter 
set  forth  the  interests  which  the  Individual  defendants  may  have  in  corporations 
handling  certain  substitute  foods."  The  decree  as  it  stood  was  weak  In  that  the 
"  manner "  of  limitation  of  stockholders  in  concerns  handling  the  substitute 
foods  was  simply  that  the  Individuals  could  not  own  as  much  as  50  per  cent  of 
the  stock  of  such  corporation.  They  could  own  49  per  cent  and  their  friends 
could  own  as  much  more  as  might  be  desired,  as  far  as  the  letter  of  the  decree 
was  concerned.  All  of  which,  of  course,  was  subject  to  the  approval  of  the 
court.  In  other  words,  the  decree  gave  no  assurance  of  real  separation  of  the 
packer  interests  from  the  contrid  of  companies  handling  these  "  certain  "  food 
substitutes. 
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Now,  the  modiflration  proposes  to  eliminate  even  this  restrietlos  and  to  leave 
the  packers  unhaiapered  and  unhindered  In  every  respect  as  regards  all  the 
foods  that  are  substitutes  for  meat.  Thus  it  is  proposed  to  give  up  altogether 
any  attempt  to  apply  the  great  principle  that  the  different  kinds  of  foods 
should  really  compete  with  one  another.  Instead  of  being  all  under  the  control 
of  the  same  interests. 

The  petition  in  detail,  after  having  described  how  the  defendants  eliminated 
competition  in  meat  products,  thus  describes  their  plan  to  secure  control  of 
substitute  foods. 

Now,  I  think  I  could  perhaps  just  refer  to  that  in  the  record ;  that  fa  under 
the  heading  of  "  Control  of  substitute  foods,"  on  pages  28  to  29  of  Hie  petition. 
I  will  read  that  if  you  wish. 

Judge  Haineh.  Well,  we  have  it  here.    It  can  go  in  if  you  wish  to  read  it. 

Mr.  Dpband.  Weil,  I  thlnlr  it  Is  very  pertinent.  This  is  wh«t  the  Govern- 
ment said  In  the  petition  on  "  Control  of  substitute  foods  " : 

"Having  eliminated  competition  In  the  meat  products,  the  defendants  next 
took  cognizance  of  tlie  competition  which  might  bp  expected  from  what  we  here 
refer  to  as  substitute  foods.  Their  experience  has  taught  them  that  if  meat 
prices  advance  out  of  proportion  to  that  of  other  substitute  foods,  the  consum- 
ing public  manifested  a  tendency  to-turu  to  such  substitutes.  To  prevent  this, 
the  defendants  set  about  controlling  the  Nation's  supplies  of  flsh,  vegetables, 
either  fresh  or  canned  fruits,  cereals,  milk,  poultry,  butter,  eggs,  cheese,  and 
other  substitute  foods  ordinarily  handled  b.v  wholesale  grocers  or  produce  deal- 
ers. To  accomplish  this  purpose,  the  defendants  avail  themselves  of  the  ad- 
vantages afforded  by  the  refFigerator  cars,  route  cars,  auto  trucks,  branch 
bouses,  and  storage  warehouses  owned  or  controlled  by  them.  These  facili- 
ties, Intended  primarily  for  the  sale  of  meats,  were  employed  with  comiiara- 
tlvely  no  Increase  of  overhead  in  the  distribution  of  the  substitnte  foods  and 
unrelated  commodities.  The  defendants  were  enabled  thereby  to  reach  remote 
spots. 

"  This  advantage  was  also  employed  temporarily  to  fix  prices  so  low  as  to 
gradually  eliminate  competition. 

"  These  attempts  to  monopolize  have  resulted  In  complete  control  In  many 
of  the  substitute-food  lines.  They  have  made  substantial  headway  in  others. 
The  control  is  extensively  and  rapidly  Increasing.  New  fields  are  gradually 
being  jnvaded,  and  unless  prevented  by  a  decree  of  this  court  the  defendants 
will,  within  the  compass  of  a  few  years  control  the  quantity  and  price  of  each 
article  of  food  found  on  tlie  American  table," 

The  petition  also  seta  forth  the  extent  of  control  acquired  by  the  packer 
defendants,  group  and  individual,  in  substitute  foods  and  unrelated  commodi- 
ties, in  the  language  that  you  have  on  page  2<},  and  it  states  the  "Number  of 
controlled  companies  "  and  the  "  Extent  of  industrial  control  in  the  substitute 
foods  and  unrelated  commodities." 

I  would  like  to  refer  to  that  passage  beginning  on  page  29  and  Cftrrytngl 
through  page  31,  including  the  paragraph  regarding  "  Individual  defendants." 
Perhaps  it  win  not  be  necessary  for  me  to  read  that 

I  would  lihe,  however,  to  call  the  attention  of  the  committee  especially  to 
the  paragraph  on  page  29  regarding  "  Financial  growth,  present  net  worth, 
and  volume  of  business."  In  setting  out  the  extent  to  which  the  monopolistic 
attempts  of  the  packers  have  been  succeasfnl  In  the  past,  the  petition  cites 
these  facts,  and  I  think  it  Is  worth  while  to  keep  them  in  mind : 

"  In  the  15  years  from  1904  to  1919  Swift  &  Co ,  Armour  &  Co.,  Wilson  &  Co. 
(Inc.),  and  the  Cudahy  Packing  Co."— that  omits  Morris,  you  notice — "accord- 
ing to  their  financial  reports,  grew  from  a  net  worth  of  approximately  S92,000,OOCI 
to  a  net  worth  of  approximately  $479,000,000,  and  in  this  same  period  they  paid 
in  cash  dividends  $105,000,000.  Only  $89,000,000  of  their  Increased  worth  repre- 
sented new  capital.  Though  always  asserting  a  very  low  rate  of  profit  on  sales, 
the  five  parent  companies  have  grown  so  rapidly  that  their  combined  net  profits 
for  1917  have  equaled  nearly  the  amount  of  their  total  net  «orth  In  1904 
Sales  In  15  years  have  Increased  until  for  the  fiscal  jear  1918  they  reached  the 
vast  sum  of  53,200,000,000.  This  was  reail7ed  from  meats  substitute  foods  and 
unrelated  lines,  as  hereinabove  .'<et  forth.  In  itating  these  figures  accofint  has 
l>een  taken  only  of  the  profits  and  sales  of  the  parent  companies  and  subsidiaries 
included  by  them  upon  their  books.  No  account  has  been  taken  of  the  many 
corporations  which  are  owned  or  controlled  by  the  same  family  or  financial 
interest  as  own  or  control  the  parent  companies 

"  In  addition  to  these  profits  there  have  been  other  vast  profits  difficult  of 
ascertainment,  realized  by  the  Individuals  by  virtue  of  either  their  personal  con 
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trol  of  other  packing  houaes  atui  slauKbtprlnK  companleti  or  their  iDterests  [n 
stockyards,  terminal  railways,  rendering  citnipanles,  cattle-loan  InMtltutlotis  and 
banks,  and  other  corporations,  all  of  which  corixtratlona  have  their  Inception 
and  depend  for  their  proi»perlty  upon  atlvantages  or  prlvlleites  growing  out  of  the 
Interlocking  control  of  the  stockyard  and  stockyard  appurtenances." 

Now,  thf  foreKoIng  pasRaues  that  I  have  cited  lo  yciu  from  the  petition  of  the 
Attorney  General  set  forth  clearly  the  Covemnient's  view  of  the  grounds  for 
seeking  relief.  The  petition  was  based  upon  the  facts  developed  In  the  report  of 
the  Federal  Trade  Comoilsslon.  In  s])lte  of  the  assaults  of  the  packers  on  that 
Federal  Trade  Commission  report,  I  think  those  facts  remain  substantially 
unchanged.  Over  a  peritid  of  two  or  three  years  congressional  hearings  were 
held,  in  which  the  packers  were  given  every  opportunity  to  dispute  the  truthful- 
ness of  the  Federal  Trade  Commission's  report  and  Its  conclusions  of  fact.  The 
committees  of  Congress  which  conducted  these  hearings  llsteneil  ti»  testimony 
and  have  reported  to  Congress  their  couclusiuns,  and  their  conclusions  support 
the  report  of  the  Federal  Trade  Commission  as  substantially  true.  The  Attor- 
ney General  examined,  through  his  attorneys,  the  report  of  the  conimisalon  and 
the  vast  mass  of  detailed  evidence  not  covered  In  the  report  which  the  commis- 
sion furnished  to  the  Department  of  Justice.  The  department  also  made  certain 
Investigations  of  Ita  own,  and  the  conclusions  of  the  Attorney  General  were  that 
the  packers  were  guilty  of  violation  of  the  Sherman  law,  and  that  tlie  commis- 
sion's report  was  correct  In  reaching  that  conclusion. 

In  view  of  this  situation,  what  facts  have  been  presented  which  In  any  way 
Justly  a  modification  of  this  decree  or  Justify  giving  back  to  the  packers  any  of 
the  advantages  and  beneflts  which  they  ylelde^  to  Uie  public  In  signing  this 
decree? 

The  committee  has  asked  again  and  again  the  extent  of  the  packer  business  Id 
unrelated  lines. 

To  get  at  the  proportion  which  the  big  puckers  had  In  the  wholesale  grocery 
business  prior  to  the  entry  of  the  consent  decree  is  difficult.  In  the  first  place 
the  departmentalization  of  the  packers'  branch-house  sales;  that  Is,  the  way 
they  keep  their  department  records  in  their  tH)oks  in  their  branch  houses,  and 
the  way  In  which  departmentalization  is  bandied  on  the  books  of  their  sub- 
sidiary companies  Is  not  so  arranged  as  to  depart  mental  Ize  the  totals  that  will 
corrfspond  to  these  grocery  lines.  The  different  packers  departmentalize  In 
different  ways,  and  grocery  lines  are  to  some  extent  mixed  with  other  lines 
In  some  of  the  departments.  Hence,  you  can  get  from  the  packers'  records  no 
clear  figure  of  sales  tn  the  grocery  line;  that  Is,  not  In  the  regular  summitries 
that  they  carry  on  their  books. 

Besides,  I  think  that  the  Federal  Trade  Commission  did  not  get  nil  that  the 
books  showed  for  all  five  companies  or  for  all  of  the  subsidiaries.  Fur  various 
reasons  Its  Information  on  this  was  vary  spotty,  so  that  the  data  that  we  have, 
which  I  will  refer  you  to  in  part  4,  can  not  be  regarded  as  complete  data  of  the 
packers.    You  will  see  from  the  face  of  the  report  that  it  is  spotty. 

Furthermore,  there  are  no  adequate  statistics  of  the  total  wholesale  grocery 
business  in  the  country.  The  census  does  not  carry  any  classification  that  per- 
mits of  the  total  for  wholesale  grocery  sales. 

With  the  packers'  sales  of  groceries  not  accurately  available,  and  with  no 
statistics  of  the  total  grocery  trade  of  the  country,  it  Is  obviously  difficult  to 
arrive  st  the  percentage  of  the  grocery  business  which  the  psckers  do. 

One  important  point  has  been  made  by  the  wholesale  grocers,  that  in  con- 
sidering tlie  packer  proportion  of  the  trade  It  Is  to  be  remembered  that  the 
packers  have  not  as  yet  dealt  In  all  lines,  and  that  in  tlie  lines  that  they  have 
gone  Into,  they  have  a  higher  proportion  of  the  business  than  they  have  of 
the  total  grocery  business. 

To  follow  out  the  proportion  which  these  big  packers  have  In  the  various 
lines  or  in  the  total  would  require  a  vast  amount  of  schedule  Inquirj'  and  com- 
pilation. It  would  take,  in  fact,  a  young  census  to  get  that  information  for 
this  committee. 

Now,  I  will  give  such  figures  as  the  Trade  Commission  has,  and  I  will 
merely  say  that  the  amount  of  work  involved  in  getting  those  figures  was  very 
great.  The  figures  that  I  give  on  unrelated  Uniw  have  never  been  attacked 
or  coutfoverted,  so  far  as  I  know,  by  the  packers.  They  did  attack  to  a  very 
considerable  -extent  the  figures  we  gave  on  butter,  poultry,  eggs,  and  cheese, 
and  some  of  those  Items,  but  I  think  not  on  any  Items  regarding  these  unre- 
lated lines. 

May  I  say  I  iim  using  the  tern>  "  unrelated  lines  "  Jn  the  sense  prohibited  by 
this  decree,  which  I  take  it  is  what  this  committee  wants  to  discuss. 
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3  In  wbicb 
I  use  It. 

As  I  was  trying  to  point  out,  it  aeems  to  me  that  all  o(  these  things  are 
more  or  less  related.  They  are  related  In  that  they  are  substitutes,  they  are 
part  of  what  Is  bandied  together,  and  b;  an  exteneloD  you  can  go,  as  has  be«i 
pointed  out.  from  the  beef  extrad:  bottle  on  the  shelf  In  the  druggists'  pre- 
scription section,  to  a  full  line  of  soda-fountain  supplies  out  In  the  front  of 
the  shop,  Just  by  a  process  of  relation,  because  the  Armour  salesman  who  comes 
in  and  sells  the  druggist  the  bottled  beef  extract  to  put  on  his  prescription 
shelf,  will  bye  and  bye  get  the  idea  that  the  druggist  might  sell  a  little  more 
if  he  would  put  that  out  on  the  soda-fountain  counter,  and  that  leads  to  getting 
It  there,  and  then  that  leads  to  putting  in  soda-fountain  sirups  and  a  full  line 
of  soda-fouutain  supplies.  And  you  will  find  Armour  &  Co.'s  catalogue  now 
carrying  a  number  of  pages  of  soda-fountain  supplies,  including  the  glassware 
and  that  sort  of  thing  for  serving  the  trade. 

On  the  other  band,  butter,  poultry,  cheese,  and  eggs  are  related,  I  think 
more  closely  still.  Yet  none  of  them  are  related  to  meat,  if  you  take  it  In  the 
sense  of  any  real  by-product  connection. 

I  think  tLat  the  commission's  figures  on  produce — poultry,  butter,  eggs,  and 
cheese — can  be  readily  defended.  I  saltt  that  the  packers  have  attacked  them. 
I  think  that  they  can  be  defended,  but  I  will  not  go  Into  that  at  this  time. 

Now,  for  three  of  the  five  packers,  total  sales  of  grocery  or  unrelated  lines 
are  not  available  among  any  of  the  figures  collected  by  the  commission.  We 
have  Armour's  sales  of  the  lines  canned  flsh,  vegetables,  and  sundries,  canned 
and  dried  fruits,  fruit  preserves,  lucludtng  soda  fountain  anpplies,  and  grape 
Juice,  and  those  amounted  in  1918  to  |39,820,000,  or  4.6  per  cent  of  Armour's 
total  business. 

Wilson  &  Go.  (Inc.),  as  stated  through  Mr.  Wilson,  has  stated  that  Its 
canned  food,  preserves,  and  condiment  business  was  less  than  4  per  ixai  of 
its  total  sales  in  1918.  He  made  that  statement  In  the  House  hearings  before 
the  Committee  on  Interstate  and  Foreign  Commerce  (H.  E.  13324,  pt.  4,  p. 
1235).  If  you  Qgure  that  out  on  the  basis  of  the  total  sales  reports  for 
Wilson  &  Go.  In  1918,  it  would  amount  to  approximately  $16,000,000  tor  the 
Wilson  canned  food,  preserves,  and  condiment  bi^stness. 

For  the  other  three  packers,  as  I  say,  no  figures  are  available,  no  total 
figures  are  available.    We  have  some  figures  for  Libby,  of  the  Swift  Intereets. 

The  total  sales  of  the  five  t>ackers  In  1918 — you  will  find  those  figures  in 
Part  V  of  the  commission's  report  on  the  meat-packing  Industry,  at  page  106 — 
amounted  to  $3,200,000,000. 

Any  figure  of  the  total  business  handled  by  the  wholesale  grocers  Is  an  esti- 
mate, as  I  understand.  I  think  there  are  no  satisfactory  statistics.  But  the 
estimates  that  I  have  seen  vary  from  two  and  one-half  billion  dollars  to  three 
or  three  and  a  half  billion  dollars. 

The  packers'  sales— the  five  packers— in  1918  were  $3,250,000,000.  The 
total  business  handled  by  the  wholesale  grocers  of  the  United  States  Is  esti- 
mated anywhere  from  two  and  a  half  billion  to  three  and  a  half  billion  dollars. 

Judge  Hainks.  Now.  the  fifcures  that  you  give  Include  the  sale  of  meat 
products  and  hy-products? 

Mr.  DuRAND.  The  figures  that  I  gave  of  total  sales  include  meats  of  all  kinds 
and  by-products  of  all  kinds.  As  I  say,  we  can  not  segregate  the  packers' 
sales  of  these  unrelated  lines.  We  have  certain  figures  for  two  of  the  com- 
panies, and  also  some  figufes  for  Llbby,  of  the  Swift  Interests,  but  for  the 
other  companies  we  do  not  have  the  figures. 

Tbe  CRAiBMAn.  It  would  be  but  a  matter  then  of  mathematical  calculation 
to  ascertain  what  proportion,  for  Instance,  Armour  handled  of  the  wholesale 
grocery  lines,  then,  wouldn't  It? 

Mr.  DcBAND.  Tes. 

The  Craibuan.  Have  you  made  such  a  calculation? 

Mr,  DtTMAND.  No;  I  have  not  made  that. 

Now,  I  think  that  one  of  the  witnesses  here  made  a  reference  to  or  qnoted 
Mr.  Nash,  of  the  Cleveland  Provision  Co.,  as  testifying  before  one  of  the  con- 
gressional committees,  and  the  passage  that  was  Cited,  as  I  understand,  from 
Mr  Nash.  Included  a  statement — this  statement  by  Iflr.  Nash  Is  on  page  139 
of  the  hearings  before  the  Committee  on  Agriculture.  Id  the  Sixty-seventh 
Congress,  first  session,  on  meat-packer  legislation,  series  D. 

Mr.  Nash  said: 
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"  I  am  not  familiar  with  the  grocery  nrttdei  that  the  packers  handle,  except 
the  nesertlon  that  I  had  heard  In  Washington  that  the  total  grocery  buRlnese 
of  the  five  big  packers  coinblned  waa  less  than  5  per  cent  of  the  total  grocery 
business  of  the  United  States,  not  over.    That  came  out  in  the  hearings." 

Now,  I  don't  know — I  think  Mr.  Nash  was  probably  confused.  I  don't 
know  of  any  statement  tn  the  hearings  to  the  effect,  or  showing  in  any  way 
statistically,  or  making  any  assertion  that  the  grocery  business  of  the  Big 
FHve  packers  was  B  per  cent  of  the  total  grocery  business  of  the  country.  I 
think  that  Mr.  Nash  may  have  had  in  his  mind  the  statement  which  Kir. 
Armour  made  and  the  gtateiuMit  which  Mr.  Wilson  made — the  statement  that 
Mr.  Armonr  made  that  4.6  per  cent  of  his  total  buslncos  was  In  wholesale 
grocery  lines,  which  Is  s  very  different  thing  from  saying  that  the  big  packers 
have  9  per  cent  or  less  than  5  per  cent  of  the  total  wholesale  grocery  business 
of  the  country.  Mr.  Wilson's  statement  was  that  his  condiments,  preserves, 
and  canned-fruit  business,  as  I  Just  read  you  a  moment  ago,  was  less  ttian  4 
per  cent  of  the  total  of  his  business  ;  that  is,  of  Wilson  &  Co.'s  business. 

I  Just  make  tliat  comment  because,  as  I  say.  so  far  as  I  know,  except  for 
Mr.  Nash's  statement  here,  there  Is  nothing  in  the  record  of  those  congres- 
sional hearings  that  states  any  such  flgures  of  the  relative  proportion  which 
the.  Big  Five  grocery  sales  bear  to  total  grocery  sales  of  the  entire  country. 
That  is  a  sort  of  a  negative  statement  to  make,  and  maybe  Mr.  Nash  can  cite 
a  place  where  that  was  testified  to ;  but  so  far  as  I  can  recall  tJiere  was  no 
such  testimony. 

The  Chairman.  Well,  so  far  as  you  know,  then,  Mr.  Durand,  there  has 
never  been  any  statement  In  the  Congressional  hearings  or  In  your  Investiga- 
tions, or  anywhere  else,  as  to  the  proportion  of  the  unrelated  lines  business 
which  the  big  packere  Jointly  handled  or  controlled? 

Mr.  DvxAND.  No;  and,  as  I  say.  I  think  it  would  take  a  young  census. to 
get  that  Information. 

Judge  Haineb.  Wouldn't  that  be  material  in  establishing  a  monopoly — to 
determine  that  fact  as  to  what  control  they  had? 

Mr.  DuBAtip.  I  was  just  going  to  speak  to  that  point. 

Judge  Haiheb.  Very  well,  Mr.  Durand. 

Mr.  DnsAND.  And  this  Is  my  view,  Judge,  that  whether  this  percentage 
which  your  committee  is  so  eager  to  find  out  about 

Judge  Haiseb  (Interposing).  Well,  don't  you  think  It  Is  material?*  Eager — 
but  don't  yon  think  it  Is  material? 

Mr.  DuBAND.  Well,  I  was  Just  going  to  say  that  I  don't  think  it  is  material. 

Judge  Haineb.  All  right. 

Mr.  DuBAND,  I  think  that  whether  that  per  cent  is  3  per  cent  or  5  per  cent 
or  10  per  cent,  or  even  If  It  were  50  per  cent.  It  would  not  seem  to  me  to  be 
the  point.  The  things  that  do  seem  to  me  to  be  In  point  in  this  matter  are 
the  economic  and  finand^  power  of  these  packers  as  a  whole  In  their  total 
business,  with  their  widespread  distributing  system,  and  the  rapidity  of  their 
growtli  In  the  wholesale  business,  and  the  attitude  with  which  they  approach 
it ;  those  tilings  seem  to  me  more  material  by  far  than  the  question  of  what 
proportion  of  tlie  total  business  they  had  when  we  first  stopped  and  looked 
at  them. 

The  Chairman.  You  might  term  that  their  potential  power  to  monopolize. 

Mr,  Durand.  It  is  their  potential  power,  which  is  the  menace  that  I  have 
been  speaking  of. 

Judge  Haineb.  Well,  wouldn't  that  be  a  proper  subject  for  the  legislative 
branch  of  the  Government?  Suppose  this  case  *ould  go  to  trial  before  a 
judicial  tribunal  (or  violation  of  the  antitrust  laws,  then  wouldn't  It  be  mate- 
rial to  determine  whether  or  not  there  was  an  actual  monopoly  or  a  monopoly 
that  may  be  In  the  future? 

Mr.  Durand.  I  am  not  a  lawyer.  Judge,  But  may  I  Just  throw  out  this 
suggestion? 

Judge  Hainer.  You  are  discussing  the  economic  part  of  the  decree? 

Mr.  DtiRAND.  Yes.  If  this  case  had  gone  on  to  trial  Instead  of  a  consent 
decree,  the  charge  as  set  forth  in  the  petition  covered  the  meat  business  and 
the  unrelated  lines— everything  that  the  packers  did.  It  does  not  seem  to  me 
that  the  court  would  have  been  likely,  if  It  had  reached  the  coucluaion  that 
the  packers  had  violated  the  Sherman  law  as  respects  meat,  as  respects  butter, 
as  respects  cheese,  as  respects  eggs,  and  perhaps  as  respects  one  or  two  other 
commodities,  to  have  said,  "  But  we  will  permit  them  to  continue  to  handle  the 
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groceries,  because  th^  have  only  got  G  per  cent,"  or  wbateTer  the  percentage 
was.  I  think  tbey  wonid  bave  treated  It  as  a  whole,  and  that  the  fact  that 
they  had  only  been  a  few  yeera  in  tbla  business,  Just  getting  started,  that  tbey 
were  going  fast,  would  appear  to  the  court  as  material  evidence  to  lead  it  to 
include  that  along  with  the  others  when  the  fact  was  clear.  But,  as  I  say, 
I  am  not  a  lawyer ;  perhaps  I  don't  know  about  that. 

Judge  Haineb,  But,  Mr.  Durand,  what  runs  through  my  ^ilnd  Is  this— and 
perhaps  I  look  at  It  too  much  from  a  legal  standpoint — I  can  not  see  on  what 
theory,  if  it  is  established  or  found  that  they  engage  in  a  monopoly  in  the 
meat  business,  and  in  the  cheese  business,  and  in  the  poultry  business,  that 
they  permit  these  parties  to  engage  in  that  business,  and, as  to  the  unrelated 
commodities,  ot  course  not  being  established  by  proper  evidence — and  you  do 
not  seem  to  have  any  facts  here  to  establish  a  monopoly — that  the  packers  would 
be  prohibited  from  engaging  in  a  business  that  has  not  reached  the  monopolistic 
stage,  but  merely  may  reach  that  stage  some  time  in  the  future.  It  seems 
to  me  that  they  would  perpetually  enjoin  them  from  engaging  In  a  monopoly  and 
permit  them  to  carry  on  the  business  that  Is  not  a  monopoly  until  it  reacnes  a 
stage  of  monopoly,  and  of  course  the  courts  are  always  open  to  restrain  them 
or  enjoin  tbeni  from  that,  or  restrain  them  and  enjoin  them  from  engaging  in 
a  monopoly  even  in  this  decree,  but  not  absolutely  going  to  the  prohibition  of 
carrying  on  the  business.  In  other  words.  It  is  what  Chief  Justice  White 
declared  "  the  rule  of  reason  as  applied  to  the  remedy," 

Mr.  Ddoand.  It  seems  to  me  that  your  suggestion  is  that  there  Is  something 
Inconsistent  In  the  application  here. 

Judge  Haineb.  Of  the  doctrine. 

Mr.  DvsAND,  Now,  as  to  the  prohibiting  of  entry  into  these  businesses,  that 
is  something  which  I  feel  is  not  a  matter  of  law  at  present ;  it  is  more  a  matter 
of  economics. 

Judge  Baimbb.  Well,  that  Is  what  I  mean. 

Mr.  DxTBAND.  Because  this  la  a  decree  that  has  been  consented  to. 

Judge  Haineb.  Yes. 

Mr.  DrsAND.  And  the  Attorney  General  Is  now  in  a  position  to  re&mmend  its 
modification  or  not  to  recommend  its  modification. 

The  Attorney  Qencral  in  reciting  before  the  committees  of  Congress  wliy  he 
entered  this  decree  laid  great  emphasis  on  the  economic  conditions  involved ; 
that  he  was  winning  an  economic  victory  for  the  people  of  the  country  in 
getting  the  packers  to  consent  to  give  up  something  which  he  said  he  had  con- 
siderable doubt  whether  he  could  have  got  them  to  give  up  or  compel  them  to 
give  up  If  he  had  gone  to  trial. 

Judge  Hairbb.  Yes ;  but  here  is  a  decree  that  says  that  you  can  engage  in 
your  monopolistic  business  of  the  meat  industry  or  the  cheese  or  the  poultry 
business  If  you  will  give  up  the  handling  oC  these  unrelated  commodities,  which 
has  not  reached  the  monopolistic  stage.  In  other  words,  you  can  conduct  a 
business  that  has  been  found  to  be  unlawful  and  In  violation  of  the  antitrust 
laws  If  you  will  give  up  something  that  has  not  reached  the  monopolistic  stage, 
but  which  may  In  some  dim,  distant  future  reach  the  stage  of  monopoly.  I 
can  not  understand  on  what  legal  ground  or  even  economic  ground  that  could 
be  baaed. 

Mr.  DuBAND.  Well,  I  am  not  In  the  position  of  defending  this  decree.  Judge. 
It  seems  to  me  that  there  Is  an  Inconsistency  there  that  you  point  out,  but  I 
don't  think  that  that  Inconsistency  is  an  argument  for  modifying  this  decree 
further,  if  there  is  economic  advantage  in  the  condition  established  by  the 
decree.  , 

Judge  Hairer.  In  other  words,  whether  It  was  legal  or  illegal — and  there  is 
no  law  to  base  it  upon,  as  stated  by  former  Attorney  General  Palmer — having 
had  the  decree  entered,  therefore  It  shall  stand  forever,  as  he  stated  it,  although 
tbere  Is  no  law  or  authority  to  base  it  upon,  and  we  will  prohibit  them  from 
engaging  in  these  unrelated  commodities,  which  many  producers  who  have 
testified  here  believe  it  Is  to  their  interest  to  do,  provided  it  is  not  monopolized. 
Of  course,  you  appreciate  that  it  Is  the  law  of  the  land  that  if  any  business 
reaches  the  stage  of  monopoly  it  should  be  restrained  by  governmental  au- 
thority. 

Mr,  DcaAHD.  Well,  If  I  continue  to  the  end  of  the 

Judge  Haineb  (Interpoglng).    Well,  those  things  suggest  themselves. 

Mr.  DuBAND.  I  would  like  to  discuss  that  question  of  whether  the  decree 
ought  not  to  be  modified  so  as  to  strengthen  it  instead  of  weaicening  it,  I  think 
101416—22^49 


:v  Google 


768  pacb:sbs'  coitsbnt  decbbb. 

tbe  thing  I  am  s&rlQS  Ib,  let  ns  not  weaken  this  decree.  I  sin  not  opposed  to 
strengthening  tbe  decree,  and  I  may  In  my  Temarks  want  to  bring  In  a  good 
many  concrete  snggestlonB  perhaps  with  the  Idea  of  strength^tng  this  decree. 
I  think  I  have  pointed  out  some  of  the  weaknesses  of  It, 

Judge  HAiiTia.  What  I  can  not  anderstand  la  why  such  a  decree  was  ever 
entered  Into;  upon  what  theory  of  law  or  equity  or  Justice? 

Mr.  DmANn.  Of  conrse,  a  consent  decree,  Judge,  Is  what  the  parties  will 
consent  to,  and  I  doubt  whether  tbe  packers  would  have  consented,  possibly, 
otherwise. 

Judge  Hairxb.  And  doesn't  It  have  this  effect,  that  If  this  decree  stands  It 
puts  all  these  commodities  beyond  the  control  or  supervisory  control  of  tile 
Secretary  of  Agriculture  under  this  Packers'  and  Stockyards'  Act? 

Mr.  DUBAHB.  As  a  layman  I  can  not  answer  that. 

Tbe  Cbaikuan.  There  Is  this  further  thought  back  of  that,  that  Judge  HalDer 
has  suggested  in  a  way.  A  thought  has  occurred  to  me  that  this  decree  does 
not  enjohi  unlawful  acta  upon  tbe  part  of  the  defendants,  but  pots  them  out  of 
business  entirely  In  these  lines.  In  other  words,  It  Is  an  entire  prohlbltlou  as 
to  these  particular  Uses,  and  Is  not  merely  an  injunction  as  to  unlawful  acta, 
committing  violations  of  law  with  respect  to  handling  of  these  lines,  but  it 
entirely  removes  them  and  eliminates  them  from  this  business.  Now,  in  the 
first  place,  Is  It  permissible  under  our  laws,  and.  In  the  second  place,  Is  it 
desirable  from  an  ec(»iomlc  standpoint?    Those  are  two  questions. 

Mr.  DuKAND.  It  is  only  the  second  question  that  I  would  wish  to  discuss. 

The  Chaikican.  Well,  If  you  have  any  light  that  yon  can  throw  on  that  ques- 
tion I  wish  you  would. 

Judge  Haines.  Don't  think  for  a  moment  that  we  entertain  the  thought,  or 
anyone,  any  department,  or  any  committee,  or  anyone  has  the  Intention  to  torn 
tbe  packers  loose,  unrestrained,  in  reference  to  these  unrelated  commodities. 
That  a  decree  could  be  entered,  as  It  has  In  numerous  cases  that  have  itoue 
to  the  highest  courts  of  the  land,  to  restrain  them  and  enjoin  them  troni 
monopoly  and  monopolizing  any  of  these  commodities,  but  not  to  the  extent  of 
absolute  prohibition  of  the  unrelated  comniodities.  Or  evea  If  It  should  go  bo 
far  that  there  Is  a  monopoly  In  the  cheese  business  the  decree  should  be 
modified  so  that  they  should  oot  engage  in  a  monopoly  of  the  cheese  business, 
or  the  poultry  business,  which  this  decree  does  not  touch.  It  Is  not  the  purpose 
to  turn  tbem  loose  unrestrained,  as  perhaps  requested  by  some  of  these  petl- 
tlonera    I  do  not  suppose  anyone 

The  Chaibiian.  We  had  better  let  him  finish  bis  statement. 

Mr.  Stevers.  Judge  Halner,  right  there :  Isn't  the  whole  thing  dependent 
upon  the  power  that  tbe  D^rtment  of  Agriculture  has?  That  has  been 
attacked,  as  I  imderstand,  recently  as  unconstitutional. 

Judge  Haihek.  Well,  no ;  tbe  constitutionality  was  attacked  so  far,  up  tn 
this  time,  ns  to  tbe  llve^ock  industry,  the  commlssioii  men  and  brokers. 
whether  they  are  subject  to  the  law,  and  whether  or  not  Congress  had  esceeded 
Its  constitutional  power  In  declaring  something  Interstate  commerce  that  per  se 
Is  not  Interstate  commerce,  just  as  tbe  contention  here  that  this  is  a  private 
business,  and  It  Is  beyond  the  reach  of  Congress  to  declare  something  Interstate 
commerce  that  Is  not.  That  Is  tbe  contention  in  this  Chicago  case  that  was 
argued  a  week  ago  Friday. 

Mr.  Smith.  I  would  like  to  say  this,  Mr.  Chairman,  that  we  will,  I  hope,  be 
able  to  show 

Judge  Haineb  (interporing).  I  want  you  to  go  on,  Mr.  Durnnd.  I  JasC 
threw  out  these  su^estlons. 

Mr,  Smith.  I  understand  that  Mr.  Durand  Is  only  discussing  the  economic 
tact. 

The  Chaikmaw.  Yes;  that  is  right. 

Mr.  Smith.  I  hope  we  will  be  able  to  show  you  beyond  any  question  the 
legality  of  this  decree.  I  haven't  any  doubt  of  it  myself;  I  think  It  wsb 
Justined  by  the  pleadings. 

Judire  Hainch.  But  I  was  Just  addressing  myself  to  the  economic  situation; 
whether  it  Is  even  good  economics  to  permit  these  flve  packers  to  carry  on  the 
cheese  business,  the  butter  business,  and  poultry,  a  monopoly,  and  to  apply  it  to 
canned  fish. 

The  Chaismar.  Well,  I  think  we  had  better  let  Mr.  Durand  finish  bis 
statement, 

Mr.  DxJKANn.  I  am  trying  to  say.  Judge,  in  what  I  am  presenting  here  and 
will  present  before  I  flnista,  that  as  a  matter  of  economics,  as  I  look  at  It, 
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now  tbat  the  packers  ate  out  of  this  bualneBs  b;  this  decree,  regardless  of  the 
legal  questions  involved,  it  would  be  better  for  the  country  and  for  the  public 
Interests  if  they  stayed  out,  and  that  the  more  immediate  advantages  which 
those  who  are  asking  for  a  modlhcatton  of  this  decree  see  In  the  packer  dis- 
tribution are  nut  long-time  advanta):es,  and  will  fail  them,  I  believe,  In  the  looK 
run,  and  It  will  be  really  better  for  those  Interests  who  are  seeking  the  modifica- 
tion of  this  decree  if  the  packers  d.rt  not  go  back  Into  these  lines.  But  If  they 
instead  looked  to  tliemselves  and  connected  with  the  methods  of  distribution 
that  the  rest  of  the  business  In  their  various  lines  are  using. 

So  I  say  that  whatever  this  percentage  Is,  small  or  large,  it  does  not  seem 
to  me  to  )>e  so  much  In  pt^t  as  the  question  of  the  total  economic  and  flnandal 
power  of  the  packers  with  their  widespread  distributing  system.  In  other 
words,  you  are  not  putting  into  this  wholesale  grocery  field  a  5  per  cent  com- 
petitor, if  that  Is  the  figure,  or  a  10  per  cent  competitor.  If  that  is  the  figure ; 
you  are  putting  In  a  100  per  cent  competitor,  because  as  I  have  shown  you  the 
sales  of  these  five  packers  are  three  and  one-quarter  billions  of  dollars,  which 
is  practically  the  amount  of  the  total  sales  of  all  the  wholesale  grocers. 

Now,  that  fact  means  that  these  five  packers  have  the  economic  and  the 
financial  power  that  Is  equivalent  to  the  total  of  ell  of  these  wholesale  grocery 
competitors,  and  they  can  be  expected,  I  think,  to  use  that  power  if  they  enter 
upon  the  purpose  of  acquiring  basiness  tn  the  wholesale  grocery  line,  and  the 
fact  of  that  great  economic  power  means  that  If  they  once  start  they  will  go 
rapidly,  and  in  a  few  months  will  have  a  domination,  a  substantial  domination 
of  those  lines,  I  think  It  is  the  fact  of  their  power  that  needs  to  be  considered, 
rather  than  the  extent  which  they  happen  to  have  acquired  in  two  or  three  or 
four  years  of  business  In  these  lines. 

Now,  I  know  that  a  number  of  witnesses  here  In  this  proceeding  have  cited 
passages  from  the  Trade  Commission  Report,  and  I  think  they  probably  cited 
almost  everything  tbat  we  say  on  the  subject  of  the  eitenston  of  the  packer 
in  unrelated  lines,  so  that  I  thought  it  might  he  useful  If,  instead  of  doing  that, 
I  prepared  a  little  table  here  that  would  put  all  of  the  facts  that  I  conld  take 
out  of  that  report  Into  a  table  where  you  could  look  at  them. 

Now,  some  of  these  figures  are  very  small,  but  the  point  must  be  remembered 
that  it  is  just  as  we  got  them.  Some  of  them  are  spotty.  But  they  are  here, 
and  I  would  like  to  put  them  into  the  record. 

Now,  it  is  only  In  unusual  cases  that  we  were  able  to  get  any  Information  re- 
garding the  percentage  of  any  figure  that  we  had,  say  of  the  total  of  that  kind, 
but  I  will  read  you  here  a  columu  which  I  have  of  the  per  cent  of  the  total 
business  In  that  particular  line;  1  will  read  you  what  we  have  on  that  subject 
in  a  few  instances. 

In  canned  pineapple  In  1918  the  sales  of  Llbby,  McNeill  &  LIbby,  which  is  a 
Swift  Interest,  werp  ^7.9fl4.,')49  pounds,  which  amounted  to  27  per  cent  of  the 
total  canned  pineapple  pack,  and  that  is  from  pages  238  and  378  of  part  4. 

Then,  on  page  239  of  part  4,  yon  will  find  a  little  table  setting  forth  the 
amount  of  canned  fruits  of  various  kinds  which  Armour  &  Co.  had  under  its 
i-ontract  with  the  California  Packing  Corporation,  which,  was  the  contract  which 
Armour  &  Co.  had  for  Its  fruit  supplies  before  It  took  this  contract  with  Mr. 
Campbell's  organization.  And  the  percentages  which  Armour  could  take  from 
the  California  Packing  Corporation  under  this  contract  amounted  to  these  per- 
centages of  the  total  pack  of  the  country  In  each  of  these  various  lines. 

In  peaches  it  was  4  per  cent ;  in  pears  It  was  3  per  cent ;  in  apples  it  was  1 
per  cent;  in  cherries  It  was  3  per  cent;  In  grapes,  7  per  cent;  In  apricots,  very 
Blight ;  in  berries.  7  per  cent ;  In  plums  and  prunes,  3  per  cent.  That  was  rimply 
Armour  ft  Co.,  In  his  contract  with  the  California  Packing  Corporation. 

There  was  an  estimate,  In  other  words,  of  how  much  the  National  Packing 
Corporation's  pack  constituted  of  the  total  pack,  and  Armour's  contract  called 
for  his  taking  a  certain  percentage  of  the  California  Packing  Corporation's  pack 
In  that  line.  Figuring  those  two  percentages  against  each  other.  It  figures  these 
percentages  that  I  have  Jnst  given  of  the  total  pack  of  the  country. 

The  sales  of  canned  salmon  of  Libby,  McNeill  &.  Libby  In  1918  were  47,10S,682 
jiounds,  or  9.7  per  cent  of  the  total  world  pack.    That  Is  on  page  24,7  of  part  4. 

Asparagus,  In  1917,  Libby,  McNeill  &  Libby  sold  10,690,784  pounds,  or  33  per 
cent  of  the  total  pack  of  asparagus. 

Again,  Libby.  McNeill  ft  Libby  sold  in  kraut  in  1917,  8.451.887  pounds  of  kraut, 
ooDBtUuting  11}  per  cent  of  the  total  pack.    That  was  eight  mliUon-odd  pounds. 

The  next  year— 1918 — they  packed  nearly  90,000,000  ponnds,  but  we  do  not 
have  the  figures  as  to  what  proportion  that  was  of  the  total  for  the  year  1918. 
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Grain,  as  I  said,  Is  In  this  Hat,  In  parasrapb  4,  of  comtnodltiee  that  the  de- 
fendant corporations  are  prohibited  from  bandUng.  The  Annour  Grain  Corponi- 
tlou  Is  not  one  of  the  defendant  corporations,  bo  that  it  Is  not  problbited  from 
handling  grain.  And  the  Individual  defendants  In  paragraph  4  are  prohibited 
from  Owning  more  than  49  per  cent  of  the  stock  in  corporations  handling  the 
first  10  sets  of  Items,  but  not  the  last  three  sets  of  items.  And  grain  Is  among 
those  last  three,  so  that  the  decree  does  not  affect  the  Armour  Grain  Co.  in  an; 
way;  It  does  not  affect  cereals  and  grain  and  miscellaneous  articles,  except  so 
far  as  x)aragraph  3  of  the  decree  is  concerned,  which  pertains  to  the  dlstrlbutloa 
of  those  commodities  through  tbe  branch  houses  and  route  csrs  of  the  packers. 

The  Chairmas.  Well,  Is  not  that  same  thing  true  of  Libby,  McNeill  &  LlbbjT 

Mr.  DuRAND.  That  Is  also  true  of  Llbby,  McNeill  4  IJbby,  and  also  of  Austin, 
Nichols  &  Co.  Libby,  McNelU  4  Llbby  are  very  large  factors,  I  think,  in  the 
wholesale  grocery  business  of  this  country.  Tbe  Austin,  Nichols  Co.,  before  th* 
Wilson  grocery  Interests  were  turned  into  it,  had  the  reputation  of  being  the 
largest  wholesale  grocery  company  in  this  country. 

Now,  to  that  is  added  all  the  business  of  Wilson — all  tbe  business  that  Wilson 
had.  In  addition  to  the  fruits  and  otber  commodities,  and  all  that  Is  controlled 
in  that  way. 

If  I  may,  I  will  scbmit  this  table,  wbtch  also,  whererer  we  had  tbe  flgnres  for 
the  period  it  shows,  shows  the  figures  for  those  years  and  the  percentages  of 
the  increase  during  those  years.  I  will  refer  to  that  percentage  of  Increase 
later. 

Tbe  Ghaibmar.  Tbe  table  may  go  In  the  record. 

(The  table  Is  aa  followa:) 
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Mr.  DimAND.  Besides  what  we  know  of  the  packers  In  these  unrelated  lines, 
we  hHve,  of  course,  the  artniment  f>f  the  country's  esperlence  with  them  tn  other 
lines — in  poultry,  bntter,  chefse,  eggs,  lard  substitutes,  and,  primarily,  in  meats 
and  live-atoclc  products. 

Now,  If  the  committee  desires  and  thinks  It  will  be  pertinent,  1  will  submit  a 
list  of  the  companies  controlled  by  the  packing  oompanles  or  by  individual  de- 
fendants which  were  found  by  the  Federal  Trade  Commlaston  to  be  handling; 
ttiese  varlons  unrelated  lines. 

The  Chairman.  We  would  like  to  have  It. 

Mr.  DimAND.  I  can  have  that  made  up.  And  I  (ran.  In  that  list,  indicate  the 
percentage  of  control  of  voting  stock  of  those  companies  which  Is  held  by  pack- 
ing interests,  indicating  how  much  1b  held  by  the  corporations  defendants,  how 
much  Is  held  by  the  tndlTldual  defendants,  and  how  much  by  the  noildefendant 
members  of  the  packer  families  and  nondefendant  employees. 

Judge  Hainer.  We  would  like  to  have  that  in  the  record. 

Mr.  DuBAtJD.  I  will  prepare  It. 

Now,  on  this  point  of  the  percentage  which  the  packers  control  in  these  nn- 
reiated  lines,  I  want  to  point  out  the  analf^ry  In  the  rapidity  of  development, 
to  Indicate  that  that  percentage  Is  not  material,  but  that  the  power  is  what  la 
material.  And  I  will  draw  this  analogy  from  the  South  American  packing 
plants. 

In  1907,  as  yon  will  And  from  a  statement  In  part  1  of  the  commission's 
report  on  the  meat-papklng  Industry,  Swift  A:  Co.  acquired  control  of  the  lA 
Platte  Cold  Storage  Co.,  with  a  slaughtering  plant  in  Argentina.  That  was  the 
first  advent  of  the  United  States  packers  In  South  America.  If  there  had  been 
a.  consent  decree  Involving  that  organization  In  1907,  and  its  modification  had 
been  proposed  on  the  ground  that  the  packers  had  but  one  plant  In  South 
America,  and  that  there  was  no  danger  of  monopoly,  we  would  have  a  situation 
somewhat  similar  to  the  case  here  proposed  of  the  packers  being  itermltted  to  go 
into  the  wholesale  grocery  business  again,  because  they  now  have  but  a  small 
percentage  of  the  wholesale  grocery  trade,  and  on  the  ground  that  there  Is  no 
monopoly. 

Wliat  happened,  however,  In  South  America?  Swift  having  gone  in  in  1807 
and  acquired  a  single  plant,  by  1900  the  packers  had  42  per  cent  of  the  exports 
of  beef  from  Argentine  and  Uruguay,  and  by  1916  they  had  60.4  per  cent 

This  is  what  happened  within  nine  years. 

The  Chaibuan.  That  Is  merely  on  exportation? 

Mr.  DuRAND.  Yes ;  we  do  not  have  any  data  on  the  local  trade.  But  this  is 
the  figures  on  the  export  of  quarters  from  the  Argentine  and  Uruguay.  That  is 
what  it  amounted  to.    This  was  largely  export  to  Europe. 

Judge  Haineb.  They  have  not  been  restrained  from  exporting  meats  yet,  liave 
they? 

Mr.  DtiBAND.  In  South  America,  you  mean,  or  here? 

Judge  Hainer.  In  this  country. 

Mr.  DuRAND.  I  think  not.    I  iiave  not  heard  of  any  such  restraint. 

Judge  Haineb.  But  the  decree  does  cover  a  prohibition  in  the  exportation  of 
these  unrelated  lines? 

Mr.  DuBAND.  Yes,  sir. 

Judge  Hainer.  Is  that  economically  sound?  Is  that  contained  in  your  dis- 
cnsslou  ? 

Mr.  DiniAND.  I  rather  anticipated  a  question  like  that,  Judge. 

Judge  Hainer.  You  are  very  Interesting  and  we  would  like  to  have  you  dis- 
cuss it. 

Mr.  DOBANn.  You  asked  that  of  the  other  witnesses  when  they  got  through, 
and  I  rather  expected  it  then. 

Judge  Haineb.  I  am  a  little  premature. 

Mr.  DiTBAND.  That  table  I  have  just  put  in  the  record,  with  Its  incomplete 
data  such  as  we  have  on  production  and  sales  of  unrelated  commodities,  shows 
the  rapidity  of  development  along  those  lines.  And  I  will  pick  out  from  this 
little  table  the  percentatges  of  increase  shown  by  the  meat  packers  in  a  short 
period  of  time,  as  shown  by  that  total,  so  that  you  will  have  them  all  together. 
This  table  shows  the  company,  the  commodity,  the  period  of  time,  the  percent- 
age of  Increase,  and  the  basis  on  which  that  percentage  was  calculated, 

Libby,  McNeill  &  Llbhy,  on  pineapple,  from  1915  to  1918,  increased  253  per 
cent;  this  Is  based  on  sales  tonnage. 

Libby,  McNeill  &  LIbby,  on  canned  fruits  other  than  pineapple,  from  1915  to 
1918,  increased  60  per  cent ;  this  is  based  on  sales  tonnage. 
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Llbbf,  McNrfll  ft  Llbbjr,  on  canned  and  dried  frulta,  toUl  from  1915  to  1918, 
iDCreased  IIS  per  cent ;  bas^d  on  sales  tonnage. 

Armour  &  Co.,  on  canned  and  dried  fruits,  total  from  1916  to  1918,  Increased 
1,1S2  per  cent;  based  on  money  sales. 

That  probably  is  not  fair  without  giving  what  the  figures  were.  The  Sgnre 
In  1816  was  nine  thousand  and  odd  dollars,  and  In  191S  it  was  fire  million  and 
odd  dollars,  or  1,1S2  per  cent. 

LIbby,  McNeill  &  Libby,  preserrea,  1915  to  1918,  increased  195  per  c«)t; 
based  on  sales  tonnage. 

Armour  &  Co.,  preeervea  and  soda  fountain  supplies,  from  1916  to  1913.  tlie 
figures  show  more  than  treble  In  1918  over  1916,  but  the;  are  not  quite  com- 
parable, as  explained  in  a  footnote. 

Wilson  &  Go.  (Inc.),  condiments  and  preserves,  1919  to  1918,  increased  629 
per  cent ;  based  on  sales  tonnage. 

Llbb;,  McNeill  ft  Libby,  condiments,  1916  to  1918;  the  pickle  butfnesa  in- 
creased  64  per  cent:  the  ollvea  870  per  cent;  catsup  210  per  cent;  mustard  247 
per  cent ;  and  the  total  Increase  on  condimentii  was  127  per  cent ;  based  on  sales 
tonnage. 

Ubby,  McNeill  ft  Libby,  salmon  canning,  1916  to  1918,  increased  96  per  cent ; 
based  on  sales  tonnage. 

Armour  &  Co.,  canned  and  dried  fish,  1917-18,  Increased  33  per  cent ;  based  od 
sales  tonnage. 

Libby,  McNeill  ft  Libby,  vegetables,  canned  and  dried,  total  191^1918,  in- 
creased 137  per  cent. 

Libby,  McNeill  ft  Libby,  Pacific  coast  plant,  asparagus,  1916  to  1918,  increased 
146  per  cent;  based  on  salee  tonnage;  kraut,  1916  to  1918,  increased  24  per 
cent;  based  on  sales  tonnage. 

Swift  ft  Co.,  sqnash,  191^17.  Increased  75  per  cent ;  based  on  sales  tonnage. 

Armour  ft  Co.,  grape  Juice,  1916  to  1918,  Increased  85  per  cent;  based  nn 
rales  tonnage. 

I  wlU  put  this  table  in.  if  agreeable,  Mr.  Chairman. 

The  Chaibhar.  It  may  go  It.  of  course. 

(The  table  referred  to  Is  as  follows:) 


Compuiy. 

Ferind. 

pct- 

Basis. 

LlbbT.MeNelUAUbbT 

1 

tais-mfl 
lM8-i018 

IMS-mS 

leis-ing 

iSs^ieis 
iflia-iws 

263 
247 

1 

7S 

^i,r^- 

dumKrfiuiuotbnthkniiuean^ 

s^ 

IJbbr,McNalllAUbby 

Sales  MouaKe- 

S^.™""      

(^c.-:^  plant,. 

Vegettblta,  cwinort  and  dried,  total 

SS: 

impOTBble.    Uoney  sales  In  IBIS  (or  braadi  hmiscs  oaty:  (or  IDIS 

Mr.  DURAND.  Now,  In  the  table  referred  to  there.  In  addition  to  the  above 
cases  of  Increase,  there  ore  certain  items  In  which  the  reports  to  the  commis- 
sion showed  decreases  in  the  handling  of  certain  articles  by  some  of  the  packers. 

Those  are  listed  here,  as  follows  r  We  give  the  company,  commodity,  period 
of  years  covered,  percentage  of  decrease,  and  the  basis. 

Libby,  McNeUl  ft  Libby,  condiments,  vinegar,  In  the  period  of  1915  to  1918. 
decreased  47  per  cent,  based  on  the  sales  tonnage. 
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Of  course,  the  toanage  basis  is  tbe  far  fairer  way,  because  thai  nitee  you  the 
quantity,  and  tbe  other  changes  with  the  price,  which  was  going  up.  of  course, 
during  the  war  period. 

Swift  &  Co.,  peas,  1917-18,  decreased  93  per  cent,  based  on  the  sales  tonnage. 

Swift  &  Co.,  sweet  potatoes,  1915-1918,  decreased  16  per  cent,  based  on 
the  sales  tonnage. 

Swift  &  Co.,  condiments,  1915-191S,  decreased  57  per  cent,  based  on  sales 
tonnage. 

Swift  &  Co.,  splnacb,  1915-1918,  decrensed  89  per  cent,  based  on  sales  tonnage. 

Swift  &  Co.,  com,  1917-18,  decreased  93  per  cent,  based  on  sales  tonnage. 

Now,  those  are  the  figures.  I  do  not  have  any  explanation  of  them.  I  do  not 
know  why  the  decreases  came  about,  but  those  are  the  figures  that  were  turned 
In  to  us.    If  agreeable.  I  can  put  this  table  in  the  record. 

The  Chaibman.  It  may  be  inserted  In  the  record, 

(The  table  referred  to  is  as  follows:) 


comply. 

Commiidily. 

Period. 

H" 

Basis. 

Llbby,  McN^  ii  L[bby 

PUM , 

1WS-I»18 

.1 

Sales  tonnkge. 

Mr.  FuLLEB.  Now,  as  to  the  attitude  and  purpose  of  the  packers  in  going  Intu 
the  unrelated  lines,  in  considering  the  proposal  that  the  decree  be  modlQed  to 
permit  the  packers  to  reenter  into  these  unrelated  foods.  It  !s  well  to  observe 
tbe  attitude  of  mind  with  which  tbe  packers  were  proceeding  In  this  field  at 
the  time  the  Federal  Trade  Commission  made  Its  investigation. 

The  policy  of  the  packer  operations  in  other  lines  in  the  past  has  been  the 
control  of  markets,  both  those  in  which  they  buy*  and  those  in  wbicli  they  sell, 
and  monopolizing  those  lines  of  business,  or  exerting  a  preponderating  influence 
therein.  "  Volume "  is  their  motto,  and  volume  only  because  volume  means 
control. 

Now,  to  permit  the  entry  of  the  packer  interests  Into  any  unrelated  lines  of 
business,  knowing  the  methods  that  they  are  accustomed  to  employ,  from  their 
history  in  other  lines  of  business,  is  equivalent  to  recognising,  sooner  or  later, 
we  believe,  their  monopoly  of  those  lines. 

Wh&i  I  say  a  monopoly  I  do  not  mean,  of  course,  100  per  cent.  There  Is  no 
reasonable  person  who  expects  tbat  to  happen,  but  a  substantial  dominance  of 
the  trade. 

It  is  safe  to  say  that  unless  the  packers  saw  some  prospect  of  a  large  business 
in  those  lines,  in  fact,  dominating  tbe  business,  they  would  hardly  want  to  go 
into  It.  That  ha  been  their  history.  That  having  been  their  methods  in  other 
lines  In  the  past,  there  Is  no  other  way  of  Judging  the  future. 

Now.  how  one  thing  leads  to  another  in  their  operations  you  can  see  from  a 
letter  like  this,  in  which  Mr.  Louis  F,  Swift  makes  Inquiry  about  facilities  tor 
making  macaroni  and  spaghetti.  At  this  time  Swift  controlled  99  and  a  frac- 
ton  per  cent  of  the  stock  of  Libby,  McNeill  &  Llbby. 

Tbe  latter  is  dated  August  31, 1917,  and  la  as  follows  (reading)  : 

AuouST  30,  1917. 
Mr.  W.  F.  BuRBOuoH, 

Libby,  McKeiU  d  lAhby,  Vnited  States  Yards,  Chicago. 

Dear  Sib;  Have  you  ever  considered  making  macaroni  and  spaghetti?  I 
suppose  it  would  have  to  be  some  place  where  there  is  good,  clear  atmosphere — 
which  would  not  be  the  stockyards — and  also  where  there  was  cheap  flour. 

I  suppose  you  have  plenty  of  places  of  this  kind  at  either  your  milk  or 
vegetable  plants. 

Louis  F.  SwDT. 

Then,  L.  F.  Swift  s«)ds  this  to  his  brother,  Edward  F.  Swift,  with  this 
notation : 

"  Do  you  approve  this  letter?  L,  F.  S." 
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Another  letter,  dat«d  Cblcago,  September  11,  1917,  as  follows  (readioK) : 
Ghicaoo,  September  11, 1917. 
Mr.  L.  F.  Swift, 

Swift  <t  Co.,  VfUted  SttUes  Yards,  Chicago. 

Dbab  Sib:  Rcrerring  to  your  memorandum  of  the  30th,  we  have  never  consid- 
ered making  macaroni  and  apaghetti.  but  I  am  having  one  of  our  men  inveitl- 
gate  It  and  will  report  to  jaa  later. 
Youra  truly, 

W.  P.  Bttbbows. 

Now,  among  the  unrelated  commodities  that  the  Swift  interests  were  gtndy* 
Ing  at  that  time  were  tuna  fish  and  eardinea.  E^rly  in  1915  they  made  a 
survey  of  that  industry  and  found  it  attractive.  Some  organization  work  had 
already  been  done  and  an  agreement  on  prieea  hail  been  reached  by  those 
In  the  industry,  if  we  can  believe  what  they  have  told  ua  In  thU  correspond- 
ence, but  the  output  of  that  year,  1915,  was  too  large,  so  tt  was  felt  by  ti» 
Swifts  It  was  better  to  let  it  "  run  along  for  a  year  or  two."  when  "  euine  of 
them  may  t>e  tired  of  the  business  and  willing  to  get  out  of  It  cheap." 

Then,  In  the  year  1917.  as  the  letters  show,  the  matter  was  taken  up  again 
when  the  fish-canning  industry  of  southern  Callfomla  alone  was  estimated  at 
112,000,000.  That  the  Swift  interests  did  not  enter  this  tuna  flsh  Industrj 
was  apparently  due  to  the  fact  that  they  wanted  to  get  into  the  vegetable 
Industry  first. 

Judge  Haineb.  la  that  from  a  letter? 

Mr.  DuBAttD.  Those  are  my  comments.  Now  I  want  to  read  the  letter.  Mr 
comments  come  before  reading  the  letter.  That  is  what  I  am  basing  my  re- 
marka  on. 

Judge  Haineb.  Oh,  yea. 

Mr.  DuKAND.  The  letter  is  as  follows — QilB  la  from  W,  F.  Burrows  to  Mr. 
L.  F.  Swift,  of  Swift  &  Co.,  United  States  yards,  Chicago,  on  the  subject  of 
canning  tuna  flsh. 

The  letter  is  as  followa  treading] : 

"  Chicaoo.  March  10.  1915. 
"  Canning  tuna  flab. 
"  Mr.  L.  P.  SwUT, 

"Swift  d  Co.,  United  States  Tardt,  Chicago. 

"Dbab  Sib:  The  following  report  I  received  yesterday  from  the  American 
Key  Can  Co.,  who  keep  In  close  touch  with  all  the  canning  industries  in  ihe 
countrjr: 

" '  There  are  in  the  bualneaa : 


Dun  quota. 

^:SSg:S^, 

• 

D„n^^q„„t,. 

M,-S? 

"  'The  latter  three  companies  are  new,  formed  for  1915. 

"  *  In  1914  there  were  325,000  cases  of  tuna  flsh  packed,  and  practically  all 
marketed  except  a  few  ones  flat  In  packers'  hands  and  dealers, 

"  'All  the  tuna  packers  have  formed  an  association  for  the  selling  of  their 
gooda,  and  Mr.  Prank  Van  Camp  la  the  secretary.  The  new  plants  are  not 
members. 

"'The  business  was  started  about  five  years  ago,  and  gradually  increased 
until  1913  when  the  pack  was  about  150,000  cases,  and  1914.  325,000  ca«a. 
The  spedflcations  for  cans  placed  this  year  by  all  packers  amount  to  38,600,000 
cans  or  840,000  cases.  This  Includes  potted  tuna,  to  be  packed  In  a  quarter- 
pound  can. 
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"  '  The  tuna  flah  has  white  and  dark  meat.  In  abont  equal  proportloiM.  The 
-white  meat  ifl  used  for  the  canned  tana,  and  the  dark  meat,  which  has  formerlj' 
been  used  as  fertilizer,  will  be  ntllized  for  the  potted  tima. 

"  They  have  been  selling  four  dozm  to  the  case.  ouea.  at  $6  per  case,  c.  i.  f., 
New  Xork,  less  5  and  H  per  cent  and  label  allowance;  and  the  half-pound 
size,  font  dozen  to  case,  at  $4,  same  allowance. 

" '  The  estimated  cMt  at  the  factory  was  given  me  while  there  as  $2.25  per 

" '  The  one-pound  fiats  are  the  hard  sellers,  and  the  bulk  of  the  pack  and 
demand  ie  for  half-pound  flats.  This  is  occasioned  by  the  fact  that  the  flah 
Is  rich  and  the  quantity  in  the  one-pound  can  Is  too  lar^.  The  paciceis  want 
to  sell  the  large  cans,  as  they  show  a  greater  profit,  If  they  can  sell.' " 

That  is  apparently  quoted.  If  I  can  follow  the  letter,  from  the  American 
Key  Can  Co.  This  which  follows  is  apparently  by  Mr.  Burrows  himself.  [Con- 
tinuing reading:} 

" '  tiBst  year  the  packers  that  are  now  m  the  business  were  trying  to  con- 
solidate ' " 

Judge  Haineh  (interposing).  Are  you.  reading  from  a  copy  of  a  letter,  or 
some  one's  statements? 

Mr.  Dl'rand.  No  ;  it  is  a  copy  of  the  letter.  This  is  a  copy  of  an  original 
letter  which  we  found  In  the  flies  of  Swift  &  Co.,  and  of  which  we  made  a 
«opy,  and  this  Is  a  copy  of  that  copy. 

Judge  Haineb.  This  Is  one  whole  letter? 

Mr.  DusASD.  Yes;  this  is  one  whole  letter.    [Continuing  reading:] 

" '  Last  year  the  packers  that  are  now  In  the  business  were  trying  to  con- 
solidate and  get  some  one  to  back  them.  Mr.  Doming,  of  Deming  &,  Oould,  was 
asked  to  come  in  and  furnish  the  money  and  he  declined.  Also  a  man  in  Xios 
Angeles  (I  do  not  know  his  name)  a  friend  of  Frank  Kinsey,  of  the  American 
Key  Can  Co.,  was  asked  to  come  In  and  form  a  company,  and  he  declined. 
-  Now  they  have  Frank  Van  Camp,  who  used  to  be  with  the  Van  Camp  Co.  at 
Indianapolis,  and  you  will  notice  he  has  a  small  plant  They  have  formed  an 
agreement  on  the  prices  the  goods  are  sold  at  and  the  price  to  be  paid  for  flab. 
I  do  not  know  whether  this  is  legal  or  not—probably  not;  they  may  be  called 
down  by  the  Government, 

"  ■  You  will  notice  the  Increased  pack  this  year  of  500,000  cases.     I  woQid 
■say  a  large  proportion  of  this  will  be  potted  tuna,  and  I  think  they  will  have  a 
Jiard  time  to  s^  it,  Judging  from  the  experience  the  Bastport  canners  have  had    , 
trying  to  put  potted  sardines  on  the  market. 

" '  I  find  in  looking  over  the  companies  that  are  in  this  business,  their  bank 
accounts  do  not  seem  to  be  increasing,  and  more  or  less  of  them  huve  been 
wanting  to  sell  out;  but  if  you  would  like  to  have  us  investigate  I  will  send  one 
•of  onr  salmon  men  from  Seattle  to  look  into  it. 

" '  Judging  from  the  appearance  now,  it  looks  to  me  as  though  it  would  be 
much  better  to  put  more  money  Into  the  salmon  business  and  let  the  tuna, 
business  run  along  for  a  year  or  two.  I  think  with  the  increased  pack  this 
jear  they  are  going  to  have  more  or  less  trouble  selling  it,  and  some  of  them 
may  be  tired  of  the  business  and  willing  to  get  out  of  it  cheap. 
"  '  Yours  truly, 

"  '  W.   r.  BUKROWS.'  " 

Here  is  a  letter  in  October  16,  1917,  two  years  later,  on  the  same  subject, 
rrtils  is  also  by  W.  F.  Burrows  on  the  subject  of  tuna  fish,  also  sardines. 

The  letter  is  as  follows  [reading] : 

"  Ghicaoo,  Octolter  16,  ISn. 
^'Tuna  fish  (also  sardines). 
"  Mr.  L.  P.  Swift, 
"  Mr.  Edwakd  F.  Swift, 

"  Steitt  t£  Co.,  United  State*  Yards,  Chicago. 

"  Dkab  Sibs  :  The  total  pack  of  tuna  this  year  will  probably  exceed  (packed 
in  cases,  48  cans  to  the  case)  500,000  cases. 

"  The  pack  for  the  last  five  years  has  been  as  follows : 

i9i« 370,  ooa 

1915 340,000 

1914 820.000 
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"  Toaa  an  can^t  wltli  a  liook  and  Una,  and  It  would  aeaa  that  Boooer  or 
later  some  plan  would  l>e  doTiwd  whereby  ther  conld  be  cangbt  In  traps  or 
nets.  Tbe  supply  seema  Inexhaustible.  They  are  not  caught  daring  the  qnwn- 
ing  Beaeon,  and  only  mature  flab  are  taken.  The  United  States  Bureau  of  Fish- 
erlea  are  on  record  that  there  la  no  possible  chance  of  the  anpply  of  flsb  being 
deleted  so  long  as  they  are  caught  with  liook  and  line. 

"  The  supply  of  tuna  Is  the  most  dependable  in  the  waters  around  Long 
Beach,  Wilmington,  and  San  Pedro,  Calif.,  although  there  are  some  tuna,  also 
sardine  factories,  In  San  Diego. 

^"An  effort  U  alBo  being  made  by  southern  California  canaers  to  can  yellow- 
tall  mackerel,  barracuda,  eea  bass  and  rock  cod,  but  the  canning  of  sardines  has 
assumed  large  proportions,  and  It  Is  the  opinion  of  our  Mr.  Fay  " 

I  think  iSt.  Fay  la  R.  F.  Fay,  of  Swift  &  Co.,  tbeir  transportation  manager 
Icontluuing  reading] : 

"  nnd  it  Is  the  opinion  of  our  Mr,  Fay  that  the  sardine  Industry  le  more  im- 
portant than  any  of  these,  Including  tuna. 

"  If  we  should  go  Into  the  tuna  pecking  bufdness  It  would  be  with  the  idea  of 
also  [tacking  sardines  In  southern  California, 

"  In  1916  about  600,000  cases  of  sardines  were  canned.  In  1&17  the  pack  will 
reach  2.000,000  cases,  provided  they  can  be  sold.  The  waters  abound  in  sordines 
and  packers  feel  they  will  have  no  difficulty  In  getting  a  supply  of  sardines  to 
take  care  of  all  the  orders  they  can  get. 

"  Both  the  packs  of  tuna  and  sardines  In  southern  California  need  standardis- 
ing, as  tbere  are  many  cnnnerles  which  have  sprung  up  rapidly,  end  a  good 
many  ideas  are  being  expressed  In  the  Individual  packs.  Understand  Mr. 
Oorrell,  of  the  National  Canners'  Association,  Is  now  on  his  way  to  California  to 
standardlEe  these  packs. 

"  We  had  our  Mr.  Fay  Investigate  the  packing  of  tuna  in  southern  California, 
and  In  talking  with  Mr.  Houssels,  president  of  tbe  Long  Beach  Tuna  Packing 
Co.,  Mr.  Houssels  offered  to  sell  his  plant  and  equipment  for  SBO.OOO.  Upon- 
receipt  of  Mr.  Fay's  report  1  sent  Mr.  larraon  to  investigate  further,  and  I 
inclose  herewith  copy  of  a  telegram  received  from  Mr.  Larmon. 

"  Mr.  Fay  says  the  value  of  the  products  of  tbe  flsh-canning  industry  of 
southern  California,  Including  by-products.  It  Is  estimated  will  reach  $12,000,000 
this  year. 

"  It  seems  to  me  there  Is  an  opportunity  to  make  some  money  In  the  tuna  Ssh 
business  and  sardine  business,  and  1  would  be  perfectly  willing  to  tackle  it.  If 
we  did  not  have  so  many  other  Irons  in  the  fire,  and  were  not  spending  so  much 
money  In  other  plants. 

"Also,  Mr.  McDougall  and  I  agree  that  we  would  like  to  get  Into  the  vegetable 
buBlness  before  we  go  Into  the  tuna  or  sai-dlne  business,  but  I  would  like  your 
opinion  on  this. 

"  Yours  truly, 

"  W.    F.    BURBOWS," 

Here  is  a  letter  dated  Chicago,  October  17,  1917,  from  Mr.  Louis  F.  Swift  to 
Mr.  Burrows,  as  follows  {readinKi : 

Chicaoo,  October  17. 1917. 
Mr.  W.  F.  BtjRBOwe, 

lAttbv,  McNeUt  A  Libby,  Union  Stock  Yard*,  Chicago. 
Deab  Sib:  Answering  yourS'Of  October  16: 

I  agree  with  you  that  the  vegetable  business  comes  ahead  of  the  tuna  business. 
Yours  respectfully, 

LoxJis  F.  Swift, 

The  Swltt  people  were  already  In  the  salmon  canning  business  and  In  dis- 
tributing salmon.  A  factory  not  owned  by  them  paid  a  commission  of  10  per 
cent  for  handling  Its  output,  but  this  was  not  enough ;  they  wanted  the  manu- 
facturer's profit  also.  And  we  have  r  record  from  this  letter  that  Wilson  &  Co. 
were  also  trying  to  buy  the  same  plant.  This  was  January  16,  1918.  This  letter- 
Is  not  signed,  but  the  initials  are  "  W.  F.  B.,"  which  I  take  to  be  W.  F.  Burrows. 
The  letter  is  as  follows  [reading] : 
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TUNA  CANNING  AKD  COTI>  STOKAGE  CO.  CANNEBT. 

Chicago,  Jannary  16, 1918. 
Mr,  Edwabd  F.  Swift, 

,     Sieift  dc  Co.,  United  Statet  TarA,  CMcago. 

Deab  Si«s  :  We  have  been  handling  the  output  of  this  cannery  on  a  10  per 
cent  commission  for  the  last  four  or  five  years,  and  we  have  tried  from  time  to 
time  to  buy  out  this  cannery,  which  belongs  to  Jno.  L.  Carlson. 

They  pack  principally  pinks  and  chums.  We  bave  no  plants  In  that  district. 
and  we  need  pinks  and  chums  to  sell  along  witb  our  red  salmon,  and  we  would 
like  to  bave  the  manufacturer's  profit 

We  have  the  privilege  of  selling  this  salmon  this  year  if  the  Food  Administra- 
tion In  Wa^lngton  wlU  allow  us  to  sell  on  a  10  per  cent  commission,  but  It  is 
a  question  whether  they  will  allow  us  to  do  it.  It  may  be  necessary  to  sell  it 
on  a  5  per  cent  commission,  as  brokers  are  not  allowed  to  make  such  a  large 
profit. 

We  know  there  has  been  enough  profit  In  the  business,  that  It  will  pa}>  us  to 
buy  this  plant.  We  fiud  that  we  can  buy  It,  that  is  the  cannery,  boats,  pile 
driver,  equipment,  and  buildings  at  $183;500  or  thereabouts.  We  feel  that  this 
may  be  a  little  exceealve,  but  it  Is  about  the  best  we  can  do. ' 

We  also  know  that  Wilson  Packing  Co.  has  been  trying  to  buy  tbis  plant. 

I  realize  that  we  want  to  go  slow  In  regard  to  future  Investments,  bnt  I 
think,  and  Mr.  Lannon  agrees  wltb  me,  that  we  should  not  let  this  property 
slip  through  our  hands,  as  It  is  one  of  the  best  located  In  SoDtbeastern  Alaska 
and  packs  100,000  cases  per  year. 
Tours  truly, 

W.  F.  B. 

Then  here  I  bave  a  note  to  W.  F.  B.  signed  E.  F.  8.,  which  I  take  It  Is 
Edward  F.  Swift,  the  note  being  as  follows  [reading]  > 

"  W.  F.  B, :  If  you  think  best  to  buy  Salmon  Cannery  you  wrote  me  about, 
100,000  cases  capacity,  and  can  buy  same  at  reasonable  price,  satisfactory  to 
go  ahead. 

"  E.  F.  8. 

"  Espect  to  be  away  until  Thursday,  January  21,  1918." 

Judge  Haineb.  Chicago? 

Mr.  DuEAND.  There  is  no  place  given  In  the  date  line. 

Jtidge  Haineb.  I  suppose  that  Is  a  copy? 

Mr.  DuKAHD.  It  was  addressed  at  Chicago  on  the  16th,  and  he  answered  on 
tbe  2l8t. 

Now,  W.  F.  Burrows,  writing  to  the  Swifts,  indicates  that  there  was  roal 
competition  among  the  packers  in  acquiring  an  interest  In  the  canning  of  vege- 
tables In  this  letter  [reading] : 

Chicago,  July  18,  1917. 
Mr,  L.  F.  SwuT, 
Mr,  Edwabd  F.  Swift, 

Swift  d  Co.,  Union  Slockyardt,  Chicago. 

Deab  Sibs:  Wilson  &  Co.  have  bought  nine  factories  from  Grafton  Johnson 
Co.,  vegetable  packers,  which  pack  the  following;  Corn,  peas,  tomatoes,  pump- 
kin, squash,  succotash. 

The  factories  are  located  at  Greenwood,  Shelbyvllle,  Franklin,  Whlteland, 
Tipton,  and  Anderson,  Ind. ;  the  others  In  Michigan  and  Wisconsin.  The  con- 
sideration was  said  to  be  $500,000. 

They  seem  to  be  getting  into  outside  business  as  fast  as  possible. 

I  think  we  shall  have  to  go  more  into  the  canning  of  v^etables  right  away. 
Yours  truly, 

W.  F.  BUBBDWS. 

"  Copies — LFS,  EF8,  CHS,  GFS,  Jr.,  LAC,"  who  was  L.  A.  Carton,  treasurer 
of  Swift  &  Co.  And  the  words  "  Santg  Barbara  "  la  here,  presumably  referring 
to  Santa  Barbara,  Calif. 

Now,  the  conclusion  "  in  a  nutshdl " — I  am  quoting  that  from  Mr.  Bur- 
rows— Is  to  go  In  for  big  lines,  and  cover  the  whole  field — Colorado  for  pickles 
and  Utah  for  tomatoes  and  pees.  That  Is  shown  by  this  letter.  I  think  I  said 
it  was  Mr.  Burrows's  idea.    It  seems  ta  have  been  Mr.  I.,armon's  idea.    Mr. 
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Larmon  was  one  of  the  aMlBtauU  in  Swift  &  Co.'b  office.    The  letter  Is  as  fol- 
lows [reading] : 

Septeubek  4,  1&17. 
Mr.  W.  r.  BtJBBowB. 

Dear  Sir:  I  went  over  Colorado  veir  catsfally;  also  Utah.  My  condnsions 
m  e  nutshell  are  that  we  should  eater  Colorado  for  next  season  for  a  big  line 
of  pickles,  possibly  12  salting  stations,  and  for  the  first  year  ship  the  pickles 
East.  Heiaz  is  In  there  this  year  with  seven  salting  stations,  and  I  think  he  will 
get  more  to  the  acre  than  we  will  In  Michigan,  although  it  may  be  a  little  early 
to  make  this  prophecy. 

As  regards  Utah,  I  feel  that  we  shoald  get  In  there  for  next  year  for  tomatoes 
and  peas.  In  about  four  weeks  we  should  have  somebody  In  the  field  in  both 
places  making  a  full  investigation  and  report  and  signing  up  acreage  for  all 
tliree  commodities. 

I  have  some  general  detailed  information  pertaining  to  these  suggestionE 
\vhlch  la  availubie  should  you  want  It. 
Tours  very  truly, 

Fhiup  Lauiok. 

LFS 

Please  note.    Have  you  any  suggestions? 

W.  P.  B. 
W.  P.  B.: 

Tes !  I  agree. 

L.  F.  S. 

Mr.  Louis  F,  Swift  doubts  whether  they  can  decrease  expenditures  at  Salt 
Lake  City,  and  looks  out  for  a  more  favorable  location— Colorado  and  Utah— 
the  best  places  for  vegetable  canneries.  That  is  shown  in  this  letter.  Now, 
where  I  put  my  little  notations,  they  do  not  stand  as  against  what  the  letter 
shews.  , 

The  letter  I  refer  to  is  as  follows  Ireadlng]  r 

NovEUBER  22,  I&IT. 
Mr.  Edward  F.  Swift  : 

Referring  to  the  attached,  there  Is  the  question  of  $36,000  Investment  in  a 
fruit  and  vegetable  cannery  In  Colorado ;  also  the  question  of  $250,000  invest- 
ment In  a  fruit  and  vegetable  cannery  in  Salt  Lake  City,  which  includes  a  new 
catchup  plant,  eventually  (100,000). 

From  the  fact  that  Libby.  McNeill  &  Ubby  have  no  vegetable  canneries  in 
Colorado  or  Utah,  and  It  Is  a  well-known  fact  that  they  are  the  coming  location 
of  the  Vhole  ITnlted  States  of  America  for  this  class  of  business,  I  am  In  favor 
of  starting  as  above  outlined,  unless  It  is  found  practical  to  decrease  the  ex- 
penditures In  some  manner  of  the  Salt  Lake  City  one,  but  I  doubt  this. 

I^uia  F.  Swift. 

Here  ere  a  series  of  letters,  showing  the  Swifts  planning  to  go  Into  the  pine- 
apple bu^ness  on  a  large  scale,  which  they  subsequently  did,  and  you  notice 
tliey  go  back  to  the  source,  the  pineapple  plantation.  The  first  letter  Is  as 
follows  [reading] : 

"  CeiCAOO,  January  5, 1917. 
"  Mr.  LoDie  F.  Swift, 

"  Dear  Sib  :  Seferring  to  your  letter  of  January  5  in  regard  to  Llbby  being 
first  in  the  pineapple  business :  I  agree  with  you  that  it  is  not  material  whether 
they  are  first,  second,  or  third,  but  1  do  think  it  la  Important  that  they  get  their 
production  at  as  low  a  cost  as  anyone,  and  It  looks  as  if  whoever  got  this  Island 
would  be  able  to  get  much  lower  cost  pineapple  than  anyone  else  has  obtained 
up  to  this  time  on  account  of  it  being  peculiarly  suited  to  the  pineapple  business 
so  far  as  we  can  ascertain,  and  the  land  being  bought  at  h'  price  around  20  per 
cent  or  30  per  cent  of  what  it  would  cost  anywhere  else. 

"  I  am  favorable  to  sending  a  cattleman  or  anyone  else  to  check  up  the  live 
stock  end  of  It,  and  suggest,  provided  Mr.  Burrows  approved,  that  we  might 
send  a  Mr.  Brown  who  has  been  ranching  In  Utah  for  a  good  many  years  and 
la  a  brother  of  Lee  Brown,  and  whom  we  are  talking  about  hiring  as  a  planta- 
tion foreman ;  or  we  could  send  some  one  Mr,  [.eavltt  recommenda." 

Mr.  Leavitt  being  the  head  of  their  capital  buyera.     [Continuing:] 
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"Also  I  would  advise  for  consideration  asking  Mr.  Burrows  if  lie  thouglit 
Mr.  Dole,  of  the  Hawaiian  Pineapple  Co.,  or  anyone  else,  might  go  in  with  us 
50-50. 

"  Tours  truly, 

"  Edwabd  F,  Swist." 

The  next  letter  Is  as  follows  [reatllng] :  - 

Chicaqo,  May  IS,  1917. 
Messrs.  L,  F.  Swift,  Chabues  H.  Swipt,  G.  F.  Swift.  Jr., 

L.  A.  Carton  Bvilding. 

Dear  Sina :  I  Inolose  you  some  correspondence  and  statemwits  from  Mr.  Mc- 
Dougall,  vice  president,  and  Harry  Williams,  auditor,  LIbby,  McNeill  &  Libby, 
who  have  been  to  Honolulu  looking  over  the  plneaple  bnainesa, 

I  understand  in  a  general  way  they  found  the  Llbby  business  quite  satis- 
factory. 

They  now  come  In  with  a  proposition  to  buy  out  the  Hawaiian  Pineapple 
Co.,  and  then  consolidate  the  Hawaiian  Pineapple  Co.'s  business  with  the  Llbby 
business,  with  Mr.  James  D.  Dole  as  manager. 

I  also  inclose  a  comparative  statement  of  the  Libby  business  and  the  Hawaiian 
Co,  business,  and  have  no  doubt  the  Hawaiian  Pineapple  Co.  at  boob  value 
would  be  a  good  purchase. 

Think  the  only  way  to  purchase  would  be  to  buy  it  outright,  as  would  not 
want  to  deal  with  such  a  large  number  of  stockholders. 

The  boo)!  value  of  the  Hawaiian  Pineapple  Co.  as  of  January  1,  1B17,  la 
approximately  Sl.845,000,  being  buildings,  plantations,  etc.,  which  are  a  fixed 
investment  of  (969,000,  and  the  balance,  consisting  of  case,  finished  product, 
supplies  on  hand,  etc.,  ?876,000,  comprising  quick  assets. 
Yours  truly, 

(Penciled)  Edwabd  F.  Switt. 

(Separate  copy  to  each.) 

Did  I  make  that  clear,  that  the  book  value  of  the  Hawaiian  Pineapple  Co. 
as  of  January  1,  1917,  Is  approximately  S1,S45,000,  the  buildings,  plantations, 
etc.,  which  are  a  fixed  investment,  being  valued  at  $969,000,  and  the  balance, 
$876,000,  being  quick  or  liquid  assets? 

The  next  letter  is  Chicago,  May  26, 1917,  and  is  as  follows  [reading] : 

Cbicaik),  May  26,  1917. 
Louts  F.  Swift, 
Mr.  Edwabd  F.  Swift: 

Referring  to  yours  of  May  19,  Inclosing  correspondence  and  statements  from 
Mr.  McDougall,  vice  president,  and  Williams,  auditor,  Llbby,  McNeill  &  Libby, 
regarding  pineapple  business : 

It  looks  like  a  pretty  good  proposition,  which  seems  to  me  to  have  some  merit, 
and  1  would  think  should  have  favorable  consideration  and  discussion. 

It  seems  to  me  the  main  question  Is  how  efficient  management  we  are  reason- 
ably sure  of,  which  I  presume  you  are  in  as  good  or  perhaps  better  position  to 
Judge  as  any  of  the  rest  ot  us. 

Chables  H.  Swift, 

Then  there  are  notations  indicating  that  copies  go  to  various  other  persons 
in  the  organization. 

Now,  the  report  of  a  Federal  Trade  Commission  examiner  oD  Armour  & 
Co.'s  rice  business  Illustrates  the  power  that  such  an  organization  as  Annonr 
&  Co.  can  exert  by  breaking  Into  the  marketing  field  In  those  commodities; 
and  I  want  to  read  just  some  excerpts  from  this  agent's  report.  The  agent  was 
S.  W,  Tator.    He  says  [reading] : 

"  The  results  of  Armour  &.  Co.  transactions  in  rice  form  part  of  the  results 
of  the  department  known  as  '  Canned  Fish.  Canned  Vegetables  &  Miscellaneous 
Products,'     Grouped  under  this  department  are  found  such  products  as: 

"  1.  Canned  vegetables  of  all  hinds. 

"  2.  Table  condiments  such  as  chill  sauce,  horse  radish,  ketchup,  mustard,  etc. 

"  3,  Com  sirup. 

"  4.  Olives  ripe  and  cured. 

"  0.  Canned  and  dried  fish. 

"  6.  Sauerkraut, 

"  7.  Boiled  oatB. 
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"8.  Coffee. 

"9.  Raw  beans. 

"  The  profit  or  loss  of  this  department  resnlts  from  the  sale  of  all  of  these 
products  with  their  many  subdivisions,  and  as  a  result  It  would  be  Impossible 
to  det«7niDe  from  this  source  what  are  the  final  net  results  of  rice  transac- 
acUons." 

That  Is,  it  is  minsled  with  their  other  goods.  He  aaye  further  (continues 
reading) : 

"  My  experience  In  matters  of  this  Icind  leads  me  to  believe  that  Armour  & 
Go.  would  not  miss  the  opportunity  of  acqulrine  an  Interest  in  an  industry 
which  has  assumed  the  proportion  which  Involvea  the  handling  of  nearly 
20,000,000  pounds  of  rice  and  the  expenditure  of  about  $1,600,000.  It  must  be 
noted  also  if  their  own  statemeots  are  true  that  tbls  business  bas  grown  from 
nothing  a  year  ago  to  the  above  amount." 

That  is,  about  20,000,000  pounds  and  11,600,000  a  year.    (Continues  reading:) 

"  It  Is  a  good  Illustration  of  the  power  which  an  organization  like  Armour  & 
Co.  can  exert  over  any  industry  so  that  Jt  can  break  Into  the  marketing  field 
and  in  a  short  time  become  one  of  the  greatest.  If  not  the  greatest,  distributor 
direct  to  the  trade  of  a  commodity.  Armour  &  Co.  by  reason  of  its  hrandi 
houses,  car  routes,  and  other  selling  arrangements  has  ready  at  hand  the  ma- 
chinery to  enter  almost  any  field  where  food  products  are  involved,  and  to 
become  a  serious  competitor,  if  desired.  In  a  short  time." 

Now,  that  states  the  point  which  was  made  by  the  commission  In  Its  report 
regarding  Armour  In  his  rice  business.  Not  that  Armour's  rice  business  In  a 
ednf^  year  got  to  be  30  or  40  or  50  per  cent  of  the  rice  business ;  not  at  all. 
Bnt  that  year  one  dealer  In  one  year  could  approximate  to  the  stage  of  han- 
dling 20,000,IXX>  pounds,  and  a  million  and  a  half  dollars  a  year,  and  to  become, 
as  I  understand  they,  themselves,  are  inclined  to  think,  the  largest  rice  dealer 
in  the  country.  It  Is  that  power  which  enables  them  to  do  these  things  so 
rapidly  that  we  are  emphasizing.  It  is  true  that  that  20,000,000  is  a  small 
proportion  of  the  rice  buBluess  in  the  country. 

The  Chaikman.  If  that  is  a  good  place  to  discontinue,  Mr.  Durand,  we  will 
adjourn  at  this  time  until  to-morrow  morning  at  10  o'clock. 

(Whereupon,  at  4.05  p.  m.,  the  committee  adjourned  to  meet  to-morrow, 
Tuesday,  December  IS,  1921,  at  10  o'clock  a.  m.) 

TuESDAT,  Decembeb  13,  1921. 

The  committee  met  at  10  o'clock  a.  m.  In  room  704,  Department  o(  Commerce, 
pursuant  to  adjournment  oo  Saturday,  Hon.  Herman  J.  Galloway  (chairman) 
presiding. 

The  Chaibman.  We  will  come  to  order.  Mr.  Durand,  we  will  continue  hear- 
ing from  you. 

STATEKENT  OF  MK.  WALTER  T.  DXTBANI) — ^Kesumed. 

Mr.  Ditband.  Mr.  Chairman,  when  tbe  hearing  closed  yesterday  afternoon 
we  were  speaking  of  the  attitude  of  the  packers  in  going  Into  these  unrelated 
lines.  And  I  wanted  at  this  point  to  refer  to  page  207  of  part  2  of  the  com- 
mission's report  on  the  meat-packing  industry ;  a  section  on  the  effects  of 
bankers*  connection  with  the  packing  Industry-— that  Is,  the  eipanslon  which 
was  possible  for  Wilson  &  Co.  (Inc.)  following  the  reorganization  of  Sulz- 
berger &  Sons  Co.  into  Wilson  &  Co.  (Inc.)  through  the  underwriting  service 
of  the  prominent  New  York  bankers. 

The  report  says  [reading]  : 

"With  tile  support  of  the  banking  combination  participating  in  the  Wilson 
deal,  the  operations  of  Wilson  &  Co.  (Inc.)  can  be  extendt^  Into  virtually  every 
line  of  food  production  and  distribution  and  Into  branches  of  Industry  which 
are  entirely  unrelated.  An  indication  of  purpose  Is  given  In  the  following 
extract  from  a  letter  of  Thomas  E.  Wilson  to  Paul  D.  Cravatb  " — he  was  the 
attorney  for  Wilson  &  Co.  in  this  matter,  I  think,  or  for  Sulzberger  Sons  Co.— 
"  dated  April  15,  1916." 

That  is  the  extract  from  the  r^ort,  and  this  is  the  extract  from  the  letter 
referred  to  [reading] : 

"  I  feel  It  would  be  advisable  to  make  the  name  Wilson  &  Co.  rather  than  to 
nee  the  word  '  packing,'  and  this  name  would  be  accessible  in  Illinois  at  once." 
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That  is,  Mr.  Chairman,  they  were  considering  what  name  should  be  given  to 
the  reoi^anlzed  Sulzberger  &  Sons  Co.  They  wanted  the  name  "  WUson." 
and  the  name  "  Wilson  Packing  Co."  was  su^cested,  bat  that  name  was  already 
'  In  use  by  an  IHIdo^b  corporation.  Here  Mr.  Thomas  B.  WilBOn  su^ests  that 
they  practically  all  dropped  It.  except  the  Cudahy  people, 
in  the  letter  [contlnning  reading] : 

"  My  chief  reason  for  this  recommendation  Is  the  fact  that  we  are  planning 
now  for  the  future,  and  in  many  of  the  Hnes  along  which  we  will  want  to 
develop  there  Is  an  objection  to  the  use  of  the  word  *  packing'  in  the  corpora- 
tion nameJ  This  has  been  the  esperience  of  other  packers  and,  as  you  know, 
they  all  practically  dropped  It,  exc^t  the  Ondahy  people. 

"  There  Is  a  natural  prejudice  In  many  of  the  lines  toward  tlie  thougfit  that 
the  articles  are  manufactured  or  handled  by  meat  packers." 

I  have  heard  It  stated  by  a  wholesale  grocer  that  Ubby,  McNeill  &  Llbby 
markets  its  goods  through  the  wholesaien  e««Dt  when  It  markets  through 
Swift  &  Co.  to  retailers;  that  Is,  when  it  markets  to  Swift  &  Co.,  who  in  turn 
markets  to  retailers. 

Now,  here  Is  a  letter  from  Edward  P.  Swift  to  Louis  F.  Swift,  In  which 
there  is  a  pendl  memorandum,  evidently  by  Louis  F.  Swift,  and  which 
empharizes  his  optntou  that  a  Swift  branch  house  can  not  sell  both  to  jobbers 
and  to  retailers,  and  can  better  sell  to  retailers. 

This  is  dated  Chicago,  July  24,  1916,  and  is  as  follows  [reading] : 

"  Cbicaoo,  July  2-J,  1916. 
"  Mr.  L.  F.  Swift,  Blading. 

"  Dbab  Bbothbb:  Spokane  is  a  nice  <Hty  of  about  100,000  people,  313  miles 
from  Seattle  and  377  miles  from  Portland,  Is  in  a  good  agricultural  country, 
lias  cheap  water  power  and  several  lumber  mills,  and  is  the  principal  distributing 
center  for  this  part  of  the  country." 

I  omit  here  a  description  of  two  locally  owned  packing  plants  and  of  the  rail- 
roads that  serve  them. 

The  letter  then  goes  on  [continuing  reading] : 

"  Swift  &  Co.  have  a  nice  little  branch  house  here,  but  claim  the  local  compe- 
tition undersells  them  to  such  an  extent  on  pork  products  that  thf?  can  not  make 
any  money." 

That  iB,  the  local  packing  companies  undersell  them  to  such  an  extent  that 
they  can  not  make  any  money. 

The  letter  continues  [contlniiing  reading]  ; 

"  There  Is  a  new  manager  here,  Mr.  Blackburn,  transferred  from  Walla  Walla 
six  or  eight  months  ago,  who  Is  trying  to  build  the  business  up  on  quality  and 
price  so  that  the  branch  house  will  pay  out.  I  suppose  half  his  volume  is 
smoked  meats;  lard,  botb  pure  and  compound,  coming  second  In  volume; 
!<aU8age,  mostly  summer  sausage,  coming  third ;  soap  produce  and  Llbby's  goods 
making  op  the  balance. 

"  It  la  costing  him  about  10  per  cent  to  do  the  business,  which  looks  very 
high,  soap  and  Llbby  goods  being  about  the  only  things  he  is  getting  as  much 
as  10  per  cent  on. 

"  Looks  as  If  he  will  have  to  handle  more  specialties  U  he  makes  the  house 

■'  Would  like  to  consider  if  our  Spokane  house  could  be  a  distributing  center 
for  Llbby's  canned  fruits,  asparagus,  pineapple,  salmon,  etc.,  put  up  on  the 
Pacific  coast,  shipping  In  carload  lots  and  selling  both  to  the  wholesale,  Jobbing, 
and  retail  trade  in  this  section,  covering  a  territory,  say,  100  miles  west  and 
north  and  several  hundred  miles  south  and  east. 
"  Yours  truly, 

"  Edward  F.  Swift." 

Now,  on  that  letter,  as  we  found  it  fn  the  flies,  there  were  these  pencil  nota- 
tions, presumably  by  Mr.  Swift  On  the  phrase  "  wholesale.  Jobbing  " — that  is, 
on  the  question  of  whether  they  could  sell  both  to  the  wholesale  and  Jobbing 
trade,  Mr.  Swift  has  an  annotation  of  "  no,"  and  on  the  one  "  retail "  he  has 
added  the  annotation  "  yes,"  and  then  has  added  "  can't  do  both." 

Now,  the  last  paragraph  of  that  letter  has  those  notations,  and  those  nota- 
tions are  worked  out  Into  the  following  letter  of  reply  from  Louis  F.  Swift 
to  his  brother  Edward,  In  which  he  states  the  policy  of  stimulating  selling  direct 
the  Llbby  goods  by  the  Swift  branch  houses  in  the  Northwest. 
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Tble  lett«T  is  dated  J11I7  27, 1916,  aad  1b  as  follows  [reading] : 

"  Jolt  27, 1916. 
"Mr.  Edwass  p.  Swot,  Office: 

"  In  foui;  letter  of  Jul;  24,  note  what  yoD  mentloD  <m  tbe  tblrd  page,  reading 
as  follows : 

"  '  Would  like  to  cousider  if  onr  Spokane  liouae  could  be  a  distributing  center 
(or  Libbf's  canned  fruits,  asparaguB,  pineapple,  salinon,  etc.,  pot  op  aa  the 
Pacific  coast,  shlpplog  in  carload  Iota  and  selling  both  to  the  wholesale,  Jobbing, 
and  retail  trade  in  this  section,  covering  a  territory,  say,  100  mllW  west  and 
north  and  several  hondrcd  miles  south  and  east.' 

"This  is,  of  course,  what  we  are  trying  very  hard  to  do  as  regards  the 
retail  trade  in-  connection  with  our  beef  houses.  As  you  are  aware,  we  have  a 
man  by  the  name  of  M.  Brown  working  Id  connection  with  our  beet-bouae 
department  who  has  succeeded  In  getting  our  sales  of  Libby  goods  up  to  a  basis 
of  $1,103,432  per  annum  last  year.  We  must  stimulate  this  all  we  possibly  can 
as  regards  Spokane ;  we  must  do  the  same  at  all  of  our  other  houses,  It  is  unr 
ultimate  object  to  get  this  as  big  as  possible,  and  it  is  equally  as  important  to 
do  it  at  every  other  point  there  Is. 

"Now,  the  question  you  bring  up  as  to  whether  they  can  do  a  wholesale  as 
well  as  retail  or  not  is  a  big  question." 

Meaning  by  that,  whether  the  Swift  branch  houses  can  sell  both  to  the  wbole- 
Balers  and  retailers.    That  is  a  big  question.    The  letter  goes  on  [reading]  : 

"  But  I  do  not  think  it  applies  to  Spokane  any  more  than  It  does  to  any  other 
beef  house  we  have.  And  I  do  not  think  It  is  possible  for  a  beef  house  to  sell 
tbe  wholesaler,  because  they  are  supposed  to  use  aU  their  energy  on  the 
retailer,  and  the  two  won't  mix. 

"  But  this  is  only  my  view ;  and  If  It  can  be  proved  dlfEeiently,  I  am  c^ten  to 
conviction. 

"  Louis  P,  Swift." 

Then  there  is  a  note  CC,  whicb  means  copies  to  Charles  H.  Swift  and  O.  F. 
Swift,  Jr.,  and  this  note  is  addressed  and  sent  to  those  gentlemen  [readhig]: 

"  Win  you  please  take  this  up  with  the  proper  parties  and  see  If  we  can  not 
make  an  extra  drive  on  the  Llbby  goods  In  Spokane?  And  while  we  are  about 
it,  Include  Butte  and  all  the  northwestern  houses,  as  I  know  they  need  tbc 
volume  badly." 

The  point  that  is  clear  from  that  letter  is  that  It  was  planned  to  sell  Libby's 
goods  to  branch  houses  to  s^  the  Llbby  goods  direct  to  the  retsiler,  and  that 
in  this  mountain  territory,  far  from  packing  plants,  the  addition  of  a  large 
volume  of  profitable  specialties,  such  as  Llbby  goods,  was  the  only  way  that 
the  Swift  branch  houses  could  make  money,  because  In  their  strictly  meat 
business  they  were  losing  In  competition  with  the  local  packers.  I  siiall  want 
to  dwell  on  that  point  later;  the  competition  of  the  Chicago  meat  packers  in 
Buch  territory  as  this  mountain  territory,  and  the  question  whether  they  were 
able  to  compete  successfully  with  the  local  packing  companies  there.  And  I 
might  say  Just  at  this  point  that  it  seems  to  me  a  little  evidence  on  that  point 
whether  tbey  were  able  to  compete  successfully  or  not  Is  found  in  the  fttct 
that  Armour  &  Co..  a  tittle  while  after  this  letter  that  I  have  been  reading  was 
written,  bought  out  the  E.'  H.  Stanton  Packing  Co.,  which  was  one  of  tb«se 
few  local  packing  companies  at  Spokane  which  this  letter  refers  to.  Tbat 
means  was  taken  of  getting  rid  of  competition,  as  I  interpret  it.  Also,  in 
Ogden,  the  Ogden  Packing  &  Provision  Co.  was  furnishing  difficult  competitiMi 
to  the  packers.  It  was  there  locally  and  could  undersell  them,  and  wblle  I 
am  not  prepared  to  speak  conclusively  on  the  point.  It  is  our  understanding 
that  the  Ogden  Packing  &  Provision  Co.  was  sold  to  interests  that  were  ratber 
close  to  the  large  packers.  As  I  say,  I  would  like  to  take  that  up  later.  In 
another  connection,  if  I  niay. 

We  were  speaking  yesterday  of  the  term  "  unrelated  lines,"  and  I  wanted  to 
quote  or  refer  to  a  statement  by  Mr.  Colver,  former  chairman  of  the  Federal 
Trade  Commission,  before  one  of  the  committees  of  Congress,  Our  report  said 
as  to  the  Big  Five  packers,  in  the  summary,  that  tbey.  "  together  with  th^r 
subsidiary  and  afflllated  companies,  not  only  have  a  monopolistic  control  ow 
the  American  meat  industry,  but  have  secured  ctmtrol.  similar  In  purpose  it 
not  yet  in  extent,  over  tbe  principal  substitutes  for  meat,  such  as  eggs,  cbeesfc 
and  vegetabte-oU  products,  and  are  rapidly  extending  their  power  to  cover 
Ssh  and  nearly  every  kind  of  foodstuffs." 
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Now,  of  the  foods  that  are  unrelated  to  Uiese  mHin  meat  products,  taking 
"  uDrdated "  Jn  that  sense,  the  b^  paekers  have  extended  their  business  to 
many  comtnodltieB  other  than  foods  BO  related. 

Originally  the  packer  confined  his  activities  to  the  slaughter  of  live  stock 
and  the  aale  of  meat  and  animal  products.  Gradually  these  activities  vfldened 
to  include  the  fabrication  of  the  animal  products  into  animal  byprodttcta 
With  the  development  of  the  refrigerator  car  and  of  cold  storage  came  the 
packer's  branch  house  and  the  packer  became  the  competitor  at  his  customer. 
His  customer  was  the  wholesale  dealer,  and  when  the  packer  developed  the 
branch-house  system,  back  in  tbe  eighties  and  nineties,  he  became  the  com- 
petitor of  his  former  customer,  the  wholesaler. 

In  that  way  the  smuked-meat  trade,  which  was  originally  a  wholesale  grocery 
item,  passed  entirely  to  the  packers,  in  their  branch  houses. 

Now,  I  would  like  to  quote  the  statetneot  that  I  referred  to  which  was  made 
by  Mr.  Colver.    He  said  Ireadlng] : 

"  First,  If,  a.b  a  meat  packer,  the  meat  packer  as  a  meat  packer  sells  his 
products — the  main  product  or  by-product,  but  principally  the  by-product — 
to  a  second  person  who  standR  between  him  and  the  consumter,  and  if  that, 
product  which  lie  sells  for  retail  yields  a  second  substantial  profit  in  the  resale 
or  remanufactiire  sale,  the  packer  is  tempted  and  docs  go  Into  that,  business — 
that  Is  to  say,  the  tendency  Is  to  go  into  the  business  of  his  cnstomers — to  go 
into  the  business  of  his  customers  and  become  a  competitor  of  his  customers." 

Mr.  Colver  then  goes  on  and  speaks  of  the  extent  of  the  packers'  activities 
into  unrelated  lines,  and  classifies  it  a»  follows  [reading] : 

"  Those  lines  of  business  from  which  the  packers  themselves,  as  meat  packers, 
are  large  purchasers;  that  is  to  say,  after  buying  a  otnimon  commodity  In  large 
quantity,  naturally  linowlng  that  each  purchase  Involves  a  profit  to  the  man 
who  sells  It,  they  tend  to  go  Into  that  business  and  go  one  step  back,  and  those 
things  are  dot  related  In  the  sense  that  they  are  at  all  by-products  of  these  live 
animals ;  they  are  unrelated  in  tiat  sense." 

Then  he  goes  on  [continuing  reading] : 

"Businesses  which  compete  with  flesh  foods,  or  even  with  the  byiproilucta 
of  live  animals  *  •  ■  having  found  that  cottonseed  oil,  we  will  say,  fur- 
nisher a  substitute  for  the  animal  foods,  the  t«ndency  is  to  go  into  the  cotton- 
seed-oil business.  Having  found  that  grains  and  breadstufEs  are  Id  competition 
with  meat  as  a  main  food,  the  tendency  is  to  go  into  that  business." 

Then  Mr.  Colver  goes  into  the  question  of  businesses  furnishing  articles 
going  into  the  same  markets  Into  which  the  established  lines  go,  and  he  says 
[continuing  reading] : 

■'  Let  us  take  an  instance  of  that  and  we  will  see  the  development  of  tt.  The 
drug  store  goes  into  the  soda-fountain  bu&lness.  As  long  as  I  can  remember 
there  has  been  a  little  soda  fountain,  which  did  not  amount  to  much.  But  now 
the  soda  fountain  comes  to  be  a  very  Important  part  of  the  drug  store— comes 
to  be  almost  a  restaurant.  About  the  time  that  the  soda-fountain  business 
started  to  make  its  way,  with  the  movies,  Into  public  appreciation,  one  of  the 
by-products  tliat  was  being  recovered  was  beef  extract — bouillon.  So,  besides 
selling  the  beef  extract  for  domestic  consumption  and  consumption  in  hotels 
and  similarly,  you  can  remember  when  the  signs  first  came  up  at  the  soda 
fountains,  'Beef  extract.'  and  there  was  the  little  hot-water  heater  and  you 
could  go  in  and  get  a  bouillon  cube  or  the  liquid  beef  extract,  and  by  adding 
to  it  a  little  hot  water  and  celery  salt  you  would  have  a  new,  good  drink. 
Fine !  The  progression  from  that  little  start  has  been — and  If  this  seems  a 
small  thing,  I  give  It  not  because  of  Its  magnitude  but  because  it  is  soi  easy 
to  appreciate  in  this  instance,  and  it  is  a  typical  thing,  although  relatively 
small,  and  yet  the  business  of  purveying  to  the  soda  fountains  of  this  country 
is  no  longer  a  small  business.  Having  gotten  the  Introduction  through  the  beef 
extract  to  the  soda  fountain.  I  said  that  the  tendency  was  to  group  around  that 
one  thing  other  similar  things,  other  things  that  go  to  the  same  trade.  Assum- 
ing that  the  salesman  is  going  Into  the  soda  fountain  to  sell  a  bottle  of  beef 
extract  or  a  box  of  bouillon  cubes,  the  tendency  is  to  give  him  enough  addi- 
tional things  to  make  thnt  business  a  more  profitable  business  *  *  *.  And 
very  soon  we  find  connected  with  the  selling  of  this  beef  extract  the  '  whips," 
as  they  are  called.  The  whips  are  the  flavoring  extracts  which  are  used  at  the 
soda  fountains,  the  vanilla,  the  chocolate,  the  pineapple,  and  all  of  the  rest 
of  the  fruit  sirups.  So  they  have  now  tied  to  that  a  line  of  fruit  sirups.  Nest 
coiues  the  nuts,  the  sirups  which  they  malie  the  sundaes  of.  the  butterscotch 
sundae,  the  caramel  sundae,  the  different  kinds  of  cherries,  the  iint  frapp6,  th« 
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walnut  sundae,  and,  flnally,  comes  what  could  he  called — and  I  think  what  Is 
called — 'the  soda-fountain  department-'  And  having  started  with  slmplj  (be 
heef  esfract,  they  go  out  finally  wltJi  a  line  of  stuff  that  furnishes  the  big  soda 
fountain  with  all  the  various  things  that  are  served  there — a  complete  ihie." 

That  was  Mr.  Colver's  statem^it,  and  all  the  soda-fountain  supplies  that  he    I 
refers  to  you  will  find  listed  in  Mr.  Armour's  soda-fountain  catalocue. 

Judge  Haineb.  Well,  what  effect  has  that  on  the  public ;  Is  that  injurious  to 
the  public? 

Mr.  DuBAPJB.  That  Is  showlnj;  the  ease  and  naturalness  with  which  this  ex- 
pansion comes.  And  It  is  not  going  to  the  question  whether  the  expansion  ie 
injurious  to  the  puhllc  or  not.  My  general  argument  la  whether  It  Is  InJurloiiB 
to  the  public  or  not.  But  I  was  here  showing  the  general  ease  and  naturalucBS 
with  which  they  start,  and  there  is  no  telling  where  they  will  end. 

Judge  Haineb.  That  is  true  of  a  department  store.  I 

Mr.  DUBAwn.  Yes. 

Judge  Hatheb.  They  start  out  small,  and  they  are  constantly  adding  to  thai 

Mr.  DOBAND.  Yes. 

Judge  Haines.  And  they  are  building  the  Immense  department  stores  and 
adding  to  them.    How  does  that  affect  the  public?    Would  you  abolish  them? 

Mr.  DvBAND.  Is  there  a  monopoly  of  them? 

Judge  Haineb.  Do  you  thlnb  they  have  a  tendency  to — Sears,  Roebuck  &  Co. 
and  these  other  large  stores?  I 

Mr.  DuBAND.  I  think  that  la  a  question 

Judge  Haineb  (interposing).  Wasn't  there  a  fight  made  on  tbem? 

Mr.  Duband.  Yes,  sir. 

Judge  Haineb.  If  you  go  Back  to  the  principle,  once  a  cobbler,  always  a 
cobbler ;  once  a  drug  store,  always  a  drug  store.  I  remember  the  light  mad; 
on  them  when  they  were  starting,  that  they  were  driving  out  the  restanranls. 
And  yet  It  becomes  beneficial.  And  yet  you  say  the  big  department  stores.  a( 
one  time  there  was  a  great  attack  made  on  them;  and  It  Is  a  Question  whethn- 
it  is  good  economics,  lan't  It,  whether  we  should  dismember  all  these  thlnint 
and  go  back  to  the  former  system.  I  draw  the  line  between.  I  do  not  mean 
to  approve  an  absolute  monopoly,  but  control  of  them ;  hut  driving  them  ont  of 
business,  as  long  as  we  are  talking  economics,  if  you  apply  the  rule  to  one  ym 
have  to  apply  it  to  the  other,  do  you  not? 

Mr.  DuHAND.  I  think  that  all  of  these  things  are  related,  and  I  think  we  hn^e 
got  to  have  -fit  some  time  in  this  country  a  showdown  as  to  whether  mont^l.T 
Is  efficient  or  not ;  and  If  it  Is  efficient,  whether  we  are  going  to  permit  It  and 
regulate  It,  as  whether 

Judge  Haineb  (Interposing).  You  use  the  word  "monopoly";  what  do  yon 
mean? 

Mr.  DusAND.  I  mean  a  sofllciently  lai^  proportion  of  the  buafness  to  enable 
a  concern  to  dominate  the  price  poUdes ;  not  a  100  per  cent,  but  It  may  be  40 
per  cent  only,  if  sulRclent  to  give  control  tn  a  dominating  way  over  the  price 
policies. 

Judge  Haineb.  Isn't  a  monopoly  a  thing  that  raises  the  prices  to  the  eoo- 
sumers  and  depresses  the  prices  to  the  producer? 

Mr.  DuBAiTD.  Tea,  sir. 

Judge  Haineb.  Those  are  the  two  evil  effects;  one  at  the  source. 

Mr.  DtTBAND.  Yea,  sir. 

Judge  Haineb.  When  it  rises  to  the  height  of  bigness,  you  might  say.  whwv 
it  depresses  the  price  to  the  producer  or  the  source  of  supply,  and  where  it  affects 
the  consumer  and  raises  the  price. 

Mr.  Diibakd.  Yes;  and  right  in  that  same  connection 

Judge  Haineb  (InterposinE) .  But  If  it  is  beneficial  to  the  source,  or  the  givat 
producers,  and  also  beneficial  to  the  consumers,  would  that  be  a  monoimly? 

Mr.  DUBAND.  If  It  Is  proven  that  It  Is  beneficial  to  the  producer  end  to  the  con- 
sumer, it  nevertheless  would  have  a  power  which  would  be  a  potential  evil,  mat- 
ing it  necessary  to  regulate  It. 

Judge  Haineb.  That  is  the  ipoint.  Suppose  it  is  under  regulation  by  some  com- 
mission or  department.  If  you  could  absolutely  regulate  it  and  prevent  that 

Mr.  DuBANB.  But  the  point  I  make  Is  that  we  do  not  have  that  regulative  sys- 
tem now.  Whether  we  want  to  adopt  It  or  not  is  «  question  for  Oongresa  asd 
the  Nation.  We  have  not  come  to  that  yet,  but  we  are  getting  closer  and  closet 
to  It.  It  must  at  some  time  be  settled.  But  it  does  not  seem  to  me  this  Is  tbe 
proceeding  in  which  to  senie  It    It  is  a  very  large  Question. 
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Judge  Hainbb.  Would  yon  put  itbeyood  the  reach  of  Congress  to  regulate  It; 
nould  you  do  it  by  judicial  leftlsiatlon  or  by  legielatlve  action? 

Mr.  DuBAND.  I  am  not  at  all  in  favor  of  judicial  legislation  at  any  time.  That 
was  one  of  the  points  in  this  decree. 

Judge  Haiheb.  You  want  it  done  by  Congress? 

Mr.  DuRAND.  I  want  It  done  by  Congresa,  and  1  want  to  raise  later  that  ques- 
tion that  you  are  discussing,  and  the  efficiency  of  the  meat  packers.  I  want  to 
raise  that  question  when  I  come  to  the  question  of  the  effldency  of  the  packers. 

Judge  Haiseb.  And  I  want  to  raise  these  questions,  because  you  are  giving  us 
Information  on  this  subject,  and  tbese  are  matters  that  come  to  my  mind  and 
that  I  would  iike  to  have  discussed. 

Mr.  DusAND.  I  want  to  keep  away  from  the'  espreaslon  of  opinions  as  much 

Judge  Baineb.  Yes ;  you  feel  just  as  we  do.    Yuu  want  the  facts. 

Mr.  DuBAND.  On  the  purposes  of  this  expansion  activity  of  the  packers  into 
these  unrelated  lines,  and  of  entering  unrelated  lines,  I  want  to  cite  you  to 
Part  IV  of  the  commission's  report,^  the  first  chapter  of  that  report,  where 
those  subjects  are  discussed.  It  Is  on  page  13,  and  following  in  Chapter  I,  where 
you  have  that  question  discussed,  and  I  do  not  know  that  it  will  be  necessary 
for  me  to  read  It. 

Judge  Haikeb.  1  think  a  mere  reference  to  it  would  be  sufficient 

Mr.  DtmAND.  Yea.  In  those  first  pages  of  the  report,  say,  pages  13  to  18,  you 
will  find  this  matter  set  out  in  general  terms,  with  references  to  the  particular 
part  of  the  report  that  supports  the  general  concluHlons  therein. 

Now,  on  page  18,  there,  Judge,  you  will  find  a  considerable  list  of  classified 
commodities — all  kinds  of  commodities  In  which  the  packers  are  dealing.  It 
Is  not  simply  a  question  of  the  wliJe  range  of  commodities  In  which  the  packers 
are  dealing,  but  of  the  growing  extent  of  control  over  some  of  thqpe  commodities. 
That  was  stated  by  the  commission  in  its  summary  of  the  meat-packing  report, 
which  you  will  find  in  part  1,  pages  36  to  37. 

Judge  Haineb.  1  have  read  that  a  dozen  times. 

Mr.  DuBAKD.  I  can  refer  you  to  what  Is  said  under  the  heading  of  canned 
fruits,  vegetables,,  and  so  on,  and  on  staple  groceries  and  vegetables  and  grain, 
or  I  can  read  it.  just  as  you  wish. 

The  Cbaibmak.  I  thlirii  the  reference  will  be  sufficient. 

Mr.  Dvband.  If  I  may  read  just  this  last  paragraph. 

The  Chaibman.  Certainly,  If  you  desire  to  base  some  argument  upon  it. 

Mr.  Ddbahd.  Speaking  of  the  Armour  Grain  Co.,  it  shows  that  company  in 
1917,  handled  75.000,000  bushels,  or  23  per  cent  of  all  the  receipts  of  grain  at 
Chicago,  the  greatest  market  In  the  world.  And  that  is  a  merchandising  busi- 
ness, and  not  a  commission  business,  to  the  main. 

Judge  IIainek.  Was  that  exported  or  distributed  In  this  country? 

Mr.  DimARD.  I  could  not  say.  I  pr^ume  both,  but  that  was  simply  a  statisti- 
cal study  of  the  receipts  of  grain  at  Chicago  by  all  the  handlers  there,  showing 
that  this  one  company  bandied  23  per  cent  of  all  the  grain  receipts  in  that 
great  market. 

This  Is  what  I  particularly  wanted  to  call  your  attention  to  [reading] : 

"  In  the  manufacture  of  breakfast  foods  and  stock  and  chicken  feeds,  the 
Armour  Grain  Co.  Is  expanding  rapidly  in  the  line  of  producing  retail  brands. 
Within  three  years  it  has  undertaken  the  manufacture  of  Armour's  Oats,  has 
tak«i  over  the  Buffalo  Cereal  Co..  with  Its  many  brands  of  cereal  foods  and 
animal  foods,  and  within  the  present  year  haa  taken  over  the  Mapl-Flake  Co., 
of  Battle  Creek.  Mich. 

"  In  connection  with  its  line  of  country  elevators  the  Armour  Grain  Co. 
merchandises  fertilizer,  feed,  coal,  fence  posts,  wire  fencing,  builders'  hard- 
ware, binding  twine,  lumber,  mlllwork,  cement,  lime  and  plaster,  brick,  sand, 
gravel,  and  roofing." 

It  ia  very  natural,  as  the  farmers  bring  in  their  wheat  to  the  country  elevator, 
if  these  supplies  that  the  farmer  wants  to  use  are  accessible,  that  he  can  haul 
the  supplies  back  in  his  otherwise  empty  wagon  to  the  farm. 

The  Chaibman.  What  connection  Is  there  between  the  Armour  Grain  Oo. 
and  the  Armour  Packing  Co.7 

Mr.  Dttband.  That  Is  stated  on  page  I,  which  I  did  not  read. 

The  Armour  Grain  Co.  Is  a  close  corporation  in  which  J.  Ogden  Armour  owns 
64  per  cent  of  the  stock,  and  other  members  of  the  family  22.9  per  cent.  That 
makes  almost  87  per  cent.    The  remainder  of  that  stock  Is  In  the  name  of  the 
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president  of  the  companj',  Oeorge  E.  Marcey,  who,  at  the  matter  is  reported 
to  UB,  the  Armour  &  Co.  have  made  Mr.  Marcey  a  loan  to  the  fnll  extent  of  the 
valae  of  that  stock,  bo  that  It  Is  largely  an  Armonr  aSalr. 

Judge  Haiheb.  And  the  decree  restrains  them  from  hondJlag  grain? 

Mr.  DuBAND.  From  nothing;  the  decree  does  not  aOect  the  Armour  Grain  Co., 
because  It  ia  not  a  defendant.  ArmoDr  A  Co.,  a  corporation  defendant  does  not 
handle  any  of  those  grains. 

Judge  Haibeb.  It  restrains  the  Ave  big  packers  from  handling  those  com- 
modities? 

Mr.  DuaAND.  Yes;  paragraph  4.  And  that  lists  all  these  things,  and  fence 
posts  and  those  things  are  listed  in  paragraph  13. 

Judge  HmiTEB.  And  all  these  fence  posts  that  were  sent  out  to  the  farmers, 
and  wire,  were  they  put  In  these  meat  cars  and  Bent  in  that  way? 

Mr.  DuBAND.  No;  I  have  not  supposed  bo. 

Judge  HAiNi3t.  Well,  they  were  sent  in  other  box  cars,  were  they,  the  same 
as  any  other  commodity? 

Mr.  DuKAND,  The  same  as  any  other  freight,  I  suppose. 

Judge  Haines.  One  of  the  chief  objections  that  was  made  here  by  the  whole- 
salers is  because  the  grocery  products  were  thrown  in  with  the  meat  cars  and 
given  quick  facilltleB  for  moving.  That  would  not  apply  to  the  fenceposts  and 
hardwfire,  and  all  of  that? 

Mr.  DUBAWD.  No :  I  think  not. 

Judge  Haineb.  Would  they  have  any  advantage  over  any  other  shipper  In 
that  line? 

Mr.  Dttband.  No;  this  Is  merely  a  citation  of  the  extent  of  their  activities, 
and  how  naturally  they  go  from  one  to  the  other. 

Mr.  POBD.  Let  me  Inquire,  if  the  decree  would  not  apply  to  the  Armour  Grain 
Co.,  If  Armour  continued  to  own  75  per  cent  of  the  stock? 

Mr.  DuBASD.  No ;  you  take  paragraph  4  ,and  the  Armour  Grain  Corporation 
Is  not  one  of  the  defendant  corporations,  bo  that  It  Is  not  prohibited  from 
handling  grain.  And  the  Individual  defendants  In  paragraph  4  are  prohibited 
from  owning  more  than  49  per  cent  of  the  stock  in  corporations  handling  the 
first  10  sets  of  Items,  but  not  the  last  3  sets  of  items.  It  1b  not  classified  in 
section  11 ;  that  Is,  In  grain.  CleBSiflcation  12  is  cereals.  And  the  other  classi- 
flcatlona  are  these  miscellaneous  things,  things  like  cement,  building  Bupplies. 
furniture,  coal,  and  railroad  bumping  poets,  and  things  of  that  sort.  In  other 
words,  the  Individual  defendants  may  own  100  per  cent  of  the  stock  of  com- 
panies in  grain,  cereals,  or  breakfast  foods,  and  in  these  miscellaneous  things, 
and  the  point  I  am  making  is  as  to  the  corporation  defendants,  they  do  not 
handle  these  goods  at  all  in  these  last  three  claeslflcatlonB.  That  la.  not  to 
any  extent.  All  of  those  were  handled  by  other  corporations,  in  which  the  indi- 
vldualB  were  controUlnR  stockholders,  but  the  corix)rfttiona  were  not  defendants 
In  this  case,  consequently  the  decree  did  not  aRect  them. 

Mr.  Smith.  The  restraining  order  did  not  apply  to  them? 

Mr.  DUBAND.  The  restraining  order  did  not  apply  to  them. 

Mr.  FoBD.  May  I  ask  the  further  question,  whether  these  elevators  were  owned 
by  the  Armour  Grain  Co.? 

Mr.  DxiBASD.  Yes;  they  had  about  90  elevators  throughout  the  West. 

The  GHAntuAN.  Mr.  Durand,  another  question  in  my  mind  Is  this :  These 
Individual  defendants  have  the  money  and  the  resonrces;  isn't  it  economically 
proper  for  them.  If  they  could  invest  that  and  use  that  money  in  some  Industry? 

Mr.  DuBAND.  I  think  the  principle,  Mr.  Chairman,  on  which  the  Government 
petition  proceeded,  and  on  which  the  decree  proceeded,  was  that  there  should  be 
competition  between  the  handlers  of  competing  commodities,  and  that  the  sub- 
stitute foods  should  not  be  in  the  same  hands,  and  controlled  by  the  same 
Interests,  that  controlled  the  meat  foods;  that  to  the  extent  that  grain  la  a 
substitute  for  meat,  and  the  cereal  foods  are  a  substitute  for  the  meat  foods, 
then,  this  decree  leaves  a  very  substantial  interest  in  cereals  and  in  grain  In 
the  hands  of  the  same  interests  that  are 

Judge  Hainis  (Interposing).  You  mean  wheat? 

Mr.  DtmAwD.  Yes;  wheat  and  oats,  and  the  manufactured  products.  In  the 
main,  are  In  the  same  hands  as  control  the  meat-packing  corporations. 

In  other  words,  the  .price  policy  and  the  competition  of  those  things  with  one 
another  are  in  the  control  of  the  same  Interests,  whether  they  are  individuals  or 
corporations,  and  I  think  that  is  immaterial.    The  elfect  would  be  the  same. 

The  Chaibman.  Well,  the  question  that  it  seems  to  me  Is  the  question,  is 
the  policy  and  propriety  of  limiting  a  man  In  his  right  to  Invest  his  money  In 
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bualnees  ventures,  merely  becauBe  be  engages  at  the  saoie  time  In  anotber  line 
of  business.  There  are  no  restrictions  on  other  businesses  of  this  bind,  and  what 
reasoning  Is  there  for  applying  It  to  this  particnlar  business,  which  Is  any  more 
argent  than  applying  It  to  other  lines  of  business? 

Judgre  U&iNEB.  Assuming  that  It  is  a  monopoly? 

The  CsiMsuAN.  Yes. 

Mr.  DuKAND.  Well,  I  think  this  Industry  Is  one  In  which  a  tendency  toward 
monopoly  and  the  purpose  to  dominate  has  been  sbown,  perhaps,  more  clearly 
than  in  almost  any  Other  Industry.  It  any  other  industry  showed  the  same 
tendencies,  I  think  the  same  question  would  be  raised. 

Now,  as  to  the  question  of  legality,  I  do  not  want  to  go  Into  that,  escept  this : 
That  this  is  a  matter  of  a  consent  decree,  which  has  been  consented  to  and 
entered  because  agreed  to.  It  was  for  the  defendants  to  consider  whether  It 
was  a  eonstltutioDHl  right  of  theirs  which  was  invaded  at  that  time.  It 
seems  to  me  that  they  consented  to  it,  and  now  we  are  In  a  position  to  say 
whether  we  will  hold  them  to  that,  regardless  of  the  legal  Question,  and  base 
it  on  an  economic  question. 

The  Chaibman,  But  don't  you  think  in  that  connection,  Mr.  Darand,  that 
In  a  business  which  so  vitally  affects  the  interests  and  the  life  of  the  public 
generally  that  the  public  should  have  a  say  whether  these  people  should  be 
enjoined  from  Investing  their  money  in  these  lines? 

Mr.  DuBAKD,  I  think  so.  In  other  words,  I  tjilnk  that  is  a  question  of  policy 
for  Congress  to  consider. 

The  Chaihman.  Xes. 

Mr.  DuitAND.  At  the  same  time,  when  this  decree  has  been  entered  I  think 
you  want  to  go  back  to  the  question  of  why  did  the  packers  consent  to  this 
decree,  and  particularly  that  there  was  a  prosecution  pending;  that  there  was 
a  mass  of  evidence  in  the  hands  of  the  Attorney  General ;  that  they  evidently 
saw  that  that  evidence  was  of  very  grave  import.  And  the  packers  agreed  to 
give,  up  those  things  in  order  that  th^  might  not  face  the  possibility  of  the 
outcome  of  a  trial  in  court.  In  other  words,  there  was  a  quid  pro  quo.  Now 
that  they  have  received  the  quid,  why  should  we  hand  them  back  the  quo. 

Judge  Haider.  For  Instance,  we  have  had  men  like  Mr.  Morrill,  of  Michigan, 
who  is  a  large  producer  of  fruits  and  vegetables.  And  be  Is  a  member  of  a 
farmers'  organization  of  100,000  people.  He  says  they  knew  nothing  about  this 
consent  decree  and  had  no  opportunity  to  be  heard.  The  first  thing  he  knew 
that  there  was  a  decree  they  were  Injuriously  affected,  and  their  industry  is 
destroyed,  and  they  have  no  markets.  Now,  isn't  that  a  matter  to  be  consid- 
ered? The  same  complaint  is  made  by  the  vegetable  and  fruit  growers,  the 
farmers. 

Now,  suppose  here  the  wholesale  grocers  and  the  packers  had  got  together  In 
Chicago,  unknown  to  the  Government,  and  they  should  have  entered  Into  an 
agreement  or  contract — and  I  mean  no  reflection  on  the  wholesale  grocers  or 
any  other  corporation— but  they  should  have  getten  together  and  entered  into 
an  agreement,  and  the  packers  had  agreed  just  to  confine  their  business  wholly 
to  tbe  meat  business,  and  that  they  would  not  handle  the  cheese  or  butter  or 
eggs  or  the  canned  flsh  or  canned  rotables  of  the  farmers  all  over  the  country ; 
and  suppose  that  they  had  entered  Into  such  an  agreement  and  signed  it;  do 
you  suppose  the  Government  would  stand  for  that ;  wouldn't  they  come  in  and 
tile  a  bill  In  equity  and  say  that  thiit  is  in  restraint  of  trade,  and  while  we  will 
prevent  a  monopoly  we  will  not  absolutely  prohibit  you — well,  we  will  even 
require  you  to  handle  these  goods  for  the  benefit  of  the  public — is  that  economi- 
oally  sound?  I  am  not  talking  so  much  about  the  law ;  but  do  you  think,  in  the 
interest  of  the  public— I  am  not  overlooking  the  side  of  the  packers;  they  need 
no  help  or  briefs  or  any  consideration,  I  know — the  packers  themselves.  But 
what  about  these  hundreds  and  thousands  of  fruit  growers  and  berry  growers 
such  as  Mr.  Morrill  detailed  here?  They  have  absolutely  no  facilities  or  means 
of  sending  their  product  to  market  that  they  enjoyed  prior  to  that  time,  'and 
that  they  bave  got  these  cars  and  facilities  to  move  these  products. 

Mr.  DuRAND.  If  I  may  answer  that,  I  want  to  take  up  tbe  answer  in  two  ways. 

Judge  Hainkb.  Tes. 

Mr.  Duband.  The  first  point,  the  point  with  which  you  starteil ;  and,  second, 
the  question  of  what  they  can  do  about  the  situation  in  which  they  find  them- 
selves, these  Michigan  people,  and  Mr.  Campbell's  organization,  being  without 
a  market. 

Judge  Haikek.  I  don't  care  about  Mr.  Campbell,  either.    I  am  using  him 

Mr.  Duband  (interposing).  I  am  merely  using  him  as  an  illustration. 
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Judge  Haikeb.  I  au  looking  at  the  producer  ot  tbe  products.  I  have  been  on 
a  farui,  and  I  know  wliat  lie  liua  to  go  up  agalDst.  And  Mr.  Campbell  and  Mr. 
tiray  are  wholly  lumiaterlal,  or  what  Artuour  tblukis  or  wbat  Swift  tbinks.  i 
think  we  must  not  get  lotu  (lie  narrow  iiosltiuu  that  we  are  here  trying  to  up- 
hold Mr.  Campbell  or  Mr.  Gray  or  Armour  or  Hwift,  but  what  Is  to  tbe  great 
Interest  ot  the  great  public,  the  producers — at  oue  eDd  the  great  producers  who 
produce  tliese  producta,  and  tbe  people  who  couauuie  them  at  the  other.  1  cau 
not  conceive  of  a  decree  that  t'outalua  a  provision  that  sajs  thHt  you  are  cut 
ofl  from  II  distribution  of  Itfsh  mltk  and  cream ;  that  U,  the  people  io  the  cities. 
the  babies  and  children  need  fresh  milk  and  cream,  and  I  can  not  conceive  of 
a  public  interest  of  the  consumers  how  anyone  can  come  into  court  here  and 
say  we  should  cut  off  the  medium  of  facility  for  distributing  farmers'  fresh 
milk  and  cream,  and  cut  that  off  In  the  Interest  ot  the  producers  and  the  millions 
of  consumers. 

I  am  not  considering  Armour  or  anybody  else.  But  It  seems  to  me  that  there 
Is  u  question  here,  If  there  Is  bu  agency,  a  great  railroad,  that  should  refuse  to 
ship  milk  and  cream  to  tbe  children  and  babies,  there  would  be  power  In  tbe 
Government  or  the  State  to  even  compel  tbem  to  take  it  and  ship  it,  and  not 
to  cut  that  olT.  And  it  seems  to  me  that  Instead  of  cutting  that  service  olf  and 
allowing  tbe  tomatoes  to  rot  in  the  field,  and  the  fruit  to  rot,  and  the  peaches 
and  the  apples  and  the  berries  to  rot,  when  there  Is  a  great  convenience  by  which 
It  could  be  transported  to  tbe  people  of  tbe  cities  and  the  country,  and  that  if 
they  should  refuse  to  do  It,  they  should  be  compelled  to  do  it — to  use  all  the 
agencies  In  transporting  those  products.  Now,  it  strikes  me  Ctiat  is  the  grent 
economical  principle.  And  th^se  are  the  matters  that  occur  In  my  mind,  Mr. 
Durand,  and  I  feel  you  are  competent  to  discuss  those  things,  and  I  believe 
you  have  tbe  public  Interest  in  miad  as  much  as  anyone  else.  You  have  made 
It  B  great  study.  And  those  are  tbe  matters  that  constantly  press  upon  my  miud, 
after  hearing  this  evideuce,  that  we  overlook  the  great  public  Interest,  whether 
It  inflicts  injury  and  wrong.    If  it  does,  why,  of  courae.  we  should  cut  it  off. 

Mr.  DUBAND,  Certainly,  if  1  thought  that  the  great. public  interest  was 

Judge  Haineb  (interposing).  That  is  paramount,  is  it  not? 

Mr.  DusAND.  Yes;  that  is  paramount.  If  I  thought  that  the  great  public 
Interest  was  Injuriously  affected  by  the  failure  to  modify  this  decree,  I  would 
be  for  modifying  it.  It  Is  because  I  do  thmk  that  public  Interest  is  paramount 
that  I  am  here. 

I  think  the  argument  or  statement  that  you  liave  Just  made  has  its  beat  place, 
BO  to  speak,  before  a  committee  of  Congress,  and  that  comes  back  to  that 
question  that  It  seems  to  me  this  la  a  matter  tor  legislation.  That  a  question 
of  this  sort  is  of  such  magnitude  that  the  berry  growers  who  have  come 
before  tliis  committee,  not  having  any  opportunity  of  being  consulted  in  the 
formation  of  this  decree,  should  have  had  an  opportunity  to  go  before  a  com- 
mittee of  Congress  and  have  this  question  discussed.  I  am  Just  speaking  my 
personal  (pinion  now. 

Judge  Haineb.  Yes ;  but  when  you  come  before  Congress,  then  tbe  M^nbers 
ot  Congress  and  the  Senators  say,  "  Why,  you  are  confronted  with  a  court 
decree."  And  you  know  how  the  Members  of  Congress  think  and  regard  the 
courts  and  decisions,  and  we  cut  off  that  discussion. 

Mr.  DuBAND.  I  thinl<  tlie  records  of  tbe  committees  of  Congress  who  heard 
and  reported  out  the  stockyards  act  kept  off  the  matter,  because  It  was  covered 
by  the  consent  decree. 

Judge  Haimeb.  Certainly,  and  they  will  keep  off. 

Mr.  DuaAND.  And  I  think  it  was  an  unfortunate  thing,  as  regards  the  con- 
sent decree,  that  it  was  In  force,  so  that  legislation  which  should  be  framed 
around  It,  instead  of  being  framed  wholly  without  regard  to  a  court  pro- 
nouncement. It  seems  to  me,  however,  to  modify  this  decree  after  the  legis- 
lation was  built  around  it  would  be  unfortunate,  and  there  should  not  be  a 
modillcation  until  Congress  has  reconsidered  this  whole  matter  and  has  found 
some  way. of  legislating  on  this  thing  de  novo  without  respect  to  the  fact  that 
there  is  a  consent  decree  here;  to  proceed  on  its  wisdom,  after  having  heard 
all  parties,  and  having  determined  what  is  right  to  the  public  and  to  the 
public  advantage. 

Judge  HAinsa.  Ot  course,  tliat  question  will  come  up  more  In  a  legal  argu- 

Mr.  DxiBABD.  Tes. 

Judge  EiiNEB.  But  even  to  read  tbe  prayer  of  the  petition,  It  you  refer  to  that, 
counsel  did  not  go  so  far  as  to  ask  for  au  absolute  prohibition  and  absolute 
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cessation  of  transporting  t^ese  commodities,  mentioned  in  paragraphs  4  and  5. 
As  I  read  tbe  bill  in  equity,  counsel  merely  asks  that  they  be  restrained  and 
enjoined  from  monopolizing  or  attempting  to  monopolize  these  substitute  foods 
and  unrelated  products ;  but  the  decree  goes  to  an  absolute  prohibition  of  It. 
And  the  question  is ;  Can  tlie  five  paclters  and  their  attorneys  and  the  attorneys 
on  the  other  side  consent  to  a  prohibition  and  cessation  of  using  these  facilities 
and  this  .transportation  as  against  the  thousands  of  people  that  are  interested, 
and  can  the  Government  or  its  counsel  bind  the  public? 

Mr.  Smith.  It  depends  on  the  question  as  to  whether  there  is  a  public  Interest 
bere,  and  I  do  not  think  there  has  ever  t>een  a  decree  entered  that  is  more 
to  the  public  interest  than  this  one,  so  far  as  it  went. 

Judge  Haineb.  Senator,  Is  there  an  American  or  English  authority  that  has 
ever  gone  that  far,  prohibiting  a  matter  of  this  kind,  and  directing  an  abso- 
lute cessation  of  a  matter  that  is  not  per  se  wrong? 

Mr,  Smith.  Yes;  this  case  made  against  these  packers,  I  think,  the  court 
could  have  rendered  this  decree  and  could  have  gone  further. 

Judge  Haineh.  Well,  Is  there  such  a  decision? 

Mr.  Smith.  Yes ;  there  are  many  decisions  in  which  the  danger  of  evil  is 
enjoined,  and  I  think  this  Is  a  case  which  shows  that  there  was  danger  of  harm 
to  the  public. 

Judge  Hainek.  Wltli  reference  to  n  useful  .and  necessary  commodity? 

Mr.  Smith.  I  think  this  decree  Is  a  blessing.  I  think  it  is  a  blessing  and 
has  hurt  no  one.  I  think  these  producers,  like  the  Michigan  people,  should  be 
taken  care  of,  and  I  think  tliat  can  be  accomplished  without  turning  loose  these 
packers.    But  I  should  not  argue  now.     You  provoked  me  to  It,  Judge. 

Judge  Haiiteb.  Can  a  decree  be  framed  that  way — ~- 

Mr.  gMiTH  (Interposing).  I  think  it  Is  a  blessing  to  the  public. 

Judge  Haifjeb.  You  think  the  people  who  are  in  the  position  of  Mr,  Morrill 
and  some  of  these  others,  you  think  It  Is  a  blessing  to  ruin  them? 

Mr.  Smith.  I  don't  think  it  ruins  them. 

Mr.  Ghat.  I  did  not  wnnt  to  Interrupt  the  Judge  in  his  statement,  but  I  hope 
he  will  not  use  my  name  spoken  of  with  Armour's.  I  am  a  producer,  and  am 
representing  the  producers. 

Judge  Haineb.  I  said  that  was  wholly  immaterial. 

Mr.  Ghat.  No,  .Tudge,  I  am  not  casting  any  aspersions  on  your  remarks,  but 
I  am  a  producer. 

Judge  Haineb.  I  said  that  it  is  immaterial  who  It  is.  This  is  a  proposition 
that  I  tried  to  frame,  that  we  are  looking  at  a  larger  question  than  the  ques- 
tion of  individuals.  The  individual  sinks  out  of  sight  in  considering  these  big 
questions. 

Mr.  Stevbns.  Judge,  I  think  it  is  very  good  exercise  for  any  of  ua 

Judge  Haineb  (interposing).  In  other  words,  when  you  come  to  try  a  law- 
suit you  do  not  inquire  whether  It  is  Bill  Jones  who  is  the  plaintiff,  or  John 
Smith  that  is  the  defendant,  or  whether  Senator  Smith  is  counsel,  or  some  one 
else.  We  may  have  great  respect  for  him,  but  the  question  of  parties  should 
sink  out  of  sight. 

Mr.  Dubamd.  In  what  1  started  to  say  I  was  naming  Mr.  Campbell  and  the 
gentlemen  in  Michigan  who  are  berry  growers,  only  as  Illustrations  of  the  pro- 
ducer, so  far  as  1  knew  that  he  had  appeared  here.  And  that  is  what  I  would 
like  to  speak  of  for  a  moment,  on  the  second  aspect  of  answering  the  question 
that  you  originally  asked  me.    I  spoke  of  the  legislative  aspect. 

Judge  Haineb.  Yea. 

Mr.  Duband.  Now,  as  to  the  benefit  to  the  public,  and  whether  this  decree 
does  do  an  irrt5)arable  injury  to  the  growers.  In  the  first  place,  I  think  that 
there  are  a  large  part  of  the  growers  who  have  been  represented  here  that  do 
not  feel  that  they  are  injured  by  the  decree,  and  I  should  presume  to  be  a  ma- 
jority. 

As  to  those  who  have  made  complaint  that  the  decree  Injures  them 

Judge  Haineb  (interposing).  How  can  you  answer  as  to  the  growers;  have 
you  ever  been  a  grower  yourself? 

Mr.  Duband.  It  seems  of  the  people  who  came  In  to  represent  the  grower, 
rather  more  have  come  that  say  they  are  satlsfled  with  the  decree. 

The  Ohaibman.  I  do  not  know  that  we  have  had  a  single  grower  here  espress- 
Ing  that  view. 

Mr.  Duband.  I  think 

Mr.  FoBD  (interposing).  I  think  Mr.  Roach  said  he  represented  the  growers. 

The  Chaibman.  Mr.  Roach  represented  the  c 
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Mr.  FoBD.  Teg;  he  U  B  canner,  too. 

Mr.  DuK.titD.  That  ia  Immaterial.    I  withdraw  that  part  of  my  remarka. 

But  as  I  uDderstand  tbe  complaint  that  la  brought  Id  against  the  decree  by 
Mr.  Campbell's  orgaoliatlon  of  growera,  It  is  tbat  they  can  not  succeed  witb- 
out  Armour  &  Co.'e  distributive  lystem;  tbat  Armour  A  Ca.'e  branch  houses 
and  route  cars  In  this  country  and  bis  dlBtrlbutlng  agencies  abroad  are  neces- 
sary to  the  deveLc^ment  of  his  cooperative  organization.  I  would  like  to 
aualyze  that  a  little  bit. 

In  the  first  place,  as  I  understand  Mr.  Campbell's  efforts  at  cooperatiTe 
organization,  it  taught  him  the  necessity  o(  a  distributing  system;  that  dis- 
tribution Is  a  vital  thing;  that  an  association  of  growers  could  not  get  very  far 
nnlesR  tbe  question  of  distribution  of  the  product  was  taken  care  of.  Conse- 
gueutly,  when  Mr.  Campbell  came  to  San  Jose  to  organize  this  cooperative 
fruit  growers'  aseoclution  and  the  cooperative  canneries,  be  took  hold  of  the 
distribution  problem  first,  and  went  to  Mr.  Armour  and  spent  some  time  In 
trying  to  convince  Mr.  Armour  of  the  desirability  of  his  golog  In  and  helping 
out  the  distribution  of  the  Cooperative  Qrowers'  Association.  Now,  that  was 
somewhat  a  new  kind  of  cooperative 

Judge  Hainkb  (Interposing).  Well,  he  could  get  no  other  parties  to  finani^ 
it,  and  he  went  there  to  get  th^  money.  Now,  you  seem  to  think  that  has  some 
Insidious  influence  to  bear,  and  that  is 

Mr.  DuBAKD  (luterpoBlng).  That  was  not  the  point  I  was  coming  to. 

Judge  Haineb.  I  aay,  the  witnesses  have  mentioned  the  fact  that  he  borrowed 
$250,000,  and  that  It  Is  named  as  an  Armour  concern. 

Mr.  DuRAND,  That  la  not  the  point  I  was  coming  to.  What  I  wanted  to 
point  out  was  the  dlBerence  between  this  kind  of  a  cooperative  and  the  coop- 
eratives that  have  been  formed  In  California  previously  and  that  was  operating 
succesafully. 

Judge  Haikeb.  I  wish  you  would  explain  those. 
'  Mr.  DUBAKD.  The  growers  of  fruit  here  in  Mr.  Campbell's  organization,  in 
order  to  escape  any  Interference  with  their  prosperity  and  the  development  of 
their  own  business  through  canners  and  wholesalers,  who  are  in  between  them 
and  the  retail  trade  to  whii^  they  wish  to  get  their  produce,  developed  this 
plan;  The  growers  of  fruit  were  to  take  stock  in  this  cooperative  cannery,  and 
they  were  to  get  their  money  from  Armour  &.  Co.,  or  mortgage,  to  build  can- 
neries, giving  an  option  as  preferred  purchaser  In  case  of  sale  of  the  plant, 
and  a  contract  for  10  years  to  supply  Armour  &  Co.  with  Its  total  canned  fruit 
requirements,  forming  presumably  the  major  portion  of  the  output  of  the 
cannery.  And  the  object  was  to  get  Armour  &  Co.  in  the  position  of  being  a 
preferred  buyer  of  the  output  of  the  cannery. 

Now,  how  does  that  cooperative  compare  with  the  other  California  coopera- 
tives? What  kind  of  a  cannery  was  this,  and  what  does  that  kind  of  a  coop- 
erative claim  as  making  It  superior,  and  what  is  there  about  It  that  Justifies 
the  claim  asserted  in  these  hearings  that  It  la  in  the  public's  Interest ;  that  it 
might  ask  for  the  setting  aside  of  this  consent  decree  so  that  it  might  con- 
tinue to  exist? 

Judge  HAiNca.  How  many  members  are  In  Uiat  cooperative  association? 

Mr.  DUBAND.  I  do  not  remember  what  the  testimony  was. 

The  Chaibman.  a  thousand  members. 

Judge  Haineb.  Now,  you  are  aware,  of  course,  that  this  company  Is  also 
borrowing  money  from  the  War  Finance  Corporation,  aren't  you? 

Mr.  DuBAND.  Yea.    But  the  point  I  was  coming  to ■ 

Mr.  Ham.  (interposing).  Tou  stated  that  on  that  morning  they  had  given 
an  option  as  a  preferred  purchaser  in  the  case  of  the  sale  of  the  plant  to 
Armour  &  Co.  I  do  not  think  that  has  been  stated  before.  He  gave  them  a 
prior  right  to  purchase ;  Is  that  true? 

Mr.  DuBAND.  That  Is  my  understanding,  that  in  case  of  the  snie  of  the  pliint. 
Armour  &  Co-  was  to  have  the  prior  right  to  purchase  the  plant. 

Judge  Haineb.  Where  did  you  get  that  information? 

Sir.  DUBAND.  If  has  come  to  my  mind  from  some  place.  I  do  not  know  ju^t 
where. 

Judge  Haineb.  Hnve  you  seen  a  copy  of  that  contract? 

Mr.  Duband.  We  have  a  copy  of  the  contract  and  I  have  read  it.  I  can  not 
Just  exactly  recall. 

Judge  Eaireb.  T  wish  you  would  produce  it. 

Mr.  HALt.  That  point  has  not  been  developed  before. 

Mr.  SwrrH.  les ;  I  would  like  to  see  it. 
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Judge  Haikeh.  I  would  like  to  see  it.  But  go  on.  1  did  not  mean  to  in- 
terrupt you. 

Mr.  DuBABD.  I  thoi^t  the  committee  had  the  contract  between  Armour  & 
Co.  and  the  cooperative  caonerleB. 

The  Chaihuak.  We  have  a  copy  of  it  la  our  files,  but  it  has  never  been  put 
is  here- 

Mr.  SuiTH.  I  have  not  seen  It. 

Mr.  DuBAND.  I  uDderstood  the  committee  decided  not  to  put  it  in  the  record. 

The  Chaibuan.  We  have  made  no  declBion  on  that. 

Mr.  DuBARD.  It  the  committee  desires,  I  will  request  the  Federal  Trade 
Commission  to  furnish  a  copy  of  that  and  put  it  in  the  record.  I  do  wish  to  aa; 
About  that  that  this  was  a  case  of  an  application  for  a  complalut  before  the 
commission  under  Its  law,  and  a  rale  of  the  commission  Is  not  to  make  public—- 

Judge  Kaineb  ( interposing ) .  Did  you  have  a  hearing  on  it  ? 

Mr.  DuBAND.  On  this  case? 

Judge  Haines.  Yea. 

Mr.  DxnAND.  Yes ;  there  was  an  investigation. 

Judge  H4INBB.  What  was  the  result  of  that  investigation  7 

The  Chaibman.  Tou  will  come  to  that  later ;  will  you  ? 

Judge  Hainbb.  I  was  just  asking  for  the  result ;  was  the  application  dis- 
missed, or  granted? 

Mr.  DuBAND.  It  was  dismissed.  It  is  the  rule  of  the  commission  not  to  give 
publicity  to  applications  for  the  Issuance  of  complaints  which,  upon  the  com- 
mlBslon's  preliminary  investigation  are  dlsnissed.  In  this  case,  the  commis- 
sion authorized  me  to  say  this  much  about  it :  This  case  was  an  application 
for  the  Issuance  of  a  complaint.  It  was  filed  by  a  rival  cooperative  fruit 
growers'  organization  in  California  agnlnst  Armour  &  Co.,  and  against  the 
California  Cooperative  Canneries,  and  its  connected  concerns.  The  applica- 
tion alleged  that  the  California  Cooperative  companies  was  a  bogus  independ- 
ent, was  not  truly  cooperative,  and  was  secretly  controlled  by  Armour  &  Co., 
and  that  four  ot  the  officers  were  agents  of  Armour  &  Co. 

I  am  not  conversant  with  the  minds  of  the  Individual  commissioners  who 
were  In  office  at  the  time  this  application  for  complaint  was  entered,  and  I 
«an  not  state  the  grounds  on  which  they  voted  to  dismiss  that  petition. 

Judge  Haineb.  I  did  not  ask  the  ground.  You  can  not  go  into  the  motives 
ot  the  ctwnmlssioners.    But  what  was  the  result? 

Mr,  DuBAND.  The  application  for  complaint  was  dismissed  June  29.  1920, 
and  no  complaint  was  issued.  There  were  certain  circumstances  surrounding 
that. 

Judge  Haines.  I  don't  think  that  would  be  proper  to  go  into. 

Mr.  DuBAND.  It  seems  to  me,  Judge,  that  It  is  pertinent  to  the  questions 
that  wwe  raised  here,  because  It  was  testified  that  the  dismlasal  of  this  com- 
plaint constituted  a  clean  bill  of  health.  Now,  that  Is  a  very  broad  term,  and 
that  kind  of  thing  frequently  comes  up,  and  the  phrase  "clean  bill  of  health  " 
is  used  In  connection  with  It. 

Now,  without  making  any  further  statement  than  this,  I  would  say,  for  ex- 
ample, that  one  ground  was  that  the  complainant  withdrew  its  application  for 
the  iasuance  of  a  complaint. 

The  CKAiRMAn.  Well,  if  there  had  been  a  violation  of  law  It  would  have  been 
jour  duty  to  have  Issued  a  complaint  on  your  own  Initiative,  wouldn't  It? 

Mr.  DusAND.  Yes. 

The  CsAiBMAS.  Even  It  the  complainant  had  withdrawn  its  appllactlon? 

Mr.  DuBAHD.  Yes.  And,  second,  that  while  the  records  showed  this  $250,000 
Armour  mortgage  and  the  contract  for  Armour's  requirements.  It  was  not 
secret.  That  is  the  point  of  its  being  a  bogus  Independence,  and  that  this  was 
a  secret  matter,  was  not  sustained  by  the  records. 

The  CnAiBMAN,  It  is  safe  to  assume  then  that  there  was  no  violation  of 
law,  or  there  would  have  been  a  complaint  issued? 

Mr.  DoBARD.  I  could  not  make  that  statement.  I  can  only  give  you  the  as- 
sumption that  the  record  showed  no  reason  for  proceeding  in  the  public  interest. 

Judge  Hainkb.  Well,  do  you  mean  to  Infer,  and  have  the  committee  here  to 
Infer,  that  this  is  not  a  cooperative  association  In  good  faith;  that  it  la  a 
fictitious  and  bogus  association? 

Mr.  DtmANn,  Just  the  opposite.  I  think,  Jiidge — ^from  what  I  have  said.  If 
you  will  permit  me  1  will  read  these  four  grounds  that,  as  far  as  I  can  Judge, 
w«'e  in  Uie  minds  of  the  commissioners  as  reasons  for  dtsmlsslng  this  applies* 
tion. 
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The  CuAisuAN.  Go  ahead  and  read  them.    I  would  like  to  hear  them. 

Mr.  DtiKAHD  (reading) :  "  1.  That  the  complainant  withdrew  its  appllcatloii, 

"  2.  That  while  the  reijords  showed  this  (250,000  Armour  mortgage  and  tbe 
contract  for  Armour's  requlremente,  It  wna  not  secret. 

"  3.  There  was  la  the  report  of  tlie  caBe.  «o  far  as  then  developed,  no  proof 
that  any  of  Che  officers  or  directors  of  the  company  were  agents  of  Armour  & 
Co.,  besides  three  of  the  four  alleged  agents  of  Armour  &  Co.  have  been  re- 
moved or  have  resigned,  aa  a  matter  of  fact,  from  the  board  of  directors. 

"  4.  That  tbe  contract  for  Armour  &  Co.  to  take  all  Its  requirements,  amount- 
ing to  a  large  part  of  the  output  of  the  canneriee,  had  been  suq>ended  by  virtue 
of  the  consent  decree.  Ibe  application  was  diBmlsaed  June  29.  1920,  aud  no 
complaint  was  Issued." 

As  to  the  point  that  the  chairman  asked 

Judge  Hainer.  Do  you  mean  that  this  consent  decree  destroyed  the  con- 
tract?   Is  that  the  effect  of  It? 

Mr.  DuBAND.  I  should  assume  so. 

Judge  Haineb.  That  la  the  effect  of  It,  Isn't  It,  that  It  destroyed  the  contract! 

Mr.  DuAAND.  I  should  assume  so,  but  I  don't  know  as  a  matter  of  law. 

Judge  HAiNra.  Well,  what  does  the  word  "suspend"  mean?  I  see  Ih^ 
used  the  word  "  suspend."    Is  that  the  word  you  use  there,  "  suspend  "? 

Mr.  DintAND.  Yee ;  suspended. 

Judge  Hainer.-  SnspHided? 

Mr.  DuBAND.  Yes. 

Judge  Haineb.  The  contract? 

Mr.  DUBAHD.  Yes. 

Judge  Haineb.  Well,  I  guess  that  is  all. 

Mr.  Ford.  May  I  ask  a  question,  Mr.  Chairman? 

The  Chairman.  Yes;  what  Is  It? 

Mr.  Foan.  I  would  like  to  ask  whether  the  Investigation  showed  any  loans 
made  by  banks  to  the  California  Cooperative  Canneries  on  notes  which  wen 
Indorsed  by  Mr.  Armour,  or  by  Armour  &  Co.? 

Mr.  DuRANO.  I  don't  know ;  no.  I  have  been  over  the  record  of  this  esse 
rather  hastily,  and  I  don't  know. 

Mr.  FoBo.  Thank  yolL  | 

Tbe  Chatbuaiv.  Proceed,  Mr.  Durand. 

Mr.  Durand.  Just  to  clear  the  record,  Mr.  Chairman,  the  Federal  Trade  Com- 
mission law  provides  that  the  commission  shall  Issue  a  complaint ;  It  Is  mandi-  j 
tory  for  It  to  Isaue  a  complaint  if  it  feels  that  a  proceeding  by  It  would  be  in 
the  public  Interest.     Now,  that  Is  somewhat  different  from  whether  there  vbs 
a  violation  of  law,  as  you  phrase  It. 

The  Chairman,  There  Is  one  thing  ther&  You  say  this  was  filed  by  growera 
Is  It  growers  or  canners? 

Mr.  Ddrand.  No;  growers;  a  cooperative  fruit  growers'  ot^anization. 

Judge  Haiiteb.  What  cooperative  fruit  growers?    Who  was  It? 

The  Chaibman.  Well,  he  didn't  name  them,     He  stated  "  a  cooperative."      i 

Mr.  DuKARD.  Any  question  that  the  committee  wishes  to  ask  of  the  commission 
I  am  sure  they  would  be  very  glad  to  consider,  and  to  give  you  full  Information, 
unless  they  feci  that  there  is  some  reason  why  they  should  not,  under  their 
rule  and  practice. 

Judge  Hainer.  Yes;  perhaps  we  have  gone  further  with  you,  Mr.  Durand. 
than  we  should. 

Mr.  DuBANO.  But  I  am  sure  they  have  every  disposition  to  give  you  all  ttie 
Information  that  you  think  would  be  material.  I  presume  that  they  would  be 
willing  to  let  the  record  of  that  case  be  made  available  to  the  committee,  if  thf 
committee  desires,  except,  I  say.  It  Is  contrary  to  their  regular  practice. 

The  GHAiBUAtj.  Well,  I  believe  they  would  give  it  to  our  department  if  m  ' 
asked  for  It,  perhaps. 

Mr.  DuBAKD.  I  think  so. 

So  I  was  asking,  in  the  statement  that  I  was  making  here,  what  there  w»s 
about  this  new  kind  of  cooperative  that  would  Justify  the  claim  asserted  in  the* 
hearings  here  that  It  is  in  the  public  interest  that  this  consent  decree  should  be 
set  aside  as  respects  one  of  its  very  important  provisions  In  order  that  this  nev 
kind  of  cooperation  between  the  fruit  growers  and  the  meat  packers,  or  with  tie 
meat  packers  there  as  an  essential  element  in  the  distribution,  might  persist  aail 
grow, 

I  would  like  to  compare  that  kind  of  cooixratlve  with  the  successful  eoopere-  . 
lives  that  have  already  >i«>n  ontablished  In  California.    What  kind  of  dlstrlbuC- 
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ing  s.vBtem  do  those  estahliBhed  cooperatives  have?  They  have  a  distributing 
BTStem  that  takes  their  product  out  of  the  hands  of  hrokers  and  apeonlative 
Id  termed  la  rlea  and  sells  It  directly  to  bona  flde  wholesalers,  who  distilbute  It  at 
a  reasonable  profit  to  the  retailerB  of  the  country. 

Now,  I  say  that  Is  the  aim,  the  ideal,  that  these  other  cooperatives,  the  coop- 
eratives of  California  In  general,  set  up  for  themselTCs..  They  also  are  building 
up  avenues  of  export. 

The  Chaibman.  Well,  doesn't  this  cooperative  also  have  the  arrangement  that 
one  distributer  takes  it  and  places  their  prodncts  in  the  hands  of  (i  retailer? 

Mr.  DtnURD.  Tes ;  but  I  am  saying  that  the  other  cooperativeB  get  by  the 
broker  and  the  speculative  intermediary.  That  was  the  original  dlffleulty  that 
the  fruit  growers  of  California  had,  as  I  understand. 

The  Chaikmar.  But  doesn't  this  cooperative  get  by  the  broker,  too? 

Judge  Hainee.  .The  brokerage  is  a  very  little,  infinitesimal  amount^Mr.  Dally 
and  his  representatives  here. 

Mr.  Daily.  I  wonld  like  Mr.  Durand  to  explain  what  he  means  by  a  broker. 

Mr.  Dukand.  I  am  not  meaning  to  cast  any  aspersions  on  brokers.  Perhaps  I 
had  better  leave  out  the  word  "broker  "  and  say  "  speculatore." 

Mr.  DAII.Y.  The  amendment  Is  acceptable,  if  that  Is  what  the  gentlemau 
meant.  1  am  sure  that  he  did  not  mean  brokers  In  the  sense  that  has  been 
defined  here  by  Mr.  Duncan,  which  is  simply  an  intermediary  that  brings  the 
bnyer  and  seller  together  and  Is  compensated  by  a  small  percentage. 

Mr.  DuBABD,  I  mean  a  speculative  Intermediary.  Thank  you  for  that  cor- 
rection. 

But,  as  I  understand  the  history  of  those  cooperatives,  they  felt  that  there 
was  between  them  and  the  consuming  trade  a  wall,  an  organization  In  there,  and 
they  wanted  to  get  around  it,  so  that  they  formed  their  cooperatives  and  got 
around  that  wall  which  Interfered  In  the  distribution  of  their  product,  and  they 
went  to  the  large  number  of  wholesalers  In  the  conntry  saying,  "  Here,  take  this 
and  merchandise  it  to  the  retailers  In  a  reasonable  way,  so  tliat  we  can  have  our 
stuff  going  from  us  to  the  consumer  in  a  reasonable  way  without  any  monopo- 
listic barrier  In  between."  That  was,  as  I  understand  It,  their  problem — what 
they  started  out  to  do  and  what  tbey  succeeded  In  dolng^ — getdng  around  an 
intermediate  monopolistic  barrier. 

Now,  they,  I  think,  are  in  a  position  to  prairtically  Insist  on  a  proper  merchan- 
dising of  their  commodities,  and  it  was  to  break  up  that  sort  of  speculative 
monopoly  in  between  the  grower  and  the  consumer  that  they  were  formed,  and 
they  are  very  urgent  that  no  monoyoilatic  or  speculative  toll  shall  be  taken  by 
intermediary  distributive  agents  between  them  and  the  consumer. 

Judge  Hainbb.  la  that  the  purpose  only  of  these  cooperative  marketing  pro- 
ducers?   Do  you  think  you  state  their  position  correctly? 

Mr.  DuBAtJD.  They  have  a  desire  to  get  more  for  their  product  than  they  were 
able  to  get  under  the  old  regime. 

Judge  Hainer.  Isn't  the  primary  purpose  of  It  to  cut  out  the  spread  between 
the  producer  and  the  consumer  and  eliminate  as  much  as  possible  all  the  inter- 
mediaries— brokers,  commission  men,  wholesalers,  retailers,  and  everybody — If 
possible? 

Mr.  DiTBAnn.  I  think  not.     I  think  that  they  have  not  gone,  so  far  as  I 

Jndge  Haireb  (Interposing).  Well,  isn't  that  the  purpose  of  It — to  reduce  it 
to  the  irreducible  minimum  from  the  producer  to  the  consumer? 

Mr.  DmAND.  Well.  I  am  not  an  anthorlty  on  this  subject,  I  have  heard 
G.  Harold  Powell,  of  the  California  Prult  Growers'  Exchange 

Judge  Haineb  {interposing).  I  have,  too.    That  is  his  theory,  Isn't  it? 

Mr.  DuBAND.  And,  as  T  understand,  they  say  they  want  to  cnt  out  what  is 
between  them  and  the  wholesaler,  but  to  go  to  the  wholesaler  and  let  the  whole- 
saler distribute  to  the  retailer. 

■Tndge  Haineb.  Well,  who  Is  between  the  producer  now  and  the  wholesaler? 
What  remedy  would  that  be?  It  has  been  that  way  for  the  past  40  or  50  years; 
you  could  always  do  that— go  and  sell  your  products  to  the  wholesaler. 

Mr.  DtmAND.  As  I  understand,  there  were  speculative  interests  in  between 
who  did  not — — 

Jndge  Haimce  (interposing).  Who  do  you  mean  by  those  speculative  interests 
between  the  producer  and  the  wholesaler?    That  Is  a  new  species  to  me. 

Mr.  Halt,.  Mr.  Durand,  isn't  the  canner  in  there  between  them?  I  might  help 
,    you  out  by  su^^estlng  that. 

Mr.  DAir.T.  And  the  railroads. 
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Mr.  TXuBAno.  Well,  I  was  thlnklnK  of  tbe  dtrne  frnlt  people.  Perbapa  I  conM 
refreab  my  memory  by  gettlDg  some  article  by  O.  Harold  Powell,  whldi  wonU 
go  into  the  record  and  show  what  I  had  In  mind. 

Judge  Hmkeb.  Well,  this  proposition  Is  Just  like  what  onr  college  president 
said  when  we  were  studying  philosophy,  "  ir  you  have  a  bushel  ot  apples  and 
puU  one  olT  tbat  Is  rotten,  that  doesn't  prove  tbat  they  are  all  rotten,  you  know." 
That  Is  not  good  logic,  you  Itnow.  Now,  what  I  would  like  to  know  Is  what 
Q)ecnlators  you  mean  that  are  In  between  tbe  producer  and  the  wholesale  gro- 
cers, and  what  the  purpose  of  these  cooperative  is?  Is  it  merely  to  ellmlnau 
some  speculators,  some  nnknown  speculators,  or  is  there  a  broader  theory  tban 
that? 

Mr.  DxTBAKD.  No ;  there  are  no  particular  epecolators  tbat  I  have  In  mind.  It 
I  may  answer  it  by 

Judge  Haineb.  or  course,  tbe  wholesalers  are  not  apecolators. 

Tbe  Chaibuah,  Well,  let  ns  get  his  answer,  Judge. 

Mr.  DuBAND.  I  might  answer  it — I  would  like  to  put  into  the  record  some 
statements  or  articles  on  this  mibject  that  I  have  read  that  are  not  deflnitel.r 
enough  in  my  mind  to  answer  your  particular  question,  but  which  I  think  n'onM 
answer  your  question. 

Mr.  SurrH.  Then.  Mr.  Chairman.  I  suppose  he  means  be  would  like  to  d« 
it  at  the  close  of  bis  statement? 

Tbe  Chaibuan.  At  tbe  close  of  your  statement? 

Mr,  DimAND.  Yes. 

The  Chaibuan.  Tou  may  do  so. 

Mr.  DuBAND.  I  think  It  is,  Mr.  Chairman,  a  somewhat  vital  question  here  thai 
I  am  trying  to  raise,  inefFectlvely  iterhaps.  and  not  very  clearly.  Bnt  this  Is 
the  Idea  that  I  have  personally,  that  the  history  of  the  successful  cooperatlTeR 
of  California  will  show  that  they  took  a  hard  road  to  work  out  their  plan  ot 
distribution,  and  they  have  succeeded  in  working  out  a  plan  of  dlstrlbutJoD 
which  leaves  them  independent  In  a  sense  of  their  distributors.  Tbat  is.  tbelr 
distributors  are  not  a  wall  between  them  and  the  consuming  trade.  They  are 
not  so  dependent  upon  tbelr  distributors  as  tbe  distributors  ere  dependent  apon 
them,  and  I  think  that  that  hard  road  la  tbe  road  that  leads  to  real  saccns 
and  lasting  success  in  the  cooperative  organizations,  and  tbe  point  that  1  am 
coming  to 

Jndge  Haineb.  New,  Mr.  Durand,  yon  state  a  conclusion.  I  would  Ufae  to 
know  what  tbe  facts  are;  how  it  is  done.  Ton  simply  say  tbat  they  reaioved 
tbe  wall. 

Mr,  Smith.  Mr.  Chairman,  I  would  lite  to  surest  tbat  Mr.  Durand  slated 
that  he  wished  to  obtain  and  have  with  him  some  documents  on  tbat  sabiect. 
and  woald  present  It  fully  then,  and  we  really  onght  to  have  the  opportnntt!' 
of  having  those  documents  which  describe  more  fully  the  subject  than  bU 
present  memory  seems  to  iDdlcate. 

Judge  Hatkkb.  Well,  then,  I  will  withdraw  that. 

Tbe  Chaibuan.  We  will  suspend  that  dlscnsston  until  after  Mr.  Durand  had 
presented  it. 

Mr.  Smith.  I  don't  think  the  Judge  got  him  exactly  on  that. 

Judge  Haineb.  Well,  I  will,  withdraw  the  question,  then.  I  do  not  want  to 
interrupt  the  continuity  of  your  thought,  Mr.  Dnrand.  Probably  you  mar 
reach  that  later. 

The  Chaibmapj.  When  we  discuss  tbat  I  would  also  like  to  conrtder  the 
question^lsn't  that  substantially  what  this  California  Cooperative  Canneries 
la  doing,  that  It  is  eliminating  the  steps  between  the  producer  and  the 
consumer? 

Hr.  Ddband.  The  exact  point  that  I  was  trying  to  arrive  at  is  that  in  thl? 
Caltfomla  Cooperative  Canneriee,  that  cooperative  organization  of  p'oweis  bas 
put  itself,  in  my  Judgment,  too  much  Into  tbe  power  ot  an  organiiatlon  between 
tt  and  the  consumer,  and  tbat  In  that  It  Is  not  grounded  In  sound  coopentiTe 
principles.    That  is  the  point  I  am  trying  to  make. 

The  Chaibuan.  Now,  then.  In  that  connection  do  not  the  other  co^qtentlve 
associations  have  to  depend  upon  some  distributive  system  wbldi  tbe;  do 
not  control  and  own? 

Mr.  DusAND.  The  system  of  many  dlatribntors  operating  competitively  wUcfa 
they  do  not  control  and  own  but  which  in  a  s«iBe  they  are  lndep«ideat  oC 
They  are  not  so  dependent  upon  It.  as  I  think  this  orgmalzatlon  would  Had 
itself  dependent  upon  Armonr  ft  Co.  in  the  coarse  of  a  few  years.    I  do  ooC 
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believe,  In  other  wurde,  that  it  Is  a  sonud  plan  and  safe  plan  for  a  cooperative 
oreaDlzatlon  of  fcrowere  to  enter  Into  a  contract  lik«  this  with  Armanr  &  Go. 

Now,  if  my  premise  that  I  have  given  you  here,  or  tried  to  give  yoa,  of 
the  organization  and  dlBtrtbutlng  system  of  these  other  Oallfomia  coopera- 
tives is  not  correct,  that  will  show  when  I  present  the  articles  that  I  wish 
to  present  by  Mr.  Powell  or  others,  and  you  can  gather  from  those  articles 
what  the  facta  are  and  modify  my  statement  accordingly. 

The  Chaibiian.  All  right,  then,  go  ahead.  Mr.  Durand,  and  we  will  discuss 
that  later  when  you  have  your  full  data  before  you. 

Mr.  DuKAND.  Now,  as  to  the  attitude  of  the  other  cooperative  concerns  of 
California  toward  Armour  &  Co.,  to  support  my  conclusion  that  they  have 
not  thought  it  a  safe  plan  to  depend  upon  Armour  &.  Co.,  I  would  likejto 
refer  yon  to  Part  IV  of  the  commission's  report  on  the  meat-pacfclng  Industry, 
page  244.  Here  is  a  passage  which  shows  that  Armour  &  Co.  also  tried 
to  become  the  chief,  or  one  of  the  chief,  buyers  from  some  ot  these  other 
California  corporations;  tried  to  huy  an  unduly  Urge  proportion  of  the 
peaches  and  of  the  raisins  controlled  by  two  of  those  cooperative  associations. 
This  is  the  passage  that  I  refer  to.     [Reading:} 

•Armour  ft  Co,  has  begun  to  be  a  large  distributor  of  dried  fruit  and  has 
caused  the  wholesale  grocer  to  fear  that  here  also  he  would  soon  find  bis 
source  of  supply  shot  off.  Although  It  has  handled  large  amounts.  Armour 
&  Co,  has  not  yet  succeeded  In  this  conquest,  and  the  strong  cooperative 
marketing  organizations  of  Cnllfomia  may  prevent  tt. 

"  In  1817  Armour  secured  10  carloads  of  dried  peacbes  from  the  California 
peach  growers,  but  only  two  carloads  In  1918.  When  he  asked  for  10  addi- 
tional cars  the  order  was  refused.  During  the  year  ending  October  1,  1918, 
Armour  &  Co.  purchased  *102,783.60  of  raisins  direct  from  the  California 
Associated  Raisin  Co.,  and  secured  $154,368.13  of  raisins,  which  were  supplied 
by  the  California  Associated  Raisin  Co.,  but  sold  and  ehtn>ed  to  Armour  &  Co. 
by  other  packers  of  raisins.  Armour  &  Co.  expressed  to  a  repreHentative  of 
the  California  Associated  Raisin  Co.  the  desire  to  buy  800  carloads  of  raisins 
of  the  1918  crop,  about  20  per  cent  of  the  total  marketed  by  this  company, 
which  controls  about  88  per  cent  of  the  entire  crop  of  the  country.  These 
raisins  were  to  be  put  up  under  Armour's  own  brand.  As  the  company 
feared  that  any  such  arrangement  would  make  it  easy  for  Armour  &  Co.  to 
get  control  of  the  distribution  of  this  crop  the  California  Associated  Baialn  Go. 
at  once  adopted  a  policy,  which  had  been  under  consideration,  by  which  It 
would  no  longer  put  up  its  raisins  under  the  private  labels  of  distributors. 
Because  of  this  Armour  &  Co.  did  not  make  the  large  purchase  contemplated. 
It  did,  however,  buy  609  tons  of  raisins.  The  attitude  of  Independence  of 
these  and  other  growers'  organizations  indicates  that  there  may  be  a  few 
lines  of  foodstuffs  of  which  even  the  enormous  power  of  the  meat  packers 
can  not  gain  control." 

Then  there,  is  another  passage  on  pages  264  to  265  of  this  same  report 
which  I  would  like  to  read: 

"Thus  Armour  &  Co.,  while  not  among  the  customers  of  the  California 
Almond  Growers'  Exchange  In  1917,  bought  2,095  bags  of  almonds  from  them 
in  1918  and  apparently  would  have  taken  twice  or  three  times  this  amount 
If  the  exchange  would  have  accepted  its  orders." 

The  Chairman.  Well,  now,  where  do  they  get  that  "apparently"? 

llr.  DiniAND.  From  the  records  in  our  files. 

The  Chaibman.  Well,  I  mean,  how  do  they  arrive  at  such  conchiBlons  at 
those?  Tliey  say,  "Appari*ntly  would  have  taken  twice  or  three  times  this 
amount."  aod  they  said  with  reference  to  the  800  carloads,  "  They  would  have 
bouRht  this."    Now,  what  are  those  assertions  baaed  on.  Mr,  Durand? 

Mr.  Dt'BAND.  Those  are  based  on  the  records  of  repiirts,  Interviews,  docu- 
ments, etc. :  .that  is,  all  of  the  atutementa  In  one  of  these  reports  are  based 
tliat  way  on  material  of  that  kind.  What  is  behind  tliis  particular  statement 
I  am  not  sure,  but  I  can  produce  it.  If  you  desire  it.  It  Is  in  our  flies  and. 
you  can  then  see  wliat  the  basis  for  the  word  "  apparently  "  was.  I  have'  no 
knowledge  of  it  myself. 

The  Chaibuah.  Just  make  that  as  an  Instance,  to  clarify  the  record.  We 
would  like  to  see  what  is  behind  it.  You  know  it  has  been  charged  by  the 
meat  packers  that  many  of  these  are  indefinite  assertions  that  are  not  substan- 
tiated in  any  way. 

Judge  Haireb.  Yes ;  based  on  rumor  and  hearsay  statement. 
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The  Ob&iruan.  Yes;  and  we  wane  that  ae  an  Instance.    ' 

Judge  Haircr.  I  think.  In  Juatlt*  to  the  Federal  Trade  Commission  this 
onjtbt  to  be  put  In. 

Mr.  Dtjrand.  We  will  put  that  ii). 

Judge  Haikeh.  It  hoB  been  criticised  along  that  line. 

Mr.  DuEAiuu.  Yea;  well,  we  will  put  into  tlie  record  just  what  we  hai-e. 

If  you  will  note  the  paragraph  on  the  last  half  of  page  244,  and  the  bottom 
of  page  264  and  the  top  of  page  26^,  Mr.  Barrett. 

The  Ghaibuak.  Go  ahead. 

Mr.  DiTRAND.  I  will  continue  to  read  from  where  I  left  off.     [Reading;] 
"  and  appar«itly  would  have  taken  twice  or  three  times  this  amount  if  the 
exchange  would  have  awepted  its  orders.    Except  for  one  concern,  which  bought 
3.000  bags  In  1917  and  5.000  bags  in  1918,  no  other  customer  handles  bo  large 
a  quantity  as  Armour  &  Co.  purchased  during  its  flrat  year." 

Judge  Hainbr.  Now,  right  In  that  connection.  What  price  did  they  pay  to 
the  producer?    Uoea  ,vour  rejioit  show  that? 

Mr.  Di'BAND.  I  am  not  sure.  Judge.    I  will  look  that  up. 

Judge  Haineb.  I  wlBh  you  would  look  that  up  and  see  when  they  depresfei 
the  price  or  enhanced  It. 

The  CiiAiBMAN,  To  the  producer? 

Judge  Haineb.  Ves. 

Tlie  Chairuan.  There  Is  another  thought  In  that  comiection.  too.  Mr.  Duranl 
if  yon  couiil  give  us  some  information  on  It:  How  far  out  of  projwrtlon  are 
these  purchases  by  Armour  &  Co.  to  their  general  wholesale  groceVy  business, 
ns  compared  with  the  general  wholesale  grocery  businesses  of  other  compaule*? 
I  don't  know  that  I  make  my  thought  clear? 

Judge  Haineb.  Yes ;  what  is  that  big  one  in  Chicago? 

The  CuAtBUAN.  Say,  Beid.  Murdock  &  Co..  or  Austin -Nichols,  or  Sprain 
TVarner,  or  any  of  those. 

Mr.  DiTtAND.  Well,  one  of  those  big  wholesale  grocers  will  ordinarily  buy  sncli 
anil  such  a  proportion  of  Its  wholesnle  grocery  business  In  the  form  of  raisins. 
Such  a  proportion  of  Its  grocery  business  will  be  raisins.  And  you  want  to 
know  whether  what  Armour  bought  was  a  comparable  proportion  of  itji  busi- 

The  Chaibuan.  That  Is  my  notion ;  yes.  In  other  words.  Armour  ft  Co.  had 
been  engaged  In  this  line  of  businese  tor  some  months  or  years,  perhaps,  and 
was  entltleil,  perhaps,  to  an  ordinary  Increase  on  its  business  and  to  an  ordinarj- 
proportion  of  the  various  lines  handled,  as  compared  with  the  business  done  by 
other  whfdesale  grocers.    And  was  it  an  abnormal  situation  In  that  reelect? 

Mr.  Dt-BAtro.  Tea.  Well,  now,  If  you  would  ask  the  reporter  to  give  us  a  copy 
of  that  question  as  you  have  state<I  It,  I  would  be  very  glad  to  look  It  up  and 
submit  it. 

The  Chaibuan.  Yes. 

Mr.  DuBAND.  1  may  not  be  able  to  furnish  that  information. 

Mr.  Newman.  In  this  particular  case,  as  I  understood  him  to  «ty.  the  Cali- 
fornia Raisin  Aasodatlon  packed  S8  per  cent  of  all  the  raisins  packed,  and  thkt 
Armour  offered  to  purchase  20  per  cent  of  the,  total  of  88  per  cent,  which  is  17.6 
per  cent  of  the  total  pack,  and  do  you  want  to  know  if  any  one  grocer  handled 
that  per  cent  of  raisins? 

The  Craibman.  Yes. 

Mr.  Newman.  We  .will  be  glad  to  furnish  that. 

Judge  Haineb.  Will  yon  furnish  that  data  on  which  that  statement  la  based? 

The  Cbaibuan.  All  of  this? 

Mr.  Duband.  Yes. 

Judge  Hainer.  The  percentage. 

Mr.  DimAND.  As  T  say,  I  am  not  sure  that  we. have  data  to  answer  your  qne* 
Uon. 

The  Chairman.  If  you  have,  we  would  be  interested  in  It,  Mr.  Durand. 

Mr.  DuBAND.  To  continue  the  reading  of  that  passage  mi  pages  264  and  2ei> : 

"Armour  &  Co.  Is  also  a  large  purchaser  of  both  shelled  and  unshelled  walnni.< 
for  Its  grocery  hueineas,  and  espedally  its  soda-fountain  supply,  in  1918 
Amour  A  Co.  attempted  to  buy  25  car1oa<lB,  about  300  tons,  of  unshelled  wal- 
nuts from  the  California  Walnut  Growers'  Association.  That  association,  how- 
ever, sold  the  company  only  II  carloads.  During  the  same  year  Armour  ft  Co. 
offered  to  buy  fiO/)00  pounds  of  shelled  walnuts,  but  had  not  secured  them  at 
the  time  the  last  reports  were  received  by  the  commission.  Armour  &  Co.  t'' 
naturally  regarded  by  the  producers'  organ iEBttons  as  a  parttculaily  desirable 
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customer,  not  only  because  of  its  excellent  credit  rating,  bnt  because  its  soda- 
foQDtalD  business  permits,  the  acceptance  of  nuta  which,  while  of  sufficientlr 
good  gnallty  for  this  use,  are  unattractive  to  the  Keneral  trade." 

That  18  the  end  of  the  quotatlMi.  Now,  the  point  that  I  was  making  in  read- 
ing those  extracts  was  that  according  to  this  record  the  cooperative  asaoclatiohs 
In  California— the  other  cooperative  associations  in  Califorola — appear  to  some- 
what ftRht  shy  of  Rlrlng  the  large  mnat  packers  a  large  portion  of  their  suigily. 
And  as  I  say,  I  think  personally  that  that  is  a  safer  course. 

Judee  Haineb.  Well,  thf  decree  prohibits  the  meat  packers  from  handling 
the  alnionds  and  pecans  and  walnnts,  doesn't  itV 

The  Chaibman.  Absolutely  prohibits  them  from  handling  them. 
Mr.  DcKAND.  Yes;  I  think  nuts,  except  peanuts,  are  Included  Id  this. 

Judge  Haikkb.  Everything  except  peanuts. 

Mr.  Grat.  May  I  ask  Mr.  Durand  one  question  In  regard  to  the  dried-fruits 
Interests? 

The  Chaibmas.  What  Is  It? 

Mr.  Gbay.  And  that  Is  this:  Is  it  his  knowledge  that  the  Prune  &  Apricot 
Association  have  sold  to  the  meat  packers,  the  Big  Five,  large  quantities  of 
prunes,  and  even  as  late  as  last  year? 

Mr.  Dttsand.  I  have  no  information  on  that,  Mr.  Gray.  There  may  be  In- 
formation In  the  flies  of  the  commission,  but  I  do  not  personally  know. 

Mr.  Gray.  That  was  Jnst  to  correct  that,  Mr.  Chairman. 

Judge  Haineb.  Do  you  know  how  these  walnuts  and  almonds  from  Sacra- 
mento, Calif.,  district,  for  instance,  are  transported,  or  were  transported  be- 
fore this  decree  was  entered? 

Mr.  DttRAtjn.  I  do  not. 

Judge  Haines.  Would  they  be  transported  in  these  refrigerator  cars? 

Mr.  DuBANB.  I  don't  think  so. 

Judge  !Hai!teb.  They  would  not  be  transported  that  way? 

Mr.  DuRAsB.  I  don't  think  so ;  but  I  don't  know. 

Judge  Hainer.  Then  would  there  be  any  special  advantage  about  the  re- 
frigerator cars ;  would  they  afFord  any  special  facilities? 

Mr.  DcB&KD.  I  think,  Judge,  that  one  of  the  most  Important  advantages  that 
the  packers  had  over  the  wholesale  grocers  was  In  the  refrigerator-car  service 
that  they  had. 

Judge  Haineb.  Well,  you  discuss  that  matter  later,  do  you,, Mr.  Durand? 

Mr.  DuEAND.  But  I  don't  think  that  that  Is  by  any  means  the  only  advan- 
tage which  the  packers  had.  Consequently  I  do  not  feel  that  prohibiting  the 
use  of  the  refrigerator  cars  or  even  the  ase  of  the  branch  houses  of  the  meat 
packer  for  distributing  these  products  cures  the  whole  situation.  I  think  there 
are  other  advantages. 

Judge  Haineb.  What  would  be  the  economic  theory  on  which  that  would  be 
based,  prohibiting  them  absolutely  from  transporting  almonds  and  walnats  and 

Mr.  DuBAND.  I  don't  think  yon  will  take  this  by  pieces,  so  to  speak,  but  you 
will  take  the  whole  proposition. 

Judge  Hainbb.  All  right, 

Mr.  DuBAND.  I  do  not  mean  by  that  that  1  am  treating  It  elsewhere,  but  that 
it  is  not  simply  almonds  and  pecans,  but  it  is  almonds  as  a  part  at  this  entire 
list. 

If  I  could  go  somewhat  further  on  this  idea 

Judge  Haineb  (interposing).  What  I  had  in  mind  was  this.;  I  was  wondering 
why  they  excluded  peanuts,  but  put  these  in. 

Mr.  DuBAWD.  Oh,  peanuts,  Judge,  are  excluded  here  because  they  are  a  very 
important  source  of  vegetable  oils  which  the  packers  use  In  the  mabii«  of 
lard  compounds  and  various  vegetable  tats  which  compete  with  the  bntter  and 
with  the  lard,  etc. 

Judge  Haineb.  That  Is  what  I  wanted  tf  know. 

Mr.  DuBAND,  So  it  Is  because  lard  compounds  are  exempted  from  the  decree 
that  peanuts  are  also  exempted.  Because  that  is  going  to  be  a  very  important 
source  of  v^etable  oil  as  a  substitute  for  the  -  cottonseed  oil  In  various  of 
these  products? 

Mr.  FoBD.  They  use  the  peanuts  for  the  purpose  of  making  oil  rather  than 
for  the  sale  of  the  nuts. 

Mr.  Smith.  It  la  now  about  12  o'clock,  Mr.  Chalnnan. 

Judge  Haineb.  Let  us  run  a  little  white  longer. 
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Mr.  DuBAND.  Well.  I  can  finlsb  tbiti  tliought  that  I  had  here  to  Just  a  couple 
of  mtnates,  I  think. 

The  Chaibuak.  If  we  let  you  aloue. 

Mr.  DuKAND.  I  think  that  there  ie  no  one  who  would  deny  mat  the  enti?  of 
this  decree  did  create  a  temporary  hardehlii,  And  a  very  linportaat  hard^ip, 
for  this  organization  of  Itlr.  Campbell's  and  for  some  of  these  other  orgaolzB* 
tlons  that  have  complained.  But  that  ItardKihIp  was  In  part,  I  think,  due  to 
tlie  business  couditlotis  of  this  past  year.  And  1  tblub  that  n'e  ought  not  tn 
ascribe  the  full  effect  of  the  difficulty  which  has  been  testified  to  tut  bene 
the  effect  of  this  consent  decree.  A  very  considerable  part  of  it  I  should  think 
is  the  effect  of  the  general  business  depression.  If  the  consent  decree  hail 
gone  Into  operation,  in  other  words.  In  a  normal  business  year,  I  think  thnt 
these  organizations  who  have  complained  would  not  have  liad  nearly  the  dlOl- 
cnlty  that  they  did  have. 

Now,  that  suggests  that  if  there  is  a  targe  proportion  of  the  fruit-growing 
interests  of  the  country  that  are  distributing  their  products  succefiafully,  that, 
given  a  normal  year  and  a  resumption  of  normal  times,  the  distribution  of 
Mr.  Campbell's  organization  and  tbese  other  organizations  can  be  resumed 
and  it  is  not  necessary  to  modify  the  decree  in  order  to  insure  their  pros- 
perity. '  That  their  prosperity  In  the  long  run  would  be  greater  If  they  tie  jo 
their  organization  to  the  methods  of  distribution  that  other  and  simlar  or- 
ganizations are  nsing,  and  that  the  disadvantage  of  the  packer  control,  or  the 
extent  to  which  the  packers  are  in  these  Industries,  is  Illustrated  by  the  very 
fact  that  when  they  are  cot  oft  from  distributing  by  this  consent  decree  It 
leaves  the  growers,  too,  helpless.  They  should  not  depend  so  greatly  on  any 
One  organization  as  to  be  helpless  when  that  organization  falls  them. 

Now,  to  give  a  rather  broader  application  to  this  whole  matter  In  one  para- 
graph. With  credit  arrangements  provided  for  cooperation— and  I  feel  that 
that  win  certainly  be  brought  to  pass  before  very  long,  from  the  present  de«q>- 
seated  demand  for  it  and  from  the  fact  that  the  War  Finance  Corporation  Is 
already  aiding  these  cooperatives — with  credit  arrangemenrs  provided  thetn 
and  with  the  terminal  markets  open  to  them  and  provided  with  every  facility, 
and  with  the  private  cars  mBde  ui-ailabie  to.  anyone  as  a  part  of  the  railroad 
system  of  the  country,  I  think  the  way  will  be  clear  for  tlie  distribution  of 
the  future — a  distribution  that  will  be  free  of  such  monopolistic  control  as 
the  packers'  ideal  .would  almost  certainly  develop — a  distribution  that  would 
be  in  accord  with  the  genius  of  tne  American  people  with  the  competitive  ides, 
and  one  In  which  men  of  large  vision  will  have  every  opportunity  to  function. 

Now,  to  be  sure,  to  free  the  private  cara  and  to  make  them  available  to 
everyone  would  not  thereby  ipso  facto  create  a  distributive  organization  to 
sell  and  distribute  stuff,  but  if  those  private  cara  are  free — common  carriers 
available  to  everyone — I  think  that  a  distributing  system  Is  going  to  develop 
that  will  provide  the  opportunity  for  sending  canned  fruits  and  vegetables 
into  the  remote  corners  of  the  country  economically  and  without  a  monopo- 
listic control  of  them  or  the  danger  of  a  monopollBtie  control. 

That  was  all  I  wanted  to  say  on  that  point. 

The  Chairman,  Well,  that  is  a  good  point  at  wblcti  to  stop,  is  it? 

Mr.  DURAsD.  Tea. 

The  Chaieman,  We  will  adjourn  until   1.30  this  afternoon, 

(Thereupon,  at  12  o'clock  noon,  a  recess  was  taken  until  1.30  o'clock  p.  nu 
of  the  same  day,  Tuesday,  December  18,  1»21,) 


The  committee  resumed  Its  session  at  1.30  o'clock  p.  m.,  pursuant  to  the 
tak'ng  of  recess. 

The  Chaibman.  Gentlemen,  let  us  proceed  with  our  bearing.  Proceed,  Mr. 
Burnnd. 

STATBMENI  OF  HB.  WALTEB  T.  DUBAND — SeBomed. 

Mr.  DiiBAND.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  was  dis- 
cussing those  unrelated  lines  and  the  extent  to  which  the  packers  have  goup 
into  them.  I  have  here  two  advertisements,  one  by  Swift  4  Co.,  which 
appeared  in  the  Cosmopolitan  for  December,  1919,  and  one  by  Armonr  &  O'. 
in  Good  Housekeeping  Just  the  month  before.  November,  1819.    Both  of  thei" 
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concern  unrelated  lines.  But  Armour's  advertlBenient,  nnfortunatetir,  rather 
kills  the  point  of  Swlft'e  advertisement,  and  I  wanted  to  read  both  of  them. 

The  Chairman.  They  had  not  apparently  gotten  together  on  that? 

Mr.  DUBAND.  Apparently,  as  I  see,  the  theory  of  combination  and  haruionj  la 
somewhat  shattered  by  these  two  adg.    This  la  Swift's  adrertlsement : 

'■  DO  YOf  WANT  LEGlfitATtON   BASEn  ON  '  FACTS  '  LIKE  THESE? 

"  The  Federal  Trade  Commission,  it  seems,  would  like  to  show  that  the  pack- 
era  are  getting  control  of  the  food  supply  of  the  Nation. 

"  If  It  were  true,  tlie  commission  ouKht  to  have  no  trouble  Id  proving  it. 
Every  detail  of  the  packing  bualneaa  has  been  open  to  them. 

"  But  the  Idea  is  atwnrd,  and  an  absurdity  can  not  be  proved. 

"The  cmnmlssion  lias  published  a  list  of  some  040  articles  said  to  be  sold 
b.v  the  packers. 

"  This  Hat  is  a  groRs  exagKeration ;  -90  of  the  Items  listed  are  not  sold  to  the 
outside  trade  by  Swift  &  Co.,  tuit  are  supply  and  repair  materials,  such  as 
brick,  cement,  etc.,  used  In' construction  and  maintenance. 

"Glaring  duplications  appear  also.  Sausage  was  listed  37  times  under 
different  varieties.  Strictly  beef  products  and  by-products  were  classifled  as 
over  00  different  items. 

"As  a  matter  of  real  fact,  aside  from  meat  and  meat  by-producta,  Swift  &  Co. 
r^™iarly  handles  only  butter,  eggs,  cheese,  poultry,  canned  goods,  lard  sub- 
stitutes, soap,  and,  to  a  very  small  extent,  dried  and  salt  flsb,  And  it  handles 
onlj'  a  small  percentatge  of  the  volume  of  these  sold  to  the  trade. 

"  It  is  natural  and  logical,  of  course,  that  Swift  &  Co.  should  handle  these 
auxiliary  articles. 

"  Practically  all  of  them  are  sold  to  retail  shops.  And  plus  this  is  the 
matter  of  plain  economy.  Swift  &  Co.  by  handling  tb^  auxiliary  products  re- 
duces overhead  costs  all  down  the  line  and  gives  cheaper  meat  and  -better 
service  to  the  public. 

"  That  Swift  &  Co.  can  serve  the  public  at  a  profit  of  only  a  fraction  of  a 
cent  per  pound  from  all  sources  is  possible  in  large  part  because  of  these 
products. 

"  We  do  not  belieTO  tliat  Intelligent,  fair-minded  American  dtlxens  want  legis- 
lation based  on  the  kind  of  '  facts '  the  Federal  Trade  Commission  Is  using  to 
flght  the  pacliers. 

"Such  'facts'  are  vicious  and  grossly  unfair,  and  can  do  nothing  but  harm 
to  everybody  concerned." 

That  Is  what  the  Swift  advertisement  said  December,  1918.  And  Armour's 
Rtory  the  month  before  was  of  a  different  character.  I  will  read  the  pertinent 
part  of  the  advertisement : 

"  ABMOUR   COUDTMENTB   and   FliATOBINOe. 

"Armour  condiments  and  flavorings — ground  for  your  convenience  In  buying 
and  using — afford  another  example  of  Armour's  complete  service.  •  •  • 
With  few  exceptions,  every  food  item  needed  for  the  American  family  is  in- 
cluded in  the  wide  scope  of  the  Armour  oval  label  line.  In  other  words, 
whether  it  be  a  complete  full  course  meal,  a  quicfaly  prepared  emergency  lunch, 
or  the  s^arate  ingredients  necessary  to  prepare  substantial  dishes  you  can 
obtain  them  with  the  guaranty  of  Annour'a  ovnl  label." 

So,  while  Swift  is  objecting  to  the  Trade  Commission's  "  facta "  about  the 
packers  going  in  for  all  kind»:  of  foods.  Armour  Is  boasting  of  that  very  thing — 
of  the  complete  service,  practically  everything  needed. 

The  Chaihmas.  Perhaps  there  Is  a  difference  l)etween  the  practice  of  these 
two  defendants. 

Mr.  Durand.  Oh.  that  is  quite  true,  I  was  Just  going  to  say  that  all  these 
go  items  that  Swift  &  Co.  oh.lect  to.  sucb  as  brick  and  cement,  etc..  which  are 
not  sold  to  the  outside  trade  hv  Swift  &  Co.,  that  la  very  true,  but  our  report 
did  not  say  that  they  were  sold  to  the  outside  trade  by  Swift  &  Co,  I  think 
I  put  in  the  record  here  the  paragraph  which  told  of  the  Armour  Grain  Co.'s 
selling  of  these  articles,  like  cenient  and  inillwork  and  lumber  and  brick  and 
rand  and  gravel  at  its  country  elevators. 

The  Ghaibuak.  As  a  matter  of  fact,  did  you  find  that  these  Big  Five,  the 
various  members  of  these  Big  Five  packers,  acted  on  any  uniform  plan  with 
respect  to  their  unrelated  lines? 
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3Ir.  DuBAKD.  That  Is  a  auestloD  that  I  would  like  to  dlsruw,  &nd  to  say  thie, 
tbat  apart  from  any  evldMiue  that  may  be  given  In  the  report,  I  do  not  recall 
any  evidence  of  that  character.  I  don't  know  of  evld«)ce  of  the  proceeding 
by  thf  live  packers  In  a  harmonious  and  unlfonu  plan  In  the  unrelated  lines. 
May  I  add.  the  point  wag  made  In  the  report  tbat  there  In  a  certain  indica- 
tion of  the  Held  of  these  unrelated  lines  being  more  or  lena  divided ;  tbat  Is, 
Armour  go»*  In  for  cereals  and  u  line  of  thlntta  like  tbat,  aud  Swift  goes  ia  for 
certain  other  things. 

Judice  Hai.neb.  Butter  and  cheese? 

Mr.  rUBATiD,  Yes;  more;  and  he  is  tlie  biggeM  butter  dealer;  Armour  le  the 
biggest  chcexe  dealer:  and  Wilson  has  gone  In  for  condiments  aud  preserves 
esi>eclally.  and  there  is  just  a  sort  of  a  broad  indication  there  that  anybody 
Clin  He*  thHt  they  are  not  all  worlting  In  just  the  name  Itnee.  Sort  of  spe- 
cial! iiing. 

The  Chaibman.  Well,  don't  all  Ave  of  tlie  packers  handle  cheese  and  batter 
jnd  eggs? 

Mr.  DuBAND.  Yes;  but  one  rather  specialises  more  In  one  list,  and  another 
speciallz«'S  more  In  another. 

The  ('iiAiKUAM.  Vein:  and  don't  Armour,  Wlliwn,  and  Libby  handle  coodl- 
ments  and  canned  goods,  all  of  them? 

Mr.  DfRAND.  Yes. 

The  ('KAiRMAN.  Hid  you  have  any  evidence  of  a  combination  among  the  Rig 
Five  with  reference  to  these  unrelated  linesi 

Mr.  lirsANU.  Xo.  An  I  said,  there  was  no  evideiice  which  we  secured  of  a 
combination  among  tlieni  as  rt^ards  these  unrelate<l  lines. 

The  Chaibmak.  Or  a  c<»isplracy  In  restraint  of  trade  among  the  Big  Five 
themselves? 

Mr.  DrBAND.  No.  I  wish  to  add  to  that  atatemenj,  however,  this  general 
statement,  that  the  investigation  by  the  commission  of  unrelated  lines,  as 
respects  the  packers,  was  not  nearly  as  extensive  as  its  investigation  was  In 
respect  to  the  uieat  business. 

The  CiTAiaMAN.  Meat  was  your  primary  purpose,  the  investigation  of  meat? 

Mr.  DuBAND.  That  was  what  we  were  primarily  asked  to  investigate,  and  that 
was  the  burden  of  the  complaint.  In  the  course  of  that  investigation  we  found 
the  fact  that  the  packers  were  in  these  many  other  lines,  and  we  got  a  good 
deal  of  information  about  that,  but  we  didn't — In  the  time  we  were  investlgatins 
the  flies,  or  that  we  were  making  our  investigations  by  sending  our  agents  to 
various  informants  titroughout  the  country,  from  whom  we  could  gather  Infor- 
matiou — we  did  not  particularly  go  into  the  question  of  any  combination  in  un- 
relatwi  lines.    So  I  soy  we  have  no  evidence  of  it. 

The  Chaibuak.  Now.  your  statement  tbat  there  was  an  appearance  of  a  divi- 
sion of  those  various  lines  among  the  Big  Five  packers  is  not  founded  on  any 
concrete  evidence  of  an  agi'eement  by  them  to  do  that? 

Mr.  Dlrasd.  Not  at  all. 

Tlie  ('hairmak.  Rut  merely  upon  the  fact  that  there  seems  to  be  that  indi- 
cation? 

Mr.  DrRABO.  It  is  just  what  anybody  can  see  by  looking  at  the  figures  that 
we  got  of  the  estent  that  these  different  packers  are  in  the  different  lines.  It 
is  a  mere  inference. 

Mr.  Hali.  Is  there  anything  Inconaistent  between  those  two  ads.,  Mr. 
Dnrand?    I  did  not  quite  get  it. 

Mr.  DfRAND.  Well,  Swift  4  Co.  says  that  the  commission  has  published  a  list 
of  a  great  nmny  items,  and  tbat  Swift  &  Co.  regularly  handles  only  a  few 
things  here,  and  that  it  does  not  handle  other  things,  and  gives  an  impression 
certaljily  that  the  packers  are  not  so  widely  in  the  business  of  supplying  of 
foods  as  the  Trade  Commission  had  said.    The  first  statement  is : 

"  The  Federal  Trade  CommiBslon,  it  seems,  would  like  to  Show  that  the 
packers  are  getting  control  of  the  food  supply  of  tlie  Nation." 

They  a)>eak  of  tlielr  own  company. 

Mr.  Hall.  Then  they  go  on  to  state  what  they  handle  themselves? 

Mr.  DURAND,  Yes. 

Mr.  Hau,.  jVnd  then  Armour  goes  on  to  show  what  he  handles? 

Mr,  Dtrapjb.  Yes. 

Judge  Hainer.  It  is  not  the  spread,  but  it  te  the  volume  or  quantity  tbat  thej 
ore  controlling. 

Mr.  DuRA^D.  Yes.  But  sometimes,  you  know,  when  a  general  statement  is 
made  the  man  to  whom  it  does  not  apply  rises  and  speaks.    The  man  to  whom 


„V.iOl.)'-^IC 


packers'  (30NSENr  DECBBE.  805 

It  does  apirif  keeps  still.  I  think  this  1b  a  case  of  that  sort.  Except  that  Ar- 
mour did  DOt  keep  still,  but  was  here  advertlsitig  the  complete  service  that  he 
famlBhed. 

Mr.  Hau-  Well,  what  1  meaat  to  gay  was:  Do  you  tlftnk  that  Swift  also 
bandied  other  lines  than  what  he  advertised? 

Mr.  DiiKAN'D.  No;  not  at  all;  but  the  Trade  GommlBslon  did  not  make  such 
statemeDts  as  those  as  regards  Swift  &  Co.  It  made  genera  iizat  Ion  a  aa  to  the 
five  taken  as  a  whole,  and  made  specific  statements  as  to  the  Armour  Grain  Co. 
Swift  &  Co.  replies  that  that  statement,  which  is  a  statement  merely  aa  to  the 
Armotir  Gra'in  Co.,  does  not  apply  to  SVift  &.  Co.,  and  the"  commission  did  not 
at  any  time  say  that  it  did. 

There  were,  no  doubt,  duplications  iu  that  published  list  that  the  commission 
gave.  It  was  intended  to  give  an  impression  of  the  extenslveness  of  the  busi- 
ness, and  Mr.  Colver,  who  was  at  that  time  a  member  of  the  Trade  Commission, 
In  an  address  before  the  Natltmal  Coffee  Roaaters"  Association  at  Atlantic  City, 
on  November  14.  1919,  apoke  on  ^that  point,  and  I  would  rather  like  to  read  a 
couple  of  paragraphs  out  of  his  remarks  at  that  time.    He  said : 

"  Five  of  the  great  meat  packers  now  operate  In  scores  of  related  and  unre- 
lated lines  of  business  through  574  separate  corporations  and  trade  names. 
They  went  into  canned  tomatoes  and  progressed  through  vegetables  to  fruit, 
winding  up  not  only  as  the  owners  of  pinapple  plantations  In  Hawaii  but  as  the 
manufacturers  of  canner's  machinery  at  home. 

"  I  have  been  charged  with  padding  when  I  said  that  these  gentlemen  dealt 
in  639  products,  and  it  bas  been  shown  that  52  of  the  articles  enumerated  were 
duplications.  Well,  I  copied  the  table  of  contents  from  their  own  catalogues, 
cutting  out  duplications  as  between  catalogues.  .  But  I  am  willing  to  withdraw 
the  52  complained  of  and  wiU  substitute  the  434  articles  shown  in  the  Index:  of 
the  new  1910-20  sporting-goods  catalogue  of  one  of  the  five.  There  may  be 
duplications  in  that  list — there  are  a  lot  of  things.  There  are  nose  guards  and 
umpire  protectors ;  sweaters  and  phonographs ;  bloomers  and  hand  grenades. 
There  are  dnfflebags.  and  there  may  be  duplications." 

The  Trade  Commission's  list  of  packer  commodities  was  only  Intended  to  give, 
from  their  catalogues,  their  year  hooka,  and  their  schedules  that  they  reported 
to  us,  a  concrete  picture  of  the  variety  of  things  they  tiandle.  And  It  is  true 
that  there  were  what  we  probably  would  call  "  glaring  duplications "  In  the 
l)st.  If  you  would  look  at  it  from  that  point  of  view. 

May  I  add — perhaps  at  the  risk  of  digressing — an  illustration  of  these  non- 
food lines  that  come  under  claspification  13,  I  think,  of  paragraph  5  of  the 
decree. 

Judge  Haineb,  Miscellaneous  artldea. 

Mr.  DiiB&ND.  On  page  5  here,  miscellaneous  articles,  ciaasiflcation  13.  Among 
other  items  there  Is  listed  "  bumping  posts  for  railroads."  Now,  1  wanted  to 
speak  of  that  for  a  moment.  Now,  that  "  bumping  posts  for  railroads  "  refers 
to  the  Ellis  bumping  post.  That  is  tlie  post  that  is  at  the  end  of  a  piece  of  rail- . 
road  track  in  the  yards,  with  a  bumper  on  it,  so  as  to  stop  the  car  when  it  gets 
to  that  point,  to  keep  it  from  running  off  the  rail  on  to  the  ground. 

Now,  that  Ellis  bumping  post  is  a  product  of  the  Mechanical  Manufacturing 
Co.,  which  is  a  company  55  per  tent  of  whose  voting  stock  is  held  by  members 
of  the  Swift  family,  not  by  Swift  &  Co.  And  I  wanted  to  read  from  our 
private  car  line  report,  page  181,  tlie  statement  there  made  as  t9  this  ElllB 
bumping  post: 

"  The  packers'  induence  on  the  carriers  is  also  used  as  a  means  of  pushtag 
the  sale  of  some  of  the  products  of  their  alliliiited  companies.  An  example  is 
found  in  the  Ellis  humping  post,  a  product  of  the  Mechanical  Manufacturing 
Co.,  which  Is  controlled  by  the  Swift  interests.  The  sale  of  this  product  for 
tbe  flecal  year  ending  March  31,  1918,  was  $249,715.60." 

That  is  put  in  there  to  show  that  while  this  was  a  substantial.  It  was  not 
an  extremely  large.  Item.     [Continuing  reading:) 

"  Correspondence  found  in  the  fllea  of  Swift  &  Co.  Indicates  that  the  packing 
company  uaes  its  traffic  intluence  to  induce  Che  carriers  to  buy  this  poat.  The 
following  letters  passing  between  ofRcials  of  Swift  &  Co.  show  the  disposition 
to  push  the  sale  of  the  Ellis  post  through  enlisting  tbe  aid  of  A.  R.  Fay,  trans- 
ortatlon  manager  of  Swift  &  Co.,  who  has  charge  of  routing  its  traffic: 

"  ■  April  14,  1915. 

"  '  Mr.  Geo.  L.  Chatj-ielo  :  1  noticed  all  along  the  Michigan  Central  road  tliat 
they  are  using  some  kind  of  a  steel  bumper.    Would  like  to  know  if  they  have 
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discontinued  using  the  EHlls  entlrel;  and  using  only  tbe  sKd,  and  if  there  Is 
not  some  way  we  can  get  them  to  bn;  the  Ellis.' 

"  That  has  the  initials  of  the  man  who  dictated  tt,  '  NBH.'  who  I  understand 
to  be  N.  B.  Hlgble,  and  It  has  the  notation,  '  C.  G.-A.  R.  Fa^.'  meaulns  copies 
sent  to  A.  B.  Fay. 

"  The  next  letter  ia ; 

■* '  Mat  4,  1915. 
"'Mt.  N.  B.  HiOBiz,  Fourth  Floor. 

"  '  Dear  Sir  :  Replying  to  your  note  of  April  14  and  referring  to  conversallon 
with  you  regarding  bumping  posts  on  the  Michigan  Central  Railroad,  wish  to 
advise  that  I  have  been  checking  up  thU  matter  and  have  not  been  able  to  get 
as  much  Information  as  I  would  like,  but  It  le  evident  from  what  I  have  that 
they  have  been  buying  a  number  of  Gibraltar,  Hercules,  and  Buda  bumidDS 
posts.  Also  understand  they  are  fitted  up  at  their  Jackson  shops  for  making 
repairs  for  our  bumping  posts,  some  of  which  have  been  tn  service  a  number 
of  years.  Have  not  been  able  to  learn  that  they  have  made  any  comi^ete  posts. 
I  am  also  advised  by  one  of  their  representatives  that  they  have  not  bought 
any  new  posts  for  a  long  time,  but  he  thought  they  would  need  some  within 
a  few  months.    I  am  taking  this  matter  up  with  Mr.  A.  R.  Fay. 

'"As  to  the  bumping  posts  on  the  Illinois  Central — their  business  runs  along 
even,  and  I  have  been  assured  by  their  purchasing  agent  that  we  are  getting 
all  of  their  business  and  have  not  been  bnying  any  other  posts. 
"'Yours  reqiectfully, 

" '  Gio.  L.  CaiTFiEtj).' 

"  Fay  was  apparently  able  to  Induce  the  Michigan  Central  Railroad  to  bay 
the  Kills  post,  for  he  reported  at  Chatfield  about  two  months  later  as  follows: 

"  '  Chicago,  July  SO,  ISiS. 
" '  Mr.  G.  L.  Gbatfieui,  Fourth  Floor: 

" '  The  Michigan  Central  have  promised  that  they  will  purchase  Ellis  bump- 
ing posts,  and  they  will  buy  more  posts  In  the  next  year  on  their  line  than  thef 
have  In  the  past  10  years. 

"  'A.  R.  Fay.* 


"  There  is  do  direct  statement  In  this  correspondence  to  the  effect  that  Swift 
ft  Co.  told  the  Michigan  Central  Railroad  Co.  that  it  must  buy  the  Ellis  bnmp- 
Ing  poet  or  suffer  a  loss  of  traffic.  It  is  within  the  limits  of  reasonable  Infer- 
ence, however,  that  the  '  traffic  club '  was  brought  Into  play  and  that  Swift  A 
Co.'s  traffic,  rather  than  the  worth  of  the  product,  was  the  controlling  factor 
In  tbe  Michigan  Central's  decision  to  use  the  Ellis  bumping  post."~ 

Now,  I  was  coming  to  the  subject  of  the  ^fldency  of  the  meat  packers.  Tbe 
efllciency  of  the  big  packers  Is  much  talked  about. 

The  CBAiuiAii.  Was  that  practice  an  unfair  practice  there? 

Mr.  DuiAifD.  Wril,  I  couldn't  pass  on  that 

Judge  Haikeb.  Who  did  It  affect?  In  whose  Interest  was  that  prohibited 
from  being  handled  by  tbe  Big  Five? 

Mr.  DuxAND.  1  don't  quite  get  your  question. 

Judge  Uairkb.  I  say,  what  was  tbe  purpose  of  inserting  that  in  this  decree, 
to  prcdilblt  the  Big  Five  from  handling  these  bumping  posts?  Tbey  were  not 
handled  by,  the  wholesale  grocers,  were  they? 

Mr.  DusAND.  I  couldn't  say  what  the  purpose  was. 

Judge  H»ii««.  Well,  was  It  an  unfair  practice?  Does  your  report  show 
that? 

Mr.  DvBANi*.  I  think  that  the  passage  that  I  have  read  is  all  that  Is  said  Id 
the  report  on  that  subject,  unless  there  is  perhaps  a  general  statement  some- 
where else  inferring  that  practices  of  that  kind  mi^t  come  within  tbe  dasslfl- 
catlon  of  rebates  under  the  Hepburn  Act 

The  CHAiauAR.  Well,  that  would  not  he  for  tbe  Departmmt  of  Justice  t* 
handle  under  tbe  antitrust  laws. 

Mr.  DtraAsn.  No;  under  the  Interstate  commerce  act,  which,  I  think.  » 
ordinarily  regarded  as  one  of  the  antitrust  acts. 

The  efflcl«icy  of  the  hig  packers  is  much  talked  about.  For  years  we  have 
heard  that,  as  big  butchers,  they  "  save  everything  but  the  squeal."  and  Hiey  tdl 
us  (rf  their  great  efficiency  In  all  lines  of  production  and  merchandising. 

Judge  Hainkb.  Since  then  they  have  canned  the  squeal,  haven't  tbey? 

Mr.  DuBAND.  I  have  heard  that  also.  It  is  no  wonder,  also,  that  we  tend  to 
take  It  for  granted  that  the  big  packers  will  be  the  most  economical  and  <fl(- 
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i''nt  agencies  In  tiaadllng  these  nonmeflt  foods  and  that  the  pnfoltc  will  get 

wer  prices  If  the  packers  are  permitted  to  do  the  work.    I  say  it  is  no  wonder 

■'■  Uke  that  for  granted.  But  have  we  ever  stopped  to  ask  wtiether  the  big 
■■nckerg  have  offered  us  auj  real  proof  of  their  efficiency?  They  have  asserted 
'  continually.    They  have  told  of  their  large  scale  production.    They  have  de- 

ribed  their  improved  technical  prixeasea,  their  equipment,  their  selling 
lethods,  etc.,  all  of  which  are  elementB  in  efficiency  of  great  importance,  I 
limit,  but  none  of  these  tilings,  nor  all  of  them  combined,  prove  efficiency. 

Efficiency  can  he  proved  only  by  a  comparative  statement  of  the  dlfferrat 
t>pes  of  business  organization,  which  will  strike  a  balance  of  the  advantages 
iiiiU  disadvantages  of  each  type,  and  give  you  a  net  Qgure  of  the  flnal  result  for 
-Hth  type  In  comparison  with  others.  For  do  not  forget  that  big-scale  opera- 
.iiins  have  disadvantages  as  well  hb  advantages ;  that  small'Scele  operations 
i.uve  many  good  points  to  offset  the  difficulties  due  to  smallness.  It  Is  the  net 
.I'sult  of  advantages  and  disadvantages  that  tells  the  real  story  of  efficiency. 

.\nd  a  Judgment  of  efficiency,  moi-eover,  ought  to  be  based  on  fairness  in 
.uethods.  If  an  organization  is  ruthless  and  unfair  in  Its  business  practices 
jud  thereby  makes  a  anceess,  that  should  not  be  counted  to  It  as  efficiency. 

I  know  ot  no  actual  proof  of  this  kind — that  is,  of  a  comi«rative  statement, 
'.lalanclng  advantages  and  disadvantages,  to  get  a  net  result,  and  comparing 
-hat  net  result  with  a  similar  net  result  of  other  types  of  organization — I  know 
■if  no  actual  proof  of  this  kind  offered  by  the  packers.  They  can  point  to  their 
u'l-eat  growth,  but  If  there  is  a  question  of  fliat  being  obtained  by  unfair 
iiiethods,  or  by  combination,  or  by  restraint  of  trade,  we  can  not  credit  it  to 
I  fHclency  until  that  question  ts  settled. 

I  saythey  have  submitted  no  real  proof,  no  comparative  facts.  I  don't  know 
ihat  they  could  be  expected  to,  because  it  would  be  difficult  for  them  to  get  the 
:nformatiQn  and  the  figures  to  make  the  comparison.  We  would  naturally  look 
ro  the  Government  to  make  such  comparison,  and  properly.  But  I  don't  think 
(hat  the  Government  has  published  any  comprehensive  study  of  efficiency. 

Some  years  ago  the  genera!  question  of  efhclency  of  trusts  was  much  dls- 
•■assed.  Many  ideas  were  developed  on  the  subject.  One  was  that  "  up  to  a 
•-ertaln  point "  combinations  of  capital  are  efficient,  but  beyond  that  point  the 
i^-ombinations  become  too  bulky,  too  unmanageable,  and  fall  to  produce  the 
economies  at  which  they  aim.  At  that  time,  early  in  the  first  Wilson  admin- 
istration, a  rather  amhltious  Investigation  of  the  efficiency  of  trusts  wa^  under- 
taken by  the  Bureau  of  Corporations,  but  for  various  veASons  was  never  com- 
pleted. Consequently  we  do  not  have  anywhere  in  any  comprehensive  sense  an 
ordered  body  of  facts  and  argument  bearing  on  this  very  Important  question  of 
public  policy  as  to  the  efficiency  of  large  combinations  of  capital.  In  some 
industries  investigations  made  by  the  Government  have  estahU^ed  certain 
facts,  in  others  no  facts  bearing  in  any  large  way  on  the  question  have  been 
officially  gathered.  In  the  meat-packing  industry,  particularly,  there  has  been 
no  sufficient  marshaling  of  the  facts  to  show  in  any  conclusive  way  whether 
the  Ave  lai^e  packers  have  any  proper  title  to  the  "  efficiency  "  which  they 
claim. 

We  Incline  to  think  that  the  contention  of  the  big  packers  and  of  their  sup- 
jiorters  is  not  true.  And  we  Insist  that  the  burden  of  proof  is  upon  them,  so 
long  as  the  law  of  the  land  is  what  It  is — a  law  of  competition  Instead  of  a 
law  of  moni^oly. 

Now,  I  want  to  read  one  striking  thing  on  this  point  of  the  questiim  of 
their  efficiency,  from  Part  V  of  the  Report  of  the  Federal  Trade  Commission  of 
the  Meat  Packing  Industry,  pages  95  to  96: 

"  To  summarize,  the  deduction  to  be  made  from  the  comparative  figures 
already  tabulated  would  seem  to  be  that  either  the  great  packers  are  less  effi- 
cient, from  the  standpoint  of  profits,  in  the  production  of  meats  than  the  larger 
Independents,  or  else,  granting  an  equal  or  greater  profltableness  in  the  meat 
busiDess,  th^r  continual  Invasion  of  new  fields  is  a  source  of  burden  in  the 
shape  ot  losses  on  the  current  earnings.  In  other  words,  high  profits  on  meat 
may  be  used  to  finance  new  activities  pending  the  establishment  of  the  latter 
on  a  firm  basis,  meanwhile  keeping  down  the  average  return  on  the  total 
business  to  a  level  less  than  that  shown  for  the  larger  independent  companies." 

And  then,  a  little  later,  the  report  says: 

"  In  connection  with  the  comparative  figures  two  other  interesting  points  are 
seen."  These  are  the  comparative  figures  of  profits  of  the  Big  Five  and  of  the 
larger  Independent  meat  packers.  "  Swift  &  Co.  has  repeatedly  contended  that 
it  is  necessary  for  the  great  packers  to  enter  new  fields,  often  unrelated  to  the 
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meat  buslnesH,  In  order  lo  beeii  up  the  efllciency  of  the  orj^Bolzation.  It  would 
appear  from  the  above  tabulsHonR  and  the  deductions  drawn  therefrom  that, 
contrary  to  this  contention,  it  has  cost  the  grpat  packers  a  lower  rate  of 
prodtableness  than  that  enjoyed  by  the  larger  Independent  companies  as  the 
price  of  enterlnic  new  flelds.  Htid  they  remained  strictly  In  the  meat  bnsiness 
their  efficiency,  measared  in  terms  of  proHtabl^ma,  wonid  perhaps  have  bera 
greater. 

"Again,  it  has  been  extenoively  claimed  by  Swift  &  Cn,  that  their  rate  of 
return  on  the  basis  of  sales  is  low.  only  areraglng  from  2  to  3  cents  for  eacb 
dollar  of  products  sold.  Only  the  wide  extent  of  the  great  pactcers'  organization, 
they  claim,  can  erable  the  company  to  sell  at  such  a  low  rate  and  give  the 
consumer  the  resulting  benefit  In  reasonable  prices.  If  this  cnntention  were 
true,  it  would  follow  that  the  independent  packer,  with  his  limited  nrganlzatlon, 
could  not  exist  on  a  return  of  only  2  or  3  cents  per  dollar  of  sales. 

"  Table  26  Indicates  that  the  rate  of  return  for  the  independent  beef  paekere 
averages  2.2  cents,  for  the  pork  packers  2.4  cents,  for  the  mixed  packers  l.T 
cents,  and  for  the  117  companies  combined  "—that  is.  Independent  companies 
combined — "  2.2  cents  per  dollar  of  sales.  Thus  it  appears  that  the  independent 
companies,  as  a  clasR,  while  making  about  the  same  profit  on  sales  an  do  the 
great  companies,  reap  a  high  rate  on  investment  (18.1  per  cent),  and  the  con- 
tention of  the  great  pachers  that  only  a  lai^e  organization  can  exist  on  these 
rates  is  not  auttaim-d  by  the  facts." 

I  will  add  here  the  tables  from  the  commission's  report  giving  the  actual 
figures  of  these  comparisons  that  hare  just  been  summarized  and  deductions 
drawn  therefrom  in  what  1  have  read. 

Table  26,  page  85  of  Part  V,  gives  the  profits  of  117  Independent 'packers 
In  1918. 

Table  35,  page  92  of  Part  V.  gives  a  comparison  of  profits  of  these  independent 
companies  by  size  groups  with  the  profits  of  the  five  big  packers. 

Table  37,  page  94  of  Part  V,  gives  comparison  of  profits  of  65  independent 
packers  in  1914,  1915.  and  1916,  with  the  profits  of  the  Big  Five. 

Now,  If  you  wish,  I  will  read  the  entire  table,  or  I  could  simply  read  the  per- 
centage of  profits  shown  for  the  independent  packers  and  the  five  great  packers, 
which  Is  the  point  of  the  table.  And  I  have  given  the  reference  by  pages  for 
the  complete  table. 

Table  26,  for  the  year  1918,  covers  117  Independent  packers. 

•Judge  Haireb.  That  means  meat  packers? 

Mr.  DoBANn.  Meat  packers.  Of  which  70  are  packers  of  pork.  18  are  packers 
of  beef,  and  29  are  mixed  packers. 

The  rate  of  profit  of  these  on  their  net  worth  was:  For  the  poric  packers, 
18.1  per  cent;  beef  packers.  18.4  per  cent:  mixed  packers,  17.8  per  cent;  tl»e 
average  for  the  117  companies  being  18.1  per  cent  of  the  net  worth. 

On  sales  the  rate  of  profit  of  the  pork  packers,  2.4  per  cent  per  dollar  of  sales; 
beef  packers,  2.2  per  cent;  mixed  packers.  1.7  per  cent;  grand  ^otal,  2.2  per 

Now.  comparing  that  with  the  five  great  packers:  Table  35  gives  the  com- 
parison between  the  five  great  packers  and  the  117  Independent  packers  for  the 
fiscal  year  1918. 

The  five  great  packers,  with  sales  of  $3,250,000,000  and  over,  made  15  per  cent 
on  their  net  worth. 

The  independent  packers  of  over  S25,000,000  sales  made  19.3  per  cent  on  their 
net  worth. 

The  independent  packers  from  .$10,000,000  to  $25,000,000  sales  made  23.6  pet 
cent  on  their  worth. 

The  independent  packers  under  .$1,0,000,000  of  sales  made  14.1.  per  cent. 

The  average  for  tlie  117  being  again  18.1  per  cent. 

This  Is  a  classification  of  them  by  size  instead  of  by  the  character  of  hnslness 
they  did. 

The  rate  of  profit  on  snle.B  for  those  independents  is  here  compared  with  the 
rate  for, the  Big  Five:  The  Big  Tive  was  2.2  per  cent  on  sales;  the  independent 
packers  of  over  $25,000,000  was  2.5  per  cent ;  the  next  smaller  group.  Independent 
packers.  $10,000,000  to  -$25,000,000.  2.1  per  cent;  and  the  smallest  group,  inde- 
pendent packers  under  $10,000,000.  2  per  cent;  average,  2.2  per  cent.  Which  is 
exactly  the  average  of  the  big  packers:  so  that  on  the  dollar  of  sales  they  did 
the  business  as  clieaply  to  the  consumer  as  the  big  packers  did.  Where  the  big 
packers  made  in  per  cent  on  their  net  worth  these  117  indeiwndents  averaged 
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18.1  per  cent  on  their  net  worth,  and  tlie  little  group,  thoae  from  $10,OOO.OQO  to 
$25,000,000  of  sales,  uiade  23.6  per  ceut  on  tlieir  net  worth. 

That  comparison  which  I  liave  Just  given  Is  shown  In  Tuble  37  for  65  Inde- 
pendent packers  for  the  years  1914,  1915.  and  1916.  In  other  words,  in  those, 
years  we  had  only  65  companies  whose  figures  were  available  In  usable  form. 
We  took  those  65  and  compared  them  with  the  five  great  packers. 

In  1914  the  rate  of  profit  of  the  five  great  packers  on  net  worth  was  8,3  per 
cent ;  that  of  the  65  indep^ident  packers  was  1Z6  per  cent 

In  1815  the  Ave  great  paekws'  rate  of  profit  was  12.8  per  cent ;  In  1915  the 
6ii  Independent  packers'  rate,  13.1  per  cent;  in  1916  the  five  great  packers,  lS.5 
per  cent :  the  &'>  independent  packers.  22.1  per  cent. 

The  average  for  the  three  years ;  The  live  packers,  13.5  per  cent ;  the  65  Inde- 
pendent packers.  16.3  percent. 

The  fact  that  the  independent  packers,  according  to  these  tables,  appear  on 
the  whole  to  be  making  a  higher  rate  of  return  on  the  Investment  without 
charging  the  public  any  more  for  the  service  per  dollar  of  sales,  would  seem 
to  point  toward  the  greater  efficiency  of  the  independents. 

The  tlgnrea  are  not  to  \m  taken  as  conclusive  or  as  final  proof,  but  they  are 
Indicative.  They  are  indicative  not  of  the  efflciency  of  the  big  packers  as  com- 
pared with  the  independent  packers ;  indeed,  they  tend  to  indicate  the  opposite. 
If  anything,  they  tend  to  show  that  the  small  packers  do  better  and  are  more 
elflclent. 

Now,  being  profit  figures — that  is.  tlie  profits,  the  total  net  profits  of  the 
hu»<lnesa~-belng  profit  figures  these  figures  are  not  results  of  the  various  ad- 
vantages and  disadvantages  of  the  respective  tyx»es  of  business.  But  they  are 
'not  conclusive;  I  wish  to  repeat  that.  To  be  conclusive  they  need  to  be  sup- 
plemented with  detailed  comparative  studies  of  costs.  Such  studies  can  not 
l>e  satisfactorily  made  until  sound  and  uniform  cost  systems  have  been  in- 
stalled by  the  packers,  lai^e  and  small.  It  is  to  be  hoped  that  the  Secretary 
of  Agriculture,  under  the  new  law.  In  time  can  establish  such  accounting  sys-' 
tf'ms  in  the  industry  as  will  enable  us  to  get  some  real  proof  of  relative 
efHclency. 

Besides  the  figures  of  packers'  profits  Just  cited  are  on  the  total  business. 
And  I  am  not  using  them  here  as  applying  to  the  unrelated  lines,  because  they 
do  not.     They  are  the  total  business. 

The  thing  that  you  are  particularly  interested  in  is  efficiency  in  tlie  unrelated 
lines,  and  on  that  we  have  still  less  basis  for  making  a;  correct  judgment. 
Tiiere  are  do  satisfactory  comparative  figures  for  packers  and  wholesale 
grocers  compiled  by  the  Government,  and  a  study  of  that  kind  would  liave  cer- 
tain difficulties. 

Now,  the  Trade  Gommlaslon  in  its  report,  part  4,  did  cite  some  comparative 
data  as  between  the  wholesale  grocers  and  the  packers  in  grocery  lines,  but  I 
want  to  say  that  Itisnofat  all  conclusive  and  it  la  inadequate  information.  But 
this  is  what  the  roport  says  on  page  44  of  part  4.  Now,  there  is  a.  statement 
there  on  that  page  which  I  would  like  to  put  in  connection  with  the  testimony, 
as  I  recall,  of  one  of  the  witnesses  here  betore  this  committee  to  the  effect  that 
wholesale  grocers  in  general  get  about  10  per  cent  gross  margin,  and  that  2 
per  cent  of  that  ts  net  profit.  That  that  i&  the  statement  that  was  made,  as  I 
recall  hearing  that  statement  here. 

Judge  Haineb.  Substantially  that. 

Mr.  DURANP.  Well,  witli  that  statement,  whatever  It  was — and  the  record 
will  show  what  it  was — I  wanted  to  compare  this  statement  on  page  44  of  the 
report,  part  4. 

The  Table  4  shows  for  six  branch  houses,  comprising  one  eastern  district  of  one 
of  the  big  packers  for  six  months  ending  April  30,  1910,  certain  figures  of  cost 
of  operation.  Those  are  unaudlteil  figures  that  we  simply  received  here, 
giving  them  as  they  were  fumisheil.  They  cover  one  of  the  packers,  only  six 
branch  houses,  and  for  six  months.  So  that  they  are  obviously  not  of  any 
great  validity.  They  are  too  small  and  simple  probably  to  be  of  very  repre- 
sentative value. 

But  the  table  goes  down  to  the  expense  per  duilar  of  sales  for  each  of  these 
sfs  branch  houses,  and  that  expense  changes  from  2.9  cents  for  one  of  the  branch 
houses  to  6  cents  for  another,  and  the  average  is  3.9  cents  for  the  sli  briincUea. 

Now,  Just  below  that  is  this  seutence  regarding  the  figures  of  Armour  &  Co, 
These  figures  are  for  a  whole  year  and  for  the  entire  comimny,  niui  therefore 
bnve  more  validity  as  to  representativeness: 
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"After  all  allowances  are  made,  however,  tbe  facta  If  fully  kDown  might  well 
iiow  that  on  the  average  a  given  volume  of  sales  can  be  made  at  teBS  expense 
'  y  tbe  packer  than  by  the  wholesale  grocer;  hut  even  so,  the  efflclescy  of  the 
'^ckers  In  handling  nonmeat  products  Is  not  eetahllshed.  The  packers  do  not 
>«p  cost  figures  for  handling  ^»eci&c  lines  of  goods  in  their  branch  houses. 
The  cost  of  handling  meats  Is  doubtless  lower  than  that  for  other  lines.  The 
'>rices  at  which  they  sell  groverles  have  frequently  caused  the  jobbers  to  raise 
the  question  whether  the  packers  load  their  meat  with  much  more  than  Its 
nroper  proportion  of  expense.  No  statistical  information  has  been  secured  on 
This  point,  but  It  is  clearly  implied  in  a  recent  statement  by  the  president  of 
Morris  &  Co.  that  the  Jobbers  are  right  in  their  surmise.    He  says: 

" '  It  is  a  fact.  If  that  be  an  offense,  that  the  packers  have  an  efficient  means 
i>f  distrlbntion,  and  as  they  already  have  a  fixed  carrying  charge  at  their 
iiranch  houses,  additional  lines  of  goods  can  be  carried  and  sold  very  cheaply.' 

"  This  aSd  similar  utterances  from  other  packers  seem  to  show  that  they  do 
not  rely  upon  their  efficiency  In  handling  groceries  to  win  for  them  a  footing 
in  the  marketing  of  these  foods,  but  upon  the  organization  built  up  for  market- 
ing products  which  naturally  appeal  for  favorable  treatment  from  the  carriers 
and  over  which  they  exercise  a  more  or  less  monopolistic  controL 

"  Low  prices  to  the  consumer  made  possible  In  such  ways  are  not  a  sot^al 
advantage,  but  may  readily  be  made  the  Instrument  for  securing  a  dominating 
control  of  successive  lines  of  goods,  after  which  it  may  be  confidently  expected 
that  such  lines  will  be  made  to  bear  at  least  their  proper  marketing  expense 
and  that  prices  will  be  raised  accordingly.  But  aside  from  that  no  lowering  of 
price  has  been  found  to  result  frodi  the  adventure  of  the  packers,  fiom  time  to 
time,  into  new  lines  of  manufacturing  and  merchandising.  The  manufacturers 
of  foods  and  of  food  and  other  specialties  and  their  purveyors  are,  generally 
speaking,  determining  price  levels  through  competition.  As  their  positions  are 
undermined,  monopoly  looms." 

That  is  the  conclusion  there  that  I  wanted  to  read. 

In  this  same  volume.  Part  IV,  on  page  22,  there  Is  another  statement  bearing 
on  this  subject  of  efficiency  of  the  packers.    At  the  top  of  the  page.    [Reading:] 

"  Packer  activity  and  the  public  Interest.  The  extent  to  which  the  packer 
should  be  permitted  to  enter  these  unrelated  food  lines  (even  assuming  legiti- 
mate competitive  methods)  is  a  matter  which  the  public  Interest  alone  should 
determine.  Two  questions,  primarily  eeonomlc,  are  Involved :  Does  this  widen- 
ing of  activity  result  in  additional  economies  of  production  and  distribution? 
Does  it  result  and  will  it  continue  to  result  to  the  public  in  lower  prices  and 
better  quality  of  product  and  service?  A  third  question,  not  here  discussed, 
relates  to  the  ultimate  eftect  of  such  case  and  powerful  organizations  on  the 
political  and  social  fabric  of  American  institutions. 

"  It  Is  probable  that  a  centralized  control  over  an  entire  industry  with  full 
coordination  of  all  its  parts  would,  assuming  equal  efficiency  of  labor  and 
equipment,  show  results  in  the  production  and  distribution  of  goods  superior 
to  the  results  flowing  from  a  control  widely  distributed,  such  as  Is  characteristic 
of  the  competitive  system.  But  It  Is  also  probable  that  unless  In  some  way  a 
considerable  element  of  the  tonic  of  compensation  could  be  infused  into  such 
a  system  a  certain  flabblness  of  industrial  tissue  would  result.  Furthermore, 
unless  this  control  rested  in  those  responsible  to  the  public  at  large,  not  only 
would  any  advantage  In  cheaper  production  resulting  from  centralized  control 
be  likely  not  to  go  to  the  consuiger  but  the  consumer  would  always  be  in  danger 
of  an  actually  higher  monopolistic  price. 

"Adequate  and  comparable  cost  records  of  production  and  distribution  have 
not  been  kept  by  the  packers  nor  by  their  competitors  In  these  unrelated  food 
lines,  and  without  these  records  relative  efficiency  can  not  well  be  conclusively 
determined." 

Now  these  two  incomplete  studies  that  I  have  here  cited  by  the  commission 
are  not  sufficient  to  prove  Inefficiency  of  the  big  packers,  not  at  all ;  but  I  think 
they  are  a  flag  of  warning  against  accepting  packer  claims  of  efflclMicy  without 
proof.    We  are  put  on  notice. 

The  testimony  of  the  heads  of  thb  big  packing  companies  before  congressional 
committees  Is  Interesting  in  showing  their  view  of  comparative  efficiency.  And 
the  interesting  thing  is  that  they  admit— Mr.  Armour  and  Mr.  Swift  personally 
testifying  before  committees  of  Congress  admit  the  greater  efficiency  of  the 
sinall  packer — "  up  to  a  certain  point." 

And  here  are  extracts  from  their  teat'mony,  if  that  would  Interest  the 
committee,  In  which  Mr.  Armour  and  Mr.  Swift  have  testified  that  "  up  to  a 
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certain  point."  np  to  a  WTtain  extent  the  eumller  pHclter  has  an  advantage 
and  is  more  efflclent  tlinn  tlie  large  imcker.  I  think  this  is  very  important 
material,  and  while  it  is  a  little  long  I  would  like  to  read  it. 

Judge  Haihbr.  You  may  read  It. 

Mr.  DUBAND.  Th'.s  \s  from  tlie  testimony  of  J.  Ogden  Armour  before  tlie 
House  Committee  on  Interstate  and  Foreign  Commerce. 

Judge  Haineb.  What  year? 

Mr.  DUBAND.  Tliat  was  In  the  winter  of  1918-19. 

.Iud|%  Haineb.  Prior  to  the  consent  decree. 

Mr.  DuHAKD.  Yes ;  it  was  the  first  Iteariug  held  on  this  packer  question  after 
the  reports  of  the  Federal  Trade  Oonimigsion  startetl  to  come  out  It  Is  the 
hearing  on  H.  R.  13324. 

Judge  Hainer.  Had  volume  1  been  issued  at  that  time — the  summary? 

Mr.  DUBAVD.  The  sunimnrj  had  been  issued,  and  Part  II  lias  been  issued. 
bat  Part  I  in  its  final  form  had  not  then  been  issued,  and  the  other  parts  haii 
not  yet  come  out. 

Judge  HAinER.  But  the  suimnary  had  been  Issued? 

Mr.  DuiiAND.  The  summary  and  Part  II.  the  evidence  of  vomblnatlon,  ha<l 
been  issued  and  were  before  the  gentlemen  of  the  committee.  I  will  reiit 
from  the  testimony  of  J.  Ogden  Armour  before  the  House  Committee  on  Inter- 
alflfe  and  Foreign  Commerce.     [Reading:] 

"The  Chairman  (Mr.  Sims).  All  the  large  packers,  as  you  have  Ju»i 
stated  '■— 

He  Is  talking  to  Mr.  Armour;  examining  hint — 

"All  the  large  paclters.  as  you  have  Just  stated,  are  watching  each  other 
and  striving  not  only  to  do  as  well  ns  the  otliers  bnt  better  if  they  can. 
They  having  already  tbe  field,  and  having  the  capital,  and  having  the  ms- 
chlnery  for  dlBtribution.  the  markets,  banks,  stockyards,  private  cars,  ami 
everything  of  that  sort,  tliey  are  fighting  each  other  for  voinnie  of  business. 
Now,  If  with  that  great  power  they  have  to  make  such  an  effort,  how  is  aii.T 
Individual  small  packer  to  get  into  the  field  with  any  promise  of  success? 

"Mr.  Abmoue.  There  are  a  great  many  independent  packers  In  the  field 
and  they  all  make  more  money  than  we  do- 

"  The  Chaibmak.  At  one  time  when  the  five  great  packers  began  the  war 
on  each  other  as  to  volume  of  business,  or,  I  mean,  if  at  any  time  the  five 
great  packers  were  to  begin  a  war  on  each  other  as  to  volume,  and  that  war 
should  lead  to  sharp  competition,  then  tlie  little  fellows  have  got  to  get  close 
to  the  shore,  haven't  they? 

"  Mr.  Abuocb.  Not  necessarllj',  because  the  expenses  of  the  big  packers  are 
a  great  deal  more  In  proportion  to  liis  size  than  the  little  packer. 

"  The  Chairman.  A  great  deal  more  as  to  the  unit  of  profits? 

"  Mr.  Aruoub.  No  ;  In  size. 

"  The  CHAmuAN.  The  unit  of  profit  is  what  you  make  -your  money  on,  is  it 
not? 

"Mr.  Aruovr.  Yes;  and  in  the  volume  or  size  of  business.  But  the  little 
packer  doesn't  have  the  expense  of  the  big  packers.  The  little  packer  to-day 
will  make  more  money  in  proportion  than  tbe  big  packer  will  make.  I  do  not 
think  there  is  a  little  packer  in  the  room  now  who  wouldn't  say  that 

"The  Chaibuan.  Then  yon  gentlemen  ought  to  split  up,  and  then  you  could 
do  better  than  you  do  now. 

"Mr.  Armour.  No;  while  there  la  a  greater  percentage  It  is  not  so  large  in 
the  aggregate  as  the  big  packer  will  make. 

"  The  Chairman.  The  overhead  of  the  small  packer,  if  he  hasn't  cars  of  hi* 
own,  would  add  a  great  deal  more  to  hia  unit  of  profit. 
"  Mr.  Abuoub.  No,  sir ;  I  don't  think  so. 

"  The  Chaihman.  You  lorgp  packers  then  are  not  doing  your  ■business  eco- 
nomically If  you  can  not  conduct  It  at  as  little  cost  as  anyt>ady  else. 

"  Mr.  Abhovb,  No  ;  I  think  in  any  business  that  the  small  man's  overhead  up 
to  a  certain  point  Is  always  smaller  than  that  of  tbe  big  man.  When  the  small 
man  goes  past  that  point,  of  course,  it  rises. 

"  Tbe  Craibman.  Then  tbe  fact  that  the  public,  inasnmch  as  It  has  to  procure 
from  tbe  large  packers  a  very  large  percentage  of  their  purchases  of  such 
meat  as  they  handle,  have  to  pay  yon  that  much  more  therefor ;  and  if  the  big 
packers  can  not  Ber\-e  the  public  as  economically  as  the  little  packers  can  it  U  a 
very  good  reason  why.  in  the  public  interest  they  should  cease  to  exist. 

"  Mr.  Armovk.  That  does  not  exist  only  up  to  a  certain  point  It  can  not  exist 
beyond  a  certain  point  where  tbe  little  man  gets  big. 
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The  Ohaibman.  With  the  flerce  competition  that  you  say  exUts  between  tie 
big  packers,  say,  Swift  &  Co.  and  the  others,  In  every  respect — and  it  Is  not  com- 
petition unless  It  la  real  and  i^enulne — I  can  not  see  how  the  little  packers  with- 
out the  eetabliBhed  trade  that  you  have  and  the  capital  tbat  yon  have  can  pos- 
sibly malce  more  money  per  unit  of  product  out  of  his  investment  than  you  can. 

"  Mr.  Aruoub.  Tbey  do. 

"  The  Chairman.  Then  the  public  is  interested  in  having  the  cheapest  pro- 
duction? 

"  Mr.  Abmoub.  Well,  but  you  understand  that  only  goes  to  a  certain  point,  as 
1  Bay,  and  when  you  pass  that  point  you  can  not  do  It. 

"  The  Ghaibuan.  And  if  yon  gentlemen,  on  account  of  your  size,  have  ceased 
to  be  economical— that  1f>,  in  the  sense  tbat  the  public  Is  Interested  In  It — tlwt  Is, 
that  you  sbatl  furnish  at  the  lowest  possible  cost  these  meats,  why,  then,  It  seems 
to  me  it  is  good  reason  why  we  sboidd  do  something  to  stop  their  growth'  Instead 
of  increasing  It. 

"  Mr.  Abmovb.  That  won't  work  out.  The  smaller  peckers  have  a  local  sphere 
or  a  limited  territory  only,  and  when  they  go  beyond  this  their  range  of  expense 
Increases  beyond  the  pro  rata  unit  that  exists  within  their  limited  territory. 
And  upon  a  national  basis  the  smaller  packer's  expense  would  Increase  and 
would  be  at  least  as  big,  if  not  bigger,  than  ours— probably  bigger — because  of 
our  great,  widespread  volume  of  business,  our  very  efficient  system  of  distribu- 
tion, and  the  consequent  economies  In  our  costs  of  doing  business." 

Tliat  was  on  January  21,  1919,  Mr.  Chairman,  that  Mr.  Armour  was  speaking, 
and  it  appears  on  pages  673  to  674  of  these  hearings  on  H.  R.  13324.  Part  IV. 

The  Chairman.  Mr.  Duranii,  in  that  connection  isn't  there  a  difference  be- 
tween the  service  that  the  big  packer  renders  and  the  service  that  the  little 
packer  renders?  - 

Mr.  DcBAND.  I  am  not  saying  at  all  that  there  is  not  a  service  and  place  for 
the  big  packer  in  this  country  or  for  a  very  large-scale  operation  of  the  packing 
business,  and  a  little  later  I  wanted  to  come  to  a  statement  on  that  point,  be- 
cause I  think  there  is  no  question  about  it. 

The  CHAmuAN.  So  that  really  the  profits  which  the  little  packer  makes  and 
the  profits  which  the  big  packer  makes  are  not  made  upon  a  busiuess  which  Is  in 
all  respects  comparable ;  is  that  right? 

Mr.  DuRiND.  That  Is  very  true.  That  is  one  of  your  elements  that  you  have 
got  to  consider  In  trying  to  make  a  comparison  of  efficiency. 

The  Chairman.  And  further  than  that,  in  the  question  of  efficiency,  doesn't 
the  actual  service  that  they  render  to  the  public  count  for  more  than  the  profits 
which  the  packers  themselves  put  into  their  pockets? 

Mr.  Durand.  That  Is  also  another  element  that  Is  a  part  of  your  problem.  I 
would  like  very  much  to  see  s  thorough- going  governmental  study  of  tfils  ques- 
tion, so  that  we  could  have  it  settled  as  r^ards  the  packing  Industry,  or  settled 
as  regards  a  nupiber  of  these  other  large  Industries.  All  of  these  elements 
need  to  be  taken  into  account,  and  that  la  a  part  of  the.  reason  why  I  say  these 
figures  are  not  conclusive. 

Judge  Haineb.  Would  you  favor  a  decree  absolutely  prohibiting  the  hig 
packers  from  conducting  the  business? 

Mr.  DiiBAND.  Judge,  1  understuud  that  I  was  going  to  come  over  here  and 
give  facts,  and  let  the  commission  make  su^estlons. 

Judge  llAiNER.  Well,  would  It  be  advisable  from  an  economic  standpoint? 

Mr.  DuBAND.  Our  commission  Is  not  only  a  legal  but  an  economic  commission, 
and  I  would  like  to  let  our  chairman  speak  on  that. 

Judge  Haineb.  It  is  not  a  legnl  question;  it  is  an  economic  question,  as 
BUBgested  by  Mr.  Sims  there. 

Mr.  DrRAND.  I  think  that  my  opinion  would  be  of  little  vulue  as  compared 
to  the  opinion  that  Chairman  Qasklll  might  suggest. 

Now,  here  Is  the  testimony  by  Mr.  Armour  before  the  Senate  Committee  on 
Agriculture.  And  I  think  this  was  In  the  first  Senate  bearings.  I  do  not 
have  the  exact  reference ;  but  It  is  much  to  the  same  point 

Mr.  Heney,  who  was  cross-examining  Mr.  Armour  before  the  Senate  Committee 
on  Agriculture,  asked  the  question : 

"  Mr.  Heket.  You  do  not  tbink  the  small  fellow  In  the  packing  business  has 
the  advantage,  do  you,  over  these  large  units? 

"  Mr.  Armour.  In  a  small  wa#,  they  make  more  money,  relatively,  than  we 
do.    Their  percentage  of  profit  la  greater  than  that  of  the  big  packers. 

'■  Mr.  Heket.  So  that  if  the  country  as  a  whole  could  get  proper  dlstrU)utlon 
of  the  products,  you  think  It  would  be  more  economical  to  have  them  handled 
by  small  dealers? 
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"  Mr.  Awiorx.  No;  I  do  not. 

"  Mr.  Uekkt.  How  do  you  figure  that  out,  tben?    I  draw  that  inference  from 

And  I  am  omitting  a  few  paseages  here  and  there.    Mr.  Armour  then  said: 

"Mr.  AsHOUB.  No;  I  say  It  la  a  matter  of  record  that  the  small  packers 
Always  make  mure  money  than  tbe  big  packers,  because  they  only  do  a  limited 
huslneas,  and  that  ia  reeognlzed.  Every  small  packer  will  tell  you  tliat  be 
makes  more  money  than  the  large  pacliera,  in  a  percentage  way." 

And  1  omit  several  other  passages.  Tben.  later,  the  chairman  [Senator  Gore) 
was  examining  Mr.  Armour.    This  was  In  the  same  huailng : 

"Tbe  Chaibuar  (Senator  Gore).  Yon  stated  the  other  day  that  the  small 
packing  boaaes  paid  bett«  than  the  big  ones? 

"  Mr.  AxxoDB.  In  a  percentage  way ;  yes,  sir. 

"  The  Chaibuan.  That  la  the  best  test,  I  take  It,  in  a  percentage  way? 

^'Mr,  ABMonB.  Yea,  sir. 

"The  Ghubuaiv.  Notwithstanding  these  economies  and  efHclmcy  bron^t 
about  by  tbe  big  packing  estabUshments,  still,  tbe  small  packing  establlBlmienti 
realize  a  better  profit  on  their  investments? 

"  Mr.  AXMOOB.  Yes,  sir. 

"  The  Ohaibuak.  Is  not  that,  then,  a  strong  economic  reason  whj  othn 
paddns  houses  should  spring  up? 

"  Mr.  Abmoub.  They  could  only  do  that  by  doing  a  limited  busineas.  Theo- 
retically that  goes  to  a  certain  point,  and  then  it  stopa,  as  any  small  buainess  can 
only  do,  or  always  does,  make  a  larger  percentage  of  profit  than  a  large 
baslness. 

"The  Chaisuan.  If  tbe  small  packing  bouses  located  near  the  orlginatiag 
supply  of  cattle  and  hogs  can  realize  a  better  percentage  than  the  big  packiog 
houses,  notwithstanding  the  economies  and  efliciencles  brought  about  by  the 
t)lg  packing  houses,  why  la  It  that  they  do  not  multiply? 

"  Mr.  Abuoub.  I  do  not  know.  There  are  a  great  many  of  them,  Thej"  are 
Increasing,  I  think.  But  a  small  packing  house  will  make  a  bigijer  percentafe 
■ot  profit  up  to  a  certain  point.  The  minute  they  pass  that  point,  then  they  pat 
themselves  right  in  the  class  of  a  big  packer.  The  can  not  possibly  do  (be 
business  at  tlie  same  margin  of  profit." 

Ttiat  Is,  after  they  pass  this  point. 

"  The  Chairman.  Would  they  incur  the  disfavor  of  the  big  packers  If  they 
did  that? 

"  Mr.  Abuoub.  No,  sir;  not  at  all. 

"  The  Chaibuan.  In  view  o(  the  fact  that  there  is  every  economic  reason. 
looking  at  it  generally,  for  their  coming  Into  existence,  do  you  suppose  tite  feat 
that  the  big  packers  should  pay  so  much  more  for  cattle  than  they  conid  afford 
to,  or  could  take  less  for  meat  than  they  could  take,  or  that  the  banking  insti- 
tutions would  refuse  them  credit,  could  have  anything  to  do  with  tlieir  not 
«omlng  Into  existence? 

"  Mr.  Abmous.  No,  sir.    It  Is  a  matter  of  individualism,  to  a  large  extent 

"  The  Chairuak.  Do  you  not  think  that  If  we  could  encourage  tbe  establisb- 
ment  of  smaller  units  nearer  the  sources  of  supply  of  raw  material,  that  would 
largely  solve  this  problem? 

■'Mr.  Abmottb.  Not  wlioUy,  because  there  have  to  be  enough  people  In  a 
certain  zone  that  this  small  packer  can  reach.  The  farther  west  he  goes  fiw 
smaller  that  percentage  of  people  Is. 

"The  Chaibmah.  You  do  not  know  anything  about  the  letter  of  Swift  I 
suppose,  In  regsrd  to  the  Huml  plant? 

"  Mr.  ABMoira.  No.  sir ;  I  never  heard  of  It." 

That  plant,  the  Huml  plant,  was  a  plant  at  Sioux  City  that  was  bought  oat 
by  Swift  &  Co.,  or  by  the  Sioux  City  Stockyards  Co.,  and  then  turned  over  » 
Swift  &  Co. 

Judge  Haineb.  Is  that  the  big  plant  that  was  recently  built  there? 

Mr.  DmANb.  No;  that  was  the  Midland. 

The  Chairman.  Swift  Just  rents  that,  doesn't  he? 

Mr.  DuBANn.  I  don't  know,  Mr.  Chairman,  what  the  arrangement  Is.  I  ttaiak 
I  read  something  In  the  trade  papers  about  that  Midland  company , 

The  Chaibuan  (Interposing).  I  mean  Swift  A  Co.  Just  rent  that  plant  at 
Ihe  stockyards  at  Sioux  City.  '  ■ 

Mr.  Dtjband.  The  Huml? 

The  Chaouan.  Yes.    He  doesn't  own  that? 
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Mr.  DuBAND.  I  doo't  know  what  the  present  arronEentent  of  that  is.  I 
thought  Swift  4  Co.  owned  it.  Flrat,  it  was  tabeo  by  the  stocbyards  company 
and  leased  to  Swift  &  Go. 

The  Chaibmak.  I  tblnl:  that  la  the  arrangement  now. 

Mr.  DuKAHD.  What  happened  after  that  I  don't  know.  At  any  rate,  It  waa 
tlie  chairman  asking  Mr.  Armour  about  the  buying  out  of  an  lnd^)endent  plant 
under  more  or  Itaa  of  coD]pulBlon — taking  advantage  of  him— that  is  the  Idea. 

The  CHAiBwiN.  That  Is  comparatively  a  very  small  plant,  isn't  iti 

Mr.  DimAND.  That  Is  comparatively  a  very  smali  plant ;  yes,  a  small  packer 
at  tlie  Sioux  City  atocJiyarda.  The  story  of  that,  I  may  say,  is  In  part  3  of 
the  oommlsaion's  report.     I  could  give  you  the  page  reference  to  that. 

The  Chaibmah.  Well  I  happen  to  be  quite  familiar  with  that,  b^use  I 
happened  to  be  in  It. 

Mr.  DuBAHD.  Continuing,  Mr.  Armour  said :  "  No,  sir :  I  never  heard  of  it. 

"  The  CHAiaKAn.  To  buy  away  his  supplies  so  that  he  could  not  supply 
bis  wants? 

"  Mr.  Abmotjb.  No,  sir. 

"  The  Chaibman,  That  Is  a  weapon  that  could  be  resorted  to  by  big  packers 
to  destroy  others? 

"  Mr.  Axuoim.  Appar^tly,    But  I  never  heard  of  it  before. 

"The  Chaibmak.  Then  a  new  concern  coming  into  Fort  Worth  or  Denver 
would  meet  this  stubborn  resistance  If  they  undertook  to  invade  your  50 
per  cent,  as  Swift  would  if  he  undertook  to  invade  it,  would  It  not? 

"Mr.  Abuoub.  Yes;  except  that  a  new  concern  that  does  a  local  business 
stands  a  greater  chance  of  doing  a  local  business,  for  the  reason  [bat,  as  a 
rale,  the  people  who  own  the  business  usually  work  themselves,  and  tliere  !s 
a  certain  amount  of  expense  that  they  do  not  have  that  a  big  packer  has." 

Now,  Mr.  Louis  F.  Swift  in  these  same  hearings  testified  somewhat  to  the 
same  effect  I  have  some  page  references  here,  but  I  am  afraid  they  are  In 
the  wrong  volume.  The  page  reference  that  I  have  to  what  I  just  read  from 
Mr.  Armour's  testimony  before  the  Senate  committee  was  page  631,  and  that 
was  on  January  24,  1919. 

I  will  now  read  from  Mr.  Swift's  testimony  before  the  same  committee, 
my  page  reference  being  page  866.    This  Is  in  the  hearings  on  S.  S305,  part  2 : 

"TheCBAiBUAN  (Senator  Gore)  speaking: 

"  Yon  remarked  this  morning,  in  connection  with  the  rendering  plants,  that 
some  small  Institutions  paid  a  larger  profit  because  they  were  small,  where 
they  were  ediciently  managed.  Is  that  how  you  explain  the  existence  of  small 
packing  plants?  How  do  the  smaller  packing  plants  exist  despite  the  in- 
creased economies  and  efflcienclcs  of  the  big  packers? 

"  Mr.  Swift.  There  are  a  good  many  of  tliem  that  have  more  or  less  of 
an  advantage  from  location.  Take,  for  instance,  the  pork  business.  There 
is  not  the  benefit  of  doing  the  pork  business  on  a  big  volume,  on  account  of 
the  pork  not  having  much  by-product,  that  there  is  In  the  meat  business, 
and  small  packers  around  the  country  could  participate  In  the  advantage  In 
killing  pork  to  perhaps  more  advantage  than  they  could  cattle. 

•'  The  Chaibmas.  And  that  does  characterize  the  business  pretty  generally? 

"Mr.  Swift.  To  some  extent;  and  even  a  certain  amount  of  cattle,  if  yon 
are  going  to  buy  the  cattle  right  In  a  small  local  town  and  are  going  to  kill 
tliera  and  sell  them  In  a  local  town ;  that  all  helps  in  the  way  of  advantage. 

"  The  Chaibuak-.  There  are  advantages  of  which  small  plants  can  avail 
themselves  which,  to  a  certain  extent,  olfset  the  Increased  economies  and 
efficiency  of  the  big  plants? 

"  Mr.  Swift.  To  a  certain  extent. 

"  The  Chairman.  It  is  true  that  some  of  the  small  plants  have  larger  profits 
than  the  big  establishments? 

"  Mr.  Swirr.  I  think  some  of  them  have;  yes,  sir." 

That  was  from  page  866  of  the  Senate  hearings  on  S.  S805,  part  2. 

The  Chaibman.  Well,  the  point  I  am  Interested  In,  Mr.  Durand,  Is  this :  Do 
you  think  that  profits  are  neceaaarlly  Indicative  of  efBclency? 

Mr.  DCBAND.  They  are  certainly  a  part  of  the  Indication  of  efficiency,  because 
a  concern  could  not  well  continue  to  operate  at  a  loss,  and  there  would  not  be 
the  stimulus  to  continue  If  the  operations  were  paying  a  very,  very  smal)  profit 
or  were  losing  money. 

The  Chaibkak.  But  wouldn't  the  quality  of  service  enter  into  It? 
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Mr.  DvBAND.  It  seems  to  me  that  this  Is  tbe  poiDt  that  is  beiDE  made  here. 
If  the  avenues  were  entirely  open  so  that  everyone  could  go  tn  on  a  fair  basie 
into  this  Industry,  the  fact  that  the  smaller  packers  can  make  more  money  than 
the  larger  packers  would  be  en  lucentWe  which  would  induce  a  number  of  them 
to  go  into  the  business,  and  the  question  that  is  being  raised  by  Senator  Gore, 
or  who  ever  Is  Interrogating  here,  la :  "  Why  Is  it  tliat  there  is  not  more  of  the 
business  done  locally!"    And  I  think  timt  Is  a  very  nertlnent  question. 

The  C^AiKUAK.  I  tliought  you  were  reading  this  ror  the  purpose  of  raising 
the  question  as  to  whether  the  packers  were  really  as  efliclebt  as  they  claim. 

Mr.  DuRAND,  Yes. 

The  Chaibuan.  And  in  that  connection 

Mr.  DuBAND  (interposing).  This  Is  their  admission  that  they  are  not  as 
efficient  In  one  respect — as  respects  profits. 

The  Chaibman.  As  respects  profits. 

Mr.  DuBAND.  Yes.  As  I  say,  that  is  one  of  the  important  elements.  Not  the 
only  element. 

The  Ckaibuak.  But  at  the  same  time  the  question  of  a  difference  in  service 
enters  into  this  question  of  etfldency. 

Mr.  DuRAND.  Yes;  that  is  another  element.    We  have  not  the  measure  of  tint 

The  Chaibuak.  No.  Well,  isn't  it  very  apparent  that  the  smaller  packer  who 
confines  himself  largely  to  a  local  trade,  or  perhaps  not  entirely  local  to  hii 
own  town,  but  local  to  that  community-—  I 

Hr.  Dubard.  Tes. 

The  Chaibuan  (continuing).  Renders  an  entirely  diRer«)t  service  from  the 
big  packer  who  distributes  from  coast  to  coast? 

Mr.  Duband.  That  Is  the  point  I  want  to  develop  Just  a  little  later. 

The  Chajbman.  All  right ;  pardon  me  for  interrupting  you. 

Mr,  EHiBAND.  And  I  think  you  will  find  yourself  in  agreement  with  me  on  it. 

The  Chairman.  Very  well ;  proceed,  Mr.  Durand. 

Mr.  DuKARD.  I  would  like  to  read  also  from  the  House  hearings.  This  is 
from  the  testimony  of  Mr.  L.  D,  H,  Weld,  of  Swift  &  Co.,  before  the  House  Com- 
mittee on  Interstate  and  Foreign  Commerce,  H.  R.  13324,  part  4,  page  852. 
This,  again,  was  In  January,  191&. 

Mr.  Weld  says : 

"  In  this  connection  I  would  like  to  speak  of  the  large  packer  vn-sus  the  small 
packer. 

■■  "  This  is  a  matter  which  has  been  discussed  very  frequently  here  in  the  com- 
mittee, and  the  question  has  been  asked.  How  can  the  small  packer  compete? 
I  believe  the  point  has  been  made  that  the  costs  for  the  small  packer  must  be  as 
low,  if  not  lower,  than  for  tiie  large  packer. 

"  In  many  cases  their  operating  costs  undoubtedly  are  tower  than  for  the     I 
large  packer,  but  thia  is  because  principally  they  do  a  local  business.  | 

"  They  do  not  have  branch-house  organizations  In  distant  markets." 

That  Is,  the  Independents,  the  small  packers. 

"  They  do  not  do  a  long-distance  business.  The  large  packer,  for  Instance. 
Bwlft  &  Co.,  has  a  large  and  expensive  selling  organization,  which  reaches  out 
all  over  the  country.  There  have  got  to  be  large  packers  to  do  that  kind  of  a 
business,  because  some  two-thlrda  of  the  live  stock  is  produced  west  of  the  Mts- 
BlBsippi  and  two-thirds  of  the  consumers  are  In  the  eastern  pert  of  the  country, 
and  the  packing  Industry  has  got  to  be  so  organized  (hat  there  are  large  nnits 
which  take  the  surplus  of  the  West  In  <ArloadB  and  tralnloads  to  distributing 
depots  in  the  consuming  centers  of  the  East,  and  distribute  from  those  distribut- 
ing detKits  or  branch  houses,  even  delivering  to  the  retailer," 

I  think  that  Is  a  very  good  point  that  Mr.  Weld  has  there  taken.  The  cattle 
are  here  and  the  people  who  want  the  meat  are  here,  and  there  has  got  to  be  a 
large-scale  organization  to  handle  that  great  bulk  of  demand.  Now,  that  still, 
however,  leaves  room  for  Independent  packers  all  over  the  region  where  there 
Is  a  supply  of  cattle  and  a  population  that  wants  that  supply  of  cattle  trans- 
muted Info  meat  form.  And  the  question  that  comes  up  here  is.  Why  It  Is  thai 
a  large  portion  of  the  country  is  not  supplied  by  the  small  packers  instead  of 
the  large  packers?  Why  the  lai^e  packer  should  not  keep  to  the  big-scale  Job 
that  he  is  organized  particularly  for.  and  leave  the  small  packer  to  do  what  he 
is  organized  for? 

Mr.  Armour,  In  one  of  the  statemmts  that  I  read,  aald  he  thought  that  the 
Hmall  packers  were  increasing.  And  Mr.  Wilson  In  his  testimony  in  Bouie 
hearings,  part  4,  here,  testified  that  the  Independent  packers  In  Chicago  over  a 
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period  of  years  were  killing  a  larger  share  of  the  receipts  of  live  stock  at  Chi- 
caRO  than  the  big  packers  were.  That  is,  those  independent  packers  in  Chicago 
were  growing  over  a  period  of  years,  were  doing  a  larger  share  of  tiie  busiDess, 
were  Increasing  their  proportion  of  the  total  business  of  the  Chicago  market; 
and  those  facts  are  undoubtedly  true. 

But  over  against  that  I  want  to  say  that  in  the  country  as  a  whole,  for  a  nine- 
year  period,  from  1907  to  1916,  the  figures  of  the  Bureau  of  Markets  show  that 
the  independent  packers  in  the  country  as  a  whole  were  losing  ground  very  ma- 
terially. In  Chicago  they  were  gaining,  but  In  the  country  as  a  whole  they  were 
losing.  And  I  will  refer  you  to  part  1,  pages  128  to  129  and  130.  tor  the  tables 
showing  that  fact,  that  the  ludei)endenls  have  been  loslug  out. 

If  these  facts  are  true,  as  admitted  by  the  large  packers,  as  to  suiterlor 
efflciency,  why  are  they  losing  out  in  business?  1  don't  Uiink  that  the  difference 
in  fiervfce  is  the  whole  explanation,  by  any  means.  I  think  that  that  question 
of  difference  In  service  is  subject  to  a  great  deal  of  argumeut;  that  1-s,  you 
would  n'ant  to  find  a  great  ronny  facts  about  it  before  you  would  conclude  that 
the  advantages  in  service  are  all  with  tlie  pacliers,  because  there  is  a  consider- 
al>lt^  body  of  ti<entinieiit  throughout  the  country  that  likes  the  liouie-killed  tieef, 
and  that  sort  of  thing.  That  Is  an  element,  but  I  don't  think  that  all  of  the 
weight  of  that  element  is  on  the  side  of  the  big  packers.  Part  of  it  U  on  the 
side  of  the  smaller  packers. 

This  passage  from  Mr.  Wilson's  testimony  that  I  have  referreil  to  is  on 
paees  1234  to  1235  of  part  4  of  tlie  House  hearings  on  H.  R.  13324. 

In  part  2  of  the  commission's  report  there  is  a  letter  printed  from  3Ir.  Joseph 
M.  Cudahy,  of  the  Cudahv  Packing  Co.,  to  William  C.  Potter,  of  the  Uu;iranty 
Trust  Co..  New  York,  dated  February  19.  ISlfl.  This  is  a  letter  which  was 
exchanged  at  tlie  time  when  the  reorganizatioon  of  Sulzberger  &  Sons  Co.  was 
guiDg  on,  and  various  mergers  were  under  contemplation,  and  one  of  the  mergers 
that  was  under  consideration  was  the  merger  of  Sulzberger  and  Cudahy.  .\nd 
this  letter  which  31r.  Joseph  M.  Cudahy  wrote  to  Mr.  Potter  In  conpection 
with  the  question  of  the  possible  merger,  had  this  to  say  about  the  combining  of 
tbose  two  companies  {reading! : 

"  The  coinblne<I  output  could  be  marketed  through  a  less  number  of  iiranch 
houses  than  both  companies  now  operate.  The  cost  of  selling  through  tliese 
expensive  branch  houses  is  one  of  the  curses  of  the  business."  ■ 

Now,  that  is  pretty  strong  language  from  one  of  the  big  packers  on  the 
t^xpense  of  their  selllag  system.  "  The  cost  of  selling  thi-ough  thejie  expensive 
branch  houses  is  one  of  the  curses  of  the  business." 

That  letter  is  found  on  pages  188  to  189  of  part  2  of  the  commission's  report 
on  the  heat-packing  industry. 

In  a  statement  that  the  commission  made  in  one  of  the  hearings,  tn  the  form 
of  a  reply  to  Swift  &  Co.'s  answer  to  the  report  on  "  profiteering "  by  Ilie 
Federal  Trade  Commission,  this  statement  was  made  public  by  the  Federal  Trade 
Commission : 

■'  While  granting  efilclency  in  the  physical  operations  of  slaughter  and  by- 
product preparation,  it  is  hy  no  means  sure  that  economies  here  are  not  more 
than  offset  by  extra  freight  hauls,  shrinkage  In  weight  of  live  stock  in  ship- 
ment, large  overhead,  and  expenditures  not  properly  chargeable  to  costs.  It 
may  well  he  that  smaller  packers,  located  more  favorably,  could  do  the  work 
more  cheaply  than  the  big  packers  if  free  to  do  it.  It  Is  certain  that  the  big 
packers  have  used  unfair  competition  in  securing  dominance.  The  facts  in 
resr)ect  to  relative  efficiency  can  be  proved  definitely  only  after  the  installation 
of  a  uniform  accounting  system." 

■Judge  Haineb.  Who  mokes  that  statement? 

Mr.  DtTiAND.  That  is  a  statement  of  the  Federal  Trade  Commission. 
Judge  Hainer.  Well,  what  did  that  unfair  practice  consist  of  that  they  refer 
to  there?    What  is  that  based  on? 

flfr.  DuBAKD.  That  was  with  reference  to  unfair  practices  tn  the  meat  Industry 
by  which  the  packers  gained  the  dominance  that  they  have  In  the  meat  industry. 
.Judge  Haineb.  What  are  those  specific  acts,  or  some  of  them? 
The  Chairman.  I.,et  us  not  go  into  that  at  this  time.  Judge. 
Mr.  DtmAiT*.  Well,  I  would  be  glad  to  take  that  up.  Mr.  Chairman. 
The  Chaibmab.  We  have  tried  to  keep  away  from  the  meat  end  of  this 
question. 

Mr,  DuBAND.  In  general.  I  would  cite  you  to  part  2  of  the  report,  hut' I  have 
a  great  deal  in  addition  to  that.    And  the  Department  of  Justice  has  had  a 
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very  large  volume  of  material.    What  tliey  Judged  as  to  tlie  quality  ot  It,  I  wlU  | 
leave  it  for  them  to  sa.v.  i 

There  is  testlmonj  that  Mr.  Armour  and  Mr,  Swift  gave  before  the  Senate 
Commtttee  on  Agriculture  regarding  tbe  independent  manufacturer  of  ol«o- 
margarine,  Mr.  Jelke,  and  I  will  not  read  tbat,  but  I  will  refer  to  it.  Senile 
hearings  on  S.  5305,  pages  624  to  625,  teatluiony  of  Mr.  Armour,  and  pages  10^ 
to  1096,  the  teattmony  of  Mr.  Swift. 

The  point  there  in  that  testimony  being  that  Jelke.  the  oleomargarine  mane- 
facturing  company,  secures  its  raw  supplies  from  the  big  packers,  and  yet  was 
able  to  build  np  the  bluest  bnsinesB  in  oleomargarine  of  any  company  in  tbe 
country.  And  the  question  was  raised :  How  couid  he  do  that  If  he  had  to 
buy  hia  supplies  from  the  packers,  and  then  compete  with  the  packers  in  tbe 
sale  of  that  same  material? 

In  Mr.  Swift's  testimony  on  tbat  point  I  will  read  the  following: 

"Mr.  Heney.  One  of  the  things  this  committee  is  considering,  I  appr^enil- 
Is  whether  or  not  It  is  in  the  public  interest,  by  reason  of  the  economtes  wtilch 
you  people  claim  you  are  able  to  malte  by  reason  of  the  tremraidoas  volunie 
and  large  variety  of  commodities  you  handle,  which  enables  you  to  cut  yont 
overhead  expense  and  to  transport  a  dozen  different  articles  in  the  same  cti 
where  a  carload  will  not  be  needed  of  each  one  of  them ;  that  by  reason  of 
that  fact  you  are  able  to  cut  down  the  price  to  the  consumer.  And  now  jm 
say  that  people  doing  a  smaller  volume  of  business  and  who  do  not  handle  lU 
these  different  products,  but  who  handle  only  one  product,  can  make  a  \nrtn 
profit  at  the  same  price  than  you  do,  although  they  buy  their  raw  materiil 
from  you  to  start  with.    Is  not  that  correct? 

"Mr,  Swift.  Mr.  Jelke  makes  a  larger  volume— he  does  a  larger  volume  of 
the  butterine  business  than  Swift  ft  Co.  do,  and  the  profits  of  his  business  anil 
the  volume  of  his  business  show  that  he  is  a  very  successful  merchant,  mncli 
more  aucessful  than  Swift  &  Co.  is  in  their  butterine  business. 

"  Mr.  Heney.  Is  not  tltat  for  this  reason,  Mr.  Swift,  that  he  has  only  dm 
line  to  look  after  and  can  give  his  personal  attention  to  details,  which  yon 
could  not  possibly  do  with  the  large  number  of  different  things  tbiat  you  hire 
to  handle,  with  the  tremendous  volume  that  you  have? 

"  Mr.  SwiiT.  If  tbut  is  true,  the  large  packers  have  a  handicap  with  all  tbeir 
different  departments. 

"  Mr.  Hesev.  Exactly :  therefore,  they  do  depend  on  volume,  and  tliat  means 
a  deterioration  in  quality  and  we'ght  In  econom'.cat  methods,  so  that  the  haniiler 
of  each  one  of  these  separate  thini^  Is  able  to  compete  successfully  with  yon 
and  make  it  bigger  profit  than  you  do.    Is  that  correct? 

"Mr.  Swift.  No.  sir;  no  packer  can  bnlld  up  his  volume  by  deterioration  In 
quai:ty :  be  can  only  do  that  by  an  improvement  =n  tbe  quality. " 

The  Crairuak.  Weil,  wasn't  the  fact  that  Jelke  was  able  to  build  np  such 
a  big  business  and  buy  h's  raw  supplies  from  the  puckers  an  Indicatioa  that  thci 
were  not  attempting  to  suppress  competition? 

Mr.  DiRASD.  That  was  the  dilemma.  I  think.  In  whch  these  witnesses  fnnnil 
themselves.  That  Is.  tbe  claim  of  greater  efllciency.  and  the  claim  of  lact  "f 
any  unfair  practices  d'd  not  ^  together  with  the  demonstrated  fact  such  a 
business  as  Jelke's  existed ;  such  a  business  as  the  small  Independent  packers 
existed. 

It  Is  interesting  that  the  theory  that  I  referred  to  of  some  persons  in  their 
views  of  the  efficiency  of  trusts,  namely,  that  np  to  n  certa'n  point  the  larp' 
combination  Is  efficient,  but  after  that  it  l)ei'onies  too  unwieldy — Ihat  theory  if 
interesting  when  set  over  against  Mr.  Armour's  theory  here  that  up  to  a  certain 
point  the  small  man  is  more  efficient  than  the  his  man.  and  beyond  that  point 
the  palm  of  efficiency  passes  to  the  bigger  concern. 

Now,  if  twith  of  these  theories  are  correct,  with  reference  to  the  zone  o( 
efflcieii(-y  lielow.  and  the  zone  of  efficiency  at  the  toji,  then  the  zone  of  real 
efflcieniy  would  be  somewliere  in  between — large  scale,  but  not  the  largest  scalA 
And  th:it  is  ,lust  what  these  tables  I  cited  you  show.  Tou  remember  that  th* 
Twckers  in  the  intermediary  group  of  ten  to  twenty-five  million  are  so  as  t" 
further  profits  than  any  other  group. 

Now,  as  I  say.  those  figures  are  not  satisfactory  In  all  respects,  but  tbey  are 
an  Indication. 

I  could  develop  tbat  subject  of  efficiency  to  a- considerable  extMit  with  let- 
ters from  the  packers'  files,  which  bear  on  the  subject,  and  which  I  have  here. 
If  yon  would  he  Intereflted. 
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Incldeatally,  there  was  a  very  interesting  suggestion  Id  President  Harding's 
addresa  to  Congress  last  week,  in  which,  speaking  of  the  subject,  "  Civilization 
rests  on  soli,"  be  makes  this  comment  treading] : 

"  The  existing  scheme  of  ad'Justing  freight  rates  has  been  favoring  tite  basing 
points,  nntii  industries  are  attracted  to  some  centers  and  repelled  from  others. 
A  great  volume  of  uneeonomie  and  wasteful  transportation  has  attended,  and 
the  cost  Increased  accordingly.  The  grain-milling  and  meat-packing  industries 
afford  ample  illustration,  and  the  attending  concentration  Is  readily  api):irent. 

"  The  menaces  In  coneentrBtion  are  not  limited  to  the  retarding  influences  on 
agriculture.  Manifestly  tlie  conditions  and  terms  of  railway  transportation 
ought  not  be  permitted  to  increase  this  undesirable  tendency." 

I  think  I  referred,  Mr.  Chairman,  Tinder  my  discussion  of  the  nttl'ude  of  the 
packers  toward  going  into  unrelated  lines,  to  the  case  of  the  lucal  packer  at 
Ogden,  Utah,  in  connection  with  what  was  said  of  the  Spokane  local  plant  of 
E.  H.  Stanton  Co.,  that  was  bought  by  Armour  &  Co.  Ton  rememt>er  that  the 
letters  I  cited  showed  that  the  local  packers  were  underselling  then)  and  that 
they  could  not  make  money  In  the  face  of  that  competition,  and  that  subse- 
quently Armour  &  Co.  bought  out  one  of  those  local  packers.  Here  is  the  Ogden 
Packing  and  Provision  Co.  case,  at  Ogden,  Utah.  I  would  like  to  read  two  or 
three  letters  on  that  subject. 

The  first  letter  is  dated  Salt  Lake  City,  Utah,  November  26,  1815,  to  the 
Cudahy  Packing  Co.,  San  Francisco,  Calll,  and  is  signed  by  P,  S.  H,,  which  la 
Interpreted  here  to  be  Hatch,  the  confldeatial  field  agent  of  the  Cudaby- 
Packlng  Co. 

The  letter  is  as  follows  [reading]  t 

Salt  Lake  Citv,  Utah,  Noe^nber  26.  ISIS.. 
The  CtJBAHT  Packing  Co.. 

San  Francisco.  CaMf. 

Gentlemen  ;  This  will  acknowledge  receipt  of  your  letter  of  the  23d. 

The  Ogden  Packing  &  Provision  Co.  are  extremely  active  in  Utah  and 
Idaho.  They  have  spread  out  and  their  sales  force  now  covers  every  portion 
of  Utah,  Idaho  and  southwestern  Montana-,  Nevada  and  southwestern  Wyoming 
territory.  These  people  for  the  past  few  years  have  i)een  making  headway 
and  at  the  present  time,  I  unilerstaud,  are  running  their  plant  prai:ticaily  full 
capacity.  During  the  year  ]9]4  they  enlarged  tlieir  plant,  increaSng  capacity 
of  old  plant  approximately  200  per  cent.  I  am  not  in  position  at  this  writing 
to  give  exact  numtier  of  hogs  they  are  killing  daily,  but  sis  or  eight  months 
airo  they  were  running  ten  to  fifteen  hundred  head  per  week. 

I  understand  they  are  selling  quite  a  little  stuff  in  Lo8  Angeles  and  San 
Francisco'  and  have  recently  l)een  advised  by  Mr.  Scott,  of  Los  Angeles  plant, 
something  of  what  they  are  doing  In  that  market. 

They  have  in  the  past  year  opened  a  branch  in  Butte  and  have  been  quite 
active  in  that  market  on  fresh  as  well  as  cured  meats. 

In  regard  to  general  conditions  in  this  section  with  reference  to  the  produc- 
tion of  hogs:  There  baa  been  a  tremendous  Increase  in  the  last  five  years. 
When  you  were  In  Salt  Lake,  or  rather  the  last  year  you  had  charge  of  the 
Salt  Lake  branch,  1911,  I  secured  from  the  OSL  a  record  of  the  number  of  cars 
of  live  hogs  shipped  through  the  yards  at  Salt  Lake,  which  was  620.  During 
the  year  1B14  the  Salt  Lake  yards  cleared  for  points  outside  of  the  State  and 
within  the  State  2.762  cars  of  hogs.  So  you  see  the  industry  has  srown  im- 
mensely In  the  last  five  years. 

We  are  meeting  with  aome  very  severe  competition  in  this  section  from 
Ogden  Packing  &  Provision  Co.,  also  Nuckoia  Packing  Co.,  of  Pueblo,  who  have 
recently  opened  a  branch  house  In  Salt  Lake  and  are  selling  from  1  to  lit 
cents  under  our  price.  The  Ogden  Packing  &  Provision  Co.  have  always  been 
lovr  on  this  market.  Their  product  sells  from  li  to  2  cents  under  ours  and  has 
ever  since  the  writer  had  anything  to  do  with  this  marlcet.  We  have,  to  a 
certain  extent,  in  years  gone  by  ignored  them,  but  they  are  getting  stronger 
every  year  and  are  eating  into  us  g^adnally.  We  can  feel  it  more  and  more  as 
years  advance,  but  It  is  absolutely  impossible  for  ns  to  attempt  to  meet  this 
competition,  as  In  the  event  of  our  reducing  prices  they  would  go  just  a  little 
lower  for  the  purpose  of  moving  their  output.  Therefore  ^ure  the  beat  thing 
we  can  do  Is  Mil  our  goods  on  baals  of  cost,  adding  proat,  and  do  the  best  we  can. 
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Personally  believe  you  will  have  the  OgAea  Packing  and  Provleioa  Co.  to 
figure  trirh  from  this  time  on  regularly  and  they  will  conHtltute  an  Importaiit 
factor  In  San  Francisco  tind  Los  Angeles. 
Toura  truly, 

P.  S.  Hatch. 

That  letter  shows  the  C'uihihy  aitent  adnilttliifc  that  the  liidei>endent  wag  more 
efficient.  What  did  C^udahy  do?  It  tried  to  buy  out  Ilie  (>t;deii  plant,  and,  fail- 
ing that,  arranged  to  get  a  plant  at  Salt  I^ke  Hlty,  ami  thut  put  Itspir 
in  a  pusltioD  to  light  the  ludependetit  in  hts  local  terrotory — the  Ogden  territory. 
This  la  told  In  the  following  letter,  written  by  the  Ogdeu  Packing  &  Provision 
Co.  to  Hr.  Heney,  of  the  Federal  Trade  Gommlaslon  staff.  In  IS18.  This  letter 
Is  dated  January  8.  1918,  and  is  addressed  to  Mr.  Heney,  and  is  signed  by  th« 
Ogden  Packing  &  Provision  Co.,  by  S.  S.  Jensen,  secretary.  The  letter  is  as 
follows  treading]: 

OoDEN  Packing  &  Pbovision  Co., 

Ogden,  Utah,  January  8,  19JS. 
Mr.  F.  J.  Hknev, 

Special  Investigator  FeAerai  Trade  CotniaiMion,  SI.  Paul,  Minn,: 

Dear  Sib  ;  We  note  by  the  newspaper  dispatches  that  you  are  continuing 
your  investigation  in  St.  Paul  as  to  the  meat-packers"  combine  in  that  city. 

To  the  best  of  our  recoile<rtion,  when  one  of  Che  big  packers  wanted  to  enter 
the  St,  Paul  tielil  several  yeurs  ago.  they  asked  for  a  bunu^!.  which  was  given 
to  them,  amounting  to  several  hundred  thousand  dollars,  probably  in  the  shape 
of  a  site,  as  ^vell  as  a  cash  donation.  Such  bonuses  give  a  big  packer  an  upper 
hand  over  the  smaller  packers,  and  in  our  opinion  legislation  should  be  enacted 
making  such  transactions  Illegal. 

About  two  years  ago  the  Cudahy  Packing  Co.  approached  us  ft^ntlng  to  buy 
our  plant.  We  believe  that,  to  a  great  extent,  this  was  for  the  reason  that  we 
had  entered  the  Los  Angeles  market,  and  that  our  prices  were  there  inter- 
fering with  the  profits  which  their  plant  in  Iios  Angeles  previously  had  been 
making.  The  price  which  we  were  asking  for  our  plant  was,  however,  not  satis- 
factory to  them  and  nothing  came  out  of  the  deal. 

We  were  at  the  same  time  endeavoring  to  put  our  Los  Angeles  business  on 
a  more  permanent  basis  by  having  a  building  built  there,  and  this  we  believe 
was  the  motive  for  them  finally  determining  entering  this  field.  It  was  re- 
ported to  lis  by  certain  Los  Angeles  part.es  that  somebody  of  the  Cudahy  Co. 
had  made  tiie  I'eraark  that  they  would  keep  us  from  growing.  At  any  rate  they 
sent  some  of  their  head  men  from  Chicago  out  this  way,  going  to  Pocatello, 
Idaho,  and  to  Ogden  and  Salt  Lake  City,  endeavoring  to  interest  the  commercial 
organizations  to  make  donations  to  them  for  the  purpose  of  establishing  a 
plant  in  either  one  of  these  cities,  attempting  to  have  the  one  city  outbid  the 
other.  Salt  Lake  City  offered  them,  free  of  charge,  a  plant  which  had  been 
standing  Idle  for  some  time,  and  which  had  originally  cost  more  than  $200,000 
to  build,  and  in  addition  to  that  gave  them  $25,000  in  cash  and  one-fourth 
interest  in  the  stockyards.  They  slightly  remodeled  the  plant  and  starteii 
business  there  about  a  year  ago. 

Since  that  time  they  have  been  carrying  on  a  cutthroat  business,  making 
SHch  prices  in  selling  their  products  that  no  one  has  been  able  to  compete  with 

You  can  therefofe  see  how  such  bonuses  work  in  favor  of  the  big  packers. 
As  far  as  they  can  they  will  endeavor  to  put  their  competitors  out  of  business, 
and  when  they  have  put  their  competitors  out  of  business  make  the  consumers 
pay  the  cost  of  doing  this. 

It  is,  of  course,  apparent  that  the  packers  are  able  to  unders^l  their  com- 
petitors, because  of  such  bonuses,  as  they  have  no  returns  to  make  on  tlielr 
Investment.  While  the  smaller  packer  pays  for  everything  he  Invests  in  his 
plant,  and  that  unless  he  can  make  a  profit  on  such  an  investment,  it  is  not  a 
paying  proposition.  Undoubtedly  after  the  big  packers,  who  accept  such 
bonuses,  have  accomplished  their  work  of  putting  their  competitors  out  of 
business  and  again  have  smooth  sailing  and  have  made  the  public  pay  the  cost 
of  same,  the  bonuses  finally  find  their  way  Into  the  coffers  of  the  stockbol<)erH 
of  the  big  pacl;ers,  by  them  raising  the  value  of  their  plant  or  declaring  a  divi- 
dend or  letting  it  go  to  surplus.  After  which  time  the  public  muat  pay  divi- 
dends even  on  what  was  given  them  as  bonus. 

The  practice  is  entirely  wrong,  and  if  anything  could  be  accomplished 
through  your  investigation  toward  stopping  same.  It  would  be  of  great  benefit 
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to  the  smaller  packers  an<l  make  competition  with  the  big  packers  mucb  more 
fearible.  It  is  their  method  of  getting  eomethlng  for  nothing  aod  use  same 
to  tnanlpalate  to  the  iletrimeiit  of  the  small  packers,  which  mean  to  the  detri- 
ment of  the  public. 

Respectfully  yours, 

OoDXN  Packing  &  PaonsiON  Co.. 
S.  S.  Jensen,  Secretary. 

The  Chairman.  Now,  that  deals  entirely  with  meat  packing,  does  it  not? 

Mr.  DxTRANB.  Yes;  it  deals  with  the iiueBtlou  of  the  elflciency  of  the  packers. 
Now,  I  am  simply  arguing  by  analogy  here  as  to  their  claim  of  efficiency  in 
general.  We  have  more  information  on  the  question  of  their  efficiency,  in  the 
meat-packing  bu^ness,  and  it  is  ^inpiy  argument  by  analogy  that  I  am  here 
glTlng. 

Now,  as  I  suggested,  here  Is  a  letter  from  Mr.  W.  P.  Dickey  to  Mr.  Lars 
Hansen,  president  of  the  Ogden  Packing  &  Provision  Co.,  Ogden.  Utah,  dated 
Jane  1,  1919. 

The  Chairman.  Who  is  Mr.  Dickey? 

Mr.  Dohabd.  Mr.  Dickey  is  connected  with  the  Portland  Cattle  Loan  Co. ; 
president  of  the  Portland  Cattle  Ixian  Co.,  a  company  rather  closely  connected 
with  the  Swift  interests. 

TheCHAiBUAN,  Does  thnt  have  to  do  entirely  with  the  meat-packing  industry? 

Mr.  DCRAND.  That  has  to  do  with  the  interests  of  Swift  &  Co.  through  the 
Cattle  Ijoan  Co.  trying  to  bring  pressure  on  the  Ogden  Packing  &  ProTision  Co. 
in  this  manner  to  stock  going  into  the  Portland  market  with  bis  pork  products. 
The  point  I  am  using  this  for,  Mr,  Chairman,  Is  simply  to  show  that  when  the 
Ogden  Packing  &  Provision  Co.  had  established  to  the  satisfaction  of  the 
packers  that  it  was  an  efficient  competitor,  more  efficient  than  they  were,  Brst 
Oodahy  went  about  it  to  buy  a  plant  there ;  and  second.  Swift  attempted  to 
bring  some  pressure  to  bear  on  the  president  of  the  company  through  loans  on 
his  cattle,  because  the  president  of  the  company  was  also  engaged  in  the  cattle- 
raising  business  in  a  separate  concera.  This  is  just  an  attempt  to  show  that 
instead  of  efficiency,  of  which  they  speak  so  much,  the  packers  bring  pressure  to 
bear  upon  their  competitors ;  that  therefore,  in  the  light  of  those  facts,  it  Is  not 
necessarily  a  mark  of  efllciency.  And  having  established  that  sort  of  thing 
with  reference  to  aome  of  these  big  meat  situations.  I  shall  argue  that  their 
claims  of  efficiency  in  the  grocery  lines  may  not  be  any  better  founded  than 
the  claims  they  make  in  the  meat  line.  That  is  the  reason  I  was  introducing 
this  material. 

The  Chairuan.  I  do  not  believe  we  care  to  go  into  that  meat-packing  business 
any  further,  Mr.  Durand.  You  understand  we  are  trying  to  confine  It  Just  as 
much  as  possible  to  these  unrelated  lines,  and  I  think  your  theory  has  been 
□iBde  plalii  already. 

Mr.  Dcband.  Yes.  The  point  was  made  in  the  report  of  the  Federal  Trade 
Commission  that  the  packers  appear  to  use  gains  in  an  established  department 
to  finance  losses  In  a  new  field ;  that  is,  they  use  their  gains  In  an  established 
department  like  beef,  butter,  or  cheese,  or  poultry  and  eggs,  to  finance  losses 
In  a  new  field. 

Now,  here  is  an  extract  from  a  letter  of  191T  showing  that  up  to  that  time 
Armour  in  one  of  his  brunch  houses  had  not  segregated  the  costs  of  marketing 
fertiliser  and  provisions.  With  fertilizer  included,  the  cost  of  selling  had  been 
12  cents  per  hundredweight,  whereas  when  fertilizer  was  excluded  the  cost  of 
selling  provisions  was  found  to  be  32  cents  per  hundredweight  in  this  particu- 
lar house.  If  that  is  pertinent,  I  would  like  to  read  this  short  extract  from  this 
letter.  This  is  signed  "  K,  Wilson."  manager  of  the  beef  department  of  Armour 
&  Co.    It  is  as  follows  (reading] : 

Mat  10.  1917. 
Mr.  J.  C.  Abuoub: 

Be  your  tiilk  with  Mr.  Younie,  *  '  *,  you  will  recall  at  the  beginning  of 
the  fiscal  year  it  was  determined  that  our  results  on  provisions  and  fertilizer 
should  be  s^arated.  The  only  connection  our  provision  business  has  to  our 
fertilizer  business  is  the  accounting  through  the  office.  It  was  felt  that  this 
expense  could  b'e  estimated  in  such  a  way  that  we  could  apply  what  was  proper 
to  the  provision  end  as  well  as  what  was  proper  to  the  fertilizer  end,  and  in 
this  way  give  the  departments  a  fairly  true  record  of  what  it  was  coating  us  to 
bandle  the  provision  business.  It  should-  be  obvious  to  anyone  that  where  we 
handle  such  en  enormous  quantify  of  fertilizer  as  we  do  there  that  to  apply  this 
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tannage  to  the  sulea  of  our  provlgioDs  it  would  bring  down  the  coat  to  marbet 
to  an  abnormal  paint,  and  tbey  muld  on  tbis  batia  aell  lard  and  provIsiODS 
below  what  tt  was  reallycoatlDK  and  yft  bave  their  reaulta  on  tbeir  aynopsJB 
sheet  look  In  order.  As  an  Illustration,  last  year  their  cost  to  market  per  hun- 
dredweight on  the  total  business  was  12  cents,  but  wben  the  ferilUser  business 
was  eliminated    It  brought  the  provision   cost   to  market   up  to  around  32 

E.  WiLSOM. 

The  Ckaibman.  Mr.  Durand,  in  that  connection,  wonid  the  cost  otmarkeUng 
a  commodity  that  was  worth,  say,  a  dollar  a  pound,  be  any  greater  than  the  cost 
of  marketing  a  commodity  that  was  worth  10  cents  a  pound? 

Mr.  Durand.  Well,  I  think  a  greet  deal  would  d^wnd  upon  the  commodities 
and  the  methods  of  sale  necessary.  That  they  are  all  handled  In  the  same  way, 
and  moved  with  the  same  rapidity,  and  so  on.  It  is  sort  of  hypothetical  ques- 
tion. 

The  Chaibuan.  And  also,  how  long  had  the  packers  been  in  this  provision 
business  at  the  time  this  letter  was  written? 

Mr.  DcKAND.  This  was  written  In  1017.  The  things  that  he  refers  to  are 
provisions.  1  am  not  sure  that  this  term  "  provisions "  here  covers  their 
grocery  line.  It  may  be  It  does  not.  If  you  remember,  the  packers  have  a 
term  "  provisions  "  dealt  in  on  the  board  of  trade.  I  think  that  term  includes 
smoked  meat,  and  hams,  and  lard,  and  things  of  that  sort.  Possibly  it  does 
not  Include  this  wholesale  grocery  Item,  like  canned  fruits.  Possibly  I  am 
giving  yon  a  lett*r  that  does  not  bear  on  canned  fruits,  hut  lard  and  smoked 

The  Chaibuan.  The  thought  I  had.  If  It  was  a  new  line  that  tbey  were 
pressing  and  trying  to  establish  themselves  In,  the  cost  of  selling  would 
naturally  be  higher  than  an  old  established  line. 

Mr.  DuRAflD.  Yes ;  It  naturally  would  be  higher,  and  the  theory  of  It  is  that 
If  the  cost  of  Introducing  a  new  line  is  actnally  higher,  the  packers  tend  to 
throw  that  cost  on  their  meat  line«  and  sell  at  a  low  price,  and  make  a 
profit  on  the  total  business.  '  , 

The  Chaibuan.  Do  you  know  how  that  cost,  as  stated  In  that  letter,  com- 
pares with  their  competitors  In  the  same  business? 

Mr.  DusAND.  No;  I  do  not.  1  am  just  giving  you  the  letter  for  what  you 
can  see  in  it.  I  do  not  have  any  further  information.  I  do  not  even  know 
what  branch  house  Is  referred  to.    It  Is  one  of  Armour  &  Co.'s  branch  booses. 

I  think  that  is  all  I  care  to  say  on  the  subject  of  efficiency,  but  I  do  want 
to  add  the  point  that  I  spoke  of  a  little  time  ago,  when  you  were  Inquiring 
regarding  the  service  which  the  large  packer  supplies,  and  1  want  to  speak  on 
the  point  of  the  necessity  for  a  large  scale  packer. 

In  questioning  the  efficiency  of  the  big  packer,  and  calling  for  proof  before 
accepting  the  idea,  I  do  not  for  a  moment  wish  to  say  that  the  large  scale 
packei^-the  big  packer.  Is  not  a  necessary  instrument  In  the  meat  trade,  and 
probably  effldait  for  doing  certain  work  that  has  to  be  done  in  the  feeding 
of  the  Nation,  whose  great  centers  of  population  are  far  distant  from  the 
centers  of  live-stock  production. 

The  Indications  as  to  relative  efficiency,  as  I  read  them,  wonld  point  to  a 
place  in  the  sun  for  the  relatively  small  local  packer  in  a  live-stock  producing 
region.  The  big  packer,  with  freight  to  pay  on  the  live  stock  to  more  distant 
slaughtering  places,  with  shrinkage  In  live  weight  to  reckon  on,  and  with 
return  freight  on  the  meat,  in  addition  to  his  large  overhead  Is  probably  at  a 
disadvantage  as  compared  with  the  local  packer  who  gets  his  supplies  right 
at  hand,  has  little  freight  on  live  stock  or  meats,  whose  overhead  Is  light  and 
who  can  give  personal  attention  to  his  business.  In  the  absence  of  intimida- 
tion or  unfair  practices,  such  a  local  packer  would  presumably  live  and  under- 
sell the  big  packer,  for  in  addition  to  these  Important  advantages  he  has  the 
advantage  of  local  good  will. 

There  is,  on  the  other  hand,  a  great  amount  of  business  necessarily  done  In 
handling  meats  and  meat  products  from  the  western  point  of  production  to  the 
great  cities  of  the  East.  For  this  business  the  big  packer  and  large  inde- 
pendent concerns,  such  as  Kingan's  are  necessary.  If  the  business  of  the  big 
packers  In  this  large  movement  of  their  products  from  west  to  east  were 
segregated  so  that  its  financial  results  could  be  separately  studied,  it  woald 
probably  be  found  that  the  big  packer  was  as  efficient  in  this  field  as  the  large 
independents,  but  that  his  efficiency  in  this  type  of  business  la  beclouded  by 
his  lack  of  efficiency  In  other  territories. 
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For  example.  In  the  outlying  Bock;  Moontaln  countries,  (ar  from  their 
pecMng  plants,  the  big  packers  ere  at  a  disadvantage  ta  competition  with'  gmaU 
local  packers  with  pUmte  Id  tite  neighborhood.  In  such  reglone  as  this  the 
effort  appears  to  be  to  relieve  the  branch  house  losses  on  meats  by  increasing 
the  sales  of  outside  lines  which  are  more  profitable. 

On  the  other  haad,  in  the  ^reat  cities  of  the  Kast,  where  the  packers  are 
presumably  especially  ^Sclent  In  the  meat  bnslnesB,  the  tendency  appears  to 
he  to  make  the  meat  business  carry  the  losses  brought  about  by  the  extentlon  of 
the  outside  food  lines.  Whatever  the  facts  that  might  be  developed  by  an 
exhaustive  study  of  relative  efficiency,  It  Is  to  be  observed  that  wholesale 
grocers  almost  to  a  man  express  themselves  as  not  afraid  of  hig  packer  com- 
petition, provided  they  are  on  an  even  keel  as  respects  transportation,  esc^t 
that  there  Is  some  fear  of  the  use  of  unfair  practices  by  the  big  packers  and 
the  fear  that  through  their  targe  capital  they  will  buy  out  end  remove  from 
competitors  sources  of  supply  previously  relied  on. 

Now,  I  was  about  to  take  up  another  subject,  the  subject  of  unfair  or 
questionable  practices  and  undue  advantages. 

■Tudge  Haireb.  How  long  would  that  take? 

Mr.  DUBAND.  I  would  like' to  perhaps  state  my  explanation  of  the  character 
of  material  I  have,  and  get  a  ruling  from  the  committee  as  to  whether  that 
would  be  desirable  to  Introduce  it,  and,  If  so,  I  can  then  b^n  Introducing  it 


The  Ghaibman.  Very  wdl. 

Mr.  DuRAHD.  Wh«i  the  investigation  of  the  packers  was  started  by  the 
Federal  Trade  Commission,  the  full  scope  of  the  operation  of  the  big  packers 
was  by  no  means  suspected.  Charges  of  unfair  psactices  by  those  engaged  in 
the  meat-packing  business  had  been  freely  made,  and  It  was  thought  that  much 
time  would  be  required  to  Investigate  the  charges.  This  proved  to  be  true,  and 
It  was  during  this  examination  Into  the  meat  business  proper  that  the  wide 
Interest  of  the  five  packers  In  the  unrelated  lines  was  discovered.  This  was 
sufficient  to  justify  .an  iDvestlgatlon  by  Itself,  had  time  and  money  been  available, 
but  by  the  time  It  was  possible  to  take  up  the  packers'  Interests  inl  these  lines, 
the  special  appropriation  for  an  Investigation  Into  this  subject  was  nearly 
exhausted  and  the  Investigation  into  this  phase  of  the  packer  business  had  to 
be  made  as  a  part  of  the  regular  work  of  the  commission,  and  was  necessarily 
much  less  complete  on  that  account  than  the  Investigation  of  the  meat  phases  of 
the  packer  activities. 

We  have  a  number  of  cases  of  alleged  unfair  procedure  or  practices  In 
regard  to  the  unrelated  lines.  In  some  of  which  the  facts  were  testified  to  by 
more  than  one  witness,  and  we  have  others  In  which  the  statements  were 
made  by  the  individual  complainant  and  not  verified  by  other  evidence. 

Not  long  after  the  completion  of  the  commission's  report  of  Part. IV, 
dealing  with  the  packers  In  grocery  foods,  the  Department  of  Justice  an- 
nounced its  intention  to  prosecute  the  packers,  out  of  which  In  a  few  months 
grew  this  consent  decree,  eliminating  the  packers  from  grocery  foods.  For 
this  reason  the  commission  has  had  no  occasion  to  sift  the  many  instances 
of  unfair  practices  alleged  by  wholesale  grocers.  It  had  not  had  the  examiner 
of  it«  legal  staff  probe  the  alleged  circumstances  of  unfairness,  and  it  has 
not  taken  any  testimony  by  the  packers  in  rebuttal. 

In  citing  alleged  Instances  of  this  kind,  therefore,  I  do  not  wish  to  suggest 
to  Hie  committee  that  these  are  proven  and  tested  matters.  I  would  simply 
suggest  that  where  tliere  Is  much  smoke  there  Is  usually  some  Are,  and  I 
would  suggest  these  instances  to  put  the  committee  on  guard.  Those  urging 
modification  of  the  decree  certainly  can  not  say  that  there  is  no  complaint 
against  the  packers  on  the  ground  of  unfairness  in  these  grocery  lines. 
There  Is  plenty  of  complaint,  but  in  the  circumstances  surrounding  the 
matter  Chose  complaints  have  not  been  brought  to  a  show-down. 

So  that  If  the  committee  desires,  I  would  read  flrst  such  instances  of  alleged 
tjnfalr  practices  as  were  mentioned  in  the  reports  of  the  commission  dealing 
with  these  unrelated  or  grocery  lines,  and  then  I  would  read  from  these  files 
here  of  our  agents'  reports  In  the  investigation  other  instances  that  were 
not  put  into  the  report  of  alleged  unfair  practices. 

I  wish  to  say,  however,  that  before  I  would  embark  on  that,  if  the  com- 
mittee desires  to  hear  these  cases,  I  feel  that  we  ought  to  have  some  exprs- 
sion  of  opinion  from  the  representatives  of  the  wholesale  grocers  here  whether 
they  think  t^at,  the  wholesale  grocers  who  furnished  this  information  and 
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made  the  complainti  would  object  to  having  their  names  given  as  the  partlea 
wtio  made  tbe  complaints  to  the  agents  of  the  commlaaloii. 

Xon  win  undentand  these  complaints  are  not  formal  complaints  at  all, 
in  such  ahsiK  as  tliat  the  comulaalon  would  act  on  them,  but  as  our  ageota 
went  about  and  got  this  Information  whldi  resnlted  in  this  Part  IV,  tbe 
wholesale  grocers  talked  to  our  men  and  gave  tb«n  facts  sod  figures  from 
their  own  «xperiencet),  aud  our  agents  have  reported  those  facts  and  here 
they  are. 

The  (^UAiBMAN.  Do  the  wholesale  groctrs  feel  that  they  would  be  wllllag 
to  have  their  naiues  used  iu  this  connection? 

Mr.  Smith.  So  far  as  any  I  represent  are  concerned,  they  would  be  vrllling 
to  have  Aelr  names  used. 

Mr.  PoBD-  So  far  as  any  we  represent,  I  think  they  are  willing. 

Mr.  SuiTH.  They  ought  to  be  willing  to  staad  up  to  It. 

The  Chaibmapj.  With  that  statement  are  you  willing  to  proceed,  Mr.  Duraoil? 

Mr.  DuBAND.  Yes ;  but  I  would  any  that  if  any  of  these  gentlemen  made  tbe 
request  of  the  agent  at  the  time  the  Information  was  given  not  to  have  Ills 
name  used  I  would  not  read  such  statement. 

The  Chajruan.  The  committee  will  be  very  glad  to  hear  you,  Mr.  Durand. 
in  any  such  statement  as  you  deeire  to  Rive.  However,  we  do  desire  to  know 
the  name  of  the  person  glvlnj;  the  Information  If  the  Information  is  offered. 

Mr.  Ford.  I  think  Mr,  Durtind  had  made  a  perfectly  proper  statement  as  to 
the  mamier  in  which  the  Information  was  obtained  and  as  to  his  attitude 
toward  tt. 

The  Ohaibuan.  So  do  I,  but  I  think  the  committee  should  know  the  source 
«f  the  Information  if  the  information  Is  given. 

Mr.  Foaa  Tea. 

The  Chaibuan.  Then  the  committee  will  adjourn  at  this  time  until  10  o'clock 
.to-morrow  morning,  at  which  time  we  will  proceed  along  tbe  tines  suggested. 

(Whereupon,  at  3£5  p.  m.,  the  committee  adjourned  until  to-morrow,  Wednes- 
day, I>eceniber  14, 1921,  at  10  o'clock  a.  m.) 

Weonesday,  Deceubeb  14,  1921, 
The  committee  met  at  10  o'clock  a.  m.  in  room  704,  Department  of  Commerce, 

pursuant  to  adjournment  on  yesterday,  Hon.  Herman  J.  Galloway  (chairman) 

presiding. 

The  Chairman.  Let  us  proceed  with  our  hearing. 

STATEUENI  OV  MB.  WALTER  T.  DUBAND— Keaumed. 

Mr.  DuKAsn.  Mr.  Chairman,  you  were  asking  yesterday  with  reference  to 
whgt  I  had  said  about  an  apparent  division  or  tendency  toward  division  In  the 
^>eclalty  fields.  One  of  the  large  packers  going  more  into  one  line  and  another 
into  another  line  of  these  wholesale  specialties.  I  Just  wish  to  Cite  two  very 
short  passages  her«  on  that  point  from  the  testimony  of  Mr.  Smith  and  of  Mr, 
■Wilson  before  the  congressional  committees. 

In  Mr.  Swift's  statement,  in  the  first  House  hearings,  page  2105,  he  said: 
^Reading:] 

"  I  want  to  say  that  Swift  &  Co,  do  not  handle  any  coffee  nor  any  rice  nor 
any  cereals,  and  they  do  not  Intend  to  do  so," 

As  you  kDOw,  some  of  the  other  large  packers  are  going  quite  eztenaively 
Into  those  three  lines.  Mr.  Swift  says  he  does  not  handle  them  and  does  not 
lnt«nd  to. 

Mr.  Wilson,  in  the  same  House  hearings,  says  at  page  3081 

Mr.  Brbeb.  Mr.  Durand.  does  that  statement  apply  to  Swift  &  Co.,  or  does  It 
^  any  further  thou  that.  Into  subsldinries ;  otlier  corporations  controlled  by 
Mr.  Swift  or  family? 

Mr.  Durand.  The  statement  Is:  "I  want  to  say  that  Swttt  &  Co.  do  not 
liandle." 

Mr.  Wilson's  statement  was  this: 

"  We  have  handled  a  little  rice  and  beans,  but  that  I  have  cut  out.  We  are 
not  handling  them  now,  and  I  do  not  propose  to  handle  them  again." 

Rice  and  beans,  as  we  know,  are  largely  handled  by  Armour  &  Co.,  for  ex- 
ample.    Mr.  Wilson  expresses  the  Intention  not  to  handle  rice  or  beans  again. 

Those  page  references,  Mr.  Chairman,  may  be  to  another  edition  in  the 
iMUnd  edition,  and  I  want  to  have  Mr.  Barrett,  it  he  will,  verify  them  so  as 
to  get  the  correct  page  references  into  your  hearluB. 
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Yesterday  we  were  Intending  to  resume  this  morning  with  tlie  queatloa  of 
Instances  oC  unfair  or  questionable  practices,  alleged  unfair  or  questionable 
practices,  and  undue  advantages  that  tbe  big  packers  are  said  to  have  over 
the  wholesale  grocers  in  these  unrelated  linea,  and  I  explained  yesterday  the 
nature  of  this  material,  and  tbe  limitations  of  it,  and  the  spirit  in  which 
we  presented  It. 

The  Chairman.  And  the  committee  indicated  that  it  would  be  glad  to  re- 
eeive  that  lnforniatlcin,  consideiing  it,  of  course,  as  ex  parte  allegationa. 

Mr,  DuBAND.  Yes. 

The  Chaibman.  And  it  also  wishes  the  source  of  the  Information? 

Mr.  DuBAKn.  Yes.    Well,  that  will  be  given. 

The  Ghaibuan.  And  the  committee,  of  course,  will  give  tt  such  considera- 
tion, such  weight,  as  It  feels  It  is  entitled  to. 

Mr.  Ddband.  There  are  some  instances  in  the  published  reports,  and  Just 
to  save  time,  Mr.  Chairman,  I  think  I  would  simply  wish  to  refer  to  them  by 
page  number  without  reading. 

The  Chaibmad.  That  will  be  quite  satisfactory. 

Mr,  DuBAND.  In  Part  IV  of  the  commission's  report,  pages  21  and  the  lower 
part  of  ^,  is  a  general  summary  of  the  packers'  undue  advantages  and  unfair 
practices  in  competition,  with  references  to  detail  In  a  later  part  of  the  report. 
On  page  27,  at  the  bottom  of  the  page,  is  a  paragraph  on  the  packer  activity  In 
food  specialties  reaching  out  from  distribution  to  manufacture.  Coming  bact 
from  the  distributive  to  the  producing  activity. 

In  more  detail  in  the  latter  part  of  Part  IV  of  the  commission's  report,  on 
pages  215  to  216,  are  some  statements  with  reference  to  the  methods  followed 
by  Armour  &  Co.  in  the  introduction  of  cereals. 

On  pages  234  to  236  is  a  discussion  of  the  methods  of  the  packers— that  is, 
the  competitive  methods  of  the  packers  in  canned  vegetables. 

Pages  243  to  244  Is  a  discussion  of  the  methods  of  the  packers  In  the  distri- 
bution and  handling  of  fruits — that  is,  canned  and  dried  fruits. 

Pages  250  to  252,  a  corresponding  statement  as  to  the  methods  of  the  packers 
In  the  canning  and  distribution  of  fish. 

In  the  report  of  the  Federal  Trade  Commission  on  the  wholesale  marketing 
of  food,  on  pages  S9  to  90  of  that  report,  beginning  about  the  middle  of  page  89, 
there  la  a  reference  to  the  discrimination  that  was  felt  particularly  by  potato 
growers  in  the  distribution  of  the  refrigerators  cars. 

Mr.  Bbeed.  By  whom,  the  railroads* 

Mr.  DuRARD.  Well,  with  reference  to  the  privately  owned  refrigerator  cars; 
the  advantage  of  the  packers  in  having  their  privately  owned  refrigerator  cars, 

Mr.  Bbekb,  Ton  have  referred,  Mr.  Durand.  to  certain  pages  of  the  report 
with  respect  to  unfair  practices,  without  characterizing  then.  In  any  way. 

Mr,  DnBAND.  If  I  may  explain,  Mr.  Breed,  at  the  end  of  the  hearing  yester- 
day I  stated  the  general  character  of  the  material  that  I  was  to  refer  to  or  cite 
to-day.    And  this  morning  I  did  not  repeat  that  statement. 

Mr.  Bbeed.  Do  you  contend  that  these  reference  show  Instances  of  unfair 
practices? 

Mr.  DUBANU,  Instances  of  alleged  unfair  practices, 

Mr.  Bbeeo,  Xes, 

Mr.  DuEAND,  Practices,  however,  which  were  not  sifted  by  the  commission 
under  Its  regular  procedure  under  Its  law.  The  reason  for  these  cases  not 
having  been  sifted  being  that  shortly  after  the  reports  were  made  the  Depart- 
ment of  Justice  announced  its  intention  of  bringing  a  Sherman  law  case  against 
the  packers,  and  shortly  after  that  the  consent- decree  arrangement  was  en- 
tered into,  which  removed  these  things  from  the  Held  of  inquiry, 

Mr.  Smith,  Mr,  Durand,  I  just  wanted  to  remind  you  that  part  of  your  state- 
ment yesterday  afternoon  was  after  adjournment.  The  Chair  announced  ad- 
journment, and  it  was  not  reported.  And  I  just  wanted  to  suggest  that  In  con- 
nection with  your  statement  you  give  here  the  statement  you  gave  after  the 
annonncement  of  the  adjournment,  that  did  not  go  Into  the  record. 

Mr,  Bbeko.  With  respect  to  what.  Senator? 

Mr.  DuBANn.  Well.  I  think  that  can  be  taken  up  a  little  later,  I  will  have 
that  in  mind,  Senator. 

The  Chaibmab.  Mr.  Durand,  those  references,  then,  to  alleged  unfair  prac- 
tices in  the  printed  r^iorts  of  the  Federal  Trade  Commission,  to  which  you 
have  just  referred,  are,  as  you  say.  statem^ita  based  upon  complaints  that 
Have  been  made  to  the  Commission,  but  have  not  been  Investigated  by  the  Com- 
mission any  further  than  that? 
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Mr.  DuK&ND.  In  an;r  formal  way. 

The  Chaibman.  Oh,  I  see. 

Mr.  DimA:TD,  Under  Its  procedure. 

The  Chaibuak.  Id  other  wurda,  they  arc  es  parte  elatem^nta 

Mr.  DVKAND.  Our  agentB  who  were  In  the  field  made  auch  InveHticatioo  as  they 
eould,  and  of  couree  would  not  report  InBtanrea  that  aeeroed  to  hare  no  merits. 
They  would  use  every  effort  that  they  could  to  Mubatnnllate  the  claitna  that 
were  made,  and  I  would  say  that  these  caseB  have  varying  degrees  of  merit; 
that  Is,  merit  as  to  the  extent  of  evidence  that  has  been  produced.  Some  of 
them  have  a  rery  coneiderable  amount  of  evidence  behind  them.  Others  bave 
not. 

The  Chaisuan.  But  they  are  largely  ex  parte  complalnta.  In  otiier  words, 
the  other  side  has  never— — 

Mr.  DuRAND  (Interposing).  The  other  aide  has  usually  not  been  heard.  As  it 
would  be  In  a  regular  procedure. 

The  Chaibuan.  Before  your  commlaaion. 

Mr.  DUBAND.  Yea;  before  our  commlsBlon.  On  the  other  hand,  some  of  them 
are  based  on 

Mr.  Hau.  (Interposing).  Mr.  Durand.  are  these  the  cases. <n  which  the  names 
are  given  of  those  filing  the  complaints? 

Mr.  DuBAND.  I  think  tbey  are  gene  rid  izatlons  from  the  detail,  but  when  I  get 
to  the  detail  you  will  find  the  names  are  given.  They  may  not  all  be  given  in 
the  cases  In  the  printed  report,  and  I  should  not  think  that  the  committee  would 
feel  it  necessary  to  have  ub  supply  those  names.    We  would  be  glad  to. 

Mr.  Hau.  Wasn't  that  the  understanding,  Mr,  Chairman? 

Mr.  DuBAND.  This  is  a  printed  report,  if  that  would  make  a  difference. 

The  Chaibuan.  That  is  a  printed  report  which  baa  already  been  distributed 
to  the  public. 

Mr.  Duband.  Tes. 

The  Chaibuan.  And  has  gone  before  the  public  In  that  way. 

Mr.  Dtirand.  In  these  others  of  the  same  cbaracter,  which  have  not  been  put 
in  the  rei>ort,  however,  we  will  furnish  tbe  names. 

The  Chairman,  Yes. 

Mr.  Duband.  If  in  any  givMi  case  that  I  havex'ited  the  statement  In  the  book 
allows  to  the  contrary  of  my  statement,  of  course  the  statement  In  the  book  is 
correct  as  against  my  rather  broad  generalization,  to  which  there  are  probably 
exertions. 

On  that  matter  I  might  read  here  on  page  137  of  the  report  on  the  wholesale 
laarketing  of  food,  the  last  paragraph  mi  the  page.     (Reading  r] 

"  Another  case  brought  to  the  attention  of  the  commission's  representatives, 
wherein  an  artificial  shortage  of  storage  "—that  Is,  of  cold  storage — "  is  created. 
Is  that  at  Waterbury,  Conn,  The  only  public  cold-storage  plant  in  Waterburj' 
was  owned  by  Valentine  Bohl  &  Co.,  .^94  West  Main  Street.  It  is  a  good-slaed 
plants  not  far  from  the  railroad,  and  reached  by  a  spur  truck.  The  firm  had 
financial  difficulties,  becomlnE  insolvent,  and  the  Waterbury  National  Bank 
took  over  the  plant  and  sought  a  purchaser.  As  Armour  &  Co.'s  branch  house 
had  no  railroad  connection,  this  property  was  desirable  enough  for  it  to  make 
the  highest  offer  and  obtain  the  plant.  When  Armour  &  Co.  purchased  this 
property  on  April  13,  1918,  parts  of  the  plant  were  occupied  by  the  Cudahy 
Packing  t!to.,  which  had  a  lease  running  to  June,  1921.  When  warm  weather 
came  and  the  usual  requests  for  the  use  of  the  vacant  storage  space  were  made 
by  local  produce  dealers,  all  accommodations  were  refnsed,  and  those  who 
needed  cold  storage  must  get  It  in  other  cities.  As  a  result,  the  dealers  are 
greatly  handicapped  and  under  estra  cost  of  doing  business.  It  can  not  be 
claimed  that  Armour  &  Co.  and  the  Cudahy  Packing  Co.  use  all  the  space  for 
their  own  needs,  since  on  July  31, 1918,  Armour  &  Co.  was  using  approximately 
5,(X)0  cubic  feet  and  Cudahy'a  leased  space  amounted  to  38,993  cubic  feet,  while 
the  plant  has  In  all  161,380  cubic  feet  of  space." 

There  Is  another  reference  in  this  same  report  on  page  181  to  page  182. 

The  Chaibuan.  In  connection  with  that  practice,  Mr.  Dumnd,  that  you  have 
Just 

Judge  Hainer.  What  Is  the  use  of  referring  to  these?  Can  you  not  sum  them 
up  and  not  cumber  up  the  record? 

Mr.  Duband.  I  have  not  read  any  of  these  cases  until  now ;  I  have  read  none 
except  that  one.    The  others  I  cite  the  pages. 

The  Chaibman.  In  connection  with  that  one  that  you  just  .read,  was  there 
anything  Illegal  or  unfair  In  the  meat  packers  obtaining  that? 
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Mr.  DuBANu.  That  was  lutroduceil  as  a  case  of  tbe  disadvantage  to  which 
local  dealers  are  put  by  the  control  of  cold-storage  facilities.    , 

The  Chairuan.  But  the  poJDt  I  am  getting  at  is,  wasn't  it  legitlmateiy  ac- 
quired in  the  first  place? 

Mr.  DuRANU.  Oh,  yes;  there  Is  no  question  about  that. 

Tlie  Chajbman.  And  wasn't  it  legitimately  used,  In  the  second  place? 

Mr.  DtiRAND.  Well,  that  question  would  be  a  question  ot  fact  that  would  have 
to  he  developed  by  more  extensive  investigation  than  was  here  made.  The 
Waterbury  people  had  to  go  many  miles  to  other  cities  to  get  cold  storage  ftor 
their  produce.  Aruiour  &  Co.  controtilng  that  stiace  there  would  need  to  show, 
I  should  think,  that  they  had  good  reason  for  not  leasing  it  to  these  other  people, 
or  else  there  would  l>e  the  inference  that  they  were  trying  to  take  an  unfair 
advantage  of  them  for  the  time  being. 

The  Chaib»an.  Well.  Is  it  an  unfair  advantage  for  a  competitor  to  refuse  to 
lease  his  facilities  to  his  competitors? 

Mr.  DuBANu.  Well,  I  should  say  that  the  cold-storage  facility  there,  there 
being  only  one  In  the  city,  was,  regardless  of  what  It  might  be  legally,  as  a  prac- 
tical matter,  a  sort  of  public  utility  there.  Everybody  had  need  of  It  that  was  in 
that  business,  and  that  if  Armour  &  Co.  acquired  it  they  ought  in  good  morals  or 
In  good  faith  continue  to  allow  the  other  people  to  make  use  of  those  facili- 
ties Instead  of  to  beep  them  unused. 

Now,  the  evidence  is  not,  of  course,  conclusive  as  to  whether  they  did  keep 
them  empty  or  not  at  the  time.  When  their  report  was  made  to  the  commis- 
sion as  to  what  tliej-  had  in  there  and  what  the  space  was,  there  was  a  lai^a 
amount  ot  the  ^ace  unused. 

The  OHAQtifAN.  Well,  the  point  I  felt  was  this;  Is  it  customary  or  usual  for 
Ijeople  engaged  in  one  line  of  business  to  Invest  their  money  In  facilities  for 
L-arrylng  on  that  business,  and  then  to  lease  the  premises  In  which  they  have 
so  invested  to  other  competitors  in  order  to  accommodate  them? 

Mr.  DusAND.  As  I  was  saying,  the  only  point  there,  Mr.  Chairman,  would 
be  as  to  whether  It  was  In  the  nature  of  a  public  utility.  If  It  Is  an  actual  pub- 
lic utility  then  a  competitor  has  no  right,  as  I  understand,  to  hold  a  public 
utility  for  his  own  senice  and  deny  It  to  others  who  have  an  equally  good 
claim  upon  that  facility.    It  is  only  that  suggested  analogy  that  I  am  making. 

The  Chaibman.  Well,  is  It  a  public  utility? 

Mr.  DvBAND.  But  we  are  not  citing  It  here,  Mr.  Chairman,  as  a  case  of  any- 
thing unlawful.    I  just  take  it  out  of 

Judge  Haineb  (interposing).  Xou  Just  stated  that  it  ought  to  be  a  law;  If  It 
is  a  public  utility  it  ougbt  to  be  open  for  all  persons? 

Mr,  DuBAND.  In  that  connection,  Mr.  Chairman,  may  I  simply  refer  to  the 
table  in  part  4  of  the  bleat  Report  on  Cold  Storage,  which  show  that  theee<&ve 
large  packers  operate  approximately  45  per  cent  of  the  cold-storage  facilities 
of  the  country.  Now.  that  is  on  pages  85  to  131  of  part  4,  and  the  conclusion 
that  I  just  stated,  as  to  the  45  per  cent,  is  included  In  that  reference. 

Mr.  Smith.  Mr.  Durand,  doesn't  this  purchase  by  Armour  &  Go.  also  illus- 
trate the  effect  of  their  domination  upon  their  business  in  that  they  excluded  it 
from  the  use  of  many  others,  when  before  they  obtained  it  It  was  used  by  all? 

Mr.  DuBAKD.  I  think  that  Is  the  point  of  this  Illustration,  the  practical 

Mr,  Smith.  Isn't  there  evidence  of  an  Injury  to  the  public? 

Mr.  Bbeed,  Mr.  Durand,  the  Instance  you  have  given  was  only  Illustrative  of 
others  contained  in  the  book  to  which  you  have  referred? 

Mr.  DiiBAND.  I  don't  know  that  there  are  many  illustrations  given  in  the 
book.  There  may  have  been  one  or  two.  1  don't  recall,  Mr.  Breed.  The  book 
will  be  the  best  evidence  on  that, 

Mr.  Breed.  Tou  are  aware,  however,  that  the  petition  by  the  Attorney  Gen- 
eral of  the  IJulted  States,  in  the  action  of  the  United  States  against  the  packers. 
In  which  this  consent  decree  was  given,  makes  allegation  with  respect  to  the 
large  control  by  the  packers  of  cold-storage  warehouses,  and  the  use  of  them 
for  both  meat  products  and  unrelated  products? 

Mr.  DvBAND.  I  believe  so. 

If  I  may  refer  now  to  the  last  passage  in  this  Report  on  the  Wholesale  Mar- 
keting of  Food  that  I  wish  to  cite,  page  181,  n  paragraph  at  the  bottom,  and 
going  on  through  the  middle  of  182 : 

"  Similar  in  effect  on  the  consumer  Is  the  practice  of  certain  large  firms,  es- 
pecially some  of  the  big  meat  packers,  who  attempt  to  control  all  or  a  large 
part  of  certain  lines  of  canned  goods.    To  do  this,  they  purchase  the  canneriea 
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or  neoure  thpir  piitlre  imtpnt  on  whatever  tcriiiK  miiy  \»>  iiecesKary,  As  a  re- 
sult, wlioli'HalprK  often  lliiil  It  tlifDciitl,  If  not  InipiiHSible,  to  xeciire  the  usual  line 
of  poods  for  tbeir  iraile.  through  the  I'etcttliir  chflnnels,  and  lire  (vinpelted  either 
10  tura  to  ttietie  eoiicenm.  imyliiK  the  iiiiiv  they  deuiand,  or  to  ii;lve  iii)  handling 
the  Roods. 

"  Similarly  their  priietlce  of  oflerlnn  ivhiitever  jirice  Is  rieceesary  lo  secure  a 
Bhipper'fi  entire  shipment  of  poultry,  eBCK,  etc.,  taken  awny  the  uhuiiI  source 
of  supply  of  the  detiler  who  cfin  not  iilTord  to  meet  xueb  offers  wbeu  he  om  not 
expect  to  miike  his  own  Kelllnu;  price  Hnd  must  nt  lefott  break  even.  Such  speen- 
lotive  dealerf  often  inonoiiollxe.  or  nttempt  to  innnoiK>ll2e.  the  f;refttt-r  part  of 
the  crop  in  some  kind  of  foiKl,  eliminate  long-estnblished  brnnds  from  the  oinr- 
ket  because  of  the  ariiflchilly  created  Mhortiige  of  raw  materliils,  imii  then,  then 
everyone  is  woniiering  what  has  become  of  the  crop,  these  dealers  bring  forth 
Home  new  line  prnctlcally  conipeltlnR  the  dealerH  to  handie  tliiti  new  brand  or 
handle  none.  Such  upeculntlve  cornering  of  crops  is  reported  in  the  matter  of 
peanuts,  by  which  the  price  of  peanut  butter  to  the  consumer  was  greatly  In- 
creased ;  also  in  ttmmtoes.  beans,  nnd  rice. 

"In  1918  Armour  &  Co.  attempted  to  buy  from  (he  producers'  organization 
nbout  one-third  of  the  entire  crop  of  seeileil  raisins  to  be  pnt  up  nnder  its  pri- 
vate brand.  Had  this  attempt  been  successful.  Armour  &  Co.  would  have  per- 
formed no  extra  service,  merely  handling  these  under  Its  own  brand,  doplicat* 
ing  the  distributing  agencies  of  the  producers,  and  firmishinK  identically  the 
same  goods  as  those  under  the  producers'  brand.  Witiidrawnl  of  so  huge  a 
qunntit)',  as  was  here  attempte<l,  of  any  product  from  the  usual  channels  of 
trade  neceesarlly  produces  on  apparent  shortage  of  supply  and  an  increased 
market  price." 

In  the  Report  on  Private  Car  Lines,  page  20,  the  parngriiphs  at  the  top  of 
the  page. 

Page  164  of  the  Report  on  Private  Car  Lines,  the  paracraph  regarding  an 
exclusive  contract  for  the  furnishing  of  refrigerator  cars  and  refrigeration 
service. 

And  on  pane  180  to  181,  tht  paragraph  on  the  topic  of  rates. 

Now,  Mr.  Choirman.  I  have  here  these  agents'  reports  from  which  I  would 
like  to  cite  a  few  passages  here  and  there.  This  is  not  so  formidable  as  it  ap- 
pears. 

Judge  Hainer.  Who  were  those  complaints  against? 

Mr.  DURANO.  These  are  statements  made  to  onr  agents  who  were  investigat- 
ing this  subject  in  the  fleld,  by  varions  wholesale  grocers,  stating  the  difficul- 
Oes  with  the  big  packers  in  the  way  of  competition,  and  while  there  are  a 
great  many  here  which  deal  with  butter  eggs,  cheese,  and  poultry.  I  am  not 
touching  those  in  the  selection  I  have  made  here,  but  trj'lng  to  confine  this  to 
the  cases  that  art!  alleged  as  regards  these  unrelated  lines. 

I  wish  to  say  I  will  Just  read  as  many  as  you  will  care  to  hear  and  then  stop, 
if  you  desire,  except  there  may  be  one  or  two  that  are  rather  specially  inter- 
eating. 

Judge  Hainbb.  Can  yon  not  put  them  in  as  references,  without  reading  them? 

The  Chaibman.  Well,  he  Is  Just  golnf;  to  read  excerpt.i  from  them.  Judge. 

Mr.  Stevens.  Mr.  Durand,  I  wanted  to  ask  you  why  you  omit  the  complaints 
as  to  butter,  cheese,  and  eggs? 

Mr.  DtiBAND.  I  am  trying  to  respond  to  the  request  of  the  Attorney  General 
to  the  Federal  Trade  Commission  with  respect  to  tills  appearance  of  the  Trade 
Commission  at  this  hearing.  The  letter  of  the  Attorney  General  requested  that 
we  should  especially  furnish  any  information  which  we  had  regarding  the 
monopoly,  or  any  alleged  monopoly,  in  unrelated  lines,  or  any  unfair  practices 
or  unlawful  practices  in  unrelated  lines. 

Judge  Haikbb.  Either  the  packers  or  wholesale  grocers ;  either  one? 

Mr.  DtniABD.  No;  of  the  packers,  the  defendants. 

Judge  Hainer.  The  packers? 

Mr.  Dcband.  Yes. 

Mr.  Stevens.  Well.  Mr.  Chairman,  you  will  recall  there  has  been  oalte  a 
little  testimony  on  the  butter,  cheese,  and  egg  business,  and  that  seems  to  me 
to  be  pretty  pertinent. 

The  Chairman.  Well,  the  decree  does  not  cover  butter,  cheese,  and  egge- 

Judge  Haineb.  It  permits  them  to  engag?  in  that  business,  yon  know. 

The  Chairman.  This  committee  is  not  considering  that  question  at  this  dme, 
and  therefore  we  do  not  feel  that  we  should  go  into  it  any  further  than  has 
already  been  Injected  in  the  record. 
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Mr.  Bbmd.  We  would  be  glad,  Mr.  Chairman.  i[  the  Trade  CommlBBion  has 
the  facte,  thai  Mr.  Durand  before  he  teaves  should  mahe  the  atatement  show- 
ing the  progress  of  the  packers  going  Into  the  butter,  cheese,  and  ^ga  business. 
in  coDaect:on  with  obtaining  a  control  or  lack  of  control  in  those  lines.  Our 
reason  for  asking  this  is  merely 

Judge  Haineb  (interposing).  Would  you  want  us  to  recommend  n  modiflca^ 
tlon  of  that? 

Mr.  Bbeed.  No  :  but  I  take  It  the  argument  is  that  If 

Judge  Haineb  ( ioterposinR) .  Or  the  strengthening  of  It? 

Mr.  Breed  (continuing).  That  If  they  went  Into  the  cheese  business,  and 
ill  a  few  years  acquireil  control  of  It,  that  that  would  be  an  Indication  of  what 
might  happen  if  they  went  in,  we  will  say.  to  the  coffee  business  or  to  the  tea 
business  or  any  other.  I  do  not  want  him  to  go  extensively  into  It,  bat 
would  he  pleased  If  the  chairman  would  authorize  him  to  make  a  statement  as 
to  the  amount  of  control  obtained  in  the  cheese,  butter,  and  egg  business,  if 
the  commission  has  these  facts. 

Mr,  Smith.  I  understood  the  committee  to  say  that  he  could  generally  state- 
hla  conclusion  with  reference  to  their  treatment  of  this,  but  not  to  go  into 
details. 

The  Chaibuah.  That  was  the  Idea,  Senator. 

Mr.  Smith.  That  that  general  expression  of  opinion  that  they  had  monopo> 
lized  those  lines  wh«i  they  went  into  them  could  be  used,  but  that  you  were- 
not  called  upon  to  hear  details. 

The  Chairman.  We  are  not  going  into  the  evidence  stating  any  such  con- 
elusions. 

Mr.  Smith.  Not  shown  by  the  reports. 

The  Chaibman.  Tes. 

Mr.  Smith.  That  he  could  generally  statt'  his  conclusions,  and  then  show  hi» 
particular  instances  regarding  the  unrelated  lines. 

The  Chairman,  Tes. 

Mr.  Smith.  That  was  the  position,  as  I  understand. 

Mr.  Stevens,  That  may  be  done,  as  I  understand? 

The  Chaibman.  Yes. 

Mr,  Daily,  That  was  my  understanding,  too, 

Mr.  Stevens.  I  didn't  understand  that  Mr.  Durand  was  going  to  do  that. 

The  Chaibman.  Tee;  he  is  going  to  state  his  general  conclusions,  but  not 
specific  instances. 

Mr,  DuBAND.  I  am  now  on  the  subject  of  these  practices  In  unrelated  lines. 

The  Chairman   Yes. 

Mr.  DuBANO.  The  general  statement  of  analogy  from  what  has  happened  in 
other  lines  should  come  later. 

The  Chairman.  All  right    Proceed,  then,  Mr.  Durand. 

Mr.  DUBAND.  This  Is  an  interview  by  the  commission's  agent  with  H.  H.  Fair- 
banks, treasurer  of  Andrews-Fairbanlis  Co..  Waterbury,  Conn.,  September 
27,  1918. 

The  Chairman.  What  are  they,  wholesale  grocers? 

Mr.  DuEAND.  Yes. 

Judge  Haineb.  Did  you  give  the  number  of  the  case? 

Mr.  Duranb.  I  could  give  the  file  number.  File,  Perishable  Foods,  Unf.  7 — 
Pa.  5,  Pt.  1.    This  is  Barrett  Report  No.  64. 

"  Mr.  H.  H,  Fairbanks,  treasurer  of  the  Andrews-Fairbanks  Co.,  Waterbury, 
Conn.,  was  seen  at  his  office  on  Meadow  Street  on  September  27,  1918.  This 
firm  has  the  benefits  of  a  spur  track  running  directly  into  their  warehouse,  so  all 
tbeir  receipts  are  handled  directly  without  trucking,  Mr,  Fairbanks  criticized 
Armour  for  buying  the  only  public  cold-storage  plant  there  was  in  the  city  from 
a  Waterbury  bank  acting  as  receiver,  and  then  denying  the  public  the  use  of  the 
space  vacant  for  cold  storage.  This  left  the  city  without  any  public  cold- 
storage  facilities  whatever." 

That  Is  a  reference  to  the  same  point  that  I  read  from  the  t)ook. 

"  Mr,  Fairbanks  had  another  grievance  against  the  paclters,  or  one  of  them. 
He  said  at  the  earnest  solicitation  of  the  State  manager  of  Lihby,  McNeill  & 
Libby,  Mr.  L.  M.  Bennett,  61  Edgewood  Street,  Hartford,  his  firm  and  the  E.  L, 
Sail  Co.  undertook  to  get  Llbby's  canned  goods  established  in  the  retail  trade 
in  Waterbury  and  vicinity.  They  succeeded  In  doing  so.  whereupon  along  came 
Swift  &  Co.  and  undersold  them  with  Llbby's  goods.  This  was  discovered,  and 
Llbby's  manager  at  first  denied  it,  but  later  was  convinced  by  documentary  evi- 
dence furnished  by  Mr.  FnlrliaiikB  and  Mr.  W.  h.  Hall  that  It  was  true.    Mr. 
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Beonett  baa  nwcr  returned  theae  papiTs.  He  told  the  romplalDants  that  he 
would  Me  wbat  could  be  done  about  it,  but  uotblng  bae  been  done.  This  dis- 
covery WAS  made  about  a  year  bko. 

"  To  cite  Bome  specific  InstsnceH,  the  Andrews-FairbankH  people  bought  of 
I.lbby  canned  beans  ut  $!.&)  a  case.  Swift  &  Co..  after  learning  who  the 
Andrews-Fairbanks  customers  were,  sold  them  the  same  Ubby  product  at  $1.50 
a  case.    Naturally  the  beana  remained  in  Andrews-Faitijanks'  hands. 

"Another  instance  Is  condensed  milk.  Llbby  sold  to  Andrews-Fairbanks  Co. 
at  S6  a  case,  and  soon  after  Swift  &  Co.  oITered  mflk  to  the  Andrews- Fairbanks 
customers  at  the  same  £5  a  case.  Of  course  Andrews-Fairbanks  could  not  meet 
tbat  price  except  at  a  loss,  as  the  expense  of  handling  la  considerable.  Knowing 
that  Llbby,  McNeill  &  Ltbby  Is  a  Swift  concern,  Mr.  Fairbanks  could  not  but 
believe  that  It  was  a  piece  of  collusion — a  coup  to  t>e  sprung  after  LIbby's  goods 
were  well  Introduced  into  Waterbury  territory.  The  fear  of  such  tactics  leads 
some  grocers  to  hesitate  lo  handle  canned  goods  at  all.  - 

"  Mr.  W.  L.  Hall,  who  was  seen  later,  confirmed  the  above  In  every  par- 
ticular," 

The  Chmbica-i.  Well,  now,  what  was  wrong  about  Swift  selling  this  staff 
cheaper  than  the  other  people? 

Mr.  DuBAND.  Well,  I  would  tblnk,  Mr.  Chairman,  that  If  we  could  let  these 
speak  for  themselves  and  let  the  committee  Judge  of  them — anything  that  I 
could  say  In  the  matter  Is  ouly  niy  personal  comment — I  think  we  would  get 
along  faster. 

The  Chaiuian.  Well,  the  point  I  wanted  to  make  is:  Did  the  consnmet 
suiter  any  by  that? 

Mr.  DusANO.  The  point  that  I  made  In  Introducing  this  material — I  thought 
It  explained  the  general  character  of  the  material,  and  I  then  simply  wanted 
to  leave  It  with  the  committee  to  judge. 

The  Chaibuati.  For  whatever  It  la  worth. 

Judge  Haiiteb.  Draw  their  own  deductions. 

Mr.  DuBAND.  Yes.  If  the  Trade  Commission  were  to  go  ahead  with  this  it 
would  consider  each  of  these  cases  reported  here;  say  to  Itself,  "Is  this  case 
worthy  of  farther  Inquiry?  Would  a  proceeding  about  it  be  to  the  public 
interest?"     And  then  proceed  with  It. 

Judge  Haineb.  Is  tbat  case  pending?    Is  that  one  of  the  pending  cases? 

Mr.  DuKAND.  No;  nothing  has  liecn  done  about  a  case  like  this.  In  none 
of  the  cases  that  I  shall  read  has  anything  been  'done  alxiut  it  As  I  ex- 
plained, the  consent  decree  came  along  before  any  action  was  taken. 

The  Chaibman.  Then  we  will  Just  let  them  go  in  for  whatever  they  may  be 

Mr.  DuRAND.  Tea;  Just  as  the  Trade  Commission  would  look  at  them;  it 
would  look  at  them  for  whatever  they  might  be  worth,  and  I  would  not  pass 
Judgment  on  them  here.    I  would  like  to  leave  that  to  the  committee. 

Mr,  Bbb£d.  I  take  It,  Mr.  Durand,  that  you  also  conceive  that  these  pai^ 
ttcular  cases  Involve  construction  of  law — say,  the  Clayton  Act— and  the  ques- 
tion of  what  ia  or  Is  not  unfair  competition  under  the  antitrust  laws. 

Mr.  DuBANn.  Yes.     I  am  not  equipped  to  pass  on  questions  of  that  sort. 

This  passage  Is  one  that  was  referred  to  In  something  that  1  read  yesterday. 
This  report  ts  In  this  sam(>  file.  Interview  No.  7  of  Donald  D.  Sells,  examiner 
of  the  Trade  Commission,  with  Mr.  R.  A.  Keys,  president  of  Franklin  Mac- 
Veagh  &  Co.,  wholesale  grocers,  Chicago,  III.,  on  August  21.  Ifll8  r 

'  While  hesltstlng  to  admit  It.  Mr.  Keys  said  the  competition  of  the  packers 
was  very  strong.  The  cheese  business  now  seems  to  be  practically  monopo- 
lized by  the  packers.  Competition  between  the  large  city  wholesale  grocers 
and  the  packera  does  not  take  place  to  any  great  extent,  however,  outside  of 
the  cities,  for  the  wholesale  grocers,  being  unable  to  compete  with  local  whole- 
salers except  In  the  territory  to  which  they  can  sblp  in  carload  lots  are  held 
from  the  local  markets;  but  the  packer  by  filling  the  bottom  of  his  beef  cars 
with  groceries  can  ship  in  less  than  carload  lots  and  at  the  beef  rate,  and 
carry  a  stock  of  goods  to  sell  against  the  local  wholesaler.  For  this  reason 
the  packer  has  a  national  market  for  his  groceries  but  has  to  meet  In  each 
case  only  local  competition.  The  local  wholesaler,  whose  capital  is  smaller 
than  the  city  wholesaler,  may  therefore  meet  even  stronger  competition  than 
the  grocer  in  the  city. 

"  The  packer  has  also  the  further  advantage  of  making  a  3}  per  cent  net  profit 
against  a  normal  2  to  2}  per  cent  profit  by  the  grocer.  This  extra  1  to  li  per 
«ent  can  be  used  as  a  lever  against  the  grocer,  and  the  overhead  charge  of  the 
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packer  can  be  ao  shifted  to  meat  products  aa  to  make  it  appear  that  be  Is  selling 
groceriea  at  a  proflt.  Of  course,  he  has  the  advaatage  of  greater  volume  and  a 
less  overhead  cost  per  ualt,  becaQse  beef  pays  part  of  the  overhead." 

Now,  In  ao  far  as  that  refers  to  the  advantage  or  supposed  advantage  of  the 
packer  In  the  private  car,  that  matter,  of  courae,  was  covered  in  the  Interstate 
Commerce  Commission  case. 

This  U  file  perishable  foods.  Who  7-Or  5,  Part  I : 

"  BEFOBT  NO.   44  OF  BPECIAL  AOEKT  BABBEIT. 

"  Interview  with  Eben  M.  Somera,  manager  F.  C.  Buahneli  Co.,  at  New  Haven, 
September  21,  1918 : 

"  Mr.  Somers  was  very  bitter  against  the  packers,  especially  Armonr.  He 
was  glad  to  see  the  recommendation  of  the  commission  In  regard  to  taking  over 
the  packer  branch  houses  in  the  interest  of  equal  opportunity  to  all.  He  has 
had  to  give  up  handling  cheese  altogether  on  account  of  packer  competition.  The 
packers  are  crowding  the  grocers  more  and  more,  particularly  in  the  lines  of 
canned  goods,  rice,  cereals,  beans,  and  tea  and  coffee.  He  used  to  handle 
Armour's  canned  goods,  but  has  given  it  up. 

"Armour  would  get  him  loaded  up  and  then  undersell  him.  He  now  handles 
Llbby's  canned  goods,  which  he  considers  of  better  quality  than  Armour's,  but 
he  Is  fearing  every  day  that  Llbby  will  pursue  the  same  tactics,  especially  as 
he  has  heard  of  It  being'  done  at  other  places.  Armour  can  undersell  because 
of  the  advantage  he  has  In  getting  tin  and  other  canning  materials,  and  seC' 
ondly,  because  he  is  not  above  putting  poor  quality  stuff,  which  is  less  expensive, 
in  with  his  first-class  material.  Mr.  Somers  says  the  latter  scheme  Is  also  true 
of  some  of  Wilson's  canned  goods,  as  Jam,  for  Instance.  The  sample  which  it  la 
sold  by  is  Invariably  all  right,  and  some  of  the  jam  delivered  Is,  too,  but  a  part 
of  It  la  often  of  poor  quality.  In  canned  goods  Armour  goes  In  for  sauerkraut, 
fish,  vegetables.  Wilson  for  Jam,  fruits,  and  v^etabiea.  Morris,  peas,  beans, 
and  com.    And  I.lbby,  meats,  fruits,  and  vegetables. 

"  The  packers  take  the  cream  of  the  trade  and  leave  the  Slow  payers  and 
those  particular  about  quality  to  the  Independents. 

"  He  cited  an  occasion  of  unfair  practices  " — 

I  want  to  say,  of  course,  that  tlie  commission  would  not  accept  any  of  this 
material  as  conclusive  evidence.  It  is  subject  all  to  the  general  qualifications 
that  I  have  made  here. 

"  He  cited  an  occasion  of  unfair  practices,  telling  about  a  New  Xork  broker 
whom  the  packers  hired  to  visit  the  Indpendents  and  find  out  what  kinds  and 
brands  of  canned  goods  were  in  most  demand  among  the  retailers.  Having 
acquired  this  Information,  the  packer  representatives  then  visited  the  retallere, 
asked  them  what  they  paid  for  this  kind  of  canned  goods,  and  offered  them  at 
15  to  20  cents  a  case  cheaper.  In  return  for  this  concession  in  price  the  retailers 
were  supposed  to  take  other  articles  which  the  packers  handled,  so  that  the  lack 
of  profit  on  the  canned  goods  could  be  made  up. 

"Mr.  Somers  thinks  that  in  the  public  Interest  the  packers  ought  to  be  re- 
stricted to  meats  and  meat  products  tJontrolling  that  they  control  quite 
enough.  He  cited  in  support  of  that  the  case  of  the  Kellof^.Corn  Flakes, Co., 
of  Battle  Creek,  Mich." 

This  reference  is  to  control  of  refrigerator  cars.  In  support  of  his  state- 
ment about  that  he  cited  the  case  of  the  Kellogg  Com  Flakes  Co.,  of  Battle 
Creek,  Mich,  r 

"  Most  people  prefer  the  Kellogg  corn  flakes  on  account  of  their  superior 
quality.  Armour  also  makes  com  flakes.  At  times  the  Kellogg  people  can 
not  get  cars  to  ship  their  product  East.  Armour  can  always  get  ear  space.  He 
covers  the  floor  of  refrigerator  cars  in  which  other  articles,  like  beef,  are  car- 
ried with  boxes  of  corn  flakes.  They  do  not  need  refrigeration,  but  are  not  in- 
jured by  it. 

"  Mr.  Somers  favors  equal  freight  ftctllties  for  all." 

In  this  same  file,  report  No.  45,  also  by  Mr.  Barrett: 

'■  Interview  with  I^  Grand  Cannon,  president  of  Stoddard-Gilbert  Co.,  at 
New  Haven,  Conn.,  Septemtwr  21,  IftlS. 

"  Mr.  Cannon  says  t^ey  feel  keenly  the  packer  competition.  This  is  frft  par- 
ticularly in  canned  goods,  cereals,  rice,  and  cheese.  Due  to  packer  Inroads 
their  cheese  business  Is  not  more  than  one-fifth  of  what  it  used  to  be.  Due  to 
economies  In  buying  material,  and  more  complete  and  favorable  dlstrlbntlng 
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fai^itiea,  they  ran  and  do  undersell  the  grocers  wbo  have  to  depend  on  more 
seuerous  creclit  arratigenientB  aiid   1ii»:li   i|uiililies  of  prmluf^s  ofTered  to  hold 

File  luent  luveMtlgatlon  Agef.  Ui  .1.  pun  16. 

Report  by  Bjford  E.  Long,  nn  exuniiiier  of  tlie  com  miss  ion.  No.   181,  ..f  sn 
tnterview  witli  (',  H.  Hcuuc'tuinip,  :W&  Soutii  Main  Street,  I.08  Anselea,  Calif..    1 
December  24  and  20,  1917. 

Mr.  Beauchuuip  was  formerly  tii  tlie  employ  of  some  of  tlie  packing  oiiu- 
panles — of   tlae   Xational  Packing  Co.,  and  he  states — this    Is  \rhai  Mr.  Lun^    1 

■■  He  states  thai  he  firmly  believes  that  the  big  i)aekliiK  house  liiterfsti 
namely,  Armour  &  Co.,  Swift  &  Co.,  Cudahy  Packing  Co..  Morris  &  Co.,  and 
Wilson  &  Co.,  have  since  said  time  " — tliat  is,  since  the  time  when  he  was  jl 
the  employ  of  the  National  Packing  Co. — "continued  to  and  are  now  fiiins  ■ 
prices  for  fresh  meat  of  all  klndt:.  as  nell  as  till  kinds  of  pork  and  pork  iin>d- 
ucts,  and  everything  they  sell,  in  order  to  maintain  uniform  prices. 

"  Having  been  away  from  Chicago  for  the  past  few  years,  Mr.  Beancbaiup 
could  give  no  information  as  to  the  iiartiex  who  represent  these  comitanieH  nun 
in  price  fixing,  but.  stated  that  from  his  esi>erience  and  observation  of  Uie  uni- 
formity of  prices  tor  various  kinds  of  meat,  as  well  as  by-products,  he  Is  sali^ 
fled  that  tlie  Mme  syeieiii  is  being  o|ierated  t<Hluy  as  was  operative  when  heva.< 
a  representative  assisting  the  pa<.'klug  house  Interests  in  price  fixing  a  fva' 
years  ago." 

Now,  here  Is  a  man  who  states  tliat  he  was  in  llie  employ  of  the  National 
Packing  Co.,  having  been  In  the  employ  of  other  of  the  large  packing  tiitereKr.'' 
from  1889,  and  that  duriag  a  long  period  of  years  up  to  the  dissolutlan  of  ibr 
National  Pocking  Co.  in  1812  he  sat  weekly  in  price-fixing  meetings  with  otlict 
ineml>ers  of  the  tive  packing  companies  to  fis  the  prices  on  cured  meats.  Tlial 
there  were  similar  meetings  by  their  representatives  each  week  to  fix  the  {ihi^ 
on  fresh  uieata,  and  he  now,  after  having  paese<l  out  of  the  employ  of  theif 
conipanles.  states  It  Is  his  opinion,  based  on  his  experience  and  observatimi  <if 
prices,  that  they  are  continuing,  as  he  says,  "  They  liave  since  thai  time  O'U-  I 
tinned  to  and  are  now  fixing  prices  for  fresh  meat  of  all  kinds,  as  well  as  till  I 
kinds  of  pork  and  pork  products  and  everytlilng  they  sell."  ' 

The  CRAiBkiAN,  But  he  does  not  state  any  facts  ui>on  which  he  can  (get  at  it? 

Mr.  DtTBANO.  Well,  the  facts  are.  on  the  meat  business,  and  I  have  not  read 
them.  1  think  they  ought  to  be  read  to  this  committee,  because  I  think  ibai 
they  would  help  this  committee  in  feeling  that  there  is  HomethiD£  in  th« 
proposition  that  the  Trade  Commission  is  here  making,  namely,  that  Iherr 
Is  a  menace  of  monopoly,  and  that  the  experience  which  we  have  with  ttitst 
in  the  other  lines,  including  the  meat  lines,  Is  pertinent  testimony  ae  to  what 
can  be  expected  If  we  admit  them  Into  the  unrelated  lines. 

I  would  like  to  read  another  report  of  Mr.  Long's  which  appears  In  ihi* 
record. 

Judge  Haindl.  That  Is  the  purport  of  all  your  testimony,  la  It,  from  ibe 
reports,  that  which  you  have  detailed  from  this  report  with  reference  to 
monopolistic  tendencies  and  a  monc^Ktllcing  of  the  meat  trade  and  meat 
industry? 

Mr.  DrsAND.  Tea,  sir. 

Judjie  Haineb.  And  from  that  conduct  yon  draw  the  conclusion  tbat  yoi 
think  is  irresistible,  in  your  mind,  that  if  they  are  permitted  to  1^  on  nnre- 
)itralned  Into  these  unrelated  commodities  that  they  wili  ultimate!;  monopo- 
lize these  unrelated  commodities? 

Mr.  DuRAND.  Yes.  Now,  I  don't  know  what  the  views  of  the  committee  are 
as  to  the  weight  of  the  evidence  with  reference  to  monopoly  or  combInaii"ii 
or  agreement. 

Judge  Hairbb.  What  I  supposed  you  were  bringing  out  in  these  cunplaluis 
was  that  If  there  were  any  specific  acts  of  monopoly  In  the  unrelated  cnci- 
moditles  at  the  time  the  decree  was  signed,  or  prior  thereto,  that  yoa  wonW 
show  them,    I  suppose  that  was  the  purpose  of  reading  tbese  things. 

Mr,  DcBAwn.  Yes;  these  which  I  have  referred  to  use  the  phrase  "every- 
thing they  sell,"  and  that  is  pretty  conclusive;  and  that  is  why  I  brins  them 
m  here. 

Judge  Bairkr.  Ib  there  anything  more  in  that  r^ibrt  as  to  deflDlte  anu 
qieciflc  acts  as  to  a  monopoly  In  the  unrelated  canuoodltiea  «xc^t  wbat  yoa 
have  read!  I 

Hr.  DtnuNV.  No,  sir. 
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Judge  Haineb.  Except  simply  the  statement  of  Mr.  Beauchant  "  everything 
they  sell "  7 

Mr.  Du»AND.  Tea,  sir. 

The  Chairman.  That  is  his  opinion. 

Jndge  Hainer.  Yes ;  that  is  his  opinion. 

Mr.  DuRAKv.  His  i-eport  goes  to  the  meat  and  meat  by-products,  and  as  to 
those  It  was  his  Iciiowledge,  from  participating  in  the  price-flsing  meetinga 
that  the  prices  were  fixed  weebly.  But  what  Mr.  Beauchant  would  l>e  able 
to  tell  you  as  to  the  unrelated  lines,  I  would  not  be  able  to  say.  His  espres- 
slon  is  ■'  eTerythlng  they  sell,"  and  that  la  inclusive. 

This  Is  perishable  foods  file  Who  7-Or5,  Pt.  2, 

This  is  a  report  by  Byford  E.  Long,  report  No.  3,  an  interview  with  Lewie 
<le  Groff  &  Son,  wholesale  grocers,  386  Washington  Street,  New  York  City, 
dated  August  6,  1918.  This  was  his  interview  with  Jesse  D.  Smith,  vice 
president  of  that  concern  [reading] : 

"Mr.  Smith  says  his  salesmen  have  for  months  been  reporting;  from  time  to 
time  that  some  articles  of  canned  fruits,  vegetables,  grape  Juice,  breakfast 
food,  or  coffee  have  been  sold  by  some  one  of  the  big  meat  packers  at  a  less 
price  than  Lewis  de  GrofC  &  Son  were  selling  them,  and  in  consequence  many 
customers  on  these  particular  articles  have  been  lost.  When  asked  by  Mr. 
Dodd"— 

Mr,  Dodd  was  the  treasurer  of  the  company.     [Continuing  reading:] 

"If  he  considered  the  meat  paclters  like  Armour  &  Co.  and  Swift  &  Co. 
(through  Libby,  McNeill  &  Libby)  a  menace  to  the  business  of  wholesale 
grocers  " _ 

■Tudge  Haineb.  That  is  a  conclusion.  I^et  him  state  the  facts.  If  he  would 
state  the  facts,  It  would  be  better;  that  is  a  conclusion  that  would  not  be 
permitted  In  any  court.  Boes  he  detail  any  facts  of  what  they  were  doing  or 
what  they  said  they  were  doing? 

Mr.  DtiBAND,  1  simply  marked  the  passage  where  he  made  his  complaint,  and 
I  was  reading  it.    I  can  go  on  and  go  through  with  this 

Judge  Hainer  t interposing).  I  am  just  calling  your  attention  to  that. 

Mr.  DuBAND.  I  could  go  through  this  and  strike  out  those  passages. 

Judge  Hainbb.  No  ;  go  on,  I  did  not  want  to  lnterrupt,you. 

Mr.  DuBAND  (continuing  reading) : 

"And  the  Lewis  De  Groff  &  Son,  especially,  Mr.  Smith  answered  in  the 
affirmative  and  stated  that  they  were  taking  the  trade  away  on  articles  in 
which  the  best  profits  were  made  by  the  wholesaler,  and  if  they  made  as  rapid 
progress  in  the  neat  two  years  as  they  have  in  the  past  two  the  firm  of  Lewis 
De  Groff  &  Sou  would  have  no  customers  in  the  food'  products  and  would  have 
to  close  up." 

His  interview  with  Mr.  Dodd  is  as  follows ; 

"After  hearing  Mr.  Smith's  statement  Mr.  Dodd  said  that  he  had  no  Idea 
that  Armour  &  Co.  and  Swift  &  Co.  and  the  other  three  big  meet  packers  were 
so  extensively  engaged  In  the  fruit,  vegetable,  canned  goods,  and  foods  as  to 
become  dangerous  to  the  wholesale  business  In  general.  He  then  became  very 
much  in  earnest  and  said  it  did  not  seem  right  to  have  the  Big  Five  meat 
packers  to  go  outside  of  their  line  of  meat  business  and  invade  another  field 
like  packing  and  canning  all  kinds  of  food  products  and  distributing  them  to  the 
retailers.  He  believed  they  would  be  able  to  undersell  the  wholesale  merchants, 
because  through  their  branch  house  organization  for  distribution  of  meats 
they  are  able  to  handle  the  canned  goods  and  groceries  without  much  additional 
expenses,  and  therefore  lower  than  can  the  wholesaler.  He  says  the  Govern- 
ment might  say  that  was  all  right  because  the  consumer  could  buy  the  foods 
<7lieaper.  But  after  other  distributors  are  all  eliminated  from  the  business  and 
the  Big  Five  have  complete  control  of  the  wholesaling  of  food  products,  as 
they  have  of  the  meats,  such  prices  could  then  he  gotten  for  the  controlled 
article  as  the  Big  Five  desired." 

Judge  Haineb.  That  is  in  your  report? 

Mr.  DtTBAND.  The  printed  report? 

Judge  Hainer.  Yes;  the  substance  of  it. 

Mr.  DuBAND.  No ;  I  don't  think  so.    I  don't  recall  that  case  in  the  report. 

Judge  Haineb.  I  thought  it  was. 

Mr.  DuBAND.  It  Is  practically  an  expression  of  opinion,  hut  the  opinion  that 
wlttiin  two  years  their  firm  would  he  put  out  of  business  if  things  went  on  as 
they  were  going  is  what  I  wanted  to  call  attention  to. 
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This  le  from  report  No.  7,  report  of  Byford  E.  I»ng,  of  an  interview  with 
Killao  &  Clark  (Uil.),  100  Hudson  Street,  New  Yorli,  brokera  In  cannea  fniitH 
and  vegetable!*,  iluted  AukuhI  ».  1918.  Mr.  Loiir  was  Intervlenlng  Mr.  Clark. 
Mr.  Clark  seye  IreadlDR] : 

"The  competition  Is  ver.v  active  iu  thU  btmlneMs,  Mr.  Clark  says,  but  >t  is 
open  and  fair,  and  he  knows  of  no  unfair  dealings  ur  practices  of  his  competi- 
tors. He  Btatea  that  the  prlcee  are  made  by  the  packer  Qr  manufacturer,  for 
he  tlnally  decides  what  be  will  sell  for  wbfn  iwods  arc  Bold  through  a  broker. 

"  He  says  speculation  In  food  products  has  been  eliminated  by  the  rules  of 
the  Food  Admin  istnitlon  as  profits  are  limited,  and  that  it  Is  a  Kood  thing  and 
prevents  the  unneceaaary  rise  In  the  prices  thereof." 

Then  he  Koea  on  with  some  other  practices  of  the  Big  Fire.  I  think  that 
statement  that  they  make  prices  and  are  RUlltj'  of  unfair  dealiuKR  and  practices 
in  this  line  la  important. 

Jud^  Haineb.  Why  do  you  put  that  in? 

Mr.  DuBASD.  Because  In  the  latter  part  of  his  report  here  he  says  "  The 
entry  of  the  bip  meat  packers  into  the  field  of  food  supplies,  such  as  all  kinds 
of  canned  fruits,  veeetablea,  canned  meets,  flsh,  etc.,  as  well  as  fresh  fruits, 
meats,  flsh.  etc..  will  in  a  short  time  doom  the  business  of  the  whole»ialers  and 
the  brokers  in  that  line." 

This  is  from  Mr.  Lour's  report,  No.  14,  AuRUst  19,  1918,  of  an  interview  with 
Hall,  Wedge  &  Carter,  commission  merchants,  ChicBEo,  III.  Mr.  Hall  says 
[reading] : 

"  Competition. — Mr.  Hall  says  this  business  Is  a  very  worrying  one.  and  there 
Is  bul^llttle  In  It  after  expenses  are  all  paid.  Competition  is  very  strong  and 
keen,  Dut  there  are  no  onfair  practices  on  the  part  of  his  competitors,  so  far 
as  he  knoivs.  All  try  to  sell  their  goods  at  a  profit,  but  sometimes  they  can 
not.  so  must  make  that  up  nest  time.  The  meat  packers,  Swift,  Armour  & 
Wilson,  are  strong  competitors  against  the  Jobber  and  they  have  a  big  ad- 
vantage over  the  small  dealer  because  they  can  ship  In  carload  lots,  a  '  mixed  ■ 
shipment,  consisting  of  meats,  lard,  butter,  eggs,  cheese,  or  other  food  products, 
direct  to  a  brancb  house,  who  will  then  sell  same  to  the  retail  dealers  of  that 
city.  By  their  branch'house  system  the  Big  Five  meat  packers  distribute  not 
only  meat  but  all  othet  products  handled  by  then),  and  therefore  can  deliver 
the  goo<Is  cheaper  tliau  a  one-line  commission  merchant.  They  can  take  a  loss 
on  perishable  goods  or  food  products  In  a  city  and  make  up  the  loss  on  meat. 
They  also  have  buying  stations  for  eggs  all  over  the  coontry,  own  creameries. 
contract  with  growers  and  packers  of  vegetables  for  their  output,  so  are  in  a 
position  to  control  the  markets  In  many  places:  He  says  they  are  a  menace  to 
the  trade  In  food  products,  and  unless  curbed  may  gain  control  of  the  marliets 
in  food  products  in  a  few  years." 

Now,  1  will  continue  this  If  the  committee  desires. 

Judge  Haineb.  They  are  along  the  same  lines,  are  they? 

Mr.  DuBAND.  They  are  along  the  same  line. 

Mr.  Breed.  Can  we  have  the  principal  ones  related? 

Mr.  DuBAND.  Well,  I  have  not  selected  them.  Mr.  Breed.  I  would  be  glad  to 
continue  reading  them.  They  are  what  the  Attorney  Oeneral  and  the  com- 
mittee asked  for.  I  do  not  want  to  be  tedious  nor  encumber  the  record  If  the 
committee  thinks  there  is  sufficient  of  this  to  give  an  indication. 

Judge  Haineib.  We  could  not  express  an  opinion  with  reference  to  that. 

Mr.  Smith.  Couldn't  he  simply  name  the  places  from  which  he  has  reports  ■ 
without  reading  them? 

The  Chairman.  The  proposition  bo  far  is  that  it  consists  largefy  of  opinions 
of  the  persons  who  are  Interviewed  as  to  the  effects;  as  to  the  actual  facta 
there  are  very  few,  if  any,  instances  where  they  have  experienced  any  such 
conditions  as  they  describe. 

Judge  Haineb.  SpecIBc  acts. 

The  Chaibman.  Tes;  specific  overt  acts.  Of  course,  none  of  these  would  be 
competent  in  a  court,  and  would  not  be  such  evidence  as  anybody  could  go  to 
court  with  or  get  any  action  upon.  But  upon  the  hoiie  that  there  may  be  some- 
thing of  a  dlfCerent  nature  develop,  and  in  order  that  we  may  see  the  wide- 
spread feeling  In  that  direction,  I  believe  we  ought  to'  continue  with  this. 

Judge  Haines.  We  do  not  want  to  curtail  you  at  all,  Mr.  Durand. 

Mr.  Durand.  If  I  could  have  taken  more  time  I  could  have  taken  out  some 
of  these  matters,  but  I  did  not  know  whether  I  should  do  this. 
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Here  is  aoother  report  of  Byford  E.  Long,  report  No,  35.  dated  December  9, 
1918,  of  aa  interrlew  with  D.  Canale  &  Co.,  wholesale  and  commission  mer- 
chants in  food  prod  nets. 

Mr.  Bbbed.  Where? 

Mr.  I>uBAND.  Menipliis,  Tenn.    [Reading:] 

"  Mr.  Canale  Bays  while  the  competition  is  lieen,  It  is  fair  in  most  instances. 
He  Bays  the  Big  Five  meat  packers  are  gradually  sewing  up  the  business  of 
the  wholesale  grocer.  They  have  within  the  past  few  yeara  practically  taken 
the  cheese  buslDeBB  away  from  them  by  buying  tbe  factories  and  buying  up  the 
supply  where  Bame  is  made,  putting  it  in  storage,  and  regulating  the  distribu- 
tion so  as  to  make  big  profltB  and  control  the  market.  They  have  a  big  hold  on 
the  egg  and  butter  business,  and  within  the  past  three  years  have  been  very 
active  In  all  kinds  of  canned  fruits  and  vegetables,  buying  up  the  output  of 
many  factoriea.  In  all  of  these  things  In  the  Memphis  territory  they  are  com- 
petitors of  the  wholesale  grocers,  and  D.  Canale  &  Co.  meets  them  In  these 
products  which  are  handled  by  the  firm.  Mr.  Canale  Bays  that  he  believes  the 
war  and  the  orders  made  by  the  Food  Administration  to  regulate  food  sales 
has  halted  the  meat  packers'  activities  and  kept  the  wholesale  grocers  from 
losing  their  canned  goods  business  to  the  Big  Five.  They  simply  can  go  Into 
a  territory  and  take  the  business  away  ftom  a  wholesale  grocer  by  making 
delivery  from  'pool  cars '  (being  cars  where  shtpmente  to  many  customers  are 
made  along  a  railroad  at  each  station  through  a  branch  house  of  the  packer). 
It  gives  them  a  big  advantage  on  rates  and  deliveries.  Mr.  Canale  says  that  If 
the  Government  does  not  continue  to  r^utate  the  Big  Five  after  the  war,  they 
will  In  a  short  time  control  the  distribution  of  food  products,  especially  canned 
goods  of  all  kinds,  Euid  have  a  monopoly  of  the  business.  Mr.  Canale  says  they 
have  never  had  a  cut-price  campaign  In  Memphis  or  this  territory  on  canned 
goods,  but  that  they  Just  make  the  prices  lower  on  these  goods  than  a  wholesale 
grocer  can  handle  them  for.  and  naturally  take  the  customers  away  from  the 
grocer.  The  packers  claim  they  can  distribute  cheaper  than  the  grocer  on  ac- 
count of  having  own  car  lines  and  having  own  branch-house  selling  organi- 
zation." 

Th:s  Is  report  No.  5f)  of  Byford  E.  Long,  dated  September  16,  1918,  of  an 
interview  with  Nicholas  Burke  Co.  (Inc.),  wholesale  grocers.  New  Orleans,  La. 
This  is  an  interview  with  George  Swarbrick,  secretary  and  treasurer  [reading] : 

"  Mr,  Swarbrick  says  competition  is  very  keen;  that  there  are  16  wholesale 
grocers  fn  New  Orleans  handling  a  very  full  line  of  all  goods  and  several  more 
with  good  stocks  of  partial  lines,  and  that  all  are  out  to  get  business.  Then 
in  out-of-town  business  they  constantly  run  into  competitors  from  New  Orleans, 
Memphis,  and  other  centers,  and  the  Big  Five  meat  packers  (Swift,  Armour,  Wil- 
son,  Morris,  and  Cudahy)  all  have  branch  houses  here,  and  as  they  also  carry 
a  full  line  of  canned  and  bottled  food  products,  cheese,  poultry,  ^rb,  pro- 
visions, rice,  beans,  as  well  as  meats,  the  wholesale  grocer  has  very  strong 
competition.  He  says  competition  is  fair  ordinarily.  The  Big  Five  do  have 
an  undue  advantage  over  the  wholesale  grocer  by  reason  of  running  his  route 
meat  cars  and  own  private  refrigerator  cars  to  carry  meat  to  various  towns 
from  his  branch  house,  and  then  also  carrying  cheese,  eggs,  poultry,  and  canned 
(!oo<ls,  also  to  various  customers  in  these  'routes'  towns.  He  thinks  that 
should  be  stopped  by  the  Government.  He  says  the  salesmen  at  times  report 
low  sales  prices  by  some  one  of  the  Big  Five  in  various  territories  on  some 
panned  goods,  but  that  it  is  not  a  ser'ous  condition  in  the  New  Orleans  district. 
He  says  that  it  is  a  common  knowledge  that  the  Big  Five  usually  control  any 
market  they  go  Into  on  any  commodity,  and  that  they  go  buy  up  the  supply  to 
get  this  control.  It  has  happened  In  cheese,  e^s,  poultry,  and  other  com- 
modities, if  current  reports  are  correct.  He  thinks  that  the  meat  packers 
should  be  required  to  remain  in  that  line  of  food  products  and  let  the  whole- 
sale grocers  continue  to  distribute  the  canned  and  package  food  products." 

I  want  to  say  I  am  reading  both  kinds,  where  a  man  thinks  it  Is  fair  and 
where  another  man  thinks  it  Is  bad.  This  is  Mr.  Long's  report.  No.  74,  of  an 
Interview  with  Earle  Bros.,  Tyler  Grocery  Co„  and  Collins  A  Co.  (Inc.),  whole- 
sale grocery  firms,  dated  September  30,  1918,  at  Atlanta,  Ga.  [reading] : 

"The  three  wholesale  grocers  Interviewed  all  state  that  the  Fig  Five  have 
branch  houses  here,  and  that  their  salesmen  canvas  this  territory  thoroughly 
for  business.  These  meat  packers  handle  practically  everything  in  food 
products  that  wholesale  grocers  carry,  as  well  as  meats,  hulter.  eggs,  cheese, 
and  poultry.    The  Big  Five  In  this  territorry  have  been  Kelliuc  »ome  canned 
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goods  very  low.  Mr.  SanitiPl  Earle  etatM  that  they  can  do  this  In  one  terri- 
tory, while  they  may  make  up  the  loss  in  another  where  they  control  the 
market ;  and  then  they  have  unlfinited  capital  and  can  huy  up  the  supply  on  a 
certain  commodity,  whetlier  It  be  clieese,  canned  milk,  fcrape  juice,  canned 
tomatoes,  or  other  pro^lucte,  and  hold  same  In  storage  until  the  article  hecones 
scarce  and  the  deinantl  fnrcpii  the  price  up.  Then  sales  can  be  made  at  a  big 
profit,  ity  not  carrying  full  line,  ae  the  wholesale  grocer  does,  the  meat 
packer  goes  into  a  certain  cninniodlty  and  gets  control  of  the  supply,  then  even 
the  wholesale  grocer  must  buy  from  him  or  do  without  that  commodity  until 
the  supply  la  replenished. 

"  Unfair  viethod». — Sir.  Earle  snyB  that  the  wholottsle  grocers  here  fee!  that 
the  Big  Five  by  having  a  perfect  understanding  of  each  other's  Intentions  hare 
an  advantage  over  wholesale  grocers,  and  when  one  of  the  Big  Five  goes  into 
the  market  to  create  a  demand  for  n  commodity  by  adveitislng  In  all  the  maga- 
zines and  newspapers  and  by  having  hia  traveling  salesmen  push  that  com- 
modity onto  tile  rrtallerK  by  lowering  prices  and  urging  purchases,  it  Is  Doted 
that  the  others  of  the  Big  Five  are  busy  on  marketing  other  commodities  by 
similar  advertising  campaigns.  For  Instance,  when  Armour  for  months  is 
advertising  everywhere — newspapers,  magazines,  and  billbourds— his  breatrfast 
foods,  Swift  will  be  advertising  just  as  much  In  some  of  his  many  food  prodncta, 
while  Wilson  will  keep  up  with  advertisements  on  catsup,  and  Morris  and 
Gudahy  will  perhaps  be  advertising  different  orticles  also ;  but  they  seem  to 
avoid  pushing  and  advertiaing  the  same  article  at  the  same  time.  By  pushing 
au  article  and  selling  it  chenp—perhaps  below  cost — to  get  the  public  to  want 
it,  then  when  a  trade  is  built  up  thereon  and  a  demand  created  for  It,  they 
can  then  raise  the  price  and  make  back  their  losses  and  much  more.  The  whole- 
sale grocers  feel  that  this  is  an  unfair  method  of  the  Big  Five,  so  Mr.  Earle 
says.  He  thinks  that  they  are  endeavoring  to  secure  control  of  food  products, 
and  unless  curbed,  believes  that  it  will  be  only  a  few  years  until  the  Big  Five 
have  a  monopoly  thereon." 

The  Chairman.  That  says  they  can  do  those  things.    Is  there  any  statement 
in  there  that  they  did  do  them7 
Mr.  DuRAND.  1  have  read  the  statement  jnst  as  he  made  It. 
The  Cbairmaiv.  All  rif^t 

Mr.  DuRANP.  I  have  some  instances  here  that  I  might  read  later  on  on  rice, 
showing  illustrations  that  the  thing  cited  is  a  general  practice. 

This  is  Mr.  Long's  report,  No.  86,  dated  October  10  and  II,  1918,  of  an  Inter- 
view with  Marett-Streater  Co.,  Oglesby  Grocery  Co.,  Kelley  Bros.  Co.,  and 
McCord-Stewart  Co.,  of  Atlanta,  Ga,  [reading] : 

"Big  Five  activUies. — The  wholesole  grocers  interviewed  all  say  the  Big 
Five — ^Armour.  Swift,  Cudahy.  Morris,  and  Wilson— have  branch  houses  in 
Atlanta  and  that  their  solesraen  canvas  this  territory  thoroughly  for  busi- 
ness; that  these  meat  packers  handle  practically  everything  in  food  products 
that  wholesale  grocers  carry,  as  well  as  meats,  butter,  eggs,  poultry,  and  cheese. 
They  sell  rice,  coffee,  dried  and  evaporated  fruits,  catsup,  cereals,  breakfast 
toodn,  canned  vegetables  and  fruits  of  all  kinds,  canned  milk,  peanut  butter, 
pickles,  catsup,  cheese,  grape  Juice,  soda  fountain  soKilies  and  sirups,  canned 
meats,  canned  salmon,  and  many  other  commodities.  Swift  and  Armour  take 
the  lead  in  business  in  the  .\tlanta  territory.  They  seem  to  he  able  to  sell 
many  of  their  food  products  at  prices  the  wholesale  grocers  can  not  meet  In 
comi>et1tlon  without  losing  money.  Then  their  system  of  '  route-car '  deliveries 
give  them  an  advantage  Bver  the  wholesale  grocers  with  some  out-ot-the-city 
trade.  As  they  are  In  all  the  markets  of  the  United  States,  they  also  have  an 
advantage  over  the  local  wholesalers,  because  If  one  market  is  low  they  can 
ship  to  another  In  their  ovra  private  cars,  which  are  constantly  moving  with 
something,  back  and  forth. 

"  They  will  go  into  a  market  on  a  certain  product  at  a  time,  spend  lai^ 
sums  of  money  advertising  it,  reduce  the  price  down  to  or  below  cost,  and  get 
It  into  the  homes  of  people  by  free  sample  packages,  then  when  a  demand  has 
been  created  prices  can  be  raised  so  as  to  make  them  a  big  profit  in  the  end. 
First  one  article  and  then  another  has  been  '  pushed '  Hiis  way  by  the  Big  Five 
until  they  are  gradually  getting  their  food  products  to  be  the  leading  ones  on 
the  market.  It  begins  to  look  to  these  wholesale  grocers  interviewed  as  if 
the  Big  Five  Intended  to  absorb  the  food-product  business,  and  some  of  them — 
Mr.  Kelley.  Mr.  Albright,  and  Mr.  Hudson— -expressed  the  belief  that  unless 
curbed  by  the  Government  the  time  wopld  he  only  a  few  years  away  wli«i 
they  would  have  competition  stifled  and  practically  a  monopoly  on  many  of 
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them.  First  the  Big  Five  practically  took  away  from  the  wholesale  groeere 
the  handling  of  salted  and  smoked  eats  and  provisions;  then  nest,  butter  and 
eggs ;  and  now  they  seem  to  be  trying  to  get  the  remainder  of  the  food  products 
they  have  been  distributing  for  the  packers  and  manufacturers  since  the  begin- 
ning of  time.  '  If  the  Big  Five  are  able  to  produce,  mannfacture,  and  distribute 
food  prodncts  cheaper  than  is  being  done  by  wholesale  grocers,  it  would  be 
legitimate  and  all  right,'  one  of  the  grocers— Mr.  Coleman,  vice  president 
of  McGord- Stewart  Co. — stated ;  but  he  also  added  that  if  they  were  selling 
them  cheaper  in  order  to  eliminate  the  competition  of  the  wholesale  grocer 
and  expected  after  that  Is  accomplished  to  have  a  monopoly  thereon  and  be 
able  to  get  such  prices  as  they  desired,  then  they  should  be  curbed  by  the 
Government  and  prevented  from  getting  a  monopoly  on  these  food  products. 

"  Mr,  Hudson,  vice  president  of  McCord- Stewart  Co.,  stated  that  as  a  sample 
of  the  Intense  advertising,  of  the  Big  Five  this  grocery  company  had  this 
morning  received  afletter  from  the  Atlanta  Journal  urging  them  to  handle 
Armour's  corn  flakes  because  through  the  Journal  Armour  was  advertising  the 
products.  He  had  thrown  the  letter  in  the  scrap  basket,  but  dug  it  out,  and 
same  Is  attached  '  Eshiblt  A'  to  tliis  report.  Mr.  Hudson  said,  of  course,  they 
would  not  handle  Armour's  goods,  because  it  would  be  handling  a  competItor;'s 
article,  for  he  la  their  competitor  on  probably  50  per  cent  of  food  products 
handled." 

The  letter  from  the  Atlanta  Journal  Is  as  follows  [reading] : 

The  Atlahta  Joubral, 
Atlanta,  Qa.,  October  9,  1918. 

DfiAB  SiBS.;  Armour  &  Co.,  through  the  advertising  columns  of  the  Atlanta 
Journal  of  last  Friday  introduced  into  the  homes  of  over  65,000  people  their 
newest  product — "Armour's  com  flakes." 

For  the  nest  eight  weeks  Armour  &  Co.  will  continue  to  tell  the  people  In 
these  homes  the  many  good  reasons  why  they  should  purchase  Armour's  com 
flabes. 

"  These  advertisements  will  occupy  480  lines  each  time  and  will  without 
doubt  create  a  great  consumer  demand. 

"  May  we  suggest  that  if  you  are  carrying  these  com  flakes  in  stock  that  you 
take  advantage  of  this  advertising  by  d^playing  this  product  In  your  windows, 
or  at  least  giving  prominence  to  them  by  displaying  same  on  your  counters  and 
show  cases. 

"  By  so  doing  you  will  be  tying  up  with  this  valuable  advertising  and  he  able 
to  cash  in  to  advantage. 

"  We  will  appreciate  any  cooperation  that  yon  see  fit  to  give  us  in  making 
this  advertising  campaign  a  success. 

"  Tours  for  the  fourth  Liberty  loan, 

"  The  Atlakta  Joubhai, 

Memhandisinff  Department." 

I  can  not  read  the  signature. 

Mr.  Chairman,  I  am  afraid  this  is  taking  a  good  deal  of  time,  and  perhaps  it 
would  be  as  well  for  me  to  submit  here  the  list  that  I  have  of  these  file  num- 
bers, and  the  agent  and  the  companies  inten'lewed,  and  the  date,  without  read- 
ing them  further. 

Judge  Hainbb.  If  they  are  all  along  the  same  line. 

Mr.  DuBAND.  They  are  along  the  same  general  lines. 

Judge  Haineb.  You  have  read  them  and  you  can  make  that  statement? 

Mr,  DoBAND.  They  are  along  the  same  general  lines.  Perhaps  some  would  be 
better  and  some  worse,  and  some  are  on  one  aspect  and  some  on  another. 

Judge  Hainer.  But  they  are  of  the  same  general  character? 

Mr.  DuBAND.  They  are  of  the  same  general  character,  so  far  as  I  know.  But 
if  the  committee  would  like  to  look  at  any  of  them,  we  would  be  glad  to  make 
the  record  and  the  flies  available  to  the  committee  at  any  time.  I  can  flle  this 
list.  Mr.  Chairman;  for  the  record,  if  you  desire. 

The  Chaibman.  That  may  be  done. 

(The  list  Is  as  follows:) 

INSTANCES  OF  UNFAIB  OB  QUESTION ABIJ:  PRACTICES   AND  'UNDUE   ADVANTAOBS. 

File  Unf  7,  Pa  5,  Part  1 :  N.  M.  Barrett,  Nos.  64  and  65,  interview  with  H.  H. 
Fairbanks,  treasurer  Andrews-Fairbanks,  at  Waterbury,  Conn..  September  27, 
1918 ;  B.  E.  Long,  No.  17,  interview  with  T.  A.  Snider  Preserve  Co.,  manufac. 
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turera  and  distributors  of  catnup.  Cliioisa,  III.,  August  23,  1918 ;  E.  C.  Reed. 
No.  ID.  interview  witli  Mr.  RoUand  Harris,  ot  Barker,  Harris  &  Kebrhahn, 
brokers  in  dried  fruits,  nuts,  foreljni  bideei,  etc„  Boston,  Mass.,  AiiRust  19, 191S: 

D.  D.  Sells,  No.  7,  Interview  with  II.  A.  Keys,  preitident  Franklin  McVeash  & 
Co.  wliulesale  grocers,  Cliicaxo,  IIU  AugUHt  21,  1818. 

Pile  H(>u  G.  A  5,  V  3,  Vnrt  4:  Maricetl  (lasHUiceH  In  firnt  niemoranduni. 

File  Who  7.  Or  5.  Part  1:  N.  M.  Barrett.  .No.  14.  intervie«-  with  Eben  il. 
SiinierH,  manaKer  F.  0.  Busbnell  Co.,  New  Haven.  Conn.,  September  21,  1918; 
K.  M.  Burrett.  No.  -Hi.  luterview  with  Le  (irand  CaunoD,  [trenident  Stoddard  Gil- 
bert Co.,  New  Haven.  Conn.,  SepteinbtT  21,  19ia 

File  Wbo  7.  Or  5,  Fart  2 :  B.  E,  Lour,  No.  3,  interview  witb  Lewis  DeQroff 
&  Son.  wholesale  grooerK,  New  York  City,  August  Q,  191S:  B.  E.  Long,  No.  T, 
interview  with  Kitian  &  Clark  (Inc.),  brokers  in  canned  fruits  and  vegetables, 
August  9,  1918. 

File  Who  7,  Or  ,'j,  Part  2 ;  B.  E.  Lour,  No.  14,  Infer view^witb  Hall.  Wedge  & 
Carter,  general  commission  merchants.  Chicago,  III.,  August  20.  1918:  B.  E. 
Long.  No,  35,  interview  witli  D.  Canale  &  Co.,  wholesale  produce  and  fruit 
dealers,  Memphis.  Teun,,  September  6.  1918;  B.  E.  Long,  No.  Ki,  interview  w;th 
Nictiolns  Burke  Co.    (Inc.),  wholesale  grocers,  New  ()rleanR,  La.,   September 

File  Who  7,  Or  5,  Putt  3:  B.  E.  Long.  No.  74,  Interview  w:th  Earle  Bros..  Tyler 
Grocery  Co.,  and  Collins  &  Co.  (Inc.).  wholesale  grocer;  Brnis  in  Birmingham. 
Ala.,  October  2,  1918  (Big  Five  uctlvlfes)  ;  B.  E.  Loug,  No.  86,  lnter\-iew  with 
Marett-Streater  Co.,  OgleHbr  Grocery  Co.,  Ketley  Bros.  Co..  and  McCord -Stewart 
Co.,  wholesale  grocery  firms  at  .\tlantH.  Ga.,  October  14,  1918  (Atlanta  Jot:rual 
letter,  Oct.  9.  1918). 

File  Wbo  7.  Or  5,  Part  4 :  Eilwln  C.  Reed.  No.  13,  Interview  with  Mr.  Clarence 

E.  Manscomb,  manager  of  Delano  Potter  &  Co..  wholesnie  grocers.  Boston,  Uass.. 
August  16,  1918;  E.  C.  Reed,  No.  14.  Intervleiv  with  Mr.  Finlgau.  manager  of 
the  Boston  Wholesale  Grocery  Co.,  Boston,  Mass.,  August  17,  1918. 

File  Ter  7.  Ad  a.  Part  1 :  N.  M.  Barrett,  No.  40,  interview  witb  J.  W.  Lanigan, 
New  Haven,  Conn.,  September  20.  1018. 

File  Ter  7,  Ad  5,  Pan  3:  E,  C.  Reed,  No.  42,  Interview  with  Mr.  Henry  O. 
Sears,  president  and  chief  owner  Henry  G.  Sears  Co.,  wholesale  grocers  and 
produce  dealers.  Holyoke,  Mass.,  September  12.  1918. 

File  Ter  7,  Ad  5,  Part  2:  Cowie,  No.  15,  interview  with  Robert  H.  Brooks. 
bookkee[)er  and  manager  of  J.  Gillesp'e  &  Sons,  wholesale  grocers  and  baiters' 
supplies,  PhiUidelphia,  Pa.,  August  19,  1919;  Cowle,  No.  16.  Interview  witli 
Robert  Comly,  of  Comly-F lanigan  &  Co.,  wholesale  grocers,  Philadelphia,  Pa., 
August  19,  1918;  Cowle,  No.  32,  interview  w'th  J.  A.  Edgar,  secretarj'-raanager 
Frankford  Grocerj-  Co.  (Inc.),  Philadelphia,  Pa.,  August  29  and  30, 1918;  Cowle, 
No,  49,  interview  with  Joseph  M.  Brown,  president  of  V.  J.  Brown  &  Sons, 
wholesale  grocers.  Baltimore,  Md„  September  11,  1918, 

Mr.  DuBANU.  I  referred  a  moment  ago  to  one  of  the  general  statements  that 
the  wholesale  grocers  have  made,  and  I  think  that  I  iiave  here  some  rather 
concrete  evidence  upon  the  same  point — that  is,  on  rice.  ' 

Mr.  Bbeed.  What  point? 

Sir.  DmAND,  The  entry  of  .\rniour  &  Co.  into  the  rice  business.  I  have  a 
letter  from  Mr.  3.  J.  Kettel,  president  of  Wilson  &  Kettel  Co.,  wholesale 
grocers,  21  Bridge  Street,  Worcester,  Mass.,  dated  September  10,  1918.  He  says 
[reading] ; 

"  Some  regulatlou  should  prevent  any  men  going  into  the  production  areaa 
and  buying  np  an  entire  crop.  This  was  the  case  with  tomatoes  a  year  ago, 
when  Armour  &  Co.  cornered  the  crop  in  certain  areas.  The  same  thlnn 
occurred  recently  when  Armour  &  Co.  had  control  of  the  rice.  Wilson  &  Kettel 
have  no  rice  at  tie  present  time,  and  have  not  had  for  a  long  time." 

The  Chaibuan.  That  Is  the  statement  of  the  commission? 

Sir.  Dx-BAND.  No;  that  is  tiie  statement  of  Mr.  Kettel. 

Mr.  Bbebd.  What  is  the  date  of  that? 

Mr.  DuRAND.  September  10,  1918. 

■Tiidge  Haineb.  What  place  does  that  i-efer  to? 

Mr.  DuHAND.  Worcester,  Mass. 

.Tuilge  Haini:b.  Just  one  town? 

Mr.  DuBANB.  Yes,  sir. 

Judge  Hainkr.  What  year  was  that? 

Mr.  DuBAND.  September  10, 1918. 
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Judge  HiisM.  Thiit  was  during  the  Food  Adminlstrotion,  was  It  not? 

Mr.  DiTiAND.  Yes,  sir. 

Judge  Hainer.  Couldn't  these  food-conti-ol  men  r^ulate  that  at  that  time 
under  the  Lever  Act?    They  had  a  pretty  strong  hold,  didn't  they? 

Mr.  DuBAND.  Yes ;  I  think  they  did,  Judge. 

Judge  Haines.  But  they  didn't  do  it? 

Mr,  DuHAND.  I  would  not  want  to  say  that. 

Mr.  Robert  I..  Montgomery,  of  the  Molitgomery  Co.,  wholesale  grocvers,  Phlla- 
<lelphla.  Po.,  states  that  tn  the  prior  60  or  90  dnys  Ihey  had  been  unable  tfr 
buy  a  pound  of  rice,  yet  tlie  meat  paclters  had  large  supplies,  and  had  beetr 
selling  to  the  retailers  for  1  to  li  cents  below  the  market  price. 

Mr.  Bbbed.  What  Is  the  date  of  that? 

Mr.  DuHAND.  I  don't  believe  I  have  the  date  of  that. 

Mr,  BBBii3>.  1918.  I  suppose? 

Mr.  DuRAND.  I  suppose  it  was :  I  presume  it  was  in  this  same  i>eriod. 

Here  is  a  letter  signed  by  E.  H.  Mason,  president  of  the  National  Bank  of 
Brunswick.  Brunswick,  Oa.,  addressed  to  tlie  Hon.  W.  J.  Harris,  president  of 
the  Federal  Trade  Commission,  May  S,  1917.    He  writes  [reading]  : 

•'  Deab  Sir  :  I  want  to  tell  you  " 

I  will  not  read  all  of  the  letter. 

"  I  want  to  tell  you  of  a  transaction  that  came  directly  to  my  notice  yes- 
terday afternoon.  Yesterday  afternoon  while  sitting  In  the  office  of  one  of  our 
jobbing  houses  tlie  manager  opened  a  letter  from  Wilson  &  Co.,  packers  and 
dealers  in  fresh  meats.  I  noticed  that  he  took  out  of  the  envelope  an  Invoice 
showing  150  sacks  of  rice.  I  told  him  that  it  was  somewhat  singular  that  he- 
was  buying  rice  from  the  packers  of  fresh  meats,  as  it  appeared  to  me  that  this 
was  out  of  their  line.  He  told  me  that  all  of  the  rice  had  been  bought  by  the 
puckers,  and  lie  was  compelled  to  buy  through  them. 

"  1  am  thoroughly  convinced  that  commodities  other  than  rice  have  also  i>eeii> 
bought  by  these  people,  and  are  being  sold  to  the  trade  at  an  enormous  prolit." 

1  think  that  Is  all  1  will  read  of  that  file. 

Mr.  Bheed.  Are  those  merely  illustrative  of  a  general  situation  which  the 
commission  found  to  exist? 

Mr.  DUBAKD.  I  have  turned  into  the  record  a  list  of  a  considerable  number 
of  other  reports  of  agents  of  a  similar  general  character  as  those  that  I  have- 
read. 

Mr.  Bbeed.  Do  the  records  of  the  commission  show  that  this  complaint  with 
respect  to  the  conti-ol  of  rice  by  the  packers  was  prevalent  throughout  the 
country,  or  only  Just  locally? 

Mr,  DuBAND.  I  think  there  were  a  number  of  places'where  that  condition  was 
reported. 

Now,  I  think,  Mr.  Chairman,  that  the  record  is  in  a  aomewbat  unsatisfactory 
condition  as  respects  this  matter  that  the  committee  and  the  Attorney  General 
particularly  inquirwi  about.  You  have  particularly  Inquired  regarding  the 
extent  of  control,  and  whether  there  la  a  monopoly  in  the  unrelated  lines  by 
the  five  large  meat  packers,  and  what  instances  we  have  of  unlawful  practices. 
And  I  have  explained  that  we  do  not  know  what  the  total  proportion  is  that 
the  packers  hold  of  the  wholesale  grocery  trade.  It  presumably  is  not  very 
large.  It  would  be  surprising  if  it  were  an  extremely  large  per  cent,  because 
they  have  started  in  it  only  recently. 

I  have  also  explained  that  we  do  not  know  and  can  not  present  to  you  case* 
tested  out  and  sifted  by  process  of  law  to  say,  "  Here  are  unlawful  practices." 
I  Jiave  shown  why  we  could  not.  The  material  that  1  have  presented  is  sub- 
ject, as  you  see,  to  the  criticism  of  being  ex  parte.  And  I  have  explained  that  I 
am  presenting  It  so  that  the  committee  may  see  that  those  who  advocate  the 
modification  of  the  decree  can  not  say  that  there  is  no  complaint  of  unfair  prac- 
tices: they  can  not  suy  that  the  packers  have  a  clean  bill  of  health  In  this  line. 
There  are  complaints.  What  their  value  is ;  how  much  would  appear  to  be  w^l- 
fouuded  on  thorough  sifting  and  investigation  under  the  procedure  provided  for 
hy  law,  of  course,  remains  to  be  seen'.  But  there  are  complaints,  and  the  com- 
{I'laints  are  sufficient,  I  think,  to  put  us  on  notice,  that  there  is  likely  to  be  some 
evidence  of  unfair  competition  which  inquiry  would  substantiate. 

Now,  as  I  say,  I  am  not  aware,  of  course,  of  the  opinion  of  the  committee  as 
to  whether  the  reports  of  the  Federal  Trade  Commission  have  or  have  not  proved 
a  combination  among  those  five  meat  packers,  in  ments.  and  perhaps  in  some 
other  lines  not  covered  by  this  decree.     I  do  not  know  whether  the  present 
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Attumey  General  feels  settled  In  Mb  own  mind  ae  to  nbetlier  the  commissions 
report  has  sbown  a  combination  or  agreement,  or  not. 

The  CHAtBMAN.  Well,  without  expressing  any  position  upon  the  part  ol  tlie 
committee  or  the  Attorney  General,  of  course 

Mr.  DuBAND  (interposing).  I  would  not  ask  for  that,  of  course. 

The  Chaibuan  (continuing).  Would  it  be  sufBcleut  for  you  to  make  yoar 
argument  and  base  your  conclusions  upon  the  assumption  that  you  have  shouii 
a  monopoly  with  reference  to  meat  and  meat  products. 

Mr.  DuKAND.  What  I  think,  or  what  the  commisBiun  thiniis  about  thai 
matter 

Judge  Haikeb  (interposing).  Assuming  that  there  is,  for  the  purpose  of  your 
testimony. 

Mr.  DiTBAND.  That  there  Is  a  monopoly? 

Mr.  Smith.  Mr.  Chairman,  wouldn't  It  be  possible  or  proj^r  for  htm  to  px- 
press  his  own  conclusion  from  ills  own  Investigation  for  whatever  it  may  he 
worth  to  the  committee? 

The  Chaibmak.  He  may  do  that,  certainly. 

Mr.  DCRAND.  I  was  just  trying  to  make  the  point  that  the  whole  weight  or 
effectiveness  of  our  argument  here  that  there  Is  a  menace  in  these  unrelntwl 
lines  had  been  upon  the  extent  to  which  tlie  committee  or  the  Attorney  Genenil 
are  convinced  that  the  packers  are  In  agreement  or  combination,  or  want  ot 
agreement  or  combination  on  the  other  Unes, 

The  Chairuan.  And  that  is  because  of  the  fact  that  you  have  no  specific 
data  showing  monopoly  among  the  meat  packers  with  reference  to  the  unrelatfil 
lines,  or  showing  any  unlawful  combination  upon  their  part  with  reference  to 
those  unrelated  lines? 

Mr.  DuKAND.  Yes;  and  the  further  fact  that  yoo  must  Judge  the  future  b.v 
the  past;  what  they  are  likely  to  do  Is.  I  think,  a  material  OiIuk  in  this  ivn- 
Blderatlon.  And  that  can  be  Judged  only  by  the  past  as  to  what  they  will  <ln 
In  the  future. 

Mr.  SuiTH.  Mr.  Durand,  won't  you  give  your  opinion,  what  the.v  are  liket 
to  do? 

Judge  Haiber.  That  is.  Judging  from  these  acts  with  reference  to  the  meal- 
packing  business,  what  is  your  opinion  >vlth  reference  to  the  unrelated  com- 
modities?   That  Is  what  we  desire  to  get  at. 

The  Chaibuan.  Yes. 

Mr.  DuBAKD.  I  would  like  to  state  that  as  briefly  as  I  can,  referring  simpljr 
to  large  bodies  of  evidence,  without  going  into  that  In  detail. 

Mr.  Bbeed.  May  I  ask  you,  before  you  start,  whether  these  large  bodies  it( 
evidence  were  before  Attorney  General  Palmer  prior  to  the  filing  of  this  peti- 
tion In  this  equity  action? 

Mr.  DusAND,  Yes;  all  of  them  were  before  Attorney  General  Palmer  in  thi? 
case.  A  large  part  of  them,  however — that  Is,  ail  of  the  documentary  evlden'* 
has  been  returned  by  the  Department  of  Justice  to  the  Federal  Trade  rrnn- 
mission,  so  that  unless  the  Department  of  Justice  took  copies  during  the  tiiw 
when  they  had  this  material  In  their  possession,  the  documentary  evidence  tiself. 
as  distinguished  from  the  published  reports,  is  no  longttr  in  the  posgeRston  of  Ibr 
Department  of  Justice,  and  the  present  Attorney  General  has  had  no  acceis 
to  It.  That  I  understand  to  be  the  case.  And  Inasmuch  as  a  very  large  paf 
ot  the  evidence  In  the  case  was  documentary,  additional  to  that  set  out  In  thf 
r^M>rt  that  is  of  some  importance.  I  think. 

You  see  that  the  report  bases  almost  nil  of  Its  conclusions  on  docnmenwrr 
evidence  that  we  had  taken  from  the  flies  of  the  packers.  They  knew  tbat 
we  had  that  evidence,  and  that  evidence  we  set  out  In  the  report,  and  we 
thought  It  sufficient  to  make  a  case.  But  we  had  a  great  deal  of  evidenti' 
that  our  agents,  going  all  over  the  country,  had  gathered  from  men — witnesses 
who  had  Information  on  that  subject.  And  we  did  not  disclose  In  the  report 
hardly  any  of  that  character  of  Information.  We  thought  that  we  wooiil 
strengthen  the  Government's  case  by  withholding  that  and  presenting  it  in 
the  case. 

This  report  of  Mr.  Long  with  regard  to  Mr,  C.  H.  Beauchamp  and  bif 
knowledge,  personally  sitting  week  by  week  for  years  in  the  price-fixing 
meetings  at  which  the  prices  of  smoked  and  cured  meats  were  agreed  apon 
among  those  five  meat-packing  Interests,  that  testimony  dtti  not  appear  In  Ibe 
published  report.  It  was  before  Attorney  CJeneral  Palmer.  I  doubt  whethw 
the  present  Attorney  General  has  had  any  opportunity  to  see  it.  And  therp 
are  things  like  that  which  seem  to  me  are  material,  so  that  the  quesrion 
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-ehonld  not  be  settled  Just  on  the  ground  of  whether  one  feels  tn  general 
that  the  Federal  Trade  Coiumisslon  was  right  or  the  packers  were  right 
on  the  contention  of  a  combination. 

Now,  as  to  the  general  evidence  tliat  I  would  refer  to  Is  that  the  packers 
have  a  vast  organization  for  the  overhead  management  of  businesB  in  a  large 
way.  I  think  that  makes  them  a  menace  when  tliey  go  Into  an;  one  of  these 
unrelated  lines. 

Now,  the  general  evidence  as  to  that  is  found  in  part  1,  where— 1  miglit 
state  my  second  point,  and  all  three  points  are  covered  in  part  1  of  tbe  report. 

The  second  point  is  that  they  have  an  extensive  physical  plant  In  the  way 
of  man'ufactnrlng  plants  that  in  many  instances  are  adaptable  for  expansion 
into  other  lines — of  refrigerator  cars  that  can  transport  other  commodities, 
and  branch  houses  that  can  sell  them. 

In  the  third  place  they  have  vast  financial  power  of  their  own,  and  because 
of  their  relations  with  banking  Institutions. 

The  Chaibmaw.  Now,  can  you  not  assume  those  things  as  proven,  Mr. 
Durand? 

Mr.  Durand.  Well,  I  am  only  going  to  refer  In  a  very  general  way  to  the 
fact  that  In  part  1  you  have  a  summarized  statement — just  a  page  or  two, 
in  part  1.  On  pages  260  to  261  Is  the  statistical  summary  of  the  present 
control  by  the  packers  of  various  facilities  and  industries.  Thut  Is  table 
No.  64. 

Mr.  Bbeed.  Can  you  state  briefly  into  the  record  the  percentages  from  those 
tables? 

Mr.  DvBAND.  Yes.  I  would  show  the  committee  that  chart' [Indicating  a 
chart],  which  goes  with  the  table  and  shows  that. 

The  percentages  here  are  these :  Meat  group ;  Receipts  of  live  stock  at 
stockyards  controlled  by  the  big  Bve  as  conipariHi  with  receipts  at  all  yards, 
66.8  per  cent.  If  the  Chicago  yards  were  not  counted  In ;  77.2  per  cent  If  the 
Chicago  yards  were  counted  In. 

Beef  refrigerator  cars  of  Interstate  slaughterers,  their  percentage  is  93,1 
per  cent;  live-stock  cars,  1.8  per  cent. 

Numl>er  of  branch  houses  operated  by  interstate  slaughterers,  89  per  cent 

Interstate  slaughter:  Cattle,  82.2  per  cent;  calve.s.  76.6  per  cent;  sheep, 
86.5  per  cent ;  swine,  61.2  per  cent.  All  animals,  estimated  live  weight,  73.3 
per  cent 

Interstate  and  wholesale  local  slaughter ;  Cattle,  74.5  per  cent ;  calves,  62.5 
per  cent;  sheep,  78.5  per  cent;  swine,  66.9  per  cent.  All  animals,  live  weight, 
67.8  per  cent. 

Tbe  Chairman.  Now.  Mr.  Darand,  tho^e  were  the  conclusions  of  the  Federal 
Trade  Commission  upon  the  testimony  which  they  had  before  them? 

Mr.  DuBAnn.  No;  those  were  the  conclusions  of  .the  Federal  Trade  Commis- 
sion statistically  arrived  at  from  a  sciiednle  of  Inquiries  addressed  to  every 
concern,  the  name  and  address  of  which  we  could  get,  which  was  Interested  hi 
tilts  line.  That  was  certified  to  by  the  companies,  and  It  was  stated  to  them  that 
correct  information  was  required,  under  penalty  of  the  law. 

The  Chaiuman.  On  such  Information  as  that  you  feel  there  was  a  monopoly 
by  the  packers  In  these  meat  lines? 

Mr,  DuBAKD.  Yes,  sir. 

The  Chaibman.  Then  can  you  not  go  ahead  on  that  premise,  without  going 
Into  these  details? 

-Mr.  DiTRAND.  Yes.  I  would  simply  refer  you  to  these  two  pages  giving  the 
summary. 

The  Chairman.  Alt  right 

Mr.  DuBAND.  Now,  the  nest  thing  that  I  would  refer  to  is  Table  62  In  Part  I, 
extending  from  pages  237  to  256,  which  shows  the  progress  of  the  packers,  from 
1857  to  1917,  and  which  shows  specifically,  year  by  year,  the  effects  and  com- 
panies and  plants  acquired,  showing  the  rapidity  of  development,  which  Is  the 
point  that  I  have  been  making  as  to  these  unrelated  lines,  and  by  analogy  show- 
ing that  In  the  unrelated  lines  they  will  rapidly  develop.  This  table  includes  a 
good  deal  on  the  unrelated  lines,  but  It  is  In  the  more  recent  years. 

On  their  vast  financial  power,  I  think,  I  would  refer  you  to  part  1,  the  table 
called  Table  No.  65.  which  begins  on  page  290  and  carries  through  several  pages, 
and  is  a  classified  list  of  the  companies  in  which  the  five  big  packers  are  inter- 
ested ;  and  among  the  classifications  there  you  will  find  the  classification  of 
banks,  and  I  would  refer  you  to  that  classiflc&tlon  of  banks  in  which  the  five 
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pach^rx  lire  Intercntetl,  which  Is  the  table  flhowlng  the  manner  in  which  tbefr 
Intereat  appears. 

The  4'hairmak.  An<l  that  poea  to  their  financial  power,  does  it? 

Mr.  I>T-BANn.  That  Boea  to  their  Bnanclal  power.  For  example,  on  page  2&4,  in 
tlint  lUt,  and  patn>  29.'i,  yon  have  ahout  20  banks  liateil  in  which  the  paoliers 
have  certain  relationHtilp,  two  or  more  of  the  live  packers  being  Jointly  inter- 
wted  In  each  of  those  to  i«inie  extent.  And  tlie  resources  of  those  twenty-odd 
banks  amiiunt  to  fQT9$S1^40,  n^  shown  on  page  295. 

Then,  turning  to  the  second  liNt  In  the  tables,  where  the  Interest  is  not  Joint 
but  separate  Intereat.  by  Jual  a  certain  packer  bclu);  interested  In  r  company, 
the  list  of  hanics  there  on  page  300  covering  two  banks.  In  which  our  Informa- 
tion showed  that  one  of  the  packers  had  fi  majority  or  control  of  the  voting  stock 
of  these  two  bunks,  and  those  two  hanks  show  resources  of  fl4,306,S20. 

And  then,  ou  paKe  317,  a  list  of  bniiks  In  which  some  one  of  the  packers  are 
Intercstetl.  as  showu  mostly  by  (11  rectorship,  and  In  some  cases  by  stock  owner- 
shlj).    There  are  nbout  15  or  more  hanks  with  resources  of  ?|340.970,350. 

Now,  I  would  say  further,  In  addition  to  the  statement  of  the  power  whSdi 
they  have  iieen  shown  to  have,  that  these  five  packers  In  their  past  history  have 
shown  a  disposition  to  use  that  power  and  preaa  their  advantajces  vlgorousiiy 
to  obtain  the  ends  they  have  In  view.  Including  the  use  of  unfair  methods  which 
1  think  can  t>e  extahlished  unquestionably  In  the  meat  and  live-stock  business 
and  no  doubt  In  some  of  the  other  lines,  such  as  poultry,  butter,  cheese,  and 
eggs;  Instance  whldi  would  not  he  subject  to  the  criticism  that  those  thnt  I 
have  presented  ou  the  unrelated  lines  are  subject  to ;  instances  on  which  -we 
have  documentary  e^■lde^ce  in  grent  quantity.  So  thnt  1  think  the  material  is 
such  that  n  court  would  consider  It  as  pertinent  evidence,  because  that  was  the 
thing  we  were  Investigatlnf;  thoroughly.     These  unrelated  lines  were  a  side 

.Judge  H.41NEB.  Incidental? 

Sir.  Di'RANtt.  Incidental,    I  want  that  to  be  clear. 

Now,  there  Is.  1  think,  almost  nothing  more  I  want  to  add. 

I  do  develop  here  rather  more  fully  than  In  my  opening  statement  the  point 
that  the  evil  condltlous  in  the  food  trade  should  be  remedied  by  other  means 
thau  modification  of  this,  decree.  I  think,  however,  that  I  stated  thnt  quite 
clearly,  probably,  In  aiy  opening  statement,  and  I  will  not  go  Into  this  detail 
on  this  point  unless  the  committee  wish  me  to  file  these  pages,  if  they  want  to 
lo-ik  at  It. 

Judge  Haiseb.  -Tust  hand  it  to  the  reporter.    Do  they  cover  those  points? 

Mr.  DuBANU.  Yea. 

The  Chaibuan.  They  cover  the  unrelated  lines? 

Mr.  DuBAND.  They  cover  this  condition :  That  the  evils  in  the  food  trade 
should  be  remedied  by  other  means  than  by  a  modification  of  the  decree.  In 
other  words,  1  point  out  something  of  the  work  of  the  Joint  Commission  of 
Agricultural  Inquiry,  and  what  it  has  done,  and  also  refer  to  various  parts  of 
the  reports,  which  I  would  like  inelndet]  In  the  record,  and  to  the  Kenyon- 
Kendrick  bills,  and  other  hills. 

The  Chairman.  That  may  all  go  In  the  record. 

(The  matter  referred  to  Is  as  follows:) 

Evir.  Conditions   in  the  Food  Trade  Should  be  Remedied  by  (Itheh  Means 
Than  Modification  of  the  Decree. 

In  n  considerable  measure  the  conditions  that  are  protrayed  as  an  argument 
for  readmittance  of  the  packers  Into  the  grocery  lines  are  conditions  that  every- 
one admits.  They  are  conditions  that  liave  had  the  earnest  attention  of  all 
students  of  the  problem  of  distribution,  especially  for  the  past  year  or  two. 
Everyone  will  admit  that  there  Is  too  great  a  spread  between  the  price  that 
the  producer  of  foodstuffs  receives  and  the  price  that  the  consumer  pays.  The 
fact  Is  so  patent  that  no  one  will  deny  It,  Conditions  of  transportation,  inter- 
mediate manufacture,  and  of  distribution  thnt  permit  so  wide  a  spread  between 
the  farm  and  the  city  cry  out  'for  remedy,  but  that  is  no  sufficient  reason  for- 
modifying  this  decree.  Far  different  remedies  are  necessary  for  the  solution 
of  these  fundamental  problems. 

I  believe  it  is  pertinent  to  the  committee's  duties  that  it  should  consider  some- 
what this  point,  and  with  the  committee's  permission  1  would  suggest  that  the 
remedy  for  these  economic  problems  will  not  lie  In  any  action  by  the  Attorney 
General  on  this  case. 


„V.iOl.)'-^IC 


packers'  consent  decbee.  843 

The  problem  of  the  high  cost  of  living  haa  engrossed  the  Goi^rnment  for  the 
past  four  years.  It  is  worth  while  to  remember  that  the  Government's  move  to 
luilict  the  packers  on  this  very  subject  matter  ivas  a  part  of  Its  program  for 
combating  the  high  cost  of  living.  It  appears  absurd,  therefore,  that  in  the 
end  the  consent  decree,  obtained  in  the  proceedings  so  beguu,  should  be  modifled 
ou  the  tjetief  that  the  activities  of  the  packers  were  necessary  to  lower  the 
■cost  of  living. 

Auuther  means  hy  which  the  Goveriiuieut  sought  to  poutrol  the  iDcreasin^' 
cost  of  living  was  by  the  institution  of  current  governmental  reports  ou  the 
basic  industries,  including  food,  to  be  made  monthly  or  oftener,  by  the  Federal 
Trade  Commission,  so  that  people  could  know  the  cost,  prices  and  profits  on 
liaslc  commodities,  including  food,  at  each  stage  In  their  progress  from  the  raw 
material  to  the  finished  pro<liict  delivered  to  the  consumer.  That  program  wa^ 
authorized  by  the  Appropriation  Committee  oE  the  House  and  an  appropriation 
of  $150,000  was  made  by  Congress  for  beginning  the  work.  The  Federal  Trade 
Commlssiuu  undertook  first  the  work  of  collecting  costs,  prices  and  profits  data 
on  coal  and  on  steel  and  was  about  to  proceed  with  similar  programs  in  other 
i)Ig  industries  when  we  were  temporarily  enjoined  by  the  coal  operators  and 
the  steel  operators.  That  matter  is  even  now  being  heard  before  the  Supreme 
Court  looking  toward  tlie  determination  of  whether  the  Commission,  and 
whether  back  of  the  commission,  tlie  Congress,  has  power  to  require  the  fur- 
nishing of  statistics  of  production. 

Surely  If  the  Federal  Government  lias  power — and  we  have  no  doubt  that  it 
has — to  give  the  public  information  about  conditions  at  every  stage  of  the 
ftKMl  industry.  It  will  have  a  very  strong  drawing  tendency  in  bringing  the  pro- 
ducer's and  the  ci'nsumer's  price  closer  together. 

lo  the  special  session  of  Congress  Just  closed,  a  very  Intensive  study  was 
made  by  the  Joint  Commission  on  Agricultural  inquiry,  of  which  Congreasmai 
Sidney  Anderson,  of  Minnesota,  is  chairman.  The  problems  to  which  that  com- 
mittee addressed  itself  are  the  very  problems  which  the  advocates  of  modifi- 
cation of  tills  decree  would  solve  by  permitting  the  packers  to  go  back  into  the 
urocery  business.  I  think  you  will  find  when  Mr.  Anderson's  committee  makes 
its  final  report  that  It  will  consider  other  remedies  more  generally  useful  In  the 
public  interest. 

Finally,  if  I  may  again  repeat  President  Harding's  recent  message  to  Con- 
gress, the  President  speaks  with  the  greatest  concern  of  the  agricultural  prob- 
lems and  the  problems  of  distribution,  yet  we  do  not  find  him  suggesting  the 
Chicago  packers  as  the  remedy ;  in  fact,  as  I  have  already  pointed  out,  he 
says — let  me  quote  again : 

"  The  existing  sch^ue  of  adjusting  freight  rates  has  been  favoring  the  basing 
points,  until  industries  are  attracted  to  some  centers  and  repelled  from  others. 
A  great  volume  of  uneconomic  and  wasteful  transportation  has  attended,  and 
the  cost  increased  accordingly.  The  grain-milling  and  meat-packing  industries 
afford  ample  illustration,  and  the  attending  concentration  Is  readily  apparent." 

The  proponents  of  modification  of  the  decree,  besides  their  general  state- 
ment of  the  evils  existing  in  our  system  of  distribution,  pay  their  respects  with 
esi>eclal  empliasis  to  the  wholesale  groceries.  They  emphasise  with  great  vigor 
the  belief  that  the  wholesale  grocers  con^tute  a  combination  indulging  In  un- 
lawful practices. 

Ou  that  point  I  would  make  two  suggestions:  First,  let  them  aid  the  Federal 
Trade  Commission  to  continue,  as  It  is  now  doing,  the  examination  of  unfair 
practices  or  agreements  in  restraint  of  trade  alleged  to  be  carried  on  by  whole- 
sale grocers;  second,  if  combinations  are  fouud,  let  them  press  for  prosecution 
l)y  the  Department  of  Justice,  and  if,  as  a  result  of  such  prosecution  or  threat 
of  prosecution,  a  consent  decree  is  entered  against  wholesale  grocers,  let  them 
u'lth  all  their  strength  oppose  modification  of  such  decree. 

The  counter  charge  of  combination  and  monopoly  among  four  or  five 
tiiousand  wholesale  grocers  is  not  ground  for  urging  instead  a  course  which 
will  almost  surely  result  in  a  monopoly  by  four  or  five  packing  Interests. 

The  Federal  Trade  Commission  finds  the  law  written  on  the  books  condenm- 
Ing  combinations  and  restraints  of  trade  in  interstate  commerce  by  whatso- 
ever interests  or  whatsoever  sets  of  people.  It  has  no  favoritism  in  urging  the 
enforchtg  of  this  law.  It  Is  opposing  the  modification  of  this  decree  and  if  Jt 
be  said  that  this  will  result  in  leaving  the  field  free  for  the  wholesale  grocers, 
the  commission  will  be  watchful  as  it  has  been  In  the  past  to  seek  out  the 
facts  in  tlie  conduct  of  the  wholesale  grocers'  business  so  as  to  prevent  unfair 
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practices  and  to  bring  to  the  public  attentlOD  any  combinations  tbat  may 
Bprlng  up. 

While  I  am  referrlDfc  to  the  Rtudfes  that  have  been  made  and  the  remedies 
that  have  been  proposed  for  the  evils  In  our  present-day  food  situation  and  lu 
the  dlatrlbution  of  food  ciminiodltlefi,  I  wlsth  to  point  out  that  the  Federal 
Trade  Comnilaalon,  In  addition  to  the  meat  InveBtijiailon,  has  made  an  investi- 
gation of  private-car  lines  and  an  InvestlKation  of  the  wholesale  marketing  of 
food,  both  of  which  bear  (julte  directly  on  the  problems  that  are  referred  to  bj' 
the  gentlemen  pmposinj;  niodlllcatlon  of  the  decree.  The  commission's  reports 
on  these  In  vest  Igat  ions  are  here,  and  I  should  like  to  make  them  a  part  of 
your  record  by  reference,  If  I  may,  without  their  physical  Incorporation  In  tlie 
record.  A  number  of  copies  of  these  reports  are  available  here,  and  1  should 
like  to  file  one  with  each  member  of  the  committee  and  to  say  that  other  copies 
nee  available  here  for  any  of  those  lu  attendance  who  desire  them. 

PRIVATE-CAB   LINES. 

Several  of  the  arftuments  of  Mr.  Campbell  and  those  who  repard  the  packers 
as  necessary  to  economical  distribution  de|)end  upon  the  fact  of  the  packers' 
control  of  the  refrigerator  cars.  Instead  of  saying,  as  these  gentlemen  do.  that 
because  refrigerator  cars  are  necessary  to  an  economical  distribution,  and 
t)ecause  the  jiackers  own  their  refrigerator  cars,  therefore  we  should  iieruiit  the 
packers  to  do  our  distributing  huslnesa — instead  of  saying  tbat  the  commission, 
in  Its  report  on  private-car  lines,  says  that  the  refrigerator  cars  should  not  be 
private  lines  but  should  be  common  carriers  and  made  available  to  everyone. 
If  that  situation  were  bronght  about  many  of  the  difficulties  eirperlencrf  by 
those  who   have    appeared    here    seeking   modification    of   the    decree   would 


)  with  the  conmilttee's  pernilsslon  I  should  like  to  read  into  the  recorfl  at 
this  point  the  conclusions  of  the  commission  on  its  private-car  lines  investiga- 
tion, as  set  forth  in  the  letter  of  submittal  accompanying  that  report. 

In  reading  this  you  will  nnderstand,  of  course,  that  the  report  was  written 
before  the  decision  of  the  Interstate  Commerce  Commission  In  the  case  of  the 
wholesale  grocers  against  the  packers;  In  fact,  the  Interstate  Commerce  Com- 
mission case  was  the  outgrowth  In  part  of  this  private-car  line  report.  As  to 
the  question  of  how  far  the  findinss  of  the  Interstate  Commerce  0>mmission 
support  or  do  not  support  the  findings  of  the  Federal  Trade  Commission  in 
regard  to  the  private-car  lines  In  their  effects  on  packer  and  wholesale  grocer, 
that  Is  a  question  which  I  will  not  take  up.  I  assume  that  Mr.  Thome  nnd 
Mr.  Breed  have  discussed  that  matter.  They  were  of  counsel,  I  understand,  for 
the  grocers  In  the  case  before  the  Interstate  Commerce  Commission.  1  make 
that  comment,  in  submitting  this  letter  of  submittal  of  the  private-car  line 
report.  In  order  that  I  may  not  be  subject  to  the  criticism  of  placing  in  your 
record  withouj^ comment  findings  which  have  later  been  the  subject  of  inquiry 
by  another  governmental  body.  With  this  comment  I  will  hand  the  letter  of 
submittal  to  the  reporter  and  read  only  the  last  part  of  It,  which  concerns  the 
immediate  point  I  am  discussing,  namely,  removal  of  refrigerator  cars  from 
packer  control  as  a  remedy  for  our  dlfflcultles  rather  than  permitting  the  pack- 
ers to  expand  Into  the  grocery  lines  because  they  have  control  of  the  refrigera- 
tor cars.  This  Is  the  conclusion  of  the  commission's  letter  submitting  Its  report, 
the  date  of  this  letter  being  June  27.  1919,  as  follows: 

■'  The  prompt  and  efficient  handling  of  the  traffic  In  meats  and  other  perish- 
able foods  Is  of  great  public  concern,  and  It  is  also  Important  that  all  shippers 
should  have  equal  and  adequate  service. 

"  In  order,  therefore,  to  correct  the  Inequalities  of  service  and  rates  as  well 
as  to  prevent  the  dangers  of  monopolistic  advantages  In  the  use  of  certain 
types  of  cars,  the  following  recommendadaons  are  made, 

"  1.  That  the  Government  acquire  all  cars  used  for  the  transportation  of 
meat  animals  and  all  necessary  equipment  for  their  proper  operatalon  and 
that  such  ownersihlp  and  operation  be  declared  a  Government  monopoly;  or 
that  such  cars  be  owned  and  operated  by  the  railroads  under  Government 
license  regulation. 

"  2.  That  the  Government  acquire  all  refrigerator  cars  and  a'll  necessary 
equipment  for  their  proper  operation  and  that  such  ownership  and  operation 
be  declared  a  Government  monopoly ;  or  that  such  cars  and  equipment  be 
owned  and  operated  by  the  railroads  under  Government  license  regulation. 
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"  Tbese  recoiDmendations  contemplate  the  acquisition  and  operation  not  only 
of  the  live-stock  cara  and  refrigerator  cars,  but  also  of  all  necessary  facilities 
for  their  operation,  such  as  ear  shops  for  their  construction  and  repair,  feeding 
and  watering  facilities  for  live  stock  In  transit,  precoollng  equipment  for  re- 
frigerator cars  and  Icing  stations  for  the  refrigeration  of  perishables  In  transit, 
ice  manufacturing  plants  and  natural  ice  producing  privileges  connected  there- 
with or  necessary  thereto,  together  with  such  other  facilities  as  may  be  needed 
to  secure  the  eflicient  transportation  of  meat  animals  and  perishable  food 
products. 

"  The  execution  of  these  recommedations  would  give  to  the  small  packer, 
especially,  facilities  which  he  generally  lacks  at  the  present  time  and  for 
which  lie  is  frequently  not  atile  to  provide  either  because  his  refiuirements  are 
not  large  enough  to  Justify  the  investment  or  because  he  is  not  flnjincialiy 
strong  enough  to  procure  the  necessary  equipment.  Assurance  of  an  equitable 
allotment  of  ears  would  make  him  a  stronger  competitor  of  the  big  companies. 

■'  In  the  fruit  and  vegetable  trade,  also,  considerable  advantage,  both  to  pro- 
ducer and  consumer,  shouhl  follow  this  legislation. 

"  Further,  all  this  equipment  should  be  under  unified  direction,  in  which 
event  there  would  be  opportunity  for  conaiderahle  economies  In  utilization  and 
in  expense  of  operation. 

"  It  is  worth  suggesting  that,  as  an  Incident  of  the  administration  of  refrig 
erator  cars  under  this  system,  a  single  combined  rate  might  be  established  to 
apply  to  each  kind  of  ti'ansportation  service,  and  thus  do  away  with  separate 
charges  for  freight,  refrigeration,  and  Iceing.  This  would  simplify  not  only 
rate  and  service  accounting,  but  also  the  shipper's  marketing,  for  he  would 
know  his  charges  before  making  shipment  and  would  be  able  to  quote  delivered 
prices. 

"  Respectfully, 

"  William  B.  Oolver,    Chairman. 
■  "  John  Fkanklin  Fort. 

"  ViCTOB    MOBDOCK. 

"Huston  Thompson." 
I  would  add,  gentlemen  of  the  committee,  Chat  this  recommendation  was  first 
made  by  the  commission  in  substantially  this  form  at  a  time  when  the  rail- 
roads were  under  control  M  the  United  States  Kailroad  Admin iatration.  At 
the  time  of  the  publication  of  the  commission's  report  the  railroad  administra- 
tion had  gone  out  of  existence,  which  accounts  for  tbe  alternative  form  in 
which  the  commission's  recommendations  were  made  In  the  report.  Tou  will 
notice  that  the  recommendations  were  to  the  effect  that  the  Government  should 
acquire  all  live-stock  and  refrigerator  cars  and  their  equipment,  or  that  such 
cars  and  equipment  he  owned  and  operated  by  the  railroads  under  Govern- 
ment licensing  regulation.  The  original  recommendation  as  made  In  the  com- 
mission's report  on  the- meat-packing  industry  was  that  the  Government  should 
acquire  the  cars  and  equipment  through  the  Railroad  Administration.  (Pt.  I, 
p.  25.) 

WHOLESALE  UABKBTinO  OF  FOODS. 

The  Federal  Trade  -Commission'B  report  On  the  wholesale  marketing  of 
foods.  In  a  sense,  grew  otit  of  Its  report  on  the  meat-packing  industry.  The 
report  on  the  meat-packing  Industry  stated  one  of  its  recommenijations  in  the 
following  language: 

"  We  therefore  recommend : 

"  4.  That  the  Federal  Government  acquire  such  of  the  branch  houses,  cold- 
storage  plants,  and  warehouses  as  are  necessary  to  provide  facilities  for  the 
competitive  marketing  and  storage  of  food  products  in  the  principal  centers  of 
distribution  and  consumption.  The  same  to  be  operated  by  the  Government 
as  public  markets  and  storage  plaees  under  such  conditions  as  will  afford  an 
outlet  for  all  manufacturers  and  handlers  of  food  products  on  equal  terms. 
Supplementing  the  marketing  and  storage  facilities  thus  acquired,  the  Federal 
Government  establish,  through  the  railroad  administration,  at  the  terminals 
of  all  principal  points  of  distribution  and  consumption,  central  wholesale  mar- 
ket and  storage  plants,  with  facilities  open  to  all  upon  payment  of  just  and 
fair  charges."     (Pt.  I,  p.  26.) 

The  report  on  the  wholesale  marketing  of  foods  sets  forth  in  much  detail 
the  conditions  in  transportation  and  marketing  of  perishable  foods  In  thia 
country,  the  losses  at  producing  and  shipping  pointy  during  transportation .wid 
at  terminals  and  final  markets,  Including  tbe  defective  condition  of  tb 
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IngB  and  (acUltlee  la  the  wholesale  marlcetlnK  distrlctB  Id  many  large  cities, 
their  uae4^}noiulcal  location  and  their  phralcal  condition,  besides  tbe  losses 
due  to  glutted  markets,  the  dumping  of  produce,  and  the  shilling  and  bnylns 
of  periebablea  without  adeqaate  knowledge  of  market  conditions.  Besides 
the  report  treats  of  unfair  and  wasteful  trade  practices  all  along  tbe  line  of 
distribution  of  perishable  foods. 

"  Full  consideration  is  given  these  matters,  as  well  as  a  study  of  the  types 
.and  functions  of  dealers  engaged  in  the  distribution  of  perishable  foods,  from 
Qie  point  of  origin  to  the  point  of  consumption." 

The  report  contHine  a  statement  of  the  urgency  of  the  food  problem  aad.  its 
proposed  solution.  With  the  permission  of  the  committee,  I  should  like  to  put 
into  the  record  nn  extract  from  the  report  aummarizing  tbe  uneconomical  cott- 
dltlone  Id  the  wholesaling  of  perishable  foods  and  the  proposed  public  whole- 
sale marketing  system. 

"  Sec.  4.  rnH-ontmiical  wholesiillng  of  foo^ls. 

"Improved  miirketln^  facilities  and  processes  are  everywhere.  In  rillase  as 
well  Hs  city,  urgently  needed.  Dealers  generally  recognize  this  need.  Pro- 
ducers are  n  unit  In  pressing  for  such  Improvement.  ConsuuerH.  through 
organization  and  press,  have  denmnded  that  the  system  of  food  distribution  be 
simpllflefl  and  thf  movement  of  foiHl  be  made  most  direct  from  Qeld  and  fac- 
tory to  table,  allowing  mdy  foi-  such  deliiy  in  mnnufjicturhig  and  storing  as  is 
necessary  to  the  most  economical  dlsimsltlon  of  products. 

■'  Evidence  presented  in  this  report  which  would  seem  to  pUice  t)ie  responsi- 
bility for  the  existence  of  any  marketing  cimdltlon  on  any  one  individual  or 
group  of  Individuals  or  agency  Is  not  necessarily  conclusive  in  that  respect 
and  is  not  cited  geiienilly  for  that  purjx'se.  Bather  Is  it  the  object,  primarily. 
In  presenting  this  evidence  to  establish  tlie  thesis  that  marketing  conditlons^re 
fimdameutally  had.  It  in  deenieil  not  of  fa  much  importance  to  assess  the  rela- 
tive merits  of  complaints  where  charges  and  countercharges  have  been  made 
or  to  determine  the  Incidence  or  degree  of  Individual  blame  as  to  present  com- 
plaints which  aiipear  to  be  typical  and  which  by  their  number  and  serious  im- 
port point  to  conditions  requiring  fundamental  correction. 

"  Markctinfi  fariUlin. — It  is  shown  in  this  report  that  careless  handling.  Im- 
properly equipped  cars,  delays  In  moving,  and  e.vposure  while  foods  are  In  rail- 
way transit  to  market  are  the  causes  of  large  and  .unnecessary  losses  and  ex- 
penses to  dealers  aii<l  slilppers;  that  railway  terminals  are  usually  scattered, 
that  they  are  not  properly  equipped  with  cold,  heated,  and  dry  storage  to  pre- 
vrnt  deterioration  before  perishables  can  be  removed,  and  that  often  they  lack 
facilities  for  the  quick  and  sate  biindllng  of  foods. 

"  It  is  also  shown  In  this  report  that  buildings  and  other  facilities  for  the 
marketing  of  perishables  in  the  vast  majority  of  wholesale  receiving  centers 
are  entirely  Inadequate,  are  ftenerally  badly  located  with  reference  to  terminals, 
storage,  and  retailers,  are  often  congested,  and  are  Invariably  ill-adapted  in  con- 
struction and  arrangement  to  economical  marketing.  In  several  cities  runtng 
above  100.000  in  population,  public  storase  facilities  were  found  to  he  entirely 
lacking  and  in  others  Inadequate,  Where  storage  Is  suflicient  it  Is  often  far 
.  from  both  termlimis  and  wholesale  centers, 

"As  n  consequence  of  the  location  of  markets  with  reference  to  terminals, 
storage,  and  retailers,  a  large  amount  of  carting  Is  netessary.  Congested  and 
poorly  paved  streets,  long  distances,  ill-equipped  conveyances  all  make  for  use- 
less expense  and  large  losses  of  foods  through  deterioration. 

■'  If  the  wholesaling  of  foods  Is  to  be  pla<^d  on  an  efficient  hasis,  the  first  and 
most  obvious  requirement  Is  that  respecting  physical  equipment.  Facilities 
adequate  to  every  need  should  be  provided  for  the  receiving,  handling,  storing, 
preserving,  buying,  selling,  and  delivering  of  specified  foods.  This  requirement 
will  not  be  met  under  the  present  organization  of  the  marketing  system.  The 
benefits  arising  from  the  economical  physical  handling  of  its  food  supply  are 
dependent  upon  such  public  action  as  will  secure  the  facilities  required. 

"  Marketing  proreiget. — The  w-ork  of  the  United  States  Food  Administration 
during  the  period  of  the  war  was  directed  through  education  and  regulation  to 
secure  in  the  main  these  five  ends :  Adequate  production,  equitable  and  adequate 
distribution,  limitation  on  the  cost  and  profits  of  distribution  from  producer  to 
consumer,  coordination  of  Government  purchases  and  sales  of  foodstuffs,  and 
food  conservation.  The  two  ends  touching  distribution  directly  concern  market- 
ing. Many  r^ulatlons  of  the  marketing  processes  were  effected  through  the  ad- 
ministration's licensing  power  granted  under  the  I.ever  Act  of  Congress.  Most 
.of  these  were  clearly  beneficial  to  the  producer  and  consumer  as  well  as  to  the 
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honeat  dealer  serving  a  neceasai?  function  and  should  be  made  permanent  with 
proper  provMon  for  their  enforcement. 

"  Substantially  all  manufacturers  and  wholesale  distributors  of  food,  and  all 
retail  distributors  doing  an  annual  business  of  SIO.OOO  or  more  were  licensed. 
The  license  was  made  subject  to  the  general  license  regulations  and  also  to  those 
drawn  to  cover  tlie  practices  peculiar  to  his  particular  trade.  These  regula- 
tions for  dealers  in  both  perishable  and  n  on  perish  able  foods  were  directed  to 
the  elimination  of  hoardins,  speculation,  proUteering.  and  unnecessary  functions 
Increasing  distributing  costs.  In  staples  n  raarein  over  cost  was  fixed.  In  fresh 
fruits  and  vegetables  this  is  less  practicable,  and  the  regulations  sought  to  elimi- 
nate deceptive,  wasteful,  and  unfair  practices,  to  require  commisHion  firms  to 
render  prompt  and  accurate  accounting,  to  confine  sucli  firms  to  reasonable 
commissions,  artd  to  require  the  prompt  unloading  and  disposing  of  goods. 

"  For  dealers  In  poultry,  eggs,  butter,  and  cheese  held  in  cold  storage,  margins 
sufiielently  low  to  discourage  speculation  were  fixed  and  resales  were  limited. 
The  oi)erations  of  butter  and  egg  exchanges  were  strictly  regulated-  to  exclude 
speculative  tradUig  and  manipulation  of  the  market.  The  Elgin  butter  board 
was  closed.  Speculation  on  commodities  held  in  cold  storage  was  discouraged 
by  limiting  a  public  warehouseman's  loan  thereon  to  a  fixed  percentage  of  their 
value  and  by  prohibiting  his  dealing  in  such  commodities.  He  was  required  to 
file  a  schedule  of  storage  charges  and  to  make  no  clianges  esicept  on  30  days' 
notice.  Where  charges  were  found  to  be  excessive,  maximum  rates  were  pre- 
scribed for  him  by  the  Food  Administration.  Cold-st#rage  products  were,  re- 
quired to  be  labeled  as  such  to  prevent  their  sale  as  frpsh  products  at  higher 
prices.    (See  annual  report  of  the  United  States  Food  Administration  for  1818.) 

"  These  and  other  similar  regulations  of  the  handling  of  both  perishables  and 
non perishables,  frequently  referred  to  in  aueceeding  pages  of  this  report,  were 
instantly  effective  in  checking  wastes  of  foods  and  unnecessary  distributing  ex- 
pense. With  the  war  over,  most  of  these  regulations  have  been  lifted,  and  in 
the  absence  of  further  legislation  all  will  be. gone  following  tbe  ratification  of 
the  peace  treaty.  A  proven  Instrument  for  curbing  the  profiteer  in  food,  tlie 
imnccessary  trader,  the  speculator,  and  the  wasteful  handler  should  not  be 
abandoned.  If  effective  regulation  of  the  marketing  processes  Is  retained,  it 
must  be  through  some  established  governmental  agency. 

"  Sec.  5.  Proposed  public  wholesale  market. 

■'  The  final  chapter  of  this  report  outlines  in  detail  the  commission's  recom- 
mendation made  in  the  summary  of  its  r^ort  on  the  neat-packing  industry 
(summary  and  Part  L,  pp.  76-78)  that  central  wttulesale  markets  and  storage 
ptaDts  shall  be  established  by  the  Federal  Government. 

"  PubHo  as  appHed  to  market  defined.— Tiis  term  '  public '  is  used  to  Include 
these  two  conditions; 

"  First,  that  the  physical  facilities  required  to  be  use<!  In  the  wholesale  market- 
ing of  specltied  foods  shall  be  owned  by  the  Government  and  furnished  to  indi- 
viduals for  use  under  private  operation ;  second,  that  all  wholesale  market 
operations  whereby  use  Is  made  of  these  publicly  fumi^ed  facilities  shall  be 
upder  Government  regulation. 

"  Tbe  Inclusion  of  the  first  condition  Is  based  on  the  proposal  to  realize  the 
following  alms ; 

"(1)  To  limit  the  total  capacity  of  facilities  to  the  maximum  requirements 
that  may  be  placed  on  such  facilities,  thus  reducing  to  the  minimum  wastes 
arising  from  nonuse. 

"(2)  To  provide  facilities  of  such  operating  efficiency  as  will  function  at  a 
minimum  of  cost  per  unit  of  product  handled. 

'■(3)  To  insure  against  lack  of  facilities  and  consequent  Insufficiency  of 
services. 

"(4)  To  Insure  against  private  monopoly  of  facilities  and  consequent  monopoly 
charge  for  their  use. 

"(5)  To  secure  the  best  use  of  facilities  by  providing  competitively  under  the 
incentive  of  private  operation  and  private  profit  the  best  tenants. 

"(6)  To  require  the  full  cooperation  of  all  the  forces  concerned  In  the  use  of 
facilities  thus  publicly  furnished. 

"  The  inclusion  of  the  second  condition,  that  tliese  publicly  furnished  facilities 
shall  be  under  Government  regulation,  rests  upon  the  following  three  corollaries 
of  the  foregoing  proposals: 

"(1)  The  corollary  of  a  proposal  to  provide  public  facilities  is  a  system  of 
regulation  which  conditions  their  use  to  the  public's  advantage. 
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"<2}  Thecorollaryof  a  proposal  to  regulate  the  total  capacity  of  ancti  publldy 
furnished  facilitleK  la  provlaion  for  regulating  the  profits  arising  from  the 
privilege  of  their  use. 

"(3t  The  corollary  of  a  proposal  to  permit  or  require  by  the  public  the  co- 
operation of  the  forces  concerned  in  the  uae  of  such  facilities  la  the  public 
regulation  of  auch  cooperation. 

"  federal  control  of  niarJtets  to  be  preferreA  over  ttatc  or  local. — If  It  Is  cott- 
ceded  that  wholesale  food  markets  slioutd  In  the  Interests  of  public  economy  be 
made  public,  there  remains  the  twofold  question  of  what  branch  of  the  Govern- 
ment should  have  Jurisdiction  and  how  Uiat  government  should  function. 

"Federal  Jurisdiction,  rather  than  State  or  local,  is  urged  on  these  grounds: 

"(1)  The  movement  of  food  pays  little  heed  to  State  or  city  lines.  Indeed, 
the  source  of  food  supply  of  any  given  community  Is  largely,  in  many  lines  of 
food  wholly,  beyond  the  boundaries  of  that  community's  own  State.  Interstate 
commerce  Is,  therefore.  Involved  in  this  movement,  over  which  the  Federal  Gov- 
ernment only  is  In  control.  Moreover,  the  marketing  transactions  themselves 
allect  parties  widely  separated.  On  the  buying  side  wholesale  marketing  begins 
in  many  cases  with  purchase  ot  point  of  shipment,  and  In  all  cases  It  Is  con- 
cerned with  the  methods  of  grading,  packing.  Inspection,  and  shipping,  all  of 
which  are  matters  of  interest  to  wholesaler  and  consumer.  A  local  or  State 
government,  however,  has  no  authority  over  a  shipper  beyond  the  confines  of 
the  State  and  can  not  directly  control  his  activities  in  the  protection  of  local 
merchant  and  conaumer. 

"(2)  The  local  wholesale  merchant  and  the  consumer  are,  however,  not  the 
only  parties  primarily  concerned  In  a  wholesale  food  market.  The  producer  of 
foodstuffs  is  dqiendent  on  such  markets  for  an  outlet  to  his  products.  It  Is  a 
matter  of  as  much  Interest  to  him  as  to  the  consumer  In  knowing  how  to  meet 
the  latter'a  wants,  for  upon  this  knowledge  his  own  livelihood  depends.  Grad- 
ing, packing,  and  shipping  are  all  matters  about  which  he  la  directly  concerned, 
both  as  factors  of  coat  and  as  meajie  of  meeting  the  demands  of  the  trade.  He 
is  Interested  equally  with  the  buyer  in  the  wholeaaie  market  In  inspection  and 
terms  of  settlement.  He  Is  as  desirous  of  a  broad  and  stable  market  as  ia  the 
conaumer  of  bis  products.  Only  the  Federal  Government  can  conserve  his 
proper  Intereats  in  distant  and  widely  separated  markets. 

"(3)  Neither  producer  nor  consumer  Is  well  served  by  the  present  hit-or-mlss 
system  of  marketing.  Only  through  a  thoroughgoing  coordination  of  wholesale 
markets  and  producers  supplying  such  markets  can  maximum  economies  In 
distribution  be  effected,  eliminating  the  relative  glut,  wastes  of  food,  and 
shippers'  losses  in  some  markets  and  on  the  same  day  the  relative  under- 
supply  and  overcharge  to  consumers  Id  other  markets.  The  coordination  of 
such  widely  separated  marketing  forces  can  not  be  accomplished  by  the  State 
or  local  governments. 

"(4)  Dealers  In  many  markets  and  others  interested  in  Improving  market 
conditions  and  service  admit  the  desirability  of  the  public  market  but  contend 
tliat  Its  establishment  under  local  government  is  impracticable,  U  not  Impossible, 
because  of  confiicting  local  interests  and  petty  Jealousies.  Such  conditions  were 
found  by  the  commission  to  obtain  In  many  localities.  Federal  establishment 
and  control  would  remove  this  diffloulty. 

"(5)  Control  by  packer  interests  over  the  channel  of  distribution  in  many 
Jood  lines  Is  rapidly  growing.  Monopoly  of  the  channel  in  some  of  these  lines 
Is  imminent  if  not  actually  present.  Undue  economic  advantages  of  these 
Interests  tend  further  to  choke  the  way,  A  system  of  wholesale  markets  under 
close  public  supervision  will  open  up  and  shorten  this  channel  from  producer 
to  consumer  and  will  keep  It  unobstructed  If  the  channel  li  Interstate  ao  It 
is  for  the  transportation  of  much  of  the  food  It  is  the  buainei'!  of  the  Federal 
Government  to  eliminate  monopoly  and  unfair  practices  If  the  metl  od  of 
making  the  market  public  is  chosen  to  accomplish  this  the  Federal  rovernment 
can  not  force  the  State  or  local  government  to  adopt  this  method  If  the 
market  is. universally  and  uniformly  made  public  the  Federal  Go\emment  alone 
Is  in  position  to  accomplish  this  result 

"  The  Railroad  AdmitHitration  a*  the  conlrolUna  n^aency  — The  commission 
In  the  summary  of  the  report  on  the  meatpaiklng  Indu-itrv  (Summary  and 
Port  I,  p.  77)  recommended  that  the  Federal  ((vernment  establish  these  nnar- 
kets  through  the  United  States  Railroad  Adn  in  stration  Should  the  railroads 
of  the  country  continue  to  be  operated  bi  the  Federal  Co^emment  there  would 
be  certain  advantages  in  placing  public  wholesale  markets  under  the  Railroad 
Administration.    Uae  would  thereby  be  made  of  a  Federal  agency  already  fully 
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organized  and  neeiUng  only  expaoBlon  for  tbis  addlUonal  Bervice.  Considerable 
saving  in  overhead  expense  would  resnlt. 

"  Economies  of  handling  foods  require  the  closest  coordination  between  rail- 
road tenolnal  facilities.  Including  trackage,  yards,  switching  engines,  sheds, 
d^ots,  etc.,  which  are  properly  a  part  of  the  railroad  equipment  and  under  the 
Railroad  Administration,  and  facilities  for  storing  these  foods  until  deliveries 
are  made  to  the  retail  trade. 

"  DepMidence  of  the  market  on  the  transportation  syatem  for  safe  and  quick 
handling  is  obvious.  Perishable  foods  should  usually  have  priority  la  move- 
ment and  care  over  all  other  freight  traffic,  A  centering  of  responsibility  in 
one  controlling  agency  for  the  condition  of  food  from  the  time  It  leaves  Its 
shipping  point  until  Its  arrival  In  the  banUs  of  the  retailer  arould  have  Im- 
mense  advantages.  Moreover,  the  estent  to  which  one  market  should  benefit 
over  another  because  of  greater  nearness  to  food  sources  should  be  determined 
by  the  governmental  agency  responsible  for  the  supplies  of  food  and  general 
conditions  in  both  markets. 

"  Section  6.  Indirect  beneflta  possible  from  the  public  marketing  system. 

"  In  addition  to  the  direct  marketing  benefits  which  a  public  marketing  sya- 
tem should  confer,  certain  others  equally  valuable  might  be  sectred.  These  are 
brieHy  as  follows : 

"  Fooil  storape  and  preservinff. — In  every  community  where  a  considerable 
number  of  people  live  there  should  be  the  organized  means  of  economizing  food- 
stuffs. So  Intimately  does  this  matter  concern  the  public,  both  In  the  manner 
and  the  outcome  of  Its  accomplishment,  that  It  should  not  be  undertaken  apart 
from  the  common  effort  and  the  common  counsel  of  the  public.  It  is  properly 
II  part  of  the  public  market  system. 

"  Of  measures  already  in  partial  operation,  the  one  which  contains  most  of 
promise  for  the  economizing  of  foods  la  a  system  of  storage  which  will  out  of 
seasons  of  plenty  guarantee  against  lack  in  seasons  of  scarcity.*  More  food, 
hetter  food  will  be  supplied ;  greater  stability  In  supply  and  price  will  follow. 
Radical  changes,  however,  are  necessary  to  realize  this  promise.  Losses  arising 
at  present  from  Inadequate,  Ill-kept,  and  unavailable  storage  are  pointed  out  at 
length  In  a  succeeding  chapter.  It  should  be  clear,  therefore.  In  the  light  of 
such  disclosures  that  srich  a  system  should  provide  storage  adequate  to  all  re- 
quirements, locally  and  nationally;  should  be  nationally  coordinated,  strictly 
and  uniformly  regulated,  and  made  available  to  all  on  like  and  reasonable 

"  Storage  in  excess  of  known  local  or  r^onal  requirements  should  he  made 
only  at  points  of  production  or  at  strategic  centers  of  distribution  on  the  way 
toward  probable  consumption  to  avoid  the  necessity  of  useless  handling  and 
freighting.  For  exjimple,  to  store  great  quantities  of  food  produced,  say,  in 
I  he  Middle  West  at  points  on  the  Atlantic  seaboard,  which  will  he  consumed 
fwiiie  hundreds  of  miles  back  In  the  Interior,  causes  wasteful  transportation 
j:nd  indicates  badly  located  storage  fadlltles.  Frequent  shifting  of  foods  from 
one  warehouse  to  another  results  in  useless  handling  and  loss  of  foods,  and 
points  to  misplaced  storage  or  poor  coordination  in  the  marketing  process. 

"  Provision  should  also  be  made  In  the  public  market  for  the  preserving  by 
canning,  dehydrating,  or  other  processes  of  any  surplus  foods  passing  through 
the  market  whose  food  vnlue  are  in  danger  of  being  lost.  Such  a  service 
should  be  open  to  any  licensee  of  the  market  upon  his  own  order  or  that  of  an 
Inspector  at  prescribed  charges. 

"  The  serving  of  a  plentiful  supply  of  lee  In  the  summer  season  may  be  fairly 
termed  a  utility  only  a  little  less  important  to  the  dty  household  than  is  the 
serving  of  water  Itself,  Not  only  Is  economy  of  food  In  the  home  dependent 
upon  It,  but  comfort  and  health,  since  It  checks  the  use  of  tainted  food  and 
milk,  the'  prolific  source  of  summer  aliments.  Complaint  of  short  supplies, 
famine  prices,  and  poor  service  is  a  matter  of  yearly  recurrence.  The  mail- 
miim  consumption  of  Ice  through  a  season  of  given  temperatures  is  as  predict- 
able as  that  of  water.  Since  Ice  must  be  manufactured  and  stored  for  refrig- 
eration and  storage  purposes  for  the  public  market,  there  would  seem  to  be  no 
^alld  reason  why  It  should  not  be  wholesaled  under  regulations  that  would 
safegpard  the  public  interest. 

"Vnifted  deHrery  syatem. — The  escesslvely  Inrge  wastage  of  food  and  useless 
expense  arising  from  the  carting  of  perishables  back  and  forth  over  the  streets 
of  cities  before  they  reach  the  retailer  16  shown  In  succeeding  pages  of  this 
report.  To  lessen  these  losses  terminals,  storage  plants,  and  markets  should 
first  of  all  be  most  conveniently  located  in  relation  to  one  another.    T 
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reduce  these  leases  to  a  mlalinum  a  UDlfled  system  of  delivery  should  be  estal>- 
lished  OS  a  part  of  tlie  public  market.  Such  a  system  would  provide  equipment 
adapte^l  to  tlie  safe  mid  speedy  delivery  of  all  cotumodltles  handled  through  rbe 
public  market  from  incoming  car  or  truck,  through  storage  and  market,  to  (he 
premises  of  the  one  buying  from  or  through  the  licensed  dealer  or  Federal 
agent  of  the  market,  and  would  eliminate  the  unnecessary  dupllcHting  of  Intra- 
mural delivery  equipmeut  and  routing, 

"lAcenititig  of  ghippert  and  Qovemment  ingpecUoH. — As  pointed  out  In  detail 
in  this  report,  losses  occurring  throu^  inadequate  grading,  packing,  branding, 
and  inspecting  at  the  shipping  point  are  heavy.  Tainted  fruit  or  ve^tablee 
cause  decay  of  the  sound  and  in  addition  require  the  same  expense  of  packing, 
shipping,  and  handling  as  do  the  sound.  Products  ill  assorted  as  to  size  and 
qualltj'  lessen  tlie  value  of  the  whole.  Dilutes  between  shipper  and  receiver 
and  claims  for  losses  are  almMt  wholly  due  to  the  shipping  of  ungraded  and 
uninspected  producta 

"To  eliminate  these  losses  the  United  States  Food  Administration  Inaugu- 
nrte<l  a  system  of  licensing  shippers  and  receivers  of  certain  products  <bi>st 
developed,  with  respect  to  western-grown  potatoes)  and  of  Inspecting  at  ship- 
ping arid  receiving  iwints,  which  shoulil  not  be  thrown  aside.  Each  shipper. 
aside  from  the  grower,  and  each  wholesale  dealer  was  required  to  be  licensed. 
Before  a  car  could  be  billed  the  licensee  roust  sort  and  grade  his  shipment- 
Grades  were  established  to  which  the  grading  must  conform.  The  local  in- 
spector. employe<l  by  the  Go\-emment,  was  required  to  issue  a  certificate  of 
inspection  to  the  shipper  stating  shipper's  name,  car  number,  commotii^ 
shipped,  and  Its  grade.  A  second  copy  of  this  certificate  was  sent  by  the  in- 
spector to  the  consignee,  a  third  to  the  food  administration  office  of  the  State 
in  which  the  shipment  originated,  and  a  fourth  was  retained  by  the  inspector. 
A  nominal  fee  of  S2  was  charged  the  shipper  for  Inspection.  If  a  consignee  was 
not  satisfied  .witli  his  shipment,  he  notified  the  food  administration  olBce  in 
the  shipper's  State  and  relnspecllon  was  ordered.  If  the  car  was  wrongly 
graded,  the  consignee  might  refuse  the  car  and  the  shipper  was  required  to  pay 
the  reinspectlon  costs.  If  Che  car  was  correctly  graded,  the  consignee  must 
accept  the  car  and  pay  the  reinspectlon  costs.  Even  though  the  grower  was  not 
required  to  be  licensed,  he  found  the  protection  which  llie  inspection  certificate 
carried  an  advantnge  and  might  avail  himself  of  It  where  the  quantities  were 
considerable. 

"The  benefits  of  such  a  system  are  obvious.  Products  found  by  the  in- 
^tector  to  be  unflt  for  human  food  are  refused  shipment.  Growers  are  en- 
couraged to  work  for  a  high  grade  instead  of  bulk  only.  The  shipper  is  pro- 
tected against  unjust  claims,  and  when  disputes  arise  with  either  receiver  or 
carrier  there  is  basis  for  quick  settlement.  Shiiq)ing  Is  conserved.  The  dealer 
with  fewer  claims  and  less  uncertainty  can  operate  on  a  closer  margin.  Pood 
is  economized.  Grades  which  will  not  keep  long  are  forced  on  the  market  and 
consumed  first,  as  they  should  be.  The  conauiuer  gets  the  grade  of  food  be 
pays  for  and  in  the  long  run  gets  a  better  product  at  lower  prices. 

"  To  accomplish  these  results  a  central  Federal  agency  might  well  be  author- 
ized and  directed  to  license  all  shippers,  or  marketing  and  shipping  organisa- 
tions of  which  such  shippers  are  members,  whose  products  are  shifted  to 
licensed  dealers  of  public  markets  or  consigned  to  others  through  such  mariiets. 
and  to  prescribe  regulations  concerning  grading,  sampling,  branding,  inspectini:. 
storing,  reporting,  packing,  shipping,  routing  of  shipments,  keying  of  recorda. 
and  organizing  o[  shippers. 

"  ilarket  infomuition. — It  is  to  the  advantage  of  each  class,  producers,  dwl- 
ers,  and  consumers,  that  all  should  have  Intimate  kno\vle«1ge  of  all  conilitlciL- 
aftecting  the  market.  The  producer  should  be  kept  acquainted  with  tiie  chann- 
ing  wants  of  the  consumer— not  only  what  be  ivnnta  but  how  he  wants  It,  what 
size  of  container  or  package  is  wanted,  how  packed,  etc.  He  should  know  what 
markets  want  his  products  and  what  the  approximate  demand  Is  at  any  pnr- 
tlcninr  time.  He  should  be  apprised  of  quantities  recelveil  in  the  prlnciiml 
markets  with  wholesale  prices  actually  paid,  quantities  reshlpped,  and  quanti- 
ties in  transit.  Full  information  as  to  conditions  of  distribution  wouM  lie 
highly  beneficial  to  the  producer  and  not  detrimental  to  the  consamer  unless 
coup'ed  with  concerfed  action  in  curtailment  of  production  Itself. 

"On  tbe  other  hiiml,  the  consumer  should  know  what  foods  are  plentiful, 
both  fresh  and  in  storage;  from  whal  points  and  under  what  conditions'  foorta 
nre  being  shipped ;  quantities  received  each  day  ut  bis  market  with  wholesale 


_iOo^k' 


packers'  consent  deckeb.  861 

prlcvs  paid ;  aod  quautlties  bought  by  local  retailers  with  iirlcea  which  they 

"The  wholesale  dealer  sliouid  liave  practically  all  the  information  i-eqiiired 
by  both  consumer  and  producer. 

"All  this  and  ottier  market  iutormatioii  should  be  secured  in  an  absolutely 
reliable  form  by  a  central  Government  agency  and  published  In  bulletins  and 
daily  papers  over  a  Governineut  ofllcial's  signature,  and  made  available  to  all 
Interested  parties." 

This  is  pertinent,  I  thint,  as  showiog-  that  the  conditions  complained  of  In 
the  proceeding  before  this  committee  are  properly  solvable  not  by  the  modifica- 
tion of  the  consent  decree,  but  by  measures  more  fundamental  and  meusures  in 
the  public  Interest  rather  than  against  public  Interest. 

At  the  risk  of  somewhat  encumbering  the  record  I  should  like  to  siiggeet  to 
the  committee  that  it  Incorporate  at  this  poiut  the  discussion  of  sections  2,  3,  4, 
and  5  In  Chapter  IV  of  this  same  report.  These  sections  cover  the  dillerent 
methods  of  dealing  with  the  food  marketing  problem,  a  general  description  of 
the  proposed  marketing  facilities,  suggestions  as  to  the  establishment  of  these 
facilities  through  the  Federal  Government,  or  railroads,  or  State  and  municipal 
government,  and.  finally,  the  regulation  of  marketing  methods  through  Federal 
license.  These  extracts  cover  from  the  bottom  of  page  1S5  through  page  195, 
10  pages,  which  I  think  would  make  a  valuable  addition  to  the  record  If  the 
committee  approves. 

It  is  as  follows : 

"  Sec.  2.  DiBEerent  methods  of  dealing  with  problem. 

"  There  are  several  ways  in  which  to  deal  with  the  wholesale  food  problem. 

"  Initiative  of  dealerg. — ^The  public  may  desire  to  depend  on  the  wholesale 
dealers  tbemsaives  to  improve  their  marketing  facilities,  methods,  and  prac- 
tices, and  to  standardize  ttie  trade.  However,  the  history  of  the  food  trade  is 
such  that  the  adoption  of  this  method  of  dealing  with  the  problem  promises  slow 
and  small  improvement.  As  the  trade  developed  the  costs  of  carrying  on 
transactions  and  tbe  decay  and  deterioration  of  the  goods  have  continued  to 
increase  rather  than  decrease.  The  facilities  in  use  iiave  become  more  inade- 
tiuately  suited  to  the  business.  The  methods  and  practices  liave  become  more 
complicated  catlier  than  simpler,  and  monopolistic  tendencies  have  developed. 

"  The  way  in  which  the  facilities  needed  for  the  efficient  conduct  of  any  kind 
of  business  are  provided  has  an  Important  bearing  not  only  on  the  success  of 
those  engaged  in  it,  but  also  on  Its  competitive  character.  If  the  matter  is  left 
to  the  dealers  themselves,  it  is  easily  possible  that  the  best  facilities  will  be 
available  only  to  very  lat^e  or  even  to  monopolistic  concerns.  Economic  condi- 
tions, however,  may  upon  the  wtiole  be  unfavorable  to  large-scale  operations, 
and,  in  any  event,  public  policy  is  opposed  to  private  monopolj.  If,  on  the 
other  hand,  the  needed  facilities  are  provided  by  the  Government,  or  under  its 
regulation,  they  may  be  available  to  small  as  well  as  to  large  concerns.  Under 
such  conditions  competition  may  be  maintained  on  a  healthier  basis  and,  at  tbe 
same  time,  tbe  work  be  done  at  a  lower  cost  than  would  otherwise  be  possible. 

"  A'o  immediate  results  throtiph  cooperative  associa-tiong. — A  second  and 
often  discussed  method  of  handling  the  food  marketing  question  is  tlirough 
cooperative  marketing  associations.  In  regard  to  many  perishable  foods,  much 
improvement  has  already  been  accomplished  through  the  cooperative  shipping 
associations  organized  by  the  producers  in  the  shipping  of  products  to  the 
wholesale  markets.  With  the  right  kind  of  laws  and- encouragement  on  the 
part  of  the  Governm€*it,  doubtless  much  more  Improvement  along  this  line 
would  be  made.  However,  so  far,  the  producers'  cooperative  sliipping  asso- 
ciatloni«  have  done  practically  nothing  In  improving  the  facilities,  methods,  and 
conditions  in  the  wholesale  marketing  of  food  products.  These  shipping  asso- 
ciations sell  their  products  to  or  through  the  wholesale  dealers  in  the  consum- 
ing centers  ju9t  as  do  the  private  local  shippers.  They,  in  every  way,  take 
the  '  trade '  place  of  the  private  local  shippers. 

"  Conceivably,  consumers'  cooperative  associations  may  do  much  to  Improve 
both  retailing  and  wholesaling  of  food  products.  They  have  done  much  along 
tills  line  in  England.  However,  In  the  United  States  there  have  been  few  suc- 
cessful consumers'  cooperative  asaociatluus  M^anized  and  a  less  number  of 
them  have  attempted  to  become  wholesale  dealers.  In  order  for  such  associa- 
tions to  appreclab^  influence  the  wholesale  marketing  of  food,  they  must  have 
control  of  a  material  proportion  of  tbe  retailing  of  foods.  Certainly  it  will 
be  a  conaiderabte  time  before  they  reach  such  a  magnitude  In  this  country. 
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"State  anA  municifml  activities  inadequate. — Anotber  method  of  handling    ' 
the  problem  would  be  for  the  State  and  municipal  governmente  either  to  fnr- 
nish  or  to  Imluce  others  to  furnish  better*  marketlDg  facilltlea  and  throoKh    I 
regulation  standardize  the  trade  methods  and  practices.     Doubtless,  much  liu- 
provenient  In  the  wholesale  uinrheting  of  foods  aud  In  the  reduction  of  the  (tat    I 
thereof  could  be  accomplished  should  all  State  and  municipal  govemnipnts 
vigorously  take  hold  of  the  problem.     HowPier.  by  the  adoption  of  sucli  a    ! 
method  man;  serious  difficulties  and  drawbacba  would  be  encountered,    iu  i)k    | 
lirst  place,  in  the  very  large  cities  from  90  to  fl8  per  cent  of  the  wholesnle-fooil 
trade  is  interstate  rather  than  intrastate  commerce.     Therefore,   State  and    i 
municipal  governments  would  be  quite  limited    in  the  extent  of  repulation 
which  they  would  be  able  to  impose  upon  tbe  wholesale-food  trade.     If  ihej 
should  provide  ideal  terminal  storiif^e-marltet  facilities,  Ihey  eould  require  milj    ' 
those  dealers  con<luct!ng  an  Intrastate  business  to  uxe  these  fscilities.  I 

"Most  of  the  States  and  municipalities  would  have  difHculties  in  securing    | 
appropriations  with  which  to  provide  adequate  market  facilities.    Before  ihls 
could  be  done  some  of  the  State  constitutions  and  city  charters  would  hnve  to 
be  changed. 

"Another  difficult)"  connected  with  this  method  of  dealing  with  tbe  problem  is 
the  Impossibility  of  securing  stondard  regulations  throughout  the  coontir 
through  State  and  municipal  regulation.  Standardization  of  grades,  ron- 
tainers,  weights,  and  methods  in  tbe  ilinerent  markets  is  necessary  if  Improii^ 
ment  in  the  wholesale  marketing  of  food  products  Is  to  follow.  This  ccmld  not 
be  accomplished  through  State  and  municipal  regulation, 

"Federal  action  adequae. — The  adequate  and  thorough  method  of  deai:wt    ' 
with  tlie  ])roble[D  Is  through  the  action  of  the  Federal  Government.    Tiint  the    | 
marketing  of  food  is  a  national  question  was  reci^nlzed  in  the  establishment    ■ 
of  the  Bureau  of  Markets  under  the  Department  of  Agriculture,  which  luireau    ; 
was  empowered  to  study  the  problem  of  the  marketing  of  food  products,  and 
also  to  administer  certain  regulative  measures,  such  as  grain  and  apple-^d-    ' 
Ing  laws.     Further  indication  that  the  problem  Is  recognized  as  Federal  was    ! 
shown  by  the  fact  that  upon  entrance  of  the  United  States  into  the  World    i 
War  the  I'nited  States  Fowl  Adndnist ration  was  establlshe^l  to  prohibit  profit- 
eering In  food  products  and  to  prevent  waste  thereof.    Many  of  the  reinil-itlve 
racBBures  adopted  by  the  Food  Administration  were  heneficin!  fn  ellmlnHtioE    I 
unfairness  in  the  trade  and  also  in  the  establishment  of  a  lefis  expensive  line    ' 
of  trade  from  producer  to  consumer.    The  Food  Administration  did  not  atieaipt    i 
to  Improve  phj^tcal  marketing  facilities.  I 

"  The  problem  )s  a  national  one  because  trade  In  food  products  is  national 
and  internatl^ai  in  scope.    The  eastern  cities  get  the  bulk  of  their  fruits  and    i 
vegetables  frftm  the  Pacific  coast,  the  West,  and  tbe  Sonth:  they  get  their    I 
iiieats  and  poultry  products  from   the  Southwest  and  Middle  West;  their  what 
and  corn  products  from  the  Northwest  and  West ;  and  even  their  dairy  prod- 
ucts come  from  farms  hundreds  of  miles,  and  sometimes  thousands,  fwnu  the    , 
cities.     More  than  60  per  cent  of  the  food  which  enters  the  large  cities  has    ■ 
been  transported  In  Interstate  commerce,  and  even  the  greater  part  of  ttif    ' 
food  which  Is  consumed  by  people  In  the  smaller  cities  and  towns  has  iiassed    I 
through  Interstate  commerce.    On  the  whole  the  average  distance  between  the 
producer  and  consumer  of  food  In  the  United  States  Is  probably  more  thnn    I 
1.000  miles.    The  extenslveness  of  the  trade  Is  such  that  it  can  be  Hdequnielf    I 
regulated  only  by  tbe  National  Government,    Only  through  national  action  csn    I 
uniformity  be  attained  and  wastes,  monopolies,  and  suspicion  be  eliminated. 

"  In  dealing  with  the  problem  tbe  Federal  Government,  through  some  agency.    | 
should  furnish  or  require  or  induce  others  to  furnish  adequate  terminal  stornf* 
marliet  facilities  in  wholesale  centers,  which  facilities  all  the  wholesale  dealers    1 
In  highly  perishable  products  should  be  required  to  ase  In  carrying  on  tlieir    ' 
business,  and  which  all  other  wholesale  food  dealers  should  be  permitted  lo    , 
use.    The  services  and  charges  should  be  the  same  to  all  dealers  who  use  tbpse    i 
facilities.     Also   the  Federal  Government,  throngh   some   agency,    should  sn 
regulate  interstate  commerce  In  food  products  as  to  standardize  the  grades  and 
containers  of  the  products  as  well  as  the  methtids  of  carrying  on  Uie  business:    | 
eliminate  monooitxtic  tendencies ;  and  open  up  a  more  direct  line  from  pro- 
ducer to  consumer. 

"  In  Che  following  sections  are  discussed  In  detail  the  above  suggested  acttvi-   i 
tlcB  of  the  National  Government  in  connection  with  the  wholesale  marketing 
of  food  products. 

"  SBC.  3.  Description  of  proposed  marketing  fadUtles. 
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"  Ceiitralixea  food  ierminale. — In  each  city  and  large  town,  through  the 
action  of  the  Fedfral  Government,  each  railway,  electric  line,  and  steamboat 
company  should  be  required  to  uliload  nil  incoming  and  receive  all  outgoing 
food  products  at  a  central  terminal  (probahly  the  cities  of  New  Yorli  and 
Chicago  ench  would  need  two  or  even  several  centralized  food  terminals.  So 
far  as  possible  this  central  terminal  should  be  located  where  it  is  most 
accessible  to  the  retail  food  trade.  In  each  case  the  food  terminal  should  be 
located,  and  the  proun<l  ppnca  occupied  by  It  should  be  8ufBo:eut  as  to  permit 
the  construction  thereon  of  docks  and  switching  tracks,  storage,  manufac- 
turing and  marketing  structures,  and  driveways  necessary  to  accommodate  the 
wholesale  food  business  of  the  particular  center.  Each  common  carrier  enter- 
ing a  city  should  be  required  to  make  permanent  and  adequate  transportation 
connection  with  the  centrallKed  food  terminal. 

"  Storage,  tnamifacturing,  marketinn  facilities. — As  a  necessary  part  of  each 
central  food  terminal  titere  should  be  constructed  dry,  heated,  and  cold-storage 
buildings  large  enough  to  take  care  of  all  the  food  products  requiring  storage 
nt  the  center  of  which  the  terminal  is  located.  Extending  from  the  storage 
building  or  buildings  and  leading  to  the  car  tracks  and  piers  should  be  con- 
structed inclosed,  cooled,  and  heated  platforms  for  the  loading  and  unloading, 
without  exposure  to  the  weather,  of  perishable  food  products. 

"  When  received  at  the  terminal  no  dealer  should  be  allowed  to  remove  from 
the  terminal  storage  any  perishable  food  products  esc^t  for  immediate  de- 
livery to  the  retail  trade  or  reshipment  to  another  wholesale  market.  The 
maximum  length  of  time  which  each  perishable  food  product  is  permitted  to 
remain  in  the  wholesale  storage  should  be  definitely  prescribed.  The  foods  in 
this  class  are:  AH  fr^h  meats,  dressed  poultry,  eggs,  butter,  cheese,  and  fresh 
fruits  and  vegetables  of  all  kinds. 

"  With  such  terminal  storage  facilities  and  regulations,  with  date  of  storage 
and  price  on  that  date  required  on  ail  stored  foods,  practically  all  the  losses 
from  deterioration  and  decay  in  the  wholesale  market  would  be  eliminated.  Jt 
would  also  prevent  much  of  the  speculation  now  due  to  uncertainty  of  the 
quantity  and  quality  of  perishable  goods  in  the  market,  because  accurate' stor- 
age Bgures  would  then  be  public  property. 

"As  a  part  of  each  food  terminal  tliere  should  also  be  provided  space  and 
machinery  for  preserving,  canning,  dehydrating,  and  manufacturing  all  food 
products  passing  through  the  terminal  which  would  otherwise  materially  de- 
teriorate or  decay  before  they  reached  the  retail  trade.  This  would  apply  to 
overripe,  bruised,  frozen,  or  overheated  fruits  and  vegetables,  broken  eggs, 
rancid  butter,  and  Improperly  iced  meats  and  poultry.  It  would  also  apply 
to  ail  surplus  food  products  passing  through  the  terminal.  These  preserving, 
canning,  dehydrating,  and  manufacturing  facilities  should  be  a  part  of  the 
terminal  facilities  and  should  be  operated  upon  a  rental  basis  by  private 
parties  under  Government  tn6i)eetion  and  supervision, 

"  By  the  provision  of  proper  methods  in  the  wholesale  trade  for  the  utiliza- 
tion of  surplus  foods  which  woUid  otherwise  deteriorate  before  they  could  be 
consumed,  many  tons  of  palatable  and  wholesome  food  would  be  saved  for 
buroaa  consumption.  It  would  also  tend  to  stabilize  prices  to  both  producers 
and  consumers.  The  producer  would  thereby  have  assurance  of  more  reason- 
able prices  for  his  products  when  tliey  arrived  at  the  market  in  subprlme  con- 
dition ;  the  consumer  would  be  assured  a  more  constant  supply  of  food,  which 
means  more  uniform  prices. 

"As  a  necessary  part  of  each  central  food  terminal  there  should  be.  In  con- 
nection with  the  storage  and  manufacturing  facilities,  adequate  sales  and 
auction  rooms  to  accommodate  the  business  of  the  wholesale  food  dealers  at  the 
center.  These  salesrooms  should  be  rented  to  dealers  and  to  producers  or 
their  agents  on  u  uniform  liasis.  Each  food  dealer — whether  professional  dealer, 
agent  of  farmers,  or  cooperative  sales  associations,  or  producer  who  sells  his 
own  goods — In  every  line  would  then  have  available  to  him  storage  market 
facilities  equal,  and  in  most  cases  superior,  to  those  which  the  big  packers  now 
have  through  their  branch  house  and  storage  system. 

"All  wholesale  dealers  In  fresh  meats,  dressed  poultry,  eggs,  butter,  cheese, 
and  fresh  fruits  and  vegetables  should  be  required  to  carry  on  all  their  busi- 
ness In  the  sales  and  auction  rooms  provided  at  the  central  food  terminals, 
and,  as  already  stated,  there  should  be  some  regulation  of  their  storage  op- 
erations. All  other  wholesale  food  dealers — those  In  canned,  cured,  dried,  and 
packaged  foods,  and  in  flour,  sugar,  coffee,  and  other  bulk  nonperlshable  foods 
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and  food  products — ^ould  Dpon  a  just  rental  baaie  be  permitted,  in  carryiog 
00  tbelr  boBiness,  to  use  storage  and  sales  ^ace  at  tlie  central  cerininal. 

"At  each  ceutral  food  terminal,  also,  tbere  sbould  be  Bet  aside  a  certain  amouni 
of  storage  and  sales  space  to  be  used  bj  producers  or  their  agents  who  season. 
ally  or  occasionally  desire  to  sell  their  products  at  the  central  termlniils.  Ttiia 
would  provide  a  direct  trade  channel  for  the  producers  at  all  times  and  would 
Insure  against  the  success  of  any  combination  that  might  seek  to  control  the 
market. 

"  The  forcing  of  certain  classes  ot  wholesale  food  dealers  to  store  tlielr  goode 
and  carry  on  their  business  at  the  ct>ntral  terminals  and  permitting  others  to 
do  so  not  only  would  protect  the  perishable  goods  from  deteriorating  and  saie 
large  cartage  expenses,  but  would  furnish  a  definite  known  market  to  ivhieli 
producers  could  ship  for  sale  and  one  to  whieh  retailers  and  large  eonsumeni 
(or  groups  of  conBumers)  could  go  to  buy.  Such  central  markets  would  brine 
producers,  retailers,  and  consumers  In  touch  with  a  free  and  open  wholesale 
market.  They  would  eliminate  most  of  intersales  between  wholesale  dealers. 
which  are  now  necessary  to  move  the  goods  through  the  decentralized,  unorgan- 
ized wholesale  market.  Through  the  central  market  the  goods  conirt  pass  from 
the  producer  or  his  agent  directly  to  the  retail  or  large  consumer  bnj-er,  and  in 
other  eases  it  would  not  be  necessJiry  to  have  more  than  one  professional 
wholesale  dealer  handle  the  goods  through  the  wholesale  market.  The  central 
wholesale  market  would  thus  eliminate  practically  all  food  Jobbers  and  specu- 
lators and  would  greatly  simplify  the  wholesale  marketing  system. 

"Any  producer  or  shipper  who  desires  to  send  hia  food  products  to  a  certain 
centralized  market  and  have  them  sold  at  auction  should  be  permitted  to  con- 
sign them  to  the  management  of  the  market  or  the  GovemmMit  agent,  who. 
through  a  licensed  auction  firm,  should  have  them  sold  and  make  the  return  lo 
the  producer  or  shipper.  This  would  permit  a  producer  to  ship  to  and  sell  in  a 
market  without  doing  business  with  or  even  knowing  a  particular  dealer  in  the 
market,  and  at  the  same  time  would  insure  the  producer  fair  treatment. 

"  The  size,  character,  and  location  of  each  central  terminal  storage  martet 
would  have  to  he  determined  for  each  city  or  town  according  to  local  condi- 
tions. The  slae,  of  course,  would  vary  with  the  size  of  the  center.  The  archi- 
tecture and  character  of  the  building  or  buildings  would  depend  partly  upou 
the  size  of  the  terminal  and  partly  upon  area  and  topography  of  the  site.  TIk 
large  terminals  should  have  larger  and  more  permanent  structures.  In  everj 
case  care  should  be  exercised  to  see  that  there  are  sufflcient  driveways  from  tbe 
terminals  to  cart  the  goods  to  the  retail  trade.  Where  there  are  wnter  con- 
nectlons  with  a  city  the  centralized  terminal  should  be  located  near  docks. 
Otherwise,  where  suitable  locations  can  be  secured,  they  should  be  situated  as 
near  the  center  of  the  retail  trade  as  practicable. 

"  There  are  a  number  of  dealers  who  advocate  some  form  of  combination  on 
the  part  of  those  who  do  the  work  of  cartage.  Some  favor  cooperation,  ^tbcf 
among  the  dealers  themselves  or  between  the  dealers  and  the  cartage  companies. 
Others  favor  the  establishment  of  a  central  offlce  or  dlstrfbuting  bureau.  One 
or  two  favor  giving  over  business  to  one  regulated  company.  None  of  these 
plans,  It  will  be  noticed,  necessarily  Implies  the  exlstentre  of  a  union  terminal 
market  or  even  of  a  centralized  produce  district.  In  connection  with  the  esitot>- 
liahment  of  a  terminal  market,  however,  arrangements  might  be  made  for  i 
systematizatlon  of  the  work  of  delivery.  This  does  not  necessarily  mean  thai  the 
work  should  be  given  over  to  a  single  company,  A  central  olSce  would  Indeetl 
be  desirable,  but  it  might  be  under  Uie  control  of  the  management  of  the  mnrliei 
or  of  a  cooperative  organization  of  tbe  dealers.  The  actual  work  of  cartaee 
however,  might  be  done  by  n  iai^e  number  of  Independent  truckmen. 

"  Sec.  4.  Establishment  of  facilities  through  Federal  Oovernm«it. 

"  The  Federal  Government  may  Itself,  through  some  Government  agency, 
establish  central  wholesale  storage  markets,  or  it  may  see  that  the  railrondf 
(In  private  hands)  do  so,  or  it  may,  through  cooperation  with  State  and  munlH- 
pal  governments  or  with  private  individuals,  cause  such  central  storage  marketii 
to  he  established ;  or  the  Federal  Government  may  use  a  combination  of  these 
methoda  in  causliiK  tbe  eetebitshment  of  the  facilities. 

"  Through  U»  inon  offettcv- — In  the  snmmaiy  of  'f*  report  on  tbe  me«t-{iackisr 
industry  the  commission  recommends  that — 

" '  tbe  Federal  GoTerament  eetablish  through  the  Railroad  Administratim 
(Its  own  Bgmcy),  ftt  the  temiinaU  of  all  principal  points  or  dlstributloD  and 
coDSDOiption,  centoal  wholesale  markets  utd  storage  plants,  with  fticiUtie 
open  to  all  upon  payment  of  Just  and  fair  charges.' 
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"  The  commisBlOQ  also  recommended — 

"'That  the  Federal  Govercment  acquire  such  of  the  brancti  hoosea  (of  the 
meat  packers),  cold-storage  plants,  and  warehouses  (of  meat  packers  and 
others)  as  are  necessary  to  provide  facilities  for  the  competitive  marketing 
and  storage  of  food  products  in  the  principal  centers  of  dlstritiutlon  and  con- 
sum  ptioo.' 

"  The  above  recommendation  was  made  with  the  idea  that  the  Federal  Gov- 
ernment In  establishing  central  wholesale  markets  in  certain  centers  would 
find  It  practical  and  economical  to  take  over  some  or  all  of  the  existing  branch 
bouses,  cold-storage  plants,  and  warehouses,  and  with  additions  and  altera- 
tions convert  them  into  suitable  central  wholesale  markets  for  the  wholesale 
food  trade  at  those  centers.  In  eetabllshlng  wholesale  markets  In  many  of 
the  small  centers  it  would  be  found  more  economical  to  take  over  existing 
branch  houses,  cold-storage  plants,  and  warehouses  rather  than  to  construct 
new  ones,  for  In  such  centers  the  branch  houses  and  cold-storage  plants  are 
generally  located  near  each  other  in  a  central  wholesale  district  and  have 
adequate  rail  connections.  Whereas  In  the  large  centers  the  branch  l\ouses, 
cold-storage  plants,  and  warehouses  are  generally  poorly  located  and  are  dla- 
tribnted  over  a  wide  area,  and,  therefore,  generally,  could  not  be  used  as 
part  of  a  central  wholesale  market. 

"  There  would  be  no  interference  with  the  meat  packers  in  using  for  the 
diatribution  of  their  goods  the  branch  houses  taken  over  by  the  Government. 
They  would  then  have  adequate  market  and  storage  space  In  the  enlai^ed  and 
Improved  branch  booses  and  storage  plants  used  as  central  wholesale  markets 
open  to  all  wholesale  food  dealers  on  equal  basis. 

"The  meat  packers  would  be  prohibited  from  using  their  present  branch 
houses  and  cold-storage  plants  only  in  those  cities  where  new  central  whole- 
sale markets  are  established  and  where  all  wholesale  food  dealers  in  perishable 
foods  are  required  to  store  their  goods  and  carry  on  their  business  in  these 
new  central  markets.  But  In  such  cases  the  packers  would  be  provided  with 
storage  market  facilities  as  good  as  or  better  than  the  distributive  Cactlltles 
they  now  have  in  those  cities.  So  the  new  central  markets  wonld  Improve 
rather  than  injure  the  distributive  facilities  available  to  the  big  packers. 

"  The  commission  in  making  its  recommendations  took  account  of  the  na- 
tional importance  of  the  packers'  distributive  system  as  well  as  the  differential 
advantages  which  It  gives  them  over  others.  Therefore  It  recommended  not 
the  tearing  down  of  the  packer  branch-house  system  but  the  building  up  of  a 
natioDal  marketing  system  on  the  bi'anch-house  principle,  one  which  will  give 
all  dealers,  including  the  packers,  marketing  faculties  as  good  ss  or  better 
than  those  the  packers  now  enjoy.  So  the  aim  la  not  to  destroy  any  efllcieucy 
the  packers'  distributive  system  may  have,  but  to  add  to  the  etDciency  of  the 
national  distribution  of  food  products  and  to  put  all  dealers  on  the  same 
basis. 

"  These  central  wholesale  markets  when  established  should,  through  some 
agency  of  the  Federal  Government,  be  controlled  so  that  all  food  dealers  who 
.  carry  on  tlielr  business  in  them  shall  bare  equal  facilities  at  uniform  charges. 
In  regard  to  the  operation  of  the  public  markets,  the  commission  In  the  sum- 
mary of  its  report  on  the  meat-packing  Industry  recommended : 

"  '  The  same  to  be  operated  by  the  Government  as  public  markets  and  storage 
places  under  such  conditions  as  will  afford  an  outlet  for  all  manufacturers  and 
handlers  of  food  products  on  equal  terms.' 

"  The  charges  for  the  use  of  storage  space  and  sales  and  auction  rooms  should 
be  on  a  uniform  iHisIs  to  all  dealers,  and  the  Government  should  see  that  no 
dealer  or  set  of  dealers  secures  a  monopoly  of  the  central  market  facilities. 
In  order  to  accomplish  this  the  Government  agency  controlling  the  market 
facilities  should  rent  to  dealers  on  short-time  contracts  only  the  amount  of 
storage  and  sales  space  necessary  for  the  transaction  of  their  business,  and 
should  have  the  option  of  taking  from  any  dealer  rented  space  that  he  doee 
not  put  to  actual,  efficient  use.  The  marliet  should  be  so  conducted  that  anyone 
who  desires  to  sell  food  products  at  wholesale  may  get  accommodations  in  the 
central  wholesale  markets  on  equal  terms  with  other  dealers  there,  all  require- 
ments safeguarding  the  public  having  been  met. 

"Through  the  railroads, — For  any  reason  should  it  be  thought  unwise  to  have 
the  Federal  Government  Itself  construct  the  storage  and  business  buildings  at 
cMitral  wholesale  markets,  the  Federal  Government  might  require  the  railroads 
to  unload  all  food  products  at  a  central  terminal  In  each  city  and  to  build  in 
connection  with  the  terminal  adequate  dry,  heated,  and  cold  storage  to  take 
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care  of  \hp  i^ouilit.  It  iiiit;ht  In  eucli  case  also  induce  tbe  railroads  to  construct, 
In  connection  with  lb*-  tcnnlnaU,  ILe  necessary  office  and  ealea  space  to  accom- 
moilate  ilie  wholesale  trade. 

"  The  Federal  (iovernnieiit,  under  the  Interstate  conimerce  clause  oC  the 
Constitution,  would  have  power  to  re)(Ulale  the  use  of  the  railroad-owned  central 
markets  just  as  It  has  iiower  to  regulate  the  other  interstate  commerce  activi- 
ties of  the  railroads. 

"Tbrouffh  Stale  and  municipal  govemnientt. — The  central  wholesale  markets 
may  also  be  constructs!  through  cooi>eraiion  lietweeu  the  Federal  Oovernujent 
anil  State  or  niuniclpol  KOvemments.  The  Federal  Government  might  furnish 
a  juirt  of  the  funds  witji  which  to  construct  the  central  markets  on  condition 
tlmt  the  State  or  niuuk-ipal  Kovernments  8UK*ly  the  balance  of  the  necessur; 
fuUfU  and  conseut  to  <-ertBin  proilsions  us  to  Federal  |>owers  over  the  operattun 
of  the  faciUlies  when  couipleted.  Sucii  cooperation  between  National  and  Stale 
(ioveruments  la  being  siiccesafuUy  wurke<l  In  the  improvement  of  public  roads. 
Under  such  a  cooi^erative  scheme 'the  Fe<leral  Government  would  exercise  id 
power  to  require  the  railroads  to  construct  spur  tracks  to  and  unload  fooil 
products  ut  the  central  mnrkt^s.  uuU  would  also  exercise  its  power  of  emlueat 
domain  In  securinti:  desirable  sites  for  the  markets. 

"  R£c.  5.  Itef^ulatlon  of  marketing  methods  through  Fe<1eral  license. 

"  In  order  to  be  perniltt«i  t(>  carry  on  interstate  commerce  In  food  products 
of  any  kind,  each  dealer  hIiouIiI  be  requirt-ii  to  secure  a  license  from  the  Ft^- 
eral  agency  which  has  control  over  the  operation  of  the  central  market  facili- 
ties. In  case  of  violation  of  its  terms  the  Federal  agency  should  have  power 
to  revoke  the  license  and  prohibit  further  engaging  in  interstate  commerce  in 
food  products  on  the  part  of  the  licensee.  The  provisions  of  the  license  should 
be  such  that  the  regulating  Feiieral  agency  would  have  power  to  require  each 
licensee  to  furnish  full  information  concerning  his  business  and  to  follow  cer- 
tain definite  rules  in  regard  to  business  practices. 

"The.  licensing  Feiieral  agency  should  have  power  to  require  each  licensee 
to  answer  any  question  concern Ing  his  business  and  to  furnish  at  stated  periods 
informatlOH  in  reference  to  the  volume  and  character  of  his  business,  stoct  of 
goods  on  band,  prices  paid,  prices  received,  overhead  expenses,  and  uet  pnifits. 
And  each  licensee  shonid  l)e  required  t<'  keep  his  books  and  records  in  accoril 
with  uniform  principles  deterinijied  by  the  Federal  agency  with  approved  modi- 
ficotions  necessary  to  flt  the  Ind'.vidtial  business.  The  Federal  agency  should 
at  all  reasonable  times  have  the  power  to  enter  tlie  pnblie  place  of  business  of 
any  licensee  and  inspect  any  or  all  of  his -books,  documents,  correspondence,  and 
records,  and  to  take  true  copies  of  such  as  It  sees  fit. 

'  "  Under  the  license  no  licensee  should  he  permitted  to  (a)  engage  in  any  un- 
fair, unjustly  discriminatory,  or  deceptive  practice  or  device  iu  commerce:  or 
(b)  charge  an  unreasonable  price  or  rate  In  commerce;  or  (c)  exact  an  uu- 
reasonablc  profit  for  any  calendar  year  in  carrying  on  h!s  business  in  coui- 
mer<^e;  or  (6)  refrain  from  buying  food  products  for  the  purpose  of  unreason- 
ably depressing  the  price  of  those  products  in  commerce;  or  (e)  withhold  from 
the  market  any  food  products  for  the  purpose  of  unreasonably  enhancing  the 
price  of  those  products  in  commerce;  or  (f)  sell  or  otherwise  transfer  to  or  tor 
any  other  licensee  or  buy  or  otherwise  receive  from  or  for  any  the  licensee  anj 
food  products  for  the  purpose  of  apportioning  the  supply  or  unreasonably  affect- 
ing the  price  or  creating  a  monopoly  of  those  products  in  commerce;  or  (g)  be 
both  buyer  and  seller  directly  or  indirectly,  in  the  same  transaction;  or  (h) 
conspire,  combine,  agree,  arrange,  or  have  an  understanding  with  any  other 
person  to  apportion  territory  for  carrying  on  huslness  or  to  apportion  pur- 
chases or  sales  of  any  food  commodity  or  to  control  prices  In  commerce.  Where 
any  licensee  Is  by  the  Federal  agency  found  guilty  of  Committing  one  or  more  of 
the  above  enumerated  offenses  it  should  be  empowered  to  punish  or  have  pun- 
ished the  licensee  to  the  extent  of  taking  his  license  away,  subject  to  right  of 
appeal  to  the  courts. 

"  For  the  purpose  of  regulating  the  weights  and  measures  and  standardizing 
the  containers  of  food  products  in  wholesale  trade,  the  licensing  agency  of  the 
Government  should  have  authority  to  specify  the  size,  character,  and  kind  of 
containers  to  be  used  in  the  shipment  of  the  different  kinds  of  food  products  in 
interstate  commerce.  Also  this  Federal  agency  should  have  authority  to  de- 
termine, In  so  far  as  Is  practicable,  standardized  grades  for  each  food  product 
and  maintain  Inspection  service  at  Important  shipping  markets.  When  ^adeg 
are  established  for  a  commodity  the  particular  grade  should  be  marked  on  such 
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package  of  that  commodity  before  it  is  accepted  Id  Interstate  commerce  with 
proper  penalties  for  those  who  misbrand  a  package.  - 

"  In  order  to  prevent  the  same  goods  from  pai^.iing  through  the  hands  of 
several  wholesale  dealers,  tlie  Federal  agency  should  Jave  tiie  power  to  proh'.bit 
one  wholesale  dealer  from  selling  to  another  in  the  same  trade,  except  under 
special  rules  and  I'egulations  laid  down  hy  the  Federal  agency.  That  Is  to  say, 
the  line  of  movement  of  goods  should  In  general  be  toward  (he  conauiner,  and 
the  channels  of  trade  should  not  be  clogged  by  escessive  intertradlng  batween 
wholesale  dealers. 

"  The  Federal  agency  having  control  of  the  central  market  facilities  and  of 
the  enforcement  of  the  licensing  of  the  food  dealers  should  be  authorized  and 
required  to  make  Investigations  of  and  frequent  reports  on  the  demand  for, 
the  supply,  consumption,  costs,  and  prices  of  and  the  facts  relating  to  the  owner- 
ship, production,  transportation,  manufacture,  storage,  handling,  or  distribution 
of  all  lc:nds  of  food  products.  This  Federal  agency  should  be  required  to  make 
daily  market  reports,  giving  the  amount  of  different  kinds  of  foods  sold  to 
wholesale  dealers,  with  the  prices  they  paid,  and  the  quantities  and  kinds  of 
foods  sold  by  them  to  retailers  and  others,  with  the  prices  they  received,  thus 
giving  producers,  dealere,  retailers,  and  consumers  the  benefit  of  public  informa- 
tion." 

Some  of  the  ideas  in  this  report  on  the  wholesale  marketing  of  foods  and 
a  remedy  for  some  of  the  CMidltious  therein  portrayed  found  expression  in  a  sec- 
tion of  tlie  Kenyon-Kendrlek  bills,  which  provided  for  voluntary  registration  of 
comitanies  operating  abattoirs,  mavketing,  and  storage  places.  That  provision 
of  the  bill  was  eliminated  in  t'.ie  flnal  consideration  of  the  measure.  The 
Sterling  bill,  which  came  close  to  passing  the  Senate  as  a  substitute  for  the 
House  packer  control  bill,  also  was  based  in  part  on  this  report  on  the  whole- 
sale marketing  of  foods. 

What  I  am  driving  at  here.  If  I  may  repeat,  is  the  fact  that  these  problems 
of  food  distribution  will  not  be  settled  by  a  mere  opening  of  this  consent  decree 
and  aUowlng  the  packer  to  attend  to  the  matter  for  us.  TVill  opening  the  decree 
have  any  effect  on  the  transportation  rates?  Yet  the  reduction  of  transporta- 
tion rates  is  one  of  the  most  Important  immediate  means  of  lessening  the  price 
spread  between  the  producer  and  the  consumer. 

What  I  have  been  saying  about  the  reports  of  tlie  Trade  Commission,  the 
studies  of  the  Joint  Commiasion  on  Agricultural  Inquiry,  and  all  the  other 
proposals  for  remedying  our  food  situation  are  intended  to  suggest  that  some 
other  kind  of  program  would  be  much  more  useful  in  the  public  interest  than 
the  proposal  made  in  this  hearing,  that  the  Government  sliall  turn  to  the  packers 
as  our  salvation  from  these  evils. 

If  we  are  seeking  specific  agencies  to  aid  in  solving  the  evils  of  distribution, 
why  should  we  not  also  consider  the  chain  store,  the  uLall-order  house,  and.  of 
more  importance  in  these  reconstruction  days,  the  producers  and  consumers' 
cooperatives?  Among  them,  I  am  Inclined  to  think,  we  would  find  better  reme- 
dial agencies  to  trust  than  the  live  packers. 

President  Harding's  message  to  Congress  made  a  suggestion  on  this  point 
also.  After  citing  the  statement  that  9,000,000  bales  of  cotton  raised  in  a 
year  will  be  worth  more  to  the  growere  than  13,000,000  hales  wouldi  have 
been,  and  that  700,000,000  bushels  of  wheat  raised  by  American  farmers  would 
bring  them  more  than  1,000,000,000  bushels  would,  the  President,  says; 

"In  a  world  where  there  are  tens  of  millions  who  need  food  and  clothing 
which  they  can  not  get,  such  a  condition  is  sure  to  indict  th0  social  system 
wliicb  makes  It  possible. 

"In  the  main  the  remedy  ties  In  distribution  and  marketing.  Every  proper 
encouragement  should  be  given  to  the  cooperative  marketing  programs.  These 
have  proven  very  helpful  to  the  cooperating  communities  in  Europe.  In  Russia 
the  cooperative  community  has  become  tne  recognized  bulwark  of  law  and 
order,  and  saved  Individualism  from  engulfment  in  social  paralysis.  Ultimately 
they  will  be  accredited  with  the  salvation  of  the  Russian  State. 

"There  Is  the  appeal  for  this  experiment  Why  not  try  It?  No  one  chal- 
lenges the  right  of  the  farmer  to  a  lai^r  share  of  the  consumer's  pay  for  his 
product :  no  one  disputes  that  we  can  not  live  without  the  farmer.  He  is  justi- 
fied in  rebelling  against  the  transportation  cost 

"  Olvjen  a  fair  return  for  his  labor,  he  will  have  less  occasion  to  appeal  for 
Bnancial  aid ;  and  given  assurance  that  his  labors  shall  not  be  in  vain,  we  re- 
assure all  the  people  of  a  production  sufficient  to  meet  our  national  reqnlre- 
ments  and  guard  against  disaster."  , 
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Mr.  nniAND.  Therp  lire  two  tlilnim  which  I  wont  lo  pniphasize  In  conclnst<)n 
Perhaps  I  hnve  eniphnsiaMl  them  Kiitflflcntly  nlreatly,  but  wlOi  your  [)emiis- 
^on  I  n'ouU)  like  to  emphasize  then)  asaln. 

The  first  Ib  that  the  past  record  of  the  puckers,  as  shown  tiy  vohinitnous  evi- 
dence, la  such  as  to  convince  any  redsonnWe  man  that  their  reentry  into  these 
unrelated  ftKxl  HncB,  practically  nt  the  hehest  of  the  fioverament,  would  aiinoBl 
surely  reBuIt  In  their  suhstjintlnl  domination  of  these  unrelated  lines.  This, 
adde<l  to  their  monopoly  and  their  present  (iomlnance  of  the  more  important 
substitutes  for  meat,  which  tlie  decree  as  it  stands  does  not  touch,  will  leave 
the  American  people  at  liie  mercy  of  thene  mtmopollstlc  Interests  for  substan- 
tially everyt'i'nft  In  their  foocl  supply  within  the  course  of  a  few  years. 

Not  only  does  the  history  of  the  [iflckers  show  their  rapl<l  CTOwth  inside  and 
power  in  any  line  they  undertook,  but  it  shows  clearly  their  disposition  to  com- 
bine In  violation  of  law  and  against  the  public  interest. 

This  conclusion,  from  the  analof^y  of  past  experience,  is  an  addeif  reason 
for  not  opening  up  another  field  to  the  packers  through  modification  of  this 
decree. 

Now,  the  second  point,  arrowing  out  of  that  first  point,  is  this  thought:  If 
the  openlne  of  this  decree  will  tend  toward  an  Increase  of  monopoly,  tlie 
Attorney  General,  In  adherence  to  present  laws,  la  bound  to  oppose  such  a 
course.  The  law  of  the  land  is  for  competition.  Any  divergence  from  that 
policy  Is  for  Congress  to  decide.  Whatever  the  personal  views  of  an  adminis- 
tration otHcial  as  to  the  merits 'of  regulated  monopoly  as  opposed  to  competi- 
tion. It  Is  not  for  him  to  commit  the  (Jovernment  to  a  policy  not  sanctioned  by 
law.  Congress,  rather  than  the  Department  of  Justice  or  the  court.  Is  the 
governmental  agency  before  which  this  great  question  of  national  policy  ehoulO 
be  thrashed  out  and  decided. 

Judge  Haineb.  You  are  discussing  now  the  law,  are  you  not.  In'  that  closing 
paragraph  7 

Mr.  DvBASD,  Posslhly  I  am. 

The  Chaib»ian.  We  wlH  now  take  a  recess,  perhaps  we  will  have  some 
questions  to  ask  after  luncheon. 

(Thereupon,  at  1235  p.  m.,  the  committee  stood  on  recess  until  2  o'clock  of 
the  same  day,  Wednesday,  December  14,  1921.) 

AFTEB   BECESS. 

The  committee  resumed  Its  session  at  2  o'clock  p.  m.,  pursuant  to  the  taking 
of  recess. 
The  Chairman.  Gentlemen,  let  ua  proceed  with  our  hearing. 

STATEMENT  OF  MB.   WALTEB  T.  DUBAim — Besumed. 

The  Chaibman.  Mr.  Durand,  yon  have  finished  your  statement,  so  I  have  no 
doubt  there  will  be  some  Questions  that  we  may  have  to  ask  yon.  Jndge 
Halner,  have  yon  anything? 

Judge  Haineb.  In  your  closing  statement,  if  I  understood  you  correctly.  Mr. 
Durand,  you  stated  that  If  the  Attorney  General  should  move  for  a  modifica- 
tion of  this  consent  decree  that  In  your  Judgment  that  would  be  sanctioning  or 
approving  a  monopoly  of  the  unrelated  commodities  that  are  prohibited  Irom 
being  handled  or  transported  by  the  Big  Five  meat  packers.  Did  I  understand 
you  correctly?  i 

Mr.  DcBABD.  I  think  that  was  about  what  I  said.  Judge;  I  do  not  recall  my      | 
exact  words.    .Tust  as  an  expression  of  my  personal  opinion  there. 

Judge  Haineb.  Your  personal  opinion? 

Mr.  Durand.  Yes.  1  understood  that  you  had  been  asking  me  from  time  to 
time  for  my  personal  opinion,  and  I  Just  closed  with  It,  with  an  expression 
of  it. 

Judge  Haineb.  But  would  It  follow,  even  If  the  decree  should  be  modified 
by  the  court  after  the  court  hears  all  the  evidence,  would  it  necessarily  follow 
that  these  facilities  for  handling  unrelated  commodities  would  be  absolntely 
unrestrained?  In  other  words,  isn't  there  a  distinction  between  absolutely  pro- 
hibiting the  transportation  and  handling  of  a  commodity  and  at  the  same  time 
reatralnlDg  such  persons  or  corporationB  from  either'inoiiopollzlng  Qie  source 
of  supply  or  the  means  of  distribution?    You  catch  the  distinction,  don't  you? 

Mr.  DmAND.  I  think  that  probably  is  a  legal  point,  Judge  Halner. 

Judge  Haineb.  Well,  you  gave  a  legal  opinion. 
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Mr.  DuRAND.  Well,  If  1  gave  a  legal  oplnioD,  I  was  uot  enough  of  a  lawyer  to 
•  know  that  I,  was,  Judge,  and  I  would  want  to  wiCMraw  it  as  a  legal  opinion. 
If  that  trespasses  on  tJie  Held  of  legal  opinion^  I  would  like  to  withdraw  It  to 
that  extent. 

Judge  Haiseb.  You  did  state,  though,  tLat  if  they  moved  to  luodify  tins 
decree — ^that  is  tlie  impression  that  jou  liave  given  all  through  your  testimony — 
that  that  would  be  sanctiouing  a  monopoly.  Isn't  that  youc  chief  objection  why 
you  are  opposed  to  the  modification  to  the  det-ree,  that  you  have  fear  end  appre- 
benaion  tliat  theee  unrelated  commodities  would  be  monopoliiged  by  the  big 
packers? 

Mr.  Dbkand.  It  seems  to  me  that  the  history  and  the  experience  that  we  have 
had  shows  that  as  a  very  likely  result,  and  I  expressed  an  opinion  baaed  on  tlie 
data  that  I  submitted  to  you.  to  indicate  that  that  result  was  likely.  I  did  uot 
ntean  to  go  further  than  Uiat  into  any  legal  argument  in  the  matter. 

Judge  Hainer.  Well,  you  don't  mean  to  entertain  the  rhought.  or  no  one  else, 
that  this  committee  or  any  officer  of  the  Government  would  favor  a  monopoly, 
do  you?  And  that  that  is  the  purpose  of  this  proposed  modiHcation  of  the 
decree? 

Mr.  Due  AND.,  Well,  1  hear  a  great  deal  of  discussion  throughout  the  country, 
BomeUmes  in  the  mouths  of  Qovernment  officers  and  of  others,  as  to  the  general 
question  of  monopoly  versus  competition,  as  to  whether  the  Qovernment  some 
time  will  not  have  to  come  to  regulating  mont^oly  instead  of  trying  to  insist 
on  competition. 

Judge  Haineb.  That  would  be  for  Congress  to  determine ;  it  would  be  for  Con- 
gress to  determine  that  question? 

Mr.  DuBASD,  That  is  the  point  that  I  have  be«i  making.  It  was  my  judg- 
ment that  Congress  should  determine  the  national  policy. 

Judge  Hainbb.  Tea;  that  is  what  we  call  the  license  to  regulate  even  mo- 
nopoly. 

Mr.  Dttrand.  Yes. 

Judge  Haineb.  But  until  Congress  passes  such  legislation  you  understand 
that  it  is  the  duty  of  all  Government  officials,  every  one,  to  prevent  monopoly 
or  monopolization,  either  the  source  of  supply  or  the  distribution  thereof. 

Mr.  DuBANi).  Yes.  I  was  not  at  all  assuming  that  the  Attorney  General  would 
sanction  monopoly,  but  I  said  that  if  this  evidence  that  has  been  presented  here 
by  any  of  those  favoring  modification  of  the  decree  did  lead  him  to  that  conclu- 
sion, I  still  thought  that  It  was  for  Congress  to  decide  the  matter  of  such  policy. 
NoTC,  maybe  I  am  getting  Into  a  legal  point  again. 

Judge  Haineb.  Xow,  let  me  put  this  question  again,  not  as  a  legal  point,  but 
88  a  matter  of  common  sense,  without  any  law  or  reference  to  law.  It  is  not 
unlawful  to  transport  raisins,  is  it,  in  itself? 

Mr.  DuEA-ND.  Certainly  not. 

Judge  Haineb,  It  Is  not  unlawful  to  transport  canned  salmon  or  canned 
meats.  Is  it? 

Mr.  DOBABD.  No. 

Judge  Haineb.  Or  any  of  these  unrelated  commodities,  is  It? 

Mr.  Dttbard.  No  ;  I  think  not ;  not  In  and  of  itself. 

Judge  Haineb.  And  the  only  danger  and  menace  Is  monopoly.  Isn't  it? 

Mr.  DuBAND.  Yes. 

Judge  HiiMiat.  That  la,  obtaining  such,  control  and  controlling  interests  so 
that  you  could  dominate  and  fls  the  prices? 

Mr.  Di:band.  Yes.  sir.    That  Is  what  we  want  to  avoid. 

Judge  Haineb.  That  is  what  you  want  to  avoid.  Now,  don't  you  th'nk  tiat 
II  decree  could  be  framed  permitting  these  commodities  that  are  not  unlawful  to 
transport  or  handle,  and  yet  write  into  the  decree  to  prevent  the  monopolisation 
of  either  the  source  of  these  commodities  or  the  distribution  ther&)f  ? 

Mr.  DxiEAND.  Wouldn't  we  have  a  practical  question  as  to  what  constituted 
moaopoiies.  and  wouldn't  we  be  likely  to  get  a  long  way  on  the  road  toward 
monopolization  before  the  challenge  was  issued? 

Judge  Haineb.  No ;  I  say,  write  it  Into  this  decree.  Now.  (or  instance,  you 
state  that  from  tie  records  that  you  submitted  that  the  cheese  business  is 
being  monopolized. 

Mr.  DUBAND.  There  were  a  number  of  statements  to  the  effect  that  the  cheese 
business  was  now  largely  in  the  hands  of  Uiese  packers. 

Judge  Haineb.  Yes.  Now,  couldn't  it  be  written  into  the  decree  that  the 
monopolization,  or  attempted  monopolisation,  should  be  unlawful,  and  yet 
permit  them  to  transport  cheese? 
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Mr.  DuRAND.  Juat  BpenkloK  as  a  msttei*  at  common  sense,  and  without 
knowing  what  the  law  is 

Judge  H.viNEtt  (InteriKialnft).  I  am  asking  you  not  as  a  iefcal  question;  Just 
as  a  matter  of  common  sense. 

Mr.  DuRAND  (conttnufDK)>  It  looks  to  me  as  If  tb^ decree  forbids  the  monopo- 
lization of  meatH. 

Judge  Haineb.  That  Is  true.    That  le  conceded. 

Mr.  DUBAND.  Yet  it  seems  to  me  that  they  bare  the  monopolization  of  meBt» 
and  are  operating  a  monopolization  of  meats  right  now,  under  the  decree, 
and  I  am  wondering  what  the  decree  will  do  about  It. 

Judge  Hainkb.  Well,  that  can  be  governed  by  the  decree.  But,  now,  as  to 
these  unrelated  commodltlea,  do  you  think  that  the  decree  is  proper,  that  It 
should  absolutely  prohibit  the  transportation  of  any  of  these  unrelated  com- 
modities; witliout  regard  to  whether  it  Is  a  monopoly  or  not? 

Mr.  DuRAND.  That  Is  the  position  we  hove  taken ;  yes,  sir. 

Judge  Hairer.  TbHt  is  the  position  you  bave  taken,  and  you  think  that  i» 
Bound,  and  you  think  that  Is  to  the  Interest  of  the  public,  do  you? 

Mr.  DiTEAND.  That  Is  the  only  ground  on  which  I  have  considered  it ;  that  It 
Is  sound. 

Judge  Hainbb.  And  yon  think  that  Is  to  the  interest  of  the  growers  of  fruit 
and  berries  In  Michigan  and  Indiana? 

Mr.  DyBARD.  Yes ;  it  Is  to  their  long-time  Interest. 

Judge  Haineb.  To  their  long-time  Interest? 

Mr.  DuBAND.  Yes;  to  their  long-time  interest;  to  their  real  Interest  And  it 
might  be  an  apparent  advantage  in  the  Immediate  present  or  the  near  future, 
but  I  think  in  the  long  run,  and  coimtlng  their  real  solid  interest,  it  would  be 
better  if  this  thing  were  left  as  it  Is. 

Judge  HAitiEB.  And  you  think  that  the  wholesale  grocers,  with  their  faciU- 
tles,  are  adequate  to  properly  distribute  aU  these  unrelated  commodities? 

Mr.  DuBAND.  I  shouldn't  want  to  at  all  go  on  record  as  opposing  any  de- 
velopment that  wilt  give  us  better  service  without  monopoly.  I  think  tli* 
wholesale  grocers  could  certainly  Improve  their  service  probably ;  I  am  not 
saying  that  they  could  not.  I  would  not  want  to  take  that  position.  I  think 
the  genius  of  the  American  people  will  probably  improve  conditions  oC  dis- 
tribution as  we  go  along. 

Judge  Haineb.  Yes ;  but  how  does  that  avail  the  man,  when  It  means,  as  Mr. 
Morrill  and  other  witnesses  detailed  here,  the  running  Into  bankruptcy  with 
their  orchards  (or  want  of  having  facilities  that  they  could  use  and  have  used 
for  the  purpose  of  distributing  the  products  of  the  same? 

Mr.  Breed.  Weren't  those  the  car  lines,  though.  Judge,  that  he  was  referring 
to,  private  car  lines? 

Judge  Haiker.  Any  means.    I  don't  know.    Any  means  of  distribution. 

Mr.  Breed.  He  referred  to  private  car  lines. 

Judge  Haineh.  Yes ;  I  think  he  referred  to  the  private  car  lines. 

Mr.  DuR.\ND.  My  view  of  that.  Judge,  was  that  It  was  an  indication  of  the  un- 
soundness of  the  plan  of  relying  too  much  upon  a  single  larse  distributing  in- 
terest, because  when  that  interest  falls  the  grower  for  any  reason,  whether 
it  Is  because  this  consent  decree  comes  in  or  some  other  reason  operates,  or 
whether  the  packer  of  his  own  volition  should  cut  off  service  to  that  set  of 
growers — whatever  the  reason  is  the  growers  are  put  in  a  very  bad  position,  a 
very  unfortunate  position,  when  tliey  can  no  longer  avail  themselves  of  or  when 
that  service  is  removed  from  them.    It  would  be  better  not  to  get  into  that  po- 

Judge  Hainer.  Yes ;  but  do  you  believe  that  It  should  go  to  the  extent  of  de- 
struction, absolute  destruction  of  business  that  Is  beneficial  to  the  producers 
of  this  country  and  absolutely  take  away  from  them  the  right  to  transport  their 
products  from  the  producer  to  the  consumer? 

Mr.  DuKAND.  Certainly  not.  The  only  question  Is  about  the  word  "  beneficial," 
and  If  In  this  case 

Judge  Haineb  (Interposing).  No;  but  this  decree  has  taken  away  from  themfl 
large  distributing  agency,  and  deprives  them  of  that  without  having  been 
heard,  as  Mr.  Morrill  states,  without  an  opportunity  to  present  their  case  In  a 
court,  and  they  just  woke  up  and  found  that  they  are  absolutely  derived  of  one 
large  distributing  agency  sending  their  crops  from  the  farms  to  the  consumers. 
Do  you  think  such  a  decree  la  right? 

Mr.  DuRAND.  As  I  understand  Mr.  Campbell's  testimony,  his 

Judge  Hainer.  No  ;  Mr,  Morrill's  testimony  I  am  referring  to. 
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Mr.  DtTtAND.  Well,  I  don't  recall  what  Mr.  Morrill  said  on  tills  particular 

Judge  Haiisbb.  Well,  assume  that  he  did  say  that.  He  is  here.  Mr.  Morrill, 
do  I  fairly  state  your  position  on  that? 

Mr.  MoBBiu..  Yes ;  with  the  exception  that  our  Interest  Ilea  both  In  the  trans- 
portation of  our  Jreah  fruits  and  the  preserratlon  of  our  fruits  through  their 
canneries,  which  makes  just  that  much  greater  market  for  na,  in  turning  the 
business  over  to  the  dealer.    It  was  a  combination  deal  with  ua. 

Mr.  DuRAifD.  My  general  view  on  that  point  waa.  Judge,  that  the  question 
Is  whether  it  la  a  real  benefit  or  whether  In  the  long  run  it  will  prove  not  to  be  a 
benefit,  and  I  think  out  of  the  history  of  the  packers  of  meats  and  other  lines 
you  could  draw  this  inference  safely,  that  many  times  they  have  presented  to 
other  interests  a  very  attractive  program,  an  opening  which  the  other  interests 
have  enterecl  upon  until  they  bave  advanced  to  a  position  where  at  some  time 
it  became  to  the  advantage  of  the  packers  to  cut  in  and  take  the  ground  from 
under  and  absorb  that  business,  and  that  there  have  been  cases  of  that  kind. 

Judge  Haineb.  Well,  but  jou  are  expressing  a  theory  now  and  not  a  practical 
fact. 

Mr.  DtmAND.  Tea ;  but 

Judge  Haihbr.  But  here  ere  these  large  fruit  growers,  as  stated  by  Mr. 
Morrill,  and  these  Virginia  caaneries,  whose  huaineaa  has  been  practically 
destroyed  and  available  means  of  transportation  have  been  denied  them. 

Mr.  DuRAHD.  But  these  refrigerator  cara  are  atlll  In  exlateoce,  are  they  notT 
And  are  there  not  other  meana  of  distributing?    I  am  not  aware,  of  course 

Mr.  MoBsnx  (Interpoatng) .  No  other  anccessful  means  in  the  last  21  yeara 
In  our  State.  There  have  been  no  other  successful  means.  The  rallroada 
have  tried  It  and  have  failed. 

Mr.  Bbeed.  Well,  right  at  this  point.  Judge,  I  would  like  to  ask  yon  if  It  is 
not  your  opinion  that  the  packers  are  not  reatrained  by  this  decree  from 
using  their  cars  as  common  carriers  in  transporting  whatever  they  seek  to 
transport?  I  call  your  attention  to  page  3,  section  4,  which  uses  the  words 
"transporting  (except  as  common  carriers)."  So  there  la  nothing  to  prevent 
the  packers  from  using  their  refrigerator  cara  to  transport  these  products  If 
they  see  fit  to  do  so. 

Judge  Haihbb.  Well,  they  are  not  common  carriers.  That  la  the  answer  to 
that  queation. 

Mr.  Bheed.  They  can  not  be  common  carriers  with  an  interest  in  the  product. 

Judge  Haiwer  (addressing  the  chairman).  Do  you  understand  that  the  pack- 
ers are  common  earrlers? 

Mr.  Breed,  They  are  common  carriers  to  the  extent  that  they  own  these  car 
lines  and  operate  them  and  utilize  the  railroads  merely  as  facilities. 

Judge  Haineb.  If  you  construe  that  decree  that  way,  Mr.  Bre^,  there  would 
not  be  anything  left  in  it 

Mr.  Breed.  But  still  that  Is  the  verbiage  of  the  decree. 

Judge  HAinER.  I  have  serious  doubts — it  seems  to  me  that  that  la  except 
as  common  carriers,  and  theae  packers  are  not  common  carriers.  Otherwise 
the  decree  would  be  without  any  force  or  effect. 

Mr.  MoBBitL.  Judge,  might  I  make  just  a  little  statement  In  connection  with 
that? 

Judge  Hainer.  Tea. 

Mr.  MoBRTLL.  The  question  is  not  fully  explained  there  In  the  asking,  because 
of  the  fact  that  on  account  of  it  being  a  food  product,  a  tender  article,  a 
iwrlshable  article,  a  car  used  in  common  carriage  can  not  be  used  for  our  pur- 
poses without  ruining  the  car  or  the  product  that  is  put  in  it.  1  could  own 
Armour's  cars  and  make  them  common  carriers,  and  my  competitors  could 
load  onions  In  there  and  min  any  other  product  there  was  in  the  car  for  your 
consumption.  I  could  put  a  barrel  of  kerosene  In  It,  or  I  could  put  a  ton  ot 
salt  meats  in  one  end  of  it  and  destroy  its  use  for  a  year  on  fruits  and  vege-  . 
tables.  That  I  assume  these  gentlemen  understand,  but  you  should  under- 
stand it. 

Mr.  Breed.  We  are  talking  about  carload  lots. 

Mr.  MoBBnx.  I  am  talking  about  anything  that  becomes  a  common  carrier, 
and  can  handle  products  ottered  ordinarily  for  transportation;  a  shipper  can 
ruin  that  car  for  my  use,  because  he  can  put  a  load  of  potatoes  in  there  that 
bave  got  a  thousand  miles  to  go,  and  they  will  all  be  rotten  before  they 
arrive  If  they  come  in  contact  with  any  salt  that  has  been  put  in  that  car. 
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Mr.  Bbeied.  Does  Mr.  Morrill  take  the  position  tbat  the  rallroada  of  tbe 
I'Diled  States  are  Incompetent  to  furnish  refrigerator  service  tliat  will  satlsf; 
the  needs  of  the  fruit  growers? 

Mr.  MoBBiij^  There  are  only  two  railroads  that  I  know  of  that  have  ever 
succeeded  In  doing  it,  and  one  Is  the  Illinois  Central  for  a  certain  claae  of 
trade,  from  New  Orleans  to  Chicago  and  Intermediate  points,  and  the  other 
is  the  New  York  (Central  With  the  Merchants'  Dispatch,  which  I  believe 
wax  organized  for  the  purpose  of  handling  your  clasa  of  goods — groceries  ann 
food  products — and  liave  suci.'eeded  perhaps  to  the  extent  that  they  own  or 
control,  as  the  tratlic  manager  told  me  last  year,  45  per  cent  enough  cars  to 
carry  their  business,  and  d^tend  upon  otber  cars  for  these  peculiar  food  prod- 
ucts like  butter,  cheese,  and  such  es  that,  tliat  require  special  handling  and 
rules  for  loading. 

The  Pennsylvania  has  a  dairy  line  In  which  they  carry  tbe  dairy  products. 

Tl»e  Paclflc  llneft— tlie  Southern  and  the  Union— and  the  Oregon  Short  Line. 
all  allied,  have  a  large  system  of  cars  called  the  P.  F.  E.  (Pacific  fruit  express), 
In  which  they  bundle  it  with  great  succesH  through  a  subsldlnry  compaDy.  I 
don't  know  what  your  law»  are;  I  don't  know  anything  about  that.  I  know 
that  It  seems  to  he  out  of  the  control  of  the  ordinary  railroad  to  handle  these 
perishable  products  as  well  as  a  company  organised  that  shall  have  a  different 
control:  I  know  that;  I  understand  that  In  a  general  way.  They  have  got  to 
have  a  different  control  to  handle  it  satisfactorily.  Because  I  know  the  Judge 
would  not  buy  any  butter  or  cheese  that  smelled  like  onlous,  or  if  it  was 
tainted  with  kerosene,  or  a  lot  of  things.     So  It  requires  a  separate  service. 

Mr.  Bbeed.  Then  you  do  admit  that  the  railroads  of  tbe  United  States  can 
haul  and  carry  fruits  satisfactorily? 

ftlr.  MoRHii.L.  I  think  that  I  would  admit  that  the  Illinois  Central,  and  to  a 
certain  extent  and  in  certain  lines  of  fruit-— not  all  agricultural  products — 
but  in  certain  lines  of  fruits  that  the  New  York  Central  Lines  have  done  very 
good  work  at  it,  but  there  are  some  hundreds  of  railroads  in  the  country,  many 
of  them  too  poor  to  do  It  and  unable  to  do  it.  and  all  attempts  to  pass  over 
their  lines  seem  to  have  been  unsatisfactory,  if  our  freight  ran  entirely  on  tbe 
line  of  the  Illinois  Central,  all  right,  hut  the  moment  it  branches  and  goes  on 
a  road  that  Is  not  competent  to  handle  it,  it  takes  longer  again,  and  we  lose. 

Mr.  BBEsn.  Just  one  other  question.  Then  you  favor  turning  over  tbe  han- 
dling of  fresh  fruits  to  the  transportation  system  of  the  packers! 

Mr.  MoBBtLL.  At>solutely,  becBuae  it  has  been  a  success,  to  my  certain  knowl* 
edge,  for  21  years  in  our  State.  Our  business  has  grown  up  around  it,  and 
they  have  given  us  a  square  deal  at  every  turn ;  I  will  say  that  tor  our  whole 
people.  And  since  I  spoke  here  before,  I  received  my  home  paper  and  I  saw 
in  It  as  a  news  item  that  our  State  Horticultural  Society.  45  years  old.  composed 
of  42,000  members,  and  who  know  the  business,  have  declared  absolutely  in 
favor  of  it,  based  on  their  experience.  And  they  have  hud  both  kinds  of  ex- 
perience all  tbe  way  through. 

Mr.  Stevens.  Mr.  Morrill,  may  I  ask  you  a  question  in  order  to  clear  up  a 
matter? 

Mr.  MOBRiLi..  Yes,  sir. 

Mr.  Stevens.  It  seems  to  me  that  you  hadn't  the  same  understanding  as  to 
what  a  common  carrier  is  as  probably  the  rest  of  us  have.  Will  you  tell  us 
what  you  call  a  common  carrier? 

Mr.  MOBBiix.  Well,  sir,  you  probably  know  a  good  deal  more  about  It  than 
I  do. 

Mr.  Stkvenb.  Well,  will  you  say  what  you  call  a  common  carrier,  Mr.  Morrill? 

Mr.  MoBRiLi..  I  call  a  common  carrier  a  railroad  tbat  is  compelled,  for  in- 
stance, to  take  my  goods  under  the  same  conditions  as  yours. 

Mr.  Steven-s.  All  right.  I  had  an  idea  that  you  referred  to  the  cars  as  con- 
taining a  mixture. 

Mr.  MoRBiu.,  No.  That  would  have  to  be  subject  to  certain  rules  that  do 
not  exist  on  any  railroad,  and  do  not  exist,  perhaps,  on  one  railroad  and  not 
on  another. 

Judge  Haineb.  I  would  like  to  have  my  question  answered  if  you  desire  to. 
If  not,  why  Just  say  so.  Will  you  please  read  the  question  that  I  put  to  Mr. 
Durand? 

(Thereupon  the  reporter  read  the  following;) 

"  Judge  Haineb.  Well,  but  .vou  are  expressing  a  theory  now,  and  not  a  prac- 
tical fact.    But  here  are  these  large  fruit  growers,  as  stated  by  Mr.  Uorrill. 
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and  tbese  Vtrglaia  csnners,  wbose  business  has  been  practically  destroyed,  and 
available  m«aiis  of  tranaportatlon  bave  been  denied  them. 

"  Mr.  DuKA»D.  But  theae  refrigerator  cars  are  atlll  in  existence,  are  they 
not?  And  are  there  not  other  means  of  distributing?  I  am  not  aware,  of 
course" 

Judge  Hainke.  That  !a  not  tbe  ansfver  to  my  question.  I  did  not  ask  you 
about  refrigerator  cars. 

The  Chaibiian.  Put  yonr  question  again,  Judge. 

Judf;e  Hainbh.  What  1  wish  to  bring  out  is  this:  The  distinction  between 
prohibiting  the  transportation  and  available  means  of  dlatributlon,  and  regu- 
lating it  In  other  words,  preventing  monopoly,  but  at  the  same  time  using 
these  agencies  For  the  distribution  of  the  products  of  the  farmer  to  the  con- 
sumer.   And  a  modtacation  of  the  decree  to  that  extent  only. 

Mr.  DxiXAKD.  That  is  a  difficult  question. 

Judge  Haikeb.  Well,  why  Is  it  difficult? 

Mr.  DuBAND.  Of  course,  we  have  been  discussing  the  proposition  of  a  modifi- 
cation of  the  decree  by  elimination  of  these  features.  Now,  as  I  understand, 
you  ask  what  would  be  the  wisdom  of  modifying  the  decree  not  to  that  ^ttent, 
but  to  a  more  limited  extent,  by  putting  in  there  a  proviso  that  there  shall  be 
no  monopolliatlon  of  these  unrelated  lines.  And  leave  them  free  to  deal  In 
them  provided  they  do  not  monopolize? 

Judge  Hainek.  Certainly.  Restraining  them  from  monopolizing  the  source 
of  supply,  and  from  monopolizing  the  distribution  thereof.  That  is,  allow  them 
to  conduct  their  business  in  a  lawful  and  legitimate  manner,  without  violation 
of  the  antitrust  laws. 

Mr.  DuBAnn.  I  think  that  there  is  no  reason  in  the  world  to  keep  anybody 
out  of  any  business 

Judge  Haines.  Except  the  five  packers.  , 

Mr.  DuBANn  (continuing).  Unless  where  is  a  real  reason  for  doing  so,  and 
if  there  Is  no  monopoly  now,  and  is  to  be  no  monopoly. 

Judge  Haineb.  No;  I  am  not  asking  you  if  there  is  to  be,  I  say,  put  it 
absolutely  in  the  decree  that  there  shall  not  be;  that  they  are  restrained  and 
enjoined  from  monopolizing  the  distribution  of  these  products,  or  the  source 
of  supply? 

Mr.  DUEAND.  Well,  could  I  answer  that  as  I  started  to  answer  It  a  moment 
ago? 

Judge  Haihbb.  Well,  answer  it  in  your  own  way ;  yes,  sir. 

Mr.  EnniAHD.  That  the  decree  as  it  now  stands  in  terms  prohibits  the  monopo- 
lization of  meats.  Yet.  in  my  judgment — and  without  wishing  to  cast  any 
aspersions  on  the  decree,  because  I  think  it  would  be  very  difficult,  perhaps — 
in  my  judgment,  as  a  practical  matter,  the  packers  are  now  maintaining  and 
will  continue  to  maintain  a  monopolization  of  meats.  If  that  is  the  case  rs  re- 
spects meats,  are  we  sure  that  putting  Into  the  decree  an  Injunction  against 
monopolies  of  the  unrelated  lines  will  be  effective?  That  Is  the  thought  that 
runs  in  my  mind. 

Judge  Haineb.  Weil,  the  presumption  Is  that  the  decree  will  be  followed. 
If  not.  the  parties  can  move  to  do  something.  Well,  you  don't  care  to  answer 
tliat  question.  I  have  asked  that  question  in  the  beginning  and  In  the  close, 
and  you  have  not  answered  tbe  question  at  ail. 

Mr.  DuRAND.  Well,  I  want  to  answer  it,  Judge.    I  want  to  answer  It. 

Judge  Haineb.  You  are  assomlog  alwiiys  tliat  they  are  going  to  violate  the 
law 

Mr.  DuB-iHD.  No;  if  tliey  are  not  going  to  violate  the  law,  I  don't  see  any 
objection  to  letting  them  or  anybody  else  do  anything  they  want  to,  assum- 
ing that  the  law  sets  forth,  as  I  think  it  does,  proper  protection  of  the  public 
Interest.  Of  course,  there  are  some  instances  where,  perhaps,  we  need  fur- 
ther law,  and  it  might  not  be  desirable  In  the  public  interest  to  do  everything 
that  in  lawful,  because  we  have  not  yet  got  all  the  law  we  need;  but  In  general 
I  do  not  see  that  there  is  any  objection  to  letting  anybody  do  whatever  is  not 
unlawful  and  does  not  because  of  that  unlawfulness  Injure  the  public  inter- 
est With  the  one  exception,  that  there  may  be  instances  where  further  law  Is 
needed  I  think  one  deairabie  addition  to  law  certainly  would  be  that  the 
ownership  of  the  refrigerator  curs,  which  give  this  advantage,  should  be  in  the 
railroads  as  a  public  utility.  „     ,    ^  ..  , 

Judee  Haineb  I  call  your  attention  to  paragraph  8  of  the  consent  decree,  in 
which  the  defendants  are  "  perpetually  enjoined  and  restrained  from  engaging 
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in  the  United  States,  either  directly  or  Indirectly.  Jointly  or  Beverally  Bj 
themselres  or  through  their  officers,  directors,  agents,  or  servants,  in  tbe  busi- 
ness of  bujiiig,  collecting,  selling,  transporting,  except  us  common  carriers  dla- 
tributlng  or  otherwise  dealing  In  fresh  milk  and  cream  "  ■-  - 

Mr.  Bkeed.  You  might  also  add  in  there.  Judge 

Judge  Halves  icontlnuiag  readlnK)-  ■'Except  as  common  carriers" 

Do  you  tliliik  tliat  la  In  the  Interewt  of  the  consumers,  the  public? 

Mr.  Dlrand.  ir  It  would  result  in  a  monopoly  hi  tlie  long  run,  I  think  it 
would  be  beneficial  to  the  public  to  prohibit  it. 

Judge  Hai.ver.  But  If  there  be  no  monopoly,  then  what? 

Mr.  DcBASD.  Then  the  answer  that  I  have  just  made  before  would  hold. 
If  there  lie  no  monopoly  and  no  danger  of  monopoly,  then  no  one  Is  harmed 
by  making  use  of  all  the  services  and  facilities  that  are  available. 

Judge  Hainer,  Well,  do  you  know  of  any  instance  In  all  this  Inveatigation 
that  you  have  made  where  there  la  any  monopoly  In  transporting  fresh  mllfe 
and  creom? 

Mr.  DuBAHD.  Why,  Judge.  I  can  not  speak  on  that  from  my  personal  knowl- 
edge, but  I  know  that  the  Federal  Trade  Commission  has  many  instances  and 
cases  ot  unfair  practices  of  creameries  ccmplalned  of.  and  that  those  cases 
are  pending  before  It,  and  I  think  perhaps  some  of  them  are  going  to  be  trans- 
ferred to  your  department  under  the  new  law.    I  can  not  apealc  on  tbose  thinp". 

Judge  Haineb.  But  if  this  decree  Is  In  force  the  Secretary  of  Agriculture  has 
no  Jurisdlctit  n  ovet'  titese  matters. 

Mr.  DuRAND.  Well.  Judge  Halner.  I  think  that  Is  a  law  question. 

Judge  Haikeb.  Well,  I  will  say  that,  as  a  matter  of  law,  it  Is  beyond  tbe 
Secretary  and  this  department  to  enforce  the  decree  as  to  these  parties,  1  mean. 
Of  course,  not  as  to  some  one  else.  But  milk  is  a  perishable  commodity,  you 
will  answer  that  as  an  economist,  won't  you? 

Mr.  DUBANO,  Yes,  sir. 

Judge  Haikeb.  It  should  be  delivered  promptly  and  efficiently  and  espedi- 
tiously? 

Mr.  DiTRAND.  Yes,  sir;  Just  as  much  as  meat. 

Judge  Haineb^  And  If  It  Is  not  a  monopoly  in  the  distribution  of  It  or  In  tite 
source  of  supply  It  is  certainly  against  the  public  interest  to  prohibit  any  known 
available  agency  to  distribute  the  same ;  wouldn't  you  say  so? 

Mr.  DiTRAND.  If  there  Is  not  a  monopoly  and  no  danger  of  one,  yes. 

Judge  Hain^  Well,  now.  you  always  talk  about  danger. 

Mr.  DURANii.  J  have  so  much  In  tbe  back  of  my  head  here,  Judge. 

Judge  Haikeb.  Don't  yon  think  the  Government  is  big  enough  and  strong 
enough  to  restrain  and  enjoin  a  threatened  monopoly  without  destroying  It? 

Mr.  DuBAND.  I  think  that  It  should  he,  and  I  think  it  probably  Is. 

Judge  Haireb.  It  has  the  power.  It  can.  There  is  adequate  law  for  It. 
Isn't  there? 

Mr.  DitBANO.  For  restraining  monopoly? 

Judge  H*iNEB.  Yea. 

Mr.  DuBAND.  Tes ;  but.  Judge,  I  think  there  is  a  good  deal  of  a  body  of  senti- 
ment through  the  country  that  the  enforcement  of  the  Shennan  law  has  not 
been  exceptionally  successful. 

(Then  followed  a  discussion  between  Judge  Halner,  Mr.  Breed,  Mr.  Stevens, 
and  Mr.  Durand  concerning  former  Attorney  General  Palmer's  statement  be- 
fore tile  congrepslonal  committee,  which  was  stricken  from  the  record  at  Jud^^ 
Halner's  request.) 

Judge  Hainer.  That  la  all. 

The  Ohaibicar.  Mr.  Hall? 

Mr.  Hall.  Mr.  Durand,  I  don't  know  whether  I  have  followed  yon  all  throu^ 
your  statement  or  not,  but  did  you  produce  any  figures  to  show  the  volume  of 
business  In  these  unrelated  lines  handled  by  the  meat  packers?  I  do  not  ask 
you  whether  they  are  accurate  or  not. 

Mr.  DUBAND.  No  total  figures  of  any  kind  for  the  five  meat  packers.  Tlierr 
were  figures  that  I  gave  for  Armour  &  Co.  and  I  believe  Wilson  &  Col,  purport- 
ing to  be  their  amount  of  business  In  these  grocery  or  unrelated  lines.  That  is 
08  near  as  the  ^saslflcfttions  of  their  business  permitted  them  to  give  It.  Bnt 
not  for  the  other  three,  no  total. 

Mr.  Hall.  Well,  now,  based  on  those  figures,  would  yon  say  It  bi  or  is  not  ■ 
good  thing  to  shut  out  the  Michigan  farmers  In  tbe  dlstrlbntlDn  of  their  fresh 
fmlts,  as  thla  decree  does? 
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Mr.  Brax3).  Of  course,  we  maintain,  Mr.  Hall,  that  tills  does  not  shut  out  the 
Mlebigan  farmers  from  the  distribution. 

Mr.  Haix.  But  Mr.  Morrill  says  that  It  does,  Mr.  Breed. 

Mr,  Breed.  No;  he  says  distinctly  that  they  had  distributed  all  of  thelf 
goods  this  year,  but  he  felt  that  If  next  year  they  should  have  a  yery  great 
pack  that  they  would  have  more  difficulty. 

Mr.  Hau..  No;  Mr,  Breed. 

Judge  Hainer.  No. 

Mr.  Breed.  That  was  my  understanding, 

Mr.  Hau,.  He  said  he  distributed  his  own,  Mr.  Breed,  and  he  is  not  relying 
upoD  the  car  line.  He  is  on  a  lake  port.  He  Is  speaking  for  the  Michigan 
farmers,  and  I  said  the  Michigan  farmers. 

Mr.  BitEBu.  Tes;  but  I  understood  his  testimony  to  be  that  he  had  dis- 
tributed his  goods  this  year,-  the  pack  being  small,  but  that  he  feared  if  next 
year  there  was  a  large  abundance  of  fniit  'packed  that  they  would  have 
difficulty. 

Judge  Hainer.  Mr.  Morrill? 

Mr.  MOBBrLL.  I  use  steamers  and  trucks. 

Mr.  Breed.  Am  I  Hght? 

Mr.  MoBBiLL.  you  are  wrong. 

Mr.  Breed.  In  what  respect? 

Mr.  MoBRiii.  In  this :  I  did  probably  incidentally  mention  that  I  got  by 
myself. 

Judge  Haineb.  Yes ;  that  is  how  I  understood  you,  Mr.  Morrill. 

Mr.  MoRBiii.  I  am  at  a  Lake  port,  and  that  Lake  port  does  not  suffer.  I 
am  not  expecting  to  suffer.  If  half  the  people  of  Michigan  are  ruined  there- 
will  be  half  as  much  fruit  put  on  the  market,  and  I  will  be  one  that  Is  putting 
fruit  on  the  market.  That  is  a  fact.  But  it  is  the  interior  man  who  l» 
dependent  upon  this  service,  and  the  man  who  for  25  or  30  years  has  been 
educated  up  to  the  standardization  of  product  and  to  the  realization  that  the 
carload  must  be  the  unit  of  trade,  and  It  must  be  a  uniform  and  satisfactory 
product — for  30  or  35  years  a  number  of  us  have  been  working  hard  for 
that,  and  growing  np  around  It  has  been  this  Armour  car  line  for  21  years, 
giving  them  that  service,  which,  so  far  as  I  have  ever  heard  up  to  date,  was 
satisfactory.  It  is  the  interior  mao,  as  I  say,  who  Is  suffering.  Not  me.  Be- 
cause, while  1  have  loaded  as  high  as  20  or  22  or  23  cars  of  my  own  product 
per  day  in  freezing  cars — not  always  Armour's— and  run  up  to  hundreds  in  !i 
season,  I  have  had  good  success  with  all  of  them.  And  they  have  all  beeu 
private  lines.  And  they  have  all  been  satisfactory.  Each  car  becomes  a  con- 
tract between  them  and  me  to  carry  fruit  and  deliver  it  In  good  order  to  a 
certain  place,  and  they  have  always  performed. 

Mr.  Breed.  The  railroads  are  Btlll  there? 

Mr.  MoREitL,  The  railroads  do  all  the  hauling;  oh,  yes;  they  do  the  hauling. 

Mr.  Breed.  And  there  Is  nothing  In  this  decree  that  prohibits  Armour  from 
acting  as  a  common  carrier,  if  they  see  flt  to  do  ao7 

Mr.  MoRHiix.  If  their  cars  are  used  in  common  carriage,  I  could  not  use  them 
on  some  of  our  fruits. 

Mr.  Breed.  I  do  not  understand  that,  because  the  words  "  used  as  a  common 
carrier"  mean  that  they  merely  go- upon  the  railroad  and  have  the  railroad 
facilities  here  open  to  the  parties  who  wish  to  ship. 

The  Chaibmam.  Well,  now,  let  us  get  this  question  answered  If  we  can. 

Mr.  Hall.  Read  the  question. 

(The  question  previously  asked  by  Mr.  Hall  was  read  by  the  reporter,  as 
follows : ) 

'■  Mr.  Haix.  Well,  now,  based  on  those  figures,  would  you  say  it  is  or  is  not 
H  pood  thing  to  shut  out  the  Michigan  farmers  in  the  distribution  of  their 
fresli  fruit,  as  this  decree  does?" 

Mr.  DiiBAND.  I  am  not  sure  that  I  quite  understand  the  question.  Does  it 
mean  that  these  figures  for  Armour  &  Co.,  for  example,  showing  not  a  very 
large  proportion  of  the  total  business  of  Armour  Sc  Co.,  and  presumably  not 
a  very  large  proportion  of  the  total  business  of  the  country — la  it  a  good  thing 
to  siiut  the  Michigan  fruit  growers  off  from  access  to  that  distributing  system? 
Mr.  Haix.  Yes. 

Mr.  Breed.  That  is,  Armour's  system? 

Mr.  Dura:id.  I  think  that  is  the  same  question  in  another  form  that  I 
answered  as  to  Judge  Halner's  question. 

Mr.  Stevess.  I  was  Just  about  to  suggest  that. 
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Mr.  I>i'BAM>,  If  there  Is  no  nionopolj' — an<l  tbe  fit[ure»i  tbat  I  have,  as  I  sflld. 
are  not  <-oniplete  ami  rertaiiily  In  tlieniselres  du  not  shou-  a  luoni^Htlj' — anil  if 
there  Is  no  ilanfcir  of  a  luonopolf,  tlien  It  U  nut  a  good  (hint;  to  shut  theiu  off. 
But  tbe  whole  tenor  of  my  reniarka  here  before  the  cnminittee  has  been  that  it 
seemed  to  me  there  was  a  danger  of  monopoly,  and  tbat  In  the  long  run  It  was 
a  safer  jioaition  for  the  carriers  to  develop  other  systems  of  distribution,  rather 
than  to  rely  upon  a  monopolliitic  faetor,  or  one  that  might  readily  becoow  n 
monopolistic  factor  between  them  and  the  consumer.  I  think  that  Is  what  I 
have  been  trying  to  aay. 

Mr.  Hall.  Wliat  do  you  mean  by  "developing  another  system"? 
Mr,  DuBAND.  The  use  of  other  systems  of  distribution  that  other  growers  of 
fruits  and  vegetables  use.  I  certainly  would  regret  very  much  if  it  were  neces- 
sary In  the  public  luterest  to  shut  olT  any  superior  system  of  distribution,  anj' 
superior  advantages;  but  if  those  superior  advantages  are  offered  with  an  ulti- 
mate result  of  a  monopoly  and  subsequent  and  final  Injury  to  the  public,  then  I 
think  we  have  to  be  on  our  guard. 

Mr.  Hau.  But  you  could  not  say  that  they  have  been,  could  you.  as  regards 
these  unrelated  lines,  Mr.  Durand? 

Mr.  DuEAND.  I  think  my  position  is  clear  on  that,  that  the  argument  from 
analog}'  on  other  lines,  which  I  have  not  pre««nted  here  in  detail.  Is  convlnciDg 
to  my  mind  that  the  packers  will  arrive  at  a  dominance  of  these  unrelated  lines 
If  they  are  permitted  again  to  reenter  tbeni.  Now,  that  leaves  out  of  considera- 
tion Judge  Hainer's  suggestion  that  there  be  a  specific  provision  put  In  here  tn 
restrain  them  from  monopolization. 

Judge  Haikeb.  And  further  subject  to  tbe  control  of  the  packers  and  stock- 
yards act  and  further  suhjef-t  to  Investigation  by  the  Federal  Trade  Commlssioa 
when  reque«ted  by  the  Secretary  of  Agriculture— with  all  those  aafeguaris 
around  It,  couldn't  they  be  permitted  to  conduct  this  business  in  a  lawful 
manner  for  the  interests  of  the  public,  and  yet  resti'ain  them  and  keep  tbeui 
within  l(wi  bounds,  beneficial  to  the  public  and  the  consumer,  and  no  injury  W 
our  good  friends  the  n-holesaters? 

Mr.  Di'BAND.  I  can  not  quite  grant  all  that  in  uiy  mind,  Judge.  I  seem  to 
think  back  on  the  history  from  1903  on,  when  the  Government  has  been  tryinK 
to  control  and  regulate  these  packers  in  one  way  or  another.  It  does  not  seem 
to  me  we  have  been  very  successful. 

Judge  Haineb.  You  have  still  got  the  Idea  of  monopoly  looming  before  you, 
and  you  can  not  escape  it. 

Mr.  Dkband.  I  have  this  idea,  Judge,  that  If  you  started  out  on  tbe  road  to 
Baltimore  here,  and  after  you  got  out  a  few  mites  found  a  caravan  proceeding 
toward  Baltimore,  and  say  out  10  or  12  miles,  and  If  again  perhaps  a  little  after- 
wards you  came  and  looked  again  and  found  they  were  25  miles  along  on  the  road 
to  Baltimore,  and  then  after  a  bit  you  came  and  found  that  they  were  35  miles 
along  on  the  road  to  Baltimore,  and  it  is  only  45  miles  to  Baltimore,  you  would 
get  the  opinion  and  come  to  the  conclusion  that  If  something  did  not  stop  them 
they  were  headed  for  Baltimore  and  would  probably  get  there.  That  is  mr 
general  feeling. 

Judge  Hainer.  Yes;  but  you  are  always  assuming,  Mr.  Durand,  that  there  Is 
nothing  In  our  laws  that  will  restrain  monopoly.  But  there  Is  a  distlDction 
between  allowing  a.4jerson  to  conduct  his  business  and  restraining  him  from 
engaging  in  a  monopoly  or  monopolizing  any  commodity  or  any  article  of  com- 
merce without  destroying  business.  It  Is  not  the  policy  of  the  GoTernment  to 
destroy  business,  is  it? 
Mr.  DuBAND.  Certainly  not. 

'Judge  Hainbk.  It  is  not  the  policy  of  the  Federal  Trade  Commission  or  any 
agency  of  tbe  Government  to  destroy  business? 
Mr.  Dpband.  No. 

The  Chaihman.  Mr.  Durand,  your  belief  Is,  then,  that  the  best  way  to  prevent 
a  monopoly,  which  you  fear  on  the  part  of  the  meat  packers  In  the  unrelated 
lines,  is  to  eliminate  them  entirely  from  this  business? 

Mr.  Di'KAND.  Well,  may  I  say,  Mr.  Chairman,  it  seems  to  me  that  T  have 
tried  to  present  to  the  committee  here  the  facts.  I  have  been  asked  for  opiniona 
from  time  to  time,  and  I  have  given  them,  and  I  have  volunteered  opinions  from 
time  to  time  in  the  enthusiasm  of  my  presentation,  but  I  really  do  not  feel 
that  my  opinion  here,  which  is  a  personal  opinion,  has'^eat  weight.  That  the 
committee  is  better  able  to  make  deductions  from  the  facta  that  I  have 
presented.    I  would  rather  leave  it  that  way. 
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The  Chaibman.  The  proposition  I  am  Rrttlng  Rt  1b  this ;  I  guther,  Mr.  Durand, 
that,  ytni  feel  tills  decree  ought  to  be  sustained  In  its  present  form,  at  least 
not  weakened,  for  the  reason  that  yon  fear  a  monopoly  In  the  future  unless  it 
fa  sustained,  and  back  of  that  la  the  theory,  as  I  understand  it,  and  I  want 
to  know  if  I  am  correct  or  wrong,  that  you  feel  the  best  way  to  prevent  a 
monoiwly  by  the  meat  packers  on  these  things  Is  to  eliminate  them  entlreljr 
from  those  things? 

Mr.  DuBAKD.  I  would  not  say  that.  I  think  that  1  have  eu^ested  that  this 
whole  question  ought  to  be  thrashed  out  before  Congress.  And  I  would  not 
want  to  say  that  this  was  the  best  way,  I  think  it  Is  for  Congress  to  decide 
after  everybody  has  been  heard  from  and  the  thing  has  been  considered  from 
all  angles,  what  is  necessary  to  do.  and  what  is  the  best  way  to  do  it. 

The  Chairman.  Well,  do  you  think  that  we  can  safely  permit  the  packers 
to  engage  again  In  these  unrelated  lines? 

Mr.  Durand.  I  have  been  giving  you  such  facts  as  I  had  tliat  tended  to  show 
that  it  was  dangerous,  to  my  way  of  thinking. 

Tlie  Chaibman.  Do  you  thlnh  that  there  are  any  restrictions  that  we  could 
place  upon  them  that  would  make  it  safe  for  them  to  engage  in  these  unrelated 
lines? 

Mr.  E)iiRAND.  I  have  not  considered  questions  of  that  character,  really,  Mr. 
Galloway.  I  can  see  that  those  questions  are  very  pertinent,  but  I  have  not 
given  thought  to  them,  and  I  would  not  want  to  make  an  offhand  statement. 
Tlie  Chairman,  And  then  yon  wduid  not  care  to  say,  Mr.  Durand? 
Mr.  Durand.  That  ie,  I  do  not  wont  to  malie  suggestions  here  for  any'modlfi- 
catioQ  of  the  decree  on  some  compromised  extent  In  between  what  was  an-  ■ 
nouace<l,  an  I  understood,  of  the  proposition  made  by  the  gentlemen  favoring 
modification,  which  was  that  certain  paragraphs  should  simply  be  eliminated. 

Now.  to  take  up  the  question  of  eliminating  this  and  then  substituting  some- 
thing else,  I  have  not  gone  over  those  things,  and  I  would  not  like  to  give  an 
ofTliand  opinion,  and  in  any  case  It  would  only  be  my  personal  opinion,  and 
certainly  'conld  not  govern  the  committee  as  an  expression  of  opinion  from  the 
Federal  Trade  Commission.    Only  the  commissioners,  1  think,  could  do  that. 

Judge  Hairer.  But  you  expressed  the  opinion  that  you  were  opposed  to  any 
modification.  Had  you  Just  confined  yourself  to  detailii^  facts  without  giving 
that  last  conclusion  and  advising  the  Attorney  General  to  oppose  it  these  ques- 
tions would  not  have  been  asked ;  that  Is  what  opened  up  these  questions.  Of 
course  we  appreciate  the  fact  that  you  are  Just  coming  here  to  detail  facts, 
but  you  went  Just  a  little  further  on  that, 

Mr.  DiTBAND.  Well,  I  thought  that  the  committee  had  been  asking  me  for 
opinions  from  time  to  time,  and  If  that  conclusion  that  I  have  stated  there  Is 
not  a  proper  statement  In  my  field  I  would  be  very  glad  to  withdraw  it. 
Judge  Hainbr.  Oh,  no ;  it  Is  all  right.  I  wanted  to  know  how  you  felt  about  It. 
Mr.  Di^RAND.  Well,  as  I  said,  Judge  Hainer,  I  am  not  here  to  express  opinions. 
Judge  Hainer.  Yes;  I  understand. 
Mr,  DuBAND.  I  am  giving  facts'. 

The  Chaibman.  Go  ahead.  Mr.  Hall,  and  finish  yoUr  questions. 
Mr.  Hall.  Well,  I  was  going  to  go  right  back  to  the  Michigan  farmers.    I 
Just  wanted  to  know  whether  you  were  or  were  not  in  favor  of  this  decree,  even 
thougtr  It  put  the  farmers  out  of  business  in  Michigan? 

Mr.  BsBED.  Mr.  Hall,  we  do  not  think  that  the  evidence  shows  that  it  basi>nt 
the  farmers  of  Michigan  out  of  business,  nor  that  it  will. 

Mr,  Hall.  There  are  pretty  strong  statements,  Mr.  Breed,  by  Mr.  Morrill  to 
that  effect. 
Mr.  Breed,  I  do  not  so  interpret  his  testimony, 
Mr.  Hall,  Well,  the  record  will  stand  for  itself. 

Mr.  DiiBAND.  Why,  that,  I  think.  Is  a  qnestion  of  opinion  that  I  would  rather 
not  answer.  I  have  not  heard  the  testimony  of  Mr.  Morrill  In  the  case.  I  have 
not  heard  what  Mr.  Morrill  has  said  in  his  testimony,  Dor  read  It.  1  dimply 
heard  what  he  has  said  when  I  happened  to  be  here,  daring  my  own  testimony, 
and  I  do  not  lihe  to  answer  a  question  which  rather  Implies  that  T  do  know  about 
that  Michigan  situation,  because  I  don't  know  what  has  been  said  about  it. 
Mr,  Hall.  You  would  rather  not  answer?  , 

Mr.  DvRAND.  No. 

The  Chairman.  la  that  all,  Mr.  HaD? 
Mr.  Hall.  Yes. 
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The  Ckatruan.  Mr.  Durand,  easumlDg  that  there  Is  only  one  class  or  ivstem 
of  distribution  opeu  to  aay  line  of  business,  is  It  ecouomlcBlIy  sound  that  that 
ayatem  should  be  taken  away  uutll  another  Is  provided  for  tbemT 

Mr.  DuBAHD.  Well,  I  don't  know  that  It  U  economically  souud  In  the  seuse 
that — do  you  mean  to  aay  that  if  there  Is  an  orgauiiatlou  here  dependtui  upoii 
a  system- of  dlHtrlbutloa,  and  that  is  the  only  system  of  distribution,  and  thai  i< 
taken  away  from  it?  Of  course,  the  economic  result  Is  that  It  is  iHid  for  tbe 
organization. 

The  Chaibuan.  And  anything  that  Is  bad  for  au  ocganlEatlou  of  any  conoe- 
quence  In  the  ludustriBl  or  aRrlculturel  life  of  our  country  Is  necessarily  bad 
for  the  public  at  larRe,  isn't  It? 

Mr.  Dl'kand.  I  wouldn't  say  that ;  no.  I  have  heard  Mr.  Armour  say  that 
anything  that  was  good  for  the  110.000.000  of  American  people  was  guoil  for 
Armour  &  Co.,  and,  conversely,  anything  that  was  good  for  Armour  &  Co.  was 
good  for  the  110,000.000.  Now.  I  think  there  1b  some  question  about  that  con- 
versely there.  I  don't  think  there  is  much  of  a  question  about  the  flrst  pnqto- 
sltion.  Rut  I  would  not  want  to  think  that  necessarily  even  a  fairly  Important 
section  In  some  one  part  of  the  country  would  control  as  to  the  public  Interei^ 
of  the  whole  country. 

The  Ghaibu&n.  Now,  Mr.  Durand.  assuming  that  the  theory  of  our  laws  L* 
to  encourage  competition,  do  you  think  tlmt  Buy  law  or  any  decree  of  court  tlist 
takes  away  one  system  of  distribution  and  leaves  only  one  otiier  system  Is  en- 
couraging competition? 

Mr.  DuaAND.  Well,  If  you  say,  "  One  other  system  "—if  that  one  other  systrin 
Is  composed  of  four  or  Ave  thousand,  and  the  one  that  you  take  away  Is  •■oiri- 
poeed  of  one  or  two  or  three  or  four  or  Hve,  then,  I  thiuk,  that  there  Is  certainly 
competition  left.  I  don't  think.  In  other  words,  that  there  is  any  warrant  for 
saying  that  the  wholesale  gro<?ers  are  a  unit,  and  that  there  are  only  two  syo- 
tems — (1)  the  wholesale  ^ocer,  as  If  that  were  a  unit,  and  (2)  all  tlie  bit 
packers,  as  If  that  were  a  unit.  There  Is  a  good  deal  of  Indication  tlmt  yoo 
can  consider  the  Big*Five  a  unit  In  some  of  these  other  lines,  I  don't  think  iliar 
you  can  say  that  you  would  consider  them  a  unit  in  their  practice  and  pnlliT 
In  certain  of  these  unrelated  lines.  I  think  you  can  not  say  that  the  three  or 
four  or  five  thousand  grocers  are  a  unit.  Noiv,  so  far  as  they  do  get  to  be  unli« 
In  certain  localities  the  Federal  Trade  Commission  anil  the  D^artweni  of 
Justice  should,  and  I  understand  are,  in  some  lusttinces  fcettlng  after  tbem. 

The  Chaibuan.  Well,  now.  Isn't  it  a  fact  that  regardless  of  whether  vr  not 
there  are  four  or  Ave  thousand,  or  how  many  there  are.  engaaed  in  any  iHie 
system  of  distribution,  that  every  system  of  distribution  tliat  you  eliminate 
from  alj  of  the  systems  that  are  In  existence,  that  you  ther^y  dea-rease  Just  thai 
much  competition  In  that  line? 

Mr,  DUBAND,  Oh.  I  think  there  Is  no  doubt  that  the  paHcere  are  coinpetitatH 
in  this  line. 

The  Chairuan.  And  therefore,  by  eliminating  them  you  have  taken  away  oix* 
group,  at  least,  If  not  Ave  competitors? 

Mr.  Durand.  Yes;  five  prominent  competitors,  large  couu)et:ti>r8:  you  hal- 
ts ken  them  away. 

The  Chaibuan.  Another  thiug.  Do  you  think  it  Is  ristht — uot  from  a  li-cal 
standpoint,  hut  from  ordinary  experience  and  opinion  of  right  and  wmnfi — I" 
place  restrictions  of  this  kind  which  are  placed  upon  the  Ave  big  puckers  In  ihif 
decree,  and  to  leave  alt  others  In  the  same  class  of  business  unrestrained? 

Mr.  DuRAItD.  Why,  I  think  you  might  draw  an  analoiO'  between  tbe  m»r 
wlio  is  called  Into  court  and  bound  over  to  keep  the  peace  and  this  situalinr. 
Ordinary  persons  can  go  shout  and  do  as  they  will,  but  if  a  man  baa  manifeMH 
a  disposition  that  ts  suRlclent  to  warrant  a  Judge  In  binding  him  over  to  ken 
the  peace,  why  he  has  to  he  more  careful  as  to  what  lie  does.  He  Is  reistrain^l 
and  restricted. 

The  Chaibman,  Now.  let  us  assume  that  there  Is  no  violation  of  law  nith 
reference  to  unrelated  lines  by  these  meat  iMckers ;  that  they  have  not  comnilitnl 
■ny  violations  up  to  this  time  with  reference  to  these  unrelated  lliiea;  dn  >"i 
think  it  is  right  that  they  ^oiihl  be  so  restrained,  and  that  (he  others  simi- 
larly engaged  slioulcl  not  be  likewise  restralnetl?  In  other  wonls.  shouldn't 
any  such  restrictions  apply  to  all  of  the  same  class? 

Mr.  DuBAND,  Why,  I  think  you  have  a  different  situaliou  wliere  you  ha^- 
these  people  with  the  evidence  that  was  In  the  hands  of  the  Attorney  G^vtrmt 
In  this  case,  and  that  the  situallMi  Is  not  the  same  as  if  you  hud  concerns  wl. 
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^^?^l!/VJJJi^^'ih''^."K^V°?  ''""^  ""  "'"*''  «tt«<;''e'l  busineas,  and  no  record 
of  tliiB  Rind  fn  the  attached  buelness. 

Tr.n}!^i?^t^^^\  '°  "^^^  r**"l''  *■""  ^'*''  **'^°'  ^l"*"^  **>«  peculiar  situation  sur- 
rounding the  meat  paclters  Justifles  this  distinction? 

in^uti^X^^'J  Tk  "V*  ""^  T"*  packers'  bualnesB  Is  a  single  business  which 
inrfudea  fteir  meat  business  and  everything  else,  and  that  the  same  neonle  run 
various  dltCerent  departments,  and  that  that  hax  to  he  taken  into  awouut  and 
the  policies  of  all  of  the  different  orgflnlzatloiw  within  the  company  the 
fhl?f-.'"'H^T"lt."''?^  '"7  ^"  "•*  ^''y  differently  in  one  department  than 
they  are  acUng  In  the  other  departments. 

nJ^t^^-^Tn^"-  '^y^.'^'  "ss"""!"/'"'"  there  are  ample  facilities  and  law  to 
prevent  vmlatlona  of  the  law  and  prevent  monopolization  when  It  occurs  ia  It 
proper  then  to  restrain  any  class  of  bualness  from  engaging  In  any  line  of  busi- 
ness prior  to  the  time  that  they  have  violated  the  law  or  prior  to  the  time 
tnat  any  acts  have  been  committed  which  are  violations? 

Mr.  DrKAND.  I. think  there  again  .vou  are  trying  to  aeparate  the  packer  into 
two  things— the  grocery  department  of  the  packer  and  the  rest  of  the  packer 
Aa  I  say,  he  Is  one  and  Indivisible,  and  he  has  been  under  serlons  charge  of 
violation  of  the  law,  and  part  of  his  busineaa  Is  this  business.  I  don't  think  you 
ought  to  draw  a  conclusion  that  because  there  is  no  evidence  of  his  violation  of 
law  in  respect  to  unrelated  lines  as  yet,  that  that  gives  hira  a  clear  bill  of 
health  that  be  ia  to  be  regarded  as  any  other  man  would  be  who  had  not  vio- 
lated the  law.  These  are  pretty  large  assumpUons,  some  of  them,  and  I  of 
course,  answer  them  with  those  assumptions  In  mind. 

The  Chairman.  Yes.  Mr.  Durand,  during  the  course  of  your  testimony  you 
stated  that  it  was  questionable  whether  or  not  the  big  packers  were  as  efficient 
as  the  little  packers.  And  you  cited  some  excerpts  from  statements  by  Mr. 
Armour  and  Mr.  Swift  upon  that  question. 

Mr.  DuKAND.  Yes. 

The  Chairman.  And  by  analogy  reasoned  that  it  would  apply,  or  might  apply, 
to  the  wholesale  grocery  lines? 

Mr.  DuBAND.  Yes. 

The  Chaikman.  If  that  is  true,  and  If  they  are  not  aa  efBclent  as  these  other 
competing  wholesale  grocers,  why  ia  there  any  reaaon  to  fear  a  monoply  upon 
the  part  of  the  packera  In  this  business? 

Mr.  DuEAND.  The  reason  to  fear— thiit  Is  the  fear  of  unfair  practices,  agree- 
ments, combinations  in  restraint  of  trade,  and  the  use  of  their  vast  powers,  ' 
economic,  flnanclai,  to  secure  dominance  even  though  their  efficiency  is  not  so 
great.  I  am  not  saying  that  their  efficlencv  is  not  so  great,  but  I  say  there  is  an 
analogy  that  at  least  raises  the  que-rtlon 

Mr.  Bbled  Would  \ou  also  mclude  their  control  o\er  the  refrigerator  and 
peddler  car  systems? 

Mr.  DuBAND  And  I  would  sai  the  same  thing  as  to  meat  that  If  thev  are 
less  efficient  in  meat  their  growth  coull  nevertheless  be  explained  by  unfair 
practices  agreements  and  combinations 

Mr.  BREEa  Do  you  also  mean  to  m<.lude  their  ontrol  o^er  the  refrigerator 
and  peddler  car  a\ sterns^ 

filr.  Dlband   Yes    that  Is  a  part  of  their  power— their  facilities 

Mr.  Breed  Did  \ou  mean  to  Include  that' 

Mr.  Dukand   I  beg  your  pardon 

Mr.  BaEEn  Did  vm  mean  to  include  their  contnl  o\er  the  refrigerator  and 
peddler  car  systems? 

Mr.  DtBAND  Yes  I  thiuL  the  fact  tl  at  thev  own  some  90  per  cent  of  the 
beef  refngerat  *  cars  is  Important 

The  Chairman  Well  then  Mr  Durand  if  a  court  decree  or  legislation  wa^ 
enacted  which  prohibited  or  efCectheU  cared  for  these  unfair  practices  that 
you  s|)eBk  of  what  objection  If  an^  would  there  he  to  the  packers  going  back 
Into  these  lines' 

Mr.  IKrand  Well  that  has  two  assumption*  If  the\  are  less  efficient  and 
if  a  decree  will  be  formed  nhlch  will  effectivelv  present  thera  from  using  unfair 
practices  and  the  undue  ad\antages — if  \ou  Intlude  those  In  there  then  with 
those  assumptions  no     But  I  ha^e  some  doubt  about  those  assumptiona 

The  Chairman  In  other  words  ^ou  doubt  whether  it  can  be  eltectliety 
done? 

Mr.  DuBAND   I  haie  a  doubt  whether  it  can  be  effectively  done    ves 

The  Chubman  But  if  it  could  be  done — effectlielv  dine — wh\  it  might  be 
all  right  to  let  them  go  back'' 
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Mr.  DcRAND.  That  ia  all  thnt  could  be  done  tinder  those  aesuniptlons.  I  do 
nut  want  to  prevent  the  packen  fnim  doini;  anything  that  they  ran  properly  do, 
and  I  don't  want  to  take  away  from  the  Erowers  or  the  producers  or  any  other 
element  of  the  countrj'.  or  the  conaumerB,  any  adTantage  that  they  ought  to 
have.  ThU  ta  Juxt  luy  Judfnneiit  based  on  the  past  esperlenee  that  It  la  better 
tu  let  this  thluK  stand  as  It  Is. 

The  Chaibmah.  Mr.  Durand,  fn  the  course  of  your  statement  yon  also  cited 
the  amount  of  business  done  In  some  lines  by  these  various  packers,  and  In 
some  Instances  you  used  a  tonnage  basis,  and  in  other  instances  h  dollar  basis. 

Mr.  DiJBAND.  Yes. 

The  CuAutUAN.  Well,  now,  those  are  not  very  easily  compared,  unless  we 
knew  the  value  of  the  commodities  at  the  time  the  statistics  were  gathered. 
And  Isn't  It  a  fact,  in  that  connection,  that  some  of  those  statistics  were  gath- 
ered during  the  time  or  applied  to  a  period  during  the  time  In  which  there  was 
war<  In  Europe,  aud  at  which  time  the  value  and  therefore  the  dollar  statistics 
were  high  In  comparison  to  wliat  the  ordinary  values  or  statistics  baaed  on 
dollars  would  be? 

Mr.  DuBAND.  Yes ;  I  think  there  are  one  or  two  or  three  of  the  instances  ttiat 
I  cited  In  that  large  table  where  the  basis  was  money  sales  and  the  period 
covered.  I  think,  was  1916.  1917,  and  1918,  or  possibly  Ifll."],  1918,  1917,  and 
1918.  Of  course,  In  that  period  prices  were  going  up.  And  I  think  I  mentioned 
as  I  gave  my  testimony  that  the  figures  of  money  sales  were  not  as  reliable  or 
satisfactory  as  those  based  on  tonnage  sales. 

The  Chairman.  The  tonnage  sales  are  the  most  satisfactory? 

Mr.  DuBASD.  Most  of  the  sales  were  tonnage  sales,  except  In  two  or  three 
Instances.  The  flgures  that  I  gave  were  all  that  I  could  find  in  the  report,  as 
I  gave  tliem.  As  1  said,  they  were  rather  spotted  figures  and  spottedly  re- 
ported to  us. 

The  CHAiKMAtf.  Tou  recall  you  also  cited  an  advertisement  by  Armour,  in 
which  he  cited  that  he  handled  a  great  amount  of  foodstuffs,  and  covered  prac- 
tically everything  that  was  needed  for  the  table? 

Mr.  DuxAND.  Not  a  great  amount :  a  great  range. 

The  Ceairuax.  A  great  range,  I  should  say. 

Mr.  Dtjraxd.  Yes ;  of  foodstuffs. 

The  Chairman,  I>oes  that  necessarily  mean  that  be  has  a  control  of  those 

Mr.  DlTBANtt.  Oh,  no. 

The  Chaibuan.  Then  the  fact  that  he  has  a  wide  range  of  business  would 
not  necessarily  mean  a  control  of  those  lines  of  business? 

Mr.  DuBAND.  No;  the  question  of  whether  he  has  a, control  of  those  lines 
would  depend  on  other  factors  and  the  proportions. 

The'CHAiiiUAN.  Well,  would  the  fact  that  he  handles  this  wide  range  ol 
commodities  indicate  his  dominating  the  field  of  food  supply  of  this  country? 

Mr.  DiTRAND.  That  advertisement  was  not  cited,  of  course,  for  any  such  pur- 
pose, or  in  an  attempt  to  show  any  such  idea.  That  advertisement  was  cited 
for  a  different  purpose.  I  think  I  made  clear  In  my  statement  I  did  not 
Intend 

Judge  Hainss  {Interposing)  :  Bearing  on  the  question  of  efficiency,  was  It? 

Mr.  DuBAND.  Bearing  on  the  question  of  attitude  of  the  packer  In  going  into 
these  things  that  Armour's  attitude  was  that  he  was  going  to  furnish  a  com- 
plete line ;  a  complete  service,  I  did  not  mean  to  surest  that,  and  I  did  not 
bring  it  in  in  connection  with  the  unrelated  business  of  the  packers,  or  the 
proportion  they  do,  because  it  does  not  tell  us  anything  about  that.  It  does 
show  the  attitude  of  Armour  that  he  intends  to  furnish  a  complete  line;  that 
he  intends  to  furnish  that  all  over  the  country  and  everywhere;  and  if  lie  so 
Intends  to  furnish  that  all  over  the  country  and  everywhere  it  would  make  him 
a  very  substantial  factor  In  the  trade,  of  course.  If  he  succeeds  in  his  In- 


The  Chairman.  There  really  should  be  no  ob.lectlons  to  the  number  of  lines 
a  man  handles  if  he  handles  them  properly  and  rficlently. 

Mr.  Durand,  There  is  no  obilection,  so  far  as  1  know,  to  the  number  of  lines 
in  itself.    I  did  not  raise  that  question ;  at  least,  I  did  not  intend  to. 

The  Chaibman.  I  believe  you  also  stated  that  it  was  the  practice  of  the  meat 
packers 

Mr.  DuBAND  (Interposing).  May  I  just  add  to  what  I  said  there? 

The  Chaibman.  Surely, 
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Mr.  DVKAND.  Tlie  principle  Is  emphasized — it  was  In  the  Department  of  Jus- 
tice petition — tlie  principle  that  substitutes  for  meat  should  not  be  in  the  same 
bauds  Hs  meat ;  that  there  should  be  preserved  this  competition  iu  commoditiee. 
That  would  come  in  to  affect  ray  auswer  to  your  question. 

The  Chaibmak.  I  ttelleve  you  aiao  stated  that  it  was  the  practice  of  the  meat 
paciierB,  after  they  had  handled  for  a  certain  length  of  time  any  commodities, 
to  go  Into  the  manufacture  of  that  commodity? 

Mr.  DuKAND,  I  thlnlf  there  Is  evidence  of  that ;  yes,  sir. 

Ttie  Chaibuan.  Doesn't  that,  as  a  matter  of  fact,  decrease  tiie  spread  between 
the  producer  and  the  consumer? 

Mr.  DuxAND.  You  mean  the  spread  in  price? 

The  Chaieman.  Yes ;  the  spread  in  price, 

Mr.  DtraAND,  Not  uecessariiy.  It  depends  on  whether  Armour  &  Co,  or  the 
packers  ke^-p  the  profit  or  whether  they  pass  it  on  to  the  consumer  in  tiie  shape 
of  a  lower  price. 

The  CmaibiiIan,  Well,  it  would  decrease  the  number  of  hands  through  which 
it  passed?    , 

Mr,  DvBAND,  Yes;  it  would  decrease  the  number  of  hands  through  which  it 
passed. 

The  Chairman.  And  is  it  reasonable  to  assume  that  everj-  hand  through  which 
it  passes  must  have  a  profit? 

Mr,  DuBAKD.  Yes ;  but  this  whole  question  of  efflciency  that  I  discussed  raises 
the  question  of  whether  one  hand,  even  though  it  is  only  one,  is  not  so  big  that 
its  overhead,  etc.,  makes  it  cost  greater  than  a  smaller  organization  not 
attempting  to  deal  nationally  but  to  deal  locally.  That  Wliole  question  conies  in 
there. 

The  Chairuan.  As  a  matter  of  fact,  do  not  most  of  these  letters  that  you  r^ad 
from  the  wholesale  grocers  this  morning  say  that  competition  was  keen  and  that 
the  packers  sold  lower  than  they  were  selling? 

Mr.  DuEAND.  Selling  tower  tlian  they  were,  yes;  many  o(  them  said  that;  yea, 

The  Chairuan.  So  that  it  would  Indicate,  then  would  it  not,  that  the  goods 
were  going  to  the  retailer,  and  in  theory,  at  least,  to  the  consumer,  at  a  less 

Mr.  Duband.  I  think  all  of  those  statements,  or  many  of  them,  carried  the 
idea — and  T  think  It  is  a  sound  iilea — that  this  is  an  introductory  thing;  a 
thing  that  can  be  expected  while  you  are  getting  hold  of  the  business;  and  when 
Ihey  have  got  hold  of  the  business  then  the  question  of  what  the  real  advantage 
to  the  public  Is  will  be  tested  out. 

The  Chaibman.  Well,  did  not  the  Federal  Trade  Commission,  in  its  report 
on  the  wholesale  marketing  of  foods,  advocate  the  policy  of  the  manufacturer 
distributing  his  goods  so  far  as  possible? 

Mr.  Duband.  1  do  not  remember  that  closely  enough  to  be  able  to  answer, 
Mr.  Galloway.  I  do  not  recall  any  such  recommendations,  but  there  may  have 
been  one  of  that  kind. 

The  Chairman.  I  believe  that  is  ail.    Mr.  Breed,  is  there  an.vthing  you  care 

Mr.  Breed.  Yes. 

Mr.  Durand,  when  did  the  Federal  Trade  Commission  file  its  report  upon  the 
meat  packing  industry? 

Mr.  Duband.  The  report  was  sent  to  the  President  in  the  form  of  a  sum- 
mary, which  is  the  thing  which  Is  printed  in  the  beginning  of  part  1  here,  about 
50  pages,  July  3,  1918, 

Mr,  Breed.  Under  what  authority  of  law  was  that  report  made? 

Mr.  Durand.  Under  one  of  the  paragraphs  of  section  6  of  the  Federal  Trade 
Commission  act  the  President  was  authorized  to  direct  the  Federal  Trade  Com- 
nilsslon  to  make  Inquiries  in  matters  concerning  alleged  violations  of  the 
Sherman  law,  as  I  understand. 

Mr.  Breed.  Was  it  section  (d)  of  section  3  of  the  Federal  Trade  Commission 
act  reading  as  follows: 

'•  Upon  the  direction  of  tlie  President  or  either  House  of  Congress  to  investi- 
gate and  report  the  conditions  relating  to  any  alleged  violations  of  any  anti- 
trust acts  by  any  corporation." 

Mr,  Dt-RASD.  Yes;  tliat  is  the  section.  In  accordance  with  that  section  the 
President  on  February  7, 1917,  directed  the  Federal  Trade  Commission  to  make 
this  investigation. 
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Mr.  Breed.  And  was  this  Investigation  made  with  a  view  to  determining  taj 
alleged  violations  ot  the  antitrust  acts  of  these  Big  Five  meat  packers? 

Mr.  Dttband.  That  was  one  of  the  objects. 

Mr.  Bbeed.  When  did  Attorney  G«nerBl  Palmer  begin  his  proceedings  Id 
equity  which  resulted  in  this  court  decree  of  February  27, 1920? 

Mr.  Di-RAHD.  I  don't  know  ag  I  can 

The  Chaibma^  ( Interposing) .  February  27,  1920.    That  Is  when  be  began  It 

Mr.  DuHAND.  Yes ;  that  la  when  he  began  it. 

Judge  HAinat.  .\nd  that  Is  when  he  ended  it,  too. 

Mr.  DuRASD.  Yes. 

Mr.  Bbeed.  Had  he  received  from  the  Federal  Trade  Commission  thia  fall 
report  at  that  time? 

Mr.  DtTBAMD.  The  full  report  had  been  published  at  that  time  unless  possiWj 
volume  6.  1  nm  not  sure  about  volume  6,  which  was  s  report  furnished  b.v  tbe 
Department  of  Agriculture  on  the  cost  of  production  of  cattle  and  other  slock 
and  the  cost  of  marketing.  I  am  not  sure  of  tbe  date  when  that  volume  ml 
Issued,  hut  except  for  that  all  the  other  volumes  of  the  report  were  issued. 

Mr.  Breed.  Did  the  Attorney  General,  In  other  words,  have  before  him  Ibe 
public  data  and  the  private  data  concerning  which  yon  have  spoken  In  jMi 
testimony  ? 

Mr.  DuKAND.  He  bad  ali  of  the  public  data,  and  I  would  say  substantiill; 
all  of  the  private  data.  We  submitted  to  bim  all  that  our  attorneys,  who  veil 
over  the  flies,  considered  at  all  pertinent  to  the  question,  and  a  vast  amount  of 
material  was  sent  to  him.  Whether  ttie  particular  documents  T  have  read  lo 
you  were  sent  to  him  I  do  not  know. 

Mr.  Breed.  Was  It  at  the  request  of  tbe  Attorney  General  that  this  was  wnt 
to  the  Attorney  General's  office? 

Mr.  DuKAND.  It  is  my  recollection  that  It  was  sent  on  the  initiative  ot  t!u 
commission ;  that  it  was  transmitted  to  bim. 

Mr.  Bbeed.  Is  the  Federal  Trade  Commission  also  engaged  In  ascertainli^ 
violations  of  the  Clayton  Act.  as  well  as  the  Sherman  autitrust  law  autl  the 
Federal  Trade  Commission  act — all  three? 

Mr.  DiTRAKD.  You  mean  as  Us  general  functions? 

Mr.  Breed.  Yps. 

Mr.  EWbakd.  It  is  engaged  In  the  enforcement  of  the'  provisions  of  the  Federal 
Trade  Commission  act  and  the  Clayton  Act.  As  reapetts  the  Sherman  law.  1 
think  it  sometimes  proceeds  to  investigate  and  turn  over  material  to  the  IV 
partnient  of  Justice  in  a  sort  of  flnlshed  form,  so  to  spenk.  In  other  taa^  H 
simply  turns  over  the  allegations  to  the  Department  of  ,Tustice  and  let!:  tie 
Department  of  Justice  investigate.  I  do  not  want  to  let  my  answer  stand  as 
the  law  practice  of  the  commission,  because  I  am  not  on  the  legal  staff  ofllif 
commission,  nnd  I  would  not  be  able  to  say  just  what  their  proceiiure  is  i» 
respects  the  Sherman  law. 

Mr.  Breed.  But  your  Investigation  of  this  subject  was  with  a  view  to  asrer- 
talning  whethor  provisions  of  the  Federal  Trade  Conuuisslon  act  or  tbf 
Clayton  Act  were  violated? 

Mr.  DuHAND.  Yea;  I  think  you  can  read  that  from  the  letter  of  the  President 
directing  the  investigation.  This  letter  really  called  for  an  Inquiry  as  to  viola- 
tions of  the  Shernjan  law  and  violations  of  the  Federal  Trade  Commission  a'i 
and  the  Clayton  Act,  which  are,  I  suppose,  in  a  sense  omendatory  of  the  Slw'- 
man  law. 

Mr.  Breed.  So  that  this  was  the  purpose  of  the  lavestlgation? 

Mr.  DuHAND.  Yes,  sir. 

Mr.  Bheed.  Does  not  the  Clayton  Act,  among  other  things,  made  unlawfa) 
acts  tending  to  substantially  lessen  competition  7 

Mr.  DuRAND.  I  think  that  ie  the  langaage  of  the  act. 

Mr.  Breed.  Does  not  the  Clayton  Act  also  make 

Tbe  Chaibuan  (interposing).  Aren't  those  legal  questions.  Mr.  Breed,  yon 
are  putting  to  this  witness  now? 

Mr.  Breed.  No, 

The  Chairmak.  I  would  like  to  know  why  they  are  not. 

Mr.  Breed.  Because  I  take  IJ;  that  this  department  of  Government  is  anlbor- 
ized  In  the  Federal  Trade  Commission  act  to  investigate  facts  which  would  teo'I 
to  show  those  two  points.  I  am  not.golng  Into  the  law  any  further  than  tho*» 
two.  I>oes  not  the  Clayton  Act  also  make  unlawful  acts  tending  to  create  » 
monopoly  in  any  Hue  of  commerce? 
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Mr,  DUBAND.  Jly  recollection  of  the  law  is  not  very  clear,  Mr.  Breed.  I  seem 
to  recall  language  like  tliat.    You  could,  perhaps,  read  It  better, 

Mr,  Bbebd.  I  refer  to  section  3  of  the  Clayton  Act,  wltli  respect  to  tending  ti> 
substantially  lessen  conipetltiou ;  and  with  respect  to  acts  tending  to  create  a 
monopoly  In  any  line  of  eonimetce,  I  refer  also  to  section  3. 

Now,  what  I  wiah  to  inquire  Is  whether  the  facts  whirti  are  contained  in  this 
report,  and  which  you  have  reported  to  this  committee,  in  your  opinion  are  acts 
which  tend  to  substantially  lessen  competition? 

air.  DuRAKD.  I  am  not  quite  clear  as  to  what  acts  you  are  referring  to,  as  I 
have  diBcuHsed  a  good  many  things, 

Mr.  Bbbed.  Well,  the  various  facts  which  yon  have  presented  here  and  re- 
ferred to  as  part  of  the  report.  Do  I  understand  that  those  are  offered  in  the 
light  of  showing  tacts  which,  if  true,  wonld  sliow  that  the  packers  were  en- 
gaged in  practices  which  would  tend  to  substantially  lessen  competition? 

Mr.  DUBAND.  I  think  that  Is  a  legal  Question,  and  1  am  not  sure  that  I  would 
he  able  to  give  a  very  good  atiswer  to  that. 

Mr.  Breed.  I  will  ask  you  the  same  question,  as  to  whether  the  facts  which 
you  have  offered  to  the  committee  here,  and  which  are  contained  In  these  re- 
ports, are  facts  which,  if  true,  would  lead  one  to  believe  that  the  packers  In 
many  practices,  were  engaged  In  practices  vhich  tended  to  create  a  monopoly  in 
certain  lines  of  commerce? 

Mr,  DcsAND,  I  can  say  that  there  are  In  the  annual  report  of  the  Federal 
Trade  Commission  for  the  fiscal  year  ended  June  30,  1921.  which  has  Just  been 
released,  a  numl>er  of  cases  brought  under  the  Federal  Trade  Commission  act, 
or  the  Cla.vton  Act,  Involving  these  Ave  meat-packing  companies.  There  are 
several  cases,  and  those  are  instances  In  which  the  commission  has  felt  that 
there  was  reason  to  helleve  that  the  law  was  being  violated;  that  is,  the 
Federal  Trade  Commission  act,  or  the  Clayton  Act,  were  whatever  Is  specified 
In  the  particular  -case  concerned.  If  you  wish  I  could  put  Into  the  record  a 
list  of  those  cases  or  I  could  just  Just  refer  generally  to  the  fact  that  at  the 
end  of  this  report,  which  Is  available,  there  are  se\-eral  of  those  cases  listed  as 
pending  cases. 

Mr.  Bbeed.  Well,  the  point  I  want  to  bring  out  before  the  committee  Is ; 
Your  commlss'on  made  an  investigation  ;  how  long  a  per:od  of  time  did  it  cover? 

Mr.  DiniABD.  The  investigation  of  the  meit  industry  proper  covered  from 
July  1,  1917,  to  the  spring  of  1918,  in  which  time  we  began  spending  most  of 
our  time  in  the  preparation  of  tlie  report  on  the  information  which  we  had 
Eathered.  And  from  iliat  time  on  there  was,  during  the  next  year  or  two, 
Information  coming  sporadically  to  the  commission.  Bud  It  was  getting  In- 
formation on  sporadic  parts  of  the  subjects  that  neded  further  study.  But  the 
body  of  the  investigation  was  completed,  as  I  say,  within  about  9  or  10  months 
from  July  1,  1917.  Subsequently  an  inquiry  on  the  marketing  of  perlsliabte 
foods  was  made  during  tlie  summer  and  fall  of  1918,  I  should  think,  perhaps, 
from  August  on  through  to  the  end  of  1918  and  possibly  a  month  or  two  Into 
1919  we  had  men  In  the  field  who  were  investigating  that  subject,  which  resulted 
in  the  report  on  the  wholesale  marketing  of  food. 

Mr,  Breed.  And  this  total  Investigation  covered  not  only  the  operations  of 
the  packers  In  meat  and  meat  food  products,  hut  also,  as  you  have  testified. 
In  connection  with  unrelated  lines  of  business? 

Mr.  DuRAND.  Tea;  a  very  small  proportion  of  the  time  was  Client  on  unrelated 
lines.    The  bulk  of  the  time  was  spent  on  the  other  subjects. 

Mr.  Bbiced.  Now,  I  want  to  come  back  and  ask  you  aga^n  If  you  did  not  say 
that  the  President  of  the  United  States  instructed  you.  or  tlie  commission,  to 
investigate  and  report  upon  any  alleged  violations  of  the  antitrust  acts  by  the 
meat  packers? 

Mr.  DuBAND.  The  best  evidence  of  tliat  is  the  President's  letter,  as  shown 
on  page  391  of  part  1  of  the  report. 

Mr.  Bbeed.  T  believe  the  letter  so  states.  Now,  again,  were  you  not  seek'ng 
tn  this  Investigation  to  find  out  whether  the  operations  of  the  packers  tended 
to  sahstautlally  lessen  competition  in  the  fields  in  which  they  operated? 

Mr.  DuRAHD.  I  should  think  that  was  one  of  our  principal  objects,  as  I  imder- 
stand  the  question. 

Mr.  Breed.  Well,  Isn't  that  one  of  those  that  yon  were  seeking  to  ascertain 
■facts  about? 

Mr,  DtraAND.  We  were  seeking,  certainly,  to  ascertain  whether  there  was  a 
monopoly  or  combination  .in  restraint  of  trade,  and  also  seekng  whether  there 
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were  tendencies  to  lessen  competition  In  the  monj  different  lines  tliat  weie 
engaged  In.  In  those  many  different  lines  that  they  engaged  in  there  was 
room  for  different  kinds  of  conditions  to  be  found.  The  request  of  the  Presi- 
dent specified  that  part,  I  think,  In  this  way,  on  page  392  of  part  1  [reading] : 

"  I  direct  the  commission,  within  the  scope  of  iia  powers,  lo  investigate  and 
report  the  facts  rdatlng  to  the  production,  ownerslilp,  manufacture,  storage, 
and  distribution  of  foodstuffs  and  the  products  or  by-products  arising  from  or 
in  connection  with  their  preparation  and  manufacture;  to  ascertain  the  facts 
bearing  on  alleged  violations  of  the  antitrust  acts,  and  paTticularly  upon  the 
question  whether  there  are  manipulations,  controls,  trusts,  combinations,  con- 
spiracies, or  restraints  of  trade  out  of  haruiony  with  the  law  or  the  public 
Interest. 

"I  atn  aware  that  the  commlKSioii  haa  additional  authority  In  this  field, 
through  the  power  confernsd  upon  it,  to  prevent  certain  persons,  partnerahlpK 
or  corporations  from  usiug  unfair  methods  of  competition  in  commerce.  I 
presume  thet  you  may  see  fit  to  exercise  that  authority,  upon  your  own  ialti*- 
tive,  without  direction  from  me." 

Mr.  BSECD.  Now  then,  it  Is  a  fact  that  your  investigations  during  this  period 
of  a  year  and  a  half  were  to  determine  just  such  facts,  whether  the  operatloni 
of  the  packers  tended  to   lessen,   substantially,   competition ;    whether    thej 
tended  to  create.  In  themselves,  a  monopoly? 
Mr.  Dub  AND,  Yes,  sir 

Mr.  Breed.  And  the  facts  which  are  contained  in  the  reports  of  this  comml»- 
sion,  and  which  were  presented  to  Attorney  General  Palmer  before  he  began 
his  proceeding  have  been,  In  part,  referred  to  and  offered  before  this  com- 
mittee? 

Mr.  DuKAKD.  In  very  small  part;  only  as  respects  unrelatetl  lines  have  we 
put  in  any  Important  portions  of  the  material.  The  bulk  of  the  material  fur- 
Hiahetl  him  had  to  do  with  the  meat  end  of  the  packers'  business. 

Mr.  Breed.  As  a  result  of  tlils  invest! gntl on.  in  any  event,  the  United  Statu, 
by  the  Attorney  General,  brought  Its  petition  in  the  Supreme  Court  for  the 
District  of  Columbia  against  the  Big  Five  meat  pacliers,  in  which  this  decree  of 
the  court  that  we  are  now  considering  was  granted? 

Mt.  DiRAND.  I  think  it  could  be  fairly  said  that  It  was  as  h  result  of  the 
investigation. 

Mr.  BwfED.  And  does  that  petition  charge  that  the  packers 

The  Chaibmas  (Interposing):  The  petition  will  speak  for  itself,  Mr.  Breed. 
Mr.  Bbeed.  Yes;  I  suppose  It  would. 
Judge  Hainek.  You  read  that  Into  the  record. 

Mr.  BsKra).  I  merely  want  to  get  clearly  on  the  record  the  fact  that  this  was 
not  a  quick  or  sudden  proceeding  that  brought  about  these  charges  against  the 
Big  Five  meat  packers,  which  they  consented  to. 

The  Chatbuan.  You  ought  also  to  pnt  Into  the  record  that  there  was  no 
evidence  offered  in  the  court  on  this  petition,  and  that  the  decree  \t^lt  pro- 
vides tliat  it  is  not  an  admission  that  there  has  been  any  violation  of  law,  and 
that  it  is  not  an  adjudication  that  the  law  has  been  v1olate<l. 
Mr.  Breed.  I  suppose  the  entire  record  is  before  the  committee. 
The  CHAtBMAn.  Yes. 

Mr.  Bbeed.  But  I  supposed  the  committee  would  like  to  have  l>nowleilge  of  the 
fact  that  the  petition  was  not  brought— the  action  was  not  brought  by  the  Gov- 
ernment without  a  very  serious  consideration  of  the  qneBtlon  as  to  whether 
there  had  been  a  violation  of  the  antitrust  statutes  of  the  United  States,  as 
there  have  been  some  questions  asked  of  the  witness  along  that  line. 

Mr.  Durand,  did  you  find,  as  a  result  of  this  Investigntion.  that  the  Big  Five 
meat  packers  had  acquired  any  substantial  control  tending  to  lessen  competition 
In  the  cheese  business? 
Mr.  Dtjhand.  Yes ;  I  think  the  report  so  shows. 

Mr.  Bbeed.  Did  you  find  as  a  result  of  tiiose  investigations  that  the  Big  Five 
meat  packers  had  obtained  any  substantial  control  tending  to  lessen  conii>etl- 
tlon  and  create  a  monopoly  In  the  butter  business? 

Mr.  DuBAND.  They  had  acquired  a  very  large  proportion  of  the  butter  bad- 
ness ;  ,ves,  sir. 

Mr,  Breed.  Did  the  proportions  of  business  that  the  Big  Five  meat  pat^oa 
had  acquired  In  those  two  lines  lead  the  commission  to  report  that  they  were 
BufflclMt  to  tend  to  tessoi  competition  and  to  create  a  monopoly  in  those  par- 
ticular lines? 
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Mr.  DURAND.  Well,  I  don't  remember  tlie  exact  language  that  was  used.  I 
will  try  to  And  It.  The  finding  by  the  commlBsion  as  to  a  substantial  lessening 
of  competition  1b  a  pretty  definite  thing,  and  I  would  not  want  to  aay,  without 
consulting  the  record  carefully,  as  to  whether  the  commlsaion's"  report  was 
that  these  activities  and  acquisitions  of  the  packers  substantially  lessened  com- 
petition. Tbey  may  have  put  the  finding  in  those  words,  but  I  can  not  recall 
definitely  about  that,  and  I  do  not  want  to  say ;  but  the  record  will  speak  for 
Itself. 

Mr.  Breed.  About  tending  to  create  a  monopoly? 

Mr.  DuBAND.  I  would  make  the  same  answer, 

Mr,  BsEED.  Does  your  recollection  serve  you  that  the  record  doea  substan- 
tially draw  that  conclusion? 

Mr.  DuBAND.  I  should  think  so ;  yes,  sir. 

Mr,  Bbeed.  Now,  did  you  find  that  the  packers  had  any  substantial  control  of 
the  refrigerator  cars  used  on  the  railroads  of  the  United  States? 

Mr,  DuBAND.  The  refrigerator  cara  used  on  the  railroads  of  the  Vnited 
States  are  of  two  general  classes ;  one  Is  what  they  call  the  brine  tank  cars, 
or  the  beet  refrigerator  car,  and  the  other  is  the  ventilator  car, 

Mr.  Breed.  Now  what  did  they  have  of  the  first? 

Mr.  DuBAND.  Of  the  beef  refrigerator  cars  they  had  91.6  per  cent  of  all  the 
beef  refrigerator  cars  In  the  country. 

Mr.  Bbeed.  And  of  the  ventilator  cars,  what  did  they  have? 

Mr.  DuKAND,  They  had  only  7.2  per  cent.  Nearly  all'  the  ventilator  refrlg- 
erator  cars  were  owned  by  the  railroad  Interests.  Eighty-sis  per  cent  of  the 
ventilator  refrigerator  cars  were  owned  by  the  railroad  Interests.  And  I  think, 
Mr.  Breed,  that,  in  the  consideration  of  the  questions  that  have  come  up  here, 
that  should  be  borne  in  mind,  as  to  whether  the  refrigerator  cars  that  are 
being  talked  about  for  the  distribution  of  some  of  these  fruit  products  are  ven- 
tilator refrigerator  cars  or  are  beef  refrigerator  cars. 

Mr,  Breed,  What  Is  the  difference? 

Mr.  DuBABD,  If  they  are  ventilator  refrigerator  cars,  they  are  not  suitable 
for  handling  beef,  but  are  suitable  for  handling  most  other  commodities;  then 
the  packers  have  only  7  per  cent  of  them,  and  the  railroads  86  per  cent,  and  the 
other  private  linea  have  the  remainder.  Whereas  if  these  are  beef  refrigerator 
cars,  the  packers  have  91.6  per  cent. 

Mr,  Breed,  Well,  the  term  "  peddler  car "  has  been  used  here  quite  fre- 
quently: what  are  tlioae? 

Mr.  DuBAND.  I  think  those  are  the  beef  refrigerator  cars  used  by  the  pack- 
ers to  handle  their  beef  and  groceries. 

Judge  Hainer.  That  was  all  gone  into  fully,  Mr.  Breed, 

Mr.  Breed.  Well,  did  you  find  that  the  packers  have  a  large  percentage  of 
those  beef  peddler  car«  in  which  they  could  pot  both  beef  which  requires  re- 
frigeration and  groceries? 

Mr.  DuRAND.  They  hare  a  very  large  proiwrtlon  of  the  beef  refrigerator 
cars,  which  can  be  used  for  both  of  those  purxH>ses, 

Mr.  Breed.  Did  you  find  that  they  were  putting  those  things  into  those  cars 
and  transporting  them  with  the  beef? 

Mr.  DuRAND.  Yes,  sir. 

Judge  HAinEB.  That  has  been  covered. 

Mr.  Breed.  In  your  opinion,  does  this  posaeaaion  of  this  large  percentage  of 
these  beef  peddler. cars  give  to  the  packers  a  large  advantage  over  other  ship- 
pers In  .connection  with  their  use  in  the  ahlpment  of  unrelated  grocery 
products? 

Mr.  DtmiND.  I  think  it  gives  them  an  advantage ;  yea,  sir. 

Mr.  Breed.  And  is  that  one  of  the  advantages  which  you  feel  la  an  unfair 
advantage,  if  they  are  to  engage,  or  to  be  allowed  to  engage,  in  competition 
with  all  other  people  who  are  in  the  business  of  distributing  groceries  or  un- 
related products? 

Mr.  DuBAND.  My  feeing  Is  that  those  cars  should  be  available  to  all  aa 
common  carriers. 

Mr.  Breed.  Or  else  that  that  railroad  should  furnish  a  like  service  to  all? 
Mr.  Dtjband.  That  Is  what  I  mean  by  my  answer;  that  preferably  the  rail- 
roads should  own  them  and  use  them  and  apply  them  as  a  common  service 
facility — a  common  carrier  facility  to  all  applicants. 

Mr.  Breed.  I  should  like  to  state  right  here  on  the  record,  gentlemen  of  the 
committee,  that  so  far  as  the  wholesale  grocers  are  concerned,  we  personally 
do  not  believe  that  the  refrigerator  beef  car  should  be  taken  away  from  the 
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packers,  as  we  are  confldent  that  bistory  has  shown  that  th«;,  themselves,  raa 
more  efficteDtly  serve  the  people  of  the  United  States  with  fresh  beef  by  own- 
iDK  and  delivering  to  the  ruUro&ds  of  the  United  States  their  beef  In  their 
own  refrigerator  cars ;  and  we  are  not  asking  the  committee,  nor  have  we  ever 
asked  the  Interstute  Commerce  Commission,  to  take  away  from  the  packers 
their  privately  owned  refrigerator  beef  cars  for  the  handling  of  beef  requiring 
refrigeration.  The  only  thing  that  we  do  object  to  la  the  use  by  the  packers 
of  these  refrigerator  peddler  ears  'or  the  purpose  of  transporting  groceries  or 
unrelated  products  not  requiring  refrigeration.  There  has  been  some  con- 
fusion  on  thnt  point  In  the  newspapers  and  public  press.  The  grocers  do  not 
object  to  that.  PerliapB  the  enemies  of  the  grocers  have  tried  to  make  it 
appear  to  the  public  that  they  are  seeking  to  take  away,  or  moving  that  the 
packers  should  bave  taken  away  from  them,  the  right  to  own  and  operate  their 
own  private.  Individual  refrigerator  cars  for  the  handling  of  beef,  but  that  is 
not  the  position  of  the  wholesale  grocers  and  never  has  been. 

Mr.  DiTRAKn.  Blr.  Breed,  I  had  put  in  the  record  of  my  testimony  the  recom- 
mendationa  of  the  Feileral  Trade  Commission  on  that  auhject,  referring  to  Its 
report  on  private  car  tiiies. 

Mr,  BaBED.  Unfortunately  we  would  have  to  disagree  with  the  conclusions 
of  the  Federal  Trade  Commission  on  that  point. 

Mr,  DunAND.  I  Just  wantetl  to  put  it  In  here  that  those  were  your  concln- 
slons  and  that  those  are  our  conclusions  In  the  report 

Mr.  Breed.  I  do  not  want  it  to  appear  that  we  agree  with  yonr  report  In 
that  respect,  because  we  do  not.  Now,  you  do,  however,  believe  that  the  utili- 
zation by  the  packers  of  their  refrigerator  peddler  cars  for  the  transporting 
of  grocery  and  unrelated  products  puts  other  people  who  are  in  beef  lines 
of  business,  dealing  with  unrelated  products,  at  a  disadvantage? 

Mr.  DuBAND.  Tea,  sir. 

Judge  Hainer.  Mr.  Breed,  and  that  is  your  chief  objection  for  not  modify- 
ing the  decree? 

Mr.  Breed.  Well,  I  rather  think,  ns  the  committee  have  phrased  that  several 
times — "  chief  objection  "—that  probably  we  would  say  It  is  the  chief  objec- 
tion, because  we  honestly  know  that  that  Is  the  way  that  they  are  trying  to 
get  Into  competition  with  the  wholesale  grocers,  and  that  la  a  Mund  legal 
objection.  However,  we  also  take  the  further  point  that  the  utilization  of 
this  advantage  enables  them,  with  the  power  of  their  monopoly,  to  get  into 
the  business  la  such  a  large  way  that  we  believe  that  eventually,  as  the  wtt- 
neaaea  have  testified,  that  the  canner,  the  packer,  and  the  jobber  will  suffer, 
and  eventually  be  put  out  of  business,  turning  the  control  of  the  food-product 
business  of  the  United  States  over  to  the  meat  packer.  We  also  believe  this 
will  eventually  be  to  the  Injury  of  the  consumer. 

Now,  the  chairman  phrased  a  question  to  you  somewhat  along  these  lines, 
"  Do  you  believe  in  the  proposition  of  shutting  out  one  line  of  distribution, 
leaving  only  one  there?  "  I  do  not  think  he  meant  to  state  the  question  quite 
so  broadly.  But  let  me  ask  you  If  the  wholesale  grocer  is  the  only  means  of 
distributing  food  products  In  the  United  States,  other  than  the  packer?  What 
do  you  say  about  the  chain-store  system;  Is  not  that  a  means  of  distribution? 

Mr.  DuBAND.  Yes,  sir. 

Mr.  Bbeed,  And  what  do  you  say  about  the  mail-order  bouse? 

Mr.  DuBAND.  That  also  is  a  means  of  distribution. 

Mr.  Bbeed.  What  do  you  say  about  the  department-store  method  of  buying 
and  distributing? 

Mr.  DuBANO.    I  don't  know  in  detail  regarding  from  whom  lie  department 

Mr.  Bbeed.  What  do  you  aay  about  the  many  manufacturers  who  pack  prod- 
ucts known  in  the  trade  generally  as  specialty  manufacturers,  who  distribute 
their  own  products  direct  to  the  retailer;  isn't  that  another  form  of  distri- 
bution, and  a  very  Important  system  ot  distribution  of  food  products? 

Mr.  DuBAND.  I  don't  know  the  extent  of  that.  I  understand  that  there  are 
such  specialty  manufacturers  who  do  distribute  direct. 

Mr.  Breed.  So  that  if  the  packer  is  not  allowed  to  distribute  In  his  refriger- 
ator cars,  under  the  terms  of  this  decree,  unrelated  grocery  products,  there  will 
still  be  left  all  the  other  methods  of  distribution  that  have  existed  for  many 
years,  will  there  not? 

Mr.  DUEA^D.  Yes ;  and  I  think  one  method  is  growing  up  to  a  certain  extmt. 
and  that  Is  a  kind  of  a  cooperative  purchase  and  distribution,  and  that  that  ll 
a  method  which  will  be  avaUabla. 
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Mr.  Breed.  In  connection  with  competition  betweeo  tlie  paclter  and  any  of 
these  other  systems  of  dlstrlbutioD  you  have  referred  to,  would  the  ownership 
of  these  refrigerator  peddler  cars  and  this  vast  service  be  of  disadvantage  to 
all  these  other  people  v.ho  are  in  this  business  of  distributing  unrelated 
products? 

Mr.  DUB4KD.  I  think  there  is  no  other  group  of  them,  or  no  other  system  of 
distribution  which  has  the  control  of  the  refrigerator  cars  that  the  five  packers 
have,  or  that  have  anywhere  near  the  elaborate  system  of  branch  bouses  which 
tbey  have. 

Mr.  Breed.  ¥ou  were  also  asked  one  question  as  to  whether  this  restriction  . 
should  apply  to  all  in  the  same  class.    I  think  that  was  the  chairman's  ques- 
tion.   I  would  like. to  ask  you  if  you  know  of  any  other  Interests  In  the  food 
business  that  is  in  the  same  class  with  the  packers? 

Mr.  DuBAND.  I  don't  know  just  how  you  mean  by  "In  the  same  class."  I 
think  they  have  a  prominence  that  no  other  class  has  achieved. 

Mr.  Bkeed.  Now,  you  were  also  asked  by  the  chairman,  or  Judge  Hainer, 
something  about  the  eftect  of  this  decree  putting  tjie  packers  out  of  this  busi- 
ness of  distributiug  unrelated  products  and  whether  it  did  not  tend  to  lessen 
competition.  What  can  you  say  with  respect  to  your  opinion  if  the  decree  is 
opened  and  the  packers  are  allowed  to  corae  back  into  the  system  of  distribu- 
tion, especially  the  effect  in  the  future  upon  competition  in  these  unrelated 

Mr.  DuRAND.  I  think  that  would  lessen  comx>etltlon  in  the  long  run. 

Mr.  Ebbed.  In  other  words,  is  It  your  opinion  that  If  tjie  decree  were  opened 
that  In  the  long  run  competition  would  be  lessened  by  allowing  the  packer  to 
come  back  into  the  manufacture,  sale,  and  distribution  of  food  products? 

Mr.  DuBAKD.  Of  these  unrelated  food  products? 

Mr.  BsEED.  Yes. 

Mr.  DiniAND.  Tes;  I  think  tbat  the  tendency  would  be  for  a  monopoly  to 
develop  in  the  course  of  not  a  great  many  years. 

Mr.  Bbeed.  And  why  would  it  tend  to  lessen  competition.  In  your  opinion? 

Mr.  DOBAMD.  Well,  Just  as  a  layman,  I  feel  that  If  the  packers  should  acquire 
a  large  proportion  of  the  business  the  other  competitors  would  not  be  there; 
they  would  be  pushed  out,  or  they  would  drop  out,  or  be  bought  up;  they 
Mould  not  be  there,  and  there  would  be  fewer  Interests  ofCering  goods  to  the 
imblic,  the  retail  In  this  case,  than  there  now  are. 

Mr.  Bbeed.  And  your  opinion  as  to  whether  that  would  happen,  as  I  under- 
stand. Is  based  upon  your  historical  study  of  the  development  of  the  packers 
li.  other  lines  of  business? 

Mr.  DuEAND.  Yes;  pins  the  fact  that  there  are  complaints  of  unfair  prac- 
tices—untested  and  unproven  complaints— but  complaints  of  unfair  practices  in 
tlieae  very  lines. 

Mr.  Bebed.  I  think  that  is  all. 

The  Cmaibman.  Senator  Smith,  do  yon  care  to  ask  anything? 

Mr.  SwrrH.  Just  ft  very  few  questions  I  wish  to  ask  the  witness.  I  would 
be  glad  to  state  for  the  record,  for  myself,  before  I  ask  anything,  that  while 
1  regard  the  peddler  car  as  an  important  factor  In  the  power  of  the  packers  to 
bring  about  monopoly,  that  I  am  thoroughly  convinced  that  If  the  peddler  car 
were  eliminated,  their  reentry  into  these  unrelated  lines  would  be  a  menace, 
antl  would  still  bring  about  a  monopoly  on  their  part. 

Mr.  Bbeed.  I  agree  with  you.  Senator  Smith. 

Mr.  SitrrH.  Kow,  Mr.  Durand,  to  whom  did  you  make  your  report— the  Fed- 
eral Trade  Conunlssion  make  its  report— first  on  this  subject? 

Mr.  DuBAitD.  Our  report,  Senator,  was  made  to  the  President  of  the  United 
States,  he  having  directed  the  Investigation. 

Mr.  Smith.  To  whom  did  he  send  it? 

Mr.  Durand.  He  transmitted  the  report  to  the  Senate  and  the  House  of  Rep- 
resentatives.   Whether  he  transmitted  it  to  anybody  else,  I  do  not  know. 

Mr.  Smith.  Vou  don't  know  that  he  sent  It  to  the  Attorney  General? 

Mr.  Durand.  I  would  not  have  knowledge  of  that. 

Mr.  Smith.  Do  you  know  of  the  length  of  time  the  Attorney  General  had  it 
before  February  27.  1920,  when  this  decree  was  taken? 

Wr.  Durand.  The  Attorney  General  had  the  published  reports  that  were 
issned  from  time  to  time  before  that  period,  aa  soon  as  they  were  issned,  and 
Iiad  a  number  of  instances — In  some  Instances,  at  least,  be  had  the  preliminary 
galleys  or  sheets  of  the  report  before  It  was  released  for  publication;  before 
It  -was  generally  released. 
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Air.  SuiTH.  Tlien  the  Attorney  Qeneral  had  liad  these  reports  for  several 
months  before  this  decree  wna  entered  1 

Mr.  Hi-RAND.  He  had  had  the  bulk  of  the  do<nini«itary  evidence,  other  than 
the  publfahed  reports,  which  was  a  very  large  bulk,  from  some  time,  I  should 
ea.v,  In  the  latter  part  of  1918,  or  at  least  early  in  1019. 

Mr.  SuiTH.  For  nearly  12  months,  then? 

Mr.  DvBAND.  I  should  think  on  February  27. 1920,  he  had  had  the  material— 
the  documentary  material— for  more  than  12  months. 

Hr.  Smith.  Is  It  not  true  that  the  purpow  of  the  Department  of  Justice  to 
'file  this  hill  and  take  this  decree  bail  been  public  for  sevemi  weeks  before  it 
was  (lone? 

Mr.  Di-BAND,  I  think  It  wna  made  public  some  time  In  December,  1918,  Sena- 
tor, In  a  public  announcement. 

Mr.  Smith.  Did  not  the  Attorney  General  go  before  a  committee  of  Congress 
and  discuss  it  i  either  the  Commmlttee  of  Agriculture  of  the  House  or  the  Com- 
mittee of  Asriculture  of  the  Senate,  or  both,  several  weeks  prior  to  the  filing 
of  the  bill  and  the  taking  of  the  decree? 

Mr.  Di'KAMn,  I  think  so. 

Mr.  Breed.  It  was  more  than  several  weeks.  Senator  Smith ;  it  was  on  Janu- 
arj-  7.  I  Ibink. 

Mr.  Smith.  January  7,  and  the  decree  was  taken  February  277 

Mr.  I>i-KAND.  Yes ;  I  think  tbat  Is  right. 

Mr.  Smith.  And  the  whole  subject  was  In  no  sense  a  secret  movement,  bui 
was  made  public  before  It  was  done? 

Mr.  DuRAND.  Yes ;  it  was  made  public,  I  should  say,  probably  two  months  be- 
fore It  WHS  done ;  probably  more  than  two  months. 

Mr,  SuiTH.  As  a  rosult  of  your  entire  study  of  this  question,  Is  it  true  tbat 
you  fear  tbat  this  decree,  if  It  is  modified,  and  the  packers  were  permitted  to 
lio  into  the  handling  of  unrelated  proiiucts,  as  they  are  termed  In  the  decree, 
that  they  would  break  down  competition  and  bring  about  substantially  the  same 
monopolistic  control  that  they  have  of  the  products  they  handle? 

Mr,  DrBAND.  I  think  that  would  be  the  ultimate  result. 

Mr.  Smith.  I  haven't  any  further  questions. 

The  Chaibuan.  Mr.  Stevens,  do  you  care  to  Inquire? 

Mr.  Ste\-ens.  The  ground  has  been  pretty  well  covered  by  Mr.  Breed  and 
Senator  Smith,  but  one  or  two  points,  I  think,  have  not  been  Inquired  of  con- 
cerning your  statement,  Sir.  Durand.  I  think  you  stated  on  Monday  tbat  tlie 
packers.  Swift  &  Co.  In  particular,  had  shown  a  large  decrease  In  certain  canned 
goods;  for  Instance,  In  peas.  I  think  you  stated  there  was  93  per  cent  decrease 
In  the  business. 

Mr.  DfRAND.  There  were  certainly  three  or  four  Items  of  canned  goods,  in 
which  there  were  sut«tantlal  decreases,  and  one,  I  remember,  was  about  93  pfr 

Mr.  Stbi-ens.  And  Libby,  JlcNelll  &  Llbby  showed  a  decrease  In  the  vinegar 
business,  I  beliete? 

Mr.  Di:band.  I  think  so ;  yes. 

Mr.  Stevens.  And  I  believe  you  stated  also  that  yon  did  not  know  why  there 
was  such  a  decrease? 

Mr.  DvHAKD.  No;  it  never  had  come  to  my  attention  before,  and  I  had  no  In- 
formation on  that  subject, 

Mr.  Stei'ens.  Tbat  Is  what  I  wanted  to  ask  you  about  Do  you  know  any- 
thing about  a  concern  called  the  Emery  Food  Co.? 

filr.  Dl-bano,  Yes,  sir. 

Mr.  Stevens.  What  is  that  organization? 

Mr.  Di-BAKD.  As  I  recall,  that  is  a  trade  name  for  Swift  &  Co.  I  can  verlfic 
that  very  soon,  Tlie  Emery  Food  Co.,  I  find,  Is  listed  on  page  311  of  Part  I  ot 
the  report  as  a  Swift  sale  company,  with  Its  headquarters  at  Chicago.  III. ;  it 
has  voting  stock  of  SIO,000,  and  that  100  per  cent  of  that  is  owned  by  Libby. 
McNeill  &  Llbby,  of  Maine,  in  which  Swift  &  Co.  own,  or  at  that  time  owned,  99.8 
per  cent.  The  Emery  Food  Co.  has  conducted  a  brokerage  business  in  canned 
goods  since  February,  1917.  Libby,  McNeill  &  Libby  cans  certain  products  un- 
der the  trade  name  of  Emery  Food  Co. 

There  is  also  here,  I  notice  In  this  list,  a  company  called  Eraery  Provision  Co. 
That  company  appears  on  page  315  of  Fart  1  of  the  report,  and  its  address  Is 
given  as  Chicago,  111.,  and  It  is  said  to  have  $10,000  of  voting  stock,  and  that  It  is 
a  trade  name  of  Llbby,  McNeill  &  Libby.  And  a  footnote  on  tbat  reads  as 
follows.    [Reading ;  ] 
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"  Swift  &  Qo.  reported  June  8,  1918:  '  We  espect  to  dissolve  this  corporation 
very  shorOy.'    One  hundred  per  cent  owned  by  Libby,  McNeill  &  Libby." 

Mr.  Stevens.  E>o  you  know,  Mr.  Durand.  whether  or  not  the  Emery  Food  Co. 
is  practically  one  or  two  men  who  are  tn  Libby,  McNeill  &  Libby's  office,  and 
"ho  purchase  inferior  or  lower  grades  of  canned  goods? 

Mr.  DUBAND.  I  know  nothlne  aiM>ut  the  operations  of  the  company  other  than 
wliat  I  read  here.  Mr.  Stevens. 

Mr,  Stevens,  Did  your  in  relitigation  show  when  It  was  that  Swift  &  Co. 
turned  over  to  Libby,  McNeill  &  Libby  the  canned  foods  business  and  other 
allied  articles! 

Mr.  DuBANO.  No,  sir;  I  don't  think  it  did. 

Mr.  Stevens.  As  to  the  existence  of  the  Emery  Food  Co,  and  Its  alliance  with 
Swift  &  Go.,  what  do  you  say  as  to  tlie  probable  reason  for  showing  the  de- 
crease in  canned  goods  being  that  this  business  was  turned  over  to  the  Emery 
Food  Co.  by  Libby,  McNeill  &  Libby? 

Mr.  DcoAND.  Well,  I  would  not  know  at  all  about  that,  Mr.  Stevens. 

Mr.  Stevens.  That  Is  all. 

.Mr.  Bbbbd.  I  would  like  to  ask  Just  one  more  question.  Did  your  lovestiga- 
tions  show  whether  the  Big  Five- packers  did  business  in  food  lines  under  the 
names  of  various  corporations  which  did  not  show  their  ownership  in  any  o( 
the  Big  Five? 

Mr.  Durand.  That  Is,  where  the  name  Itself  did  not  indicate  that  they  were 
Big  Five  companies? 

Mr.  BacBD.  Yes. 

Mr.  DtTBAND,  Yes ;  and  I  arranged  to  present  to  the  committee  a  list  of  those 
corporations  and  to  give  the  stock  interest  in  them  classified  to  show  whether 
they  were  corporate  defendants  or  individual  defendants  or  packer  defendants 
that  were  not  defendants  in  this  case. 

Mr.  Bkeed.  Have  you  done  that? 

Mr.  DuBAND.  I  have  not  as  yet,  Mr.  Breed.  You  will  And  those  companies 
listed  in  Part  IV  here  in  some  of  these  extensive  exhibits  at  the  end,  when; 
the  names  of  companies  are  given,  together  with  the  products  which  they  re- 
ported to  us  that  they  were  handling. 

Mr.  Breed.  Is  that  to  go  into  the  record? 

The  Chairman.  He  is  going  to  file  it  later  with  us. 

Mr.  Bbeed.  Then  I  would  like  to  ask  if  you  found  that  was  one  at  the 
methods  of  doing  business  which  they  adopted,  namely,  through  acquirement 
of  various  canning  establishments,  food  businesses,  wholesale  businesses,  so 
that  the  public  would  not  know  that  they  were  dealing  with  or  buying  from  or 
through  the  packers  themselves  V 

Mr.  DuBAND.  I  dont  know  that  I  recall  at  this-tlme  any  specific  instance  of 
that  as  respects  canned  goods  or  these  particular  lines  here.  I  think  there 
were  a  number  of  lostances  of  that  character  in  the  varions  lines  that  the 
packers  were  handling  in  this  report  that  I  was  Just  reading  from,  as  the 
Emery  Food  Co.,  I  think,  have  the  names  of  some  574  corporations  that  the 
five  packers  are  interested  in.  either  controlling  or  a  minority  interest  or  an 
interest  of  an  unknown  extent;  and  many  of  those  I  would  not  know  to  what 
extent  the  public  was  aware  of  the  connection.  I  would  say,  however,  that  ' 
there  have  been  several  instances  which  have  been  brought  before  the  Federal 
Trade  Commission  aa  complaints  or  applications  for  complalots — that  is  what 
thy  are — applications  for  complaint  on  this  question  of  the  packers  maintain. 
ing  bogus  independents.  I  believe  that  all  of  those  cases  are  to  be  certified 
over  to  your  department.  Judge  Hainer. 

Mr,  Breed.  Did  you  find  that  any  one  of  the  packers  owned  a  wholesale . 
grocery  house  known  as  Auatln-Nichols  &  Co.,  of  Chicago,  New  York,  and 
elsewhere? 

Mr.  DuBAND.  Well,  the  Austin -Nichols  case  is  one  of  those  before  the  Fed- 
eral Trade  Commission  in  a  complaint  pending—that  is,  in  this  annual  report 
that  I  referred  to  a  short  time  ago,  page  141  of  the  annual  report  for  1921, 

Mr.  Bbeed.  That  corporation,  a  wholesale  grocery  house,  was  acquired  by 
Wilson,  was  it  not? 

Mr.  DuBAND.  These  are  the  circumstances  as  tbey  appear  here.     [Reading:] 

"  Complaint  No.  745.  Federal  Trade  -Commission  v.  Austin,  Nichols  &  Co. 
(Inc.)  (Virginia).  Charge:  That  Austin,  Nichols  &  Co.  (Inc.)  entered  into 
an  agreement  with  Witeon  &  Co.  (Inc.)  for  the  acquisition  of  the  Wilson  & 
Co.  (Whiteland,  Ind.)  vegetable  canning  plant  and  control  of  the  Fame  Can- 
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nlng  Oo.  and  Wilson  Fisheries  Co.  in  anticipation  of  a  consent  decree  T«stilt- 
ing  from  ttae  prosecution  of  a  autt  in  eqalty  bronght  by  the  Attorney  G«nerat 
of  the  United  States,  by  which  decree  WIlHon  &  Co.  (Inc.)  were  perpetually 
enjoined  from  engaging  in  business  unrelated  to  the  meat-packing  industry. 
The  respondent,  incorporated  to  efflfect  the  consolidation  of  all  the  properties, 
now  holds  control  thereof  and  is  chariml  wltli  the  suppressing  of  competition. 
tending  to  create  a  monopoly  In  the  grocery  and  food  product  business  in 
alleged  violation  of  section  7  of  the  Olnyton  Act.  Status :  This  proceeding  is 
at  issue  npon  the  complaint  of  the  commlsMion  end  the  answer  of  the  re- 
spondent." 

Mr.  Breed.  Did  yon  find  that  any  one  of  the  packers  had  acquired  the 
BnfFalo  Cereal  Co.  and  started  into  that  line  of  business? 

Mr.  DuBANn.  The  Buffalo  Cereal  Co.  was  acquired  by  the  Armour  Grain  Co., 
IC  I  recall  correctly,  and  that  can  be  verilled,  In  the  list  of  companies  owned 
by  the  packers. 

Mr.  Bkkbd.  Did  you  find  that  any  one  of  the  packers  had  acquired  the  com- 
pany known  as  the  Llewellyn  Bean  Co.,  of  Michigan? 

Mr  .DuraMd.  The  Llewellyn  Bean  Co.  was  at  one  time  controlled  by  Armour 
&  Co.  It  appears  in  this  list,  I  want  to  say.  of  course,  that  my  Information  is 
no  later  than  the  Information  reported  to  the  commis^on  at  the  time  of  its 
Investigation.  The  Llewellyn  Benn  Co.  appears  in  here  as  No.  334.  on  page  307. 
shown  as  51  per  cent  owned  by  Armour  &  Co.  I  have  some  vague  Impression 
that  that  company  has  since  changed  hanils  to  some  extent ;  some  change  has 
come  about  In  Its  ownership. 

The  Chaibmaki.  is  there  anything  further? 

Mr.  Breed.  No.  sir. 

The  Chairuan.  Mr.  Daily,  Is  there  anything? 

Mr.  Daily.  Ko  questions. 

The  Chairman.  Mr.  Campbell? 

Mr.  CAMPBBtL.  One  or  two  questions.  I  have  been  very  ranch  interested  in 
this  question  of  monopoly,  and  I  wanted  to  ask  what  proof  have  you  of  their 
monopoly  in  meats  that  has  been  spoken  of  several  times. 

The  Chairman.  We  have  agreed,  Mr.  CamplwII.  that  we  would  not  go  Into 
the  meat  question.  We  would  permit  him  to  assume  for  the  purposes  of  the 
at^iment,  that  he  had  proof  of  that,  without  going  Into  a  discussion  If  there  was 
proof  or  not 

Mr.  Campbell.  The  only  thing  I  wanted  to  bring  up  Is,  that  he  assumed 
there  was  a  monopoly  in  the  meat  business,  and  the  question  in  my  mind  is 
whether  he  led  up  from  that  to  the  fact  that  they  would  monopolize  some  other 
line.    It  seems  to  me  a  false  assumption,  unless  he  has  proof  of  It. 

The  Chaibmak.  We  are  not  going  into  the  question  of  meats,  and  we  have 
kept  away  from  It  as  much  as  we  could,  and  we  only  permitted  him  to  assume 
that,  as  Mr.  Durand  knows  for  the  purpose  of  answering  questions. 

Mr.  Camprfxl.  I  noticed  one  or  two  of  the  attorneys  appear  to  hold  up  that 
allegation  although  you  have  reserved  It,  and  have  stated  it  should  not  be 
considered  as  evidence. 

Mr.  Di-BAND.  May  I  say  that  this  raised  just  the  point  that  I  feared  would  be 
■  raised  in  your  not  going  into  that  question ;  that  some  one  would  raise  the  point 
that  Mr.  Campbell  has  raised,  that  there  Is  no  proof  of  combination  among  those 
3ve  packers. 

The  Chahiman.  We  are  not  going  into  the  meat  question,  because  it  Is  too  big 
a  question. 

Mr.  DvBAND,  I  understood  the  ruling  of  the  committee,  and  as  we  were  talking 
off  tile  record  last  night  at  the  close  of  the  meeting,  I  mentioned  Mr.  Campbell's 
testimony  to  that  effect,  and  I  think  it  was  the  Impression  of  the  committee 
that  Mr.  Campbell  Intended  to  mate  that  statement,  that  In  the  absence  of  proof 
of  the  combination  of  the  five  packers,  It  applied  to  unrelated  lines.  He  seems 
now  to  attempt  the  Impression  that  there  is  no  proof  of  combination  in  the 
meat  lines. 

The  Chairman.  I  do  not  recall  Mr.  Campbell  stating  that  there  was  no  proof 
of  combination  In  meats,  but  he  did  state  there  was  none  as  to  the  others. 

Mr.  Campbell.  The  only  thing  that  Interested  me  was  that  I  attended  a  meet- 
ing of  the  Committee  on  Agriculture  of  the  House  of  Representatives  last 
spring,  and  while  I  was  there  the  ststement  was  made,  and  it  Is  unrefuted, 
that  only  37  per  cent  of  the  kill  was  made  by  the  five  packers,  and  only  7  pet 
cent  by  Swift,  and 
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The  Chairmak  (Interposing).  That  leads  to  a  discussion  of  whether  we  are 
talking  of  animals  slnuKhtered  for  iuterstate  ase,  and  there  artt  a  number  of 
questions  that  vrill  arise  there. 

Ml-.  DUR&ND.  If  Mr.  Campbell  bad  attended  the  other  hearings  up  there  he 
would  bave  heard  the  refutation  of  that  statement. 

Mr.  Caupbeu..  Mr.  Chairniau,  I  hnve  some  other  questions  outside  of  that 
entirely. 

Mr.  DuBAND.  J  would  state,  with  the  commlsaion  put  in  the  position  of  not 
putting  In  any  proof  of  its  contention,  that  this  contention  ouKht  not  to  be  chal- 
lenged by  other  witnesses.  1  tlilnk,  in  otlicr  words,  (t  would  be  proper  for  Mr. 
Ctiuipbell  to  say  that  he  would  withdraw  that  statement  that  tliere  Is  no  proof 
of  combination  among  the  live  packers  in  their  meat  business  iu  view  of  the 
fact  that  the  committee  does  not  wish  me  to  take  the  time  to  go  into  establish- 
ing what  we  believe  to  be  the  fact  with  reference  to  tliat. 

The  Chauman.  1  think.  Mr.  Durand,  that  Mr.  Campbell  may  let  hts  state- 
ment remain  that  there  is  no  proof — which  is  no  more  than  his  opinion — as  you 
have  given  your  opinion  that  tliere  is  proof. 

Mr.  Dl'sand.  But  I  think,  Mr.  Chairman,  i  have  much  more  behind  my  opin- 
ion than  Mr.  Campbell  can  marshal  behind  his.  And  if  it  is  going  to  have  any 
weight  with  your  committee,  I  tblnk  we  ought  to  be  on  all  fours. 

The  Chaibman.  We  are  not  going  into  the  meat  business  any  further.  Let  us 
quit  discussing  tL    Go  ahead  with  your  questions,  Mr.  Campb^l. 

Mr.  Caupseli_  I  understand  Mr.  Durand  said^ln  fact,  I  have  the  transcript, 
puse  2279,  in  which  the  statement  Is  made  [reading] : 

"  There  was  in  the  report  of  the  case,  so  far  as  has  been  developed,  no  proof 
that  auy  of  tbe  officers  or  directors  of  the  company  were  agents  of  Armour  & 
Co. ;  beetles,  tliree  of  the  four  alleged  agents  of  Armour  &  Co.  have  been  removed 
or  have  resigned,  as  a  matter  of  fact,  from  the  board  of  directors." 

I  want  to  know  upon  what  facts  or  by  what  right  Mr.  "Durand  should  write 
such  a  statement  into  the  record.  I  deny  that  there  were  ever  an.y  agents  of 
Armour  &  Co.  ever  on  the  board  of  directors  of  the  California  Cooperative  Can- 
neries. 

Mr.  DuBANu.  The  statement  lihouUl  not  rea<l  that  tliere  were  any  agents ;  it 
WHS  intended  to  refer  entirely  to  the  alleged  agwts. 

Mr.  Caupduxl.  You  realiKe— — - 

Mr.  DuBAND  (interposing).  I  think  1  said  that  the  allegation  was  that  certain 
of  those  gentlemen  were  agents.  As  I  tried  to  state  in  that  statement,  there 
wiia  no  proof  that  they  were  agents ;  and,  in  any  case,  the  gentleman  against 
whom  the  charge  was  made  hud  resigned  from  the  board  of  directors,  so  that 
«un  Himply  a  reason  why  the  Federal  Trade  Commission  should  not  go  further 
into  the  question.  1  was  trying  to  state  that  to  help  Mr.  Campbell  out  as 
much  as  possible. 

Mr.  c  *>""■"'■.  1  will  try  to  help  you  In.  There  were  never  agents  or 
nlleged  agents  of  Armour  &  Co.  on  the  board  of  directors,  and  none  resigned. 
None  ever  resigned  except  Mr.  -Tames  Ma<llson,  who  was  shortly  before  that 
the  head  of  the  California  Associated  Raisin  Co.  So  I  think  it  Is  quite  dam- 
afdng  to  have  such  statements  written  into  the  record.  I  would  like  to  have 
that  statement  corrected  by  you  or  the  Federal  Trade  Commission. 

Mr.  DvaAKO,  Mr.  Chairutan,  I  read  the  statement  here  on  these  cases,  ex- 
plaining that  the  commission  was  always  cautious  about  giving  out  any  pub- 
licity in  a  case  on  the  application  for  a  complaint  which  was  dismissed  for 
tlie  very  reason  that  it  does  not  desire  to  hurt  or  injure  anyone  by  such  alle- 
gations as  may  have  been  before  It.  But  the  request  was  made  of  the  com- 
mission that  It  should  state  the  facts  as  to  this  case,  and  the  commission 
authorized  me  to  make  the  statement  that  I  read. 

r^ow,  If  Mr.  Campbell  de^^ires  that  there  should  be  more  information,  or  a 
correction  If  there  Is  anything  wrong  thei-e.  I  would  be  very  glad  If  the  com- 
mittee would  have  roe  ask  the  Federal  Trade  Commission,  or  direct  me  to  ask 
the  Federal  Trade  Commission,  for  such  further  facts  as  may  be  desired.  I 
ttiluk  I  expressed  at  the  time  we  were  talking  that  over  tliat  the  commission 
would  probablj'  be  glad  to  place  that  whole  record  at  the  disposal  of  the  com- 
mittee. 

The  Chaibuan.  Perhaps  we  can  end  that  question  in  this  way:  Did  you 
find  or  Is  there  any  proof 

Mr.  DusAKD  (interposing).  I  can  not  speak  for  that,  because  I  am  not  suffi- 
ciently familiar  with  that  case,  and  If  I  were  I  would  not  feel  at  liberty,  except 
as  the  commission  authorlied  it,  because  of  this  rule  that  Is  Intended  for  th" 
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protection  of  those  who  are  complained  aEalnat.  I  want  to  aasure  Mr.  Cainp- 
bell  there  Is  no  dispoeitlon  to  60  any  injury,  and  U  there  is  anything  wrong 
I  am  sure  It  would  l>e  the  diepoBltlon  of  the  commission  to  correct  It. 

Mr.  Campbell.  I  am  glad  to  hear  tJiat. 

Mr.  Surra.  As  I  remember,  Mr.  Durand  was  reading  the  matter  from  the 
petition. 

Mr.  Caufbeli-  But  the  conclusion  is  that  hecause  these  alleged  agents  were 
removed  from  the  board  of  directors  the  case  was  dismissed. 

Mr.  DuHARD.  I  think  the  point  that  was  l>elng  made  here  was  simply  that 
the  complaint  having  come  in.  and  the  complaint  having  been  withdrawn,  and 
certain  things  having  happened,  there  waa  no  occasion  to  go  further  with  ii. 

The  CHAikuAH.  Mr.  Durand,  would  you  Just  ascertain,  then,  whether  joUt 
record  ^owed  that  three  or  four  who  ware  alleged  to  be  agents  of  Axmonr  i 
Co.  did   resign? 

Mr.  Durand.  Tea ;  I  will  look  that  matter  up. 

The  Chatbuan.  And  you  can  answer  that  In  the  morning.  Is  there  anything 
further,  Mr.  Campbell? 

Mr.  CAHroELL.  That  Is  all  I  want — that  record  clear. 

Mr.  DuBAND.  We  also  want  It  clear. 

The  Chaibuait.  We  will  now  adjourn  until  to-morrow  morning  at  11  o'riorfc,    | 
at  which  time  we  will  hear  Mr.  Oasfelll. 

(Whereupon,  at  4.40  p.  m.,  the  committee  adjourned  to  meet  to-morrow, 
Thursday,  December  15.  1921.  at  11  o'clock  a.  m.) 

Thursdat.  Decembeb  l-'S.  19S1. 

The  pommlttee  met  at  11  o'clock  a.  m.  In  room  704.  Department  of  Commerw. 
pursuant  to  adjournment  on  yesterday.  Hon.  Herman  J.  Gallowiiy  (chairoianl 
presiding. 

The  Ch.\ibma?i,  We  will  come  to  order, 

Mr.  Smith.  Mr.  Chairman.  I  have  a  letter  from  Mr.  Stiren.  who  reprewnied 
Mr.  Wood.  In  which  he  states  the  reporter  Incorrectly  reported  him  as  nslng  the 
word  "  you  "  that  might  have  been  supposed  to  apply  to  the  committee,  when 
he  was  referring  to  Mr.  Gray,  and  he  thinks  he  used  the  word  "he."  >'ow. 
evidently  he  did  say  "  he  "  when  he  meant  him,  so  its  seems  but  ttie  proper 
thing  to  flo  would  be  to  print  his  letter  In  the  record,  which  pnts  him  rlEhi- 
Now.  I  want  to  any  that  I  took  him  off  and  expressed  to  him  my  regret  ii 
the  attitude  he  occupied,  and  he  could  not  understand  it ;  he  thought  that  he 
said  "he"  and  did  not  nnderstand  that  looking  at  Mr.  Gray  he  probably 
said  "you."  and  created  the  Impression  that  be  meant  what  he  did  not  laeta 
at  all.     T  ofTer  his  letter. 

The  Chaibman.  It  may  be  Inserted  in  the  record, 

(The  letter  Is  as  follows:) 

New  Tobk,  December  13.  ISil. 
Senator  Hoke  Svith. 

Department  of  Commetf^  Bull4inp.  Waahtngifm,  D.  C.  1 

My  Dear  Senator  :  I  have  bftfore  me  the  testimony  of  yesterday  niorninE 
and  find  a  few  errors  and  am  going  to  nsk  you  to  he  good  enough  to  see  that    1 
they  are  corrected  on  the  record.  1 

At  pape  2123,  In  the  middle  paragraph,  there  la  this  part  of  a  sentMCe. 
"and  that  on  the  2d  day  of  .Tunuary,  1909.  there  was  a  debit  balance  in  jnur 
favor  of  I611.9S.  etc." 

This  date  U  an  error;  It  should  be  the  12th  day  of  .Tannarv. 

On  page  2128,  the  fourth  question  by  myself  reads :  "And  that  this  $13^  did 

This  simi'd  read  "»l,.WO." 

On  page  2136  there  is  this  statement  attributed  to  me:  "  As  I  underetnod  )t   ^ 
Mr.  Gray  toolc  occasion  to  make,  out  of  a  clear  sky.  an  attack  on  a  mnn  abonl 
a  transaction  that  happened  12  years  ago.    You  did  not  give  that  man  an  op-   I 
portunity  to  be  present.    You  did  not  have  the  decency  to  let  him  know  nboat   j 
It,  and  have  him  have  an  opportunity  to  he  present  and  cross  examine."  etc. 

I  most  emphfitlcally  say  that  I  did  not  use  the  pronoun  "you"  in  the  IsM 
two  sentences,  hut  I  used  the  pronoun  "  he,"  for  I  was  directing  my  attset   : 
against  Mr.  Gray  and  not  against  the  committee  end  I  urgently  urge  yon  ■  , 
request  that  all  parties  having  a  copy  of  the  testimony  correct  the  word  "  yoa  "  I 
to  the  wonl  "he"  so  that  It  will  read  "he  did, not  idve  that  man  an  opportuaitT 
to  l>e  present    He  did  not  have  the  decency  to  let  him  know,"  etc 
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Manifestly  this  Is  an  error  of  the  stenosrapbcr,  for  had  I  used  the  pronoun 
quoted  Id  the  testimoDf  I  suspect  the  learned  memberg  of  the  committee  vonld 
have  called  me  to  account  very  promptly. 
Tours  truly. 

Manning  Stibes. 

Mr.  Daily.  May  I  call  attention  to  two  obvious  errors,  probably  not  very 
serious,  but  I  should  like  to  have  them  corrected.  Mr.  Campbell  reports  me  as 
representing  the  National  Fmlt  Brokers;  that  should  be  National  Food  Brok- 
ers. And  in  another  ease,  a  letter  from  George  W.  Noland,  a  banker  of  New 
York;  that  should  he  "a  broker  of  New  York." 

The  Chaibuan.  The  corrections  may  stand. 

We  would  like  to  hear  from  Mr.  Gaskill  this  morning,  the  chairman  of  the 
Federal  Trade  Gotnnilsston. 


Mr.  Gaskili.  I  appear  as  chairman  of  the  Federal  Trade  Commission  to 
state  to  yon  the  attitude  of  that  agency  of  the  Qovemment  toward  the  proposed 
modification  of  the  decree  in  question. 

It  Is  not  my  purpose  to  do  more  than  state  the  commission's  position,  the  sup- 
port for  which  is  to  be  found  In  the  published  reports  of  the  commission  upon 
the  meet-packing  industry  which  are  before  you  supplemented  in  the  present 
instance  by  the  particularized  statements  of  Mr.  Durand. 

The  Federal  Trade  CommlBslon  felt  at  the  time  of  its  entry  that  the  consent 
decree  failed  to  secure  to  the  public  the  complete  remedy  for  and  protection 
against  the  practices  charged  in  the  bill  of  complaint,  for  which  the  commis- 
sion believed  soffident  evidence  was  then  available.  It  was  no  patty  to 
framing  the  terms  ot  this  decree  and  It  was  not  consulted  with  reference  to 
Its  provisions. 

The  commission  feels  that  the  proposed  modification  would  still  farther  lessen 
the  remedial  effect  of  the  decree.  It  would  be  a  surrender  of  one  of  the  pro- 
tective  measures  taken  for  the  public  which  at  the  time  of  the  compromise  set- 
tlement was  regarded  as  essential  to  the  public  right  and  which  the  respondents 
were  willing  to  concede  In  exchange  for  concessions  to  them.  If  the  provisions 
now  sought  to  !>e  eliminated  from  the  decree  were  then  essential  to  the  protec- 
tion of  the  public,  they  are  essential  now. 

The  Federal  Trade  Commission  in  the  light  of  Its  experience  with  the  subject 
matter  and  with  due  regard  only  to  the  public  right  In  the  maintenance  of  the 
principles  of  free  and  fair  competition,  presents  its  opposition  to  the  proposed 
conrse  of  action  with  reference  to  this  decree. 

By  authority  of  the  commission. 

The  Chaibuak.  I  do  not  think  we  have  any  questions,  Mr.  Gasktil,  and  we 
thank  you  very  much. 

We  are  ready  now  to  proceed  with  Mr.  Campbell's  cross-exn  mi  nation. 

Mr.  Bbem).  Before  proceeding  with  that,  Mr.  Heracher  has  just  handed  nke  a- 
letter  received  this  morning,  dated  December  13,  1921,  from  Henry  T.  Stanton, 
of  Grand  Rapids,  Mich.  I  understand  Mr.  Stanton  is  connected  with  the  Judson 
Wholesale  Grocery  Co.  In  that  city,  and  is  connected  with  the  Wholesale 
Grocers'  Association  of  that  State. 

Mr.  Hebschzb.  Tea ;  that  Is  correct. 

Mr.  Bbeed.  This  letter  reads  as  follows: 

Gkano  Rapids,  Mich.,  December  IS,  1921. 
Mr.  J.  W.  Hebsgreb, 

Core  of  Hotel  Waghington,  Wai^hington,  D.  C. 

Deab  Sm:  Inclosed  find  letter  ot  itobert  D.  Graham,  denying  the  testimony  of 
Mr.  Morrill. 

Yours  very  truly,  H.  T.  Stanton. 

Mr,  Herscher  tells  me  that  after  Mr.  Morrill  gave  his  testimony  with  reference 
to  an  Interview  between  himself  and  Mr.  Robert  D.  Graham,  that  a  copy  of 
that  testimony  was  sent  to  Mr.  Stanton',  of  Grand  Rapids,  Mich.,  and  this  letter 
was  received  in  reply. 

judge  Haineb.  You  say  It  denies  Mr.  Morrill's  statement? 

Tbe  Cbaomas.  Ton  may  read  the  letter. 
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Mr.  Bbred.  Tliu  letter  from  Mr.  GraltHin  reads  as  follows: 

Gbasd  ItAPiDS  T«t'wr  Co.. 
Orattd  Rapids.  V4ch..  December  IS,  1921. 
Mr.  H.  T,  Stanton, 

Core  of  Juil»oii  Grocery  Co.,  City. 
My  Deab  Mb.  Stamtok  :  I  have  gone  over  the  nllefietl  Btatement  of  Mr.  Morrill, 
given  before  name  WnNlifiiRlon  committee  regarding  tlie  sii-called  packers' 
decree.  I  tlilnk  Mr.  Morrill  must  have  misunilei'atooil  tne,  for  I  certainly  nerer 
attended  a  meeting  of  the  vhol^snle  grocerx.  nor  heard  them  dliiciiss  any  wil>- 
Ject  wliatBoever.  I  did,  however,  attend  a  meeting  of  a  local  concern,  knowo  ii« 
the  Growers'  Association,  at  which  tlnte  I  beani  a  statement  made,  aitd  sma^ 
what  (tiwussed,  similar  to  the  statement  made  by  Mr.  Morrill,  liefore  the  abovp- 
mentloned  couiniittee.  Thia  took  place  at  a  time  wlien  tiie  growers  were  trjiiiB 
to  get  certain  canning  interests  to  liandle  their  crop  for  1S20.  IVreonally.  1 
have  no  prlniao-  knowledge  re^rding  the  matter. 
Very  truly  yours. 

ROBEBT  D,  Gbahau. 

X-ITBTHEB  STATEKENT  OF  KB.  K0Z.AN3)  KOBBUX. 

Mr.  MosBiLi_  Xow,  Mr.  Chairman,  I  have  stayed  over  this  morning,  havini 
Intended  to  go  tills  morning  Jnst  as  soon  as  the  sun  shone.  I  stayed  because 
Mr.  Breed  very  courteously  told  me  that  they  had  a  wire  denying  my  atali- 
ment,  and  be  gave  me  a  gentleman's  chance  to  reiily,  and  I  want  to  thank  Um 
for  tt. 

I  do  not  remember  exactly  my  words  regarding  that  conversation.  You  will 
notice  Mr.  Graham  acknowletlges  liaving  bad  some  talk  with  uie  about  lliai 
matter.  Mr.  Graliam  Is  a  man  that — well,  you  have  read  his  letter — Mr.  Gra- 
ham is  a  man  that  tells  the  truth,  and  I  Just  want  to  state  that  diattnetl)'. 
And  I  think  you  will  Hud  It  in  the  record.  I  think  I  stated  It  dlstinctlj-,  that  tie 
told  me,  as  I  remember  it,  he  had  just  come  from  a  lunclieon  with  somtiioily 
interested  In  the  matter,  and  had  learned  something.    Didn't  I  state  that! 

Mr.  Breed.  Yes. 

Mr.  MoBBiLU  I  thought  I  bad  stated  It  that  way.  And  that  is  my  recollec- 
tion. You  understand  that  this  is  a  matter  that  occurred  more  than  a  year 
ago.  For  nearly  a  year  I  have  been  trying  to  forget  the  whole  blamed  m«as 
that  has  been  woriiing  for  a  long  time.  But  at  this  time,  if  you  will  penuil 
me  a  little  time.  It  might  lead  to  something  more  of  interest  to  you.  .^d  1 
am  perfetitly  willing,  since  my  veracity  Is  called  in  question,  If  you  will  permit 
me  the  tlrae-^ 

Mr.-  Breed  (interposing).  I  don't  think  Mr.  Morrill's  veracity  has  tieen  at- 
tacked. And  I  want  to  say  that  Mr.  Herscher,  the  president  of  the  Nationtl 
Wholesale  Grocers'  Association,  does  not  produce  this  letter  to  question  Mr. 
Morrill's  veracity  at  all.  But  it  Is  apparent  there  was  some  conversation,  aod 
Mr.  Graham  says  that  the  conversation  had  to  do  with  certain  other  people,  but 
not  wholesale  grocers,  and  I  do  uot  think  Mr.  Morrill  would  t>e  held  to  any 
question  of  improper  statement  on  the  basis  of  what  he  has  Just  said  now. 

Judge  Haineb.  It  miglit  be  inferred,  however. 

Mr,  MoBBiLL.  The  latroduction  of  the  letter  conveys  the  Impression  to  iv 
mind,  and  anyone  else's  mind,  I  Imagine,  and  that  Is  why  I  would  like  to  ptv- 
ceed  a  lltOe  while. 

The  Chaibuan.  You  may  proceed.  If  we  are  not  Interested,  we  will  be 
frank  and  tell  you  so. 

Mr.  MoRRiu,.  Very  well.  There  was  a  condition  existed  something  like  tU*: 
I  was  president  of  the  Michigan  State  Farm  Bureau  at  the  time  of  the  frowo- 
sugar  period,  and  we  were  having  some  rery  interesting  limes  attempting  n> 
limber  that  up — that  situation  which  carried  sugar  from  6}  cents  to  30  <»<» 
A  pound,  and  we  were  talking  about  it,  and  digging  up  some  information,  and 
I  was  advocating  in  the  farm  bureau,  as  their  president,  and  through  our  roa- 
mttteeSF  the  organization  of  cooperative  sugar  making.  T  was  advocatine  it 
a  little  openly,  and  we  were  not  denying  the  reporters  a  chance  to  know  trhat 
we  were  talking  aixiut,  because,  while  I  did  not  absolutely  have  confidence  tint 
our  people  could  do  It,  or  undertake  It,  I  thought  maybe  we  could  thaw  out  eohv 
sugar  that  was  frozen  up  In  the  warehouses  in  our  State  and  Other  States,  aod 
was  not  moving  at  all,  but  being  advanced  In  price  every  day.    And  it  >u 
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being  manufactured  tUere,  and  the  farmers  were  getting  sis  and  a  balf  dollars 
for  their  beets,  and  they  had  a  14  per  cent  content,  which  was  the  average  of 
oar  State.  I  ma;  not  state  the  figures  exactly  right,  because  it  had  been  ont 
of  my  mind  for  a  year,  but  I  knew  at  that  time  what  I  was  talking  abont. 

Now,  I  am  going  to  say  to  you  that  the  wholesalers  of  Grand  Rapids  have 
an  oi^an  called  the  TradeBmau.  I  had  nei,-er  been  aBsalled  in  my  own  State 
or  anywhere  else  tliat  I  know  of.  But  they  came  out  and  condemned  me  from 
top  to  bottom  as  one  of  tlie  moat  Insidious  rascals  In  my  State.  And  It  was  an 
eye  opener.  They  pot  the  branding  iron  right  square  on  me.  And  that  day, 
going  to  Lansing  where  we  were  holding  our  meeting,  I  took  occasion  to  call 
on  two  of  the  men  in  Grand  Rapids  who  were  Interested  in  the  Tradesman,  one 
the  president  of  the  Grand  Rapids  Savings  Bank,  and  the  other.  Mr.  Graham, 
the  preeident  of  the  Grand  Rapids  Trust  Co.  I  said,  "  What  is  the  matter  with 
this  Tradesman,  that  they  should  publish  such  a  lie  as  tliat ;  It  Is  a  lie  from 
beginning  to  end."  By  the  way,  tliey  took  it  back  in  a  month  or  so,  but  they 
got  it  out  and  got  me  discredited  as  far  as  they  could. 

I  explained  to  Mr.  Graham  what  I  was  working  on.  and  who  our  evidence, 
as  much  as  we  got,  ted  us  to  believe  was  responsible  for  the  sugar  conditions, 
and  both  he  and  Mr,  Garfield  said  I  had  better  Jnst  forget  It ;  it  didn't  do  me 
any  hurt :  that  Mr.  Stowe  was  mad  because  we  were  advocating  cooperation, 
and  he  thought  his  interests  were  rather  against  It ;  his  Interests  were  with 
the  wholesalers.  I  don't  know  whether  'It  is  all  lines,  but  I  think  It  is  all  lines. 
It  is  a  large  wholesaling  center.  And  then  Mr.  Graham  told  me  that  he  had 
just  met  somebody,  or  had  come  from  somewhere  and  some  men  whom  he 
named,  as  I  understood,  a  wholesaler,  had  told  him  of  where  they  were  taking 
advantage  of  the  packers'  decree.  That  was  different  from  the  sugar  business, 
but  he  led  me  off  onto  that  In  regard  to  canned  goods,  and  said  there  was  an 
agreement  to  raise  the  price  or  the  profits — I  am  not  clear  on  that  particular 
part  of  it,  because  the  principle  was  the  thing  that  was  In  my  mind— to  the 
consumers,  and  my  memory  was  that  It  was  25  per  cent,  dlstrtbnted  betwe«i 
the  retailer  and  the  wholesaler.  He  was  just  simply  giving  me  information 
in  my  official  position.  I,  like  a  parrot,  had  talked  too  much  and  brought  Mr. 
Graham  'nto  this.  He  is  the  president  of  a  bank,  and  some  of  tbose  MIowb, 
the  wholesalers  are  in  each  one  of  those  banks  and  are  a  dominating  interest 
In  a  way.  I  did  wrong.  I  said  that,  and  I  should  not  have  brought  them  In, 
although  Mr.  Graham  never  said  a  word  to  me  confidentially ;  never  suggested 
It  was  confidential  or  statetl  I  could  use  ft. 

And  then  when  I  went  out  of  there — our  traffic  department  was  two  blocks 
from  there;  I  had  to  go  to  the  traffic  department  and  I  was  there  about  an  hour. 
Then  I  met  Mr.  Roach,  who  has  testified  here,  and  he  jumped  onto  me  about 
this  article  in  the  Tradesman ;  there  was  a  joke  on  me  all  over  the  State.  And 
then  he  commenced  to  talk,  and  he  was  in  a  conference  there  with  brokers  and 
wholesalers  on  some  canned  goods.  I  said,  "What  is  the  matter?  Aren't  they 
letting  you  fn  on  the  velvet?"  And  he  made  some  reply  that  they  were  not. 
I  said,  "  Yon  better  sing  a  little  lower,  or  they  will  put  the  bird  cage  over 
you  "—possibly  you  don't  know  what  I  mean,  but  shut  off  the  funds.  And  he 
sa-ld  they  couid  go  to  some  place  he  named,  I  think,  down  near  the  Equator; 
he  said  they  could  go:  he  did  not  have  to  come  to  Grand  Rapids  for  money. 
He  said,  "  I  don't  have  to  come  to  Grand  Rapids  for  my  money."  Andj  then  he 
said.  "  I  wish  vou  would  come  to  my  room  with  me,  and  I  will  tell  you  some- 
thing." I  said.  "  I  haven't  time ;  1  have  got  to  go  to  the  traffic  department,  and 
then  I  mnst  get  the  train  to  Lansing."  He  said.  '■  Will  you  come  In  when  you 
come  hack?"  And  T  said,  "Yes;  I  will,"  And  then  coming  back  I  took  a 
through  train  and  forgot  all  about  It,  and  I  have  never  met  Mr.  Roach  from 
that  time  to  this.    But  he  was  there  in  a  row  with  them,  too. 

Now,  this  sngnr  condition  wWch  brou^t  this  all  about  was  the  condition 
which  showed  the  sugar  moved  away  from  the  manufacturers.  At  first  we 
thought  they  were  to  blame,  but  we  found  they  commenced  to  sell  at  6i  and 
went  to  ]2i  and  sold  out.  We  showed  there  were  stacks  of  sugar  In  the  ware- 
houses and  no  trains  moving  from  the  warehouses  to  the  wholesalers,  and  the 
wholesalers  were  feeding  It  out  in  small  quantities,  and  families  could  buy 
only  1  pound  or  2  pounds,  or  sometimes  none  at  all,  and  the  word  was  going 
out  that  there  was  no  sugar  available,  and  the  wholesalers  could  not  get  de- 
liveries, and  things  like  that. 

And  our  investigation  told  me,  gentlemen— I  am  not  responsib'e  for  It ;  It 
was  laid  down  right  fn  front  of  me  on  a  table  like  this  [Indicating]  and  onr 
board  of  directors  were  there,  and  the  investigation  showed  us  that  sugar  was 
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plentiful,  but  not  niovlnit.  and  certain  people  whicb  vme  In  pnttltlon  were  let- 
ting It  out  at  so  much  profit,  and  It  wua  not  moving.  The  people  that  had  it 
were  obeying  ttie  rules  and  making  only  ao  much  profit,  but  It  was  not  morlDg, 
and  they  were  aelling  it  over  and  over  again,  In  a  sort  of  n  round  robin,  and 
prices  were  added  and  they  would  let  a  little  out  at  a  time.  So  I  Advocated  our 
folks  going  together  and  putting  In  a  sugar  factory ;  and  we  SMit  out  a  com- 
mittee and  found  we  couldn't  Bet  any  machinery.  They  could  buy  one  factory, 
but  they  could  not  get  any  repairs,  and  it  needed  repairs.  But  all  the  time  we 
were  keeping  that  out  to  the  public  In  the  hopes  of  improving  it.  I  told  our 
folks.  "  You  have  them  by  the  tall ;  don't  let  go,  or  they  wilt  bite."  And  finally 
they  did  do  it. 

These  are  things  which  I  balleve  are  pertinent,  and  maybe  will  clear  your 
mind  that  this  conversation  had  a  perfectly  legitimate  origin,  and  I  am  ready 
to  say  that  Mr.  Graham  did  tell  me  these  things,  in  which  be  said — I  believe 
somebody  whom  he  named — "  Tbose  fellows  are  putting  their  necks  in  a  noose, 
or  a  rope  around  their  necks,  because  the  first  thing  they  will  get  over.  The; 
■ire  ilot  over  yet;  they  are  following  the  law."  And  our  Investigation  showed 
they  were. 

Those  are  the  conditions  connected  with  that.  There  Is  more  of  It,  but  T  do 
not  want  to  take  more  time. 

Mr.  Bbeed.  Mr.  Graham's  letter  says  [reading] : 

"  I  did,  however,  attend  a  meeting  of  a  local  concern,  known  as  the  Grow- 
ers' Association,  at  which  time  I  heard  a  statement  made,  and  somewbat  dis- 
cussed, similar  to  the  statement  made  by  Mr.  Morrill  before  the  above-mentioned 
committee.  Thig  took  placeat  a  time  when  the  growers  were  trying  to  get  cer- 
tain canning  interests  to  handle  their  crop  of  1&20." 

Would  you  say  that  statement  wsb  Incorrect? 

Mr.  MoBBiLL.  Ob,  I  understood  blm  that  he  was  talking  with  somebody  con- 
nected with  the  wholesale  trade. 

Mr.  BacxD.  Well,  if  be  says  that  he  was  talking  with  growers,  you  would  not 
say  that  be  said  it  was  wholesale  grocers,  would  you? 

Mr.  MoKBiix.  I  would  say  that  I  would  believe  Mr.  Graham  in  any  statement 
that  be  makes. 

Mr.  Bbixd.  That  is  what  I  thought  you  wanted  to  get  in  the  record. 

Mr.  MoBBux.  Yes ;  I  would  believe  him,  because  1  have  known  him  for  30 
j-ears,  and  he  Is  an  honorable  man. 

But  there  was  more  of  our  conversation  than  is  disclosed  in  that  letter.  I 
know  Mr.  Graham  la  a  good  business  man ;  he  Is  not  going  to  antagonize  tbe  In- 
terests of  his  bsnk.  I  bnow  that.  And  he  has  put  up  a  letter  there  that  does 
not  deny  a  conversation,  but  he  shifts  It  to  a  slightly  dlfterent  channel,  and  it 
may  have  had  its  origin  there.  He  stated  It  to  me  in  such  a  manner  that  I 
took  It  It  was  a  Jobber  or  wholesaler  In  Grand  Rapids.    Now,  I  do  not 

Mr.  Bbrbd  (interposing).  He  also  aays  [reading]  : 

"  I  think  Mr.  Morrill  must  have  misunderstood  me,  for  I  certainly  never 
attended  a  meeting  of  the  wholesale  grocers,  nor  heard  tbem  discuss  any  subject 
whataoever." 

Tou  would  believe  that  too,  wouldn't  you? 

Mr.  MoRRiu.  I  do,  and  stated  In  my  first  statement.  I  tblnk,  that  my  recol- 
lection was  that  he  had  come  from  a  luncheon.  Did  I  state  tlmt?  That  Is  what 
I  meant  to  state,  and  that  is  my  present  memory  of  It ;  that  he  had  Just  been 
talking  to  somebody  who  was  Interested  as  to  what  they  were  going  to  do. 
And  further,  which  he  does  not  state  there,  that  they  had  a  plan  by  which 
Institutions  who  bought  of  local  cannera  would  be  shut  off  from  their  supplies. 
They  had  to  come  regular.  I  don't  know  whether  1  stated  that  the  first  time 
or  not    I  state  It  now. 

Judge  Haireb.  That  Is  a  fact! 

Mr.  HoxKTU,.  I  did  not  Just  wasf  to  go  out  of  town  with  tbe  smell  of  smoke 
on  my  garments,  and  that  Is  the  reason  I  got  {Permission  to  make  tbis  statement. 

Mr.  BsBia).  I  did  not  want  you  to,  and  tbat  Is  tbe  reason  I  gave  you  the  oppor- 
tunity by  telling  you  of  this  letter. 

Mr.  MoBBEU.  Yes ;  and  I  thank  you  very  much  for  It,  Mr.  Breed. 

Mr.  BuiTH.  I  wonder  If  the  committee  will  Indicate  what  length  of  time  will 
be  givrai  for  the  preparation  of  arguments? 

The  Chaibuan.  Senator.  I  have  to  state  at  this  time  I  am  not  prepared  to 
state  when  the  arguments  will  be  heiA  or  the  length  of  time,  or  the  detail  of  tbe 
methods  of  argument,    Oonnael  will  be  notified  later  of  tbat. 
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Mr.  Smith.  It  has  been  suggeBted  by  Mr.  Breucl,  and  also  by  the  gentlemen 
from  California  that  if  it  was  agreeable  to  the  committee,  ae  the  bolidaye  are 
ahead  of  ua,  it  would  be  agreeable  to  counsel  and  the  CalUornla  Interests 

The'CKAiXMAN  (iuterpoBlng).  We  wish,  In  that  connection,  to  consult  the 
Attome?  Oeueral  as  to  hie  desirea,  and  he  Is  not  prepared  at  this  time  to  indi- 
cate bis  conclusiMia. 

Mr.  Bbeed.  Mr.  Chairman,  I  would  like  to  Join  in  the  request  of  the  California 
peo^e  and  also  of  Senator  Smith  that  at  least  60  days  be  granted ;  first,  be- 
cause we  have  had  three  weeks  of  hearings,  and  nearl;  3,000  pages  of  testimony, 
and  the  holiday  season  la  Immediately  on,  and  I  take  It  that  you  want  a  reason- 
ably carefully  prepared  argument  on  a  subject  so  broad  as  thts,  on  both  ecoaomic 
and  legal  lines,  because  It  is  uconomlcally  aod  legally  Important.  Furthermore, 
the  California  peojde  did  call  to  your  attention  the  fact  that  to  get  the  testi- 
mony out  there  and  get  It  reviewed  and  get  It  back  here  takes  a  considerable 
space  of  time,  outside  of  the  time  necessary  to  pr^iare  a  mem/jrantium. 

Mr.  8tbvs:«s.  Mr.  Chairman,  I  suppose  It  Is  needless  for  me  to  say  that  I 
also  would  like  to  join  the  other  counsel  Id  this  request. 

The  Ohaibu&n.  We  will  consider  all  your  requests,  gentlemen,  and  notify 
you  by  letter  or  otherwise  of  the  time  and  place  fixed  for  the  argument. 

Xou  may  proceed,  Mr.  Campbell. 

FUATHEB  BTATEUENT  OF  UB.   VEBITON  CAMPBELL. 
Mr.  Cahfbbu^.  My  understanding  Is  that  I  am  to  be  cross-examined  this 


Mr.  Bkee3>.  Hasn't  he  finished  with  his  direct  statement? 

The  Chaibuan.  Yes ;  he  Is  to  be  crosa-esamlned. 

Mr.  Caupbe^i..  Before  you  proceed  with  your  cross-examination  I  want  to 
call  the  attention  of  the  committee  to  the  afternoon  seseiou  of  December  10, 
page  2020  of  the  transcript,  where  I  tailed  to  answer  Mr.  Breed  durlDg  the 
course  of  my  atatement.  I  think  he  should  have  that  r^ly-  It  was  almost  In 
tbe  nature  of  a  question.    My  atatement  was  this  [reading] : 

"  The  wholesale  grocers  admit  that  they  were  called  in  consultation  by  former 
Attorney  General  Palmer  In  formulating  the  terms  of  the  decree;  they  admit, 
by  their  presence  here  of  themselves  and  their  attorneys,  that  they  are  tbe 
beneficiariea  of  the  operation  of  this  decree  by  the  elimination  of  their  com- 
petitors. 

"  Mr.  Bkeed.  They  do  not  admit  that.  Tou  are  mistaken,  I  think,  when  you 
say  that  the  wholesale  grocers  admitted  that  they  were  called  in  by  the  At- 
torney Qeueral  In  the  formulation  of  this  decree,  I  do  not  think  I  should  let 
tbat  pass,  because  it  might  be  taken  as  an  admls^on  against  the  truth." 

I  refer  to  page  744  of  the  transcript,  Mr,  Breed  testifying.    He  Bays 

Mr.  Breed  (interposing).  I  never  testiHed  here. 

Judge  Haineb.  a  statement,  you  mean. 

Mr,  Campbeu,  A  statement,  I  should  say.    Page  744  Ireadlng] : 

"  It  is  true  that  some  wholesale  grocers,  as  well,  I  believe,  as  some  members 
of  other  trades,  while  the  decree  was  under  consideration  by  the  Attorney 
General,  may  tiave  been  asked  certain  facts  by  the  Attorney  General,  and  I 
believe  one  or  two  members  of  our  organization  did  respond  to  that  Infor- 
mation." 

Mr.  Bbeed.  "  Invitation  " ;  it  should  he  "  invitation." 

Mr.  Caupbell.  I  refer  also  to  page  887  [readtngl : 

"  Mr.  Hehsches.  •  •  •  Pirst.  let  me  say  that  the  wholesale  grocers'  asao- 
ciation  and  no  other  wholesale  grocers,  so  far  as  I  know,  had  any  connection 
with  the  action  of  the  people  against  tlie  Big  Five  except  that,  at  the  request 
of  the  Attorney  General  ]uat  prior  to  the  entry  of  the  decree,  several  confer- 
ences were  had  with  members  of  the  wholesale  grocery  trade  and  otlier  trades 
affected  by  tbe  decree  in  order  to  give  the  Attorney  General  certain  informa- 
tion which  be  desired," 

Tbe  Chaibuan.  Does  that  complete  your  statement  on  that? 

Mr.  Campbell.  That  is  all. 

The  GHAtiUAN.  Proceed  with  your  croas-examlnatlon.  Mr.  Breed,  you  may 
proceed. 

Mr.  Bbeed.  This  cross-examination,  I  take  It,  goes  to  the  original  testimony? 

Tbe  Chaibuan.  Tbe  entire  teatlmcaiy  of  Mr.  Campbell. 

Mr.  BxEiD.  On  the  first  day,  and  tils  ranalaing  testimony. 
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ludKP  Hainer.  \e«.  Atul  on  tbat,  It  seems  to  me.  Id  order  to  clati^  tbe 
matt«r  that  wnx  junt  referred  to  by  Mr.  ratopbell.  I  think  tliat  the  order  ot 
51r.  JuRttce  Stafford  In  the  case  of  tlie  United  States  amlnHt  the  five  big 
packers,  in  equity,  lu  the  Supreme  Court  of  the  District  of  Colnmbla,  should  be 
iBCorporated  In  Ilie  record.  That  is,  I  would  like  to  ha^■e  that  read  Into  the 
record,  the  order  Hlluwing  the  southern  whuleMale  grocers  to  Iiftervene  in  that 

The  Ckaibmas.  Ill  that  connection,  my  recollection  la  there  are  affidaTttx 
filed  there  In  that  proceeding  in  which  It  Is  stated  that  tbe  wholesale  grocers' 
SMtodatlon  were  responslMe  for  the  action. 

Judge  Hain'eh.  The  Southern  Wholesale  Grocers'  Association. 

Mr.  Oampbeli..  The  Southern  Wholesale  Grocers'  Association,  yes;  you  are 
correct  about  that. 

Judge  Haineb.  And  for  that  reason  leave  was  granted  for  the  Southern 
Wliolesale  Grocers'  A»)oclation  to  Intervene. 

Mr.  CAUPatxi^  I  thought  I  ought  to  correct  Mr.  Breed  on  tbat,  because  I 
felt  that  he  wnx  not  ucqnnlnteil  with  the  circumstances. 

Mr.  Smith.  I  did  not  understand  that  was  the  reason  given  by  Justice  Staf- 
ford? 

Judge  HAiNiiJi.  One  of  the  grounda,  is  the  way  I  remember  it, 

Mr.  Bbeed.  Oil  behalf  of  the  National  Wholesale  Grocers'  Association  I  would 
like  you  to  know  that  we  do  not  claim  to  have  had  any  part  In  connection  with 
tjie  bringing  of  this  suit,  or  the  procuring  of  this  decree.  We  knew  nothing 
al>out  the  proposal  to  bring  aa  equity  action  until  the  public  reports  with  respect 
to  the  matter  In  the  newspapers,  about  December  18,  1919:  and  then  tbe  tes- 
timony of  Attorney  General  Palmer  to  the  effect  that  Mr.  Dunham,  vice  presi- 
dent of  Armour  &  Co.,  had  come  to  him  as  the  representative  of  tlie  packers. 
In  December,  I  beliei'e.  of  1019,  and  had  stated  that  he  was  prepared  to  comply 
with  the  Government' e  demands. 

Mr.  SuiTH.  Mr.  Chairman.  I  think  I  ought  to  say  this:  Mr.  Edward  Wat- 
klna  did  atate  that  lie  had  conferred  with  the  Attorney  General  and  Lad  under- 
stood that  the  failure  to  proceed  under  the  Federal  Trade  Commission  act  by 
the  wholesale  grocers  was  directly  due  to  the  fact  that  tbe  Attorney  General 
took  this  decree. 

The  Chairman.  Mr,  Watklns  was  general  counsel  for  the  Southern  Whole- 
sale Grocers'  Association? 

Mr.  Smith.  Yea;  Mr.  Watklns  was  general  counsel  for  the  Southern  Whole- 
sale Grocers'  Association. 

Mr.  Campbell.  Mr.  Chairman,  I  think  that  fact  has  l>een  well  established 
heretofore.  I  have  a  number  of  bulletins  sent  out  to  the  grocers  by  the  South- 
ern Wholesale  Grocers'  Association  In  which  that  fact  was  reiterated  again 
and  again.    1  have  a  number  of  those  In  my  possession. 

Mr.  Smith.  So  far  as  Mr.  Watklns  Is  concerned,  there  Is  no  dispute  abont  it 

The  Chaikmas,  The  order  of  Judge  Stafford  referred  to  may  go  into  the 
record. 

(The  order  la  as  follows:) 


In  the  Supreme  Court  of  the  District  ot  Columbia,  holding  equity  court.  In 
equity  No.  37623.  United  States  of  America,  plaintiff,  v.  Swift  &  Co.  et  al.. 
defendants. 

Without  deciding  that  petitioners  have  nn  undeniable  legal  right  to  inter- 
vene, it  la  considered  that  upon  the  facts  alleged  in  their  petition  it  is  fair  and 
just  that  thej-  should  be  allowed  to  intervene,  not  to  take  control  of  the  plain- 
tiff's side  of  tbe  proceedings,  but  for  the  limited  purpose  stated  In  their  petition, 
namely,  to  be  beard  In  opposition  to  anv  modification  of  the  decree  that  would 
deprive  them  of  the  protection  now  secured  by  it,  for  the  following  reasons, 
when  taken  together : 
,    1.  The  decree  was,  la  part  at  least,  the  fruit  of  their  own  efforts. 

2.  They   abandoned   the   pursuit  of  other  remedies  In   reliance  upon    this 

8.  The  protection  afforded  them  by  this  decree  might  have  been  secured  In  a 
proceeding  in  their  own  name  and  behalf. 
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4,  The  change  suggested  would  leave  them  in  an  embarrassed  position  in  now 
seeking  Co  secure  the  same  protection. 

5.  The  decree  oug'ht  not  to  be  modified  unless  the  court  is  convinced  that  the 
public  interest  requires  it;  and  the  petitioners  fairly  repreaent  a  large  and 
well-deBned  portion  of  the  public  who^  position  will  enable  them,  and  whose 
interest  will  prompt  them,  to  present  to  the  court  facta  or  reasons  whl<*, 
among  others,  the  court  ought  to  hear  and  consider  before  flllowiog  the  decree 
to  be  changed. 

This  decision  must  not  be  understood  as  opening  the  door  to  all  would-be 
Intervenors  who  may  consider  themselves  interested  in  the  decree  or  any  change 
tberein,  but  as  strictly  limited  to  tlie  facts  alleged  In  this  petition,  which  are 
ill  law  admitted  by  the  motion  to  strike  out. 

Wendeu,  p.  Staffobd. 

Mr.  Breed.  Mr.  Campbell,  when  did  you  first  learn  of  the  Government's  in- 
tention to  proceed  in  equity,  and  of  the  packers'  willingness  to  consent  to  a 
decree  providing  that  they  should  separate  themselves  from  the  stockyards, 
stock-market  papers,  warehouses,  and  unrelated  products  generally? 

Mr.  Oaupbei.u  I  had  no  anthentlcated  knowledge  of  those  facta,  as  you 
state  them,  until  after  the  decree  was  entered.  I  had  read  in  the  papera  at 
various  times  of  the  proposed  decree,  but  I  had  no  idea  that  the  packers  would 
ever  accede  to  the  Attorney  Geneml's  proposition. 

Mr.  Breed.  Well,  do  you  recall.  Mr.  CamEJ)ell.  that  in  the  early  part  of  De- 
cember, 1919,  the  newspapers  very  geuerally  carried  the  story  with  respect  -to 
this  proposal? 

Mr.  Campbell.  Yes;  I  do,  and  I  remember  of  reading  for  several  years  of 
proposed  legi'^tatlon  to  control  the  packers,  but  I  felt  that  this  was  one  more 
agitated  matter  that  might  never  come  to  fruition. 

Mr.  Breed.  Ton  did  know,  didn't  you,  that  at  that  very  time— December. 
1919 — there  was  going  on  before  committees  of  Congress  hearings  on  what  is 
known  as  the  packers'  control  bill,  of  which  tliere  were  several,  and  which 
had  been  introduced  in  tlie  early  part  of  1919? 

Mr.  Campbelu  Tes;  I  was  perfectly  well  acquainted  with  that;  had  been  for 
over  a  year. 

Mr.  Breed.  As  a  matter  of  fact,  you  testified  on  those  hearings,  did  you  not? 

Mr.  Campbell.  I  did. 

Mr.  Breed.  And  you  knew  of  Attorney  General  Palmer's  appearance,  in  the 
early  part  of  January,  before  one  or  both  of  those  committees? 

Mr.  Campbell.  No  ;  I  didn't  know  about  that ;  I  didn't  follow  that.  In  fact, 
1  paid  very  little  attention  to  It  after  that.    I  was  busy  about  other  matters. 

Mr.  Bbe:ed.  Did  you  ever  hear  about  the  time  that  he  had  appeared  and  ex- 
plained the  stipulation  which  had  been  entered  into  by  tbe  packers  providing 
in  detail  the  terms  of  the  decree  that  was  subsequently  entered? 

Mr.  Campbei.l,  No  ;  I  had  not  knowledge  of  that. 

Mr.  Breed.  I  mean,  offered  by  the  packers! 

Mr.  CAifpBELL.  No;  I  did  not.  The  difflculty,  I  suppose,  was  that  I  was  quite 
busy  at  other  matters  at  the  time,  and  the  proposed  moves  of  the  Attorney 
General  did  not  interest  me.  I  did  not  think  it  was  possible  that  any  such 
thing  could  be  done  in  this  country. 

Mr.  Breed.  Well,  the  Attorney  General  did  appear  on  January  7  before  the 
Senate  Committee  on  Agriculture,  and  submit  the  full  stipulation  which  was 
offered  by  the  packers,  and  which  was  later  embodied  in  the  decree,  did  he  not? 

Mr.  Campbell.  I  don't  know.    If  you  say  so  I  will  accept  your  statement. 

Mr.  Breed.  Now,  from  the  time  when  yon  first  read  of  these  newspaper 
articles,  in  December,  1919,  and  up  to  February  27,  1920.  when  the  decrge  was 
entered,  did  yon  ever  enter  any  protest  to  the  Attorney  General  against  any 
such  action  and  decree? 

Mr.  Campbell.  No  ;  I  was  never  requested  to  be  heard. 

Mr.  Breed.  1  didn't  ask  you  If  you  were  requested.  You  have  testified  that 
you  knew  of  newspaper  reports,  in  December,  1910.  but  that  you  couldn't 
believe  them  to  be  trtie;  and  I  am  merely  asking  you  if,  after  you  heard  of 
those  reports,  in  December,  1919.  you  eommunieated  to  the  Attorney  General 
yonr  opposition  to  any  such  proposal  or  to  such  decree? 

Mr.  Campbell.  Wonld  you  espect  me  to  do  that  in  the  light  of  all  pcoposals 
made  by  this  Government  in  that  direction?  I  will  not  answer  that  question 
as  you  have  asked  it. 

Jni^  Hatneb.  First  give  your  answer,  and  then  explain. 
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Mr,  Campbell.  There  are  a  lot  of  thlD^  in  this  record- 
Mr.  Bbeed  (Interposing).  No;  I  JuBt  asked  yon  if  you 
opposition  to  the  Attorney  General  to  the  reports  that  you 
Kir.  Campdell.  Why  do  ;ou  ask  me  that? 
The  Chaibuan.  Just  answer  the  question,  and  then  explain  why  you  didn't    i 
Air.  BuEffii.  I  didn't  ask  him  for  any  explanation. 

The  Chairman.  We  did.    Why  didn't  you?  I 

Mr.  Campbell.  Because  I  was  not  Informed  as  to  the  facts  as  to  what  he 

Mr.  Breeo.  But  you  didn't  protest  to  the  Attorney  General? 

.Tudge  Hainer.  He  has  answered  that,  Mr.  Breed. 

Mr.  Ttnrm,  Yes ;  I  agree  he  has.  Did  you  protest  to  Mr.  Armour,  with  whom 
you  stated  you  had  a  contract? 

Mr.  Campbeli.  I  did  not. 

Mr.  Breed.  Did  you  have  a  coutrart  with  Mr.  Armour  with  respect  to  the 
sale  of  any  of  the  products  of  the  California  Cooperative  Canneries,  in  De- 
ceml>er.  1919? 

Mr.  Campbell.  We  have  a  contract  with  Armour  &  Co. 

Mr-  Breed.  Have  you  that  contract  with  you? 

Mr.  Campbell.  No,  sir. 

Mr,  Breed.  I  would  like  to  ask  a  few  questions  about  the  contract  Inasmucb 
as  Mr.  Campbell  has  testified  to  it,  gentlemen  of  the  committee,  and  I  bdlevt 
you  reserved  the  question  as  to  whether  Mr.  Campbell  should  be  asked  to 
produce  it,  for  subsequent  decision.    Are  you  willing  to  produce  the  contrast? 

Mr.  Caupbeli.  No,  sir. 

Mr.  Breed.  You  ere  not?  Now,  I  ask  that  Mr.  Campbell  be  asked  to  produce 
the  contract,  and  that  we  be  given  the  right  to  see  It,  or  that  his  entire  testi- 
money  witli  respect  to  the  contract  be  stricken  from  the  record. 

The  Chaibkan.  Mr.  Campbell,  are  you  wlHlnf  to  state  why  you  do  not 
want  to  produce  that  contract? 

Mr,  Campbell.  Yes,  sir. 

The  Chaikman.  Why? 

Mr.  Campbell.  I  feel  that  Inasmuch  as  the  Federal  Trade  CommlasIOQ  ind 
the  Department  of  Justice  both  have  copies  of  this  contract,  that  la  case  thli 
contract  Is  to  be  used  In  any  action  In  court  which  may  be  brought  later  on 
I  prefer  not  to  have  our  enemies  In  poseeselon  of  any  more  Informatloa  than  I 
am  compelled  to  give  them. 

Mr.  Breed.  You  regard  ua  as  jour  enemies,  do  you? 

Mr.  Campbell.  I  certainly  do. 

Mr.  Bbed).  I  am  sorry. 

Mr.  Stevens.  I  hope  you  mean  your  frl^ids,  the  en^ny. 

Mr,  Campbell.  Yes ;  our  friends,  the  enemy.  Well  stated,  Mr.  Stevens.  I 
love  my  enemies. 

The  Cbairuar,  Well,  we  will  reserve  that  question  until  later,  Mr.  Breed, 

Judge  Hainbb.  You  might  proceed  to  something  else,  and  we  will  rule  on 
yotir  question  at  luncheon.  You  understand,  Mr.  Breed,  that  we  have  no  audi 
Judicial  powers  that  we  could  compel  the  production  of  It. 

Mr.  Bbeed.  I  fully  appreciate  that.  Judge. 

Judge  Haiheb.  But  we  will  take  it  under  advisement  and  announce  It  latec. 

Mr.  Breed.  But  I  feel  that  all  of  the  testimony,  according  to  any  rule  cf 
Justice  or  evidence,  that  Mr,  Campbell  has  given  with  respect  to  a  written 
instrument  that  he  does  not  produce  and  refuses  to  produce,  muat  be  strict^ 
not  only  from  the  record  but  from  your  memories. 

Judge  Hatheb.  I  have  never  seen  the  contract,  and  certainly  I  would  not 
consider  It,  Mr.  Breed.  I  will  state  that.  It  should  not  be  considered  by  tb« 
committee  unless  It  Is  produced,  and  you  have  an  opportunity  to  9ee  It;  I  wID 
state  that.    I  stated  that  In  the  beginning. 

The  CHAiBMAif.  Well,  I  have  seen  It,  but  I  can  not  remember  what  Is  la 
It,  I  am  frank  to  tell  yoti  that. 

Mr.  Breed.  We  feel  that  Mr.  Campbell  having  given  testimony  wldi  rcapect 
to  the  fact— — - 

Judge  Haiheb  (interposing).  It  Is  Just  like  any  other  document.  If  It  is 
not  produced,  of  course  It  can  not  be  considered  by  a  court. 

Mr.  BiEBD,  But  we  think  that  his  testimony  with  reaped  to  the  fact  tbat 
his  contract  has  been  affected  by  the  entry  of  this  decree  so  thoroughly  permeatcf 
all  of  his  original  testlmonr  that  It  is  Impossible  to  croBa-esamlne  tum,  and 
that  the  testimony  Itself  Is  of  no  force  and  effect  before  yon,  relating  to  a 
written  Instrument,  unless  It  1b  produced  to  you  and  to  us. 
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Mr,  Gaupbell.  I  would  call  the  attention  o(  the  committee  to  the  fact  that 
all  evidence  produced  and  all  documents  produced  before  the  18th  were  to  be 
considered  as  confldenttal,  and  that  I  suppose  the  wholesale  grocers  have  all 
filed  certain  documents,  evidence,  or  written  statements  which  have  not  been 
produced  here. 

Judge  Haineb.  I  don't  understand  that,  Mr,  Campbell;  no.  Everything  that 
will  be  considered  is  not  confidential. 

The  Chaibuan.  Wei!,  1  disagree  with  you,  Judge. 

Judge  Haineb.  What? 

The  ChjUbuan.  I  think  the  written  communications  which  came  In  before 
the  18th  to  the  Departmtjnt  of  Justice  are  not  to  be  published  as  a  part  of  the 
records  in  this  case. 

Judge  Haineb.  You  mean  the  communications  that  came  in  before  the  public 
hearings? 

The  Chaibman.  Yes;  everything  that  came  In  before  the  public  hearings. 

Mr.  Campbell.  That  was  the  statement  made  to  all,  I  think,  Mr.  Chairman. 
That  was  my  understanding. 

The  Chaibman.  That  was  my  understanding. 

Mr.  BuEED.  Mr.  Campbell;  however,  has  testified  at  length  as  to  this  contract 
at  this  hearing.  And  I  am  sure  by  his  testimony,  he  does  not  wish  it  to  be  re- 
garded as  confidential  at  this  hearing, 

Mr,  Smith.  I  would  like  to  state  that  the  written  statement  we  sent  In  I 
put  Into  the  record  for  the  Southern  Wholesale  Grocers. 

Judge  Haineb.  Most  of  them  have  been  put  in  the  record,  have  they  not? 

Mr,  Smith.  Yes;  I  put  in  tlie  only  communication  we  sent  in  into  the  record, 
so  that  everybody  might  see  it. 

Mr.  Bbebd.  Well,  while  we  are  on  that  point  I  feel  that  Mr.  Campbell,  very 
properly,  perhaps,  and  very  cleverly,  read  Into  the  evidence  all  the  various 
letters  which  he  had  received  from  people  to  whom  he  had  written  asking 
them  to  oppose  this  decree,  and  while  the  Wholesale  Grocers'  Association, 
which  has  also,  as  you  know,  written  to  various  people  asking  their  opinion,  did 
not  introduce  any  of  the  hundreds — and  there  may  be  more — letters  that  they 
received  expressing  opposition.  We  do  not  believe  that  is  the  way  to  try  this 
case  before  you. 

The  Chaibman.  I  feel  very  frank  to  say  that  neither  side  have  produced 
copies  of  anywhere  near  all  the  letters  tliat  the  department  has  received  on 
this  question. 

Mr,  BBEEn,  Well,  shall  I  go  on  then.  Mr,  Chairman?  You  said  you  would 
decide  later. 

The  Chaibbman,  Go  ahead,  and  we  will  decide  about  the  contract  after 
recess,  Mr.  Breed. 

Mr.  Bbeed.  When.  If  ever,  did  you  first  discuss  the  question  of  raodlfleation 
of  this  decree  with  Armour  &  Co.,  or  Mr,  Armour,  or  any  of  the  officers  of 
Armour  &  Co.? 

Mr.  CAMPpELt,  Personally,  or  by  wire  or  letter,  do  you  mean? 

Mr.  Bbeed.  Personally  or  by  wire,  either. 

Mr.  Camfbeli..  I  think  it  was  at  the  time.  If  I  remember  correctly,  that  I 
wired   the  Department  of  Justice  protesting   against   the  operation   of  the 

Mr.  Bbeeu.  That  was  In  May,  1919? 

The  Chaibman.  Nineteen  what?    1920? 

Mr.  Camprelt,.  1S20;  that  Is  right, 

Mr.  Bbebd.  Did  you  later  have  a  conversation  with  Armour  &  Co..  or  any  of 
Its  officers? 

Mr.  Campbkll.  1  liave  iiad  many  conversations  subsequent 

Mr,  Bbeed  (Interposing).  With  respect  to  this  modification. 

Mr.  Camphell,  I  have  had  many  conversations  subsequent  to  that;  yes.  sir. 

The  Chaibman.  What  wns  the  result  of  that  original  request  that  you  made, 
Mr.  Campl>ell,  to  the  Department  of  Justice? 

Mr.  Campucli:,  If  the  matter  Is  not  conlideutial  so  far  as  the  department  Is 
concerned? 

The  Chauiman.  Well,  I  don't  know  that  It  la  confidential,  Mr,  Campbell. 

Mr.  Campbell.  Well,  If  It  is  not  confidential,  I  will  tell  the  whole  story.  I  am 
sorry  I  haven't  the  original  wire  here  which  I  sent  to  the  Department  of 
Justice.  It  might  be  written  Into  the  record.  We  protested  against  the  opera- 
tion of  this  decree,  pointing  out 

Mr.  Bbeed  (iuteqioslug).  That  is  the  California  canneries.  Is  this? 
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sir.  Campbell.  Yes  (continuing).  Tlint  we  hsd  ooiitmcted  supplies  nnd 
arraneeil  to  hiimlle  a  large  quuntUy  of  trulta;  that  Armour  &  Co.  had  agreed 
to  distribute  tliese  for  us :  that  we  could  not  itiuke  proper  arrangements  for  the 
dl8tr]t>utlon  of  these  goods  through  Ihe  season.  The  Department  of  Justice 
uotifled  Armour  &  Co.  that  they  would  allow  them  tn  handle  these  goada. 

Mr.  Breed.  Handle  wliat  goods? 

Mr.  Campbell.  The  Department  of  Juatioe  notified  Armour  &  Co.  that  they 
would  allOM-  theui  to  hnndle  these  goods  rather  than  to  cause  this  great  In- 
convenience and  loss  to  us. 

The  Chaibma:<.  During  what  period? 

Mr.  Campbell.  During  that  year,  that  season. 

Mr.  Breed.  What  season? 

Mr.  Campbeli.  1920. 

Mr.  Bbei:u.  Wei!,  was  there  any  prohihitlon  against  Armour  &  Co,  handling 
aay  goods  durint;  1920? 

Mr.  Campbeu..  My  understanding  was  and  Is  that  those  companies — the  Are 
packers — bad  undertaken  to  reduce  their  stocks  as  rapidly  as  possible  and  to 
Unally  have  the  business  entirely  cleaned  up  within  the  two-year  period. 

Mr.  Bbeed.  That  is,  before  February  27,  1922? 

Mr.  Campbell.  Yes.  And  I  think  that  the  defendant  corporations  felt  that 
they  should  divest  themselves  of  these  interests  as  rapidly  as  possible. 

Mr.  Bbeed.  But  there  was  no  prohibition  In  the  terms  of  the  decree  against 
their  handling;  and  diatrlbuthig  your  product  during  the  years  1920  or  1921,  was 
there? 

The  Cmaibman.  I  think  1  can  best  explain  that,  that  it  was  the  belief,  opinion, 
and  attitude  of  the  Department  of  Justice,  as  well  as  the  meat  packers,  in  work- 
ing out  this  decree,  that  it  was  the  spirit  and  intent  of  the  decree  that  there 
should  be  a  process  of  elimination  without  the  taking  on  of  any  additional  lines 
or  Inci-easing  the  lines  which  they  were  already  handling,  and  that  both  sides 
had  been  working  with  that  In  mind  and  felt  that  that  was  the  decree  and  Its 
provisions. 

Mr.  Bbeed.  Well  now,  Mr.  Chalrninu,  that  makes  quite  imporEaiit  our  knowing 
about  this  contract.  You  said  timt  Ai-mour  &  Co.  bad  taken  on  the  obligation 
of  distributing  the  product  of  the  California  Canneries.  Had  they  bought  Ihe 
products?     [AdUre.'islng  Mr.  Campbell.] 

Mr.  Campbell.  They  had  a  contract  for  the  pui'cliase  of  their  supplies.    Those 

Mr.  Bbeed,  Had  tliey  agreed  to  take  and  pay  for  those  supplies  at  a  given 

Mr.  Campbell.  At  tiie  price  of  the  California  Packing  Corporation.  1  have 
made  that  very  dear  in  my  original  statement. 

Mr.  Breed.  Well,  all  I  wanted  to  get  in  my  mind  is :  You  said  they  had  agreed 
to  distribute.  I  want  to  know  if  you  make  a  distinction  betiveen  an  agreement 
to  distribute  and  an  agreement  to  purchase.  So  I  am  asking  you  now:  Had 
they  purchased  the  goods  under  this  contract? 

Mr.  Campbell.  A  purchase  usually  presupjxises  a  definite  Quantity,  Their  con- 
tract did  not  provide  for  the  purchase  of  a  definite  quantity. 

Mr.  Bbeed.  How  much  did  It  provide  for,  for  1^0,  Mr.  Campbell? 

Mr.  Caufbell.  It  provided  for  the  furnishing  of  supplies  that  they  needed  in 
their  business. 

Mr.  Breed,  Their  ow-n  indii'ldual  business? 

Mr,  Campbell.  Their  own  Individual  business,  whatevei 
viously  when  this  decree  began  to  operate  they  had  no  use 
therefore  they  made  no  demand  of  us  for  these  goods. 

Mr.  Breed.  Well  then,  if  they  didn't  have  any  need  for  the  goods  in  their 
individual  business  they  were  not  obligated  to  buy  and  pay  for  them  under  the 
contract? 

Mr.  Campbell,  That  is  the  reason  why  this  decree  destroyed  our  property. 

Mr.  Bbeed.  I  see.  Well  now,  I  may  have  interrupted  you  in  your  statement 
that  you  were  going  ahead  to  explain  about  your  wire  to  the  Attorney  General 
In  May,  and  your  communication  with  Mr.  Armour. 

Mr.  Campbell.  Mr.  Chairman,  would  you  like  to  have  me  go  any  further  in 
that  transaction? 

Judge  Haineb.  I  don't  think  so. 

The  Chairman.  I  don't  see  any  occasion  to.    You  stated  the  fact. 

Mr.  Bbekd.  All  right. 

Mr.  Campbell.  Yes. 
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Mr.  Bbeed.  Tben  your  wire  to  the  D^)artment  ot  Justice,  yoat  flist  com- 
munication, was  when? 

Mr.  Campbell.  In  May,  1920. 

Mr.  Bbeed.  Prior  to  that  time  had  you  seen  and  talked  with  Armour  &  Co. 
about  tbIsT 

Mr.  Caicpbell.  None  of  tbem. 

Mr.  Bbeed.  Had  you  communicated  wltli  tbem  by  wire  as  to  tbetr  attitude  or 
otherwise? 

Mr.  Campbell.  Tbey  wrote  me  a  letter,  bowever,  and  It  was  on  the  basU  o( 
ttiat  letter  tbat  1  took  this  action. 

Mr.  Breed.  Uli,  they  wrote  you  a  letter  before  you  mat  the  telegram? 

Mr.  Campbell.  They  wrote  me  a  letter  before  I  sent  the  telegram,  yrobably  a 
week  before.  I  then  called  in  my  directors  and  we  had  a  long  discussion  of 
this  whole  matter.  Following  tbat  discussion  and  my  Instructions  from  my 
dli-ectors,  I  forwarded  tbU  wire. 

Mr.  Bbeed.  To  the  D^jartment  of  Justice? 

Mr.  Campbell.  To  the  Department  of  Justice. 

Mr.  Bbkrd.  Have  you  tliat  letter  that  Armour  &  Co.  wrote  you,  Mr.  Campbell? 

Mr.  Caupbeu..  Ho,  1  have  not.  I  might  bave  brouglit  it  from  our  flies  In 
Califonda. 

Mr.  Bbeed.  Would  you  be  wHiing  to  produce  that  letter,  Mr.  Campbell? 

Mr.  Campbell.  Yea;  I  would  be  willing  to  produce  tbat  letter;  but  I  could 
give  you  the  gist  of  it,  ami  it  would  be  as  clear  as  the  letter. 

Mr.  Bbeed.  Well,  if  you  will  positively  agree  to  send  it  to  tbe  department,  with 
a  (Xipy  to  us,  I  .would  not  object  to  your  talking  about  it ;  but  I  do  object  to 
j'our  talking  about  a  written  instrument  unless  I  see  it  afterwards. 

Air.  Campbell.  We  might  Just  as  well  let  it  go,  then,  and  not  carry  it  on  any 
further. 

Mr.  Bbeed.  That  is,  you  won't  care  to  send  the  department  a  copy  of  that 
letter? 

Mr.  Campbell.  I  don't  think  it  is  necessary. 

The  Chaibman.  Mr.  Campbell,  do  you  anticipate  that  if  the  Government  does 
not  move  for  a  moditlcatiou  of  this  decree,  you  may  be  compelled  to? 

Mr.  Bbeed.  Well,  now,  Mr.  Chairman,  I  want  to  object  to  that. 

The  Chaibman.  I  want  to  get  his  grounds  for  a  refusal  to  bnng  these  things 
here. 

Mr.  Bsbed.  Well,  I  thiuk  that  fs  almost  an  implied  suggestion  on  the  part 
of  tlie  Government. 

The  CHAiBM.iN.  Well.  I  disagree  with  you  upon  that.  I  want  to  get  his 
viewpoint  as  to  why  he  is  refu^ng,  or  why  he  does  not  wish  to. 

Mr,  Campbell.  1  might  clarify  tbot  a  little  bit,  Mr.  Breed. 

Mr.  Bbeed.  Well,  I  object  to  the  question,  and,  of  course,  you  can  answer 
wbatever  you  see  tit  if  the  commission  so  rules. 

Mr.  Campbelu  The  point  is  this:  The  chairman,  I  think,  is  correct  in  his 
question  for  this  reaaon,  that  I  have  already  stated  to  the  Department  of 
Justice  tliat  we  would  so  mr)ve. 

Mr.  Breed.  Xou  are  not  a  party  to  this  proceediug,  are  you.  of  the  Unilvd 
States  against  the  Big  Five  packers? 

Mr.  Campbell.  Ko,  sir. 

The  Chaibman.  Is  that  tbe  reason  why  you  object  to  introducing  here  the 
contract,  letters,  and  so  forth,  that  liave  beeu  referred  to? 

Mr.  Campbell.  Tliat  is  the  reason,  Mr.  Chairman. 

Mr.  Bbeed.  When  you  say,  "We  intend  to  move,"  who  do  yon  refer  to? 

Mr,  Campbell.  The  California  Cooperative  Canneries. 

Mr.  Bbeed.  The  California  Cooperative  Canneries? 

Mr.  Campbell.  Yes. 

Mr.  Bbeed.  And  you  are  not  referring  to  Armour  &  Co.? 

Mr.  Campbell.  I  know  nothing  about  what  they  want  to  do. 

Mr.  Bbeed.  I  thought  you  gave  some  testimony  here  the  other  day  to  the  effect 
that  you  talked  frequently  with  Mr.  J.  Ogden  Armour  and  with  Mr.  Wilson,  and 
that  they  were  favorable  to  the  modification  of  this  decree.  Am  I  wrong  about 
that? 

Mr.  Campbell.  You  are  not  wrong  about  that.  They  seem  to  be  favorable 
to  the  modification  of  the  decree,  and  I  might  go  back  and  recount  a  con- 
versation bad  with  Mr.  Meeker  in  April,  as  T  came  on  to  Washington,  that 
might  enlighten  you  considerably  ns  to  their  attitude,  which  I  think  the  gentle- 
men here,  not  only  the  committee,  but  others,  should  know. 
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Mr.  Bbeed.  I  would  be  glad  to  have  It. 

Mr.  Caupbell.  I  called  llrst  on  mjr  arrival  in  Chicago  on  Mr.  Davidson,  who 
la  tbe  head  of  the  canned-f  mita  department. 

Hr.  Bbeed.  Ib  he  vice  president,  also,  ef  Artnonr  &  Oo.l 

Hr.  Gaupbbll.  I  don't  know  what  office  he  holds,  but  be  Is  the  head  of  that 
certain  department  with  which  we  deal.  He  said  to  me  In  answer  to  mj*  in- 
quiry regarding  their  attitude  on  this  decree  matter  thst  "I  think  our  board 
of  directors  U  entirety  opposed  to  reenterine  the  sale  and  distribution  of  side 
lines  or  unrelated  produtti." 

And  I  then  called  on  one  of  the  attome>'s.  1  tb^nk  Mr.  Crafts,  and  I  consnlted 
with  him  about  this  matter,  and  he  said,  "  I  believe  our  people  are  opposed  to 
reentering." 

Then  I  called  on  Mr.  Meeker  and  asked  him  why  they  had  taken  this  posi- 
tion. And  bis  reply  was  somethlnK  like  this:  "That  we  hnve  had  so  much 
opposition  to  our  handling  of  these  side  lines  that  we  are  ttred  of  the  struggle 
and  prefer  to  keep  out  of  these  lines  If  ft  is  the  will  of  the  Oovemment  that 
we  do  so." 

I  then  said  to  Mr.  Meeker;  "The  people  of  this  country  should  demand  that 
these  facilities  which  yon  have  should  not  be  taken  away  from  public  use. 
That  tbe  people,  through  their  patronage,  have  built  up  this  great  system  of 
distribution  which  you  now  have,  and  they  are  entitled  to  Its  use  In  economic 
distribution  of  foods." 

His  reply  was  that  be  felt  that  they  were  entitled  to  It ;  that  it  would  cost 
them  more  money  to  deliver  meat  products  alone  than  it  would  if  considerable 
quantities  of  other  products  were  handled  with  meats,  thus  cutting  down  their 
overhead  and  tak'ng  care  of  the  branch  house  and  tramp-car  service. 

I  said,  "  Now,  Mr.  Meeker,  would  you  be  willing  to  handle  goods  on  a  com- 
mission basis  for  the  producers,  giving  us  the  most  direct  route  from  producer 
to  consumer?  " 

Mr.  Bbeeo  (interposing).  You  are  the  originator  of  this  commission  idea? 

Mr.  Campbei.l.  I  am,  a'.r.  I  started  It  four  years  ago  with  Tom  Wilson.  He 
agreed  to  it  at  that  time,  he  said,  if  I  could  get  the  people  ready;  in  other  words, 
could  get  the  people  up  to  the  point  of  understanding  what  we  were  trying  to 
do  in  making  this  saving. 

Mr.  Meeker  then  replied :  "  We  will  have  nothing  to  do  with  the  matter 
of 

Mr.  Bbebo.  What  d-d  you  mean  by  "if  you  could  get  the  people  ready"? 

Mr.  Campbell  Educate  a  few  wholesale  grocers,  probably. 

Mr.  Brked.  They  do  not  ordinarily  buy  from  the  packers,  do  they? 

Mr.  Campbell.  No;  but  they  seem  to  be  concerned  with  the  people's  interests 
here,  and  are  taking  care  of  the  people's  interests,  according  to  their  story. 

Air.  Breed.  Well,  escuse  me. 

Mr.  Caupbglt.  Mr.  Ttleeker  then  said  that  if  ttaey  could  handle  the  products 
on  a  commission  basis  and  the  Government  would  agree  to  allow  him  to  do  thl:i. 
or  In  any  other  way  they  would  not  oppose  my  application  for  a  modiflcntlon. 
They  were  particularly  concerned  In  carrying  on  their  business  in  a  way  that 
would  be  satisfactory  to  the  Government  and  to  the  people.  He  said  that  if  the 
people  would  prefer  to  pay  a  higher  price  for  meat  and  other  products,  due 
to  the  excessive  overhead  cost  in  bandllug  but  one  product  alone,  why  the  people 
would  have  to  i>ay  It.  but  they  would  like  to  put,  of  conrse,  their  distributing 
facilities  to  the  service  of  the  people  If  the  people  would  care  to  use  them,  but 
they  would  not  take  any  active  part  In  any  application  that  I  might  make  for 
the  modification  of  the  decree. 

Mr.  Breed,  They  would  not.  Did  you  then  state  to  him  what  you  proposed 
to  do? 

Mr,  Campbell.  I  told  him  nothing. 

Mr.  Bbebd.  Did  you  say  to  him — Mr.  Meeker — In  that  conference:  "Will  you 
take  the  stulTon  a  commission  basis  and  sell  it;  not  speculate  on  it  at  all?" 

And  did  he  say :  "  They  might  do  that." 

And  did  you  say :  "  Well,  will  yon  Just  keep  still  when  I  go  back  there?  " 

And  did  he  say :  "  Tes ;  we  wUl  beep  still."    "  So  I  went  back  and  started." 

Mr.  Campbell.  Tes;  something  of  that  sort,  for  this  reason:  I  did  not  want 
them  to  oppose  the  work  I  was  doing.  1  wanted  them  to  keep  still  on  opposi- 
tion. 

Mr.  Bbeed.  Well,  when  you  said— and  I  am  quoting  from  a  speech  of  yours 
before  the  Western  Canners'  Association  on  or  abont  November  12,  in  asking 
the  questions—where  did  you  mean  you  were  going  to  go  whrai  you  said,  "  So 
I  went  back  and  started  "? 
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Mr.  Campbkli.  To  WaBhlngtoo.  I  will  explain  In  teference  to  that  talk  I 
made  that  I  did  not  know  that  a  reporter  wa»  talcing  It,  and  I  talked  Bol 
rapidly  that  he  came  to  me  afterwards  and  he  said  he  only  got  about  half  of 
it,  but  be  thougbt  he  got  the  sense  of  it.  I  guess  I  did  talk  very  rapidly.  I 
bad  but  a  few  minutes. 

Mr.  Bkegd.  But  I  think  It  is  pretty  clear. 

Mr.  Campbell.  I  think  It  Is  clear ;  yes.  I  don't  want  you  to  mlHconstnie  my 
meaning  or  twist  It,  because  tlie  thing  that  I  brought  out  widi  Mr.  Meeker  was 
that  what  I  wanted  him  to  do  was  to  allow  me  to  go  abead  without  opposition. 
I  didn't  ask  for  bis  help. 

Mr.  Bbeed.  You  asked  him  If  he  would  take  it  on  commission  basis  and  not 
speculati!  at  all? 

Mr.  Caupbell.  That  Is  what  I  asked  hltfi. 

Mr.  BaixD.  And  he  said  they  might  do  that? 

Mr.  Caupbell.  Xes;  that  is  what  he  said. 

Mr.  Bbebd.  Ton  said  tliat  If  he  would  keep  still  that  you  would  go  to  Wash- 
ington and  start  the  thing? 

Mr.  Caupbixl.  Tes. 

Mr.  Breed.  Now,  did  you  go  to  Washington? 

Mr.  Caupbell.  I  did  go. 

Mr.  Bbeed.  When  was  tliat,  Mr.  Gampbelll 

Mr.  Campbell.  I  arrived  here  about  the  20th  of  April,  I  think. 

Me.  Brebd.  And  have  you  been  engaged  In  the  question  of  trying  to  get  modi- 
fication of  the  decree  since  that  date? 

Mr.  Campbell.  Tes;  all  the  time  I  wasn't  engaged  In  borrowing,  money -and 
trying  to  sell  goods  to  jobbers ;  which  did  not  prove  very  successful,  I  wlil 
say  that. 

Mr.  BsEED.  Referring  to  this  conversation  with  Mr.  Meeker,  you  Stated  that 
you  said  that  tbe  facilities  of  Armour  &  Co.  should  not  be  taken  away  from 
the  public  iise.  Are  the  distributive  facilities  of  Armour  open  to  the  pnbltc 
use  or  to  tlieir  private  use7 

Mr,  Campbell.  I  consider,  If  you  want  my  view  of  the  matter,  that  all  great 
corporations  engaged  in  interstate  commerce  are  in  tbe  nature  of  a  public 
utility,  although  they  might  not  l>e  under  the  control  of  the  Government  The 
packers  have  now  been  put  onder  Government  control,  and  1  consider  them  a 
quasi  public  utility,  and  therefore  should  be  allowed  to  carry  on  tbe  business  in 
the  interest  of  tbe  public. 

Mr.  Bbeed.  Weil,  you  don't  mean  to  convey  the  impresBlon  that  any  canner 
or  Jobber  that  wished  to  obtain  the  use  of  the  refrigerator  peddlar  cars  of  the 
packer  could  get  that  service  by  applying  to  tbe  packer,  do  you  now,  under 
existing  law? 

Mr.  Campbell.  Do  you  mean  now  to  refer  to  the  private  car  lines? 

Mr.  Bebed.  1  mean  the  refrigerator  ear  lines  of  which  the  testimony  yester- 
day showed  that  the  packers  together  own  91.6  per  cent 

Mr.  Campbell.  Of  what  refrigerator  cars? 

Mr.  Bbko).  Brine  tank  cars, 

Mr.  Campbell.  Brine  tank  cars? 

Mr.  Breed.  Refrigerator  cars. 

Mr.  Campbell.  Meat  tank  cars? 

Mr.  Beebd.  Yes,  sir, 

Mr.  Campbkll.  No,  sir ;  I  don't  believe  that  I  would  care  to  have  tbe  whole- 
sale grocers  use  their  cars,  because  they  are  a  competitor  of  tbe  canner. 

Mr.  Bbeed.  But  isn't  that  a  facility  that  you  were  talking  with  Mr.  Meeker 
about  being  used  for  the  purpose  of  handling  these  nonperlshaWe  canned  prod- 
ucts and  groceries? 

Mr.  Caufbbll.  I  never  said  that  canned  products  were  not  perishable. 

Mr.  Breed.  I  didn't  mean  that,  but  1  mean  are  those  the  facilities  that  you 
are  referring  to  that  should  be  open  to  public  use.  in  your  opinion? 

Mr.  Campbell.  When  you  speak  of  public  use,  do  you  mean  the  use  of  anyone? 

Mr.  Bbeed.  Well,  I  will  limit  my  question  again.  Are  those  the  fadlltleB  that 
you  referred  to? 

Mr.  Campbell.  Those  are  not  all  the  facilities ;  no.  I  have  referred  to  branch 
bouses  and  to  salesmen. 

Mr.  Breed.  But  that  Is  a  part  of  the  facility. 

Mr.  Gaupsell.  A  part  of  the  facility ;  yes. 

10l4ia— 22 57 


:v  Google 


896  PACKEES     CONSENT  DECREE. 

The  Chaibman.  When  you  say  "  should  be  open  to  the  pnWic,"  do  you  mean 
to  the  consucner,  or  who?      ' 

Mr.  Campbei.i.  My  contention  is  that  those  facilities  ehoHlii  be  open  to  the 
producer  and  the  consumer,  not  to  middlemen. 

Mr.  Bbeed.  To  the  producer — that  would  be  canners,  packers 

Mr.  Caupbbll.  Farmers. 

Mr.  Bbeed  (continuing).    Manufacturers,  farmers. 

Mr.  Gaufbeli..  Yes,  sir. 

Mr.  Breed.  Well,  in  the  present  state  of  our  handling  of  food  products,  do 
you  know  of  any  canuers,  manufacturers,  and  farmers,  and  producers  that  own 
any  refrigerator  cars  or  have  any  such  facility  as  the  packers  have? 

Mr.  Campbell.  No  ;  and  that  is  the  reason  we  would  like  to  get  the  use  of 

Mr., Breed.  Yes.  Do  you  know  of  any  wholesale  grocers  or  mail-order  houses, 
catalogue  houses,  chain  stores,  or  other  people  engaged  in  the  purchase  of  these 
products  from  producers,  farmers,  canners.  and  so  on.  owning  any  such  facili- 
ties by  which  they  can  transport  these  unrelated  products  from  the  producer, 
and  BO  forth,  to  the  market? 

Mr.  Gampeeu.  We  do  not.  and  we  contend  that  they  should  own  such  facili- 
ties. 

Mr.  Bbeed.  You  contend  they  should? 

Mr.  Campbell.  Yes. 

Mr.  Bbeeo.  In  other  words,  you  believe  that  other  people,  other  Interests  in 
the  business  of  buying  food  products  and  selling  them  either  to  the  retailer  or 
the  consumer  should  own  these  railroad  facilities? 

Mr.  Caupbell.  I  do,  sir. 

Judge  Haineb.  You  mean  that  the  wholesale  grocer  should  have  these  facili- 
ties for  the  interests  of  the  public? 

Mr.  Caupbelu  We  mean.  Judge,  that  they  are  not  fulfilling  their  public  duty 
when  they  do  not  furnish  such  facilities. 

Mr.  Bbeed.  Well,  you  mean  when  they  do  not  own  theni  and  have  them 
available? 

Mr.  Campbeu*  les;  either  own  them  or  lease  them. 

Mr.  Bbeed.  And  your  Idea  is  that  the  wholesale  grocer,  then,  should  buy 
and  own  refrigerator  and  other  cars  In  order  to  get  his  goods  from  tlie  Tarious 
places  at  which  he  purchased  them  to  his  house? 

Mr.  Campbeix.  It  is  not  necessary  to  do  that,  because  the  railroads  wlH 
transport  them  to  those  points  of  distribution.  But  he  should  furnish  facili- 
ties for  distribution  comparable  to  the  packer  if  he  is  going  to  continue  In 
dlstrilDiition  and  properly  take  care  of  the  needs  of  the  general  public. 

Mr.  Breed.  That  is,  you  mean  after  the  goods,  wewlil  say,  are  received  in 
the  wholesale  grocer's  warehouse,  that  he  ohouid  have  the  railroad  cars  to  dis- 
tribute them  to  the  retailer? 

Mr.  Caupbell.  Either  lease  them  or  own  them. 

Mr.  Bbeed.  I  see.  Well,  that  makes  clear  a  point  that  has  been  a  puiude 
to  me  in  your  eiaraination,  and  I  am  very  glad  to  have  your  idea. 

Mr.  Campbell.  I  want  him  to  become  a  real  distributor  instead  of  a  very 
inefllcient  one. 

Mr.  Breed.  Then  you  believe  that  It  Is  not  essentially  the  duty  of  the  rail- 
roads of  the  United  States  to  furnish  these  facilities  and  make  them  open  to 
all  parties  desiring  to  distribute  over  their  roads? 

Mr.  Campdell.  I  might  advise  you  to  read  a  report  of  the  Interstate  Com- 
merce Commission  on  that  matter,  No.  4906.  I  have  copies  here,  and  I  will 
be  glad  to  furnish  it  to  you ;  and  you  can  get  a  copy  of  it  here  in  the  Inter- 
state Commerce  Commission,  in  which  that  matter  has  been  gone  Into  for  some 
six  years. 

Mr.  Breed.  Well,  I  just  want  to  get  your  idea,  Mr.  Campbell. 

Mr.  Campbell.  My  Idea  agrees  with  the  idea  of  the  Interstate  Commerce  Com- 
mission. 

Mr.  Bbeed.  And  you  claim  the  Interstate  Commerce  Commission,  then, 
believes  that  all  the  boyers  and  distributors  of  food  products  should  own 
their  individual  private  car  lines? 

Mr.  Campbeu.  I  didn't  say  that,  and  neither  did  the  Interstate  Conunerce 
Commission. 

Mr.  Breed.  Well,  but  that  la  what  I  am  talking  about.  I  don't  know  what 
Is  in  that  pamphlet,  because  I  have  not  read  It. 

Mr.  Caupbell,  Your  conclusion  is  exaggerated. 
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Mr.  Bbkeo.  No;  I  am  speaking  to  Just  one  fact,  and  not  going  off  Into 
written  instruments  again  which  I  have  not  read. 

Judge  Haireb.  I  thiak  he  ought  to  be  allowed  to  refer  to  that  document 
if  he  wants  to  do  so. 

Mr.  CaMPBEii.  I  can  read  it. 

Judge  Haineb.  He  sa.vs  he  approves  of  the  doctrine  announced  in  that  by 
the  Interstate  Commerce  Commission. 

Mr.  Bkeed.  Then  I  just  wanted  to  know  as  to  whether  as  to  this  point  the 
Interstate  Commerce  CoaimfsMion  lias  expressed  approval  of  the  idea  tliat  the 
distributors  of  food  protlncts — I  suppose  it  must  apply  to  other  products — ■ 
should  own  their  own  private  cars  for  distribution  of  their  products,  ^ou 
believe  that,  In  any  event? 

Mr,  Campbell.  I  do  not  believe  that  in  so  broad  a  mauuer  as  you  have 
stated  it. 

Mr.  Bbeed.  Well,  how  would  yon  limit  It? 

Mr,  Oampbell.  I  would  limit  it  to  those  who  are  engaged  iu  the  traffic  in 
sulliclent  volume  to  enable  them  to  handle  these  cars  economically. 

Mr.  Bbeed.  Well,  wouldn't  that  put  the  small  distributor  In  the  small  towns 
at  a  very  great  disadvantage  os  against  the  larger  distributor? 

Mr.  Campbell.  If  he  distributes  only  in  that  town  It  would  give  him  no  dis- 
advantage at  all.  I  know  in  the  town  where  I  am  living  we  have  two  wholesale 
grocers  who  practically  make  no  distribution  outside  of  their  town,  or  within 
hauling  distance  of  their  town  by  tlieir  trucks.  It  »-ould  not  put  them  at  any 
disadvantage  at  all. 

Mr.  Bbeed.  Then  you  believe  that  a  wholesale  grocer  should  only  distribute 
In  his  own  town,  and  no  out^de  wholesale  grocer  should  sell  to  any  retailers 
in  that  town? 

air.  Campbell.  No;  I  don't  believe  that.^ 

Mr.  Bbeed.  Well,  then,  the  oul^der  would  have  to  get  into  tliese  towns, 
wouldn't  he? 

Mr,  Campbell.  Certainly,  I  went  Into  that  matter,  if  you  read  my  testimony 
in  rebuttal^I  went  into  that  matter  of  private  cars  quite  at  length,  and  I  sug- 
gested there  how  the  wholesale  grocers  might  solve  that  problem. 

Judge  HAinEB,  Mr.  Breed,  perhaps  you  didn't  hear  that  testimony.    Did  y9U? 

Mr.  Bbeed.  I  must  have  been  away  that  day. 

Mr.  Campbell.  You  were  away.  It  tliink  it  is  hardly  worth  while  my  going 
into  that  matter  again  for  your  special  benefit, 

Mr.  Bbeed,  Well,  what  is  your  idea  as  to  the  work-out  of  the  wholesale 
grocer?    In  your  opinion  what  should  he  do  In  respect  to  handling  his  products? 

Mr.  Campbbu^  Do  you  think  It  Is  necessary  for  me  to  read  that  into  the 
record  again?    (Addressing  the  committee.] 

Mr.  Bbeed.  No;  Just  briefly.    I  didn't  know  that  he  had  gone  over  that. 

Judge  Haineb.  yes ;  he  has  gone  over  that.  He  spent  about  a  half  a  day  on 
that. 

Mr,  Bbeed.  He  did?    Well,  this  will  be  only  one  question. 

Mr.  Campbell.  I  can  explaln'to  you  what  I  feel  that  a  wholesale  grocer  In 
these  large  distributing  centers  should  do.  I  have  already  explained  snd  made 
a  statement  in  some  detail  on  that. 

Mr.  Bbeed.  Can  you  state  just  briefly  how  you  think  he  should  conduct  his 
business? 

Mr.  Campbell.  I  gave  an  example  of  cooperative^elivery  systems  of  retail 
dealets  In  many  towns  of  considerable  size.  These  retail  dealers  buy  trucks 
and  organize  a  separate  corporation  which  does  a  cooperative-delivery  service. 
Picking  up  the  orders  from  the  various  retail  dealers  and  delivering  them  into 
one  Election  of  the  city  under  one  management.  TTeing  that  as  an  Illustration, 
I  suggested  that  the  wholesale  fcrocers,  in  a  city  like  Chicago  or  Minneapolis 
ur  some  such  center  as  that,  could  equip,  either  by  lease  or  by  puivhase,  such 
refrigerator  cars  as  were  necessary  to  establish  their  delivery  routes.  They 
could  then  join 

Mr.  Bbeed  (Interposing).  But  the  wholesale  grocer 

Mr.  Campbell.  Just  wait  a  moment  until  I  get  through  with  my  statement.  • 
Kindly  do  not  interfere  with  me. 

They  could  then  Join  with  the  green-fruit  jobbers  and  fresh-vegetable  jcb- 
Ders  In  loading  these  cars  daily  c*  weekly — the  meat  packers  usually  load 
kveekly  from  their  branch  houses — and  get  these  routes  extending  over  a  hun- 
Jretl  or  two  hundred  mile«  and  deliver  these  gootls  in  common  to  their  various 
auyera.  and  in  my  opinion  could  set  up  a  competitive  system  which  it  would  be 
k-ery  hard  for  the  meat  packers  to  compete  with. 
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Mr.  Bbbed.  Dim-t  jou  think  tills  wruUl  Involve  considerable  espense  on  the 
part  of  the  who lesti lent  of  fruits,  Jobbers,  and  so  on? 

Sir.  Cmiphell.  It  requires  very  few  ears  to  equip  a  route.  The  cars  return 
rapidly,  and  In  the  eaw  of  Armour  &  d.— I  aiu  somewhat  acquainted  with 
their  distrlliutlon  lu  California— they  do  not  own  the  cars  themselves,  because 
they  do  not  use  In  their  distribution  in  Califonda  any  of  these  freeh-meat  cars 
that  you  speak  about,  as  tliey  have  no  slaughtering  houses  in  that  district 
Mr.  Bbeed.  What  do  they  use? 

Mr.  Cami'beij.  They  use  the  orillnan^  refrigerator  fruit  car  furn'sbed  them 
by  these  railroad  priviite  eiir  cunijMinleN. 

Mr.  KatiED.  And  do  they  ptit  their  fresli  meats  In  the  cars  as  well  as  the 
grocery  products? 

Mr.  Campbell.  They  handle  very  little  fresli  meats.  They  are  cured  meats 
on  the  coast  The  Iresh  meats  are  bandied  by  local  butchers  and  local  slaugh- 
terhf'uses. 

Mr.  Kreed.  Why  do  they  use  refrigerator  curs  for  goods  not  requiring  re- 
frigeration? 

Mr.  Campbell  Tbey  will  sh'p  butter,  eggs,  cheese,  and  other  products  that 
should  be  kept  told,  and,  as  I  have  explained  and  did  uiplaln  to  the  committee 
in  my  former  testimony  here,  canned  gcoils  require  refrigerator  cars  In  the 
winter  time  In  order  to  keep  them  from  freezing.  That  Is  not  necessary,  of 
course,  in  the  State  of  Onlifornla.  but  In  the  eastern  States  we  must  ship  cnnnwl 
goods  In  refrigerator  cant.  After  the  13th  day  of  October  all  of  our  canned 
goods  leaving  Califonda  are  shipped  in  refrigerator  cars  to  keep  them  from 
freezing,  so  refrigerator  cars  are  necessary  during  the  winter  months  in  trans- 
porting goods. 

Mr.  Breed.  I  noticed  the  shock  to  the  oomniittee  wiien  you  first  stated  that, 
but  I  believe  now  that  they  belle\e  you — that  you  need  refrigerator  cars  to 
keep  things  from  freezing.  It  was  a  novel  statement  to  me,  and  I  think  it  was 
to  the  commission. 

Judge  Haineb.  Welt,  is  it  a  fact,  thouj^i? 

Mr.  Breed.  Mr.  Campbell  says  it  is  a  fact. 

Jndge  Haineb.  Do  you  dispute  that  fact? 

Mr.  Breed.  No;  I  think  Mr.  Bcde  testified  to  the  same  thing.  It  Is  a  very 
interesting  thing. 

Judge  Haineb.  Tes. 

Mr.  Bkeed.  Now,  you  realize,  of  course,  that  the  large  proportion  of  the 
grocery  products  shipped  out  by  the  Individual  wholesale  grocer  to  his  trade  and 
surrounding  territory  does  not  require  refrigeration? 

Ur.  Campbell.  Many  of  them  do  not,  but  the  expense  of  the  refrigerator  car 
when  it  is  not  iced  is  no  greater — in  tact,  It  Is  very  little  more  than  the  ordinary 
car,  and  the  car  is  clean,  and  it  is  the  proper  conveyance  of  food  of  any  kind, 
rather  tiian  an  open  dusty  box  car. 

Mr.  Bbeed.  Also  it  gets  better  attention  from  the  railroad  officials,  does  it  not?     I 

Mr.  Cahpbeli..  Tes.  sir. 

Mr.  Bbbbd.  The  refrigerator  car  is  supposed  to  be  the  first  car  picked  up  when     | 
the  trains  are  being  made  up  by  the  railroads  at  railroad  termlnnls? 

Mr.  Camfbet.l.  Yes. 

Mr.  Bbbbd.  Now,  we  have  strayed  a  long  way  from  our  original  thought  to  get     ' 
a  bit  of  history  here.    Ton  came  to  Washington,  then,  in  April,  1920?  I 

Judge  Haineb.  That  has  been  answered.  I 

Mr.  B^ED  (continuing).  And  began  your  elForts  to  obtain  a  modlflcatloh  of     . 
this  decree?    I  am  ]uat  starting  over  again. 

Mr.  Campbell.  1B21.  ' 

Mr.  Bbbed.  After  you  came  to  Washington  did  you  then  take  the-  matter  up 
again  with  representatives  from  the  Attorney  General's  office?  i 

Mr.  Campbell.  I  did,  immediately.  \ 

Mr,  Brep^.  And  have  you  taken  it  up  with  representatives  in  the  Department 
of  Agriculture? 

Mr.  Campbell.  I  never  did  see  any  of  the  representatives  of  the  Department 
of  Agriculture  except  the  Secretary  himself.    I  had  some  conversation  with  him     I 
one  day  about  the  matter,  I 

Mr.  Bbeed.  And  you  did  go  to  these  various  conventions  and  make  addresses 
on  the  subject? 

Mr.  Campbell.  No.    I  went  to  the  Western  Canners'  Aseoclatlong,  but  the}    i 
refused  to  allow  me  to  talk  until  after  they  had  done  all  their  dirty  woi^ 

Mr.  Bbeed.  But  still  you  did  talk? 

Mr.  Campbeli.  I  did  talk  afterwards. 
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Mr.  Bbbed.  And  you  did  go  to  the  original  meeting  of  the  Western  Cannere 
In  October? 

Mr.  Gaupbell,  No  ;  I  didn't  attend  that. 

Mr.  Bbebd.  Well,  but  you  were  present  in  the  city? 

Mr.  Campbell.  No  ;  I  was  not. 

Mr.  Breed.  Well,  you  eald  that  tbey  came  over  and  consulted  you  at  your 
hotel  before  they  drew  the  first  resolution,  did  you  not? 

Mr.  C4MPBEi,L.  No ;  I  did  not. 

Mr.  Bbebd.  What  did  you  eay? 

Mr.  Campbell.  My  rppord  la  clear  on  that. 

Mr.  Bbeed,  I  am  only  asking  you  If  you  were  not  in  the — where  was  the  con- 
vention held,  the  meeting? 

Mr.  Campbell.  It  was  held  in  Chicago.  * 

Sir.  Bbbed.  In  Chicago? 

Mr.  Campbell.  Yes. 

Mr.  Bbeed.'  Weren't  you  in  Chicago  at  the  time? 

Mr,  Campbell.  I  was  In  Chicago. 

Mr.  Breed.  And  didn't  yon  say  that  you  talked  with  certain  members  of  the 
committee  while  they  were  in  session  or  during  the  time  they  were  in  session? 

Mr.  Campbell.  No,  sir.  1  will  make  thai  clear  again  if  you  would  like  to 
have  It 

Mr.  Bbebd.  I  don't  care  to  go  into  that  again,  hut  the  record— — - 

Judge  Hainer  (Interposing).  Well,  let  him  state  It.    You  have  asked  him. 

Mr.  Campbell.  I  will  state  it  so  that  it  is  clear  to  you  If  you  want  It  stated. 

Mr.  Bseed.  All  right. 

Mr.  Caupbeix.  After  I  arrived  in  Chicago  I  called  on  Mr.  Mulligan,  the  editor 
of  the  Canner,  which  Ib  one  of  the  two  magazines  or  Journals  In  the  United  States 
devoted  exclusively  to  the  canners"  Interest.  Mr.  Mulligan  stated  to  me  that 
there  was  a  meeting  of  the  Western  Canners'  Asssocistlon  in  Chicago  that  day. 

Mr.  Breed,  And  didn't  you  know  that  before  that  time?  Didn't  you  know 
tiiere  was  a  meeting  there  before  that  time? 

Mr.  Campbell.  I  didn't  know  it. 

Mr.  Bbeed,  What  were  you  doing  in  Chicago  then? 

Mr.  Campbell.  I  wnsjon  mv  war  to  Memphis,  Tenn.,  to  try  to  sell  some  goods 
to  the  Piggly-Wigglj-  stores. 

Mr.  Bbeed.  Do  you  realize  that  the  minutes  of  the  meeting  of  October  3, 
wiilch  were  sent  out  to  the  trade,  contain  this  clause  Just  ahead  of  the  resolution 
that  has  been  read  in  : 

"  Mr.  Vernon  Campbell,  of  the  California  Cooperative  Canneries  Association, 
who  has  been  working  for  more  than  Ave  months  to  have  this  decree*set  aside, 
assisted  this  committee,  and  we  Inclose  you  herewith  copy  of  the  resolution 
that  was  wired  to  Mr.  Daugherty  and  was  O.  K'd  by  the  Western  Canners'  As- 
sociation "  ? 

Mr.  Campbell.  Well,  now,  that  doesn't  state  that  I  was  at  that  meeting. 

Mr.  Bbeed.  No  ;  and  I  did  not  Intend  to  quibble  on  words.  1  just  wanted  to 
bring  out  the  fact  that  you  were  working  on  this  Job. 

Mr.  Campbecu  I  was  not.  Now,  if  you  will  allow  me,  I  will  explain  to  you 
exactly  what  happened  there.  I  have  tried  to  do  it  several  times  to  make  it 
clear  to  you  people. 

sir.  Bbeed.  Well,  I  am  only  interested  In  the  question,  Mr.  Campbell 

Judge  Haireb.  Let  him  state  it. 

Mr.  Breed  (continuing).  As  to  whether  you  were  in  Chicago  and  whether 
that  Is  correct — that  statement  In  the  resolution. 

Mr.  Campbell.  I  will  make  it  perfectly  clear  to  yon.  I  went  over  to  the 
hotel  where  the  meeting  of  the  western  canners  was  being  held.  I  thought  that  I 
might  be  able  to  present  this  matter  to  them — this  matter  of  the  decree,  Th^ 
refused  to  allow  m'e  in  the  room.  So  I  left.  I  then  paid  no  more  attention  to 
the  matter  at  all.  Along  about  5  or  5.30  that  evening  they  called  my  hotel  and 
usked  me  to  cunie  over  to  a  meeting  of  a  committee  on  a  resolution  covering 
this  matter,  stating  that,  as  I  had  had  considerable  experience,  they  wanted 
me  to  assist  them  In  drawing  a  resolution.  I  went  over  to  the  Sherman  ' 
Hotel,  to  the  room  where  this  meeting  was  being  held.  There  were  five  men 
there,  I  believe.  I  personally  knew  two  of  them.  They  had  already  drawn  the 
resolution  when  I  came  Into  the  room,  and  they  read  this  resolution  to  me  and 
wanted  to  know  whether  that  would  be.  In  my  opinion,  the  proper  wording  for 
a  resolution  to  be  sent  to  the  Attorney  General.  Mr.  Frank  Gerber  drew  the 
resolution  with  his  own  hands,  and  I  think  it  was  drawn  by  him   In  his 
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own  word!*.  I  tolil  tliPiii  Hint  I  mw  no  r 
Butisfnotory.  anil  It  wax  not  eliungeil  In  a 
minutes  I  left  the  room. 

Mr.  Bbeed.  SntlHfuctiir.v  to  whoui? 
^     Mr.  O.WPBELL.  To  the  Att<iniey  Genernl.    Tlipy  a»ket1  me  whether  I  thought 
that  refMilutiou  waa  In  proper  form  for  fiuph  use.    Tliat  is  all  I  had  to  do  with 
It  and  1  dUlu't  put  one  word  Into  it,  and  I  hadn't  met  the  men  hefore  that. 

Mr.  Breed.  Then  this  verhlaKe,  "  Mr.  Vernon  Campbell  aeslHted  the  com- 
mltti-e."  "etc.,  merely  refers  to  what  you  have  juat  stated  you  did ;  that  Is  all 
the  asBletance  you  gave? 

Mr.  Caupbell.  If  1  gave  them  any  assistance,  it  was  thid  way :  When  I  came 
Into  the  room  I  found  Mr.  I>jn  Sears  very  wrathy  about  the  attitude  of  the 
wholesale  grocers,  and  he  wanted  to  put  some  fireworks  into  this  resolution,  and 
he  asked  me  what  1  thought  they  ought  to  put  in,  and  I  aaid,  "  Mr.  Sears,  it 
would  be  very  undlgnifled  If  you  put  such  matters  in  there;  I  suggest  that  you 
put  it  in  as  Mr.  Gerber  has  drawn  it."  And  If  I  aasisted  them  in  any  way  It 
was  I  assisted  them  iu  keeping  the  matter  within  proper  bounds  and  limits. 

Mr.  Breed.  You  were  keeping  the  tiling  down? 

Mr.  Campbeii..  As  l>eat  I  could. 

Mr.  BsEED.  Weil,  we  wisli  you  were  on  our  side  to  smooth  down  the  whole 
trouble. 

The  CHAUtuAn.  It  is  half  past  12,  gentlemen.  Let  us  adjourn  until  2  o'clock 
this  afternoon. 

(Thereupon,  at  12..30  o'eloek  p.  m.,  a  recess  was  tal;en  until  2  o'clock  p.  m.  of 
the  same  day.  Thursday,  December  15,  1921.) 


Tlie  committee  resumed  its  session  at  2  o'clock  p.  m.,  pursuant  to  the  taking  of 
recess. 

The  Chairman.  Gentlemen,  let  us  proceed. 

Mr.  Breed.  Mr.  Chairman,  Mr.  Herscher  wants  to  make  a  statement  with 
respect  to  that  incident  of  the  Llewellyn  Bean  Co.  and  the  telegram  which  Mt. 
Campheil  read  from  Armour  &  Co.  I  do  not  think  either  one  wants  to  lie  in  the 
position  of  disputing  the  other,  and  he  has  a  telegram  he  would  like  to  read. 

Mr.  Herscher.  I  just  want  to  get  this  matter  cleared  up. 

The  Chairman.  What  about  the  Llewellyn  Bean  Co.? 

Mr.  Hebscheb.  I  made  the  statement  that  the  grocery  trade  understood  that 
Armour  ft  Co.  owneil  the  Llewellyn  Bean  Co.,  and  Mr.  Campbell  referred  to  the 
fact  that  he  had  communicated  with  Armour  &  Co.  with  reference  to  It;  and  read 
their  reply,  by  telegi'am,  the  closing  part  of  which  stated  that  the  officers  of  the 
Llewellyn  Bean  Co.  state  that  they  know  of  no  suit  pending  in  the  Michigan 
courts,  and,  further,  know  no  reason  for  such  suit.  From  Mr.  H.  T.  Stanton 
[reading] ; 

[Wfstero  Union  Telegram.] 

Grand  Rapids,  Mich..  December  X4,  1921. 
J.  W.  Herscher, 

Care  Wasliiiieton  Hotel.  Waghingtnn.  D.  C: 
A.  H.  Lamborn  &  Co.,  New  York  Cit.v.  are  suing  the  Lewellyn  Bean  Co.  for 
$20,000  for  sugar.  Lamborn  &  Co.  garnistieed  Armour  &  Co.  Disclosure  shows 
the  contract  between  I.eweliyn  Bean  Co.  and  gleaners  clearing  house  associa- 
tion for  property  sold  to  gleaners  amounting  to  8200,000  has  been  assigned  by 
the  Lewellyn  Bean  Co.  to  Armour  &  Co.  as  accounts  receivable,  and  that  there 
Is  still  due  on  ttiis  contract  $187,500,  and  that  two  installments  on  this  con- 
tract, each  for  $12,ii00,  are  due  and  uniwiil;  no  other  suits  have  been  started. 
Investigating  further. 

H.  T.  Stanton. 

Tlie  Chaibman.  How  does  he  know  what  Arnionr  &  Co.'s  books  show? 

Mr.  Herscher.  t  don't  know,  Mr.  Galloway.  The  inference  might  be  there  was 
no  transaction  whatever. 

Mr.  Bheed.  I  tlilnk  the  telegram,  Mr.  Chainuan,  -shows  that  there  is  a  suit, 
and  those  figures  are  probably  taken  from  the  papers  filed  in  court. 

The  Chairman.  You  may  proceed,  Mr.  Breed. 
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FTTBTHEB  STATEMENT  OF  MB.  VEBNON  CAMPBELL — BeGumed. 

Mr.  Bbeed.  Mr.  Campbell,  I  tbink  we  were  Just  finishing  up  some  discussion 
about  the  western  canners'  meeting  in  October.  You  did  attend  the  Western 
Canuers'  meeting  on  Koveniber  12  and  made  a  s[teecb  at  tbat  convention,  did 
yon  not,  Mr.  Campbell? 

Mr,  Caupbell.  Yes,  sir. 

Mr,  Bbeed.  Did  fou  say,  in  the  course  of  your  remarks,  this,  or  this  in  sub- 
stance :  "  I  have  gone  to  the  Department  oC  Justice,  and  1  find  there  is  not  one 
scrap  of  evidence  against  the  pacters.  I  have  no  interest  in  the  packers,  except 
1  want  to  Bee  this  thing  cleaned  up  right,    There  is  not  one  scrap  of  evidence  "  ? 

Mr.  Caupbell.  I  might  have  qualified  that  by  saying  that  so  far  as  I  knew, 

Mr,  Bbeed.  Did  you  say  that  in  your  speech  at  that  convention,  or  that  in  sub- 

The  CH4IBMAN.  Mr.  Campbell,  in  connection  with  that,  didn't  you  ask  the 
representatives  of  the  Department  of  Justice  what  evidence  they  bad  against 
•    them? 

Mr.  Caupbell.  _I  probably  did ;  undoubtedly,  I  did ;  yes. 

The  Chaisuan'.  And  did  you  receive  any  information  along  that  line? 

Mr.  Campbell.  None  at  all. 

Mr.  Breed.  Well,  then,  is  that  the  only  information  you  had  upon  which  yon 
based  this  statement? 

Mr.  Campbeli.  None ;  except  the  reports  of  the  Federal  Trade  Commission, 
in  which  I  could  find  no  evidence  and  never  have  found  any  evidence. 

Mr.  Bbeed.  Well,  the  answer  you  have  made  to  Mr.  Galloway,  then,  is  the  only 
basis  for  your  statement,  "  I  find  that  there  is  not  one  scrap  of  evidence  against 
the  packers.    I  have  gone  to  the  Department  of  Justice  "? 

Mr.  Campbell.  So  far  as  the  public  evidence  is  concerned.  What  they  may 
have  locked  up  in  their  private  vaults,  I  don't  know. 

Mr.  Bbeed.  What  is  that? 

Mr.  Caupuell.  I  am  not  quoting  the  Attorney  General  at  all  In  the  matter. 

Mr.  Bbeed.  Now,  did  you  attend  a  convention  in  Kansas  City,  held  under  the 
auspices  of  the  Chamber  of  Commerce,  on  the  subject  of  distribution  and  make 
a  8|)eech  there? 

Mr.  Campbell.  I  did. 

Mr.  Breed.  With  reference  to  the  modification  of  the  packers'  decree? 

Mr.  Campbell.  I  don't  remember  that  I  said  anything  about  the  modification 
of  the  packers'  decree ;  not  to  any  extent,  anyway.  We  were  discussing  other 
matters  there.  I  might  have  said  something  there.  I  certainly  should  have, 
If  I  had  the  opportunity, 

Mr.  Bbeed.  Well,  you  did  make  a  speech  there? 

Mr.  Campbell  I  made  a  talk  there :  yes,  sir.    I  would  not  call  it  a  speech. 

Mr.  Breed.  And  you  discussed  the  ideas  which  you  have  with  respect  to  dis- 
tribution that  you  have  given  to  this  committee? 

Mr.  Campbell.  Some  Ideas  along  that  line.     I  don't  know  that  I  touched  all  » 
the  points  there,  however. 

Mr.  Breed.  Now,  you  said  you  came  to  Washington  for  the  purpose  of  trying 
to  obtain  a  modification  of  this  decree.  Did  you  ever  make  application  to  any- 
body for  a  modification  of  this  decree  entered  under  this  court  action? 

Mr.  Campbell.  You  mean  a  written  application? 

Mr.  Breed.  I  mean  any  kind  of  an  application. 

Mr.  Campbell.  Well,  I  certainly  placed  oar  situation  before  the  department, 
ond  asked  for  a  modification  of  the  decree,  or  setting  It  aside  entirely. 

Mr.  Breed.  The  Departinent  of  Justice? 

Mr.  Campbell.  Yes,  sir. 

Mr.  Breed.  Did  you  make  an  application  for  the  modlfleation  of  the  decree  to 
anyone  else? 

Mr.  Campbeix.  No;  there  was  no  one  else  to  apply  to. 

Mr.  Breed.  What? 

Blr.  Campbbi.l.  There  was  no  one  else  to  apply  to. 

Mr.  Breed.  You  stated,  at  page  1884  of  your  examination,  that  nobody  favor- 
Jng  the  modification  of  this  decree  had  asked  for  this  public  hearing.  I  suppose 
sou  mean  before  this  committee? 

Mr.  Campbell.  Ves;  that  is  so  far  as  I  know. 

Mr.  Bbeed.  So  far  as  you  know? 

Mr.  Campbell.  I  think  I  modified  that.  I  didn't  know  that  anybody  did;  I 
know  we  didn't. 
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Mr.  Bkred.  What  did  you  wlfh  to  Imply;  that  it  was  an  Improper  tbing  to 
bave  a  public  hearing  on  this  Quefrtlon? 

Mr.  Campbeix.  No;  I  almpljr  wlahed  to  make  It  clear  that,  no  far  aa  the  pro- 
ponenta  were  concerned,  tbey  were  wllIlDg  to  leave  the  luatter  In  the  hands  of 
the  Department  of  Justice  entirely,  and  not  require  an  open  public  hearing 
on  It 

Mr.  Bbebd.  Don't  you  think  that  the  qnestiona  that  are  Involved  Id  this 
matter  are  of  aulHclent  Importance  to  have  the  hearing  which  has  been  held 
here  or  a  public  hearing? 

Mr.  Caupbeix.  I  don't  know  that  it  would  do  any  Injustice  to  anyone  to 
bave  an  open  hearing,  but  Inasmuch  as  there  was  no  open  hearing  In  the  be- 
ginning, I  could  not  see  why  it  should  be  open  at  this  time.  The  matter  was 
one  which  the  Department  of  Justice  was  responsible  for  In  the  beginning, 
and  they  certainly  are  respouaible  for  action  taken  now. 

Mr.  Bbeed.  Well,  the  Department  of  Justice  was  not  alone  responsible  for 
the  decree? 

Mr.  Caupbell.  No;  I  believe  the  wholesale  grocers  were  likewise  responsible 
for  the  action. 

Mr.  Breed.  The  packers  who  were  the  defendants  In  the  suit  also  hart  soioe- 
thlng  to  do  with  that  situation. 

Mr.  Gaufbbll.  I  believe  so.  When  I  talked  to  Mr.  White,  vice  pre^dent  of 
Armour  &  Co.,  I  asked  him  why  they  had  signed  such  a  foolish  arrangement, 
and  he  said  they  were  holding  a  gun  at  his  head  and  he  had  to  do  something. 

Mr,  B8EE1>.  Mr.  White,  of  Armour  &  Co.,  said  that? 

Mr.  Cawpbeli.  Yes,  air. 

Mr.  Breed.  Who  waa  holding  a  gim  at  his  head? 

Mr.  Caupbeu.  Attorney  General  Palmer.  Tlie  point  was  this:  That  all  this 
publicity  and  this  continual  hounding  by  the  Federal  Trade  Commission,  and 
theee  wild  charges  made  against  the  packers.  It  was  Injuring  their  business  in 
foreign  and  domestic  trade;  It  was  depreciating  their  securities,  and  It  was 
causing  the  foreign  Governments  to  begin  to  Investigate  the  affairs  of  the 
packers.  In  some  instances  closing  the  doors  tu  their  business,  so  that  In  order 
to  relieve  themselves  from  this  persecution  they  were  willing  to  do  almost  any- 
thing to  get  from  under  the  charges,  Mr.  White  said  unjustly  made,  by  the 
Federal  Trade  Commission. 

Mr.  Breed.  Did  Mr.  White  tell  you  this? 

Mr.  Campbell.  Yes,  sir. 

Mr.  BHEia>.  Congress  was  also  Investigating  the  packers  under  hearings  held 
upon  packers'  control  bills,  was  It  not? 

Mr.  Cau^eu.,  Tes,  sir.   . 

Mr.  Bbed}.  Well,  these  packers'  control  bills  were  pending  In  Congress  and 
this  bill  which  passed,  before  its  passage,  and  during  the  hearings,  did  you 
oppose  the  provisions  that  were  contained  in  some  of  the  early  bills  which  gave 
control  to  the  dejmrtment  which  was  to  have  control  of  the  packers  over  un- 
related products? 

Mr.  Camfbell.  What  department?  I  don't  know  just  what  department  you 
refer  to. 

Mr.  Breed.  Well,  two  departments  were  discussed  to  various  bills. 

Mr.  Campbell.  Well,  there  were 

Mr.  Bbged  (Interpo^ng).  The  Federal  Trade  Commission  and  thfc  Secretary 
of  Agriculture.  1  am  simply,  asking  you,  did  you  oppose  the  provision  which 
gave  control  of  the  packers  over  their  dealings  in  unrelattid  products? 

Mr.  Campbeli.  Tou  mean  last  spring?  No ;  I  made  no  opposition  along  that 
line. 

Mr.  Bbeeb.  Tou  are  aware  that  in  one  of  the  early  bills  there  waa  a  pro- 
vision prohibiting  the  packers  from  transporting  those  unrelated  products  in 
their  car  lines,  or  at  least  dealing  in  unrelated  products,  are  you  not? 

Mr.  Caufbell.  I  didn't  see  any  such  bill  aa  that ;  no,  sir. 

Mr.  Breed.  Do  you  recall  that  one  of  the  early  bills  has  a  provision  prohibit- 
ing them  from  generally  owning  the  stockyards? 

Mr.  Campbell.  I  don't  remember  that  The  provision  that  I  objected  to 
when  I  went  before  the  House  ABrleultural  Committee  waa  a  short  clause  which 
read  something  like  this :  "  Nothing  in  this  act  shall  be  construed  as  preventing 
the  operating  of  any  decree  heretofore  entered  into." 

I  don't  know  that  those  are  the  exact  words,  but  I  objected  to  that,  because 
I  stated  to  the  committee  that  it  would  fix  upon  these  defendants  this  decreft 
in  such  a  way  that  It  would  nrobably  never  be  removed. 
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Mr.  B^ED.  That  is.  It  would  put  the  decree.  In  a  way,  into  legislation? 

Mr.  Cammeu..  It  would  tn  a  way  put  It  in  legislation,  and  would,  in  effect, 
give  the  color  of  approval  by  Congress  to  this  decree. 

Mr.  Bbged.  And  you  opposed  any  of  the  terma  of  this  decree,  or  any  similar 
termg  going  into  the  packers'  control  hill? 

Mr.  CAMPtaiA.  Tes;  and  I  am  against  all  sorts  of  decrees;  I  don't  believe 
In  legislation  by  decree,  and  voiced  my  sentiments. 

Mr.  Bbeed.  No  ;  I  am  trying  to  find  out  whether  yon  are  opposed  to  the  same 
provisions  contained  In  this  decree  going  Into  an  act  of  Congress. 

Mr.  Caupbell.  Yea,  sir. 

Mr.  Bkbbd.  You  are  opposed  to  that,  too? 

Mr.  Campbgu.  I  certainly  am  opposed  to  it. 

Mr,  Bbeeo.  Is  there  any  ruling,  Mr.  Chairman,  on  the  question  of  the  con- 
tract? 

The  Chaibuan.  Yes;  the  committee  feels  that  this  hearing  and  the  request 
for  a  modification  has  been  inade  upon  the  broad  ground  of  public  interest  of 
whether  or  not  it  la  to  the  public  Interest  that  this  decree  should  be  modified. 
The  question  of  any  Individual  rights,  or  of  any  obligations  to  individuals  which 
have  been  Interferred  with,  are  only  Incidental  end  tending  to  prove  the  broad 
question  of  public  Interest ;  and.  therefore,  we  do  not  feel  that  we  should  re-  ' 
quest  the  submission  of  this  contract.  We  feet,  further,  that  we  have  no 
power  to  require  the  production  of  this  contract,  and  that  as  the  witness  has 
stated  he  contemplates  probably  the  using  of  It  as  a  basis  for  legal  action,  that 
we  should  not  attempt  to  require  him  to  divulge  the  same  at  this  time. 

Mr.  Brced.  If  that  is  the  position  of  the  committee,  I  would  then  move  that 
all  of  the  evidence  of  Mr.  Campbell  with  refqyect  to  this  contract  be  stricben 
from  the  record. 

Judge  Haiker.  As  incompetent? 

Mr.  Breed.  I  did  not  say  as  Incompetent.  If  you  wish  me  to  stnte  my 
grounds,  I  will  be  glad  to  do  so.  My  grounds  would  t>e  on  the  fact  that  I  con- 
sider it  most  improper  for  this  committee  to  allow  a  man  to  testify  to  the  con- 
tents of  a  written  instrument  and  state  how  his  hushiess  has  been  affected  with 
respect  to  that  written  instrument,  and  not  allow  the  other  parties  tn  Interest  to 
see  what  that  wTltten  instrument  is  about  which  he  Is  testifying. 

Judge  Haineb.  This  morning,  Mr.  Breeil,  you  brought  out  more  with  refer- 
ence to  it  than  has  heretofore  been  testified  to. 

Mr.  Breed.  Yes ;  I  did.  Indeed.  l)ecause  I  felt  there  are  provisions  in  that  con- 
tract not  borne  out  by  Mr.  Campbell. 

Judge  Haiheb.  It  is  for  Impeachment? 

Mr.  Bbeed.  Not  Impeachment.  I  think  It  highly  improper  to  allow  Mr. 
Campbell  to  testify  as  to  the  contents  of  the  contract.  It  it  la 

Mr.  Campbell  (Interposing).  My  position  is  that  this  contract  ia  In  the  hands 
of  the  Department  of  Justice  for  Its  use,  and  also  In  the  hands  of  the  Federal 
Trade  Commission,  and  the  parties  are  witnessing  here  not  as  contestants,  but  as 
witnesses  here  for  the  Information  of  this  committee. 

Mr.  Bbeed.  I  don't  care  what  Mr.  Campbell's  position  is.  He  said  he  was 
MnwlUlng  to  produce  the  contract  I  will  ask  him  again  It  he  ia  willing  that 
the  Department  of  Justice,  who  has  the  contract,  shall  produce  It  and  furnish 
a  copy  to  us  for  cross-examination? 

Mr.  Campbell.  My  position  is  that  that  CMitraet  is  for  our  own  proper  con- 
ttdentlal  use,  and  not  for  the  use  of  the  public. 

Mr.  Breed.  Is  It  your  idea  that  the  department  could  act  on  this  matter  on 
confidential  communications? 

Mr.  Campbell.  They  have  ao  held  that  matters  filed  np  to  the  18th  they 
would  hold  in  confidence,  and  that 

Mr.  Bbeeb  (Interposing).  I  would  Ute  to  ask  the  committee  if  that  Is  their 
position,  and  it  so.  I  would  like  to  call  to  their  attention  that  that  Is  also  Im- 
proper, If  this  is  to  be  decided  on  the  basis  of  confidential  evidence  submitted, 
and  not  open  to  those  who  were  interested  In  this  public  hearing  which  has  been 
onlied. 

The  Chaibmak.  Well,  the  position  of  the  committee  Is  simply  this :  That  this 
Is  a  proceeding  to  Inform  the  Attorney  General  as  to  how  he  should  act,  and 
that  after  this  proceeding  is  over  and  any  determination  Is  made  by  the  At- 
torney General,  should  he  decide  to  act,  an  («)en  hearing  would  have  to  take 
place  In  court,  where  there  would  be  ample  opportunity  to  consider  and  discuss 
these  matters  that  are  being  discussed  now;  and  that  we  are  at  liberty  to  guide 
our  course  of  action  by  any  Information  which  we  receive  which  we  think  is 
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nortli.v  of  ruiiiililerniion.  wliptlit^  It  coineti  U<  us  in  a  conAdentlal  or  in  a  public 
way.  The  files  iif  tlie  Di-parimt-nt  Of  Justice  liave  ulwuys  been  conBldered  as 
coiiti<U>iitl)il,  tiiiil  lire  i4)  <-<ii)itlilcred  an  yet. 

&1r.  HRii£ii.  Duex  tlie  (i>iiiiii]tte«  iK'lleve  tliat  It  is  proper  to  call  for  an  open, 
pulili<-  liearlnt!  hihI  nllow  a  neiitleinun  to  up|)ear  and  testify  tliat  IiIb  interestg 
bnve  been  affected  because  of  terms  of  a  written  contract  and  not  call  upon 
hlin  to  produce  that  wrilten  contract? 

Tlie  C'haibman.  The  coniiniltee  has  already  stated  that  it  feels  tbat  this  con- 
tract entem  liilo  thlK  hmrluic  only  in  a  rerj'  iiullrect  and  incidental  way;  that 
the  broad  queatiou  which  it  ia  <-oiiKldertn)t  ts  the  question  of  public  interest, 
and  biiw  such  a  ni<Hlitlcat)oiL  If  any  is  made,  would  affect  the  pubic  generally : 
and  that  this  contract.  iU  pro<luetlon  bere  or  elsewhere,  would  have  but  very 
little  effect  upon  the  Department  of  Justice  or  any  concluaion  at  wliich  it  might 
arrive  In  this  matter.  It  is  only  one  Instance  of  alleRed  injury  to  an  individual, 
or  an  indlvlrluul  corpora ti on,  na  the  result  of  tlie  operation  of  this  decree,  ami 
certainly  the  Department  of  Justice  ia  not  attempting  to  straighten  individual 
(iiffereiices, 

Mr.  Bbebd.  I  now  renew  my  motion  that  all  testimony  of  Mr,  Campbell  with 
respect  to  this  contract  be  stricken  from  the  record. 

The  Ckajbuan.  The  committee  has  no  right  to  strike  anything  from  the 
record,  as  it  sees  it.  The  weight  of  the  testimony  would,  perhaps,  be  affected  by 
the  fact  that  the  contract  was  not  introduced  in  evidence,  but  we  have  no 
right  and  will  make  no  ruling  striking  anything  from  the  record,  except  im- 
pertinence and  scandal. 

Sir.  STE\-Ena.  Except  upon  agre^'ment. 

The  Chaibuan'.  Yes ;  upon  the  agreement  of  the  person  who  puts  it  In  the 

Mr.  Bkeed.  Mr.  Campbell,  you  have  staled  your  connection,  so  far  as  it  goes, 
with  Armour  *  Co. — that  is.  the  connection  with  the  California  Cooperative 
Canneries — I  would  like  to  ask  you  one  further  fact.  When  you  were  organiz- 
ing the  California  Cooperative  Canneries  did  you  or  did  you  not  apply  to  one 
of  the  bnnks  of  California  for  loans  and  offer  as  security  for  tbe  notes  of  the 
company  the  indorsement  of  J.  Ogden  Armour? 

Mr.  Caufbell.  One  bank. 

Mr.  Breed.  I  don't  know  anything  about  whether  it  was  one  bank  or  more 

Mr.  Camiveix.  Well,  we  offered,  in  the  beginning — I  think  we  offered  to 
three  or  four  different  banks  to  hand  tbem  as  security  notes  of  J.  Ogden 
Armour.  That  was  before  we  made  the  arrangement  with  Armour  for  money 
to  come  direct,  I  think,  from  Chicago.  Tbe  point  was  that  at  that  time 
Armour  said,  in  oiir  apllcatlon  for  this  loan  which  he  finally  agreed  to  make 
IIS,  tbat  they  were  borrowing  a  great  deal  of  money  themselves,  so  that  the 
eastern  banks  were  pretty  well  loaded  up  with  Armour  paper  at  the  time,  on 
account  of  the  necessity  of  borrowing  Imge  amounts  to  take  Care  of  this  export 
business  on  meats,  and  he  requested  that  we  arrange  for  this  money,  If  possible. 
tn  California,  and  that  lie  would  personally  indorse  those  notes.  That  was 
simply  a  metliod  of  getting  this  money.     We  finally  arranged  to  get  it  in  some 

Mr.  Brked.  Was  this  the  money  that  was  to  be  used  in  building  the  plant  of 
the  California  Cooperative  Canneries? 

Mr.  Caupbell.  No ;  it  was  only  a  portion  of  tbe  money  to  be  used.     We    . 
eventually  used  over  a  million  dollars,  but  the  rest  of  the  money  we  secured 
otherwise — from  subscriptions  from  the  growers  and  from  other  banks. 

Mr.  Bbeed.  But,  I  say.  these  applications  for  loans  to  the  banks'on  the  in- 
dorsement of  Mr.  Armour  were  made  prior  to  the  building  of  your  plants? 

Mr.  Campbell.  Well,  no ;  It  was  prior  to  ttie  building  of  the  second  plant ;  yea. 
The  first  piant  was  already  built  before  we  made  any  application. 

Mr.  Breed,  And  you  had  the  authority  of  Mr.  Armour  to  offer  bis  indorse- 
ment? 

Mr.  (^AMPBELL,  Yes;  we  did. 

Mr.  Breed.  You,  at  page  2016,  made  some  statements  with  respect  to  the 
pos  tion  of  the  Ave  packers  in  connection  with  the  modification  of  this  decree. 
saying  Swift  &  Co.,  and  Cndahy  &  Co.,  and  Morris  &  Co.  were  either  opposed 
to  modification  or  not  interested.  Wliat  is  tbe  basis  of  your  statement,  and 
did  1  state  It  correctly? 

*  Mr.  Campbell.  I  think  that  you  did  state  It  approximately  correctly,  and 
that  those  three  concerns  you  mentioned  were  opposed — I  don't  know  what 
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their  position  Is  to-day,  but  I  suppose  the  same  as  it  was  iu  tlie  begiimlug — 
were  opposed  to  a  modlHcatlOn  of  the  decree, 

Mr.  Breed.  Where  (11(1  you  get  your  information  to  this  effect? 

Mr,  Campbell.  Well,  of  course,  that  is  my  buainesa. 

Mr.  Breed.  Well,  that  might  be  your  business,  but  it  is  very  interesting  to 
know  whether  your  statement  has  any  authority  behind  It. 

Mr.  Campbell.  Well,  I  don't  know  that  it  is  necessary  for  me  to  go  into 
details.  I  will  say  this,  that  I  got  It  from  Armour  &  Co..  if  that  is  what  you 
want  to  know. 

Mr.  Bbeed.  No;  I  want  to  know  whether  you  got  it  from  Swift  &  Co..  and 
Cudahy  &  Co.,  and  Morris  &  Co.,  or  anybody  that  had  authority  to  speak. for 
any  one  or  either  of  them? 

Mr.  Campbell.  I  don't  think  it  is  necessary  for  me  to  satisfy  your  curiosity. 

Mr.  Breed.  It  is  not  curiosity ;  that  is  a  very  vital  point  in  this  proceeding. 

Mr.  Campbell.  You  might  inquire,  yourself,  from  those  genlleuieu ;  probably 
you  would  get  more  direct  Information. 

Mr.  Breed.  I  want  to  know  whether  you  had  any  authority  for  that  state- 

The  Chairman.  Mr.  Campbell,  has  Swift  &  Co..  or  Cudahy  &  Co..  or  MorrlH 
&  Co.  ever  told  you  that? 

Mr.  Campbell  Tou  mean  those  gentlemen  themselves? 

The  Chaibmah.  Yes;  or  their  representatives. 

Mr.  Campbeli:.  Their  representatives? 

The  Ckatbman,  Yes;  tliat  you  recollect  of. 

Mr.  Campbei.l.  Not  in  so  many  words ;  not  in  just  that  way. 

Mr.  Breed.  Won't  the  chairman  help  me  out  by  finding  out  what  "  ao  many 
words"  means;. or  does  it  mean  anything? 

Mr.  Campbell.  J  am  Interested  in  knowing  just  what  you  are  trying  to 
arrive  at.  If  you  give  me  the  ultimate  conclusion  you  are  trying  to  arrive  at, 
maybe  I  will  be  able  to  reply  to  you. 

Mr.  Breed.  I  am  not  trying  to  arrive  at  any  concliislon ;  but  I  heard  your 
testimony,  and  I  assume  the  committee  heard  it.  and  my  impression  was  that 
you  wished  to  convey  the  idea  tbat  these  people  had  stated  that  they  were 
opposed  to  modification.    All  I  want  to  know  is  if  that  Is  a  fact. 

Mr.  Campbeij„  Well,  that  is  as  I  understand  their  position. 

Mr.  Bbeed.  Well,  do  you  understand  It  from  anything  tliat  eltlier  of  them. 
or  any  of  them,  have  told  you,  or  their  representatives? 

Mr.  Campbell.  Intimation  sometimes  would  lead  you  as  far 

Mr.  Breed  (interposing).  I  would  like  to  have  a  direct  answer  on  that. 

Mr.  Campbelu  I  will  not  give  you  a  direct  answer  on  that,  because  it  is 
impossible  to  give  you  a  direct  answer.    I  am  satisfied  as  to  my  information. 

The  Chaibmak,  You  have  never  had  that  information  in  so  uiany  words 
from  them? 

Mr.  Campbell,  Not  in  so  many  words ;  no. 

Mr.  Bbeed.  And  it  is  then  just  your  suspicion  of  that  fact? 

Mr.  Campbell.  It  is  very  strong  suspicion,  if  you  are  kicked,  that  a  mule 
kicks  you. 

Mr.  Erehi.  Did  jou  go  to  see  any  of  these  corporations  when  you  were  in 
Chicago  in  April,  or  at  any  other  time,  to  ascertain  their  position? 

The  Chairman.  Mr.  Breed,  what  is  the  purpose  of  all  this?  If  you  can 
show  us  the  purpose  of  it,  we  will  certainly  let  it  go  in. 

Mr,  Breed.  The  purpose  Of  it  is  that  the  gentleman  himself  has  made  a  state- 
ment on  the  record  that  I  think  the  testimony  shows  there  is  no  foundation  for. 

The  Chairman.  Well,  I  wish  I  could  testify  here  freely,  with  perfect  free- 
dom, and  not  divulge  any  of  the  confidential  affairs  of  the  Government,  Per- 
haps that  luRuences  my  ideas. 

Mr.  Bkeed.  Well.  I  just  asked  him  If  he  had  ever  called  upon  any  of  those 
corporations. 

The  Chairman.  You  may  answer  that.    Go  ahead. 

Mr.  Breed.  If  you  ever  called  upon  any  of  thoSe  corporations  to  ascertain 
their  position  with  reference  to  this  decree,  and  did  you  get  any  such  informa- 
tion? 

Mr-  Campbell.  The  only  concern  I  have  called  on  in  Chicago  since  April  15 
has  been  Armour  &  Co.,  and  I  recounted  to  you  the  conversation  which  1  had 
at  that  time  witli  otHcers  of  that  corporation. 

Mr.  Breed.  Weil.  now.  at  about  the  same  page  of  the  testimony.  2016,  you 
also  testified  ttiat  Ai'mour  &  Co.  and  Wilson  &  Co.  were  favorable  to  the  modi- 
fication of  tlie  decree.    Have  you  any  authority  for  tiiat  statement? 
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Hr.  Caupbeu.  Their  stUtnda 

Mr.  Bbeed.  Well,  have  they  ever  said  to  you,  or  that  in  substance,  or  either 
of  them? 

Mr,  O^urEELu  Well,  they  have  t>otb  said  that  they  would  not  resist  the  modi- 
fication of  the  decree:  I  took  that  ns  being  favorable. 

Mr.  Breed.  And  when  you  asked  them  If  they  would  keep  Mill  If  you  vonld 
come  down  here,  and  they  said  they  would  keep  still,  .vuu  took  that  as  being 
favorable  to  your  efforts? 

Mr.  Caupreli.  That  they  would  not  oppose  me.  ' 

Mr.  Bbeed.  At  least,  tliat  Is  one  fart  we  liave  got  with  respect  to  these  state- 
ments about  these  five  packers  from  you. 

Now,  you  have  stated,  at  page  2014.  In  answer  to  o  ijueatloo  hy  Judge  Halner — 
"  immediately  tliey  went  out  of  this  business,"  referring  to  export  boainesg, 
"  or  were  driven  out  of  it.  by  this  decree,  we  lost  all  of  that  tnide,"  referrine 
to  export  trade.  Did  you  lose  ell  your  export  trade  lmme<llately  Arnioir  t 
Co.  went  out  of  that  business;  were  you  referring  to  Armour  &  Co.? 

Mr.  Caupbeu..  Yes ;  I  was  referring  to  Armour  &  Co. 

Mr.  BsEED.  Did  you  lose  all  your  export  trade? 

Mr.  Caufbell.  We  did. 

Mr.  Breed.  And  you  had  no  more  export  trade  after  the  date  of  this  debtee? 

Mr.  Campbell.  I  didn't  say  tliat. 

Mr.  Bkbbi>.  Well,  what  did  you  say?    Yon  said  you  lust  all  your  business. 

Mr.  Caupbeix.  We  did. 

Mr.  Breed.  Doesn't  that  mean  that? 

Mr.  Caufbell.  No,  sir. 

Mr.  Breed.  What  does  It  mean? 

Mr  Campbsll.  It  means  just  what, It  said,  that  we  lost  it  at-that.  time.  Sob- 
sequent  to  that  time  we  made  an  agreement  with  Armour  ft  Co.  (Ltd.l,  of 
London,  which  gave  us  nonie  business  In  England.  We  have  tost  business  In 
the  other  countries  but  got  business  In  England. 

Mr.  BsEim.  Then  you  did  not  lose  your  export  business? 

Mr.  Campbell.  We  did  lose  It 

Mr.  Breed.  Didn't  you  just  say  that  yon  made  arrangements  with  Armour  ft 
Co.,  of  London,  and  did  business  through  them? 
,  Mr.  Campbell.  And  subsequent  to  the  loss.    We  did  lose  it. 

Mr.  Breed.  And  then  you  got  ft  back  again? 

Mr.  Campbblu  No;  we  illd  not.    We  got  back  the  English  business. 

Mr.  Breed.  The  English  business? 

Mr.  CAUPnELL.  Yes ;  that  Is  quite  different,  from  getting  back  your  entire 
export  business. 

Mr.  Breed.  How  much  of  the  pack  of  this  year  have  you  sold,  of  the  Cali- 
fornia Cooperative  Canneries? 

Mr.  Caupbeu..  Well,  I  am  not  In  possession  of  the  exact  figures ;  I  think  it 
Is  something  around  80  per  cent. 

Mr.  Breed.  In  answer  to  the  question.  "Have  you  sold  any  of  the  season's 
pack  to  Armour  &  Co.  ?  "  did  you  testify  : 

"  No ;  none  to  Armour  &  Co. ;  but  I  did  make  n  contract  with  Armour  ft  Co. 
(Ltd.),  of  Txindon,  which  Is  a  separate  corporation,  I  think  the  majority  of  the 
stock  of  which  is  probably  controlled  by  Armour  &  Co.,  of  Chicago." 

Is  that  correct? 

Mr.  Campbell.  You  are  quoting  me  correctly ;  yes,  sir. 

Mr.  Breed.  And  you  did.  after  the  date  of  this  decree,  do  the  export  business 
that  you  previously  intended  to  do  with  Armour  ft  Co.,  of  the  Unlled  States, 
with  Armour  &  Co.  (Ltd.),  of  London,  did  you? 

Mr.  Campbell.  No,  sir. 

Mr.  Breed.  Weil,  how  do  you  explain  the  two  sets  of  testimony? 

Mr.  Campbell.  Why,  If  you  will  analyj:e  my  testimony  a  little,  yon  will 
readily  understand.  Armour  &  Co,,  of  the  United  States,  was  exporting  all  o'er 
the  world  to  various  countries  of  the  world,  and  I  have  just  stated  that  0>t 
business  we  did  get  back  was  the  business  of  England — the  British  Isles — dm 
of  the  world. 

Mr,  Bbeed.  Hasn't  Armour  &  Co.  separate  corporations,  like  Armour  ft  Cu. 
(Ltd.),  of  London,  in  these  other  countries  with  which  it  does  business? 

Mr.  Campbell.  It  may  have  with  some  countries.     I  am  not  Informed. 

Mr.  Breed.  Who  made  the  arrangement  with  Armour  &  Co.  (Ud,)  to  take 
over  the  English  business? 

Mr.  Campbeli,.  A  man  by  the  name  of  Garslde.  the  manager  In  Loudon. 
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Mr.  Breed.  At  whose  auggettlon  did  you  opea  up  ueEotiatlons  witb  blm? 

Mr,  Caupbeli..  At  my  own  auggestion.  I  wrote  tliem,  and  all  the  busluefW 
'was  done  bf  us  with  Armour  &  Co.  (Ltd.),  of  Loudon. 

Mr.  Bbebd.  Aud  you  have,  sold  all  of  your  pack  of  this  year  except  15  to  20 
per  cent,  bave  you! 

Mr.  Caupbbll.  About  20  per  c«Dt,  I  ttalnli. 

Mr.  Bbeed.  Is  that  a  normal  amount  to  have  left  over  .at  thia  season  of  tbe 
year? 

Mr.  Oaupbell.  You  mean  an  unusual  amount! 

Mr.  Bbeed.  la  it  a  uormal  amount  to  have  unsold  at  this  season  of  the  year7 

Mr.  Camfbexi.  Well,  that  is  a  difficult  question  to  answer.  Some  concerns 
expect  to  sell 

Mr.  BmcED  (interposing).  I  mean  for  your  company? 

Mr.  Campbell.  For  our  company?  Well,  it  is  a  less  amount  than  we  had 
left  over  last  year. 

Mr.  Bbeed.  Ho  that  the  passage  of  tills  decree  has  not  affected  your  selling 
a  normal  amount  Of  your  season's  goods? 

Mr.  Caufbell.  Yes ;  it  bus  very  greatly,  because  we  only  paclied  about  half 
of  our  usual  pacit,  due  to  the  operation  of  this  decree. 

Mr,  Bbeed.  But  is  that  the  reason  you  only  packed  about  half? 

Mr.  Campbell.  Yes,  sir. 

Mr.  Bbeed.  'How  about  other  California  packers ;  did  they  pack  .the  full 
amount  thla  year  that  they  packed  in  preceding  years? 

Mr.  Caupbbij.,  Some  did  not  even  open  their  plants. 

Mr,  Bbeed.  Was  that.  In  your  opinion,  because  of  this  decree! 

Mr.  Caui^ell.  Yes ;  It  had  a  very  strong  bearing  on  it. 

Mr.  Bbeed.  Wlio  did  you  sell  this  85  per  cent  of  your  pack  through,  and  bow? 

Mr.  Campbeix.  If  I  am  properly  informed  from  my  home  office,  about  half  of 
these  goods  were  exported  or  will  be  exported  to  England,  while  the  balance 
were  sold  to  various  wholesale  grocers  in  the  United  States. 

Mr.  Bbeed.  At  paji%  2020  of  the  record  lu  your  testimony  you  would  seem  to 
take  exception  to  tlie  fact  that  the  wholesale  grocers  extended  credit  to  retail 
grocers.    In  wnat  respect  do  you  think  it  is  a  wrong  thing  to  do? 

Mr.  Caupbcll.  Did  I  say  it  was  wrong! 

Mr.  Bbbed.  Well,  you  seem  to  criticize  It  as  though  there  was  something  ir- . 
regular  or  improper  about  It ;  at  least,  that  was  my  impression.  You  state,  at 
page  2020: 

"  Wholesale  grocers  freely  confess  through  their  witnesses  that  they  finance 
TS  per  cent  of  the  retail  dealers,  thus  holding  their  customers  lu  their  power." 

Do  you  think  that  is  an  improper  economic  thing  for  a  wholesale  grocer 
to  do? 

Mr.  Campbell.  I  think  so,  yes,  and  a  very  dangerous  thing  for  the  general 
public. 

Mr.  Bbeed.  You  think  then  that  when  a  wholesale  grocer  sells  to  a  retail 
grocer  he  should  Insist  upon  cash  for  his  sales? 

Mr.  Campbell.  I  think  that  Is  a  proper  economic  policy  to  follow ;  yes. 

Mr.  Bbeed.  There  are  about  how  many  retail  grocers  in  tJie  United  States! 

Mr.  Campbbix.  About  400,000. 

Mr.  Bbeed.  Do  you  think  it  is  an  improper  economic  policy'for  a  retail  gro- 
cer to  extend  credit  to  a  consumer  to  whom  he  sells! 

Mr.  Campbell.  I  think  it  is  an  improper  economic  policy  for  the  consumer. 
He  should  pay  cash.  If  he  can  not  pay  cash  he  is  at  perfect  liberty  to  purchase 
oa  credit.  If  he  so  desires. 

Mr.  Bbeed.  Is  there,  or  Is  there  not,  at  the  present  time  a  very  great  amount 
of  unemployment  reported  throughout  the  United  States? 

Mr,  Campbell.  Yea ;  T  believe  so. 

Mr.  Bbeed.  Where  does  the  ordinary  consumer  get  his  daily  supplies  of  food 
and  groceries  upon  which  he  lives;  do  you  mean  of  the  retail  dealer? 

Mr.  Campbell.  Certainly ;  of  the  retail  dealers. 

Mr.  Bbeed.  The  retail  store,  of  which  you  say  there  are  some  400,000? 

Mr.  CAMPBELt,  Yes, 

Mr.  Bbeh).  Do  yon  think  It  would  help  our  economic  system  if  a  retail  grocer 
should  insist  that  every  poor  man  who  came  to  his  store  to  buy  that  he  should 
refuse  him  credit? 

Mr.  Campbell.  If  a  man  is  lu  need  of  charity,  I  think  be  should  be  extended 
cbarity  of  some  sort. 
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Mr.  Breed.  I  am  askliie  you  if  you  think  It  would  be  a  good  cfonomic  policy 
for  a  retailer  to  adopt,  to  insist  that  these  poor  men  In  tills  period  of  unem- 
ployment Bhciulil  liove  til  i)uy  (.-aHli  or  not  receive  tills  dally  supply  of  food! 

The  C'liAiKuAN.  I  tliink  the  witness  Laa  said  it  was  a  good  ecouomic  tbing, 
but  that  does  not  saj'  it  ts  practicable ;  it  may  be  ideBllatic. 

Mr.  Bbeku.  Do  you  think  then  the  retail  grocer  la  serving  the  public  by  ex- 
tending credit  on  daily  supplies  of  food  sold  to  the  consumer? 

Mr.  Caupbell.  Aly  private  opinion  Is  tliat  he  la  not  serving:  the  public. 
Mr.  BaEED.  Not  servlnf!  the  public.  You  would,  of  course,  udmtt  tliat  If  the 
retail  ^ocer  who  buys  from  the  wholesale  grocer  extends  credit  to  the  con- 
sumer that  unless  he  has  very  much  capital,  which  the  ordinary  retail  grocer 
has  nut,  he  must  rely  upon  an  extension  of  credit  from  the  wholesale  grocer  in 
order  to  do  business? 

Mr.  Campbell.  If  you  are  trying  to  arrive  at  ray  private  opinion,  I  am 
against  the  whole  credit  system. 

Mr.  Bkeed.  Yes ;  that  Is  what  I  am  trying  to  arrive  at,  your  private  opinion. 

Mr.  Campbell.  I  think  the  whole  credit  system  Is  uneconomic. 

Mr.  Breed.  And  you  believe  then  that  the  wholesale  grocer  should  draaand 
cash  from  the  retail  grocer,  and  the  retail  grocer  should  demand  cash  from 
the  consumer? 

Mr.  Campbell.  I  think  that  the  sooner  this  country  gets  on  a  cash  basis  the 
better  we  would  he  ofC  economically. 

-Mr.  Rkeed.  I  see.  Well,  that  Is  exactly  what  I  wanted  to  get.  And  that  is 
one  of  your  reasons  why  you  oppose  a  system  of  distribution  through  the 
wholesale  grocer? 

Mr.  Campbeli.  Tes,  sir;  I  thlntc  it  Is  very  uneconomical  and  very  wasteful. 

The  Chaibuan.  Do  you  think  it  is  practical  to  go  on  a  cash  basis  now? 

Mr.  Caupbell.  It  has  been  practical  for  myself  and  a  good  many  of  my 
nefphbors.    It  ought  to  be  practical  for  everyone. 

Mr.  Breed.  It  is  not  very  practical  for  me. 

Judge  HAtNER.  Well,  you  are  not  opposed,  Mr.  Campbell,  to  the  elimination 
of  the  distribution  through  the  wholesale  jobbers? 

Mr.  Campbeix.  I  am  not  talking  about  elimination  at  all.  He  is  asking  roe 
for  my  private  opiblon  as  to  an  economic  theory, 

*  Judge  Hainer.  No;  but  I  thought  perhaps  the  inference  was  that  you  were 
opposed  to  the  wholesale  grocers  as  such  functioning  as  a  distributing  system. 

Mr,  Campbell.  There  are  wholesale  grocers  that  demand  cash. 

Judge  Hainee.  What  is  that? 

Mr.  Campbell.  I  say,  there  are  many  wholesale  grocers  and  many  retail 
dealers  who  ask  cash  on  delivery  of  goods.  Not  all  merchants  follow  the  sys- 
tem of  credits.  In  fact,  In  this  country  more  and  more  we  are  getting  on  a  cash 
basis  in  all  lines. 

Judge  Haineb.  That  is  true  in  Oklahoma  City, 

Mr.  Breed.  Let  me  ask  you  if  these  wholesale  grocers  to  whom  you  sell  your 
product  and  through  whom  you  have  sold  this  year  do  not  pay  for  the  goode 
which  the}'  buy  from  the  California  Cooperative  Canneries  sight  draft  on  bill 
of  lading? 

Mr.  Campbell,  .Yes,  sir. 

Mr.  Breed.  That  Is,  at  the  time  of  shipment? 

Mr.  Campbell.  Yea,  sir. 

Mr.  Breed.  So  the  California  canneries  get  cash  upon  delivery  of  its  goodsT 

Mr.  Campbell.  Absolutely. 

Mr.  Bbeed.  From  the  wholesale  grocer? 

Mr.  Campbell,  Yes,  sir;  absolutely. 

Mr.  Breed.  Does  it  expect  to  get  anything  different  from  Armour  &  Co.  when 
it  sells  to  Armour  &  Co.? 

Mr.  Campbell.  No,  sir. 

Mr.  Breed.  What  is  your  theory,  then,  of  selling  to  Armour  &  Co.  upon  a  com- 
mission basis? 

Mr.  Campbell.  To  prevent  speculation  in  these  goods  by  anyone. 

Mr.  Breed.  Well,  if  you  sold  on  a  commission  basis  to  Armour  &  Co.,  would 
they  pay  you  tlieir  money  upon  delivery  of  the  goods? 

Mr.  Campbeli..  No,  sir. 

Mr.  Bpeed.  They  would  not  pay  you  any  money  until  they  had  sold  the  goods, 
would  they? 

Mr.  Campbell.  They  might  make  us  an  advance;  probably  that  could  be 
arranged. 
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Mr.  Bbbed.  But  there  would  be  no  Bale? 

Mr.  Campbbix.  No  Bettlenient. 

Mr.  BneED.  It  would  be  utilizing  the  packers  purely  as  a  commlBsiou  wer- 

Mr.  Campbell.  Yea. 

Mr.  Bbbsd.  To  sell  the  goods  and  pa;  you  for  the  goodB  at  some  subsequent 
time? 

Mr.  Gamnell.  That  is  right. 

Mr.  Breed.  Is  it  yuur  Idea  that  ae  such  commission  merchant  tbey  should 
undertake  to  make  the  sales  all  over  the  United  States? 

Mr.  Campbeli-'  Possibly  I  could  give  you  somethought  on  that  by  recounting 
a  conversation  had  with  Senator  Pierce,  of  Australia,  last  night  at  a  dinner. 
He  gave  me  a  very  clear  understanding  of'theit  cooperative  methods  in  Ans- 
tralla.  The  farmers  there,  dried-fruit  farmers  and  canners  and  others  having 
cooperative  organizations  open  up  their  own 

Mr.  Breed.  Weil 

Mr.  Campbe:ll.  Just  let  me  give  you  this,  and  it  will  probably  answer  the 
question  you  are  trying  to  arrive  at,  I  thinlc  I  linow  what  you  are  trying  to 
arrive  at.  They  open  up  their  own  wholesale  and  retail  houses  In  the  various 
cities  of  Australia ;  they  tis  the  price  to  the  retail  dealer,  and  they  flz  the 
price  to  the  consumer.  Each  pacltage  bears  the  price  which  the  merchant 
shall  asl;  for  these  goods.  They  own  their  own  distributing  houses,  the  farmers 
do.  The  housewife  does  not  have  to  pay  at  any  time  more  than  this  price 
fixed  upon  the  pacliage.  The  Sovernment  of  Australia  is  back  of  the  farmers 
iQ  Australia  in  their  effort  to  restrain  the  profiteers  and  the  middlemen  in 
their  profits — to  hold  the  price  down  as  low  as  possibla 

The  ideal  that  we  are  working  for  is  this :  To  obtain  the  use  of  Armour  & 
Co.'s  facilities,  or  other  packers'  facilities,  as  a  common  carrier  to  deliver 
these  goods  to  the  consumer  or  to  the  retail  dealer  at  a  price  which  we,  the 
farmers,  will  fix. 

Mr.  Bbked.  I  see.  Well,  that  Is  very  interesting,  and  it  does  give  me  a 
clearer  idea. 

Mr.  Campbell.  In  other  words,  we  are  trying  to  do  the  same  thing  that  they 
are  doing  in  Australia,  using  the  machinery  of  the  packers  as  the  engine  of 
distribution. 

Mr.  Bbeh).  That  Is  what  I  wanted  to  find  out.  You,  then,  are  aiming  at 
bringing  about  the  same  situation  In  this  country?  • 

Mr.  Campbell,  Yes,  sir. 

Mr.  Bbeed.  You  beliere.  then.  In  the  manufacturer  or  grower  fixing  the  price 
ou  his  article  through  to  tlie  ultimate  consumer? 

Mr.  Campbell.  To  the  consumer;  yes.  sir. 

Mr.  BsGED.  Are  you  acquainted  with  the  fact  that  that  doctrine  has  been 
passed  upon  as  unconstitutional  by  the  United  States  Supreme  Court? 

Mr.  Campbeu,.  No,  sir :  it  has  not. 

Mr.  Bbeed.  It  has  not? 

Mr.  CAMPBETi.  You  refer  probably  to  the  fixing  of  a  minimum  price. 

Mr.  Bbeed.  I  do  not  refer  to  anything.  I  did  not  Intend  to  use  the  word 
"  unconstitutional."    I  mean  Illegal  under  e:(isting  law. 

Mr.  Campbell.  It  is  not  illegal  under  existing  law.  You  are  misinformed  aa 
to  the  decision.    The  question  is  this,  whether  or  not 

Mr.. Bbeed  (Interposing).  Well,  I  don't  care  to  discuss  the  decisions, 

Mr.  Campbell  (continuing).  Whether  or  not  the 

Mr.  BsEED  (InterposiDg).  I  do  not  care  to  discuss  the  decisions.  I  only  wanted 
to  know  if  you  understood  that. 

Judge  Hainee.  Let  him  answer. 

Mr.  Campbelt.  No, 

Mr.  Bbeed.  And  you  any  you  think  that  the  law  is  the  other  way.  and  that  in 
the  United  States  to-day  a  manufticturer  or  producer  can  fix  his  price  and  In- 
sist upon  that  price  being  maintained  all  the  way  through  to  the  consumer? 

Mr,  Campbell.  No,  sir:  you  can  not  prevent  the  manufacturer  from  putting 
the  price  on  the  article,  but  you  can  prevent  hira  from  fixing  a  minimum  price 
at  which  it  shall  be  sold. 

Mr.  Bbeed.  Weil,  I  only  want  to  get  your  idea,  and  1  think  the  commission 
and  everybody  is  interested  in  knowing  what  you  are  seeking  to  accomplish. 

Mr.  Campbeu..  What  1  am  seeking  to  accomplish  is  to  reduce  the  profits  of 
the  middlemen  as  far  as  possible  and  to  get  the  food  to  the  ultimate  c 
at  the  lowest  possible  cost. 
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Mr.  Bb£ed.  I  see.  Welt,  dow,  tbeo,  you  eliminate  this  commlMlon  basis,  and 
you  say  that  you  want  Armour  ft  Co.  to  at't  as  common  carrier? 

Mr.  Caupbux.  Yes. 

Mr.  Bkeed.  Now,  tbat  Is  the  service  performed  by  the  railroads  ordinarily  in 
the  United  States,  isn't  It? 

Mr.  Campbell.  No,  sir;  tbey  area  common  carrier  In  transportatioD.  I  want 
a  common  carrier  In  distribution. 

Mr.  Bbeed.  Well,  we  will  stick  to  the  transporUtlon  end  first  and  tben  we 
will  take  up  the  distribution.  Now.  you  said  you  wanted  them  to  act  as  com- 
mon carriers;  that  is,  I  understand  you  want  them  to  ship  your  floods  or  trans- 
port your  goods  In  tlielr  cars  19  certain  points  throughout  the  United  States.  Is 
that  riKht! 

Mr.  Caupbkli.  No,  sir. 

Mr.  Bbeed.  Well,  what  do  you  want  them  to  do?   Take  one  step  at  the  time. 

Mr.  Gaupbell.  I  want  tbem  to  receive  at  tbetr  branch  bouses 

Air.  BsEED  (interiMiHing).  Well,  let  us  get  it  to  the  branch  houses  first 

Mr.  Cauhiei.l.  Yes. 

Mr.  B&EED.  Who  is  going  to  take  it  from  your  canneries  in  California  to  any 
given  point  In  the  United  Statesi 

Mr.  CAuPBEU.  The  railroads. 

Mr.  Breed.  And  in  wtaat  cars? 

Mr.  Caupbell.  Any  cars. 

Mr.  Bbeed.  You  are  satisfied,  then,  to  bare  it  go  in  any  cars  that  are  offered 
by  the  railroads,  from  your  canneries  to  the  branch  houses? 

ftlr.  Caupbbll.  Yes.  sir. 

Mr.  Bbeed.  Now,  that  is  exactly  the  same  service  that  Is  performed  by  the 
railroads  in  ease  you  sold  to  tbe  wtiolesaler  or  any  other  person? 

Mr.  CAUPBn.i_  Exactly. 

Mr.  Bs^.  At  the  same  cost? 

Mr.  Caupbell.  Exactly. 

Mr.  Bbkkd.  Now,  yon  say  you  want  Armour  &  Co.  to  act  in  distribution; 
what  do  you  mean  by  that? 

Mr.  Caupbell.  To  distribute  the  goods  to  the  retail  dealer  throughout  tbe 
United  States. 

Mr.  Bbeed.  From  where? 

Mr.  Gaupbux.  From  their  branch  houses. 

Ml'.  Bbbsd.  And  where  are  these  branch  taou(«s  located? 

Mr.  Caupbell.  In  various  cities  in  the  United  States. 

Mr.  Bbeeb.  And  your  goods  will  l>e  received  In  tbese  branch  bouses  and 
stored  there  until  sold? 

Mr.  Campbell.  Tbat  is  not  exactly  the  point.  They  will  be  received  In  the 
ttrancb  houses  as  needed  for  distribution.  Not  to  t>e  stored  there  for  any 
length  of  time. 

Mr.  BaEBo.  Well,  there  are  a  good  many  points  throughout  the  United  States, 
and  If  your  goods  are  going  to  be  In  hand  for  sale  they  have  got  to  have 
arrived  at  these  places  and  be  kept  in  reasonable  quantities,  have  tbey  not? 

Mr.  Campbib,l.  That  is  right ;  reasonable  quantities. 

Mr.  Bbee3>.  Noi^,  therefore,  Armour  &  Co.  will  bave  to  have  storage  facilities 
at  tiKise  points  where  their  branch  houses  are,  will  they  not? 

Mr.  Campbell.  They  do;  yes,  sir. 

Mr.  Bbeed.  Now,  isn't  that  exactly  the  service  that  tbe  wholesale  grocer 
performs  when  he,  upon  the  railroads,  causes  the  goods  to  be  shipped  by  yon 
to  his  storage  warehouse? 

Mr.  Caupbell.  Not  exactly. 

Mr.  Bbeed.  Well,  so  far  as  the  storage  is  concerned  It  la  the  same,  isn't  it? 

Mr.  Campbell,  Practically ;  except  they  seldom  have  cold-storage  facilities. 

Mr.  Bbeed.  Oh,  well,  I  don't  think  you  are  competent  to  testify  on  that. 
As  a  matter  of  fact,  many  of  tbem  do  have  cold  stocage? 

Mr.  Caupbell.  Many  of  them  do ;  yea. 

Mr.  Bbeed.  Yes. 

Mr.  Gahpbell.  Not  all  of  them. 

Mr.  Bbeed.  No  ;  of  course  not  Probably  all  of  Armour's  branch  bouses  do 
not  have  cold-storage  facilities,  do  they? 

Mr.  Campbell.  Oh,  yes. 

Mr.   Bbeed.  They   do? 

Mr.  Camfull.  Yes. 
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Mr.  Bbeed.  Well,  now  then,  Bfter  they  have  arrived  Id  the  branch  houses 
how  are  they  going  to  be  Mld7 

Mr.  Caupbeix.  They  are  sold  by  Armour's  traveling  salesmen. 

Mr.  Bbeed.  Wholesale  grocers  have  traveling  salesmen,  do  they  not? 

Mr.  Caufbell.  Ye«,  air. 

Mr.  Bbbbd.  Who  would  Armour  &  Co.  sell  them  to? 

Mr.  Cakpbeix.  Retail  dealers. 

Mr.  Bbeed.  Who  do  the  wholesale  grocers  sell  them  to? 

Mr.  Campbell.  Retail  dealers. 

Mr.  Bbeed.  Then  you  wish  Armour  &  Co.  to  perform  exactly  the  same  service 
that  is  performed  by  the  wholesale  grocery  saleaman,  and  sell  to  the  same 
people— the  retail  dealers? 

Mr.  Caupbell.  They  not  only  sell  to  the  same  people  but  to  other  trade  which 
the  wholesale  grocers  hardly  ever  sell  to. 

Mr.  Bbbed.  What  trade  Is  that,  Mr.  Campbell? 

Mr.  Campbell.  Meat  trade. 

Mr.  Bbeed.  The  retail  meat  dealer? 

Mr.  Caupbell.  The  retail  meat  dealer. 

Mr.  Bbeed.  Do  you  consider  the  retail  meat  dealer  a  good  outlet  for  your 
Caltfomla  fruits? 

Mr.  Gaupbell.  They  seem  to  be  going  more  and  more  Into  the  handling  of 
canned  goods. 

Mr.  Bbeed.  The  retail  meat  dealer? 

Mr.  OAMPaELL.  Yes;  they  do. 

Mr.  Bbeco.  Well,  what  has  stirred  them  up  to  that? 

Mr.  Campbell.  Oh,  I  don't  know.  I  suppose  the  demand  for  tbe  goods. 
What  causes  the  retail  cigar  man  to  handle  cofTee?  I  don't  understand  it,  but 
I  do  notice  they  do  have  coffee  In  a  good  many  of  their  retail  houses. 

Mr.  Bbeed.  Is  it  a  fact  that  meat  Is  regarded  as  a  practical  necessity  of  life? 

Mr.  Campbell.  Not  by  me.    I  don't  eat  It. 

Mr.  Bbeed.  Is  it  in  ordinary--I  knew  that,  because  you  said  that  in  the 
congressional  investigation  hearing,  and  there  intimated  to  the  Congress — I 
think  you  used  undue  influence — the  fact  that  you  should  be  favoring  the  whole- 
sale grocer  rather  than  the  meat  dealer.  Whether  that  had  any  effect  on 
them  or  not  I  don't  know.  But.  in  any  event,  the  average  town  contalus  a 
great  many  meat  shops,  does  It  not? 

Mr.  Campbell.  I  understand  they  do. 

Mr.  Bbeed.  Almost  es  many  as  wholesale  grocers? 

Mr.  Camfbbli..  I  am  not  acquainted  with  the  meat  shops. 

Mr.  Bbeed.  And  people  regard  meat  as  one  of  the  necessities  of  life  in 
America? 

Mr.  Campbell.  Some  do. 

Mr.  Bbeed.  And  the  meat  is  very  generally  furnished  by  the  Big  Five  packers, 
is  It  not? 

Mr.  Campbell.  I  think  37  per  cent  of  It. 

Mr.  Bbeed.  I  think  you  are  wrong  about  the  37.  As  the  chairman  said  yes- 
terday, we  will  have  to  admit  that  that  has  to  do  with  whether  It  Is  interstate 
or  local.  They  have  a  much  larger  percentage  of  the  general  meat  trade  of  the 
entire  United  States.  What  I  want  to  ask  is  this :  Do  you  think  that  the 
fact  that  the  packers  have  such  a  large  control  of  the  meat  supply,  and  their 
salesmen  are  selling  meats  and  now  taking  on  these  unrelated  lines,  and  the 
meat  dealer  must  get  his  supplies  of  meat  from  these  selfsame  salesmen,  that 
the  packer  is  utlliKlng  a  means  of  competition  that  in  a  way  might  be  described 
as  unfair  when  he  attempts  to  force  a  meat  dealer  to  take  these  unrelated  lines 
or  perhaps  not  get  quite  the  service  on  the  meats? 

Mr.  Campbell.  You  are  making  a  statement  that  I  do  not  agree  to. 

Mr.  Bbeed.  Well,  I  want  to  have  you  say  so.  If  you  do  not  agree  to  It. 

Mr.  Campbell.  1  do  not  agree  to  your  statement  at  all.  I  think  It  does  not 
agree  with  the  facts. 

Mr.  Bbeed.  Well,  if  Armour's  retail  salesmen  were  asked  to  sell  these  tin- 
related  lines — among  them  your  canned  goods — you  think  they  would  use 
probably  any  means  possible  to  sell  the  canned  goods,  do  you  not? 

Mr.  Campbell.  No,  sir. 

Mr  Breed.  As  salesmen  they  would  try  to  do  their  best  to  sell,  would  they 
not? 
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Mr.  Campbcli.  Well,  that  depwids  on  how  they 

Mr.  Bmxv  (InterpoalDg).  Well,  that  would  be  human  nnture,  wouldn't  it? 

Mr.  Caupbell.  That  would  be  human  nature,  but  they  would  probably  lose 
their  Jobs  If  they  followed  the  policy  you  eaggeaL 

Mr.  Bkeed.  They  would  probably  lose  their  Jobs  if  they  tried  to  sell  the  un- 
related products? 

Mr.  Caupbell.  No;  they  would  probably  lose  their  Jobs  If  they  tried  to 
use  force. 

Mr.  Bbeed.  Don't  you  think  they  would  lose  their  jobs  if  they  did  not  try 
to  sell  the  unrelated  products? 

Mr.  Cahpbeu,.  No,  sir. 

Mr.  Breed.  I  think  they  would. 

Mr.  C.ivfnvr.-r.   I  have  sat  In  meetings 

Mr.  Breed    (interposing).     That  brings  out  my  point. 

Jud^  Haibeb.  What  Is  that  you  were  going  to  say,  Mr.  Cainpbell? 

Mr.  Caupbeix.  I  was  going  to  say  that  I  have  sat  In  meetings  of  Armour's 
salesinen,  for  instance,  in  dlfFerent  places — in  San  Francisco,  for  instance — 
and  I  have  heard  the  manager  discuss  salesmanstiip  and  talk  saleunansbip  to 
the  men  who  sell  their  goods,  and  I  have  been  there  to  demonstrate  my 
goods ;  and  the  methods  that  are  used  by  the  salesmen,  the  methods  that  are 
taught  them  by  their  manager,  the  methods  they  are  Instructed  to  use  In 
salesman^ip  are  indeed  far  from  the  suggested  methwls  of  Mr.  Breed  here. 

Mr.  Bbbkd.  Of  course,  you  see  these  are  not  methods  that  are  conceived  In 
my  mind  at  all.  I  get  all  my  Information  from  the  records  of  the  Federal 
Trade  Commission,  which  seem  to  show  instances  where  these  methods  were 
used.  I  never  could  devise  such  a  means  of  forcing  the  sale  of  unr^ated 
products  as  that. 

Mr.  Caupbell.  The  records  of  the  Federal  Trade  Commission  seemed  to 
show  that  we  had  four  Armour  men  on  our  board  of  directors,  too. 

Mr.  Breed.  Now,  just  to  button  up  my  long  list  of  questions  here  on  this 
method  of  distribution — where  do  you  get  your  money  and  when  do  yoa  get 
your  money  from  Armour  if  they  sell  tn  this  method  on  commission? 
.    Judge  Haineb.  When  would  you  get  It? 

Mr.  Breed.  Tes;  when  would  you  get  it? 

Mr.  Caitphbh..  Are  you  concerned  about  that? 

Mr.  Bbeed.  I  certainty  think  that  you  are  advocating  a  system  of  distribution 
for  yourself  and  others,  and  I  think  we  are  all  Interested  to  know  If  the  sale  Is 
made  on  commission,  and  It  is  Anally  to  be  made  by  Armour's  branch-house 
salesmen  to  retai!  meat  dealers  all  over  the  United  States — when  do  yon  get 
your  money  and  how? 

Kir.  Caupbell.  Inasmuch  as  I  am  following  that  system  in  England  to-day, 
it  might  be  well  for  you  to  know  exactly  how  it  Is  working. out.  I  made  this 
same  proposal  of  selling  on  commission  to  the  wholesale  grocers  of  the  Uniited 
States,  but  they  all  refused  to  undertake  It. 

Mr.  Breed.  Well,  I  don't  care  about  the  argument.     I  want  to  know  when 
you  get  your  money. 
.    Judge  Haineb.  Well,  finish  it. 

Mr.  Campbell.  I  am  going  to  try  to  tell  you  if  you  will  let  me  have  the  chance. 

Judge  Hainer.  Complete  your  statement. 

Mr.  Breed.  AU  right. 

Mr.  Campbell.  We  load  our  goods  on  steamers  in  San  Francisco,  and  it  re- 
quires some  weeks  for  them  to  land  in  Liverpool  or  Glasgow  or  other  points. 
Usually  these  goods  are  largely  sold  before  they  arrive,  that  la,  sold  before  they 
arrive  by  Armour  to  the  retail  dealers.  Immediately  upon  arrival  at  the  point 
of  destination  they  are  shipped  in  small  lots  to  the  various  retail  dealers 
throughout  England  and  Scotland.  Those  dealers  over  there  pay  cash  for  their 
goods — it  is  practically  cash — within  10  days  or  so. 

Mr.  Breed.  To  whom? 

Mr.  Campeeul.  To  Armour  &  Co. 

Mr.  Breed.  Of  London  (Ltd.)? 

Mr.  Campbell.  Of  I«ndon  (Ltd.).  Every  90  days,  according  to  our  contract,  a 
sales  memorandum  is  made  np,  showing  the  number  of  cHses  sold  and  the 
prices,  and  so  on.  They  deduct  their  5  per  cent  and  the  freights  which  they 
have  paid  and  remit  us  the  balance. 

Mr.  BuEEs.  Well,  I  am  glad  I  let  you  go  on.  And  that  is  the  same  system  that 
would  prevail  in  the  United  States,  and  you  would  get  your  money  in  substan- 
tially the  same  manner? 


.V^iOU^IC 


packers'  consent  decree.  913 

Mr.  CAUPBELr..  Absolutely. 

Mr.  Bbecd.  Nuw,  wlio  would  stand  tlie  loss  in  the  pvent  that  a  retail  meat 
dealer  or  a  retail  dealer  did  not  pay  his  bill  to  Armonr  &  Ca,  wbo,  as  I  under- 
stand, acts  as  collecting  agent  for  you? 

Mr.  Caupbeli„  Ther  must  stand  the  loss. 

Mr.  Breed.  Who? 

Mr.  Caupbbll.  Armour  &  Co. 

Mr.  Bbeed.  Armour  &  Co.  ? 

Mr,  Caupbeu..  Yes. 

Mr.  Breed.  Is  that  a  part  of  the  commission  contract? 

Mr.  Caupbell.  Yes,  sir. 

Mr.  Breed.  That  if  tbey  make  a  sale  they  guarantee  the  sale? 

Mr.  Caupbeli..  They  guarantee  the  accounts. 

Mr.  Bbeed.  They  guarantee  the  accounts.  And  that  is  a  part  of  the  considera- 
tion of  5  per  cent  comnilsBlon  they  receive? 

Mr.  Caupbkll.  A  part  of  the  considerution ;  yes.  sir. 

Mr.  Bkeeu.  Now,  yon  said  you  liad  made  this  proposition  to  the  wholesale 
grocers  to  do  business  on  commission  and  they  had  refused? 

Mr.  Campbell.  Yes,  sir. 

Mr,  Breed.  I  would  like  to  make  a  proposition  to  you :  That  if  you  will  put 
that  In  writing  and  offer  it  to  the  wholesale  grocers,  I  doubt  whether  there  is  a 
wholesale  grocer  that  would  not  be  glad  to  throw  the  responsibility  onto  you 
and  accept  5  per  cent  commission  for  selling  your  goods  In  exactly  the  same 
way  that  Armour  does, 

Mr.  Caupbell.  Well,  if  yon  could  see  some  of  the  letters  that  we  have  in 
our  files,  I  think  that-^ 

Mr.  Bb£ed  (addressing  Mr.  Herscher).  Am  I  right,  Mr.  Hersdier? 

Mr,  Hebscheb.  I  think  so. 

Mr.  Campbell.  I  am  glad  to  see  that  they  are  beginning  to  be  converted  to 
my  way  of  doing  business. 

Mr.  Breed.  My  idea  is  that  the  cost  of  handling  and  distributing  those  prod- 
ucts Is  in  no  sense  lessened,  and  I  believe  that  the  5  per  cent  is  a  very  much 
larger  return  to  the  wholesale  grocers  than  they  receive  to-day  for  handling 
the  same  goods.    That  is  the  reason  why  I  make  the  statement  that  I  do. 

Now,  Just  one  or  two  further  questions. 

Mr.  Campbell.  Your  belief,  I  think,  Mr.  Bi-eed,  Is  stronger  thnn  your  knowl- 
edge. 

Mr,  Breed.  That  might  be  so.  too,  but  I  would  like  to  see  the  written  offer. 

Now,  you  produced  at  page  1987  a  resolution  of  the  American  National  Live 
Stock  Association  which  showed  that  they  were  in  favor  of  modifying  the 
consent  decree,  as  follows : 

"Resolved  by  the  Ameriain  NatUmal  Lire  Stock  Ansocialion  at  its  midyear 
meeting  at  Salt  Lake  City,  Utah.  Avffust  26-27.  lasi.  That  we  place  ourselves  on 
record  as  favoring  tiie  entrance  into  the  retail  meat  trade  of  the  '  Big  Five '  in 
order  that  the  present  system  be  placed  on  a  more  economical  basis,  and  that 
we  urge  all  packers  not  affected  by  the  said  decree  to  engage  in  the  retail 
trade,  and  pledge  them  our  moral  support,"  etc. 

Did  you  present  that  resolution  because  you  yourself  believe  that  this  decree 
should  be  amended  so  as  to  allow  the  packers  to  go  into  the  retail  meat  busl- 

Mr.  Campbell.  I  don't  believe  that -the  decree  should  be  amended.  I  think  it 
ought  to  be  set  aside  entirely, 

Mr.  Breed.  Well,  but  yon  presented  a  resolution — — 

Mr,  Campbell  I  will  take  an  amendment  if  I  can  not  get  anything  else. 

Mr.  Breed.  Well,  I  am  only  talking  now  about  the  retail  meat  end.  and  you 
presented  the  resolution,  and  I  take  It  the  committee  would  ilke  to  know  why 
you  presented  that  resolution. 

Mr.  Campbell.  To  show  that  the  stock  producers  of  the  I'nited  States  were 
opposed  to  the  operation  of  the  decree  in  so  far  as  It  kept  the  meat  packers  out 
of  the  retail  meat  business, 

Mr.  Bbeeo.  And  does  it  express  your  sentiment  that  the  decree  Khnulrt  also  be 
modified  so  as  to  allow  the  Big  Five  packers  to  go  into  the  retail  meat  business? 

Mr.  Campbell,  I  feel  they  should  ;  yes.  sir. 

Mr.  Breed,  Now,  do  you  recognize,  Mr.  Campbell,  that  there  is  growing  up 
In  the  United  States  a  new,  quite  extensive  method  of  distribution  by  what  Is 
known  as  chain-store  systems? 
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Mr.  Caupbbix.  Yes.  sir;  they  have  u  certain  diBttlbutlon,  probably  abtrut  10 
per  cent. 

Mr.  Bbekd.  Their  Idea,  as  xhown  by  tefttlmonr  Itere.  seems  to  be  that  tbey 
save  the  conmimer  the  cost  of  dellverj-  to  hint  by  aellini;  od  a  laeh  bBBi".  If  that 
about  right? 

Mr.  Gaupbell.  Well,  that  waa  probably  the  testiniooj-.  I  don't  remember  the 
testimony. 

Mr.  Bbeed.  Yes ;  and  to  that  extent  they  do  save  the  consumer  money  hy  ask- 
iQK  the  consumer  to  be  the  delivery  wagon  and  pay  cash? 

Hr.  Gaupbeli.  Probably  so. 

Mr.  Bbeeo.  And  enable  the  consumer  to  do  a  tittle  work  himself,  and  siive  a 
Uttte  money. 

The  Chaibman.  I  think  I  saved  a  nickel  that  way  lest  night. 

Mr.  Breed.  It  Is  a  most  commendable  system.  But  vrhat  I  wish  to  call  your 
attention  to  Is  the  fact  that  these  chain  stores  are  springing  up  all  over  the 
ITnlted  States,  and  ask  yon  If  yon  have  considered  the  question  as  to  whether 
the  possibility  of  the  packers  acquiring  these  retail  chain  stores  would  not  give 
to  the  packers  an  undue  power  and  control  over  the  price  of  meats,  from  the 
very  point  of  slaughter  through  to  the  actual  price  that  it  Is  sold  to  the  con- 
anmer  at  7 

Mr.  Gaupbeli.  T  don't  think  so;  no,  sir. 

Mr.  Bbged.  Well.  It  would  If  he  got  a  sufficient  number  of  these  chain  stores 
and  went  sufllciently  deeply  Into  the  retail  meat  business,  would  it  not? 

Mr.  Campbeu:-  No,  sir. 

Mr.  Bbkbd.  Well,  If  he  was  a  retailer — that  Is,  the  packer— and  a  wholesaler 
and  a  meat  packer  and  a  producer  of  live  stock,  he  practically  controls  the  thing 
from  the  point  of  origin  through  to  the  consumer,  does  he  not? 

Mr.  Campbell.  Who  does? 

Mr.  Bbeed.  The  packer. 

Mr.  Caupbell.  What  packer? 

Mr.  Breed.  The  packer  who  performs  ail  these  different  functions, 

Mr.  Caupbell,  Well,  there  are  about  1,500  of  them. 

Mr.  Bbkbd.  Well,  I  am  talking  about  any  one  of  the  Big  Five  packers  that 
does  that.  I  am  merely  asking  you  if  that  man  does  not  control  the  price  of  that 
article  from  the  point,  practically,  of  origin,  through  to  the  consumer? 

Mr.  Caupbgli.  As  I  gather,  you  say  that  one  of  these  [tackers  will  do  this? 

Mr.  Bbeep.  I  said  that  If  he  did  it? 

Mr.  Campbell.  If  he  did  It? 

Mr.  Bbeed.  Yes. 

Mr.  Campbell.  If  he  owned  all  the  meat-packing  houses  all  put  together? 

Mr.  Breed.  No;  no;  I  didn't  say  that. 

Mr.  Campbell.  I  am  trying  to  get  It  clear  In  my  mind  what  you  are  driving 
at. 

Mr.  BsEEn,  My  Inst  question  was  the  result  of  several  questions  which  led  up 
to  this  point  r  Do  you  favor  giving  the  packer  added  opportunity  to  extend  his 
control  over  the  price  of  meat  products  by  letting  htm  go  Into  the  retail  meat 
tiuslness? 

Mr.  Campbell.  The  packer— which  packer  do  you  mean? 

Mr.  Bbeed.  The  meat  packer. 

Mr.  Campbell.  Well,  there  are  1,500  meat  packers. 

Mr.  Breed.  Well,  T  am  asking  you  the  quentlon. 

Mr.  Campbell.  Well,  that  question  is— it  Is  imiMisslble  to  answer  that  ques- 
tion unless  you  make  it  more  deflntte. 

Mr.  Breed.  Oh,  I  think  it  can  he. 

Mr.  Campbell.  I  mleht  say — the  wholesale  grocer,  do  you  mean,  as  a  class 

Mr.  Breed.  I  want  an  answer  to  that  question. 

Mr.  Campbell.  I  can  not  in  that  form. 

Mr.  Bbeed.  1  think  It  vitally  ("oncerna  the  big  questions  that  these  three  gen- 
tlemen have  before  them. 

Mr.  Campbell.  You  are  trying  lo  get 

The  Chaibman,  Now,  wait  a  minute.    Let  na  get  the  que.'ition.    Bead  it. 

(Mr,  Breeii's  question  was  read  by  the  reporter,  as  follows :) 

"  Mr.  Breed.  My  Inst  question  was  the  result  of  several  questions  which  led 
up  to  this  point :  Do  you  favor  glrtng  the  packer  added  opiwrtunity  to  extend 
his  control  over  the  price  of  meat  products  by  letting  him  go  Into  the  retail 
meat  business?" 
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Mr.  Caupbell.  Vdu  will  hare  to  make  It  more  speclfia 
Ur.  Breed.  E>o  you  want  it  repeated  agalnl 
The  C'HAiRuAN.  Rend  the  question  again. 

(The  question  wnn  again  ri?ad  by  the  reporter  as  above  recorded.) 
The  Chairman.  The  question  assumes  that  the  defendants  already  have  con- 
trol over  the  meat  and  meat-packing  business,  and  asks  him  If  he  wants  to  give 
theiu  opportunity  for  added  control.     Mr.   Campb^l,  you  do  not  favor  giving 
Hn.vbody  an  opportunity  for  a  monopoly,  do  you? 

Mr.  Caupbell.  Now,  I  don't  know  just  exactly  what  you  mean  by  a  monopoly. 
The  Ckaibman,  Control  of  any  line  of  bualness — put  It  that  way,  then — any 
one  line  of  business ;  absolute  control  of  that  line  of  business. 

Mr.  Campbell.  That  depends  upon  the  business  which  you  are  talking  about. 
The  telephone  business  is  In  the  hands  of  a  monop<^y  in  this  country,  and  It  can 

only  be  handled  efllciently  through  that  monopoly.    Railroads 

The  Chairman.  Well.  I  will  make  It  more  concrete.    Are  you  In  favor  of 
giving  any  concerns  a  monopoly  of  the  food  Industry? 
Mr.  Campbbli,.  No,  air. 

The  Chairman.  1  think  that,  In  substance,  answers  your  question,  doesn't 
It.  Mr.  Breed? 

Mr.  Bbeed.  No;  I  don't  think  It  does,  because  that  Is  a  pretty  big  question 
and  enables  him  to  say  "  No,  sir,"  when  I  feel  tliat  he  does  believe  In  a  cer- 
tain kind  of  monopoly,  and  I  wfts  going  to  draw  that  out  next.  My  queetioD 
was  more  Bpeclflc,  Mr.  Chalnnan : 

Do  you  favor,  Mr.  Campbell,  giving  the  Big  Five  meat  packers,  through  the- 
modification  of  this  decree,  the  right  to  engage  In  the  retail  meet  business? 
Mr.  Campbell.  Yes,  sir.    I  think  tliey  are  opposed  to  that,  however. 
The  Ohaibmak'.  Who;  the  meat  packers? 

Mr,  Campbell.  Tes ;  to  the  retail  meat  boeiness.  So  voiced  their  sentiments 
to  me,  different  ones  have,  that  they  do  not  want  to  engage  in  it. 

Mr.  Bhedi.  Now,  let  us  get  some  Information  on  that  point.  Who  is  against 
this  modification  of  the  decree  as  to  retail  meat  business? 

Mr.  Campbell.  I  believe  all  the  packers  are,  but  I  Imow  that  two  of  thenk 
have  expressed  their  opinion  to  me  In  that  way. 
Mr.  Breed.  Who  Is  that? 

Mr.  Campbell.  The  attorneys  for  Armour  and  Wilson  have  both  told  me  that 
they  were  not  In  favor  of  enteripg  the  retail  meat  business. 

Mr.  Bheed.  Do  you  consider  that  it  would  be  a  menace  to  the  interests  of 
the  consumer  to  have  the  Big  Five  meat  packers  not  only  Interested  In  the 
slaughtering,  dressing,  transportation,  wholesaling,  but  also  the  retailing  of 
meat  food  products? 

Mr.  Campbell.  I  think  that  they  should  be  compelled  to  sell  their  meats  at 
one  price  to  all  at  their  branch  houses,  and  that  all  slaughtering  concerns 
should  be  compelled  likewise  to  sell  at  one  price. 

Mr.  Breed.  Oh,  then  your, theory  Is  that  this  decree  should  be  opened  as  to 
retail  meats  so  as  to  permit  tlie  packer  to  sell  meat  from  his  branch  houses 
to  consumer? 

Mr.  Campbell.  Yes,  sir. 

The  Chairman.  Mr.  Campbell,  don't  you  think  that  that  same  would  apply 
to  every  line  of  business? 
Mr.  Campbell.  Yes,  sir. 

The  Cbairmaiv.  That  anybody  that  wants  to  purchase  should  be  permitte4 
to  purchase  upon  equai  terms? 

Mr.  Campbell.  That  is  Just  my  theory,  exactly. 
Mr.  Breed,  Yes,  sir, 

Mr.  Camfbru.,  In  my  own  warehouses  I  am  unable  to  sell  to  the  consumer 
for  the  reason  that  the  National  and  Southern  Wholesale  Grocers'  Associa- 
tions object  to  it. 

Mr.  Breed.  Don't  give  them  so  much  authority  in  the  matter,  because  I  am 
inclined  to  think  that  you  give  them  undue  credit. 

Mr,  Campbell.  I  laid  some  Information  before  the  Federal  Trade  Commis- 
sion :  that  is,  before  Thompson,  Inst  spring  when  he  asked  me  if  I  didn't  want 
to  proceed  against  the  National  Wholesale  Grocers'  Association. 

Mr.  Breed.  Now,  do  you  believe  that  the  wholesale  grocer  should  do  the  same 
as  you  think  the  branch  house  of  the  packer  should  do? 
Mr.  Campbei.l.  Absolutely. 

Mr.  BiEED,  Namely,  open  hia  wholesale  grocery  estabUstuneDt  and  sell  at 
one  price  to  consumer,  retailer,  and  all? 


itv  Google 


PACKERS     CONSENT  DECBEB. 


.Sir.  Cahpheu..  AhKiilutcly.  I  lliink  that  is  AuierlcnnlHin.  I  do  not  believe 
In  tluve  traile  i-unibliiutioiiM. 

Mr.  ButED.  I><>  you  think  rliat  that  would  have  the  effect  of  reducing  the  great 
nuiiilK'r  of  rettill  grocers  In  the  United  States? 

J[r,  (.'AjiPBiiu-  I  couldn't  uimner  as  to  that.    I  don't  know. 

.Mr.  Bbeed.  Well,  it  the  «-]ii>lesalerg  would  o|)eii  uii  their  wholesale  houses 
and  sell  to  coiisunierH  nt  one  prli-e,  and  could  do  this  successfully,  would  It  not 
reduce  the  number  of  retailers? 

Mr,  Campbbll.  It  luiglu  iviluce  those  who  were  engaged  in  the  practice  of 
profiteering  and  could  not  live  eiccept  by  profiteering  method)^. 

Mr.  Brked.  ¥es.  Would  tt  not  also  reduce  the  number  of  retail  meat  estab- 
lishments If  the  packers  ithould  open  up  their  branch  houses  and  sell  to  con- 
sumers at  the  MUiue  price  that  tUey  sold  to  the  retail  meat  dealers? 

Mr.  Campubi.i-  I  should  say  that  It  wouhl  put  the  profiteers  out  of  business; 
yes,  sir. 

Mr.  Bbeed.  Now  have  you  coni^ldered  the  fact  that  If  tbe  packers  opened  up 
their  branch  houses  to  sell  meat  to  the  consumer,  and  the  wholesale  grocer  did 
the  sttLiie  thing,  the  wholesale  griK-er  would  have  to  practically  perform  all  the 
eervicea  of  the  retailer,  namely,  delivery  and  otherwise,  would  lie  not? 

Mr.  (,'AMPEBi.i,.  .\ot  necessarily. 

Mr.  Bkeud.  He  wouldn't? 

.Mr.  Campbell.  No. 


Mr.  Bbbed.  Why  not? 

Mr.  Campbell.  He  could  only  sell  in  original  package  lots.  In  original 
package  lota  only. 

.Mr.  Breed.  Oh,  in  case  lots? 

Mr.  (.■ampbbi.l.  Yes;  original  package  lots. 

Mr.  Bkebd.  Oh,  you  dou't  mean  that  the  wholesaler  would  sell  to  me,  or  m; 
wife,  if  she  wanted  a  package  of  oatmeal,  one  package  of  oatmeal  at  the  saii:^ 
price  that  he  would  sell  it  to  the  retail  grocer;  but  you  mean  a  case  of  oatmeal? 

Mr.  Campbeix.  He  could,  if  he  would,  follow  both  methods,  if  he  desired,  and 
open  up  a  department  of  that  sort  in  connecttlon  with  his  business. 

Mr.  Breed.  I  am  merely  asking  you  if  he  follows  the  method  by  which  he 
enables  my  wife  to  buy  one  package  of  oatmeal,  he  would  have  to  have  some 
s,vstem  of  handling  that  one  package  of  oatmeal  similar  to  the  retailer? 

Mr.  Campbell.  He  would  have  to  have  a  retail  department. 

Mr.  Bkeed.  Then  the  wholesaler  would  become  a  retailer. 

Mr.  Campbell.  Combined  wholesale  and  retail  concern.  The  cost  of  ddlverj 
In  a  smaller  package 

Mr.  Bbegd  (interposing).  Now,  you  were  asked  by  the 

Mr.  Campbell.  Just  let  me  add  this  to  my  answer  (continuing).  The  cost  of 
selling  the  smaller  package  would  have  to  be,  of  course,  proportionately  greater 
than  that  of  selling  a  larger  quantity  in  a  larger  package, 

Mr.  Breed.  Oh,  would  that  be  added  to  the  price,  then,  the  cost? 

Mr,  Campbell,  The  cost  would  necessarily  have  to  be  added  to  the  price 
over  and  above  the  price  of  the  larger  package. 

Mr.  Bbebd,  Well,  would  the  cost  of  doing  theretall  business— delivering  of 
one  package  of  oatmeal — have  to  be  added  to  the  price  which  the  wholesaler 
would  sell  it  at  to  the  retailer  if  sold  in  a  case  lot? 

Mr.  Campbell.  My  suggestion  was  not  that  the  wholesaler  go  Into  the  de- 
livery business  at  all.  but  to  open  his  doors  to  the  general  public,  to  sell  these 
commodities  at  his  cost  price ;  that  Is,  his  regular  sales  price. 

Mr.  Bbeeo.  And  go  Into  com[)etltion  with  the  parties  to  whom  he  is  selling 
in  larger  quantities? 

Mr.  Campbell.  That  is  right;  absolutely, 

Mr.  Breed,  Referring  to  these  cooperative  associations  in  California,  how 
many  of  them  are  there? 

Mr.  Campbell,  I  believe  there  are  87 — 37  or  40. 

Mr.  Breed.  I  thought  we  agreed  last  night  on  44, 

Mr.  Campbell.  Weil.  I  don't  know;  something  around  40  anyway.  I  believe 
there  are  37  members  of  our  State  organizations. 
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Mr.  Bbeed.  About  40  to  44. 

ilT.  Caupbell.  Something  like  that. 

Mr.  Bkeed.  Of  which  the  California  Cooperative  Growers'  Assoclatlou  Is  one? 

Mr.  Campbell.  Is  one ;  yes. 

Mr.  Bbeep.  And  represents  a  thousand  growers? 

Jlr.  Campbell.  Yes,  sir. 

Mr.  Brked,  Now,  I  asked  Mr.  Gray,  and  now  I  would  like  to  ask  you,  if  youp 
Idea  Is  tluit  in  each  of  these  lines  of  California  fruits  the  growers  should  get 
together,  own  their  own  packing  plants,  and  sell  their  goods  through  the  rep- 
resentatives  of  that  packing  planet,  which  realty  represents  them?  Is  that  your 
idea? 

Mr.  Campbell.  Yes,  sir. 

Me.  Breed.  Now,  would  you  favor  one  cooperative  association  representing  an 
entire  line  of  fruits,  say  dried  fruit,  or  pears,  or  peaches? 

Mr.  Campbell.  Do  you  nienn  a  commodity  organization? 

Mr.  Bheed.  Yes. 

Mr,  Campbell.  Yea;  we  are  favorable  to  the  commodity  organisation  plan; 
yea,  sir. 

Mr.  Bbeeii.  In  ottier  words,  ali  of  the  growers  In  one  commodity  getting 
together? 

Mr.  Campbell.  Yes,  sir. 

Mr,  Breed.  Now,  do  you  favor  their  naming  their  price  on  their  product? 

Mr.  Campbell.  Yes,  sir, 

Mr.  Bbeed.  Through  to  the  consumer? 

Mr.  Campbell,  Yes,  sir. 

Sir.  Breed.  Would  you  or  would  you  not  say  that  that  was  a  monopoly  so 
far  as  California  is  concerned  if  this  plan  is  carried  out  In  that  particular  line 
of  fruit? 

Mr.  Campbell.  In  the  commonly  accepted  definition  of  monopoly  I  do  not 
consider  it  a  monopoly.  I  consider  it  an  efficiency  organization  for  the  de- 
livery of  the  products  at  the  lowest  possible  price  to  the  consumer.  The  ordi- 
nary accepted  Idea  of  monopoly  is  that  it  is  an  organization  for  the  purpose 
of  Increasing  the  price  or  of  extorting  unjust  prices  from  the  ultimate  con- 
sumer.   Now,  that  is  not  our  idea  of  oi^anlzation  of  commodity  concerns, 

Mr.  Bbeed,  Well,  I  think  perhaps  you  and  I  are  just  talking  about  the  same 
tiling,  but  our  definitions  are  different.  1  did  not  give  the  definition  of  monopoly 
that  you  first  stated.  I  am  just  trying  to  Inquire  if  the  growers  of  raisins,  we 
will  say,  got  together,  100  per  cent  of  them,  would  they  not  have  a  complete 
control  over  the  raisins  of  California? 

Air.  Campbell.  Yes,  sir.    We  believe  that  is  necessary ;  yes,  sir. 

Mr.  Bbeeu.  And  would  that  thing  be  a  monopoly? 

Mr.  Campbell.  Not  lu  the  common  accepted  idea  of  the  term  monopoly. 

Mr.  Bbeed.  Well,  it  wonld  be  control  of  the  entire  product? 

Mr.  Campbell.  Yes. 

Mr.  Breed.  And  in  the  commonly  accepted  meaning  of  the  word  "  mo- 
nopoly "  it  would  be  a  monopoly,  wouldn't  it? 

Mr.  Campbell.  I  think  that  the  general  public  has  an  erroneous  idea  of  the 
general  term  monopoly.  There  are  good  monopolies  and  bad  monopolies.  A 
monopoly  which  in  organized  for  the  purpose  of  extorting  money  from  the 

Mr.  Breed  (Interposing).  Is  a  bad  monopoly. 

Mr.  Campbell.  Is  a  bad  monopoly.  A  monopoly  that  is  oi^anized  tor  the 
purpose  of  reducing  the  price  to  the  consumer,  or  assisting  both  the  consumer 
and  producer,  is  a  good  monopoly. 

Mr.  Bbeed.  And  raising  the  price  which  the  farmer  or  the  grower  may  obtain 
Is  a  good  monopoly.  And  I  agree  with  you  that  anything  that  can  be  done  to 
improve  the  price  that  the  farmer  can  receive  for  his  fruit  or  otherwise  19  Just 
what  I  would  like  to  see  done.    But  you  regard  that  as  a  good  monopoly? 

Mr.  Campbell.  There  may  be  beneficial  monopolies  and  dangerous  monopolies. 
We  c<ms!der  an  organization  of  the  producers  a  beneficial  monopoly, 

Mr.  Breed.  Weil,  now,  it  atlll  would  be  a  monopoly— a  good  monopoly — ac- 
cording to  you  ? 

Mr.  Campbell.  Yes,  Mr. 

Mr.  Breed.  And  you  believe  in  that  theory  of  monopoly? 

Mr.  Campbell.  I  th:nk  it  la  absolutely  necessary ;  yes,  air. 

Mr,  Bbeed,  Too  believe  it  should  be  fostered  by  the  laws  of  the  United  States? 

Mr,  Campbell.  Yes,  sir;  I  do. 
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Mr.  Bbeed.  And  you  believe  tliat  It  should  be  exemptetl  froiD  all  aDtitruat  laws 
of  the  United  States,  do  jou  not? 

Ut.  Gaupbeli.  YeB,  sir ;  Id  Austraiia  they  have  so  eKempled  tbem.  Tbey  do 
not  even  bring  those  kiwB  to  bear.  Tbey  bave  laws  exactly  tike  ours,  fasblooed 
atter  our  Sbermao  antitrust  laws,  and  Id  Australia  tben-,  tbe  Parliament  lias 
DOTer  felt,  and  oeltber  have  the  courts  felt,  that  the  faroiers  should  ever  be 
brought  uuder  the  control  of  any  antitrust  laws.  Ou  the  other  li&ntl,  tbeir 
government  !s  doing  everything  possible  to  foster  at^iutt  niouopolles  by  the 
growers  in  order  to  restrain  the  activity  of  speculators  uud  middlemen. 

Mr.  Bbbed.  And  it  Is  your  opinion  that  tbiii  type  of  monopoly  should  be  re- 
lieved from  all  provision),  of  antitrust  laws? 

Mr.  Campbell.  Not  only  should  be  relieved,  but  should  be  fostered  by  the 
Govemnieiit. 

Mr.  Bbego.  You  are  familiar  with  tbe  California  R^lslu  Association? 

Mr.  Campbell.  Yes,  sir. 

Mr.  Bkeed.  Does  that  association  at  the  present  time  coutrol  ubout  &3  per  cent 
of  the  raisins  produced  In  California? 

Mr.  Campbell.  Yes,  sir. 

Mr.  Bbbbd.  And  It  Is  Illustrative  of  the  method  of  handling  of  food  products 
that  you  approve  of? 

Mr.  Caufbell.  Yes,  sir. 

Mr.  Bum>,  Do  you  consider  that  It  is  for  the  benefit,  ultimate  benefit  of  the 
grower,  farmer,  or  producer,  that  there  should  not  be  some  restraining  influence 
to  prevent  him  from  making  exactions  that  might  increase  the  price  to  the 


Mr.  Campbell.  No,  sir ;  I  think  there  is  no  restraining  influence  needed,  for 
If  he  raises  tbe  price  to  the  consumer,  and  there  are  no  excessive  tolls  taken  along 
tbe  line,  so  that  the  product  is  delivered  to  the  consumer  at  the  lowest  possible 
price  of  distribution,  and  bo  that  the  producer  receives  a  high  price  for  his 
product,  we  have  what  we  organization  leaders  call  a  stimulating  price ;  the 
Immediate  effect  of  that  will  be  an  enormous  increase  in  production,  so  that 
the  Increase  in  production  n't!!  automatically  force  a  lowering  of  the  price. 
Or,  in  other  words,  we  have  an  operation  of  the  law  of  supply  and  demand 
absolutely  as  It  should  act  without  restraint  of  trade. 

Mr.  Bbeed.  How  can  the  laws  of  supply  and  demand  operate  where  one  as- 
sociation controls  the  entire  supply? 

Mr.  Campbell.  Very  easily.    Would  you  like  me  to  Illustrate  that  point? 

Mr.  Bbebd.  Please. 

Mr.  Campbell.  I  will  iliuslrntp  it  by  the  Raisin  Association  which  you  have 
Just  spoken  of.  Due  not  to  the  growers'  manipulations  of  the  product  over 
which  they  bad  control,  but  i3ue  largely  to  our  prohibition  law,  raisins  went 
soaring  in  price.    The  speculators  shot  the  price  up 

Mr.  BsEin)  (interposing).  You  mean  the  price  to  the  consumer? 

Mr,  Campbell.  Yes;  the  price  to  the  consumer  went  up.  So  much,  that  one 
year — I  think  It  was  1918— the  price  to  the  grower  or  to  the  jobber  was  about 
13  cents,  but  the  speculative  values  went  up  to  26  cents — double,  practically, 
tite  price  which  the  association  received  for  raisins.  And  the  following  year 
the  Raisin  Association  raised  their  price,  knowing  that  the  market,  the  specula- 
tive market— the  demand  was  great,  so  that  they  felt  that  the  frrower  should  re- 
ceive a  larger  proportion  of  the  consumer's  dollar.  But  the  increase  in  price 
to  the  raisin  grower  had  the  elfert  of  enormously  increasing  planting,  so  that 
the  grower  at  the  present  time  is  faced  with  a  tremendous  crop  increase,  which 
will,  within  a  year  or  two,  probably  amount  to  some  400,000  tons.  They  feel 
that  it  will  be  impossible  to  sell  these  raisins  at  any  sort  of  a  price,  possibly. 
The  Immediate  effect  of  that  has  been  a  forcing  of  a  mueh  lower  price  to  the 
producer.  They  are  now  selling  their  raisins  around  7  to  8  cents — that  is,  that 
Is  the  price  that  the  producer  is  receiving,  and  It  is  a  good  eiample  of  the  work- 
ing of  the  stimulating  price  as  to  the  increased  production  of  any  sort  of  a 
farm  product. 

Mr.  Bkeed.  That  is,  as  the  price  goes  up  that  can  be  obtained  In  the  market, 
the  inclination  of  the  individual  grower  is  to  increase  his  plantings? 

Mr.  Campbeij.  And  many  more  go  into  the  business. 

Mr.  Bbsed.  Now,  T  would  like  to  ask  you  why,  if  all  these  growers  are  In  one 
cooperative  organization  which  they,  themselves  own,  hold  the  stock  In,  can 
they  not  control  the  amount  of  acreage  or  production? 

Mr.  Campbell.  Impossible. 

Mr,  BBBta).  Why? 
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Mr.  Campbell.  For  men  leave  the  cities  and  leave  tbeir  lines  of  production, 

and  eater  that  field  of  production,  aod  tbey  do  it  constantly,  and  are  doing  it, 
Mr.  Bbekd.  Well,  the  raisin-growing  cooDtry  Is  limited.  Is  it  not? 
Mr.  Campbell.  There  are  luitUone  of  acres  that  can  he  still  planted  to  raising. 
Me.  Breed.  But  we  are  talking  about  a  situation  where  at  least  during  the 
period  of  time  when  a  new  raisin  field,  or  wiiatever  you  call  it.  may  be  de- 
veloped, the  cooperative  organization  controlling  100  per  cent — what  Is  there  to 
prevent  them  from  also  controlling  the  amount  of  acreage  that  shall  be  allowed 
to  be  grown,  thus  enabling  them  to  continue  to  get  the  high  prices? 

Mr.  Campbell.  They  are  unable  to  control  the  planting ;  they  can  not  control 
the  acreage. 

Mr.  Bbeed.  Well,  they  can  control  themselves,  can  they  not? 
Mr,  Campbell.  Well,  they  can  not  control  you  or  me  if  we  want  to  go  Into 
the  business. 

Mr.  Breed.  Not  outsiders.    They  can  control  themselves,  can  they  not? 
Mr.  Campbell.  No,  sir;  It  is  impossible  to  control  themselves. 

Mr.  Breed,  Well,  I  would  think  yom-  eoncluaion  is  contrary  to  logic. 

Mr.  Campbell.  No;  I  will  malce  It  clear  to  you,  then.  We  will  suppoEte  that 
you  are  a  raisin  grower  around  Fresno.  You  have  160  acres  of  land.  You  have 
40  of  that  land  planted  to  raisins.  The  price  goes  up,  and  you  will  say,  "  I  will 
plant  another  40  acres."  Who  can  compel  you  to  keep  out  of  the  raisin  business 
any  further  than  the  40  acres? 

Mr.  Bbged.  Well,  I  could  tell  you  who  can'  compel  me  I  am  a  member  of 
this  cooperative  association,  and  I  take  It — in  fact,  I  understand  that  the  co- 
operative association  makes  a  contract  with  me  and  with  all  the  Individual 
members  as  growers  to  take  their  crop  of  ratslna,  and  It  Is  a  very  simple  thing 
for  the  cooperative  association  to  put  into  Its  contract  the  fact  that  it  will  take 
raisins  from  40  acres  and  not  from  any  more  this  nest  year ;  therefore  I  will 
not  plant  any  more. 

Mr,  Campbell.  Why.  certainly  you  would  plant  them, 

Mr.  BjLEED.  Why,  no ;  I  would  not,  because  I  have  no  contract  to  sell. 

The  Chairman.  Let  us  go  ahead  with  the  cross-examination. 

Mr.  Campbell.  There  are  plenty  of  others  to  buy  raisins  on  the  outside. 

Mr.  Ebbed.  We  come  now  to  our  concluding  question. 

The  Chaieman.  That  Is  interesting. 

Mr.  Breed.  Not  the  final  question,  but  on  this  line.  I  think  this  Is  a  very  great 
economic  question,  and  I  believe  that  we  are  getting  light. 

I  go  back  now  to  my  question  as  to  whether,  Mr.  Campbell,  you  do  not  think 
It  Is  for  the  interests  of  the  grower,  now — the  farmer — that  there  should  be  some 
restraining  influence  over  his  cooperative  endeavors  that  will  protect  future 
farmers  from  the  exercise  by  him  of  those  powers  In  too  broad  a  fashion? 

Mr.  Cammbll.  I  would  say  that  Instead  of  a  restraining  influence  we  need 
the  assistance  of  government  to  establish  these  cooperative  organizations.  Re- 
straint Is  not  needed.  Restraint  might  be  needed  at  some  time  In  any  activity, 
but  certainly  not  at  the  present  time  do  we  need  any  restraining  Influence. 

Mr.  Bbeed.  1  agree  with  you  about  the  need  and  the  value  of  assistance  by 
Government  In  this  cooperative  movement,  hut  I  disagree  with  you  about  the 
fact  that  the  complete  removal  of  all  restraints,  all  anti-trust  provision  of  law. 
is  In  the  Interest  of  either  the  grower  or  the  farmer  himself — I  mean  his  ultimate 
future  Interest. 

Judge  Hainee.  Let  us  go  on. 

Mr.  Campbell.  That  is  a  matter  of  opinion,  Mr.  Breed. 

Mr.  Breed.  I  would  like  that  to  be  in  the  recor^.  But  you  do  not  agree  with 
me  on  that. 

Mr.  Campbell.  No  ;  you  have  not  thought  far  enough  on  that  subject. 

Judge  Haikeb.  That  Is  a  proper  matter  for  Congress  to  deal  with. 

Mr.  Breed.  Following  that— of  course,  Mr.  Campbell,  there  are  many  other  co- 
operative movements  throughout  the  country  outside  of  the  cooperative  move- 
ment Id  the  fruit  line? 

Mr.  Campbell.  Yes,  sir. 

Mr.  Bbeed.  Such  as  graiu  and  elevator  systems,  and  many  others? 

Mr.  Campbell,  Tes. 
■  Mr.  Breed.  And  the  ultimate  question  of  any  legal  or  congressional  action  In 
aid  of  cooperative  movement  must  take  into  consideration  all  of  those  co- 
operative movements  and  their  varying  rights  and  interests? 

Mr.  Campbell.  The  principals  are  all  the  same. 

Mr.  Bbeed.  But  condltlona  are  different,  are  they  not? 
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Mr.  f'AiiPBELi.  CondEtlons  niny  be  different. 

Mr.  Breed.  Ton  favnr  niodillcatlon  of  tbis  decree  by  striking  out  the  pro- 
vision tiH  to  iinreloted  lines? 

Mr.  rAMPUELi..  If  we  rnn  not  pret  nny  more  than  that ;  yes,  sir. 

Mr.  Breed.  You  favor  the  moJIflcatlou  of  this  decree  by  strikins  out  the  pro- 
vision that  the  Big  Five  pickers  shall  not  go  into  the  retail  meat  business! 

Mr,  Campbeix.  Yes,  slrr  I  do. 

Mr.  Breed.  Do  you  favor  the  modlHeatlon  of  thU  d^ree  by  eliminating  tlie 
provision  that  the  meat  puckers  shall  not  continue  In  the  stockyards  and  stock- 
market  paper,  etc.! 

Mr.  Campbbli..  I  aui  not  competent  to  pass  on  those  questions,  but  as  a  gen- 
era!  proposition  I  am  opposed  to  the  decree  in  toto,  the  whole  thing.  I  believe 
it  is  Illegal. 

Mr.  Breed.  And  you  are  also  In  favor  of  the  decree  being  modified  as  to  the 
provision  that  tlie  packers  shall  go  out  of  the  cold-storage  business,  of  which  it 
is  alleged  they  have  a  control? 

Sir,  Casipbell.  Go  out  of  the  cold-storage  business? 

Mr.  Breed,  Cold-storage  warehouse  ownership. 

Mr.  Campbell.  How  could  they  take  care  of  their  meat  without  cold  storage? 

Mr.  Bbeed.  But  the  decree  does  not  prevent  them  from  handling  their  own. 
This  is  only  public  cold  storage. 

Mr.  Campbell.  As  a  general  proposition,  I  don't  think  that  the  Go\-ernmeut 
baa  a  right  to  say  to  any  man  that  he  slinll  or  Shall  not  engage  in  any  kind  of  a 
business  except  the  saloon  business. 

Mr.  Bbeed,  And  you  apply  that  principle  Irrespective  of  whether  tliey  are  a 
monopoly  or  are  not  a  monopoly! 

Mr.  CiMPBtxL.  That  is  my  notion.  I  do  not  think  we  have  any  right  to  say 
to  anyone  as  to  what  business  he  shall  or  shall  not  engage  In. 

Mr.  Breed.  Do  you  favor  the  type  of  legislation  such  as  represented  by  the 
present  packers'  control  bill? 

Mr.  Campbell.  Yes ;  I  think  that  Is  constructive,  probably. 

Mr.  Bbeed.  Then  you  do  believe  in  legislation  with  respect  to  alleged  monop- 
olies containing  control  and  prohibitory  provisions? 

Mr.  Campbell.  I  believe  in  control  legislation  where  it  is  necessary  to  safe- 
guard the  public  interest  In  any  manner. 

Mr.  Breed.  Well,  would  you  favor  putting  any  of  the  provisions  of  the  present 
decree  into  additional  legislation  with  respect  to  the  packers  and.the  control  of 
the  Big  Five  packers? 

Mr.  "Campiiell.  No,  sir ;  I  do  not  see  any  good  In  that  decree  at  all,  or  any  of 
Its  provisions. 

Mr.  Breed.  And  you  do  net  want  any  of  Its  provisions  in  any  legislation  or 
In  any  decree  either? 

Mr.  Campbell.  No,  sir;  so  far  aa  I  am  acquainted  with  It. 

Mr.  Breed.  All  right. 

Mr.  Campbell.  I  think  it  is  a  very  vicious  measure. 

Mr.  Breed.  And  you  would  think  that  if  Congress  passed  l^islation  to  the 
same  effect  it  would  be  vicious  legislation? 

Mr.  Campbell.  Yes,  sir-;  worse  than  that. 

Mr.  Breed.  All  right.    That  Is  all. 

The  Chairman.  Mr.  Stevens,  have  you  anything! 

Mr.  Stevens.  Tes.  Mr.  Campbell.  I  have  been  tempted  to  Interrupt  Mr.  Breed 
several  times,  but  out  of  consideration  for  you.  and  not  wishing  to  confuse  you. 
I  have  waited  until  now.  There  are  a  few  questions,  but  not  many.  I  take  it 
you  do  favor  the  prohibition  law.  ao  far  aa  the  saloon  business  is  concerned? 

Mr.  Campbell.  Yes,  sir;  I  think  that  is  an  evil  Institution. 

Mr.  Stevens.  Now,  why  do  you  believe  It  la  evil?  Is  It  detrimental  to  tlie 
public  Interest? 

Mr.  Campbell.  The  saloon  business? 

The  Chairman.  Well,  1  don't  think  we  need  to  go  Into  that. 

Mr.  Campbell.  I  would  rather  not  net  into  the  question  of  prohibition,  be- 
cause I  will  tell  you,  my  wife  is  sort  of  strong  on  tills  prohibition  question. 
and  I  would  not  want  to  say  anything  that  would  get  me  into  trouble  at  home,- 

Mr,  Stevens.  Well,  let  me  ask  you  this.    I  take  It  that  you  believe  the  saloon 
business  should  be  prohibited  because  It  is  detrimental,  Isn't  that  ao? 
Mr.  Campbell.  Yes.  sir. 
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Mr.  Stetens.  Well,  now.  If  It  Is  shown  that  any  other  business  or  combina- 
tion of  buatneaa  is  really  detrimental  to  public  interest,  do  you  not  think,  fol- 
lowing the  same  reasoning,  that  that  should  be  restrained  or  prohibited? 

Mr.  Campbeli.  1  think  it  ought  to  be  controlled,  not  prohibited. 

Mr.  Stevens.  Well,  if  it  brings  suffering,  hunger? 

Mr.  Campbell.  Well,  you  are  going  a  long  ways  now  beyond  the  point. 

Mr.  Stevens,'  Well,  wouldn't  you,  by  the  same  parity  of  reasoning,  think  that 
oDKht  to  be  done? 

Mr.  Campbell.  Well,  then,  I  think  the  wholesale  grocers  ought  to  be  re- 
strained right  away. 

Mr,  Stevens.  And  the  canners? 

Mr.  CAiiPBEH,.  How  is  that! 

Mr.  Stevens.  Well,  I  won't  press  that.  Now  liere  is  another  tiling  that  oc- 
curred to  me.    Toil  advocate  the  combined  wholesale  and  retail  business? 

Mr.  Campbell,  Yes,  sir. 

Mr.  Stevens.  That  is,  you  say  the  wholesaler  should  sell  to  the  retailer  at 
exactly  the  same  price  that  he  sells  to  the  consumer? 

Mr.  Campbell.  Tes,  sir. 

Mr.  Bheeo.,  What  Is  that  auestion? 

Mr.  Campbell.  To  the  consumer. 

Mr.  Bbeeb.  To  the  consumer? 

Mr.  Campbell.  To  the  consumer. 

Mr.  Breed.  Yes. 

Mr.  Campbell.  In  the  same  quantities:  yes;  in  the  same  volume. 

The  Chairman,  Will  you  read  the  question?  I  don't  believe  I  got  tliat  ques- 
tion right. 

(Mr.  Stevens'  question  was  read  by  the  reporter  as  above  recorded.) 

Mr.  Stbvbnb,  Well,  now,  If  that  were  carried  out,  to  whom  would  the  whole- 
saler sell  at  wholesale  prices?    Who  would  want  to  buy  at  wholesale  prices? 

Mr.  Campbell.  Do  you  mean  to  say  that  you  must  protect  the  retail  dealer 
In  his  profits  if  you  are  to  espect  his  patronage? 

Mr.  Stevens  Well,  would  there  be  any  retail  stores  at  ail? 

Mr.  Campbell.  Oh,  yes,  sir. 

Mr.  Stevens.  If  the  retailer  had  to  sell  at  exactly  the  same, price  he  paid? 

Mr.  Campbell.  Certainly. 

Mr.  Stevens.  I  don't  believe  that. 

Mr.  Campbell.  Tou  don't?    Why  don't  you  believe  it? 

Mr.  Stevens.  Why,  I  don't  believe  any  man  could  afford  to  ko  Into  business 
and  sell  the  commodities  at  exactly  the  same  price  he  paid  for  them. 

Mr.  Campbell.  I  guess  you  don't  understand  the  proposition. 

Mr.  Rtei-ens.  Well,  perhaps  I  don't, 

Mr.  Campbeli..  Suppose  in  this  town  there  Is  a  wholesale  house  which  opens 
np  a  retail  department,  and  there  sells  to  the  consun^er  at  the  same  price  It 
Bells  to  the  retail  dealer,  of  the  same  size  package. 

Mr.  Stevens.  Tes. 

Mr.  Campbell,  Whether  that  padcage  Is  a  amalt  package  or  a  large  package. 
whatever  the  package  la,  it  is  sold  at  the  same  price  to  all  comers.  It  is  easy 
for  you  to  understand  ttiat  within  5  or  10  miles  of  that  wholesale  house  there 
will  be  a  community  which  will  not — at  least  not  all  of  the  Inhabitants  there- 
of— go  to  this  wholesale  house  to  purchase  Its  supplies.  It  would  have  to  have 
local  accommodations,  and  It  would  be  witling  to  pay  for  that  service  what  the 
service  is  worth,  A  number  of  these  consuraera  might  get  together  and  form 
a  little  cooperative  society  in  case  the  local  retail  dealer  who  was  distributing 
foods  to  them  charged  an  excessive  price.  They  could  go  to  this  same  whole- 
sale house  there  and  purchase  their  supplies  and  distribute  to  their  patrons  at 
cost.  That  is  one  thing  that  this  country  needs;  that  is  one  thing  we  have  been 
unable  to  establish,  because  of  these  trade  combinations.  In  other  words,  the 
retail  dealer  would  be  able  to  charge  a  sufficient  amount  to  cover  the  service 
which  the  people  are  willing  to  pay  for.  And  if  the  charge  for  service  was  too 
great  they  would,  of  course,  go  to  the  trouble  of  going  to  the  wholesale  house 
and  getting  their  supplies.  That,  I  think,  Is  what  the  meat  dealers  or  packers 
in  this  country  should  do. 

Mr,  Stevens.  Well,  then,  you  do  not  believe  that  ttiat  could  be  a  workable 
system,  except  in  a  very  restricted  area? 

Mr.  Campbell.  I  believe  this:  That  it  would  restrain  profiteering  and  re- 
dnce  these  excessive  profits  that  are  made  by  some  retail  dealers  and  by  some 
wbolesale  dealen. 
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Mr.  Stevens.  Well,  now,  take  for  instance  the  Ralalu  Growers'  Asaodation 
In  California.  Whnt  Is  there  to  prevent  a  retail  dealer  in  some  far-away  town 
where  there  la  no  competition  from  raising  his  price  to  the  consumer  at  his 

wun 

Mr.  Gampbeli.  He  can  do  It;  certatnl}-. 

Mr.  STEVKN8.  So  j-our  theory  Hould  not  cure  that  situation,  would  It?  The 
consunier  would  have  to  eufFer,  wouldn't  he? 

Mr.  Caupbeix.  It  Is  poXHible  there  would  be  another  retailer  there,  and  he 
would  compete  with  him  anil  reduce  the  prlc*.  poeslbly.  But  that  U  the  con- 
dition we  have  got  to-day,  and  that  Ib  the  condition  we  ^vould  like  to  get  relief 
on  as  producers  and  consumers. 

Mr.  Stevens.  Well,  suppose  there  was  another  retail  dealer  there,  and  they 
would  agree  to  not  Interfere  with  each  other  In  something,  and  sell  at  the  same 
price.    The  consumer  Is  the  ultimate  bearer  of  the  increased  price,  isn't  he? 

Mr.  Campbell.  Yes,  sir. 

The  Cbaibuan.  Wouldn't  that  be  a  violation  of  law  IF  they  agreed  to  sell 
at  the  same  price? 

Mr.  Stb\'ens.  Well,  there  are  various  ways  of  agreeing. 

(At  this  point  Mr.  Cnmpbell  offered  to  read  a  telegram  from  D.  C.  Moore, 
bnt  after  some  cliscusslon  Mr.  Campbell  withdrew  the  telegram,  and  the  tde- 
gram  and  the  discussion  In  connection  with  It,  were  stricken  from  the  record.) 

Mr.  Stevens.  Mr.  Campbell,  you  have  stated  several  times,  and  I  think 
the  chairman  did  in  the  beginning,  that  no  packer  was  interested  here  in  thia 
hearing  In  the  modification,  or  was  interested  in  the  modification  of  this  decree. 
Have  you  not? 

Mr.  Camfbbu..  Yes,  sir. 

Mr.  Breed.  Well,  except— I  thought  you  said  except  Armour  and  Wilson, 
who  were  interested? 

Mr.  Caufbell.  Well,  tliey  said  they  would  not  oppose  it. 

Mr.  Bbeed.  Oh. 

Mr.  Stevens.  He  said  no  one  actively  interested.  No  one,  so  far  as  you  know, 
was  actively  interested? 

Mr.  Caupbell.  No,  air. 

Mr.  Stevens.  Or  has  ever  attempted  to  get  this  decree  modified,  so  far  as 
you  know? 

Mr.  Campbell.  No,  sir ;  they  have  not,  so  far  as  I  know. 

Mr.  Stevens.  And  I  think  you  also  said  that  yon  have  never  made  any  appli- 
cation to  any  one  excepting  the  Attorney  General,  or  the  Department  of  Jus- 
Mr.  Campbell  (interposing).  To  the  Department  of  Justice. 

Mr.  Stevens  (continuing).  To  have  this  decree  modified.  Well,  now,  Mr. 
Campbell,  is  it  true  or  is  it  not  true  that  at  some  time  during  the  last  six  or 
eight  months  you",  in  company  with  Congressman  Free  of  California,  and  Con- 
rad H.  Syme,  an  attorney  for  Armour  &  Co.,  went  to  Vermont  to  interview  Jus- 
tice Stafford  at  his  summer  home  in  r^ard  to  thia  same  matter— modifying  the 
decree? 

Mr.  Campbell.  We  did  go  np  there  to  get  some  information  regarding  the 

Mr.  Stevens.  Did  you  discuss  at  that  time  with  Mr.  Justice  Stafford 

The  Chaibuan  (interposing).  Well,  I  think  I  will  rule  all  that  out,  because  I 
went  there  at  the  request  of  the  Attorney  General  on  a  confidential  mission,  and 
I  don't  think  that  It  is  competent  for  this  witness  to  testify  as  to  the  confidential 
mission  of  the  Deparment  of  Justice. 

Mr.  Stevens.  Well,  what  I  was  trying  to  get  at  was  what  action  he,  himself, 
took. 

The  Chaibman.  Well,  he  may  tell  hla  own  actions,  if  he  wants  to. 

Mr.  Stevens,  Tes. 

The  CHAraMAN.  But  I  object  to  anything  that  the  Department  of  Justice 
did  there,  liecause  we  went  on  a  confidential  mission. 

Mr.  Stei'ens.  I  am  asking  him  what  he  did.    I  simply  asked  him  his  activity. 

Mr.  Campbell.  My  aCTlvlty  was  simply  as  a  listener  and  a  learner.  AJl  I 
was  trying  to  find  out  was  some  matters  In  regard  to  this  decree,  as  to  its  entry ; 
that  Is  all. 

Mr.  Stevens.  Well,  did  you  not  at  that  time  yourself  advocate  to  Mr.  Justice 
Stafford  that  It  would  be  a  good  thing  for  you  and  your  associates  lu  business 
to  have  this  decree  modified? 

Mr.  Campbell,  I  don't  think  I  made  any  remarks  there. 
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Mr.  StEVEBB.  Well,  now,  Mr.  Syme  was  an  attorney,  was  he  not,  for  Armour 
4  Co.?  , 

Mr.  Campbeu..  Well,  I  don't  know  about  that. 

Mr.  Brekd.  Who  is  Mr.  Syme? 

The  Chairmah.  Conrad  H.  Syme,  of  this  city. 

Mr.  BsEix.  A  lawyer? 

The  Chaikman.  Tea. 

Mr.  Stevens.  He  is  an  attorney  for  Armour  &  Co.? 

Mr.  Campbeix.  I  don't  know  those  facta. 

Mr.  Stevens,  You  don't  know  that  he  was  an  attorney  for  Armour  &  Co.? 

Mr.  Campbell.  He  may  be. 

Mr.  Stevens.  Well,  he  went  with  you,  didn't  he? 

Mr.  Campbell.  Well,  he  joined  iiB  up  there  aomewhete  on  the  road,  but  I  don't 
think  he  was  in  this  city  at  that  time. 

Mr.  STEVEHa,  Now,  didn't  he,  in  your  presence 

Mr.  Campbell  (interposing).  I  imagine  that  Jie  had  something  to  do  with  this 
decree  In  the  first  place. 

Mr.  Stevens.  Well,  didn't  he,  In  your  presence  and  In  the  presence  of  the  gen- 
tlement  that  were  with  you,  discuss  this  matter  with  Mr.  .Tustice  Stafford? 

The  Chaibwan.  Mr.  Campbell,  you  don't  have  to  answer  that  question  unless 
you  want  to.  I  wish  to  state  for  the  benefit  of  the  record  that  I  was  instructed 
by  the  Attorney  General  to  see  Justice  Stafford  about  this  matter,  which  I  did, 
and  that  I  made  the  appointment  for  myself  with  Justice  Stafford,  and  I  don't 
think  that  anything  that  occurred  there  Is  competent  in  any  public  bearing  of 
this  hlud,  because  It  Is  a  confidential  mission  of  the  Department  of  Justice,  and 
I  don't  thlnh  it  should  be  brought  out  in  this  kind  of  a  proceeding 

Mr.  Stevens.  Wei!,  Mr.  Chairman,  I  am  not  attempting  to 

Judge  Haibeb.  Do  you  wish  to  reflect  on  the  Justice? 

Mr.  Stevens.  No;  not  at  all;  no.  The  only  point  1  am  trying  to  show  here 
Is  this,  that  Mr.  Campbell  has  given  us  all  to  understand  that  this  whole  thing 
was  started  by  himself  and  those  Interested  with  him  in  business. 

The  Chairman.  Well,  was  there  ever  any  formal  application  filed  In  court? 

Mr.  Stevens.  Well,  not  that  I  know  of;  not  that  I  know  of.  We  are  not 
attempting  to  go  into  the  secret  proceedings  of  the  Department  of  Justice,  or 
have  anything  to  do  with  the  Department  of  Juslce.  necessarily.  If  a  repre- 
sentative of  the  Department  of  Justice  was  with  Mr.  Campbell,  we  could  not,  of 
course,  help  that.  But  what  I  was  Interested  In  Is  this :  Didn't  Mr.  Campb^ 
know  at  that  time,  being  accompanied  by  an  attorney  of  Armour  &  Co.,  that 
Armour  &  Co.  at  least  was  Interested  In  having  this  decree  modified? 

Mr.  CAMrBBT.i..  No ;  as  a  matter  of  fact,  I  had  never  heard  of  the  man  Syme ; 
I  had  never  seen  him  before,  and  ae  near  as  I  can  get  this  whole  matter  It  was 
that  the  Department  of  Justice  was  trying  to  get  all  the  information  it  could 
with  reference  to  this  decree  and  to  its  history,  and  so  on,  and  I  would  suppose 
that  the  Attorney  Qeneral  In  trying  to  get  this  Information  would  reach  out  to 
every  point  that  he  could  to  get  such  information  as  he  needed  to  g;uide  bim  In 
Ills  action.    That  is  why  we  are  all  here  now.  I  suppose. 

Mr.  Stevens.  I  am  not  Inferring  anything  improper. 

The  Chairman.  Well,  Mr.  Syme  at  that  time  was  an  attorney  of  record  in 
the  packers'  case,  and  the  visit  with  Justice  Stafford  was  perfectly  proper,  as 
having  both  sides  of  the  case  represented. 

Mr.  Stevens.  Yes ;  that  Is  absolutely  true. 

The  Chaikman.  And  I  think  that  is  sufficient  M  account  for  Mr.  Syme's  pres- 
ence there,  perhaps. 

Mr.  Stevens.  I  think  that  Is  true;  in  fact,  I  understand  that  is  exactly  so. 
There  la  nothing  at  all  improper,  because  both  sides  were  represented  there. 
But  the  only  point  was  that  we  have  been  led  to  believe  right  along  that  Armour 
&  Co.  and  none  of  the  packers  was  really  interested  In  ojienlng  up  this  decree 
for  modification. 

The  Chaikman.  I  am  not  sure  but  what  Mr.  Syme  went  at  my  Invitation.  I 
would  not  say  positively. 

Mr.  Bkeed.  Well,  what  difference  does  it  make? 

The  Chaibwan.  That  Is  what  I  want  to  know. 

Mr.  Cahpbell.  You  are  right  in  that  conclusion.  1  have  told  yon  right 
through  here  In  r^ard  to  my  statement  of  facts,  as  to  conversation  I  had  with 
Mr.  Meeker,  that  the  packers  themselves  have  not  been  interested  In  this  raodi- 
flcation.  That  two  of  them  vould  be  acquiescent,  provided  the  Government  was 
aereeable,  but  they  were  not  actively  engaged  and  refused  to  be  actively  engaged 
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Id  It,  In  fact.  Much  to  in]'  diagrln,  because  I  thought  I  ehould  have  some 
assistance. 

The  Chaibuan.  Ur.  (jyme  and  iUr.  Charles  A.  Douglas  are  the  only  two  local 
CQuasel  of  record  In  tlie  packers'  case,  aud  I  am  not  sure  but  what  Mr.  Syme 
.went  at  my  Lavitation,  In  order  that  boih  sides  should  b«  reprbsented.  I  am  not 
positive  about  that,  however. 

Mr.  BuxD.  Well,  1  don't  tiee,  Mr.  Chalroiau,  how  that  makes  iiny  difterence. 
I  don't  think  Mr.  ijtevens  utteiuptu  lo  examine  on  any  line  at  all  except  as  to 
whether  Armour  &  Co.  are  luteresie<l  in  ^ett.ng  this  decree  modified. 

Mr,  STEVBS8.  Kot  at  nil.    There  la  Qulhlng  covtrt  in  Mr.  Syme 

Mr.  Bbixu  (InterposiUK).  AjuI  bs  far  an  Mr.  Syme  la  concerned  there  ia 
nothing  Iniproper  whatever. 

Mr.  !Stev£ks.  Kot  at  all.  TIte  oulj'  {lolnt  was  to  connect  Armour  &  Co.  Id  this 
action  here,  which  we  think  seema  to  he  e'stahttsbed.    That  Is  all. 

1  think  you  stated  that  the  proponents  of  this  movement  had  no  attorney? 
You  have  no  attorney'; 

Mr.  Campbell.  No,  sir. 

Mr.  Stevens.  Do  you  know  Mr.  E,  F.  Feagans? 

Mr.  Oaupbicli^  I  have  met  him.    1  know  Mr. I  know  all  the  attomejs 

for  the  packers.    I  have  met  them  at  dlfterent  times  duri:^  the  past  two  years. 

Mr.  Stbveks.  Is  Mr.  Feagans  one  of  the  attorneys? 

Air.  Campbell.  Well,  I  think  he  holds  n  subordinate  position. 

Mr.  SxEVE.NB.  Hna  he  had  anything  at  all  to  do  with,  these  hearings? 

Mr.  Campbell.  Nothing  at  all. 

Mr.  Stevens.  Confer  with  you  about  them? 

Mr.  Campbell.  Except,  for  instance,  I  have  asked  him  for  books;  occasionally 
I  wanted  a  reference,  and  he  was  the  only  party  that  had  them.  For  instance, 
these  two  books  here  [indicating  books  on  the  table],  I  insisted  that  he  let  me 
have  the«ie  two  books.  I  knew  he  had  them.  That  Is  the  transcript,  or  abstract 
of  evidence  in  the  Interstate  Connnerce  Commission  business.  And  some  of 
these  matters  I  found ;  for  instance,  I  got  this  t)ook  of  the  Inter^ate  Com- 
merce Commission  and  several  of  the  books  I  got.  These  two  boolis  I  got  [indi- 
cating J. 

MrM.  Stevens.  Is  he  In  Washington? 

Mr.  Campbell.  I  am  perfectly  competent  to  take  care  of  my  business  with- 
out any  attorney  to  help  me.    I  think  you  will  agree  with  me. 

Mr.  Stevexs.  I  agree  with  you, 

Mr,  Campbell  I  don't  like  counsel  and  advice  from  o  lawyer.  I  think  I  can 
handle  my  business  without  their  counsel  and  advice. 

Mr.  Stevens.  Well,  I  am  in  hopes  that  you  can. 

Mr.  Campbeij-  Yes, 

Mr.  Stevens,  I  think  that  is  all. 

The  Chaibmas.  Mr.  Dally? 

Mr.  Daily.  No  questions,  Mr.  Chairman. 

Mr.  Stevens.  One  question.  Isn't  Mr.  Feagans  an  attorney  for  one  of  the 
packers  in  this  case? 

Mr.  Campbell.  I  don't  think  so.    I  tblnk  he  Is  only  an  assistant. 

Mr.  BsEED.  Which  packer? 

Mr.  Campbell.  He  Is  an  assistant  of  the  attorney  for  Armour  &  Co. ;  he  ia 
with  Mr.  Faulkner.  I  think,  in  Chicago. 

Mr.  Breed.  Yes;  Mr.  Faulkner  is  general  counsel  for  Armour  &  Co. 

Mr.  Stevens.  Isn't  Mr.  Feagans  attorney  of  record  for  Armour  &  Co.  in  the 
matter  of  the  Federal  Trade  Commission  against  Armour  &  Co.,  Docket  No.  351, 
do  you  know? 

Mr.  Campbell.  I  don't  know. 

The  Chaikmak.  Oh,  I  know  Mr.  Feagans  personally,  and  I  know  that  he  is  in 
the  legal  department  of  Armour  &  Co.  I  don't  know  what  position  he  holds, 
however. 

Mr.  Stevens.  Well,  his  name  does  appear  on  the  answer  filed  by  Armour 
&  Co. 

Mr.  Breed.  Has  he  been  In  Washington  during  all  these  hearings? 

Mr.  Campbell.  I  don't  think  nil  of  them,  but  he  ha.'i  been  here  most  of  the 
time.  But  Armour  &  Co,  have  an  attorney  here  most  of  the  time;  so  does  Swift 
&  Co. 

The  Chairman.  Swift  &  Co,  has  a  local  attorney  here,  or  a  representative; 
a  local  representative  here  who  Is  a  lawyer. 
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Mr.  Bbebd.  I  would  like  to  aek  if  any  of  them  have  been  iavited  to  attend 
tlie  proceedings?    Tliat  Is  the  only  point. 

Ttie  Chaibuan.  Tbe  invitation  was  sent  direct  to  tlie  general  counsel  of  each 
company. 

Mr.  Bbbeo.  May  I  ask,  Mr.  Chairman,  if  the  pacbera  replied  that  they  would 
would  not  be  represented? 

The  Chaihman.  I  received  no  reply. 

Mr,  Bbbed.  No  reply? 

The  Chaibmab.  No  reply,  sir. 

Mr.  Bberp.  So  that,  so  far  as  this  record  goes,  all  we  know  is  the  statement 
made  by  the  chairman  aC  the  beginning,  tliat  no  one  of  tbe  five  paclierg  had  ap- 
plied to  the  Attorney  General? 

The  CHAiBitAN.  They  have  not  applied  to  the  department  In  any  way. 

Mr.  Breed.  To  modify  the  decree? 

The  Chairman.  No.  , 

Mr.  Stevens.  That  is  all. 

Mr.  Campbell.  If  1  might  be  permitted  to  make  this  statement:  It  seems  to 
me  that  this  discussion  here  has  been  practically  all  an  economic  discussion, 
and  I  don't  see  that  the  packers  could  have  bettered  their  case  one  way  or  the 
other  by  appearing  here,  even  if  they  had  so  desired.  That  is.  there  is  nothing 
to  be  gained  by  the  packers  and*  there  is  nothing  to  be  gained  by  either  side 
here  of  this  controversy,  because  those  proponents  who  are  in  favor  of  a  modifi- 
cation have  been  discussing  it  from  an-  economic  standpoint,  not  with  reference 
to  the  packers  individually,  but  with  reference  to  the  machinery  of  distribution 
that  the  packers  have. 

Mr.  Breed.  Was  Congressman  Free,  as  it  has  been  stated,  attorney  or  counsel 
for  the  California  Canneries  prior  to  his  coming  to  Congress? 

Mr.  Campbell.  Prior  to  his  election  to  Congress  he  was.  Of  course,  imme- 
diately upon  his  election  to  Congress  he  had  to  drop  our  business  entirely,  and 
he  did  drop  It. 

Mr.  Stevens.  Didn't  he  go  to  Vermont  with  you? 

Mr.  Campbell.  He  did.  He  Just  went  to  Canada  with  Hearst  the  other  day, 
too.    He  is  a  great  fellow  to  travel. 

Mr.  Stevens.  Well,  I  mean  when  you  went  up  to  see  Mr.  Justice  Stafford? 

Mr.  Camfbell.  Yes;  he  did.  But  he  didn't  go  there  as  counsel  for  us  at 
all.  He  went  because  he  wanted  to  take  the  trip  with  me.  He  and  I  are  very 
good  friends.    He  is  a  good  fellow,  even  though  he  is  a  friend  of  mine. 

Mr.  Stevens.  I  am  not  questioning  that. 

Mr.  Breed.  Do  I  understand  that  the  hearings  are  closed? 

The  Chairman.  Will  Senator  Smith  be  here? 

Mr.  BBEsn.  No. 

The  Chairman.  If  he  will  have  no  questions  to  ask,  Mr.  Campbell,  why  that 
will  be  all.    Have  you  anything  further,  Mr.  Stevens? 

Mr.  Stevens.  No. 

The  Chairman.  And  you  have  no  more  questions  to  ask  Mr.  Campbell,  Mr. 
Breed? 

Mr,  Breed.  No. 

The  Chairman,  Gentlemen,  the  committee  has  decided  to  read  into  the  record 
a  few  remarks  of  former  Attorney  General  Palmer  in  order  to  clear  up  a  few 
things  that  have  been  brought  into  this  hearing,  especially  with  reference  to 
the  criminal  prosecution. 

Judge  Hainer,  In  the  congressional  hearings. 

The  Chaibuan,  At  page  SS  of  the  hearings  before  tht  Committee  on  Agri- 
culture and  Forestry  of  the  United  States  Senate,  on  Senate  bill  2199,  Attornei 
General  Palmer  said  this : 

"  Senator  Norris.  The  suit  had  not  yet  been  commenced? 

"  The  Attorney  General.  No. 

"  Pending  these  discussions  I  withheld  a  further  proceeding  before  the  grand 
jury  in  New  York  without  any  agreement  so  to  do.  I  hoped  that  possibly  would 
come  to  a  point  where  I  could  call  it  a  Snlshed  piece  of  business  wltliout  a 
grand  Jury  Investigation. 

"  Senator  Ransdetx.  You  mean  Chicago,  do  you  not? 

"The  Attorney  General.  No;  I  did  not;  I  Started  in  Chicago,  but  I  moved 
to.  New  York. 

'"What  I  had  in  mind,  gentlemen,  was  this:  An  Indictment,  even  if  followed 
by  a  conviction,  and  even  if  that  were  followed  by  putting  somebody  in  Jail, 
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wonM  not  of  Itself  bare  brotiKbt  any  relief  directly  to  tbe  situation  which  had 
been  tbe  ground  for  eo  many  complatnti. 

"A  bill  in  equity  under  the  Sbwman  antitrust  law,  bitterly  contested,  mlgbt 
not  have  achieved  some  of  the  things  that  I  felt  and  thought  everybody  else 
■who  had  El^en  this  question  any  study  felt  ou^ht  to  be  accompli^ed  if  we 
were  sotng  to  have  any  real  results  from  some  disintegration  of  this  buBinesR. 
Therefore,  It  seems  to  me  that  It  was  perfectly  proper  If  I  could,  to  reqalre,  in 
the  circumstances,  that  certain  things  be  done  which,  under  other  clrcnmstanceH. 
we  might  not  be  alHe  to  accomplish,  snd  It  I  were  able  to  get  that  much  I  would 
do  more  for  my  client,  the  Government  of  the  United  States  and  the  people, 
than  If  I  blaaed  away  In  an  adverse  proceeding  either  in  criminal  or  civil  court." 

Again,  reading  at  page  43  of  the  game  hearing,  this  occurs : 

"  Senator  Nobbib,  That  reminds  me.  when  yon  nad  that,  that  tbe  Govern- 
ment Is  not  prohibited — that  the  Govemm^it  Is  not  prohibited  from  com- 
mencing an  action,  either  civil  or  criminal.  In  the  cheese,  poultry,  and  ^g 
business. 

"  The  Attornet  Gbhesau  No, 

"  Senator  Nokbis.  Is  It  prohibited  from  bringing  a  dvll  or  criminal  action 
in  any  other  way? 

"  The  Attobnet  General.  No,  sir. 

"  Senator  Nobbis,  Is  there  anything  in  this  decree,  either  directly  or  in- 
directly, that  would  prohibit  the  Government  from  proceeding  against  the 
packers  or  any  of  them  In  regard  to  any  illegal  action  in  the  past,  about  meats. 
for  Instance? 

"The  Attobbet  Genebal.  No,  sir;  on  the  contrary,  there  Is  speclflcally  per- 
mitted the  Government  may  do  so.  and  that  Is  the  very  clause  which  I  read, 
Senator." 

Again,  on  page  47  of  the  same  hearing,  the  following  appears : 

"  Senator  Nobms.  In  your  esamlnatlon  of  the  evidence  that  was  submitted 
to  you  by  the  Federal  Trade  Commission  and  other  evidence  which  you  ex- 
amined, did  you  reach  the  conclu.iion  as  a  lawyer  that  the  packers  or  any  of 
them  had  violated  the  criminal  statute  or  were  criminally  liable? 

"  The  Attorney  Gene^kal,  I  think  they  had  violated  the  Sherman  antitrust 
law :  that  Is  both  a  criminal  and  a  civil  statute.  Senator. 

"  Senator  Norbis.  Under  your  settlement,  while  you  have  made  no  agreement, 
of  course,  you  do  not  exi)ect  to  proceed  against  them  criminally  for  that  viola- 
tion, do  you? 

"The  Attobbey  Genekai,  This  Is  the  Bnt  time  I  have  ever  announced  it, 
but  I  do  not  expect  to  proceed  against  them  criminally. 

"  Senator  Nobbis.  So  that  this  agreed  decree  there  Is,  as  far  as  the  Depart- 
ment of  Justice  Is  concerned,  at  least  to  forgive  any  criminal  offense  they  may 
have  committed? 

"  The  Attoeret  General.  Oh,  no ;  we  forgive  nothing  In  the  Department  of 
Justice. 

"  Senator  Nobbis.  If  you  do  not  prosecute  them  It  has  that  effect,  does  It  not? 

"  Senator  Smith  of  Georgia.  But  the  grand  Juries  of  the  country  have  the 
right  to  prosecute  and  institute  prosecution? 

"  Senator  Nobbis.  Tes ;  but  they  do  not  do  It  unless  there  is  a  prosecuting 
attorney  somewhere  to  bring  it  out." 

Again,  In  the  hearings  before  the  Committee  tm  Agrlcnlture  of  the  House 
of  Representatives  on  meat  packer  l^islatlon.  part  81.  at  page  2314,  this 
Congress,  in  a  statement  by  the  Attorney  General  before  that  committee,  the 
following : 

"It  takes  them  out  and  forever  keeps  them  out,  directly  and  indirectly,  of 
tbe  public  stock  yard  business. 

"It  requires  all  of  these  corporation  defendants  to  divest  themselves  of  all 
tbeir  Interests  of  every  kind  and  character  In  every  public  storage  warehouse 
and  every  public  stockyards  company  in  America,  of  every  stockyard  and  ter- 
minal railroad,  and  of  every  market  or  stockyard  journal  or  pnblicatton :  it 
takes  them  out  and  forever  keeps  them  out,  directly  and  indirectly,  from  every 
line  of  retail  business  whatever,  both  in  the  ment  line  and  In  every  other  ltn& 
It  takes  theni  out  and  forever  ke^>s  them  out.  both  directly  and  Indirectly,  of 
all  of  the  so-called  unrelated  lines,  and  particularly  of  all  the  lines  of  wholesale 
groceries  which  had  been  the  cause  of  the  moat  widespread  complaint  In  the 
country,  Tbe  number  of  articles  which  these  defendants  are  no  longer  per- 
mitted to  engage  In,  production,  distribution,  and  sale  of.  running  Into  tbe 
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hundreds,  ie  set  forth  in  the  decree  Itself.  It  provides  that  the  corporation 
defendants  shall  immediately  go  out  of  the  buslnesB  and  tbat  the  individual 
defendants  shall  not  Jointly  or  collectively  ever  be  interested  to  the  extent  of 
i-ontrol  In  any  corporation  or  firm  or  partnership  which  engages  in  an7  of  those 
businesses.  It  does  this  far-reaching  thing,  Mr.  Chairman,  which  could  not  by 
any  possibility  have  been  accomplished  by  a  decree  in  adverse  litigation,  which 
these  defendants  would  have  opposed  and  which  I  doubt  if  it  could  ever  he 
done  by  legislation  as  well. 

"  This  decree  takes  these  defendants  from  all  of  these  unrelated  lines  and 
brings  them  back  with  a  sharp  turn  to  the  point  where  they  began.  I  do  not 
want  to  appear  brutal  in  using  the  term,  but  this  decree  makes  butchers  of 
these  five  great  packers,  and  nothing  else." 

Again,  on'  page  231-')  of  the  same  hearing,  this  occurs  in  the  remarks  of  the 
Attorney  General: 

"  In  every  phase  of  the  history  of  the  Sherman  antitrust  law  during  the  30 
years  it  has  been  upon  the  statute  books  no  business  man  has  ever  been  sent 
to  Jail  under  It.  If  any  has  been  convicted,  he  has  been  finally  released  upon 
appeal.  So  far  as  my  recollection  goes,  in  only  two  comparatively  minor  cases 
have  jail  sentences  been  actually  imposed  imder  that  act 

"There  is  of  course  doubt  in  every  criminal  case;  more  doubt  In  a  criminal 
cose  as  to  its  results  than  in  a  civil  case.  I  have  been  engaged  In  the  practice 
of  law  long  enough  to  realize  that  men  sometimes  lose  the  best  cases  they  have 
and  win  the  poorest,  ^here  is  not  anything  more  uncertain  in  the.  world  than 
the  verdict  of  a  petit  jury  unless  it  be  the  judgment  of  an  appellate  court. 
There  Is  no  possible  human  way  of  being  assured  as  to  what  the  result  would 
be  it  I  presenteil  an  indictment  against  these  defendants.  However,  If  I  pre- 
sented an  indictment,  while  the  facts  undoubtedly  would  have  Justified  an 
indictment,  and  If  I  had  failed  to  convict  the  people's  case  was  gone,  and  1 
could  not  then  go  Into  a  court  of  equity  and  by  any  possibility  get  anything 
like  the  result  which  1  whs  able  to  get  as  long  as  the  doubt  of  the  outcome 
of  a  criminal  proceeding  remained  In  the  minds  of  the  parties  concerned.  T 
did  not  of  course  use  the  possibility  of  a  criminal  proceeding  in  securing  this 
decree;  it  was  not  necessarj'  among  men  of  intelligence,  Judgment,  and  ex- 
perience. I  was  able  to  use  the  situation  as  it  was  then  presented,  Mr.  Chair- 
man, with  an  appeal  to  these  great  interests  in  these  difflcutt  days  immediately 
following  the  war,  to  cooperate  with  the  Government  in  its  desire  to  bring 
business  back  to  normal  levels  and  thus  compel  the  entry  of  a  decree  whidi 
gave  to  us  very  much  more  than  we  could  have  ever  hoped  to  secure  at  the 
end  of  adverse  litigation." 

Again,  on  page  2340  of  the  same  hearing,  the  following  appears: 

"  Mr.  McIiAL'OHLiN  of  Michigan.  Is  not  a  decree  usually  based  (mi  the  deter 
mination  of  the  court  that  the  law  has  been  violated,  or  that  tbwe  la  a  threat 
and  therefore  danger  that  the  law  may  be  violated?  As  a  g«ieral  prtq^osltlon 
that  is  right,  is  It  notT 

"  Attorney  General  Palmes.  Stated  generally,  possibly  that  la  right. 

"  Mr.  McLaughlin  of  Michigan.  But  this  decree  forbids  the  doing  of  things 
which  are  entirely  lawful. 

"  Attorney  General  Palueb.  No. 

"  Mr.  McLAtTOHLin  of  Michigan.  I  beg  your  pardon ;  I  think  you  will  find 
that. 

"  Attorney  General  Palheb.  This  forbids  the  doing  of  a  greet  many  things 
which  are  unlawful. 

"  Mr.  McLavohlik  of  Michigan.  That  ta  true,  but  It  includea  also  acts  whi<di 
are  entirely  lawful. 

"  Attorney  General  Pauceb.  There  may  be  things  in  it  which.  In  onr  opinion, 
we  could  not  have  succeeded  in  getting  if  there  had  been  a  contest,  but  ttiat 
will  not  make  the  decree  any  the  less  enforceable,  Mr.  McLaughlin,  if  that  is 
what  you  are  getting  at." 

Tlie  Chaihua^,  That  is  all.  gentlemen.    Mr.  Breed? 

Mr.  Bbeed.  Mr.  Chairman,  I  note  you  have  read  certain  extracts  from  Attor- 
ney General  Palmer's  testimony.  I  believe  the  committee  here  should  read 
his  entire  testimony,  as  he  was  esamlned  at  length  on  this  subject. 

The  CHAiBMAn,  Yes. 

Mr.  BsEGD.  I  would  also  like  to  call  to  your  attention  the  fact  that  the  Clay- 
ton Act  under  Its  provisions  speclfles  In  pretty  broad  language  prohibitions 
ngalnst  acts  which  substantially  tend  to  lessen  competition  or  to  creata  n  mo- 
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nopolf,  niul  that  this  statute  woulit  have  been  Involved  in  any  trial  in  an  equitj' 
Rult  Iiad  It  I>een  contested. 

J  should  also  like  to  call  yonr  attention  to  the  nict  that  I  have  already  re- 
ferred to  n  very  large  number  of  eaulty  actions  of  which  I  think  we  are  all 
copiizant ;  that  there  have  been  literally  hundreds  conducted  by  the  Depurt- 
inent  of  Justice  not  only  In  Washlnjrton  but  through  the  United  States  diatrict 
attorneys  in  various  districts  throufCboilt  the  United  States  in  which  equity 
actions  have  been  brought  up  alleged  violations  of  the  Sherman  law,  the  Clay- 
ton Act,  and  other  antitrust  nets,  and  which  have  been  concluded  by  decrees 
entered  hy  consent  of  the  defendants  In  these  actions. 

It  seems  to  nie  that  the  results  which  have  been  accomplished  by  the  Depart 
lueut  of  Justice  anil  various  United  States  district  attorneys  in  the  interest  of 
pi-evCTitlng  undue  eicteuslon  of  monopoly  and  restraints  of  trade,  unfair  com- 
petition, etc.,  have  been  obtained  of  jrreater  benefit  to  the  people  of  the  United 
States  and  conRnmers  at  targe  through  these  equity  actions,  and  In  many  causes 
through  decrees  that  were  agreed  to  by  the  defendants,  than  In  criminal  prose- 
cutions as  a  result  of  indictments  based  upon  grand  jury  investigations.  I 
don't  think  that  the  fact  that  this  Is  a  consent  decree  in  any  way  detracts  from 
its  force  or  legality  or  its  value. 

I*t  me  add  one  more  fact  which  I  would  like  to  have  the  committee  con- 
aider  In  making  the  recommendation  to  the  Attorney  General,  and  that  Is  that 
we  are  dealing  with  a  decree  of  the  Supreme  Court  of  the  District  of  Columbia 
in  an  equity  action,  In  which  the  parties  are  the  United  States  Government. 
lilalntilT.  and  the  five  packers,  defendants.  I  (Irmly  believe  that  any  direct 
application  on  tlie  part  of  the  I'nited  States  Government  asking  that  this  decree 
be  modified — and  if  followed  by  the  court  by  a  modification — Is  practically  an 
open  invitation  to  the  defendants,  the  Big  Five  packers,  to  come  bach  Into  the 
fields  of  activity  which  they  themselves  agreed  not  to  go  further  into. 

I  would  further  call  attention  to  the  fact  that  if  no  decree  had  ever  been 
entered  and  no  action  brought,  the  position  of  the  Unlte<l  States  Government  in 
the  future  enforcement  of  antitrust  laws  would  be  far  stronger  than  it  ever 
will  be  In  the  future  if  the  United  States  Government  now  goes  into  court  and 
asks  for  a  modification  of  this  decree  and  obtains  the  same. 

There  is  a  dtfTerence  between  what  might  he  termed  an  active  act  seeking 
to  undo  something  and  no  act  at  all,  and  the  burden  that  is  pnt  upon  the 
Department  of  Justice  In  the  future  to  enforce  those  laws,  in  my  opinion,  will 
be  greater,  and  it  will  be  greatly  weakened  by  any  active  step  In  going  into 
court  and  asking  that  a  decree  of  the  court  be  modified  in  favor  of  the  defendant 
meat  packers. 

I  want  also  on  behalf  of  everybody  here  present  to  thanfc  tlte  committee  for 
the  uniform  courtesy  which  they  have  extended  to  all  parties,  and  the  patience 
with  which  they  have  listened  to  a  very  great  variety  of  unique  evidence. 
straying  widely  sometimes  from  the  fields  which  your  committee  evidently  feel 
was  what  yon  Intended  to  investigate.  We  feel  confident  that  you  appreciate 
that  a  vei-y  great  number  of  principles  are  Involved  in  any  decision  which  you 
make,  because  the  questions  at  issue  here  involve  not  only  legal  questions  but 
economic  questions  which  are  the  very  base  of  our  life  in  America,'  and  4t  may 
be  even  political  questions,  which  are  also  economic  questions  in  their  final 
essence,  as  they  affect  the  direct  life  of  the  people. 

If  it  were  possible  that  at  the  concluding  arguments  the  Attorney  General 
and  any  one  of  the  secretaries  could  find  the  time  In  their  busy  life  to  l>e 
present,  we  would  very  greatly  hope  thift  your  committee  might  invite  them  to 
be  present,  as  our  only  idea  is  to  aid  the  Government  and  yourself  in  arriving 
at  whot  is  a  conclusion  which  is  Just  to  all  parties  and  which  shall  properly 
serve  the  rights  of  the  people,  so  far  as  they  are  involved  In  this  decree. 

The  Chaibman.  The  committee  will  Inform  the  various  counsel  appearing 
here  of  the  time  fixed  for  the  ar^ments  ,and  In  fixing  such  time  we  will,  of 
course,  endeavor,  so  far  as  it  is  possible,  to  take  into  consideration  the  desires, 
convenience,  etc.,  of  such  counsel.  And  the  request  just  made  as  to  the  Attomey 
General  and  the  flecrefarles,  of  course,  will  be  called  to  their  attention,  and  it 
they  ai-e  able  to  hear  the  ailments,  I  am  quite  sure  they  would  be  glad  to  do  so. 

Mr.  Stevens.  Mr.  Chairman  and  gentlemen,  I  hope  I  made  it  sufBciently 
plain  that  my  purpose  in  questioning  Mr.  Campbell  about  that  trip  to  Vermont 
has  no  connection  whatever  with  any  reflection  upon  Mr.  Justice  Stafford  or 
the  Department  of  Justice.  If  not,  I  want  to  eniphosise  that.  Mr.  Conrad 
Syme  talked  with  me  as  freely  as  I  am  talking  with  you  now,  and  I  have  the 
utmost  respect  for  bim  as  a  man  a'nd  a  brother  lawyer.  And  I  did  not  want 
the  suspicion  of  any  such  thought  in  my  mind  to  go  out. 
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Judge  Hainer.  I  am  glad  .von  said  tliat  for  yourself. 

Mr.  STErass.  Of  record  t)o  one  of  the  packers  appears  here.  That  is  abso- 
lutely 90.  We  do  think,  however,  that  as  the  chairman  has  justly  stated,  both 
sides  to  this  decree  matter  were  present,  as  they  had  a  right  to  be,  before  the 
justice,  and  that  does  connect  the  packer  In  interest. 

The  Chaikman.  The  hearings  are  concluded. 

(Thereupon,  at  4.55  o'clock  p.  m.,  Thursday,  December  15,  1921,  the  hearings 
were  concluded.) 

Fedebal  Trade  CosiuisaioN, 
Washington.  Deccmiber  IS.  19SI. 
Mr.  Hrbman  J.  Galloway, 

Chairman,  Committee  oh  Packers  Cmiscnt  Decree. 

Department  of  Justice,  Washington,  D.  C. 
Dear  Mr.  Galloway  :  I  am  submitting  herewith  the  additional  material  re- 
quested of  me  by  the  committee  In  connection  with  my  testimony  last  week. 

As  to  yout  question  on  page  2292  of  the  record  as  to  how  far  out  of  propor- 
tion Armour's  purchases  of  raisins,  etc.,  were  as  compared  to  purchases  hy 
other  large  wholesale  grocers — out  of  proportion,  that  is,  to  the  total  grocerj' 
business  of  Armour  &  Co.,  and  the  total  business  of  the  wholesale  Rrocers — I 
fln<l  that  our  records  are  not  sufficiently  coutplete  to  enable  u-s  to  answer  the 
iiuestion. 

Cordially  yours, 

Fbdebai.  Tbadb  Ckimmission, 
Walter  T.  Dubabd, 

Assistant  Cliief  Economist, 
r.ig  piclni-  rompanicg  producing  or  luindling  unrelated  lines. 
[Based  on  tabta  on  pp.  2S3-3n»,  Part  IV,  mest  report.] 
(A.)  BWIFT  *  CO. 
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(B)  ARMOUR  &  CO. 
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CsDnfd  and  crushed 

atrawberrleB. 
Orapajulcs 


Grain  Co.,  Wlnnlp«, 
Canada. 
Arm  oaf  Orain  Co. ,  Chi. 


(Inc.),  Buffalo.  N.Y. 


Winnipeg,  Canada. 
I^wellyn  Bean  Co. 
BiE  Raplda  Mleh. 


SI  per  lent  owned  by  Armour 
Family  interests.  Tbe  re- 
mainder oCtiiefltock  is  held 
by  oflleera  of  the  company. 

100  per  cent  owned  by  the 

85   per  cant  owned  liy  the 
100  per  cent  owned  by  the 


Plclil»i,  kraut,  e' 


^Co. 


100  per  cent  owned  by  tl 


Lewellyn  Bean  Co. 


^orto 


mercantde  buslneas. 


u5lBi  emplm 


1  Shares  held  by  corporate  defendants,  none.  Held  by  individui 
Liouis  F,  Snllt,  e,3»l;  B.  T.  RwiR,  T42;  L,  P.  Swift,  Slfl;  Qeorra  H. : 
3wlft,)r.,  1B6;  Harold  H.  Swift,  70;  Alden  B.  Swifl,  BO.  Held  by  tr 
Held  by  trusted  employees  (or  Mwanl  F.  Swift,  1/X)S.  Totef^  18 
HeldbylamUynondelendanlE:  a.  F.  a»ift,4U:  HoitenseM.  Swlft,a...,<.>»Lo 
F.  Swllt,  63;  trustees  under  will  at  Noble  H.  Swift,  38.  Trtisted  employees 
Swltt,3,9ai.    Total,4,Tie,orl5.Mpercento[»0,0a03hares.    Total  Swift  Intof 


U8;  Charles  H.  Swift,  128:  O.  F. 
mployeesforL.  F.  Swm,  1,70S: 
ea.T3  per  cent  of  30,000  9barea. 
HteofD.F.  Swift,  38:  Theodore 
holding  for  estete  of  0.  F. 
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Biff  packer  ompaniet  producing  or  handling  nnreiatcd  linei — ContiDued. 

(O)  HORRIH  Si  CO. 


Compuiy. 

ReUUcmtoblilincker. 

Foods. 

I'roduced  and  b». 

^! 

Hudlcd. 

BUdxI,  Miss, 

OT  p«r  cent  owned  by  Horrb 

1 
Cuined  shrimp,  oys-  ■ 

ipld  expansion  of  this  pbu«  a[ 
rangeof  goods  hondlod  Is  wflULIlustratfldbv ' 

Bice  list  of  Morris's  car-roule  departi 
■vtUlan  pinoapple,  Tnibadour  brsni 


t  slKni  ths  company  [t»U  as  h«n idling  imnlBled 


Note.— The  <chediil«  ™tum«d  by  Morris  A  Co. 

inslon  01  this  phasa  at  t , , 

rell  lllustratadbv  eiovth  in  this  Stid  of  Honis  &  Co,    In  the  wholraale  ««kly 
--  ' iBuf  for  S—    "    •""   —' •— '■ ■"■-■ '-"--^ 


10  fruit  appsais.    This  w 

' ent  (Ot  June  9,  Iwiv,  now- 

a  whcdMste  gtocer  woild 


(D)  WILSON  i-  CO.  (INC*. 


Alaska  Hncring  ill  Sar- 
dine Co.,  Seattle, 
Wash. 

Alden  Banks  Fish  Co.. 

Apex  Fish  Co.,  Aoacor- 

tes,Wssh. 
Brownie  Fish  Co 


Produ™  Co.,  Chicago, 

The  Fame  Canning  Co., 

Indianapolia,  ind. 
LislansU  Tactiiig  Co., 


Uorton-UreraoD       Co, 
(detlvere^  Nebraska 


pocatlon,        Seattle 
Wash. 
Paul  O.  Revmann  Co. 
WheeUng,W.VB. 


Wakefield  &  Co.,  : 

tie,  Wash. 
Wilson    Fisheries 

(delivered),    Set 


98  per  cent  owned  by  the  Wil- 
son Fisheries  Co.,  which  is 
SI  per  cent  owned  bv  Wilson 
&  Co.  (Inc.). 

Apex  Fish  Co.  "  ^  " 
Acquired  by  the  Wilson  Fiah- 
eftes  Co.  on  Apr.  S^  IBlfl. 

Aper  Flah  Co.  ^ 

100  per  cent  owned  by  Wilson 
4  Co.,  but  reported  as  ptae- 
tically  inactiVe  since  lime 

99,B  per  cent  owned  by  Wilson 

79  per  cent  owned  by  the  WU- 

sbn  Fisheries  Co. 
100  pet  cent  owned  by  the 

Apex  Fish  Co, 
im  per  cent  owned  by  Wlboo 

&  Co.  (Inc.), 

BO.Sporcant  owned  by  WBson 
4  Co.  (Inc,). 

impereentowned  by  Wilson 


Laid  compound.'i  and 


Canned  vegetables. . 

Canned  fish 

Canned  salmon 


&  Co.  (Inc. 
AU  the  stoci 


eicept  3  dlrec- 


100  per  cent  owned  by  the 

Apex  Fisb  Co. 
ICO  per  cent  owned  by  the 

Wfison  Fisheries  Co. 
il  per  cent  owned  by  Wilson 

i  Co.  (Inc.). 


Canned,  smoked,  salt- 
ed, and  pickled  Ssh. 
Canned  salmon 

Canned  Ssh 


Canned  fruits  and  ve^ 


u,       v^etabls, 
produce. 


Canned       vegetable. 


Fish      (as     brokenge 
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iiipaiiies  producing  or  handling  u 

'     <E)  THE  CUDAHY  T 


related  line» — Continued. 


RelatiOD  to  big  packer. 


ProdDoedaDdlui 


IW  pa  caut  ovned  b;  the 
CudBhy  PBcUnE  Co. 

99.»  pA  cent  owned  b;  Codaby 


Fruits   prepared   by 
the    eitraBtiOB    ■"' 


'E,  A.  Cudahy,  defendant,  owns  4,B8S shares  and  E.  A,  Cudaby,  Jr., delendanl, owns  1,000  shares  out  ol 
6,000  shares,  wbleba«:ounls  for  oli  but  2  shares. 

Copy  of  contract  between  California  Cooperative  Canneries  (by  its  predeces- 
sors, Producers'  Warehouse  Co.)  and  Armonr  &  Co.,  with  particular  refer- 
ence to  tlie  provision  permitting  Armour  &  Co.  prior  option  of  the  purchase 
of  the  canning  plant  in  case  of  Its  sale.  (See  contract  of  October  5,  1S18, 
paragraph  No.  5.) 

(Submitted  by  W.  Y.  Durand  in  response  to  the  reijuests  of  the  committee.) 
This  agreement,  made  and  entered  into  this  5th  day  of  October,  1918,  by  and 
between  the  Producers'  Warehouse  Co.,  a  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  o£  California,  with  principal 
office  at  San  Francisco,  Calif.,  first  party,  and  Armour  &  Co.,  a  corporation, 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New 
Jersey,  with  principal  olHce  in  the  city  of  Chicago,  111,,  second  party,  wltnesseth : 
That  whereas  the  first  party  proposes  to  construct  a  canning  factory  and  an 
assembling  and  storage  warehouse  as  hereinafter  described,  together  with  a 
power  plant,  adjacent  to  Its  tomato  canning  factory  at  San  Jose,  Calif. ;  and 

Whereas  second  party  is  engaged  in  the  business  of  dealing  in  canned  fruits 
and  proposes  to  enter  Into  a  contract  with  the  California  Growers'  Association, 
and,  the  said  first  party  for  the  purchase  from  them  of  its  requirements  of 
canned  fruits,  and  also  the  roquirements  of  Armour  &  Co.,  an  Illinois  dorpo- 
ration;  and 

Whereas  the  said  canning  facilities  will  >>e  necessary  to  the  said  first  party 
in  order  to  enable  it  to  supply  part  of  said  requirements;  and 

Whereas  second  party  Is  willing  to  assist  first  party  In  financing  the  con- 
struction of  said  canning  factory,  power  plant,  and  storage  warehouse: 

Now,  therefore,  it  is  understood  and  agreed  by  and  between  the  parties  hereto 
as  follows;  , 

(Paragraphs  1.  2,  3,  and  4  are  omitted.) 

5.  In  case  first  party  at  any  time  decides  to  sell  said  land,  canning  facilities, 
including  the  said  tomato  canning  factory,  and  warehouse,  power  plant,  and 
equipment.  It  will  first  offer  thera  to  second  party  before  offering  them  to  any 
other  parties,  and  in  case  second  party  elects  to  purchase  the  same  and  the 
parties  hereto  are  unable  to  agree  upon  the  price  to  be  paid  tb^-efor,  th^i 
in  that  case  the  price  shall  be  fixed  by  arbitration ;  each  of  the  parties  hereto 
to  select  one  arbitrator,  and  those  two  to  select  a  third,  and  the  decision  of  the 
majority  thereof  shall  be  final  and  binding  upon  the  parties  hereto. 

(Paragraphs  6,  7,  and  8  are  omitted.) 
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In  witneaa  wbereof  the  parties  hereto  have  caused  thli  invtrtunent  to  be 
ezecnted  in  duplicate  by  their  duly  anthoriied  agents  in  this  behalf  tbe  day  and 
year  flrat  abofe  written. 

PsoDUCESs'  Wabehottbe  Co., 
ByJAuni  Madisok,  PretUeitt. 
AtteM: 

H.  W.  Okut,  Beoretam- 

Asuora  &  Co., 
By  F.  EosoN  White.  Vice  PreMeiit. 
Attest: 

Out.  U.  WiLLiTTs,  Seeretarj/. 
Form  approved :  H.  K.  0. 

TenuB  and  conditions  approved :  C.  H.  D. ;  J.  J.  HamUton. 
(Note  by  Hf.  Dnrand :  Foresolsg  contract  of  October  S,  1916,  was  modified 
In  certain  respects  by  a  subsequent  contract  between  tbe  some  parties  dated 
February  10,  1919,  but  pam^aph  5  was  not  modified  thereby.) 


UEUOBArtPUU   OP  SITPPORTINO  BVIDBNCC 

t  coiicenting  Armour's  purchase  of  dried  peaches,  first  half  of 
para)Erapb  4.  page  244.  of  part  4  of  the  commission's  report  on  the  meat- 
padcing  Industry  and  other  passages  from  that  report,  as  requested  by  the 
committee  on  page  2291  of  this  record. 

Septbmbek  27.  1918. 
Mr.  A.  J.  Sttitevant,  Jr., 

8alei  Mana4/er  California  Peach  Oroteem  {Inc.).  Fretno.  Calif. 
Pear  Sib;  The  (^mmlsslon  Is  Informed  that  Armour  ft  Co.  and  Its  branches 
are  among  your  heaviest  bidders  for  dried  p*^ches.     Kindly  state  by  return 
mall: 

1.  The  numl>er  of  carloads  of  dried  or  other  peaches  purchased  from  you  bj 
Armour  &  Co.,  or  its  branches,  during  1917  and  191S  to  dat«. 

2.  The  number  of  carloads  ashed  or  bid  by  Armour  ft  Co.,  but  not  sold  by 
you  during  the  same  years. 

3.  The  prices  st  whicli  the  above  purchases  and  bids  were  made.  • 

4.  The  opening  and  present  prices  set  by  your  organization. 

5.  The  total  sales  to  all  customers  In  carloads  and  dollars  by  your  exchange 
during  the  years  1917  and  1918  to  date. 

A  franked  envelope  Is  Inclosed  for  your  convenience  In  replying. 
Very  tmly  yours, 

Pboebal  Tkade  Com)cissio>. 


Fbesno,  Calif.,  November  30.  19IS. 
Fra)ERAi.  Trade  Commission, 

Washington,  D.  C. 
Gentlruen:  Replying  to  yours  of  September  27,  beg  to  advise  that  Armoor 
ft  Co.  purchased  of  us,  In  1917,  10  carloads  of  peaches;  In  1918  they  purchased 
of  us  2  carloads  of  peaches. 

They  alMi  asked  us  to  accept  10  additional  cars  of  peaches  in  1918,  which  we 
refused.  The  average  price  paid  by  them  for  their  1917  peaches  Is  $6,000  a  car; 
for  their  1918  peaches,  »7,800  a  car. 

In  regard  to  our  opening  and  present  prices,  beg  to  advise  that  this  Is  set 
by  the  Government,  and  we  average  the  price  to  be  13  cents  per  pound. 

Our  entire  sales  to  Jobbers  in  1917  were  486  ears,  the  valuation  bting  $2,918,- 
802.    This  year  we  sold  420  ears,  which  have  a  valuation  of  $3,267,000. 
Trusting  this  Is  the  Information  you  desire,  we  are, 
Very  truly  yours, 

Caufobnia  Peach  GaowEKfa. 
By  B.  Bloou, 
Order  and  Shipping  Department. 
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In    re    st^t^uent    coDcernlng    Armour's   purcbase    of    raisins,    paragraph    4, 
page  244,  the  following  corre^ondence  Is  glv«n : 

Septeuber  27,  1618. 
Mr.  HoLOATE  Thomas, 

Saleg  Manaffer,  California  RaJsin  AnKociation, 

FreMo,  Caiif. 
Dbab  S3:  The  commission  Is  Informed  that  Armour  &  Co.  and  Its  branches 
are  among  your  heaviest  purchasers. 
Kindly  state  by  return  mall — 

1.  The  nnmber  of  carloads  of  ralslos  purchased  by  Armour  &■  Co.  tt>}ni  or 
through  jour  association  diir!ng  1917  anti  1918  to  date. 

2.  The  number  of  additional  carloads  on  ivhlch  Armour  &  Co.  made  bids  or 
gave  orders  which  your  association  did  not  accept. 

3.  Prices  at  which  the  above  purchases  and  bids  were  made. 

4.  The  opening  and  the  preswit  price  of  raisins  set  by  your  assodatton. 

n.  The  total  sales  in  carloads  and  dollars  to  all  custnmen  made  by  yonr 
aexoclatiOQ  during  1SI7  and  1918  to  date, 

A  franked  envelope  is  Inclosed  for  your  convenience  In  replying. 
Very  truly  yours, 

FEDEBAI.  TB.4DE  COMMISaiOB. 

Caufokhia  Abbociatei)  Kaisin  Co., 

Frwno.  Calif..  Orfoher  11,  1918. 
rsDEBAi,  Trade  Commission. 

WathiHffton.  D.  C. 

GEnTLBUEN :  We  have  delayed  answering  your  letter  of  September  27,  file 
TGO,  as  it  required  some  time  to  secure  all  the  Information  requested  by  yoo 
regarding  sales  made  to  Armour  &  Co. 

Attached  hereto  you  will  And  sheets  Nos.  1  to  4,  Inclusive,  showing  the 
details  of  these  sales;  also  recapitulation  sheet  showing  the  total  weight  and 
amount,  and  total  sales  made  by  us  to  all  customers,  with  amounts,  from  Octo- 
ber 1,  1917,  to  date,  and  we  wish  to  add  the  following  supplem«itary  Infor- 
mation : 

The  sales  enumerated  by  us  cover  a  period  from  October  1,  1917,  to  date,  as 
our  fiscal  year,  bo  tar  as  crop  is  concerned,  begins  October  1  each  year. 

Sheet  No.  1  covers  coast  shipments  made  by  us  to  Armour  4  Co.  from  Octo- 
ber 1,  1917,  to  October  1,  1918. 

Rheet  No.  2  covers  deliveries  made  by  us  to  Armour  &  Co.  from  eastern  spot 
stocks  from  October  1.  1917,  to  October  1,  1918, 

Sheet  No.  3  covers  orders  booked  by  us  for  shipment  to  Armour  &  Co.  from 
the  1918  crop. 

The  layers,  clusters,  three  and  four  crown  loose  Muscatels  and  Sun-Maid 
carton  seeded  orders  on  sheet  No.  3  will,  of  course,  be  reduced  In  accordance 
with  our  sales  department  circular  No.  120,  copy  of  which  Is  herewith  attached. 

Sheet  No.  4  covers  raisins  supplied  by  us  between  October  1,  1917,  and  Octo- 
l>er  1. 1918,  but  sold  and  shipped  by  other  packers. 

Regarding  orders  which  were  submitted  by  Armour  &  Co.  and  not  confirmed 
by  us,  will  say  that  on  July  15  they  Bubmltted  an  order  for  10  carloads  package 
seeded  to  be  packed  under  their  own  brand,  which  was  refused  by  us.  We 
wish  also  to  state  that  our  sales  manager  was  Indirectly  informed  that  Armour's 
1918  crop  requirements  would  be  several  hundred  carloads,  which  they  ex- 
pected to  place  with  us,  provided  their  private  brand  could  be  used.  This 
business,  however,  was  not  offered  to  us. 

We  have  endeavored  to  answer  your  questions  as  fully  as  possible,  bat  If 
additional  Information  Is  needed,  we  shall  be  glad  to  go  Into  further  detail 
upon  request. 

Tours  very  truly, 

Caiifobhia  Associated  Raisin  Co.. 
By  J.  L.  Reedeb,  8ttle»  Department. 
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1  Cue  prices  KTflapproidnaatfld.    Many  snuUJ  delivoHes  were  made  and  as  the  prices  varied  rrom  I  o 
2  cents  fee  eaae,  we  took,  as  nearl;  as  possible,  the  average  price  per  case  on  each  varlet;  and  grade. 

D„„.dt,  Google 
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Armour  «<tles— Gontlnned. 


beroi 

COHS. 

Variflty. 

Prtce. 

Weight. 

Amount. 

ommN  i 

"»■■•"■■•"«-'• 

xa.m 

Tre,420 

KELLET  CO.'B  EEPOET. 

cujTouiu  nt 

TT  CAHNBU  ASBOCUnrat. 

68,211.11 

Total 

^TK.,2U 

Totat  sales  to  aU  cu»tomer»  from  1911  a 


weight. 

A.<«n,. 

232,923,079 
186,346,526 

41B,BW,flOS 

M,«»,1BS.3S 

Note.— All  1918  crop  atlas  are  subject  to  reduction  as  oulllned  In  our  circular  No.  120,  hereto  attftchBd . 
You  will  also  Qnd  attached  copies  ol  circularB  showing  our  opening  prlcea  dd  both  1S17  and  1S18  nop 
ralfllns.    Prices  on  IDIS  crop,  per  circular  N'o,  LOS,  are  effective  to  date  (October  IT,  1918). 

Note.— Pricffl  on  12-ounoe  and  Iftflunce  carton  gootls  are  Hgured  per  p    '  ..    .-   . 


?un-Maid 


I  layers  and  clusters  are  figured  p4 

—  —  tbe  quantltiea  ebov-    '  — 

1,  210,000  pounds,  at 


^r  17,  1918). 


^r  pound,  vhlcl 


■cept,  provided  stock  is  avallabla 


In  re  the  latter  half  of  paragraph  i,  p.  2ii  of  Part  IV  of  the  commission' »  re- 
port on  the  meat-packing  indatlry: 

These  statements  are  based  on  an  Interview  on  tiie  part  of  the  commission's 
examiner  (Vanderveer  Cuatis)  with  Wylie  M,  Giffin,  president  of  the  Cali- 
fornia AsBociated  Ruisln  Co.;  J.  L.  Keeder,  assistant  sales  manager;  F.  A. 
Seymour,  assistant  to  the  president ;  and  C.  A.  Mm;dlcli,  secretary.  The  inter- 
views were  held  at  Fresno,  Calif.,  September  18  and  19,  191S. 
The  following  is  quoted  from  the  examiner's  interviews: 
"  About  a  year  ago  the  company's  broker  informed  it  that  Armour  &  Co. 
wished  to  buy  SOO  oars  of  raisins,  or  about  20  per  cent  of  the  total  marketed 
h7  the  Associated  Raisin  Co.  Armour  &  Co.  wished  to  have  these  raisins  put 
up  nnder  their  own  brand.  The  Associated  Raisin  Co.  liad  no  objection  to  mak- 
ing the  sale  to  Armour  &  Co.,  or  anyone  else,  but  it  felt  that  there  would  be  a 
serious  danger  to  it  fn  allowing  such  a.  iarge  amount  to  be  sold  imder  any  brand 
but  its  own.  If  such  an  arrangement  were  permitted  It  was  easily  possible 
that  Armour  &  Co.  would  gel  control  of  the  entire  business.  On  this  account 
the  Associated  Raisin  Co.  immediately  adopted  a  policy  that  It  would  hare  in 
all  [vobabilitr  adopted  within  a  very  few  years  in  aoy  event.  It  announced 
that,  except  for  its  already  established  customers,  it  wonid  put  up  no  raisms  for 
sale  nnder  any  bnt  Its  own  brands.  The  same  policy  would  be  applie<l  In  all 
cases  whatever  after  January  1,  1919.  The  company  felt,  however,  that  it 
would  be  unjust  to  apply  this  policy  to  its  established  customers  without  giving 
them  such  notice  as  would  permit  them  to  dispose  of  boxes,  labels,  etc.,  that 
they  might  already  have  on  hand.  It  was  for  this  reason  that  January  1,  1919, 
was  set  as  the  date  on  which  the  policy  In  question  should  be  applied  to  all." 
Because  of  this  Armour  &  Co,  did  not  make  the  large  purchase  contemplated. 
They  did,  however,  buy  609  tons  of  raisins.  This  is  sliuwu  by  a  memorandum 
dated  September  13,  1918,  a  copy  of  which  Is  hereto  appended  ae  Exhibit  YI. 
This,  on  the  face  of  it,  refers  only  to  the  amount  delivered,  nut  the  amount  sold. 
Sir.  Murdick,  however,  assured  your  examiner  that  It  is  substantially,  if  not  ab- 
solutely correct,  for  tlie  amount  sold.    He  believes  It  to  be  absolutely  correct. 
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[CniHa  K«port  No.  <T,  BibiMi  VI.] 

Fkebno,  Calif.,  SepUiiibei-  IS.  lUlft. 

Mr.  Rbedeb:  Our  records  indicate  1.217,810  pounds  or  upprosliuutely  609 
tonn  of  rulainfi  having  been  dellvpred  to  Armour  &  <:o,  from  October  1,  1917.  ii. 
the  preftent  date. 

Our  records  Nhow  11,72S  pounds  ralsinn  delivered  to  (.'udutay  PiickluK  ('i>..  tti 
addition  to  IS  tons  dania^ed  Muscats  belnii  delivered  to  thece  ])eople  ut  1..US 
ARKetes.  price  of  which  was  2  cents  per  pound,  between  October  1,  1917.  and 
present  date. 

With  reference  to  I.lbby,  McNeil  &  LIbby  would  siiy  tiur  rw-ords  ilo  not  iiuli- 
<'ate  any  saleli  as  havInK  been  mnde  to  tbese  people  durbiK  the  luist  year. 

Xixiix. 

Wltb  regard  to  tbe  statement  of  an  HH  ver  cunt  control  of  the  entire  crop  of 
the  country  the  following  is  from  the  examiner's  interview  referred  to  above: 

"The  company  controls  88  per  cent  of  the  crop.  This  estimate  is  bused  on  rec- 
ords In  the  hands  of  the  conipany.  It  may  be  1  per  cent  off  but  is  certainly 
within  S  per  cent  of  being  correct.  The  control  Is  so  large  that  tbe  company 
huH  no  fpiir  of  competition." 

Ttie  amount  of  $102,783.01)  of  nilnliiR  iiuri-liaHcd  by  Armour  &  Co.  direct 
from  the  Califomia  Associated  Raisin  Co.  during  the  yettr  ending  October  1, 
1&18,  as  stated  by  tbe  report,  Is  tbe  sunt  of  the  sales  a»  shown  on  xbeets 
No.  1  and  No.  2  nbove.  Tbe  nniount  of  $154,386.13  of  raisins,  as  given  by  Flie 
i-eiKii't.  which  were  supplied  by  tbe  (.'allfomla  AsKoclated  Raisin  Co.  during 
the  year  ending  October  1,  1918,  but  sold  and  shipped  to  Armour  &  Co.  by 
other  )>ackers  of  raisins.  Is  the  sum  of  the  sides  on  sheet  No.  4  above.  The 
saleH  sheet  No.  3  covering  orders  booked  by  the  California  Associate!)  Kalsin 
Co.  tor  shipment  to  Armour  &  Co,  ore  fur  the  1918  crop  iind  are  not  shown  In 
I  he  report. 

In  re  Armour's  purchase  of  ntmonds  from  the  Almond  tirowers'  Eschanire 
In  1917,  paragraph  3,  page  264.  of  Part  IV  of  the  commission's  report  on  the 
iiieat-packlng  industry,  the  following  orrespondence  Is  placed  in  evident*: 

Reptkmber  27,  1918. 
Mr.  TucKEB,  Esq., 

Manager  California  Almond  Oroirer*'  Exchangf, 

San  Francltco,  Ctdif. 

Deak  Sib  :  The  commission  is  informed  that  Armour  &  Co.  and  Its  brunches 
are  among  your  largest  purchasers  of  almonds. 

Kindly  state  by  return  mall : 

1.  The  number  of  carloads  of  almonds  purchased  by  Armour  &  Co.  throogh 
your  exchange  during  1917  and  1918  to  date. 

2.  The  number  of  additional  carloads  for  which  Armour  &  Co.  gsva  or 
promlBed  to  give  orders  to  your  exchange. 

3.  Prices  at  which  the  above  purchases  and  bids  were  made. 

4.  The  opening  and  the  present  prices  of  almonds  set  by  your  eschange. 

fi.  The  total  sales  in  carloads  and  dollars  made  bv  your  exchange  during 
the  years  1917  and  1918  to  date. 
A  franked  envelop  is  Inclosed  for  your  convenience  in  replying. 
Very  truly  yours, 

Fedebal  Trade  <" 


Califoknu  Almo:«d  Grdwebh'  Bxcharqe. 

San  Franciico,  Calif..  October  7,  1919. 
Fedbrai.  Trade  Commission, 

Wagkinffton.  D.  O. 
(Sbntlemen  :  Replying  to  your  letter  of  September  27,  i)er  J.  G.  C,  we  give 
you  the  following  Information : 

Question  No.  1 :  Sales  to  Armonr  &  Co.  in  1917,  nothing.  Sales  to  Armour  4 
Co.  in  1918,  as  follows; 

March  17,  1918,  through  Walter  A.  Frost  &  Co,,  brokers  in  Cblcego:  One 
hundred  end  llfty  bags  Nonparlel,  at  opening  prices;  150  bags  I  X  L.  at  opening 
prices;  300  bags  Drakes,  at  opening  prices. 

April  10,  1918,  through  Potts  Brokerage  Co.,  Fort  Worth,  Tex.;  Two  hun- 
dred and  fifty  bags  Drakes,  opening  prices;  250  bags  Languedoc.  at  opening 
prices. 
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September  12,  1918,  through  Potta  Brokerage  Co.,  Fort  Worth :  Five  huodred 
ba^  Drakes  or  Ltinguedocs.  seller's  option,  rain  stained,  at  21  cents  per  pound. 

September  19,  1918,  through  Potts  Brolterage  Co.,  Fort  Worth:  Ninety-flve 
bags  I  X  L  almondu,  at  27}  cents. 

March  4.  Iflia  througli  Cartan  &  Jeffrey  Co.,  Sioux  City,  Iowa:  Fifty  bags 
Driikes,  at  opening  prices. 

September  2.5.  1918,  through  Aries,  Campbell  &  Oault,  Seattle :  Three  hundred 
iind  fifty  I  X  L,  at  27  cents. 

Question  No.  2:  Do  not  quite  understand  your  question.  We  have  been 
advised  by  several  of  our  brokers  tliat  if  we  had  additional  almonds  to  offer 
Armour  would  be  interested. 

Question  No.  3 :  This  queHtlon  Is  answered  In  our  question  No.  1. 

Question  No.  4 :  Opening  prices  of  the  varieties  of  almonds  purchased  by 
Armour  &  Co.  were:  Nonpareil,  27J  cents;  IXL,  25}  cents;  Languedoc,  20 
cents ;  Drake.  20  cents,  f.  o.  b.  California,  less  1  per  cent  cash  10  days.  On  a 
certain  volume  of  our  business,  entered  at  a  certain  time,  a  special  discount 
of  one-half  cent  per  pound  was  given,  t)ut  Armour  did  not  receive  the  one- 
half  cent  discount,  as  his  orders  were  entered  at  a  later  date.  Thp  exchange 
at  the  present  time  has  no  set  quotations  on  almonds.  Smalt  lots  are  being 
offered  from  time  to  time  as  the  crop  warrants. 

Question  No.  5 :  We  do  not  keep  our  records  in  carloads,  but  by  dollars ; 
1917  sales,  $896.819,53 ;  1918  invoices  to  date  total  $590,771.97. 

May  we  ask  the  reason  for  all  of  this  inquiry?  Practically  the  same  infor- 
mation was  given  to  your  representative,  Mr.  Custis,  who  called  here  on 
Septemlter  13. 

Tours  very  truly, 

T,   C.   TucKBH,   Manager. 

October  15,  1918. 
Mr.  W.  D.  Bbe&keb, 
U.  H.  DUDLES  &  Co., 

STeiO   Tork   City. 
Dbab  Sib  :  The  comml)<8ion  was  informed  by  you  through  Its  examiner,  Mr. 
B.  H.  Beebe,  about  Armour  &  Co.'s  purchase  of  almonds  in  terms  of  carloads. 
Direct    Information   from   the   Almond  Growers'   Exchange   gives   these  pur- 
cbases  in  bags. 

Kindly  advise  the  commission  at  your  earliest  convenience  as  to  how  many 
bags  of  almonds  there  are  to  the  carload  and  how  many  tons  would  ordinari^ 
be  called  a  carload. 

Very  truly  yours, 

FsDERAT.  Trade  Commission. 


[llDlted  States  Food  Administration  License  No.  G-OOOTT.] 

New  Tobk.  October  18.  1918. 
Federal  Trade  Commission, 

WaalUngton,  D.  C. 

Gentlemen:  Tour  letter  of  October  15  received. 

Our  report  to  you  was,  as  we  recall  It,  that  Armour  &  Co.  were  willing  to 
buy  26  carloads  of  a  possible  surplus  of  almonds  which  the  almond  exchange 
might  have  after  their  orders  were  filled. 

A  minimum  car  is  24.000  pounds,  but.  owing  to  a  new  ruling  on  loading, 
cars  are  being  loaded  to  capacity,  so,  of  course,  that  makes  a  carload  quite 
an  uncertain  amount. 

It  would  be  our  Idea  that  when  this  amount  was  originally  mentioned  that 
referred  to  24,000-pound  cars.     Since  then,  however,  the  crop  has  developed 
In  such  a  way  that  there  seems  to  be  practically  no  surplus  at  all. 
Tours  truly, 

U.  H.  DnoLBT  ft  Co. 

Confirmatory  of  the  last  letter  in  respect  to  tlie  statement  in  the  commis- 
sion's report  that  Armour  apparently  would  have  taken  two  or  three  times 
the  amount  he  did,  the  following  two  paragraphs  from  the  lutervtew  of  the 
conunlsslon's  examiner  (Vanderveer  Custis)  with  T.  C.  Tucker,  manager  of 
the  exchange,  are  given: 

"  It  seems  clear  that  Armour  &  Co.  was  unable  to  buy  this  year  as  large  a 
quantity  of  nuts  as  It  wished,  and  apparently  It  would  have  taken  two  or 
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thi«e  times  tb«  uniount  It  illil  liad  tbe  eichunge  been  able  and  willing  to  take 
Its  orders.  Mr.  Tucker  ataten  that  the  rxchantte  was  unabie  to  take  larger 
orders  because  It  had  already  sold  as  mucti  as  it  dared  In  view  of  the  crop 
prospects.  Mr.  Tucker  nays  that  it  Is  the  policy  of  the  exchange  to  take  only 
snch  orders  as  will  make  It  reaaonably  certain  that  it  can  make  100  per  cent 
deliveries.    It  does  not  wish  to  prorate. 

"It  appears,  however,  that  the  exchanKe  Is  not  positively  anxious  to  have 
Armour  as  a  customer  but  fears  him  as  a  competitor.  Mr.  Tucker  stated 
that  one  of  the  chief  con  Hide  rations  leading  the  exchange  to  accept  Armour's 
orders  was  the  fear  that  If  it  refused,  Armour  would  go  out  Into  the  field  and 
deal  directly  with  the  Rrowers.  The  files  of  the  exchange  contain  a  copy  of  a 
telegram  to  a  correspondent  asking  him  to  find  out  quietly,  if  possible,  whnt 
Armour  la  seeking  to  do  In  the  almond  field." 

The  statements  made  in  the  last  part  of  paragrapb  3  are  based  on  the 
eighth  annual  report  of  the  California  Almond  Growers'  Exchange,  April  12. 
1918,  page  6,  wMch  groups  sales  by  sizes  of  sales ;  and  on  tlie  statement  miide 
to  the  exaailnei-  (Vaniierveer  CuBtis)  by  T,  C.  Tucker,  manager  of  the  ex- 
change giving  the  party  who  purchased  these  lots. 

The  question  was  asked  by  the  committee  as  to  the  price  paid  by  Armour  & 
Co.  for  elmontls  purchased  from  the  California  Almond  Growers'  Bxcliange 
and  as  to  the  influence  of  that  price  on  the  market  prices.  Prices  paid  are 
shown  in  the  letter  of  October  7,  1918,  written  by  the  exchange  to  the  com- 
mission and  quoted  above.  What  the  extent  of  influence  of  Armour's  pur- 
chase on  the  market  price  Is  is  purely  a  matter  of  specuintlon. 


In  re  paragraph  5,  page  261.  Part  IV,  of  the  commission's  report  on  tlie 
meat-packing  industry  the  following  is  given  from  the  interview  on  the  part 
of  the  commission's  exsmlner  (Vaniierveer  Custis)  with  C.  Thorpe,  general 
manager  of  the  California  Walnut  Growers'  Association,  September  20,  1918: 

"Armour  &  Co.  Is  just  getting  into  the  walnut  business.  Because  of  his 
grocery  business  and  especially  his  large  sale  of  nuts  for  soda-fountain  use, 
he  is  a  large  purchaser  of  both  unshelled  and  shelled  nuts.  This  year  he 
wanted  to  buy  25  carloads  (about  300  tons)  of  unshelled  nuts.  The  astiocla- 
tion  sold  him  11  oars.  He  wanted  to  buy  50,000  pounds  of  slielled  walnuts, 
but  the  association-  has  not  so  far  gold  him  any  and  will  not  do  so  until  the 
end  of  the  season.  As  a  purchaser  of  shelled  walnuts  Armour  is  a  particu- 
larly desirable  customer,  since  his  soda-fountain  supply  business  i>ermlt.« 
him  to  take  nuts  which  while  of  good  quality  are  unattractive." 


r,   OF    THE   BOAKn    OF   THE    CALIFOKNIA 
NERIES. 

(Submitted  by  Mr.  Durand  in  response  to  question  by  Clmlriimn  Gidloway 
on  page  25.'>5  of  this  record.) 

The  question  asked  by  the  chairman,  as  furnished  me  by  the  reporter.  «as 
this: 

"Would  yon  just  as«?ertain  whether  your  record  shows  thfit  three  or  four 
who  were  alleged  to  be  agents  of  Armour  &  Co.  did  resign  ?  " 

The  application  for  cou»pla;nt  named  three  persons  a.«  nllegeil  agents  of 
Armour  &  Co.  on  the  board  of  trustees  and  stated  that  the  place  of  one  of 
these  persons  was  subsequently  taken  by  a  fourth  person,  whom  the  applicant 
regarded  as  also  an  agent  of  Armour  &  Co.  Thus,  while  applicant  alleged  that 
there  were  four  persons  in  all  as  agents  of  Armour  &  Co.  on  the  board  of 
trustees,  it  was  not  claimed  that  there  were  more  than  three  at  any  one  time. 

As  respects  the  first  person  who  severed  his  connection  with  tlie  hoard,  the 
statement  of  the  applicant  was  simply  that  his  "  place  was  taken  by "  the 
fourth  person  above  referred  to.  The  commiasion's  examiner  In  his  final  report 
referred  to  one  of  the  other  three  as  having  been  "  left  oft  the  hoard  of  trustees  " 
and  to  another  as  having  "  resigned,  effective  when  the  Canneries  is  able  to 
make  certain  financial  arrangements  with  him."  When  the  applicant  requested 
the  withdrawal  of  its  application  for  complaint  one  of  the  reasons  assigned 
therefor  was  that  two  of  the  alleged  agents  of  Armour  &  Co.  are  "now  re- 
ported as  having  resigned  as  such  irustees  or  as  havii^  l^ecotne  inactive  in  tbelr 
connection  with  the  canneries." 
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OENEK&I.   MAKAOES   O 

(Submitted  by  Mr.  Dutand.) 

On  page  2286  of  tbis  record,  following  certain  statements  I  made  regarding 
the  cooperative  assoclattons  of  California,  the  committee  permitted  me  to 
furnish  later  Id  substantiation  of  my  statements  quotations  from  G.  Harold 
Powell's  works  on  the  subject. 

In  accordance  wftb  this  permission  I  refer  to  Mr.  Powell's  book  on  "  Co- 
operation in  Agriculture"  (the  MacM[llan  Co.,  1613,  one  of  the  Rural  Science 
series  edited  by  L.  H.  Bailey).  Without  encumbering  the  record  with  an 
undue  amount  of  quotation,  I  refer  to  chapter  1  of  this  book,  especially  page 
1  to  top  of  page  3,  page  8  to  top  of  page  13 ;  and  in  chapter  2,  entitled  "  Funda- 
mentals In  Cooperation,"  I  refer  to  the  following  passage  from  the  middle  of 
page  21  to  bottom  of  page  22 : 

"  The  reason  for  an  industrial  organization  among  farmers  Diust  lie  in  some 
vital  service  which  it  la  expected  to  perform,  if  It  is  to  have  virility  enough  to 
live  in  the  face  of  the  competition  to  which  every  new  farmers'  organization  is 
subjected.  A  farmers'  busiaesH  association  can  not  be  formed  without  com- 
peting with  aeencles  already  established. 

"  If  it  is  a  serious  business  undertaking,  the  forces  of  competition  will  be 
directed  toward  crushing  it ;  it  will  be  viciously  attacked  by  ts  competitors ; 
Insidious  suspicions  of  all  kinds  which  are  apt  to  influence  the  average  farmer 
will  be  circulated  regarding  it ;  it  may  be  crippled  by  the  railroads  through  quiet 
discrimination  in  the  furnishing  of  cars  or  in  the  extending  of  transportation 
facilities  to  its  competitors,  or  by  some  other  Influence  over  which  Its  competi- 
tors have  control ;  and  it  is  likely  to  fail  at  the  start  in  tlie  face  of  the  fire 
which  It  will  have  to  meet. unless  it  Is  founded  on  the  bed  rock  of  necessity. 
Among  farmers,  who,  under  existing  conditions,  are  already  prosperous  the 
needof  business  organization  is  not  usually  feit,  even  though  the  costs  of  market- 
ing and  the  esttavagant  profits  of  the  middlemen  or  the  railroads  might  be 
greatly  reduced.  "  They  must  feel  the  pressure  of  need  before  they  can  launch 
a  successful  business  association.  When  the  farmers  buy  their  supplies  at 
reasonable  prices,  and  sell  their  products  readily  at  a  good  profit,  they  do  not 
feel  the  necessity  of  organization.  It  has  been  the  experience  of  the  past  that 
they  must  feel  the  need  of  getting  together  to  meet  a  crisis  In  their  affairs,  and 
the  realization  of  the  need  must  spring  from  within  end  not  be  forced  on  them 
from  without  by  the  enthusiasm  of  some  opportunist  who  seeks  to  unite  the 
farmers  on  the  principle  that  organization  is  a  good  thing.  American  agri- 
culture is  Strewn  with  the  wrecks  of  associations  that  were  the  outcome  of  high 
motives  and  Impractical  enthusiasm.  It  will  continue  to  be  filled  with  derelict 
associations  as  long  as  they  are  formed  by  professional  organizers,  by  mlddle- 
mea  who  seek  to  control  the  products  of  a  community,  or  by  Impractical  farmers 
who  affiliate  to  fight  some  evil,  but  who  fail  to  form  on  a  broad,  constructive 
basis  for  the  upbuilding  of  the  business  side  of  their  industry." 

Respectfully  submitted. 

Walter  Y.  Duband. 

Abouuent  Betohe  Istebdbpartmental  Coumittee. 

Thursday,  January  12,  1922. 

The  committee  met  In  room  704,  Department  of  Comerce,  at  10  o'clock  a.  m., 
Hon.  Herman  J.  Galloway  (chairman)  presiding. 

The  Chairman.  Gentlemen,  let  us  come  to  order  and  proceed  with  the  argu- 
ments. 

Does  anyone  representing  those  proposing  a  modification  of  this  consent  decree 
wish  to  make  an  oral  argument? 

Mr.  Campbbu.  Mr.  Chairman,  I  feel  that  I  do  not  wish  to  make  an  oral  argu- 
ment. I  am  preparing  a  brief  that  I  will  submit  some  time  to-day  to  the  com- 
mittee, if  that  Is  entirely  satisfactory. 

The  Chaibman.  Have  you  the  brief  prepared? 

Mr.  Campbell.  I  have  it  in  preparation,  but  the  typist  has  not  quite  finished 
typing  It,    It  is  being  typed.    It  will  be  done  In  an  hour  or  two. 

The  Chaibuan.  And  you  will  file  It  then? 

Mr,  Campbell.  Tes,  sir. 

Mr.  Breed.  Mr.  Chairman,  if  Mr.  Campbell  could  get  his  brief  and  begin 
the  reading  of  It,  it  seems  to  me  it  would  be  very  helpful  to  those  who  oppose 
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modiUc'iitlon  to  hear  and  llriten  to  the  argumenta  of  those  who  favor  a  modi- 
flcatliiii.  We  were  Honiewhat  euibanuBSed.  as  you  renieiuber,  In  the  bearing, 
by  the  fact  tliat  Ihe  upiMineutH.  la  large  measure,  were  asked  to  go  on  and  give 
their  teatlnioiij*  without  having  heard  the  full  list  of  those  who  proposed  modi- 
tlcutlouB,  and,  therefore,  may  not  have  been  able  to  answer  as  welt  as  they 
might  such  arguments  as  those  wlio  were  iu  favor  of  it  had  to  present.  So  I 
would  suggest  that  Mr.  Canipbell,  if  he  can  do  so,  read  hla  brief,  to  enable  us 
to  know  what  the  polnta  are  that  are  made  by  those  who  favor  modificatloo. 

Mr.  Campbell.  My  thought  was,  Mr.  Chatrmun — I  might  he  In  error  as  to 
that — but  my  thought  was  that  we  were  to  prepare  a  r&um6  of  the  testlmom^ 
QB  presented  and  add  such  few  arguments  as  we  thought  were  necessary.  I  did 
not  prepare  the  argument  or  brief  In  a  manner  to  be  brought  up  as  an  argu- 
ment here  to-day,  but  simply  as  a.  rSsumS  of  the  previous  testimony.  I  do  not 
believe  I  had  any  new  argumenta. 

Judge  Haineb.  1  suppose  It  is  always  the  province  of  counsel  to  waive  oral 
argument  and  submit  their  brlefa,  especially  a  man  not  being  an  attorney. 

Mr.  BsEED.  Of  course,  we  will  not  have  an  opportunity  to  see  this  brief,  and 
we  also  understood  that  the  committee  wished  to  have  the  briefs  Sled  to-day. 

The  Chaibman.  Yea :  to-day. 

Mr.  Bbeed.  We  are  prepared  to  file  our  brief  to-day,  and  we  supposed  the 
proponents  would  also. 

Mr.  Oampkei.l.  I  do  not  have  it  all  typed,  but  the  girl  is  now  typing  it. 

Judge  Haingr.  Will  you  have  copies  made? 

Mr.  Campbei.l.  I  do  not  have  copies  made.  I  made  one  for  myself.  I  did 
not  know  we  were  to  have  oral  arguments,  but  a  r^um^  of  the  previous  argu- 
ments and  testimony.  Not  being  an  attorney,  I  am  not  prepared  to  make  an 
argument  here  with  the  expectation  of  interesting  the  attorneys  on  the  other 
side,  I  win  submit  to  whatever  ruling  the  committee  makes,  or  may  wish  to 
make,  with  regard  to  the  matter. 

The  point  is  this :  Of  course,  personally  I  made  no  application  for  a  hearii^ 
here,  and  my  apiiearance  here  has  been  simply  in  the  way  of  accommodation, 
not  only  tor  the  Government  but  those  on  the  other  aide. 

The  Chaibman.  I  think.  Mr.  Campbell,  that  you  should  file  your  brief  to-day 
some  time  and  serve  one  copy  on  the  opposing  counsel.  I  do  not  feel  that  there 
is  any  necessity  for  a  reading  of  the  briefs  here  in  the  oral  hearings.  That 
was  not  the  intention  in  furnishing  the  briefs. 

Mr.  Ste^-eks.  Id  that  case,  Mr,  Chairman,  could  we  be  granted  sufficient  tlitw 
to  read  the  brief  and  file  a  supplemental  brief  if  we  wanted  to?  That  is  cus- 
tomary, I  believe. 

The  Chaibmak.  If  you  do,  he  will  ask  for  sufficient  time  to  reply  to  yonr 
brief. 

Mr.  Gaupbell.  So  far  as  I  am  concerned,  Mr.  Chairman,  I  am  not  Interested, 
nor  care  particularly  about  answering  the  brief  of  the  opposing  counsel  here. 

The  CHAiaiiAN.  Well.  I  think  this  Is  what  we  will  do :  We  will  give  either 
side  five  days  to  reply  to  the  brief  of  opposing  counsel. 

Judge  Haineb.  Asd  file  a  memorandum. 

The  Chaibman.  Yes. 

Mr.  Campbell.  Then  to-day.  some  time  after  luncheon,  I  think  the  brief  will  be 
reedy,  and  I  will  bring  it  up  and  file  it. 

The  Chaibmax.  Does  anyone  else  representing  those  proposing  a  modiScatlon 
of  the  decree  wish  to  be  heard? 

Mr.  Breed.  May  we  ask,  Mr.  Chairman,  whether  any  other  briefs  iiave  been 
filed  with  the  committee  In  favor  of  modification? 

The  Chaibman.  None. 

Mr.  Bbeed,  If  any  other  briefs  are  filed  with  the  committee  in  favor  of  modi- 
fication, may  we  have  copies  of  those  too? 

The  Chaibman.  Tou  may. 

Mr.  Stevens.  And  If  such  briefs  are  filed,  may  we  also  have  five  days  to  reply 
to  those  briefs? 

The  Chaibman.  We  will  Rive  you  five  days  from  the  time  you  receive  it. 

Mr.  Stevens.  That  Is  a  rather  short  time. 

The  Chaibman.  The  brief  of  a  layman  will  not  be  much  to  answer. 

Gentlemen,  have  those  opposed  to  modification  arranged  among  themselves 
any  time  for  the  order  In  which  you  wish  to  be  heard? 

Mr.  Bbked.  Mr.  Chairman,  I  would  like  to  suggest  that  I,  personally,  would 
like  to  give  way  to  Senator  Smith,  who  represents  the  Southern  Wholesale 
Grocers'  Association,  if  that  Is  agreeable  to  you? 
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The  Chaibmah.  The  committee  would  be  very  glad  to  hear  all  of  you,  of 
course,  and  Senator  Smith  we  will  hear  you,  1(  you  wlah  to  precede  the  others. 

Mr.  Bbeed.  I  wlBh  to  make  an  argument,  but  I  give  way  to  Senator  Smith  in 
point  of  time. 

The  Chaibman.  Yes. 

Mr.  Smith.  And  Mr.  Watktns  will  wlah  to  present  some  views. 

The  CH&muAir.  We  will  be  very  glad  to  hear  Mr.  Watlcing. 


Mr.  Smith.  Gentlemen  of  the  committee,  I  have  prepared  practically  all  that 
1  wish  to  say,  in  writing.  I  shall  be  able  to  fumi^  the  reporter  a  copy  of  what 
I  shall  say ;  I  shall  adhere  very  closely  to  the  memorandum  1  have  before  me, ' 
and  such  additions  as  I  wish  to  malte  I  will  add  and  give  him  a  copy  ot  it,  if 
I  depart  from  my  notes. 

T  addressed  this  to  the  committee  and  set  out  the  title  of  the  case,  as  follows: 
Messrs.  GiLLowAr,  Hainkb,  and  Haw., 

[nterdepartmental  oomiMtHon  to  hear  evidence  and  report  upon  the  advig- 

abilitg  of  the  Department  of  Jvtticv  moiHnfl  to  modifv  oonaent  decree 

entered  in  the  Supreme  Court  o/  the  District  of  Colmnibia  Fel>rwiry  27, 

1320,  in  the  caae  of  the  United  Statat  of  America  v.  8v7ift  d  Co.  et  al: 

The  above  referred  to  case  was  an  action  by  the  United  States  of  America 

against  the  five  big  meat  packers  and  numerous  corporations  and  Individuals 

associated  with  the  five  big  meat  packers,  127  in  nnmber  and  residents  of  "* 

different  States. 

HI8T0KT  PRECEDING  BItL  AND  FACTS   UPON   WHICH   IT  WAS  FOUNDED. 

On  February  7,  1917,  the  President  of  the  United  States  directed  the  Federal 
Trade  Commission  to  "investigate  and  report  facta  relating  to  the  production, 
ownership,  manufacture,  storage,  and  distribution  of  foodatuilB  "  and  "  to  ascer- 
tain the  facts  bearing  upon  alleged  violations  of  the  antitrust  acts,  and  particu- 
larly upon  the  question  whether  thwe  are  manlpulatloua.  controls,  trusts,  com- 
binations, conapiraclea,  or  restraints  of  trade  out  of  harmony  with  the  law  or 
the  public  interests," 

The  Cederal  Irade  Commission  condu'i^ted  its  investigation  for  months. 

I  am  uow  discussing  the  history  of  the  proceedings  that  antedated  the  bill 
and  the  facta  upon  which  the  bill  was  founded. 

The  Federal  Trade  Commission  conducted  its  investigation  for  months,  and 
the  facts  which  they  discovered,  together  with  their  findings,  are  contained  in 
five  printed  parts.  The  first  part  is  entitled  "  Report  on  the  Meat  Packing 
iQdustry" ;  the  second  part,  "  Evidence  of  Combination  Among  Packers" ;  the 
third  part,  "  Methods  of  the  Five  Packers  in  Controlling  the  Meat  Industry" ; 
the  fourth,  "  Five  Large  Packers  in  Produce  aad  Grocery  Foods " ;  the  Qfth, 
"  Proftts  of  the  Pacitere." 

The  story  of  the  growth  of  the  five  big  meat  packers,  as  toid  In  these  five 
parts,  of  their  marvelous  Increase  in  wealth  and  complete  domination  of  prac- 
tically one-half  of  the  food  supply  of  the  country,  would  read  like  a  fairy  tale 
were  it  not  amply  supported  by  evidence.  It  shows  their  business  has  increased 
to  over  53,000,000,000  a  year,  and  is  equal  to  that  of  the  4,000  wholesale  grocers 
of  the  United  States.  It  shows  cooperation  amounting  to  combination  between 
tiiem.  botli  as  to  prices  paid  to  original  producers  and  distribution  of  territory 
f<ir  sale  of  products.    It  declares,  part  1,  page  24  ; 

*'  Not  only  Is  the  business  of  gathering,  preparing,  and  selling  meat  products 
in  their  control,  but  an  almost  countless  number  of  by-product  industries  are 
similarly  dominated;  and  not  content  with  reaching  out  for  mastery  as  to 
commodities  which  substitute  for  meat  and  its  by-products,  they  have  invaded 
allied  industries  and  even  unrelated  ones." 

Again,  on  the  same  page,  is  found : 

"  The  producer  of  live  stock  Is  at  the  mercy  of  these  five  companies,  because 
tbey  control  the  marlcet  and  the  marketing  facilities  and,  to  some  extent,  the 
rolling  stock  which  transports  the  product  to  the  market. 
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"The  mmi>etitorH  of  these  live  concernB  are  at  their  mercy  becnuae  of  tbe 
(■ontrol  of  llie  market  pliues,  storage  faculties,  and  the  refrigerator  cars  for 
tllBtrlbutloii. 

■'  The  i-ODKunier  of  meat  products  Is  at  the  mercy  of  these  five  because  both 
producer  and  competitor  are  helpless  to  bring  relief." 

Iteferrliw  to  fowlstuffs,  described  as  unreintetl  to  the  meat  Industry,  on  page 
36  of  the  same  part,  the  following  statements  are  made: 

■'  Canned  fruits,  vegetables,  etc. :  Krult  and  vegetable  canning  and  preserving 
are  remote  froui  siaiiRhtering  and  meat  packing,  but  tbe  big  packers,  through 
on-nership  of  refrigerator-car  Unea  and  their  branch-house  system  of  distribu- 
tion possess  special  advantages  for  control  of  this  field  of  Industry.  Tbe  Big 
Five's  advantage  in  this  Held  rests  not  so  much  on  their  ownership  of  can- 
ning factories,  although  in  some  brandies  their  output  amounts  to  more  than 
a  quarter  of  the  total  for  the  United  States,  as  upon  their  rapidly  growing  con- 
trol of  the  wholesale  distribution  of  canned  goods.  Indicative  of  the  size  and 
rapid  expansion  of  tiie  packers'  canned-uooils  business  is  the  fact  that  Armour 
*e  Co.  Increased  their  canned-goods  sales  from  about  $6,500,000  iu  1915  to  about 
816000,000  In  1917,  whereas  the  combined  sales  of  these  products  by  Aostia 
Nichols  Co.  and  gprague,  Warner  &  Co.,  two  of  the  largest  Independent  whole- 
salers, amounted  to  only  a  little  more  than  $6,000,000  In  1917." 

On  page  42  the  following  statement  is  made : 

"Already  even  the  oldest  and  most  strongly  establlsbed  whoelsale  houses  are 
seeing  line  after  line  of  their  merchandise  absorbed  by  the  padjLers*  branch- 
house  system.  First,  they  saw  tbe  packers  encroach  on  the  handling  of  batter 
and  eggs  and  cheese,  then  canned  goods,  then  various  kinds  of  '  pacliage  goods,' 
and  now  rice,  sugar,  coffee,  and  other  staples  are  being  Increasingly  handled 
by  tbe  packers.  Last  year  the  Big  Five's  combined  sales  totaled  $2,127,245,000. 
At  the  present  rate  of  expansion,  witliin  a  few  years  the  big  packers  would 
control  the  whol^ale  distribution  of  tbe  Nation's  food  supply." 

Part  2  presents  the  evidence  of  comblaation  between  the  five  big  meat 
packers.  It  gives  the  story  and  the  evidence  with  reference  to  the  Veeder 
pools  and  the  National  Packing  Co.,  by  the  use  of  which  competition  between 
the  b^  packers  was  eliminated,  and  shows  how  the  combination  still  operates 
to  ellmlqate  competition. 

I  stop  a  moment  to  say  that  I  call  attention  to  these  extracts  from  the  Fed- 
eral Trade  Commission's  report,  partly  because  tbe  question  has  been  asked 
occasionally  by  tbe  members  of  this  committee  as  to  what  proportion  of  the 
unrelated  foods  the  packers  handled.  That  Is  not  the  real  issue.  The  real 
issue  Is  what  proportion,  and  what  did  they  do  with  that  they  concluded  to 
handle?  Wherever  they  have  moved  out  into  these  unrelated  foods  their  ten- 
dency has  been  monopolistic,  and  they  have  rapidly  extended  their  domina- 
tion over  it  as  they  did  with  the  meats  and  those  commodities  related  to  meats. 
And  that  is  the  finding  of  the  Federal  Trade  Commiaslon,  and  that  Is  the 
evidence  contained  in  these  reports. 

Part  3  discusses  and  presents  evidence  of  the  activities  of  the  five  big  packers 
in  produce  and  grocery  foods.    On  page  13  it  Is  stated: 

'■  These  packers  bad  entered  the  wholesale  grocery  trade,  and  In  practically 
all  the  more  Important  centers  of  distribution  they  bid  fair  to  dominate  a 
field  which  a  few  years  ago  was  almost  exclusively  occupied  hy  the  independent 
provision  Jobber  and  wholesale  grocer." 

On  page  31  of  part  4,  and  on  pages  following,  are  pointed  out  tbe  packers' 
undue  advantages  and  unfair  practices  in  competition.  On  pages  217  the 
entrance  of  Armour  &  Co.  into  the  rice  business  was  discussed.  This  subject 
Is  also  discussed  in  other  parts  of  the  report,  showing  that  Armour  &  Co.  pur- 
chased large  quantities  of  rice,  withdrew  some  from  the  market,  left  certain 
sections  without  rice,  and  then  advanced  the  price  6S  per  cent,  and  then  sold. 
That  story  Is  the  story  of  monopoly,  the  exclusion  from  use  by  purchasers  and 
by  communities,  and  finally  Increasing  the  cost  65  per  cent. 

Part  5  discusses  the  profits  of  the  packers,  their  enormous  increase  of  capital 
through  profits,  and  their  ability  to  dominate  any  line  of  foodstuffs  which 
they  handle. 

EVIDENCE  PRESENTED  TO  THE  DEPABTMBnT  OF  JUSTICE. 

This  Is  a  brief  outline  of  tbe  sitnation  and  of  the  evidence  brought  to  the 
attention  of  the  Department  of  Justice  before  the  bill  In  the  case  of  the  United 
States  V.  The  Big  Packers  was  filed  In  February,  1B20.    It  was  In  view  of  the 
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accumulated  facta  that  were  in  reach  of  the  Department  of  Justice  that  the 
packers  offered  a  consent  decree  by  which  certain  of  tbetr  methods  as  to  meat 
and  allied  products  sboald  be  restrained,  and  by  which  they  should  be  ex- 
cluded from  broadening  their  monopoly  In  what  has  been  termed  "  unrelated 
products."  It  has  been  pointed  out  to  the  commission  that  the  term  "  unre- 
lated products "  Is  perhaps  a  misnomer,  for  all  foodstuffs  are  competitive, 
as  all  foodstufb  can  furnish  subsistence.  The  prices  of  the  foodstuffs  called 
unrelated  where  the  difference  between  those  prices  and  the  prices  of  meat 
products  Is  great,  increase  the  consumption  of  the  unrelated  foodstuffs  and 
thereby  lessen  the  consumption  of  meat.  To  prevent  the  big  pacicers  from 
domtnatlng  unrelated  foodstuffs  helps  hold  down  the  price  of  meats.  To  enable 
them  to  control  all  foodstuffs  would  put  It  within  tbeit  power  to  Increase  the 
price  to  the  ultimate  consumer  of  everythli^  be  eats. 

Realizing  the  danger  from  this  accumulated  evidence  the  packers  consented 
to  the  decree  taken  in  the  case  under  consideration. 

I  entertain  no  doubt  that  the  evidence  at  hand  wa^  sufitcient  tr>  have  ob- 
tained from  the  court  every  provision  of  restraint  found  in  the  consent  decree. 

The  original  petition  by  the  United  States  In  the  case  Bll^:ed  that  the 
packers  had  eliminated  competition  In  meats  and  had  set  about  controlling  the 
entire  food  supply  of  the  country,  and  those  referred  to  as  unrelated  to  the 
meat  business. 

The  following  is  the  allegation  in  the  petition  upon  this  subject : 

"Having  eliminated  competition  in  the- meat  prodncts,  the  defendants  next 
took  cognizance  of  the  competition  which  might  be  expected  from  what  we  here 
refer  to  as  substitute  foods.  Their  experience  had  taught  them  that  if  meat 
prices  advanced  out  of  proportion  to  that  of  other  substitute  foods,  the  consum- 
ing public  manifested  a  tendency  to  turn  to  such  substitutes.  To  prevent  this 
the  defendants  set  about  controlling  the  Nation's  supply  of  fish,  vegetables. 
either  fresh  or  canned,  fruits,  cereals,  milk,  poultry,  butter,  eggs,  cheese,  and 
other  substitute  foods  ordinarily  handled  by  the  wholesale  grocers  or  produce 
dealers.  To  accomplish  this  purpose  the  defendants  availed  themselves  of  the 
advantages  afforded  by  the  refrigerator  cars,  route  cars,  auto  trucks,  branch 
houses,  and  storage  warehouses  owned  or  controlled  by  them.  These  facilities, 
intended  primarily  for  the  sale  of  meats,  were  employed  with  comparatively  no 
increase  of  overhead  in  the  distribution  of  the  substitute  foods  and  unrelated 
commodities.  The  defendants  were  enable<l  thereby  to  reach  remote  spots. 
This  advantage  was  also  employed  temporarily  " — mark  the  word  "  temporar- 
ily " — "  to  fix  prices  so  low  as  to  gradually  eliminate  competition. 

"  These  attempts  to  monopollKe  have  resulted  In  complete  control  in  many  of 
the  substitute  food  lines.  They  have  made  substantial  headway  in  others. 
The  control  is  extensively  and  rapidly  Increasing.  New  O^ds  are  gradually 
being  invaded,  and  unless  prev«ifed  by  a  decree  of  this  court  the  defendants 
will  within  the  compass  of  a  few  years  control  the  quantity  and  price  of  each 
article  of  fond  found  on  the  American  table." 

That  Is  the  allegation  made  by  the  United  States  of  America  in  this  bill. 

Among  other  things,  the  consent  decree  enjoined  the  defendants  from  han- 
dling the  foods  termed  unrelated  to  the  meat  business. 

THE   tBQALtTY   OV  THE  DECREE, 

It  has  been  suggested  that  proof  should  be  presented  to  show  that  the  packers 
violated  the  antitrust  laws  with  retard  to  unrelated  products,  for  without  such 
proof  there  was  no  ground  for  the  restraining  order  perventlng  them  from  han- 
dling such  products.  The  evidence  within  the  reach  at  that  time  of  the  Attor- 
ney General  Is  elaborately  presented  by  the  Federal  Trade  Oommisslon.  It 
clearly  shows  combination  and  monopoly  by  the  Big  Five  packers  in  the  meat 
business ;  It  clearly  shows  that  in  the  extension  of  their  biisineas  to  related 
commodities,  such  as  butter  and  cheese  and  like  products,  their  methods  were 
monopolistic  and  their  treatment  of  any  commodity  that  they  took  hold  of  elimi- 
nated competition.  The  evidence  also  shows  that  the  same  methods  were  fol- 
lowed as  to  unrelated  foodstuffs,  such  as  canned  goods.  And  even  as  to  rice  the 
evidence  before  the  Federal  Trade  Board  disclosed  the  fact  that  Immediately 
Armour  &  Co.  obtained  control  of  a  large  quantity  of  rice  at  low  prices,  holding 
It  off  the  market  for  several  months,  leaving  many  without  rice,  when  the  public 
'Bras  being  urged  to  use  It  In  place  of  wheat  products,  communities  were  deprived 
of  rice  by  reason  of  this  holding,  and  the  same  was  finally  sold  at  a  substantial 
Increase. 
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Taken  Id  connection  with  tbeir  past  record  In  other  coiumiiditles,  any  c<>urt  or 
JniT  to  which  the  subject  might  be  submitted  must  have  round  well-lumified 
appretienslcn  that  the  antitrust  acts  would  be  violated  if  the  hve  big  packers 
were  allowed  to  engage  In  baodlftiK  unrelated  toodstulb.  aod  that  this  wouM 
prore  an  Injury  to  others  engaged  In  the  buslnesa,  to  proOucers  and  to  the  pub- 
lic, it  1^  not  necessary  tttat  Che  actual  injury  come  upon  the  public,  upon  thp 
producers,  or  upon  those  engaged  In  similar  business  before  tlie  court  will 
enjoin  action  Ukel.v  to  lead  to  such  reaulta. 

The  Supreme  Court  of  the  United  States  In  the  case  of  the  Vicksburg  Water 
Co.  V.  Vlckshurx.  in  185  U.  8..  page  65,  46  l*w  Edition,  808.  held  that  a  reason- 
able apprehension  that  the  wrong  would  be  committed  Is  sufficient  tn  sUNtain  an 
inJunctlcHi  to  restrain  the  evil  threatened. 

We  need  not  turn  Co  the  decisions  of  the  courts  to  sustain  this  view,  for  tlic 
Clayton  Act  espresBly  provides  In  section  16: 

"That  any  person,  flrra,  corporation,  or  association  shall  be  entitled  to  sue 
for  and  have  injunctive  Prtiet  in  any  court  of  the  United  States  haiinE  jurisdic- 
tion of  the  parties  against  threatened  loss  or  damage  by  n  violation  of  the  anti- 
trust laws,  including  sections  2,  3,  T.  and  8  of  this  act." 

With  the  record  made  before  the  Federal  Trade  Board,  the  decree  given  hj 
consent  could  have  been  sustained  by  proof.  Indeed,  the  decree  might  have 
gone  much  further.  The  five  hlg  packers  realized  the  situation,  and  gave  their 
consent  to  the  decree.  Congress  has  had  the  entire  subject  before  It;  It  has 
legislated  with  knowledge  that  this  consent  decree  restrained  the  packers  from 
broadening  their  monopoly  by  engaging  in  the  handling  of  foodstuffs  unrelateil 
to  meat  products.  No  suggestion  of  objection  to  ttila  decree  was  made  before  tbc 
Senate  Committee  on  Agriculture,  which  heard  much  evidence  on  the  subject. 
It  was  the  necessity  of  going  further  and  still  more  fully  protecting  the  publu- 
that  occupied  the  thought  of  the  Representatives  of  the  people  in  the  Congresd, 

The  packers'  control  act  was  to  take  care  of  the  public  still  further  and  was 
drawn  in  reliance  upon  the  continuation  of  the  consent  decree  now  under  con- 
sideration. It  Is  scarcely  concetvable  that  the  Qovemment,  with  the  history  of 
the  packers  fully  developed  In  the  publiahed  reports  of  the  Federal  Trade  Board, 
should  now  ally  Itself  with  the  packers  and  consent  to,  much  leaa  move,  a  mo<ll- 
flcatlon  of  the  consent  decree. 

It  has  been  suggested  that  the  decree,  by  taking  the  packers  out  of  the  bus! 
ness  of  handling  unrated  foodstuffs,  lessens  c<Mnpetltion,  If  is  hardly  neces 
sary  to  reply  that  the  packers  have  never  touched  a  commodity  which  they 
handled  without  lessening  or  destroying  competition.  There  are  more  than  4,000 
wholesale  grocers  engaged  In  handling  foodatutTa.  They  are  scattered  all  over 
the  United  States,  with  the  most  active  competition  between  them.  The  return 
of  the  packers  to  the  handling  of  unrelated  foodatuHs  would  eliminate  the  whole- 
sale grocery  merchants  In  these  lines,  whieh  the  packers  determined  to  handle. 
and  would  destroy — not  increase— competition. 

If  this  decree  Is  set  aside,  the  packers  will  control  the  food  supply  and  drive 
the  wholesale  grocers  out  of  business : 

In  support  of  the  above  statement,  I  cite  the  findings  of  the  Federal  Trade 
Board: 

"At  the  present  rate  of  expansion,  within  a  few  years  the  big  packers  wonlil 
control  the  wholesale  distribution  of  the  Nation's  food  supply." 

I  cite  also  the  petition  filed  In  this  case  by  the  United  States  of  America,  In 
which  It  Is  charged,  with  reference  to  these  five  big  meat  packers : 

"  Their  attempts  to  monopoKae  have  resulted  in  complete  control  In  many  of 
the  suhstltuCe  food  lines.  They  have  made  substantial  headway  In  ottiers.  The 
control  la  extensively  and  rapidly  Increasing.  New  fields  are  gradually  belne 
invaded,  and  unless  prevented  by  a  decree  of  this  court  the  defendants  will, 
within  the  compass  of  a  few  years,  control  the  quantity  and  price  of  each  article 
of  food  found  on  the  American  table." 

This  Is  the  solemn  charge  of  our  Government,  through  the  D^jartment  of  Jus- 
tice. Do  you  Intend  to  recommend  that  this  charge  he  withdrawn  or  stricken 
from  the  pleadings?  While  It  stands,  yon  can  not  recommend  that  the  decree 
be  modified. 

But  it  Is  easy  to  see,  without  these  statements  from  the  Federal  Trade  Com- 
mission and  the  Department  of  Juatiee  that  the  big  packers  now  have  control 
of  BO  much  of  the  food  supply  of  the  country,  which  the  retail  merchaat  moat 
buy,  that  he  can  not  afford  to  decline  the  purchase  of  auy  other  commodity 
pressed  upon  him  by  the  big  packers. 
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1  stop  here,  gt>ntl«iiien.  to  my  that  if  we  were  to  allow  them  such  power  to 
dominate  the  food  aupply  on  tJieIr  port,  the  situatioD  whlt'h  I  urn  about  to  men- 
tion, in  my  opinion,  would  make  It  easy  for  them  ti)  wintrol  any  commortltj 
wliieh  they  undertake  to  ml]. 

If  part  of  the  retaU  merchants  ahould  inalHt  uiton  doing  busineafi  with  the 
wholesale  merchants  In  lines  handled  by  either  of  the  hlg  packers,  would  not  the 
liig  packers  Inevitably  give  preference  to  the  retailer  who  purchased  all  ol  his 
supplies  from  them?  Would  the  retailer  dare  decline  the  purchase  from  the 
monopoly  which  controls  almost  one-ha!(  of  the  goods  he  must  buy?  The  vol- 
Time  of  goods  required  by  the  retailers,  already  controlled  by  the  big  packers 
alone,  would  enable  them  to  force  the  retailer  to  pnrchaae  from  them  all  goods 
which  they  handled  and  enable  an  expansion  of  their  monopoly  to  everything 
which  goes  upon  the  American  table. 

They  now  control  meat  and  related  products.  The  retail  merchant  must  buy 
his  supplies  from  them.  As  they  advance  their  business  into  unrelated  products 
and  ask  their  customer,  who  must  buy  nearly  half  of  what  he  uses  from  them, 
to  take  their  additional  goods  as  they  add  additional  lines,  that  retailer  who 
takes  from  them  will  get  preferential  service  from  them  as  to  the  commodities 
which  he  must  have,  and  only  a  reasonable  degree  of  intelligence  will  prompt 
the  retail  merchant  to  buy  from  the  Big  Five  any  commodity  they  determine  to 
handle.  It  Is  the  only  safe  way  for  him  to  do  business,  and  their  domination  of 
so  great  a  part  of  the  food  supply  makes  it  easy  for  them  to  dominate  any  addi- 
tional line  they  determine  to  handle. 

Turn  the  big  packers  loose  again  to  handle  unrelated  foodstuffs,  which  they 
are  now,  by  the  consent  decree,  prevented  from  handling,  and  in  a  few  years 
therf  will  be  no  wholesale  grocers,  and  the  foodstuffs  of  the  entire  country  will 
be  distributed  and  controlled  by  the  five  big  packers.  If  they  had  no  other 
udvantage,  their  control  over  so  large  a  portion  of  the  foods  required  by  the 
retail  grocer  would  enable  them  to  control  all  the  food  supply  they  desired,  and 
the  monopoly  of  the  big  packers  would  be  substituted  for  the  competitive  busi- 
ness now  being  conducted  by  4,000  wholesale  grocers. 

There  are  400,000  retail  grocers  in  the  United  States.  Their  national  aasocia- 
tlon  has  passed  resolutions  urging  that  this  decree  be  not  modified.  It  is  no 
wonder  that  they  passed  such  resolutions  protesting  against  a  modification  of 
this  decree,  which  would  turn  loose  the  big  packers  and  enable  them  to  control 
the  goods  which  the  retail  grocer  must  buy. 

The  powers  of  the  big  packers  over  the  retailer  is  shown  In  the  story  given 
you  by  Mr,  Stevens,  describing  conditions  in  his  State  of  Vermont.  There,  he 
told  you,  Swift  &  Co.  controlled  the  entire  meat  aupply  of  the  State.  I  under- 
stand from  him  that  that  is  largely  true,  althongh  some  meat  is  sold  in  the 
State  by  one  or  two  of  the  big  packers,  but  practically  all  the  meat  that  is  sold 
in  the  State  is  sold  by  Swift  &  Co.  A  few  years  ago  sheep  and  beef  were  raised 
and  butchered  in  Vermont  and  sold  there  at  fair  prices,  making  it  profitable  to 
the  producer  and  more  economical  to  the, consumer.  Now  the  butchers  will  not 
handle  mutton  or  beef  coming  froni  the  farm.  Why  will  they  not  handle  it? 
Because  their  supply  Is  dependent  upon  Swift  &  Co.,  and  they  do  not  dare  en- 
courage competition  against  that  company.  They  may  not  haie  been  told  to 
avoid  this  competition  by  domestic  production ;  but  if  they  possess  an  lota  of 
intelligence,  they  would  understand  how  little  this  development  of  competition 
would  be  relished  by  a  corporation  controlling  the  supplies  for  their  business 
und  upon  which  they  are  dependent.  So  Mr.  Stevens  told  you  of  having  butch- 
ered a  fat  young  cow  and  how  he  was  unable  to  obtain  a  market  for  it.  The 
butchers  could  not  afford  to  buy  and  sell  it,  except  it  came  from  the  big  packers. 
They  were  practically  dependent  upon  them  for  the  bulk  of  what  they  sold,  and 
they  had  sense  enough  to  know  that  competition  would  not  be  allowed.  So  the 
power  they  have,  dominating  practically  one-half  of  the  commodities  that  the 
retail  merchant  must  sell,  puts  it  easily  within  their  power  to  compel  the  retail 
merchant  to  buy  from  them  any  additional  commodity  they  undertake  to  handle. 

SROtrnn  the  ikepabtuent  ob  jitsticb  ahd  tub  adicinistbahon  Am  in  sBinaiNQ 

ABOXTT  AN  INCIUUBED  MONOPOLY  IN  THE  FOOn  SUPPtT  BY  TUBNINO  OVER  THB 
BUBIITBBB  OF  THE  WHOLESALE  OBOCESH   10  THE  PACK^ie? 

It  is  easy  to  answer  this  question.  Regardless  of  its  effect  upon  the  producer 
and  consumer,  the  administration  has  no  ri^t  to  aid  in  bringing  about  such  a 
result,  because  ^he  law  of  the  land  forbids  it.    The  law  of  tbe  land,  embodied 
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In  the  Sherman  Antitrust  Act  and  the  Clayton  Act,  lorbide  monopolies  and  for- 
bidB  those  tblogs  which  tend  to  a  monoiwly.  The  administrative  brancti  of  the 
Goverament  has  no  right  to  dUregiLrd  the  policy  of  the  country,  eatabllahed  by 
congreBsional  action,  even  Should  It  believe  that  a  change  would  be  beneficial. 
The  administration  can  not  help  to  violate  the  law,  even  If  it  should  believe 
that  the  producer  and  the  conamner  would  be  benefited  thereby.  Bat  no  such 
conclusion  as  to  the  public  benefit  can  be  urged.  No  one  can  fail  to  see  that  the 
monopolistic  policy  of  the  packers  ts  less  beneflcial  both  to  the  producer  and 
the  consumer  than  the  present  competitive  system  of  distribution  by  the  4.000 
Wholesale  grocers. 

The  wholesale  grocers  have  their  wai-ehousea  and  storehouses  where  goods  In 
carload  lots  are  stored  from  various  parts  of  the  country.  These  commodities 
which  they  handle  must  be  assembled;  they  must  then  be  distributed  to  the  re- 
tailers. Salesmen  are  necessary  (or  their  distribution.  The  wholesale  grocers 
make  a  profit  of  2  per  cent.  Their  cost  of  distribution  has  been  shown  to  be 
economical — less  than  10  per  cent 

And  let  me  stop  here  a  moment  to  say  that  the  transportation  by  the  whole- 
sale meichButs  In  carload  lots,  as  distinguished  from  the  transportation  t>y  tlie 
reallers  in  broken  lota,  saves,  as  a.  matter  of  distribution,  as  much  and  more 
than  the  wholesalers  make ;  more  than  2  per  cent  Is  saved  la  freight  by  bring- 
ing these  commodities  in  carload  lots  rather  Uinn  by  the  retailer  through  his 
rather  small  orders. 

They  are  the  bankers  for  the  manufacturers  of  foodstuffs  In  many  Instances. 
The  canners  of  California  show  that  they  are  financed  through  their  advance 
sales  to  the  wholesalers,  and  thus  they  are  enabled  to  purchase  from  the  pro- 
ducer. Again,  the  wholesale  grocers  eitend  credit  to  the  retailers  and  in  a 
sense  are  their  bankers.  This  enables  the  retailer  to  extend  credit  to  his 
customer.  A  majority  of  the  final  consumers  depend  upon  this  credit  from  the 
retailer.  Few  purchase  for  cash.  Many  do  not  settle  at  the  end  of  30  days. 
In  times  of  stress  the  man  temporarily  out  of  a  Job  is  not  deprived  by  the  re- 
tailer of  food,  if  his  character  Is  good,  but  the  retailer  relies  upon  his  honesty 
and  credits  him  for  the  food  required  for  the  doily  needs  of  himself  and  family. 
This  Is  one  of  the  reasons  why,  even  during  the  past  two  years,  when  many  have 
been  out  of  employment  and  times  have  been  hard,  so  few  In  America  have 
suffered  from  lack  of  food.  The  wholesale  grocery  merchant  is  the  banker  who 
makes  this  condition  possible.  Destroy  this  system  by  turning  it  over  to  a 
monopoly  of  the  five  big  packers  and  you  will  have  a  weekly  settlem«it  system 
Immediately  substituted  and  you  drag  down  the  economic  system  upon  which 
more  than  one-half  of  the  people  of  our  cotmtry  depend  for  tbdr  food. 

We  may  say  that  the  cash  system  is  more  economical  in  one  sense  than  the 
credit  system ;  in  one  sense  It  Is,  but  we  have  built  up  this  credit  system.  It 
is  a  part  of  the  system  of  our  country,  and  it  helps  to  relieve  suffering.  It  helps 
to  relieve  distress,  and  it  Is  un  enormous  service  to  the  jpeopie  as  a  whole.  And 
while  the  man  who  pays  cash  might  l>e  able  to  buy  a  little  cheaper  if  the  cash 
sj'stem  was  entirely  In  force,  It  is  because  he  has  ample  means,  and  this  contri- 
bution from  him  through  the  system  that  we  have  built  up  toward  the  needy.  Is 
one  that  we  can  not  afford  to  destroy  and  one  to  which  he  ought  to  he  Willing 
to  Contribute. 

We  do  not  ni'ge  that  the  system  is  perfect.  We  believe  there  is  room  (or 
improvement. 

I  heartily  Indorse  every  movment  looking  to  the  cooperation  by  prodncers 
for  the  sale  of  their  commodities  as  directly  as  possible  to  the  ultimate  consumer 
or  to  whomever  is  their  best  customer.  But  the  wholesale  grocer  will  always 
be  an  essential  part  of  our  distributing  system,  regardless  of  the  growth  of 
cooperative  selling  by  the  producers.  We  should  seek  to  improve  the  system. 
We  should  not  substitute  monopoly  on  the  part  of  the  big  packers  and  destroy  it, 

I  had  the  privilege  of  presenting  in  the  Senate  a  bill  under  which  the  Bureau 
of  Markets  In  the  Department  of  Agriculture  was  created.  The  object  of  this 
bureau  was  to  study  the  needs  of  communities  and  sales  by  original  producers 
and  to  do  all  possible  to  eliminate  waste  and  bring  about  economies  in  market- 
ing. Nearly  every  State  In  the  Union  now  hua  a  bureau  of  markets.  Much  is 
being  accomplished  In  this  way.  I  believe  in  encouraging  It,  The  establish- 
ment of  a  monopoly  in  the  hands  of  the  big  packers,  however,  would  destroy  it, 
not  help  it. 
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PASTIES  UBQINO  UDDIFIQATION. 


Tbe  suggestion  that  the  advantages  derived,  by  the  public  from  the  packer 
decree  should  be  modified  and  the  packers  turned  loose  to  handle  unrelated 
toodstufCs  was  presented  by  Mr.  Vernon  Campbell  and  supported  by  Mr,  Dallas 
H.  Gray,  both  from  California,  It  was  also  presented  by  Messrs.  La  Ftaoce  and 
Salesman,  of  Ohio,  representing  the  National  Kraut  Packers  Association,  by 
certain  smell  canners  from  Virginia  and  Maryland,  and  by  Mr,  Boland  Morrill, 
of  Michigan. 

Mr.  Campbell  had  given  months  of  bis  time  to  seeking  a  modification  of  the 
consent  decree  and  to  Inducing  the  Department  of  justice  to  move  for  sucli 
modification.  He  was  connected  with  a  cooperative  canning  plant  in  Cali- 
fornia to  which  Armour  &  Co.  had  loaned  $250,000,  and  which  still  owed 
Armour  &  Co.  $200,000,  Mr.  Campbell's  company  had  given  Armour  &  Co.  a 
10  years'  contract  for  the  sale  of  Its  output.  The  most  persuasive  appeal  to 
Mr.  Campbell  to  furnish  for  publication  a  copy  of  this  contract  between  his 
company  and  Armour  &  Co.  did  not  prevail.  He  declined  to  make  the  contract 
a  document  of  record.  That  Armour  &  Co.  were  thoroughly  identified  with  the 
cooperative  canning  company  represent  by  Mr.  Campbell  can  not  be  doubted. 

Ml.  McKlnney,  secretary  of  the  California  Canners'  League,  stated  tiat  he 
had  visited  the  California  Cooperative  Canning  Co.,  represented  by  Mr,  Camp- 
bell, and  that  this  canning  company  was  known  to  the  trade  as  tlie  Armour 
caanery,  and  that  whenever  he  went'  on  business  to  the  office  of  this  company 
a  traffic  manager  of  Armour  &  Co.  always  sat  at  the  table  opposite  him.  It 
is  but  natural  that  a  company  so  closely  Identified  with  Armour  &  Co.  should 
desire  the  return  of  Armour  &  Co.  into  the  trade.  Indeed,  when  Mr.  Campbell 
pleads  for  a  modification  of  the  consent  decree  so  as  to  permit  Armour  &  Co.  to 
i)e  relieved  of  its  provisions  we  are  almost  persuaded  that  Armour  &  Co.  desire 
Its  modification. 

But  neither  Mr,  Campbell  nor  his  company  represent  the  wishes  or  the  in- 
terests of  the  fruit  growers,  canners,  or  fruit  packers  of  California. 

Mr.  Gray  spoke  long  and  fluently.  He  plead  for  cooperation  among  the  fruit 
growers.  This  part  of  his  speech,  so  far  as  it  was  practicable,  we  thoroughly  in- 
dorse. However,  how  the  presence  of  the  five  big  packers  would  help  a  co- 
operative movement  of  fruit  growers  he  never  disclosed.  On  the  contrary,  It 
appeared  that,  since  the  packers  had  been  enjoined  from  handling  unrelated 
foodstuffs,  the  California  Association  of  Raisin  Growers,  which  Is  a  coopera- 
tive association,  has  grown  rapidly  and  now  handles  more  than  90  per  cent  of 
the  raisins  of  California.  And  they  have  taken  no  part  In  the  movement 
looking  to  a  modification  of  the  consent  decree.  Mr.  Gray  complained  bitterly 
of  the  treatment  he  had  received  In  dillerent  parts  of  the  United  "States,  and 
particularly  in  New  York  City.  There  he  specified  the  parties,  and  the  answer 
came  promptly  with  crushing  force  showing  that  at  least  Mr.  Gray  was  mis- 
taken In  his  charges. 

From  Califomia  we  had  Elmer  B.  Chase  and  Mr,  Preston  McKinney.  Mr. 
Chase  is  president  of  the  Canners'  League  of  Califomia,  comprising  about  90 
per  cent  of  the  canners  of  that  State.  He  spoke  for  the  canners  of  Caitfornia 
and  nrged  that  the  decree  be  not  modified,  as  it  would  mean  the  reoitrance  of 
tlie  five  big  packers  into  the  canning  business  and  would  be  most  disastrous  to 
the  canners.  In  addition  to  this  organization,  Mr,  Chase  represented,  by  ap- 
pointment, the  Dried  Fruit  Association  of  CaliCornia,  which  represents  over  90 
per  cent  of  the  dried-fruit  output  of  that  State.  Included  In  that  organization,  he 
said,  are  the  three  cooperative  fruit  growers'  associations— the  Raisin  Growers' 
Association,  with  a  membershipof  about  14,000;  the  Prune  and  Apricot  Growers* 
Association,  with  a  membership  of  11,000;  and  the  Peach  and  Fig  Growers'  As- 
eoclatioD,  with  a  membership,  the  exact  number  of  whom  he  was  unable  to  re- 
call: and  also  all  the  principal  Independent  fruit  packers.    His  testimony  was: 

"  The  total  membership  represented  by  these  dried-fruit  aasociattons  is  in 
tUe  neighborhood  of  35,000  grower  members.  I  think  it  is  significant  that 
practically  all  of  the  drled-fruH  interests  of  the  State  of  California  and  nearly 
all  of  the  canned-fruit  interests,  also,  object  and  protest  against  any  modifica- 
tion of  this  decree  which  would  permit  Uie  meat  packers  to  again  handle  their 
product." 

Mr.  McKinney,  secretary  of  the  California  Canners'  League,  furnished  you 
-with  statistics  and  definite  information  as  to  the  attitude  on  this  subject  of  the 
canners  and  growers,  and  showed  you  that  their  desires  and  their  Interests  re- 
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quired  tliut  the  Ave  big  packers  be  kept  out  of  tlie  biislnes  and  that  no  modifli:*- 
don  b«  made  of  tbe  decree.  Hie  cbamberB  of  commerce  of  tbe  leading  cit1e»  of 
California  also  entered  their  emphatic  protest  agalDBt  the  modification.  Yon 
can  not  doubt  from  the  evidence  that  the  overwhelming  convlcil<»i  of  the 
growers  and  canuera  of  fruita  in  California,  and  of  the  handlers  of  dr!ed  fruits 
in  California,  la  opposed  to  any  modlllcation  of  thle  decree. 

Ftnally,  Senator  Shortrldge,  of  California,  appeared  before  you.  He  read 
telegram  after  telegram,  letter  after  tetter,  together  with  a  mass  of  resolutione 
from  his  State,  protesting  against  tbe  proposed  modification  of  the  consent  de- 
cree and  pJcturlng  the  injury,  both  to  the  growers  and  the  canners,  which  would 
result  should  the  Ave  big  packers  again  be  permitted  to  handle  the  pro<1ucts 
BO  largely  produced  In  California.  You  could  not  doubt,  from  tbe  act'tude  of 
Senator  Shortrldge,  having  at  heart  the  best  Interests  of  tlie  people  of  his 
State,  his  coniictlon  that  tbe  people  of  his  State  were  opposed  to  any  modiSca- 
t!on  of  the  deciee,  and  that  the  Interests  of  the  people  of  Culifornla  would  be 
injured  by  such  n  modification. 

The  movement  for  a  modlflcatlon  of  the  decri>e,  If  it  did  not  originate  In  tht> 
offlce  of  one  of  the  Ave  big  packers,  originated  in  California.  It  was  reported 
that  the  modification  was  proposed  In  tbe  Interest  of  the  California  fruit  grow- 
ers. California  was  presented  as  tbe  State  to  be  benefited  in  largest  measure, 
Tou  have  heard  from  California.  And  you  can  not  escape  the  conviction  that 
California  Is  opposed  to  a  modification  of  the  decree,  and  that  the  producers. 
the  fruit  driers,  and  the  canners  of  that  State  view  even  the  suggestion  of  & 
modification  with  alarm.  If  California,  reported  to  be  the  State  to  receive  the 
greatest  beneflta  from  tbe  modification,  repudiates  the  suggestion  and  pro- 
teats  against  the  relnvaslon  of  the  field  by  the  big  packers,  what  advantage  can 
there  be  to  tbe  remainder  of  the  country — except  to  the  packers? 

Next  come  Messrs.  La  France  and  Slessman.  representing  the  National  Kraut 
Packers  Association.  The  former  slated  that  he  had  been  requested  to  present 
tbe  resolutions  of  tbe  national  association,  be  supposed,  because  his  relations 
with  tile  meat  packers  bad  been  pleasant.  He  was  not  present  when  the  reso- 
lutions were  passed  and  advanced  no  valid  argument  for  rdlevlng  the  packers 
from  the  decree  entered  by  their  consent. 

Mr,  Slessnian,  capable  of  Irritation  even  by  a  tone  of  the  voice,  was  quite 
earnest  as  an  advocate  of  tlie  cause  of  the  packers.  This  was  not  unnatural, 
as  a  majority  of  the  stock  In  hie  company  was  at  one  time  owned  by  Armour  k 
Co.  However,  he  advanced  no  argument  In  favor  of  the  modification,  but  de- 
voted most  of  his  time  to  a  criticism  of  tbe  resolutlona  passed  by  the  Western 
Canners  Association  objecting  to  a  modification  of  the  consent  decree. 

There  were  representatives  from  seven  small  canners  of  Maryland  and  Vir- 
ginia who  expressed  a  desire  that  tbe  decree  should  be  modified.  They  In- 
sisted that  in  1920  and  1921  the  wholesale  and  retail  grocery  merchants  had 
not  been  as  active  in  handling  their  goods  as  the?  thought  should  have  bcMi 
the  case,  and  it  was  their  belief  that  the  packers  would  have  done  more  with 
tbeir  output.  Upon  further  examination  It  was  developed  that  they  had  canned 
their  goods  from  fruits  and  vegetables  purchased  In  the  early  part  of  1920, 
paying  high  prices  for  their  raw  tomatoes,  and  they  had  not  lowered  prices  in 
the  latter  part  of  1920  and  in  1921  on  the  goods.  It  was  further  developed  that 
the  wholesale  and  retail  merchants  of  tbe  country  were  all  loaded  up  with 
canned  goods,  especially  canned  tomatoes;  that  prices  on  these  comiuoditles 
bad  fallen  and  that  it  had  been  necessary  (or  the  merchants  to  take  a  loss  in 
ord^  to  dispose  of  such  canned  goods.  It  was  also  brought  out  tliat  the  Gov- 
ernment had  a  large  supply  of  canned  goods  that  It  was  pladug  on  the  market 
at  reduced  prices.  So  that  finally  It  was  perfectly  evident  that  neither  the 
packers  nor  anybody  else  could  have  handled  the  canned  goods  of  these  seven 
canneries  at  the  prices  they  sought  to  sell,  becaose  the  market  had  dropped 
and  the  sales  were  being  made  by  tbe  mercbants  themselves  at  prices  much 
lower  than  those  which  these  sevtm  canneries  wanted  for  their  goods.  And 
this  seems  to  me  to  answer  completely  their  suggestion. 

Hr.  Morrell  brought  from  Michigan  a  complaint  that  the  removal  of  the 
packers  from  the  bnslness  of  handling  fruits  had  injured  the  fruit  growers  of 
Michigan,  because  tbe  packers  had  a  supply  of  cars,  before  they  were  removed 
from  the  business,  which  were  used  In  Michigan  for  handling  fresh  fruits,  and 
.  the  handling  of  the  fresh  and  canned  fruit  by  the  packers  was  a  substaotlal 
advantage  to  the  growers  and  canners  In  Michigan. 
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InvatisatloD  since  the  hearing  has  brought  to  me  inrormatlon  which  I  call  to 
your  attention,  and  which  I  have  sobatantlall;  In  a  letter  from  the  Fruit 
Growers'  Express.    The  coramlsslon  can  obtain  the  facte  readily. 

InveatlgatlOD  eince  the  hearing  has  brought  to  me  the  Information  that  the 
fruit  cars  handled  in  Michigan  by  the  big  packers  prior  to  the  decree  were 
purchased  by  the  Fruit  Growers'  Express  Co.,  which  Is  an  or^nlzatlon  Inde- 
riendent  of  the  railroads,  but  whose  directors  are  connected  with  the  14  eastern 
lines.  This  refrigerator  car  association  purchased  from  the  Armour  Interests 
in  May,  1920,  4,280  refrigerator  ears.  In  addition,  they  purchased  1,000  re- 
frigerator cars  from  the  Chicago  &  Eastern  IlUnolB  Railroad.  These  facts  are 
of  record  on  page  93  of  the  publication  entitled  '"Rie  Railway  Equipment 
Register."  Those  facts  we  get  from  that  publication.  I  have  been  advised 
that  the  Fruit  Growers'  Express  Co.  has  continued  the  refrigerator  service 
which  the  Armour  interests  had  previously  performed,  and.  in  fact,  have  taken 
over  practically  all  of  the  old  organization.  The  traffic  mar  in  the  State  of 
Michigan,  who  served  the  Armours'  Fruit  Growers  Express  for  15  years,  now 
holds  the  same  position  with  the  new  organization.  Indeed,  the  Armour  com- 
pany did  this  business  under  the  narne  of  the  Fruit  Growers'  Express  (Inc.). 
First  It  was  the  Fruit  Growers'  Express  (Inc.),  and  now  it  Is  the  Fnilt 
Growers'  Express  Co.  The  same  kind  of  contracts  are  made  with  the  railroads. 
'This  new  organization  has  tak^i  over  not  only  the  refrigerator  cars  but  the 
icing  stations,  as  well,  of  Armour  &  Co. 

I  am  further  advised  that  during  the  season  of  1920  the  Fruit  Growers' 
Express  Co.  handled  S.SOO  carloads  out  of  Michigan.  This  is  one-third  more 
than  had  been  handled  In  any  one  season  since  IBll  by  the  Armour  Fruit 
Growers'  Express. 

With  the  fruit  crop  estimated  at  about  25  per  cent  of  normal  in  the  season 
of  1921,  the  Fruit  Growers'  Express  Co.  hauled  more  than  4,300  refrigerator 
carloads  out  of  Michigan,  and  I  am  advised  that  at  no  time  during  the  past 
season  was  there  any  shortage  of  refrigerator  cars  which  they  were  offering  in 
that  territory.    This  Information  I  get  from  the  Fruit  Growers'  Express  Itself. 

It  is  said  that  this  new  company  was  congratulated  by  the  farm  bureau  of 
Michigan  for  its  excellent  service  during  the  season  of  1920. 

In  a  letter  dated  January  5,  1922,  Mr.  E.  J.  Roth,  general  manager  of  the 
Fruit  Growers'  Express  Co.,  advises  that  as  to  the  carloads  of  perishable 
fruits  and  vegetables  handled  out  of  Michigan  In  oars  supplied  by  the  Fruit 
Growers'  Express  (Inc.)  prior  to  May  1.  1920,  and  by  the  Fruit  Growers'  Ex- 
press Co.  (the  new  company)  subaequnit  to  that  date,  the  figures  from  1911  to 
date  as  are  follows: 

"    "  ■  *  Carloads. 

1918 2. 086 

1919 5, 058 

1920  (the  first  year  that  the  new 
company  operated  Bucceedlng 

Armour  &  Co.'s  company) 8,869 

1921 4,322 

These  facts  mentioned  above  are  within  your  reach  and  are  subiect  to  your 
inveatlgatlon,  and  from  them  It  wonld  certainly  appear  that  Mr.  Morrill  is 
mistaken  when  be  claims  that  the  Michigan  fruit  growers  have  In  any  way  suf- 
fered from  the  removal  of  the  big  packers  from  the  business  of  handling  fruits. 

As  against  Mr.  Morrill's  view  upon  this  subject,  Mr.  Roach  appeared  before 
yonr  committee  and  Insisted  that  the  interests  of  the  cannera  and  fruit  growers 
of  Michigan  required  the  retention  of  the  consent  decree  In  Its  prpsent  form. 

I  have  fairly  reviewed  the  only  evidence  presented  to  you  as  a  reason  for 
action  by  the  Department  of  Justice  favorable  to  the  packers.  If  there  had  been 
nothing  before  you  but  the  statement  made  by  tliose  who  favored  the  modifica- 
tion of  the  decree,  the  Department  of  Justice  could  not  afford  to  act  in  this 
matter  and  align  the  Government  on  the  side  of  further  packer  domination  of 
the  food  Bum)ly  of  the  Natlwi.  But  this  feeble  evidence  presented  in  favor  of  a 
modification  of  the  decree  was  overwhelmingly  answered  by  those  opposed  to  It. 

I  have  called  yonr  attention  to  the  reply  from  Caltfontia  voiced  by  90  per  cent 
of  the  canning  industry,  by  90  per  cent  of  the  dried-fruit  Indnatry,  by  the 
chambers  of  commerce,  and  by  those  speaking  for  an  overwhelming  majority 
of  the  fruit  growers.  This  evidence  places  the  Interests  of  the  greatest  fruit 
growing  State  In  the  Union  seriously  In  Jeopardy  If  the  decree  should  be 
modified. 
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I  have  ghon-n  tlie  feeblenesa  of  the  statement  from  the  sauerkraut  association 
and  their  connoctlon  with  Armour  &  Cu.  I  huve  shown  how  unsouud  wad  the 
view  of  the  small  ciinners  of  Virginia  and  Mnryland.  I  have  called  your  atteo- 
tlon  to  the  fact  tliat  Mlchisan  received  more  service  from  refrigerator  anil 
frutt  cars  since  the  packers  were  divorced  from  the  unrelated  lines  than  the 
State  received  prior  to  that  time. 

On  the  other  hand,  yon  have  oppoelni;  the  modiflcation  of  the  decree  rein^ 
sentatlves  of  the  following  oreanlzatlons  appearing  before  you  and  entering 
their  earnest  protest  against  a  return  to  the  old  order  of  thiols: 

Canners'  League  of  California  (90  per  cent  of  the  canners  of  California). 

Dried  Fruit  Association  of  California  (99  per  cent  of  dried  fruit  output). 

Western  Canners'  Association. 

Dried  Fruit  A,ssoctation  of  New  York, 

W,  R.  Roach  &.  Co.  (representing  4.000  Michigan  growers). 

Rice  Millers'  Association. 

People's  Reconstruction  League  (comprising  20  farmer  and  labor  organizii- 
tious). 

National  Consumers'  League  (represented  by  Miss  Eelley,  40,000  consumers). 

National   Eetuit  Grocers'   Assocliition    (retail   gmcers   number   400,000). 

National  Chain  Stores'  Association  of  the  Uuited  States  {35  companies,  50,- 
000  stores). 

National  Coffee  Roasters'  Association. 

National  Retail  Tea  and  Coffee  Merchants'  Association. 

National   Food  Brokers'  Association. 

H.  O.  Cereal  Co. 

Cocoa  and  Chocolate  Manufacturers'  Association. 

National  Wholesale  Grocers'  Association  (numbering  o 

Southern  Wholesale  Grocers'  Association  (uumbering  o 

Grocers  and  Importers'  Exchange  of  Philadelphia. 

Wholesale  Grocers'  Sales  Co.,  of  Philadelphia. 

Ohio  Wholesale  Grocers'  Association. 

Illinois  Wholesale  Grocers'  Association. 

Michigan  Wholesale  Grocers'  Association. 

Arkansas  Wholesale  Grocers'  Association. 

Wholesale  Grocers  of  Vermont  . 

St.  Louis  Wholesale  Grocers'  Association. 

Boston  Wholesale  Grocers'  Assodatton. 

lowa-Nebraaka-Mlnnesota  Wholesale  Grocers'  Association. 

New  England  Executive  Association  of  Wholesale  Grocers. 

Federal  Trade  Commission. 

Of  course,  all  of  these  parties  have  CiJnie  before  you  as  the  representatives  iif 
their  own  Interests.  But  their  interests  are  so  varied  and  so  far-reaching  that 
they  represent  an  enormous  number  of  people.  The  evidence  before  you,  how- 
ever, does  not  stop  here.  You  have  the  evidence  of  the  Federal  Trade  Com^ 
mission.  You  have  their  five  volumes  of  evidence,  and  you  have  the  chairman 
of  this  commission  coming  before  you  to  protest  against  a  modification  of  the 
decree.  The  Federal  Trade  Commission  appears  as  the  representative  of  u 
branch  of  the  Government  created  to  Investigate  questions  of  this  character 
with  DO  interest  except  that  of  the  public  good. 

Tou  have  also  the  following  expressions  from  two  members  of  the  President's 
Cabinet :  Senator  Weeks,  now  Secretary  of  War,  wrote  Senator  Kenyon  in  De- 
cember, 1919,  in  part  as  follows; 

"As  I  see  it  they  (the  inckers)  ere  gradually  reaching  out  and  either  tem- 
porarily or  permanently  cootrolllng  other  food  products. 

"  I  am  told,  for  example,  that  the  Cudahys  are  building  enormous  canning 
factories  In  the  Hawaiian  Islands  and  purpose  controlilng  the  canned  pine- 
apple Industry,  which  is  a  verj-  important  one  there,  as  you  know.  I  do  not 
thU)k  that  that  kind  of  activity  should  go  on.  It  would  be  unthinkable  and 
certainly  unbearable  to  permit  a  half  dozen  men  or  ahalf  dozen  firms  to  obtain 
control  of  the  food  supply  of  this  country,  even  assuming  that  it  would,  on  the 
whole,  be  eflicieutiy  managed.     +     •     * 

"If  you  could  work  out  a  solution  of  this  dltliculty  which  would  divorce  the 
packers  from  handling  of  any  food  products  not  related  to  the  legitimate  pack 
log  Industry  my  Impression  is  that  you  wohI<I  leave  that  part  of  the  high  cost 
of  living  problem  In  the  best  possible  shape." 
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Again,  in  a  letter  to  the  President,  dated  September  11,  1918,  Mr.  Hoover, 
now  Secretary  of  Commerce,  referred  to  the  packer  activities  as  follows : 

"  I  scarcely  need  to  repeat  the  views  which  I  expressed  to  you  nearly  a  year 
ago  tliat  tiiere  Is  here  a  growing  and  danger  doralnatitm  of  the  haDttling  of  the 
Nation's  foodstuKs. 

"  Through  their  practical  railway  privileges,  the  numerous  branch  establlsh- 
Dieiita,  the  elimination  of  wholesale  intermediaries,  and  with  large  banking 
nlliances,  thla  group  have  found  themselves  in  position  not  only  to  dominate 
ttje  distribution  of  interstate  animal  producta,  but  to  successfully  Invade 
many  other  lines  of  food  and  commodity  preparation  and  distribution.  Their 
excellence  of  organization,  the  standing  of  their  brands,  and  control  of  facili- 
ties now  threaten  even  further  Inroads  against  the  independent  manufacturers 
and  wholesalers  of  other  food  products.  They  now  vend  scores  of  different 
articles  and  their  constantly  increasing  list  now  approaches  a  dominating  pro- 
portion of  the  lnt«rstafe  business  In  several  different  food  lines. 

"Of  equal  importance  is  the  fact  that  their  strategic  advantage  in  marltet- 
ing  equipment,  capital,  and  organization  must  tend  to  further  increase  the  area 
«f  their  invasion  into  trades  outside  of  animal  products. 

"  The  woi'st  social  result  of  this  whole  growth  in  domination  of  trades  is 
the  undermining  of  the  initiative  and  the  equal  opportunity  of  our  people  an^ 
the  tyranny  which  neceasarlly  follows  In  the  commercial  world. 

"Another  phase  of  the  question  lies  around  the  fAct  that  I  feel  the  solution 
propounded  by  the  Trade  Commission  will  not  entirely  solve  the  problem  of  the 
Invasion  of  many  other  lines  of  food  handling  besides  animal  products.  This 
portion  of  their  business  is  more  largely  supported  by  their  larger  credits  and 
their  elimination  of  the  wholesale  grocer,  rather  than  upon  railway  privilege. 
As  to  whether  such  goods  can  be  vended  more  economically  direct  than  through 
the  wholesaler  Is  a  matter  of  much  contention.  It  seems  to  me,  however, 
that  this  whole  phase  of  absorption  of  other  food  industries  requires  consid- 
eration. It  appears  to  me  at  least  worth  thought  as  to  whether  these  aggre- 
gations should  not  be  confined  to  more  narrow  and  limited  activities — say 
those  involved  In  the  slaughter  of  animals,  the  preparation  and  marketing  of 
the  products  therefrom  alone." 

Mr.  Hoover  is  taking  the  broad  view  of  the  subject,  the  preservation  of 
independence,  the  preservation  of  the  opportunity  for  initiative,  the  preser- 
vation of  the  opportunity  that  is  to  be  left  to  the  average  man  to  do  business 
:far  himself,  as  well  as  the  independence  of  the  buyers- 

Again  I  call  your  attention  to  those  aiqpearing  In  behalf  of  modification  of 
tile  consent  degree  and  those  opposing  it.  I  just  put  them  side  by  side  that 
the  eye  might  grasp  it  as  well  as  the  mind.  It  seems  to  me  it  Is  an  Impressive 
list. 

Mr.  Smith  handed  to  the  committee  a  list  of  those  for  modlflcattou  and  those 
against  modification,  in  the  foliowing  form : 

For  modification :  California  Cooperative  Canning  Co. ;  National  Kraut  Pack- 
ems'  Association ;  certain  small  canners  from  Virginia  and  Maryland ;  three 
oyster  canners  from  Pennsylvania;  Mr.  Dallas  H,  Gray,  for  himself;  Mr. 
Morrill. 

Against  modification :  Canners'  League  of  California ;  Dried  Fruit  Asso- 
ciation of  California;  Western  Canners'  Association;  Dried  Pmit  Association 
of  New  York;  W.  R.  Roach  &  Co.  (representing  Michigan  growers)  ;  Rice 
Millers'  Association;  People's  Reconstruction  League;  National  Consumers' 
league;  National  Retail  Grocers'  Asaoclation;  National  Chain  Stores  Asso- 
ciation; National  Coffee  Roasters'  Association;  National  Retail  Tea  and 
Coffee  Merchants'  Association;  National  Food  Brokers'  Association;  H.  O. 
Cereal  Co. ;  Cocoa  and  Chocolate  Manufacturers'  Association ;  National  Whole- 
sale Grocers'  Association;  Southern  Wholesale  Grocers'  Association;  Grocers 
and  Importers'  Exchange  of  Philadelphia;  Wholesale  Grocers  Sales  Co.  of 
Philadelphia;  Ohio  Wholesale  Grocers'  Association;  Illinois  Wholesale  Gro- 
cers' Association ;  Michigan  Wholesale  Grocers'  Association ;  Arkansas  Whole- 
sale Grocers'  Association;  Wholesale  Grocers  of  Vermont;  St.  Louis  Whole- 
sale   Grocers'    Association;    Boston    Wholesale    Grocers'    Association;    lowa- 
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Nebraska -Minnesota  >MiolMale  (jruoers'  AssociutliHi ;  New  Englanil  Eiecutlra 
AsBodktlon  of  Wholeaala  Qrocere;  Fed«i-al  Trade  CodudImIod. 

The  total  ot  jmir  heartng  is  a  weak  request  for  a  modlUcai^oii  of  the  aecree 
to  allow  the  packera  to  euguge  In  haodl.og  aU  cUsaea  of  foodatuffa.  witli  an 
overwhelmiiig  protest  from  dtizws  engHKed  in  varioua  lines  ot  occnpatlou 
agaiuat  the  modlticatlon,  and  with  the  dtizeng  supportMl  in  tlieir  <.'uiitt>iitiou  by 
the  Federal  Tra<le  (Jwuunlsalou  and  exiirewiona  from  two  uieinbt>rfi  uf  Uk 
preaent  Cabinet. 

The  Big  Five  are  now  euJolueO  fruiu  handling  t'ertaln  foods.  Wliut  would 
be  the  attitude  of  tbe  Uepariiuteot  uf  Justice  If  fou  ahuuld  recoiuiueud.  aail 
the  Attorney  General  Bbould  seek,  a  modltication  of  the  invrev  to  penult  ttw 
Big  Five  packurs  to  engage  in  the  buislaeas  of  handling  alt  clasaea  of  foodstufbl 
To  do  this  the  Departnieiit  uf  Juatlce  must  disregard  the  evldenc'e  contained 
in  the  report  of  tlie  Federal  Trade  Couimiaalou  and  the  recouuueodatlon  of 
this  arm  of  our  Government,  created  for  the  purpose,  lu  part,  of  making  Just 
such  investigations  as  it  did  make  of  the  Big  Five  meat  packers. 

If  you  should  recommeDd  and  the  Department  of  Justice  should  iidopt  this 
policy,  the  complications  Burroundtug  the  procedure  would  have  Just  begun. 
How  would  the  Attorney  General  proceed?  Would  you  have  him  move  to 
vacate  a  port. on  of  the  decree?  If  so.  he  must  also  move  to  amend  the  origi- 
nal petit. on  filed  in  the  case,  for  that  petition  shows  cause  for  all  the  ilecrw 
uccompllshea,  and  If  be  should  move  to  modify  the  present  decree  without  mov- 
ing to  amend  the  orlg.nal  petition,  he  would  he  called  on  to  sustain  a  more  far- 
reaching  injunction  against  the  B  g  Five  packers  than  that  covered  by  riw 
present  consent  decree. 

What  attitude  would  the  Department  of  Justice  occupy  if  the  Attoriiey  Gen- 
eral moved  to  strike  the  charges  of  combination  ami  monopoly  containetl  ]n  the 
petition  brought  against  the  Big  Five  jtackerB!  If  you  recommend  sudi  a 
course  you  would  have  the  DepertraMit  of  Justice  striking  the  allegations  o( 
monopoly  in  the  original  petition  and  giving  the  Big  F.ve  packers  a  cleaa 
record,  when  the  cttargea  In  the  petition  are  sustained  by  the  evidence  and 
report  of  the  Federal  Trade  Oommiseion,  and  when  you  have  heard  noth  ng  to 
contradict  their  conclusions. 

If  a  motlop  to  modify  the  decree  ever  reached  the  stage  of  taking  evklence, 
the  Department  of  Justice  would  be  confronted  by  a  long  drawn  out  ^it.  far 
the  Interveners  would,  of  course,  fight  for  the  right  to  eilat  in  buainess. 

The  consent  decree  Is,  in  efCect,  a  contract  between  the  Government  of  the 
United  States,  acting  as  trustee  for  the  public  with  a  general  interest,  and  for 
Interveners  with  a  special  Interest  and  the  packers.  Gonaent  decrees  are 
agreemmts  of  record  between  the  parties.  These'  Intfirveners  are  now  pa- 
tnltted  by  the  conrt  to  represent  their  q;eclal  Interests  and  to  qieak  for 
thmselvee.  A  consent  decree  can  not  be  modified  except  by  t^e  consent  of  the 
parties  legally  before  the  court  when  the  modification  takes  place.  These  Inter- 
veners will  never  consent. 

Now  let  me  call  your  attention  to  some  aothorltlea  upon  that  subject  con- 
tained in  the  first  brief  that  I  filed. 

In  PadBc  Railroad  Co.  v.  Ketehum  <101  TJ.  S,  289,  291;  85  L.  Ed.  9S2,  836), 
the  Supreme  Court  of  the  United  States  satd : 

"  Parties  to  a  suit  have  the  right  to  agree  to  anything  they  please  !n  ref- 
erence to  tbe  subject  matter  of  their  litigation,  and  the  court,  when  applied  to, 
will  ordinarily  grant  effect  to  their  agreement  if  It  comes  within  the  general 
scope  of  tbe  case  made  by  the  pleadings.  It  Is  within  the  power  of  the  parties 
to  this  suit  to  agree  that  a  decree  might  be  entered  for  a  sale  of  the  mortgaged 
property  without  any  specific  finding  of  the  amount  due." 

The  principle  is  stated  in  28  Cyc.  at  page  T83.  as  f<^lowfl : 

"A  court  has  power  to  open  or  vacate  a  Judgment  entered  by  consent  or 
agreement  of  parties,  on  adequate  grounds,  but  it  can  not  alter  or  correct  it, 
except  wltb  the  consent  of  all  tbe  parties  afCected  by  the  Judgment;  nor  can 
It  set  aside  such  a  Judgment  after  the  eiplratiwi  of  the  time  allowed  by  statute 
for  Instituting  proceedings  for  that  purpose." 

To  sustain  the  principle  numerous  authorities  are  cited. 

In  Danlell,  Chancery  Practice,  volume  1,  page  79  d,  the  learned  author  says: 

"After  a  decree  bas  been  made  of  such  a  kind  that  other  persons  besides  the 
parties  on  the  record  are  Interested  In  the  prosecutlmi  of  It,  neither  the  plalntiJt 
nor  defendant,  on  the  consent  of  the  others,  can  obtain  an  order  for  the  dis- 
missal of  the  bill.  Thus,  where  a  plaintiff  sues  on  behalf  of  himself  and  aU 
other  persons  of  the  same  class,  although  he  acts  on  bis  own  mere  motion,  and 
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retains  th«  absolute  dominion  of  tbe  suit  until  tlie  tlerree.  and  niay  <llsmle8 
tbe  Nil  at  hla  pleasure,  yet  after  a  decree  he  can  not  by  his  conduct  deprive 
others  of  tbe  same  class  of  the  benefit  of  a  decree  If  tlie;  think  fit  to  prose- 
cute It." 

The  court,  In  Collins  p.  Taylor's  Esecntors,  4  N.  J.  Eq.  168,  said : 

"After  decree  made  establlrtiing  right  of  le^tees  to  recover  on  a  bill  Died  by 
one  of  several  legatees,  the  complainant  can  not  after  such  decree  dismiss  his 
Mil  to  the  prejudice  of  the  other  legatees." 

Originally  the  United  States  of  America  represented  the  public  int^vsta  and 
the  special  Interests  concerned  in  this  decree.  Now.  by  the  order  of  the  court 
the  wholesale  grocers  are  looking  after  their  fecial  interests  themsdves  and 
■re  parties.  They  are  now  before  the  court.  It  takes  the  consent  of  all  the 
parties  at  interest  to  modify  this  decree.  And  If  the  Departntent  of  Jnstice 
should  make  a  motion  to  modify  this  decree  I  insist  that  it  would  be  snbject  to 
demurrer,  because  It  can  only  be  modified  In  its  essential  features  by  the  con- 
sent of  the  parties,  and  the  wholesale  merchants,  who  were  parties  in  interest 
before,  thoi^h  not  actual  parties,  parties  recognized  as  parties  in  intetest  by 
Jnstice  Stafford  In  his  decision  overruling  the  motion  to  strike  the  Southern 
Wholesale  Grocers,  for  he  said,  "Tbey  abandoned  the  pursuit  of  other  remedies 
in  reliance  on  this  decree.  The  protection  offered  them  by  this  decree  might 
have  been  scoured  in  a  proceeding  In  their  own  name  and  behalf.  The  change 
anggested  would  leave  them  in  an  embarrassing  position  In  now  seeking  to  ee- 
cnre  the  same  protection." 

J  differ  slightly  from  those  associated  with  us  now  in  that  we  Insist — and 
insisted  In  our  intervention — that  we  participated  with  the  Attorney  Oeneral  in 
the  study  of  this  question,  that  through  counsel— Wr.  Watklns — we  were  In  touch 
with  the  procedure,  and  while  not  actually  named  as  parties,  we  were  In  reality 
parlldpaling  and  parties,  being  the  beReflclaries  of  that  decree.  And  now  we 
are  sctnal  parties,  parties  in  name  as  well  as  parties  in  Interest.  We  have 
ceased  to  be  the  benefldarles  of  the  work  of  the  Department  of  Justice,  and  we 
are  speaking  for  the  special  Interest  ourselves  in  this  litigation,  and  our  con- 
sent is  essential  to  the  modiflcatlon  of  this  decree  in  any  substantial  way,  and 
any  motion  to  modify  would  meet  demurrer  upon  the  ground  that  it  can  only 
come  from  all  the  parties  at  Interest  before  the  court 

It  is  claimed  that  the  eighteenth  provision  of  the  decree  would  aathorlze 
an  application  to  modify  the  decree  to  the  eatent  of  striking  the  provision  which 
excludes  the  Big  Five  packers  from  handling  foodstuffs  unrelated  to  the 
meat  business.  We  contest  with  great  confidence  such  a  conBtmctlon  of  the 
ei^hteentli  provison  of  the  decree.    It  reads  as  follows: 

"Eighteenth.  That  Jurisdiction  of  the  case  be,  and  is  hereby,,  retained  by 
this  court  for  the  purpose  of  taking  such  other  action  or  adding  at  the  foot  of 
(his  decree  such  other  relief,  if  any.  as  may  become  necessary  or  appropriate 
for  the  carrying  out  and  enforcement  of  this  decree  and  for  the  purpose  of  en- 
tertaining at  any  time  hereafter  any  application  which  the  parties  may  make 
with  respect  to  this  decree." 

Now  1  understand  it  has  been  suggested  that  this  clause,  "entertaining  at 
any  time  hereafter  any  application  which  the  parties  may  make  with  respect 
to  this  decree,"  covers  an  application  to  strike  the  substance  of  the  decree. 
Such  a  constmction  is  ^irly  inConristent  with  the  entire  language  used.  If 
It  means  that,  the  packers  could  move  to  strike  their  own  consent.  And  yet 
the  courts  hold  without  variation  ttiat  a  consent  decree  Is  binding  and  can  only 
be  modified  upon  the  consent  of  all  the  parties.  Such  a  construction  is  incon- 
sistent ^vlth  the  balance  of  tbe  language,  for  the  language  says  "  taking  such 
other  action  or  adding  at  the  foot  of  this  decree  such  other  relief,  if  any,  as 
may  become  necessary  or  appropriate  for  the  carrying  ont  and  enforcemoit  of 
this  decree." 

I^  the  meaning  were  to  be  given  to  the  last  claune  Of  this  paragraph  which 
has  been  urged,  then  there  isn't  any  use  for  any  other  language  in  it.  If  it 
means  that  anybody  party  to  the  decree  can  move  for  anything  they  want,  why 
put  this  other  language  In  it?  It  covered  everything.  The  language  must  be 
taken  as  a  whole.  It  must  be  taken  in  connection  with  the  fact  that  a  consent 
decrpe  requires  the  consent  of  all  to  modify  It.  And  therefore,  construed  as  a 
whole,  and  construed  in  recognition  of  that  principle  of  law,  this  clause  simply 
means  such  measures  Incident  to  the  enforcement  of  the  decree,  and  no  othc 
possible  Interpretation  could  be  put  upon  It: 

It  is  inconceivable  that  the  parties  reserved  the  right  to  move  to  vacate  the 
vubstance  of  the  decree.    Tbe  Big  Five  could  not  have  made  the  motion,  for 
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their  consent  to  tlie  decree  bound  theni.  No  one  can  believe  for  a  moment  tbat 
the  D^artment  ol  Justice  at  that  time  meant  to  reserve  tlie  rlgtit  to  modify 
the  subataDce  of  tfals  decree-  Tbe  statements  of  tbe  Attorney  General  before 
Hhe  Senate  ComniUtee  on  AgclcultQre  show  concluslTely  that  he  regarded  the 
substance  of  the  decree  as  a  final  determination  of  the  poltdee  therein  fised. 
and  especially  he  regarded  It  as  finally  excluding  the  Big  Five  from  handllns 
unrelated  roodstufCB. 

If  that  clause  were  extended  as  It  has  been  suggested,  then  the  Big  Five 
tbemselves  could  move  to  vacate.  The  decree  can  not  l>e  vacated  in  its 
substance  except  by  the  consent  of  all  of  the  parties.  Thnt  1b  the  establislied 
rule  of  law  witli  reference  to  consent  decree.  So  that  this  paragraph  IS  does 
not  extend  to  the  substance  of  the  decree  but  to  those  lueusures  incident  to  Its 
enforcement  and  incident  to  Its  perfection  as  might  be  retgulred  or  suggested 
from  time  to  time. 

Yon  must  construe  this  eighteenth  provision  of  the  decree  In  the  light  of  all 
of  its  language,  and  In  the  light  of  the  surrounding  circumstances,  and  so  con- 
struing It,  I  confidently  reiy  upon  a  refusal  by  the  court  to  entertain  a  motion 
to  modify  the  substance  of  this  decree.  The  Attorney  General  would  fail  if  he 
made  the  motion,  because,  as  a  matter  of  law,  the  decree  Is  conclusive  as  to 
its  substance.  If  he  passed  this  ungunaountable  obstacle,  he  would  then  be 
confronted  by  the  evidence,  and,  after  vast  expenditure  of  public  money  io- 
ctdent  to  the  expense  of  the  trial,  he  would  fall,  for  the  facts  contained  In  the 
r^Ktrt  of  the  Federal  Trade  Commission  justify  and  require,  not  only  this 
decree,  bat.  If  changed,  a  still  further  restraint  against  the  five  big  packers. 

There  is  only  one  road  by  which  the  removal  of  this  decree  can  be  reached. 
That  is  simple  and  clear.  If  the  Attorney  General  and  the  administration  de- 
sire to  put  the  five  big  packers  back  Into  the  business  of  handling  all  lines 
of  goods  they  should  recommend  Congress  to  pass  legislation  declaring  from 
and  after  Its  passage  the  Big  Five  packers  shall  have  the  right  to  handle  all 
lines  of  food  stuffs.  The  advantage  of  sueli  a  course  would  be  clear.  The  sntf- 
Ject  would  be  brou^t  Iwfore  the  people  for  public  discussion,  and  the  future 
policy  of  our  Government  upon  this  question,  if  it  is  to  be  changed  from  the 
Sherman  Antitrust  Act  and  the  Clayton  Act,  will  receive  public  consideration 
and  action  by  the  legislative  branch  of  the  Government. 

This  Is  espeelaUy  appropriate  In  view  of  the  fact  that  this  decree  was  he- 
fore  committees  of  Congress  at  the  time  the  packers'  control  bill  was  passed. 
No  suggestion  at  that  time  came  from  any  Congressman  that  the  consent  decree 
was  unwise  or  Improvldently  passed,  except  that  the  occasional  suggestion  was 
made  that  It  should  have  gone  farther.  On  the  contrary,  so  fsr  as  it  went,  it 
met  universal  approval.  It  has,  in  effect,  been  Indorsed  by  Congress  through 
the  failure  of  objection  In  connection  with  the  passage  of  the  packers'  control 
bill. 

My  suggestion  is.  that  If  you  believe  the  packers  should  be  permitted  to  handle 
alt  lines  of  foodstuffs,  that  you  recommend  legislation  on  this  subject,  giving 
them  such  authority.  Seriously,  gentlemen  of  the  commission,  do  you  believe 
such  a  measure  would  find  a  Congressman  or  Senator  who  would  offer  it  or  sup- 
port it?  And.  if  so,  do  you  believe  a  dozen  in  either  House  could  be  found  who 
would  approve  it?  With  the  utmost  confidence.  I  assert  that  an  overwhelming 
majority  in  both  branches  would  oppose  suchactlon.  And  if  this  Is  true,  even 
though  the  legal  obstacles  which  I  have  presented  were  not  in  the  way  of  suc- 
cess on  the  part  of  the  Department  of  Justice  If  the  Attorney  General  moved  to 
vacBte  the  portion  of  the  decree 'which  restrained  the  five  big  packers  from 
handling  foodstuffs  unrelated  to  meats,  would  It  not  be  a  mistake  almost  amount- 
ing to  a  tragedy  for  the  Department  of  Justice  to  engage  in  such  an  effort? 

I  have  great  regard  for  the  Attorney  General,  and  I  am  not  so  much  a  partisnn 
In  politics  as  to  desire  to  see  him  embarrassed  by  such  an  effort. 

I  thank  you,  gentlemen. 

The  Chairmah.  Gentlemen,  it  is  now  12.30.  I  think  we  should  adjourn  for 
luncheon.    We  will  reconvene  here  at  1,30. 

(Thereupon,  at  12.30  o'clock  p.  m.,  a  recess  was  taken  until  1.30  p  .m.  of  the 
same  day,  Thursday,  January  12, 1922,) 

AFTER  BE^TESS. 

The  committee  resumed  its  session  at  1.30  o'clock  p,  m.,  pursuant  to  the  takiiis 
of  recess. 
The  Chaibmah.  Gentlemen,  let  us  proceed  with  the  argument. 
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Mr.  Watkins.  do  you  wish  to  follow  the  Senator? 

Mr.  Watkins.  Yes ;  J  should  like  to  make  a  short  statement. 

The  Chaiemah,  You  may  proceed. 


Mr.  Watejns.  Gentlemen,  !t  shall  not  be  my  purpose  to  go  Into  any  details 
In  the  discussion  of  the  evidence  of  the  case,  for  two  reasons :  First,  I  have  not 
heard  it ;  and,  second.  It  seems  to  me  that  this  case  rests  on  fundamental  prin- 
ciples that  are  not  very  much  affected  hy  the  testimony  that  has  been  presented 
to  you  gentlemen. 

The  original  decree  resulted  from  complaints  made  primarily  by  wholesale 
grocers.  After  those  complaints  were  made  the  President  directed  the  Federal 
Trade  Commission  to  institute  an  investlgatloD,  which  having  been  had,  was 
referred  to  the  Department  of  Justice,  and  that  department  continued  the  Investl- 
jiatlon  and  determined  Its  course.  It  had  determined,  and  was  proceeding  with 
that  determination,  that  criminal  indictments  ought  to  be  obtained.  Proceedings 
were  begun  In  Chicago  and  in  New  York.  Pending  those  proceedings,  the  propo- 
sition for  tills  consent  decree  was  made.  The  defendants,  in  making  that  propo- 
sition and  In  agreeing  to  the  decree  that  was  entered,  must  have  had  in  their 
minds  one  of  two  things :  Either  these  gentlemen,  the  defendants  In  the  original 
decree,  sought  to  escape  what  would  be  a  worse  fate,  or  they  believed  that  they 
were  guilty  of  some  practices  that  were  not  economic. 

They  did,  in  my  opinion,  escape  a  worse  fate.  They  certainly  escaped  prose- 
cution, and  probably  escaped  suits  for  dissolution.  Having  escaped  these  worse 
things.  It  Is  both  unlawful  and  dishonest  for  them  now  to  attempt  to  erade 
tlie  thing  that  they  agreed  to  in  order  to  make  that  escape. 

So,  after  they  consented  to  the  decree  for  that  purpose,  they  are  estopped  in 
law  and  in  equity  and  in  Justice  and  in  fact  from  consenting  to  or  obtaining  or 
accepting  any  modification  of  the  decree. 

We  might  assume  that  they  consented  to  the  decree  because  they  were  con- 
vinced that  their  practices  were  wrong.  If  they  were  wrong  then,  they  are 
wrong  now.  At  K'aat  their  consent  goes  vei-y  far  toward  establishing  the  propo- 
sition that  their  practices  were  wrong. 

Presumably,  if  their  practices  had  been  lawful  and  Just  and  economic,  they 
would  have  insisted  upon  continuing.  And  while  they  do  not  admit  the  facta 
of  the  allegations  of  the  original  petition  filed  by  the  Government,  they  did 
consent  to  the  decree.  That  Is  one  fact  indisputable,  and  it  seems  to  me  of 
considerable  force,  which  should  affect  the  judgment  of  this  committee  In  deter- 
mining whether  or  not  yon  would  attempt  to  modify  the  decree. 

Speaking  broadly,  and  without  attempting  to  go  Into  the  details  of  the  evi- 
dence, the  persons  who  come  here  seeking  this  modification  might  be  placed  in 
one  or  two  classes :  The  first  class.  It  seems  to  me,  I  am  Justified  In  saying  here 
are  but  the  repi-esentatlves  of  Aniiour  &  Co.  It  is  the  hand  of  Jacob,  but  the 
voice  of  Bsau.  They  are  directly  and  personally  interested,  and  that  fact 
should  be  considered  In  determining  their  contentions.  The  second  class,  as- 
suming that  they  are  not  affected  by  any  definite  Interest — and  there  Is  no 
liroof  that  tliey  are,  and  no  proof  that  they  are  not — come  here  under  a  mis- 
take of  logic. 

These  gentlemen  found  shortly  after  this  decree  was  entered  that  they  had 
less  distribution  than  tbey  had  had  theretofore,  and  they  fell  Into  the  common 
fallacy  that  the  thing  that  occurred  after  some  other  thing  Is  the  result  of 
that  thing.  They  saw  no  further  than  that  fact.  They  saw  the  decree,  and 
subsequently  they  saw  a  lesser  distribution,  and  they  thought  the  lesser  dis- 
tribution was  the  result  of  the  decree. 

But  you  all  know  that  there  are  other  causes,  independent  of  the  decree, 
directly  resulting  in  this  lesser  distribution.  The  decree  had  absolutely  noth- 
iDg  to  do  with  It  Prices  fell.  Canners  and  producers  generally  hesitated  as 
long  as  they  could  before  they  met  the  lower  prices.  The  public  was  suffering. 
There  was  less  money  for  the  purpose  of  buying  things.  There  was  a  buyers' 
strike.  That  was  one  of  the  causes.  And  another  cause  was  the  character  of 
contracts  that  these  gentlemen  who,  when  it  was  a  sellers'  market,  exacted. 
They  required  the  buyers  to  sign  a  contract,  what  is  known  as  the  fair-and- 
open  price  contract.  The  buyers  did  not  know  what  they  were  to  pay  for  the 
goods. 

Judge  HAiNEm.  Who  do  you  mean  by  "they"? 
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Mr.  Watkinb.  The  runners,  who  mue  here  askinR  for  this  uodiflcation ; 
ttioHe  In  Virginia  and  Maryland  and  tliat  t^laas  o(  genUeaiHi.  Those  are  tbe 
cneH,  that  is  the  class,  that  I  say  assumed  that  the  decree  was  tbe  cause  of 
rheir  troubles,  and  that  they  were  acting  on  a  mistaken  logic. 

Now,  these  ft^ntlemm  exacted  tbe  fair-open  price  cOTtraet.  It  is  not  a  fair 
contract,  Wlieo  the  niurket  Is  a  sellers'  market,  the  buyer  has  to  take  anything 
he  can  Ket.  They  slfrnwl  that  kind  of  a  contract.  There  was  also  exacted  what 
«-fl8  known  AH  the  ».  A.  V.  contract  which  meant  a  contract  subject  to  approral. 
It  meant  iiothtun:  It  wus  reall.v  not  a  ointract :  It  was  merely  an  option.  That 
wan  aniither  ftimi  of  contrail.  They  had  also  a  coiitrnct.  what  was  known  as 
the  pro  rata  contract.  For  luHtance,  yiiu  bought  1,000  cases  of  goods.  The 
ninncr  sold  niiiny  times  more  Ihnn  he  would  ordinarily  produce,  because  he 
knew  tliat  he  would  uever  deliver,  and  would  not  have  to  deliver,  niid  in  the 
end  the  buyer  got  a  prorate.  They  took  the  buyers'  orders  and  prorated  thcin 
with  all  their  ordww,  and  delivered  simply  a  percentage.  Xatui-ally,  when  the 
nuirkel  chiinKetl  and  he<-nnie  u  bujecs'  mtirket.  the  buyei-s  would  not  gign  that 
sort  of  i-ontract. 

And  tbat  became  a.  cause  of  complaint,  and  hidlcated  sometblng  was  wrong, 
and  they  ascribed  Improperly  to  this  decree. 

So  If  these  gentlemen  had  understood  the  matter  they  would  not  be  here 
asking  for  a  modification  of  this  decree.  In  fact,  most  of  them,  as  is  shown 
by  the  record  and  as  Is  shown  by  the  comprehensive  argument  of  Senator  Smith, 
are  convinced  the  decree  bad  nothing  to  do  with  it,  and  that  it  should  remain 
as  it  is. 

I  shall  not  go  eery  deeply  into  the  legal  questions  here,  but  I  do  want  to  make 
a  remark  or  two  about  the  right  of  the  court  to  modify  this  decree. 

In  order  properly  to  eonatrue  paragraph  18  of  the  decree,  the  history  of  that 
decree  should  be  considered  somewhat,  and  the  history  la  apparent  from  the 
record.  I  presume  Mr.  Galloway  was  familiar  with  it  at  the  time.  The  state- 
ment of  the  Attorney  General  before  tbe  Senate  committee,  and  the  petition 
Itself,  shows  that  there  was  an  effort  to  broaden  the  decree.  The  dairy-products 
m^i,  and  the  cheese  meu  eq)eclally,  were  very  much  interested  in  being  In- 
cluded In  tbe  decree.  I  had  some  personal  knowledge  of  what  was  going  on. 
I  appeared  at  the  request  of  the  cheese  men  and  suggested  that  they  be  in- 
cluded. I  never  felt  very  strongly  that  they  were  as  much  entitled  to  be  In- 
cluded as  some  other  matters  were  oitltled  to  be  Included,  because  they  were 
representing  somewhat  perishable  products.  But  they  were  insistent  upon 
Iwlng  Included  In  the  decree. 

Mr.  Attorney  General  Palmer  in  his  testimony  before  tbe  Senate  committee 
mentioned  that  fact,  end  he  himself  expressed  some  doubt  about  their  right 
to  be  Included  In  the  decree,  and  It  was  Qnally  determined  that  they  should 
not  be  Included.  But  Mr.  Attorney  General  Palmer  told  the  Senate  committee 
that  while  they  were  not  Included,  and  these  gentlemen  were  not  entitled  to  be 
Included  in  ttie  decree,  it  was  left  open  for  them.  That  Is  why  paragraidi  18 
was  put  In  the  decree.  And  It  la  apparent  that  was  the  reason  paragraph  18 
was  put  in  the  decree,  and  in  construing  the  paragraph  those  facta  should  be 
considered. 

"  That  Jurisdiction  of  this  cause  be,  and  is  hereby,  retained  "— 

For  what  cause — 
"  be  retained  by  this  court  for  the  purpose  of  taking  such  other  action  or  add- 
Ing  at  the  foot  of  this  decree  such  other  relief,  if  any,  as  may  be  necessary  or 
appropriate  for  the  carrying  out  and  enforcement  of  this  decree,"  etc. 

Those  of  us  who  are  familiar  with  equity  practice  know  the  custom  of  adding 
at  the  foot  of  the  decree  in  equity  cases.  In  equity  decrees  yon  may  add  such 
things  as  may  be  necessary  to  carry  out  the  general  purposes  of  the  decree.  But 
In  all  the  practice  I  have  had  in  chancery  matters  and  in  studying  chancerv 
practice,  and  such  works  as  Daniels'  Chancery  Practice,  I  have  never  seen  any- 
thing added  at  the  foot  of  a  decree  which  limited  the  decree;  It  Is  merely  some 
purpose  to  extend  or  carry  out  or  enforce  the  decree  that  may  be  added  at  the 
foot.     So  the  language  ta  very  clear. 

Now,  what  does  thls'last  language  mean?  "For  the  purpose  of  entertainlDg 
at  any  time  hereafter  any  application  which  tlie  parties  may  make  with  respect 
to  this  decree." 

If  that  language  were  put  Jnst  in  paragraph  18,  there  would  be  no  question 
but  that  It  Is  left  wide  open  for  anything,  but,  as  Senator  Smith  argued,  if  ii 
In  left  wide  open,  why  put  in  tbis  other  language  that  I  read  Just  before  that? 
Zou  must  construe  the  decree  as  all  law  books  say  written  documents  shall 
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be  construed.  You  mnst  tate  generic — Bui  generis  Is  the  rule  ai^lled.  So  that 
this  latN-  language  meane  the  same  genus  as  the  langaage  before;  It  does  not 
mean  something  dUIerent.  but  something  of  the  aame  kind  and  character.  So 
that  language  means  this :  That  any  party  may  at  an;  time  make  application 
In  respect  to  this  decree,  In  so  tar  as  may  be  Decessary  for  the  purpose  of 
taking  action  which  will  grant  some  other  or  additional  relief.  "Additional 
relief  "  modifies  the  whole  language  of  the  paragraph  of  the  decree.  And  the 
court  has  no  jurisdiction  in  law,  after  the  twm  has  expired  and  after  the 
date  for  an  appeal  has  expired,  to  make  any  change  nnlefls  there  la  nnivenial 
agreement,  and  as  universal  agreement  Is  not  procnrable  It  is  futile  to  attempt 
to  go  on  and  change  the  decree.  It  would  merely  result  In  a  long  and  useless 
trial  unless  the  court  sustained  a  general  demurrer. 

I  assume  that  In  determining  this  question  yoa  gentlemen  will,  as  is  natural 
and  proper,  consider  It  as  an  economic  question— a  broad  economic  questitm. 

These  gentlemen  who  have  come  here  and  made  their  arguments  can  not 
conclude  you.  because  It  Is  not  merely  a  question  of  fact,  and  you  are  going  to 
give  it  a  broad  economic  consideration.    It  seems  to  me  you  properly  should. 

I  know  there  are  some  people  who  think  a  mfddleman^a  wholesale  grocer, 
to  be  specific — Is  not  necessary.  That  is  a  matter  which  you  may  consider. 
He  has  existed  for  over  300  years.  In  England  he  hegan  as  an  exporter,  and 
the  law  against  forestalling  and  regradln^  prohibited  them,  so  far  as  local 
laws  were  concerned,  but  the  Importer  was  there  practically  what  the  wholesaler 
Is  here.  The  wholesaler  is  an  Importer.  He  Imports  from  other  States.  Eng- 
land, being  a  small  State,  he  Imported  from  Prance  and  other  cmintries,  and  he 
did  not  Import  as  much  as  the  wholesaler  of  Illinois  to-day  imports  from  Iowa 
and  STichigan.  So  the  relation  of  the  wholesaler  to  the  importer  is  quite  close. 
It  began  away  buck  In  a  small  way,  but  it  grejv  up.  It  was  a  natural  growth. 
That  system  lias  been  brought  to  this  country  and  has  existed  ever  since,  and 
the  fact  that  It  has  existed  for  300  years  and  over  clearly  indicates  that  it  has 
its  places  In  the  economy  of  this  countrj-. 

Did  you  ever  stop  to  think  that  there  Is  nothing  that  the  wholesale  grocer 
does  that  mast  not  be  done  by  somebody?  He  assembles  goods;  he  assembles 
them  from  all  quarters  of  the  earth.  He  puts  thera  In  his  warehouse.  He 
must  buy  them  sometiraee  months  or  a  year  before  they  are  needed.  That  Is 
a  service  somebody  has  to  perform.  He  credits  the  retailer.  That  Is  a  neces- 
sary service  to  the  community. 

I  cat!  illustrate  that  by  a  case  which  I  argued  the  other  day  before  the  Fed- 
eral Trade  Commissi  or— Just  a  few  days  ago.  In  Atlanta  there  are  1,800 
retailers.  They  serve  every  section  of  tbe  city.  They  are  necessary  for  the 
convenience  of  the  public,  the  chain  stores,  and  the  large  manufactorera,  who 
perform  somewhat  the  same  functions  as  the  defendants  In  this  case  perform, 
sell  to  less  than  200  of  those  groceries.  The  other  1,600  would  have  to  go 
out  of  business,  unless  the  wholesale  grocer  existed. 

So  far  as  the  wholesaler  performs  a  necessary  service  at  a  reasonable  price, 
he  has  established  the  fact  that  he  has  a  proper  method  of  distributing  the 
commodities  of  the  country.  If  he  charged  more  than  it  was  worth,  hundreds 
of  others  would  come  In  and  get  the  benefit  of  bis  prices,  and  force  the  prices 
down.  So  competition  forces  him  to  do  it  at  a  reasonable  price,  and  it  la 
necessary,  and  you  gentlemen  can  see  that  that  is  true. 

But  If  I  am  wrong  about  that,  if  the  wholesaler  had  no  place  in  the  economy 
of  this  country,  you  gentlemen  have  no  power  to  change  It.  Tou  might  think 
that  the  trosts  are  the  best  method ;  you  might  think  that  the  Government  itself 
might  distribute  this  food.  There  are  only  three  ways  in  which  It  could  he 
done ;  by  the  trusts,  or  by  the  Government  itself,  or  that  the  present  com- 
petitive methods  shall  continue. 

The  Government  Is  not  going  to  do  It ;  our  laws  prohibit  the  trusts  from  doing 
It ;  so  that  that  leaves  only  the  method  now  In  vogue.  So,  whether  you  gentle- 
men think  It  Is  proper  or  not;  you  might  be  socialists,  and  have  radical  ideas; 
you  might  think  the  Government  should  do  it.  Tou  might  think  that  the  best 
method  would  be  to  let  the  trusts  do  It,  but  until  Congress  changes  these  laws  we 
have  got  to  follow  the  present  methods.  So,  economically,  gentlemen,  there  la  a 
need  for  It,  and  you  can  not  prevent  that  the  wholesale  grocers  shall  continue 
as  they  have  been  In  the  past. 

The  testimony  In  this  case,  which,  as  I  have  already  said,  I  shall  not  attempt 
to  analyze— if  you  consider  It  as  testimony— -Is  composed  of  Interested  parties 
flitggcther  In  behalf  of  modification.    Partially,  you  may  say  that  It  Is  Interested 
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parties  nKainat  modlflcatlon.  But  there  ere  at  least  tbrce  cloasefl  of  eTideace 
agalust  the  mod tflcatloo  that  are  entirely  free  from  any  personal  Interest 

Seuator  Weeks,  before  he  became  a  member  of  the  Cabinet,  as  Senator  Smith 
ivad  to  you,  Imvinfi  given  consideratiou  to  this  question,  espressed  himself  in 
such  language  (is  amtounceil  prlnciplee,  the  application  of  which  would  prevent 
itie  modiflcntion  of  this  decree. 

Mr,  Rt'cretary  Hoo\'er  v.iis  specially  appoiuted  to  make  this  Investigation.  He 
pointed  out  In  his  report  to  the  President  the  numeroiiB  times  that  these  de- 
I'endaiits  here  had  been  couvtc-ted  under  the  antitrust  law,  and  he  pointed  out 
the  futility  of  these  convictions.  They  had  not  done  any  good.  And  th^i  he 
Koes  Into  a  discussion,  as  Senator  Smith  read  to  you,  of  the  particular  specifica- 
tions tliat  shows  tiie  unfairness  of  methods  previously  adopted  by  these  defend- 
ants. And  he  practically  reaches  the  same  conclusloa  that  the  Attorney  General 
reaches  when  he  took  this  consent  decree. 

You  hare,  in  addition  to  that,  a  most  thorough  Investigation  by  the  Federal 
Trade  Commission,  a  disinterested  party,  having  no  interest  but  to  serve  the 
public;  they  have  no  inteitst  in  it  whatever,  and  their  flndinga  fully  support 
what  had  been  said  before;  and  then  you  have  the  findings  of  the  Depart- 
ment of  Justice,  demanding  that  the  decree  be  placed  In  the  form  in  which  it  Is, 
after  it  had  made  a  full  investigation  along  its  own  lines ;  and  you  will  remem- 
ber, I  think,  that  Attorney  General  Palmer  told  the  Senate  committee  that  he 
did  not  make  any  agreement  not  to  enter  prosecutions,  but  there  was  a  tacit 
understanding  that  this  would  end  it. 

The  wliolesale  grocere,  as  Mr.  Justice  Statford  found,  have  lieen  deprived  of 
rights  because  of  this  decree.  They  can  not  get  those  rights  back.  They  ought 
to  have  the  position  that  tliey  were  placed  in  before  and  ought  to  be  held  there, 
because  by  not  doing  that  you  will  deprive  them  of  the  rights  they  had  before— 
the  right  to  sue  in  the  courts  under  the  antitrust  laws,  and  their  rlgiits  before 
the  Interstate  Commerce  Commission. 

Gentlemen,  the  decree  in  this  case  Is,  so  far  as  my  Investigation  goes,  the  onJ; 
antitrust  decree  ever  entered  in  the  United  States  that  was  effective.  Tou  have 
dissolved  the  Standard  Oil  Co.,  and  you  have  increased  the  total  value  of  its 
stock  by  100  per  cent.  You  iiave  dissolved  the  American  Tobacco  Co.,  and  th« 
public  got  no  benefit  of  it.  But  here  is  the  best  tbing  that  the  department  ever 
did  under  the  antitrust  laws,  and  to  take  from  the  public  the  benefits  that  it 
has  derived  from  this  decree  would,  in  my  opinion,  be  absolutely  wrong, 

I  shall  not  discuss  It  any  further. 

The  Chaibuan.  Mr.  Stevens,  do  you  wish  to  be  heard? 

Mr.  Stevens.  Yes,  sir. 

The  Ghaibuan.  You  may  proceed. 


Mr.  Stbvbns.  Mr.  Chairman  and  gentlemen,  one  who  has  been  born  In  New 
England,  of  Kew  England  parents,  sometimes,  even  In  these  days  when  cod 
science  does  not  always  rule,  occasionally  feels  a  twinge  of  what  we  used  to 
know  as  the  New  England  conscience, 

Now,  I  went  to  set  myself  right  with  this  committee  for  the  sake  of  that 
remnant  of  tiie  New  England  conscience  which  remains  In  me  for  any  state- 
ments made  before  this  committee  not  strictly  in  accordance  with  the  facts. 
but  which  I  thought  were  in  accordance  with  the  facts  at  the  time.  What  I 
refer  to  Is  this:  I  think  I  stated  that  there  was  no  other  packer  in  the  State 
of  Vermont  doing  business  there  but  Switf  &  Co.,  and  I  think  the  chairman 
rather  challenged  that  statement. 

The  Chairman.  I  had  information  gained  from  tills  case  in  some  way  that 
one  other  packing  company  did  about  $400,000  worth  of  business  there  la 
recent  years,  and  that  is  the  reason  I  was  so  interested  in  It. 

Mr.  Stevens,  Jv'ow,  I  have  discovered  that  while  you  can  get  their  product* 
In  some  of  the  small  towns — and  they  are  all  small  towns — you  will  not  find  a 
branch  house  of  Armour  &  Co.  or  Wilson  &  Co..  except  In  the  city  of  BurlinRton. 
Now,  I  made  a  special  effort  to  find  out  about  that  when  I  went  back,  and  I  ditJ 
find  this,  that  Wilson  &  Co.  have  one  branch  house  in  the  city  of  Burlington, 
and  that  Armour  &  Co.  have  one  in  the  town  of  Woodvllle,  N.  H.,  which  is 
across  from  Wells  River,  and  that  they  occasionally  send,  by  express,  meals 
to  various  dealers  in  Vermont.     So  I  hope  you  will  accept  that  explanatlou. 
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It  does  not  really  affect  the  principle  of  the  thlnt;,  but  it  is  the  fact,  as  I  audec- 
stand  it. 

Now,  I  want  to  make  another  statement  before  I  proceed  with  the  argument, 

and  thtit  Is  to  the  effect  that  while  the  small  butclier  and  farmer  seller  of  meat 
has  practically  disappeared  in  VernioDt  in  the  larger  cities,  and  the  larger 
cities  are  Burlington,  Montpelier,  and  Kutland,  they  do  atlU  sell  meat,  but 
not  to  any  particular  extent. 

Judge  Haineb.  Mostly  Hsh,  Im't  it? 

Mr.  STEVfiNS.  Not  salt-water  ilsh.  Although  we  gave  Admiral  Dewey  to  the 
Nation,  we  do  not  have  any  port  there. 

Now,  the  shortness  of  time  which  whs  allotted  to  us,  has  prevented  me 
from  preparing  as  concise  and  as  clear  an  argument  for  this  committee  as  I 
otherwise  would  like  to  have  doue,  but  I  have  prepared  a  brief,  but  I  must  say 
that  I  have  not  gone  over  it  carefully.  I  did  not  have  time.  I  had  to  leave 
my  office  to  come  to  Washington  before  I  had  time  to  look  it  over,  and  I  find 
there  are  some  typographical  errors,  and  1  will  have  copies  made  for  the 
committee  to-day  or  to-morrow,  if  that  is  satisfactory. 

The  Chairman.  All  right. 

Mr.  Stevens.  Now,  I  shall  follow  the  example  of  Senator  Smith  and  Mr. 
Watklns  and  will  read  chiefly  what  I  shall  have  to  put  before  you,  with  a  few 
running  comments. 

The  wholesale  grocers  of  Vermont  join  all  other  opponents  to  modification 
of  the  packers'  consent  decree  who  have  been  represented  before  this  com- 
mittee, and  who  have  been  heard  in  opposition. 

I  think  I  stated  that  there  was  no  wholesale  grocers'  association  In  the 
State  of  Vermont,  but  the  wholesale  grocers  there  are  unanimous  In  opposing 
the  modification  of  this  decree,  and  speaking  through  me  as  their  attorney, 
they  base  their  opposition  on  economic  and  legal  grounds.  Now,  as  to  the 
economic  grounds,  first :  The  economists,  not  only  of  this  country,  but  of  the 
world,  are,  as  I  understand,  practically  agreed  and  unanimous  in  the  support 
of  the  economic  doctrine  which  they  call  the  Inw  of  "  diminishing  retums." 

They  have  found  that  up  to  a  certain  point  of  bigness  a  business  concern 
At  combination  ta  able  to  eliminate  a  certain  amount  of  overhead  expense,  and 
consequently  to  produce  and  distribute  merchandise  and  commodities  for 
public  consumption  at  a  less  price  than  a  smaller  competitor  can.  Now,  this 
is  an  economic  benefit  to  the  consuming  public,  and  other  things  being  equal, 
much  to  be  desired,  especially  when  it  affects  the  necessaries  of  life,  such  as 
we  have  been  discussing  at  this  hearing. 

When  that  certain  point  of  bigness  is  reached,  however,  the  returns  on  the 
capital  invested  begins  to  diminish,  and  increasingly  so  to  a  considerable  extent 
as  the  bigness  increases  and  the  zone  of  distribution  enlarges,  until  the  com- 
modity price  to  the  consumer  becomes  more  and  more  burdensome,  thus  lower- 
ing his  standard  of  living.  The  control  and  management  of  a  great  business 
must  of  necessity  be  lodged  in  the  hands  of  some  central  bnsiness  executive, 
or  board  of  eKecutives.  far  removed  from  intimate  contact  with  the  details 
of  the  business  and  the  personal  elements  thereof.  When  a  business  concern 
reaches  such  a  point,  it  ceases  desirable  economically  to  the  consuming  public 
as  the  concern  which  is  In  closer  contact  with  tlie  public  and  is  only  of  such 
size  and  financial  strength  as  to  enable  it  to  serve  the  public  with  the  highest 
degree  of  economy  and  efficiency. 

It  was  shown  during  the  hearing  before  this  committee  by  two  able  econo- 
mists, Dr.  Duncan  and  Mr.  Durand,  that  the  great  meat  packers,  the  Big  Five, 
so  called,  practically  constitute  one  enormous  and  over-shadowing  business 
entity  and  have  reached  and  passed  the  point  of  diminishing  returns,  and  are 
no  longer  able  to  compete  in  a  fair  field  and  on  equal  terms  with  certain  of  the 
Independent  packers.  This  is  a  matter  of  almost  universal  belief  and  is  no 
evidence  in  the  economic  world  as  to  be  a  proper  fact  for  judical  notice  by  this 
committer  Statistics  read  into  the  record  by  Mr.  Durand,  of  the  Federal  Trade 
Commission,  show  that  the  gross  and  net  profits  earned  b.v  certain  independent 
packets  In  active  competition  with  the  Big  Five  are  larger  than  that  of  the 
Big  Five  for  the  same  period  of  time,  thus  warranting  the  deduction  that  they 
are  more  efficient  and  more  economical  as  purveyors  of  meats  and  meat  pro<l- 
octs  than  the  Big  Five. 

This  illustrates  what  I  understand  to  be,  from  the  economists'  standpoint, 
the  law  of  diminishing  returns.  There  are  econotnlsts  present  lieiv,  and  if  I 
urn  wrong  I  wish  to  be  corrected. 
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Now,  as  to  the  monopolistic  tcDdencl^s  of  the  big  meat  packers.  MopopoUes, 
partlcolarlf  of  articles  of  mercbandlse  necessary  to  sustain  life,  have  never 
been  regarded  as  economically  benefldal  to  rbe  consumer.  In  the  very  earl; 
times  the  Roman  senate  turned  ov»  to  offldals  appointed  for  the  purpose  the 
control  of  the  sale  of  salt,  a  common  commodltr  even  In  those  days.  From  this 
developed  the  custom  of  granting  nuuiopollea  of  various  kinds  to  the  highest 
bidder. 

During  the  reign  of  Queen  Elizabeth  many  of  the  commonest  necessaries  of 
life  were  controlled  by  monopolies  granted  freely  by  her.  She  attempted  to 
Justify  the  granting  of  these  mouopoUes  on  the  ground  that  some  public  benefit 
would  ensue  therefrom.  For  instance,  In  granting  a  monopoly  to  sell  playing 
cards,  she  said  that,  because  so  many  able-bodied  men  who  might  follow  the 
plow  were  engaged  In  the  art  of  making  cards,  It  would  be  for  the  public  good 
to  place  this  business  In  the  hands  of  a  monopoly.  So  that  from  very  early 
times,  long  before  the  history  of  American  monopolies,  at  least,  it  became 
customary  to  excuse  monopolies  on  the  ground  that  they  are  beneficial  to  the 
public.  But  these  early  monopolies  were  hateful  to  the  consumers  and  caused 
angry  debates  and  much  misery.  Finally,  during  the  reign  of  Jamea  I,  the 
Statute  of  Monopolies  was  passed,  making  all  monopolies  illegal,  except  new 
manufactures  or  Inventions.  This  act  was  strictly  enforced,  and  the  evils 
arising  from  monopolies  were  finally  stamped  out,  in  England. 

In  this  country  the  history  of  monopolies  Is  not  a  long  one.  Previous  to  1890 
the  growth  of  large  corporations  with  monopolistic  tendencies  had  caused  sodk 
of  the  States  to  pass  antitrust  laws. 

In  1890,  after  it  was  found  that  the  States  were  not  succeeding  very  well  in 
dealing  with  the  so-called  trusts,  public  sentiment  farced  the  enactment  by 
Congress  of  the  Sherman  Antitrust  Act,  which  made  every  contract  in  restramt 
of  trade  or  commerce  among  the  several  States,  or  with  foreign  nations,  ill^al 
and  criminal. 

In  the  Addyston  Pipe  Tnist  case  (175  il.  S.  211)  this  act  was  construed  to 
apply  to  unlawful  combinations  of  manufacturers  to  divide  the  territory  and 
regulate  prices.  In  1903  tlie  Bureau  of  Corporations  was  established.  Th^i 
followed  the  Clayton  Act.  Finally  the  Federal  Trade  Commission  was  created 
to  displace  the  Bureau  of  Corporations. 

The  Federal  Trade  Commission,  at  the  request. and  direction  of  the  President, 
made  an  Investigation  of  the  meat-packing  industry,  and  filed  its  report  thereon, 
as  has  already  been  stated  by  Senator  Smith  and  Mr.  Watkins,  and  as  this  com- 
mittee well  knows.  Part  2  of  their  report  contalos  an  abundance  of  convlndt^ 
evidence  of  combination  among  the  packers.  1  shall  not  refer  to  It  any  more, 
as  it  has  been  already  referred  to  in  this  discussion. 

In  part  S  they  discuss  and  show  not  only  the  monopolistic  tendencies  of 
the  Big  Five,  but  that  they  actually  control  the  meat-packing  industry  In  this 
country.  And  I  can  say  to  you  gentlem^i  from  my  own  knowledge,  they 
do  control  the  meat  distribution  in  the  State  of  Vermont. 

They  also  show  that  their  methods  of  control  are  unfair. 

The  testimony  of  Mr.  Dnrand,  representing  the  Federal  Trade  Commission, 
was  so  clear  and  so  convincing  It  hardly  seems  necessary  to  do  more  tban  to 
refer  generally  to  his  testimony.  The  same  may  be  said  of  the  testimony  of 
Dr.  Duncan,  testifying  for  the  Southern  Wholesale  Grocers'  Association. 

Now,  the  testimony  of  these  gentlemen,  together  with  that  of  the  many 
others  who  appeared  here,  points  to  the  very  deSnite  and  reasonable  conclu- 
sion tiiat  on  economic  grounds  alone  the  consent  decree  ought  not,  in  the 
public  interest,  to  be  modified  as  requested. 

If  the  rules  of  procedure  usual  and  common  in  court  and  In  all  legal  hear- 
ings and  proceedings  were  to  be  followed  in  this  hearing,  then  a  motion  to 
dismiss  the  proponents'  request  or  petition  would  lie  and  would  moat  cer- 
tainly be  granted. 

So  far  as  the  record  shows,  the  proponents  are  Mr.  Vernon  Campbell,  Mr. 
Dallas  H.  Gray,  his  business  aaaociate,  and  10  others  representing  small  In- 
terests, "  other  than  the  padters."  Mr.  Roland  Morrill,  of  Michigan,  appeared 
also  as  a  proponent,  to  he  sure,  but  he  said  he  was  an  accident.  So,  barring 
accidents,  Mr.  Campbell  and  his  associates  are  the  only  proponents. 

As  a  matter  of  psycbological  Interest  it  may  be  noted  that  eight  of  those 
aaeociated  with  Mr.  Campbell  are  from  near-by  points  in  Virginia  and  Mar.v- 
tend.  within  easy  reaching  distance  from  Washington  by  telephone  and  by 
rail  or  automobile.  The  two  kraut  packers  were  from  a  distance,  but  one 
of  tbem  had  admittedly  been  61  per  cent  meat  packer,  or,  as  he  expressed  It, 
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he  woke  up  one  morning  and  found  that  Armour  owned  51  per  cent  of  the 
stock  in  his  concern. 

So  that,  by  what  seem  to  be  a  rather  legitimate  and  warranted  process  ot 
elimination.  Mr.  Campbell  looms  large  ae  the  proponrait  of  tecorda. 

The  testimony  of  leaser  proponents,  as  I  designate  them,  is,  !n  essence,  that 
there  had  l)een  a  slnmp  In  their  business  and  they  thought  it  might  t>e  due  to 
the  consent  decree.  They  appeared  to  think  that  If  the  packers  again  entered 
the  field  ot  unrelated  products,  they,  the  packers,  would"  somehow  create  a 
greater  demand  for  their  goods.  They  were  willing  to  concede  that  general  busi- 
nes.s  conditions  had  something  to  do  with  the  falling  ofE  of  their  business.  The 
canners  of  tomato^  acknowledged  that  the  Government  had  absorbed  large 
quantities  of  canned  tomatoes  during  the  war  and  had  been  putting  them  on 
ttie  market  for  resale  at  a  lower  price  than  the  canners  could  produce  them 
for.  Still  they  appeared  to  think  that  the  meat  packers  could  somehow  change 
market  conditions  and  give  them  a  good  business  at  satisfactory  profits. 

They  cliai^ed  up  the  lack  of  business  to  the  wholesale  grocers.  The  Jobbers, 
they  said,  had  conspired  against  them  and  refused  to  bay  from  them.  These 
statements  are  so  out  of  keeping  with  sound  common  sense,  so  contrary  to  human 
exi)erience,  and  so  economically  impossible  as  to  cause  one  to  search  diligently 
for  an  ex^danation.  ' 

Two  explanations  suggest  themselves.  One  Is  that  these  gentlemen  so  closely 
connect  the  short  period  of  their  feverish  prosperity,  due  to  the  war,  to  the 
great  meat  packers  as  to  cause  them  sincerely  to  believe  that  by  virtue  of 
gigantic  size  of  the  "  big  five  "  and  of  their  eaormous  financial  strength,  they 
actually  can  create  a  market  for  foodstuffs  when  the  Jobbers  are  powerless  to 
do  so. 

The  other  is  that  for  some  personal  reason,  some  real  or  fancied  grievance 
long  nurtured  and  cherished  against  the  Jobbers,  it  was  a  real  satisfaction,  to 
relieve  their  dissatisfied  minds. 

Neither  suggested  explanation  furnishes  an  economic  reason  why  the  decree 
should  be  modified  to  favor  the  packers.  If  it  were  true  that  the  "  big  five,"  by 
reason  of  their  size  and  strength,  could  create  a  market  for  foodstuffs,  it  would 
be  equally  true  that  they  could  also  destroy  the  market  they  had  created,  or 
manipulate  it  at  will  to  their  own  advantage  and  to  the  disadvantage  of  the 
producer  and  the  consumer.  For  tl:e  power  to  create  Includes  the  power  to  de- 
stroy. This  state  of  things  would  furnish  a  very  compelling  economic  reason 
why  the  decree  should  not  be  modified,  as  suggested. 

Now,  as  to  Mr.  Morrill's  testimony.  His  appearance  being  accidental,  his 
testimony  was  more  or  less  Incidental.  He  was  an  Interesting  man.  He  spoke 
zealously  and  distinctly.  His  enunciation  was  excellent.  His  loyalty  to  his 
neighbors  and  fellow  horticulturists  in  Michigan  was  commendable.  The  beart 
and  substance  of  his  statement  was  that  the  fruit  growers  of  Michigan  were 
unable  to  get  their  fruit  to  market  because,  owing  to  the  consent  decree,  they 
were  deprived  of  the  use  of  Armour  &  Co.'s  Tentilated  fruit  cars. 

Mr.  Morrill  apparently  assumed  and  believed  that  Armour  &  Co.  owned  and 
operated  most  of  the  ventilated  fruit  cars  engaged  in  transportation,  and  that 
as  a  consequence  of  their  withdrawing  these  ears  the  fruit  growers  were  left 
belpless. 

But,  after  Mr.  Morrill  had  testified  and  toward  the  end  of  the  hearing,  it 
developed  from  the  testimony  of  Mr.  nurand  of  the  Federal  Trade  Commission, 
if  my  memory  is  correct,  that  Armour  &  Co.  only  owned  seven  per  cent  of  the 
ventilated  fruit  cars  available  in  the  country.    The  railroads  owned  the  rest. 

But  asauming  that  Armour  &  Co.  owned  all  of  the  cars  before  the  consent 
decree  was  signed,  It  Is  not  to  be  supposed  ttat  these  cars  were  destroyed  by  the 
decree.  They  still  exist  and  are  capable  of  being  used  for  the  purpose  they 
were  intended  for. 

This  morning-  Senator  Smith  showed  very  definitely  that  Mr.  Morrill's  conten- 
tion was  absolutely  without  foundation. 

It  may  be  that  Armour  &  Co.,  for  some  reason  convenient  to  themselves, 
concentrated  the  7  per  cent  of  these  cars  which  they  owned  to  the  Michigan 
fruit  growers,  and  that  after  the  decree  was  Issued  this  concentration  ceased  . 
and  the  cars  were  more  widely  distributed  to  the  advantage  of  some  other  fruit 
growing  sections  of  the  country  and  the  consequent  disadvantage  of  Mr,  Mor- 
rill's neighborhood  and  that  of  his  fellow  horticulturists. 

And,  by  the  way,  Mr.  Morrill  told  me  that  he  was  a  descendant  of  es-Senator 
Morrill,  of  Vermont.    If  he  Is,  he  should  have  more  common  sense. 
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Jutlse  Hainbb.  That  1b  Kood  stock? 

Mr.  Stevena.  Oh,  yes ;  Senator  Morrill  would  know  better  than  to  take  such 
a  position  as  this.  This,  I  believe  you  will  agree,  gentlemen,  does  not  furnish 
any  eoonouilc  reason  why  the  decree  should  be  modlQcd  os  suKgcsted. 

It  la  a  rea.sonable  pre«uu)ptlou  thut  ull  of  the  cars  avallnble  and  adapted  to 
fruit  transportniion  bave  been  and  are  being  used  as  needed  and  demanded  by 
the  fruit  srowera  of  the  country,  the  puckers'  consent  decree  to  the  contrary 
notwlthstnndlng.  And  this  Is  presumed.  No  one  has  claimed  or  shown  the 
contrary.    No  one  has  dented  it. 

It  seems  needless  to  ai'tnie  the  duty  of  the  railroads  to  furnish  all  the  fmit 
traosiiortutlon  service  In  their  power  to  furnish.  And  it  Is  equally  ne«Mlless  to 
discus.^  further  Mr,  Slorrlirs  complaint  about  lack  of  fruit  cars  In  Michigan. 
He  has  not  claimed  and  has  not  shown  that  tlie  fruit  i;rowers  of  the  country 
at  large  iiave  not  had  the  full  benefit  of  all  the  fruit  transporting  cars  the 
country  atforde.  As  this  Is  his  chief  contention,  as  a  proponent  of  modification 
of  the  consent  decree  he  has  failed  Htterly  to  furnish  a  valid  economic  reason 
for  modification. 

He  did  not  assume  to  present  any  reason  other  than  economic  wliy  the  decree 
sbould  be  modltled. 

We  come  now  to  the  contentions  of  Mr.  Campbell  and  Mr.  Gray,  as  proponents. 
Mr.  Campbell  Is  a  real  proponent.  Mr.  Gray  Is  not  so  much  a  proponent  of 
modification  of  the  decree  as  he  Is  an  exponent,  or  rather  an  es-exponent  of 
the  theory  and  practice  of  direct  marketing  of  raisins. 

He  must  hare  impressed  this  ^committee,  as  he  evidently  did  oil  of  his  hear- 
ers, with  the  fact  that  he  Is  a  man  of  great  energy. 

For  many  hours  he  drew  heavily  upon  his  reservoir  of  energy  without  the 
least  Indication  of  fatigue. 

His  powers  of  endurance  are  quite  to  be  admired.  His  pertinacity  In  selling 
hli  product  to  the  consumer  and  in  meeting  and  overcoming  his  chief  adversa- 
ries, the  minions  of  the  law,  was  Interesting. 

He  was  a  vigorous  and  earnest  advocate  of  his  cause,  whatever  that  was, 
and,  according  to  his  story,  carried  oft  the  lionors. 

And  that  reminds  me  of  a  story  that  I  recently  heard  at  a  banquet  of  the 
Vermont  Bar  Association,  to  this  effect :  It  seems  that  an  Irishman  was  once 
being  ridden  on  a  rail  by  a  howling  mob,  and  while  he  was  passing  through  the 
streets  one  of  his  friends  called  out  and  said.  "  How  do  you  lliie  It,  Pat? " 
And  he  said  ,  "  Well,  If  It  wasn't  for  the  honor  I  am  enjoying,  I  would  rather 
walk," 

Now,  that  was  the  impression  that  Mr,  Gray  left  on  me — that  if  it  was  not  for 
the  honor  that  he  gathered  in  it,  he  would  rather  not  have  had  his  experience. 

He  did  not,  however,  present  a  single  economic  or  any  other  valid  reason  why 
the  consent  decree  should  be  modified.  I  fall  to  recognize  or  discover  in  Mr. 
Gray's  long  address  anything  helpful  to  any  Judicial  body  sitting  for  the  purpose 
for  which  this  committee  is  avowedly  sitting.  If  he  had  been  a  witness  in 
court  and  subject  to  the  rules  of  evidence,  an  early  objection  and  ruling  would 
either  have  assisted  him  In  starting  right  and  keeping  to  the  Issue  or  have 
saved  liim  much  time  and  effort. 

Mr.  Gray  really  eliminates  himself  as  a  proponent  herein  worthy  of  serious 
consideration  as  a  helpful  agency  in  determining  the  point  at  issue. 


We  come  finally,  gentlemen,  to  Mr.  Campbell  as  a  proponent  I  am  sorry  he 
Is  not  here.  He  is,  we  feel,  the  proponent  and  a  vigorous  one.  He  is  also 
the  chief  witness  in  favor  of  modification.  In  fact,  he  says  he  Is  the  original 
advocate  of  modification  and  the  one  most  interested.  On  page  69  of  the 
transcript  he  says :  "  We  call  to  your  attention  the  fact  that  we  have  been  con- 
tinuously and  vigorously  protesting  since  May,  1920,  against  the  operation  of 
this  decree."  He  represents  the  California  Cooperative  Canneries  as  vice  presi- 
dent and  general  manager.  (Transcript,  page  87.)  The  products  of  his  com- 
pany was  handled  on  a  cooperative  basis.  The  volume  of  the  company's  busi- 
ness in  1920  was  approximately  $4,000,000.  (Transcript,  p.  68.)  The  first  plant 
was  bnllt  In  San  Jose  at  the  close  of  1918.  (Transcript,  p.  103.)  From  Mr. 
Campbell's  opening  statement,  on  November  28  last,  It  Is  plain  to  see  that  he 
has  a  vital  Interest  in  having  the  decree  modified.  And  no  one  can  blame  bim. 
I  think  It  Is  a  rare  thing  if  any  man  placed  in  bis  position  would  not  feel  vers 
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largely  as  he  does;  tbat  he  would  want  to  do  something  to  reinstate  his  concern 
in  the  position  of  advantage  which  It  originally  had. 

He  states  thut  in  May,  1819,  his  company  entered  Into  a  contract  with 
Armour  &  Co.,  whereby  they  agreed  to  purchase  from  them  all  of  the  California 
canned  fruits  they  required  as  far  as  the  canning  company  were  able  to  furnish 
the  desired  quantity  soil  grades.  The  terms  of  the  contract  was  10  years. 
Under  this  contract  Armour  &  Co.,  handled  about  50  per  cent  of  their  output 
during  1920.     {Trausccipt,  p.  68.) 

This  contract  was  of  great  value  to  the  company  he  represents.  It  gave  tbem 
a  ready  market  for  a  large  portion  of  their  ontput.  By  It  time  and  money  was 
saved  in  sales  effort  and  expense.  The  contract  was  also  valuabie  to  his  com- 
pany as  a  means  of  obtaining  loaos  from  bsnlis.     (Transcript,  p.  68.) 

It  was  also  beneficial  to  the  fruit  and  vegetable  growers  who  were  members 
of  his  company.  They  knew  their  products  were  already  marketed  and  so  were 
able  to  plan  tbeir  work  and  conduct  their  business  with  a  feeling  of  security  as 
to  the  future.  The  company  was  able  to  operate  their  plants  at  full  capacity 
and  consequently  at  a  minimum  of  cost.     (Transcript,  pp.  68-69.) 

After  the  entry  of  the  consent  decree  Armour  4  Co.  notified  Mr.  Campbell's 
company  that  the  contract  must  be  canceled  because  they  were  compelled  to 
discontinue  handling  products  such  as  theirs.     (Transcript,  p.  69.) 

No  investigation  was  made  by  the  Department  of  Justice  as  to  the  rights  of 
Mr.  Campbell's  company  under  the  proposed  decree.  His  company  was  not 
notified  or  beard  in  the  matter.     (Transript,  p.  69.) 

The  full  extent  of  the  damages  sustained  by  Mr.  CamidKll's  company  Is 
diflicult'to  determine,  he  says. 

If  the  Government  had  set  fire  to  the  company's  canneries  and  burned  tbem 
to  the  ground,  the  damages  would  not  have  been  as  great  as  the  company  has 
already  sustained. 

The  company's  rights  and  their  property  have  been  invaded  and  destroyed 
without  due  process  of  law.     (Transcript,  p.  69.) 

Mr.  Campbell  says  that  his  company's  actual  and  potential  damages  will 
amount  to  several  millions  of  dollars.  That  the  destruction  of  such  channels 
of  distribution  adversely  affects  every  fruit  producer  in  California.  (Trans- 
cript, pp.  69-70.) 

The  foregoing  extracts  from  Mr.  Campbell's  statement  tell  why  he  and  bis 
company  are  Interested  In  the  decree.  Because  of  these  damages  sustained 
by  bis  company,  be  says,  he  protested  to  the  I>epartroent  of  Justice  In  May. 
Id20,  and  bss  asked  that  the  decree  be  set  aside  or  at  least  amended,  so  as 
to  allow  the  packers  to  handle  food  other  than  meat  products.  (Transcript, 
p.  70,  bottom.) 

These  being  confessedly  the  reasons  that  have  prompted  Mr.  Campbell  to 
seek  a  modification  of  the  decree  or,  as  he  says,  to  have  it  set  aside,  it  is 
fair  to  discuss  these  reasons  with  a  view  of  ascertaining  if  they  can  properly 
and  logically  be  assigned  as  a  basis  for  recommendation  by  this  Committee, 
or  by  the  Attorney  General,  that  the  packers'  consent  decree  be  modified,  or  set 
aside,  as  Mr,  Campbell  has  requested. 

The  fact  that  Mr.  Campbell  says  the  California  Cooperative  Canneries  en- 
tered into  a  sales  contract  with  Armour  &  Co.,  one  of  the  packers  affected  by 
the  consent  decree,  which  was  advantageous .  to  the  canneries  and  which  was 
subsequently  canceled  or  repudiated  by  Armour  &  Co.  because  of  the  consent 
decree,  can  not  possibly  be  accepted  by  the  Dqiartment  of  Justice  as  a  valid 
reason  why  it  should  advise  a  modification  of  the  decree  and  be  defended  ae 
a  valid  reason.  It  Is  not  presumable,  however,  that  the  Department  of  Justice 
is  seeking  an  excuse  for  so  advising.  What  It  desires  is,  we  assume,  that  the 
proponents  of  modibcaCion  show  cause  why  tbe  decree  should  be  modified  and 
not  that  the  opponents  show  cause  why  It  should  not  be  unless,  or  until,  it 
be  fairly  shown  by  the  proponents  that  there  is  reasonable  doubt  as  to 
whether  or  not  tbe  decree  should  be  disturbed.  Mr,  Campbell's  verbal  state- 
ment about  the  contract  should  be  utterly  disregarded.  It  Is  one  of  the 
elementary  rules  of  evidence  that  where  a  written  Instrument  is  pleaded  or 
relied  upon  it  must  be  produced  when  It  is  in  existence  and  in  the  possession 
or  control  of  the  party  relying  upon  it. 

It  appeared  from  Mr.  Campbell's  testimony  that  tbe  contract  referred  to 
la  in  writing  and  under  bis  control.  He  was  asked  to  produce  it  but  declined 
to  do  so.  This  committee  was  powerless  to  compel  him  to  produce  It  and 
did  not  feel  that  it  should  even  request  him  to  produce  it  Under  such  dr- 
cumstances  the  oral  testimony  conceniing  it  would  have  been  inadmissible  in 
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B  court  a(  law.  Of  conise  we  realtxe  that  tn  en  Informal  bearing  like  tb» 
legal  rules  of  evldeoce  are  not  and  can  not  be  strictly  followed.  We  admit 
too,  that  we  on  our  part,  were  not  beld  to  formal  procedure  and  tbat  a  great 
deal  that  was  offered  b;  ua  and  admitted  to  tbe  record  was  legally  Inadmis- 
sible. On  the  other  hand,  none  of  the  opponents  of  modiflcation  offered  to 
submit  anrthlng  to  the  committee  In  confidence,  nor  did  they  offer  parol 
evidence  of  an;  written  inetrument  In  tbelr  posaesalon  or  control  and  declfiH 
to  produce  the  written  instrument. 

It  Is  quite  possible  that  the  Armour  contract  If  examined  would  disdoH 
strong  reasona  why  the  decree  should  not  be  modified.  It  might  ^ow  that 
Armour  &  Co.  had  the  Cnllfomia  Cooperative  Canneries  completely  in  it« 
power.  Refusal  to  produce  the  contract  tends  to  create  a  anspiclon  In  tils 
direction. 

It  might  traospire  that  the  contract  was  of  such  a  nature  as  to  Toakti  ii 
void  under  the  antitrust  laws. 

Prom  the  history  of  the  Big  Five  it  Is  a  fair  presumption  that  Armour  k 
Go.'s  Interests  were  well  protected,  to  say  the  least,  by  the  contract- 

ir  there  is  nothing  In  this  contract  that  will  not  bear  Inspection,  why  shouW 
Mr.  Campbell  not  produce  It  and  read  It  Into  the  record  after  having  referred 
to  it  as  a  reason  why  he  is  Interested  In  the  consent  decree? 

If  the  contract  is  not  In  restraint  of  trade,  or  If  it  is  In  no  way  coutrair 
to  public  policy;  If  it  properly  and  adequately  protected  the  rights, of  the  Cali- 
fornia Cooperative  Canneries,  why  should  not  Mr.  Campbell  seek  to  recover 
damages  in  an  action  on  the  contract  against  Armonr  &  Co.? 

Refusal  to  produce  this  contract  naturally  raises  these  questions. 
But  let  us  assume,  for  the  sake  of  argument,  that  the  contract  Is  perltnilr 
valid  and  proper  In  every  particular.    Why  then  should  its  existence  furaM 
any  reason  why  a  decree  resulting  from  an  equity  suit  in  which  the  United 
States  is  the  complainant  and  Armour  &  Co.  is  one  of  many  defendants  airi 
to  which  the  California  Cooperative  Canneries  Is  in  no  sense  a  party? 
Mr.  Campbell  represents  no  one  besides  the  California  Cooperative  Canneries. 
Judge  Hainee.  Don't  you  thinli  that  they  have  as  much  interest  as  tl* 
wholesale  grocers  to  intervene,  If  they  have  any  rights? 
Mr.  Stevens.  No;  I  do  not,  legally  speaking. 

Judge  Haikeb.  What  would  be  the  difference  between  his  status  and  tlif 
status  of  the  Southern  Wholesale  Qrocers'  Association? 

Mr.  Stkvbns.  There  would  bo  this  dliference.  In  my  view :  So  far  as  I  iia'e 
been  able  to  discover  the  courts  have  never  favored  intervention  for  tlie 
purpose  of  attaching  the  decree.  They  do  favor  the  intervention  of  peopit 
whose  rights  have  been  affected  by  the  decree,  If  some  one  is  trying  to  DFset 
the  decree  for  the  purpose  of  affecting  their  interests. 

Judge  Hainkb.  Take  that  St,  Louis  Terminal  case,  where  they  sought  to 
intervepe  in  the  lower  eonrt  on  the  ground  that  they  were  affected,  and  it  tb! 
refused,  and  they  made  up  a  case  to  the  Supreme  Court  of  the  United  Staffs 
and  they  were  allowed  to  intervene.  I  take  it  that  is  the  principle  upon  whld 
the  Southern  Wholesale  Grocers  were  allowed  to  intervene  in  this  case.  Tlial 
is,  where  the  interested  party  has  some  Interest  that  is  not  common  to  em}- 
body ;  some  special  interest,  as  suggested  by  Senator  Smith. 

Mr.  Stevens.  Judge,  I  think  you  can  see  this,  however ;  That  if  the  Cali- 
fornia Cooperative  Canneries  were  allowed  to  Intervene  and  attack  the  decrw. 
not  to  protect  any  interest  that  is  to  be  affected  by  a  modification  of  tie 
decree,  why  couldn't  there  be  hundreds  of  others  who  are  affected  allowed  to 
come  In? 

Judge  HAinEB.  There  is  a  prf^erty  right,  he  says.  Involving  $4,000,000  i 
year ;  and  he  has  never  had  his  day  in  court. 

Mr.  Stevens.  Why  should  he  come  in  more  than  hundreds  of  others^  I 

Judge  Hainbb.  The  question  Is:  Why  should  he  be  deprived  of  having 'I's 
rights  heard  in  a  court  of  law  and  having  his  rights  adjudicated?  J 

Mr.  Stevens.  Because  he  has  no  standing  in  the  courts.  He  has  a  remedj  ' 
against  Armour  &  Co.,  undoubtedly,  unless  he  has  mode  a  foolish  coDtrsci. 
Armonr  &  Co.  are  responsible;  they  have  canceled  the  contract,  and  lie  lias 
his  remedy. 

Mr.  Campbell  represents  uo  one  besides  the  California  CooperaUve  Can- 
neries, he  says  (transcript,  p.  70),  which,  he  again  says,  has  a  membersliip 
of  700  or  1,000  fruit  and  vegetable  growers  (transcript,  p.  103),  a  very  small 
per  cent  of  the  fruit  and  vegetable  growers  of  California  who  have  been  repw- 
s^ited  at  this  hearing. 
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NotwlthstaDdlng  the  fiict  tliat  lie  repreeentB  the  Oallfornla  Cooperative  Can- 
Derles  only,  he  clofi$s  his  (Honing  statement  In  theee  words :  "  I  respectfully 
request  a  recommendation  by  your  committee  to  the  effect  that  the  decree 
should  be  set  aside  becanse  it  is  operating  to  the  economic  disadvantage  of  the' 
people  of  this  country,  and  is  not  sustained  by  either  fact  or  law."  {Transcript, 
p.  101.)    He  requests  that  the  decree  be  set  aside,  not  modified. 

Judge  Haines.  I  don't  think  that  is  seriously  considered  by  the  committee. 

Mr.  Stevens.  And  he  also  requests  that  not  in  the  name  of  the  canneries- 
but  In  the  name  of  the  people  of  the  United  States  of  America. 


Mr.  Campbell  complains  that  no  Investigation  was  made  by  the  Departmeut 
of  Justice  as  to  the  rights  of  his  company  under  the  proposed  decree,  and  that 
"  we  were  not  notified  or  heard  In  the  matter,"     (Transcript,  p.  69.) 

Why  should  the  Department  of  Justice  make  an  Investigation  of  the  rights- 
of  Mr.  Campbell's  company  under  a  decree  to  which  his  company  was  an  utter 
stranger?  Is  it  possible  that  Mr.  Campbell  thinks  the  Department  of  Justice- 
oven  knew  of  the  existence  of  a  private  contract  between  his  company  and 
Armour  &  Co.,  much  less  of  its  contents  and  import?  Is  it  probable  that  the 
Department  of  Justice  even  knew  of  the  existence  of  Mr,  Campbell  or  his  com- 
pany? 

Does  Mr.  Canipljell  think  that  the  contract  he  mentions  was  the  only  one 
Armour  &  Co.  had  entered  into  and  that  it  was  of  such  national  importance 
nod  so  universally  known  about  that  the  Department  of  Justice  was  bound  to 
take  judicial  notice  of  it? 

Does  he  really  believe  that,  if  the  Department  of  Justice  had  known  of  tiie 
contract  he  mentions,  it  could  or  would  have  paid  the  slightest  attention  to  it 
in  connection  with  tile  consent  decree? 

Can  he  not  See  that  If  his  company  were  entitled  to  notice  and  hearing  an 
absurdity  beyond  imagination  in  the  matter  of  the  consent  decree,  that  every 
one  else  having  a  contract  or  business  arrangement  with  Armour  &  Co.  and 
with  all  of  the  other  numerous  defendants  In  that  matter  would  also  be  so 
entitled? 

These  complaints  that  the  Government  In  consenting  to  the  decree  as  con- 
sented to  by  the  Big  Five,  without  consulting  Mr.  Campbell,  or  his  company, 
had  confiscated  his  company's  proiterty,  had  committed  "  an  act  of  gravest  In- 
justice" was  an  invasion  of  his  company's  rights  and  a  destruction  of  its 
property  without  due  process  of  law,  are  rather  astonishing.  Particularly  so- 
when  given  as  reasons  why  the  consent  decree  should  be  modified. 

A  study  of  the  transcript  will  show  that  these  complaints  about  the  contract 
v,'ith  Armour  &  Co.  seem  to  constitute.  In  Mr.  Campbell's  mind,  the  main  rea- 
sons why  the  decree  should  be  modified.  The  Armour  mortgage  of  S250,O00- 
appears  to  be  intimately  connected  with  the  contract.  It,  like  the  contract, 
was  to  run  for  a  period  of  10  years.    (Transcript,  p.  102.) 

Mr.  Campbell  attempts  to  show  that  the  Big  Five  have  been  and  are  in 
active  competition  with  each  other  and  are  not  monopolistic  in  tendency  (tran- 
script, pp.  79-94).  His  effort,  however,  is  weak  and  superficial.  This  is  also 
tme  ot  his  attempt  to  present  economic  argument  in  favor  of  modification. 
(Transcript,  pp.  74-99.) 

The  testimony  of  Doctor  Duncan,  a  trained  economist,  was  to  the  effect 
that  if  the  Big  Five  did  actually  and  actively  compete  they  would  destroy 
each  other.  He  stated  that  active  competition  would  force  them  either  to- 
combine  or  that  the  fittest  to  survive  would  survive  and  the  others  perish. 

The  testimony  of  Mr.  Durand,  economist  of  the  Federal  Trade  pommisslon, 
to  the  effect  that  the  Big  Five  did  have  distinct  monopolistic  tendencies,  com- 
pletely refutes  Mr.  Campbeil's  feeble  assertion  to  the  contrary.  And  I  mean  no 
disrespect  to  Mr.  Campbell. 

The  Federal  Trade  Commission,  being  an  important  department  of  the 
Government,  clothed  with  authority  that  gives  It  very  special  opportunities 
to  obtain  first-hand  evidence,  and  whose  business  it  Is  to  obtain  such  evidence, 
is  entitled  to  credence  much  superior  to  that  ot  an  Interested  party  like  Mr. 
Campbell,  whose  opportunity  to  get  evidence  is  necessarily  so  limited. 

Mr.  Durand's  testimony  was  based  on  the  best  possible  foundation  of  facts 
gathered  from  the  archives  and  flies  of  the  packei-s  themselves.  He  read  into 
the  record  many  copies  of  letters  and  other  documents  from  the  packers' 
files-  He  possessed  a  great  deal  of  first-hand  knowledge.  He  spoke  as  one 
having  authority. 
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If  Mr.  Campbell  and  the  otbere  who  appeared  nt  the  hearing  In  support  of 
iDodiflcatlon  are  the  r^al  proponenti  and  the  only  ones  reconi mending  modl- 
flcntlon  of  the  consent  decree  can  not  be  Justified  for  the  following  reasons : 

First.  They  are  not  parties  to  the  consent  decree  and  can  not  be  made  parties 
even  by  right  of  intervention. 

Second.  They  represent  a  very  small  per  cent  of  the  business  Interests  in 
any  way  affected  by  the  decree.  As  compared  with  the  interests  represented 
by  those  opposing  modification,  they  are  negligible. 

Third.  Tbey  have  not  shown  a  valid  economic  reason  whj  the  decree  should 
be  modified. 

Fourth.  Tbey  have  shown  absolutely  no  legal  or  other  valid  reason  why  the 
decree  should  be  modtfled. 

Fifth.  As  proponents  the  burden  to  show  cause  rested  on  them,  but  the  pre- 
ponderance is  overwhelmingly  against  them. 

Mr,  Campbell's  opinion  na  to  the  legality  of  the  consent  decree  is  fuily  as 
illuminating  as  his  economic  opinion.  It  is  his  opinion,  he  says,  that  the 
consent  decree  "is  not  based  upon  law"  (Transcript,  p.  101).  That  Is  bis 
legal  opiuion.  His  reason  for  so  holding  Is  because  some  Congressman  from 
the  Middle  West  says  so.  (Transcript,  pp.  99-100.)  He  does  not  give  the 
name  of  his  aulliorlty.    He  cites  him  by  title  but  not  by  volume  and  page. 

There  Is  something  rather  mystical  about  this  movement  Mr.  Campbell  has 
started.  At  first  it  was  rather  puzzling.  But  now  that  there  has  been  a  full 
hearing  matters  have  cleared  up  somewhat. 

1  think  we  nil  want  to  give  full  credence  to  Mr.  Campbell's  reiterated  asser- 
tion that  be  alone  Is  the  moving  party  In  the  attempt  to  liave  the  packers'  con- 
sent decree  modified.  He  Is  entitled  to  ail  possible  credence.  But  in  giving 
him  this  credence,  the  moat  generous  acknowledgment  we  can  offer  is  that  he 
only  thinks  he  is  the  really  Independent  originator  of  the  movement. 

Having  In  mind  what  has  developed  at  this  hearing  we  are  compelled  to  h^ 
Iteve  that  Armour  &  Co.  Is  the  originator  of  this  movement  and  chiefly  inter- 
ested in  it. 

Mr,  Campbell  himself  says  that  Armour  &  Co.  and  Wilson  &  Co.  told  him  that 
they  were  willing  to  distribute  food  products  on  a  commission  basis.  (Trans- 
cript, p.  97.)  And  he  tells  us  that  he  did  have  conversations  with  both  Armour 
&  Co.  and  Wilson  &  Co.  about  the  modification  of  this,  decree. 

Now,  we  can  not  help  feeing  that  Armour  &  Co.'s  mortgage  on  the  plant  of 
the  California  Cooperative  Canneries  was  a  powerful  influence  in  starting  this 
movement. 

'  The  existence  of  this  mortgage  coupled  with  the  contract  which  Mr.  Camp- 
bell declines  to  produce,  and  also  with  the  fact  that  an  attorney  for  Armour  & 
Co.  went  with  Mr.  Campbell  to  Vermont  last  summer  to  talk  with  Mr.  Justice 
Stafford  about  modifying  the  decree ;  also  with  the  fact  that  another  attorney 
tor  the  meat  packers  has  been  in  Washington  during  the  hearing  and  in  close 
touch  with  Mr,  Campbell,  ail  of  which  was  brought  out  at  the  hearing,  actually 
compels  the  conclusion  that  the  real  parties  in  interest  are  the  packers,  or  some 
of  them. 

But  whether  the  real  parties  In  Interest  are  Mr.  Campbell  and  his  associates. 
or  the  packers  or  any  one  of  them,  the  request  for  modification  of  the  consent 
decree  should  be  dismissed. 

Treating  Mr.  Campbell  as  the  petitioner,  as  he  virtually  is,  and  this  com- 
mittee as  a  court,  1  would  move  that  the  petition  to  modify  the  consent  decree 
be  dismissed  on  the  ground  that  there  Is  lack  of  Jurisdiction  over  the  parties 
petitioning.  The  parties  to  the  consent  decree  are  the  United  States  and  Swift 
&  Co.  and  other  defendants  In  which  the  parties  petitioning  for  modification  are 
not  Included.  It  has  not  appeared  that  the  United  States  has  osked  for  modifi- 
cation during  this  hearing.  Quite  the  contrary.  The  Federal  Trade  Commis- 
sion representing  the  United  States  has  been  heard  here  in  opposition  to  modi- 
fication. 

Furthermore,  It  does  not  appear  of  record  that  Swift  &  Co.  or  Armour  &  Co. 
or  any  one  of  the  packer  defendants  in  the  decree  matter  has  appeared  liere  or 
has  l)een  represented  here. 

After  Mr.  Campbell  had  finished  his  opening  statement  the  chairman  asked 
him  this  question,  "  Have  any  of  the  packers  requested  you  to  make  an  effort 
to  procure  this  modification?  "  To  this  question  Mr.  Campbell  replied,  "  No,  sir, 
they  have  not ;  in  fact,  they  have  resisted  my  efforts ;  some  of  them  resisted 
my  efCorta."     (Transcript,  pp.  103-104.) 
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So,  although  we  may  rightly  believe  that  Armour  &  Co.  are  intePested  to  have 
the  decree  modified,  it  ia  clear  tliat  they  are  not  parties  of  record  in  this  hearing. 

Suppose,  however,  that  Armour  &  Co.  and  Wilson  &  Co.  were  parties  of  record 
in  this  hearing.  In  that  case  the  petltfoa  tor  modiflcation  should  be  dismissed 
■on  motion,  on  the  ground  that  a  consent  decree  can  not  be  modified  or  amended 
or  set  aside  unless  by  agreement  ot  all  the  parties  to  the  decree.  This  brings 
na  to  the  discussion  ot  the  legal  aspect  of  the  situation. 

AS  TO  THB  LEQAUTY   OP  THE   CONSENT  DECBEE. 

A  consent  decree  is  "  an  agreement  of  the  parties  under  the  sanction  of 
the  court,  interpreted  as  an  agreement."  (12  C.  J.  520;  Allen  v.  Richardson, 
9  Richardson  Eq.  (S,  C.)  58.)  The  question  here  was  as  to  the  estinguish- 
ment  of  the  debt  or  lien  of  a  distributee  when  he  afterwards  purchased  the 
land  in  question  at  sheriff's  sale  or  rather  the  equity  thereon.  At  page  56 
of  the  report  Chancellor  Wardlaw  gave  the  above  definition  of  a  consent 
decree. 

"A  consent  decree  Is  not,  In  a  strictly  legal  sense,  a  Judicial  sentence;  but  is 
In  the  nature  of  a  solemn  contract,  and  is  in  effect  an  admission  by  ttie  parties 
that  the  decree  is  a  just  determination  of  their  rights  upon  the  real  facts  ot 
the  case,  had  such  been  proved."  (12  C.  J.  530 ;  Schmidt  v.  Oregon  Gold  Mining 
■Co.,  28  Oregon  9,  28,  40,  p.  406;  Gibson  Suits  Chancery,  sec.  558.) 

"Such  a  decree  is  so  binding  as  to  be  absolutely  conclusive  upon  the  con- 
senting parties,  and  it  can  neither  be  amended  or  in  any  way  varied  without 
a  like  consent,  nor  can  it  be  re-heard,  appealed  from  or  reviewed  upon  a  writ 
of  error,  and  the  one  only  way  in  which  It  can  be  attached,  or  impeached,  is 
by  an  original  bill  alleging  fraud  in  securing  the  consent"  (12  C.  J.  520;  Qlbson 
Suits  Ch.,  sec.  558;  Schmidt  v.  Or^on  Gold  Mining  Co.,  28  Oregon  9,  28. 

"  Parties  not  laboring  under  any  disability  may  by  their  express  consent 
authorize  the  rendition  of  a  decree  which  will  bind  them  and  which  can  not 
be  questioned."  (16  Cyc.  473;  Frank  v.  Bruek,  4  III.  App.  627;  Harrison  v. 
Rumsey,  2  Ves.  488.) 

'•  In  such  decrees  the  parties  acting  for  themselves  may  provide  as  to  them 
seems  best  concerning  the  subject  matter  of  the  litigation,"  (12  C.  J.  520; 
Edney  v.  Bdney,  N.  C,  1,  3.)     ■ 

"  The  parties  to  a  suit  can  adjust  the  matters  in  controversy  and  their 
rights  between  themselves,  and  have  a  judgment  or  decree  entered  by  consent 
of  all  parties,  without  regard  to  the  state  of  the  pleadings  or  evidence  in  tbe 
case,"    (23  Cyc.  728;  and  authorities  cited  in  footnote.) 

"A  consent  Judgment  may  be  entered  In  open  court  by  the  Judge  on  the  con- 
sent of  the  parties  or  their  attorneys,  orally  expressed,  or  may  be  entered  on 
the  record  without  the  express  sanction  of  the  court  from  a  written  agree- 
ment ijetween  counsel  duly  filed,  in  which  latter  case  the  court's  consent  Is 
presumed."  (23  Cyc  728;  Beliveau  v.  Amoskeag  Mfg.  Co.,  68  N.  H.  225,  40 
Atl.  734,  73  Am.  St.  Rep.  577,  44  L.  E.  A.  167 ;  Dawson  v.  Babln,  9  La.  Am. 
357;  Morrison  ti.  Underwood,  5  Cush,    (Mass.)    52    (all   cited   in  footnote.) 

"  Where  a  decree  drawn  up  by  counsel  for  one  of  the  parties  is  submitted  to 
the  attorney  of  record  for  the  other,  and  the  latter  endorses  on  it  the  letters 
"O.  K."  with  his  signature,  and  it  Is  placed  in  the  hands  of  the  court  and 
ordered  to  be  recorded,  it  makes  a  binding  and  effective  decree  by  cMJsent." 
(23  Cyc.  728;  footnote  No.  70.) 

"A  Judgment  by  consent  of  the  parties  is  more  than  a  mere  contract  In 
pals;  having  the  sanction  of  the  court,  and  entered  as  its  determination  of  the 
controversy.  It  has  all  the  force  and  effect  of  any  other  .liidcment,  being  con- 
clusive as  an  estoppel  upon  the  parties  and  their  privies,  and  not  invalidated 
hy  subsequent  failure  to  perform  a  condition  on  which  the  consent  was  based." 
{23  Cyc.  729  and  footnoes.) 

In  Kelly  V.  Town  of  Milan  (21  Fed.  Rep.  842.  at  p.  865)  the  court  said: 
"  Individuals  sul  Juris  may  agree  to  almost  anything  and  bind  themselves,  but 
corporation  must  act  within  tlieir  delegated  powers.  It  la  undoubtedly  within 
their  power  to  compromise  litigation,  and  they  may,  when  sued,  consent  to  orders 
and  decrees,  and  if  the  subject  matter  of  the  suit  be  within  their  authority  will 
bind  as  It  will  individuals."  In  this  same  case  Mr.  Justice  Hammond  said: 
"  In  a  court  of  equity  it  was  always  the  rule  that  parties  by  themselves,  or 
counsel,  might  agree  upon  a  decree,  and  it  was  Irreversible,  and  could  not  be 
appealed."  (Ibid,  p.  862;  see  also  authorities  there  cited.)  In  this  case  (Kelly 
V.  Milan,  supra)  Justice  Hammond  points  out  a  distinction  and  a  consent  as 
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to  what  the  declelOD  sball  be.  Also  the  dlstlnctltm  between  the  estoppel  which 
the  parties  bring  upon  tbemselvea  by  their  aKreement  which  may  be  pleaded 
and  bind  them  as  an  estoppel  In  pale,  and  that  which  arlaee  out  of  tbe  adjudica- 
tion as  an  estoppel  of  record. 

In  this  same  case  it  is  further  held  tliat  the  aKreement  Is  DOne  the  less  an 
estoppel  because  It  tabes  the  form  of  a  Judicial  decree,  although  It  does  not 
necessarllj-  operate  as  an  estoppel  of  record.  While  the  respective  plena  setting 
up  these  two  kinds  of  estoppel  would  be  essentially  different,  the  record  would 
be  used  as  evidence  in  both  cases. 

Under  the  English  law  a  consent  decree  can  not  be  pleaded  successfully  as  res 
adjudlcata  although  !t  may  be  pleaded  effectively  as  an  estoppel  arising  out 
of  the  agreement  Itself. 

In  the  United  States,  however,  authorities  and  decisions,  althongh  a  little 
conflicting,  are  generally  favorable  to  the  plea  of  res  adjudlcata.  where  a  judg- 
ment or  decree  has  been  entered  Into  by  consent,  if  there  be  no  fraud.  (Whar- 
ton's Evidence,  sec.  783,  citlnK  Chamberlain  vi  Preble,  11  AllM  370 ;  Brown  *. 
Sprasue,  B  Denlo  545;  Fletcher  v.  Holmes,  25  Ind.  458;  Bank  i'.  Hopkins,  2 
Dana  395,- Dunn  v.  Pipes,  20  La.  Am.  276.) 

Bigelow  on  Estoppel,  sixth  edition,  at  page  80,  says:  "Indeed,  It  is  com- 
monly held  in  this  country  that  where  the  agreement,  confession,  or  consent 
Is  certain,  the  judgment  will  be  conclusive." 

In  Nashville,  etc.,  Ky.,  v.  United  States  (133  U.  S.  261),  It  was  held  that 
the  effect  of  a  consent  decree  extends  to  all  matters  wlthlii  the  consent,  whether 
lltigflted  or  not. 

In  this  case  the  court  said :  "  But  the  Insurmountable  difilculty  is,  that  the 
former  decree  appears  upon  its  face  to  have  been  rendered  by  consent  of  the 
parties,  and  could  not  therefore  be  reversed,  even  on  appeal.  Courts  of  chancery 
generally  hold  that  from  a  decree  by  consent  no  apeal  lies — a  decree,  which 
appears  by  the  record  to  have  been  rendered  by  consent,  is  always  affirmed, 
without  considering  the  merits  of  the  cause."     (Ibid,  at  p.  266.) 

In  Bigelow  on  Estoppel,  sixth  edition,  in  the  foot  note  on  page  80,  will  be 
found  a  long  list  of  authorities  in  support  of  the  validity  and  binding  eftect 
of  a  consent  decree. 

It  has  been  held  in  the  English  court  that  a  consent  order  made  while  a  party 
was  under  a  mistaken  belief  as  to  a  basic  fact  involving  Jurisdiction,  estops 
such  party  in  subsequent  proceedings  from  contending  that  the  order  was  not 
within  the  Jurisdiction  of  the  court.  (Joint  Committee  v.  Crasttm  Couocil 
(1897),  1  Q.  B.  261.) 

In  Kreiger  v.  Krelger  (120  111.  Ap.  St.  at  p.  646)  it  is  held  that  a  consent 
decree  "  is  In  the  nature  of  a  solemn  contract  and  it  Is  an  elementary  prin- 
ciple that  it  can  not  be  amended  or  In  any  way  varied,  without  like  consent,  nor 
can  it  be  reheard  in  the  court  that  rendered  It,  appealed  from,  nor  reversed 
ui»>n  a  writ  of  error  or  bill  of  review." 

A  holding  to  the  same  effect  is  found  In  McEachern  et  al,  v.  Kerchner, 
administrator  (90  N.  C.  177;  see  also  21  C.  J.  815.  816,  817.) 

As  a  matter  of  law  therefore  there  seems  to  be  no  doubt  about  the  binding 
effect  and  validity  of  the  packers'  consent  decree. 

There  surely  can  be  no  doubt  that  it  Is  a  eonswit  decree.  At  the  foot  of  tha 
decree  itself  each  group  of  defendants  have  indorsed  by  their  attorney  their 
consent  In  the  following  words ;  "And  do  hereby  consent  that  the  foregoing 
decree  may  be  entered  herein  upon  the  stipul.ntion  of  the  parties  filed  in  this 
cause  without  further  notice."  (rranscrlpt,  p.  61,  62.  63,  64,  and  65.)  One 
hundred  and  thirty  defendants  have  thns  consented. 

If  my  opinion  as  to  the  law  is  sound,  it  will  require  the  consent  of  the  hun- 
dred and  thirty  defendants,  together  with  that  of  the  United  States  and  those 
who  have  recently  been  made  parties  with  the  United  States  by  process  of 
intervention  to  modify  or  set  aside  this  decree. 

It  has  been  held  in  Franeeschi  v.  Jones  (8  Porto  Rico  Fed.  472)  that  inter- 
veners consenting  to  a  decree  are  as  truly  bound  as  any  other  parties.  It  is  a 
logical  conclusion  from  tlits  holding  that  interveners  became  parties,  with  all 
their  privii^es  and  obligations. 

The  Chaibman.  Mr.  Stevens,  a  thing  tliat  has  been  on  my  mind  to  some 
extent  is  this ;  If  this  decree  is  a  contract,  and  the  contract  was  made  with  the 
United  States  Government,  with  the  injection  of  new  parties  to  that  contract, 
are  the  defendants  to  be  justified  In  saying,  "  The  contract  has  been  violateit, 
and  therefore  we  are  relieved  from  our  agreement?  " 

Mr.  Stevens.  That  is,  in  this  consent  decree? 
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The  CHA3MAN.  Tee. 

Mr.  Stevens.  My  opiDion  la  absolutely  not ;  wby  abould  they? 

Tbe  CHAntMAN,  The  opcQlng  of  the  door,  so  to  speak,  haa  chanRed  tbe  nontract 
they  agreed  to. 

Mr.  STEi'BNa.  Tbe  interveners? 

The  Chaibuan.  They  agreed  with  tbe  United  States  Goveroiuent. 

Mr.  Stevens.  Yes. 

The  CM4muAN.  Now  tbey  are  made  to  agree  not  only  with  the  United  States 
Government,  but  with  other  intereats. 

Mr.  Stevens.  I  do  not  see  that. 

Judge  HAiNiiE.  The  Southern  Wholesale  Grocers  have  been  made  parties  to 
tbe  action  ? 

Mr.  Stevens.  Yea ;  that  la  trae. 

Judge  Haines.  They  have  intervened,  and  the  court  pernritted  the  inter- 
vention ? 

Mr.  Steven  a.  Yes. 

The  Chairman.  And  your  contention  is  that  tbey  would  have  to  conaent  to 
anytlilng  in  the  decree  tbe  same  as  tbe  original  parties  with  whom  the  de- 
fendants agreed? 

Mr.  Stevens.  That  Is  my  contention. 

The  Chaibuan.  Now,  is  that  not  a  material  change  la  tbe  agreement  into 
■which  the  defendants  entered? 

Mr.  Stevens.  Not  at  all.    The  aubstance  remains  the  same  as  it  was. 

The  Chairman.  They  can  not  be  said  to  have  agreed  wltb  anybody  except  the 
GSovemment.  Now  you  say  they  may  not  have  to  agree  only  with  the  Govern- 
ment, but  with  the  Interveners. 

Mr,  Stevens.  I  think  that  is  sound. 

Tbe  Chaibman.  Is  that  not  a  change  of  contract? 

Mr.  Stevens.  I  think  not ;  the  contract  remains  aa  it  was. 

Mr.  Bbbed.  Might  1  Interject  here  to  call  the  attention  of  the  chairman  to 
the  fact  that  the  Government  Is  to  represent  the  people  of  the  United  States. 
and  among  tbe  people  of  the  United  States  are  the  representatives  of  the 
Southern  Wholesale  Grocers'  Association  and  the  National  Wholesale  Grocers' 
Association,  the  interveners? 

The  Chaibman.  I  think  tbe  Senator  will  recall  that  that  is  a  question  we 
discussed  when  we  argued  the  motion  for  intervention. 

Mr.   Smith.  Tes.  , 

Judge  Hainbb.  And  tbe  Government  did  resist  the  application  for  interven- 
tion? 

Tbe  Chaibman.  Yes,  sir.  • 

Judge  Haineb.  Was  tbe  National  Wholesale  Grocers'  Association  made  a 
party  also? 

Mr.  Bbeed.  Yes,  sir. 

Judge  Hainer.  The  application  was  allowed? 

The  Chaibman.  Yes;  in  both  cases. 

Judge  Haineb.  Tbe  application  wea  filed  and  allowed  by  the  court? 

The  Chaibman.  Yea,  sir. 

Mr.  Smith.  Upon  tbe  theory  that  tbe  Government  bad  represented  them  be- 
fore and  they  were  parties  with  special  interest  in  that  decree  and  bad  the 
right  to  resist  a  modification  of  it;  that  while  not  nominally  parties,  they 
were  actually  parties  at  interest. 

Judge  Haineb.  Were  one  ot  the  moving  parties? 

Mr.  Smith.  So  far  as  the  Southern  Wholesale  Grocers'  Asaoclation  were  con- 
cerned, we  insisted  that  we  participated  In  the  conferences  with  tbe  Attorney 
General,  and  we  participated  in  tbe  decree,  although  not  nominally  or  actually 
parties;  and  we  were  admitted  as  parties  on  the  ground  that  our  special 
interests  were  involved  and  we  had  a  right  to  preserve  that  decree,  the  Gov- 
ernment having  acted  for  ns  before  as  a  beneficiary ;  so  that  I  would  insist 
that  there  is  no  modification  of  the  agreement  at  all,  but  that  certain  bene- 
ficiaries for  whom  the  trustee  had  acted  bad  been  allowed  to  maintain  the 
benefits  of  the  decree  for  themselves. 

Judge  Haineb.  What  do  you  say.  Senator,  to  the  fact  that  you  were  allowed 
to  intervene ;  does  that  open  the  doors  of  the  court,  so  to  speak,  for  anybody 
else  that  may  be  Interested  to  come  In  and  Intervene? 

Mr.  Smith.  Only  It  they  show  a  specific  Interest. 

Mr.  Watkins.  The  court  so  stated  In  bis  opinion. 
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Mr.  Smith.  Yes ;  the  court  Rtated  that  it  does  not  mean  that  they  are  polling 
open  the  doors,  ao  to  speak,  but  only'  for  those  who  have  a  epeciflc  Interest  in 
this  decree. 

Judge  Uaineb.  What  do  you  aay  about  the  California  Cooperntlre  Cauneries 
coming  In  ;  It  appears  to  have  an  Intereat? 

Mr.  Smith.  Well,  I  would  say  If  they  want  to  prcaent  a  petition  to  inter- 
vene it  would  be  for  the  ciiuit  to  determine.  And,  certainly,  the  Department 
of  Justice  would  not  be  Interested  In  that,  exc^t  to  resist  It. 

The  Chairman.  We  would  have  had  the  same  objection  to  it  that  we  had 
to  your  petition  for  intervention,  exactly. 

Mr.  Smith.  Yes ;  but  if  they  want  to  be  heard  the  regular  road  for  them  is 
to  npi'ly  to  the  court  to  make  tUeiii  parties,  uot  ti>  apply  to  the  Department  of 
Juatii'e,  but  go  auJ  make  their  application  to  the  main  parties,  and  then  show 
that  contract  that  we  have  not  seen,  and  ^ow  whether  under  that  contract  they 
are  not  themselves  violating  the  law. 

Mr.  BtiEED,  I  should  ilki>  to  have  the  record  alao  show  that  one  of  the  grounds 
upon  which  the  National  Wholesale  Grocers'  Associstion  petitioned  to  intervene 
Ih  the  action  of  the  Unlteit  States  airainsc  the  packers  was  that  they  had  been 
definitely  informed  that  an  application  was  to  t>e  made  to  modify  the  decree. 
and  that  therefore  they  had  an  intei'eft  to  see  that  the  decree  was  not  niodifled 
without  their  having  at  least  some  notice  of  the  grounds  upon  which  such 
modification  should  be  sought. 

Judge  Hainbh.  To  forestall  a  modlBcatlon  without  an  opportunity  to  be 
heard? 

Mr.  Brked.  Tee,  sir. 

Mr.  Smith.  And  that  also  was  contended  on  the  application  of  the  Southera 
Wholesalers  Grocers'  Association. 

The  Chaibman.  Pardon  us  for  interrupting  you,  Mr.  Stevens. 

Judge  HAiFJEB.  I  h^gje  we  have  not  interrupted  the  continuity  of  your 
thought. 

Mr.  Stevens.  No,  sir;  that  is  nU  right.  I  was  about  to  call  attention  to  a 
case  with  reference  to  the  right  of  a  party  to  Intervene  on  behalf  of  the 
public. 

An  Intervenor  is  defined  in  Bouvler's  Law  Dictionary  as  follows;  "One  not 
originally  a  party  who,  by  leave  of  the  court,  interposes  In  a  suit  and  be- 
come a  party  thereto  to  protect  a  right  or  interest  in  the  subject  matter. 
lA  person  who  Intervenes  In  a  suit,  either  on  his  own  behalf  or  on  the  behalf 
of  others." 

That  Is  the  case  here;  these  intervenora  have  Intervened  not  only  on  their 
own  behalf,  but  on  behsif  of  the  public. 

Judge  Haineb.  And  those  similarly  situated? 

Mr.  Stevens.  Yes ;  whose  interests  are  similar. 

By  virtue  of  the  consent  decree,  the  United  States  and  the  packers  entere<l 
into  a  solemn  contract.  There  can  be  no  doubt  about  the  power  of  the  United 
States  to  enter  into  any  contract  through  its  authorized  agents  in  further- 
ance of  the  objects  of  government  and  not  prohibited  by  Constitutional  lim- 
itations. This  was  settled  in  U.  S.  v.  Tlngey  (5  Pet.  115),  where  it  was  held 
that  such  capacity  to  enter  into  contracts  is  en  Incident  to  the  general  right 
of  sovereignty. 

Having  entered  Into  this  contract  It  Is  binding  upon  the  parties  and  their 
privies.  (23  Cyc.  729;  Driver  i-.  Wood,  114  Ga.  296;  Edgerton  v.  Muse,  11 
S.  C.  Eq.  51.)  It  cannot  be  nmendeil  or  in  any  way  varied  without  the  con- 
sent of  the  parties.     <Kreiger  i;.  Krelger,  120  111.  Ap.  Ot.  646.) 

The  Southern  ■Wholesale  Grocers'  Association  and  the  National  Wholesale 
Grocers'  Association  together  with  certain  individual  wholesale  grocers  have 
become  parties  by  intervention.  Their  consent  is  therefore  necessary  In  order 
that  the  decree  may  be  modified. 

Judge  Hainer.  Are  they  parties  defendant,  or  parties  plaintiff? 

Mr.  Smith.  Parties  plaintiff. 

Mr.  Stevens.  Parties  plaintiff,  yes  sir. 

The  Chairman.  I  would  like  to  ask  you  another  question.  If  I  may. 

Mr.  STE*"ENa.  All  right. 

The  Chairman.  You  cited  an  English  case  there  with  reference  to  the 
Jurisdiction  of  the  court,  to  the  effect  that  defendants  who  consent  to  a 
decree,  who  are  parties,  cannot  afterwards  raise  the  question  of  Jurisdiction. 
Do  you  think  the  rule  in  the  United  States  is  the  same?  For  instance,  if 
there  Is  a  question  of  the  Juriadiction  of  the  court  over  the  subject  matter. 
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that  the  same  could  not  be  called  to  the  attention  of  the  court  at  any  time 
during  any  stage  of  the  proceedings  by  any  party,  and  If  It  foand  It  had  no 
juriadictioa  it  would  imme<llately  dlsnilsa  the  case? 

Mr.  Stei-ens.  No;  I  didn't  mean  that,  I  think  It  means  this:  I  don't  know 
whether  you  refer  to  any  stage  of  the  proceedings  before  the  decree  is 
signed— 

Judge  HiiNER    (interposing).  Well,   if  the  decree  is  rendered  beyond  the    ■ 
issues  of  the  case,  would  not  that  decree  be  void  as  to  so  much  of  the  decree 
as  is  beyond  the  issues  of  the  case,  and  that  could  be  set  asi,de  at  any  time 
on  motion  by  any  of  the  parties,  or  anybody  Interested  or  afEected  thereby? 

Mr.  Stevens.  No;  not  so  far  as  any  court  decision  I  have  found. 

The  Chaibuan.  The  parties  cannot  give  the  court  Jurisdiction  of  subject 
matter,  can  they? 

Mr.  Stevens.  That  is  a  very  different  thing  from  a  consent  decree.  The 
parties  can  not  give  juriedictton  wiiere  the  court  originally  had  no  Jurisdiction. 

Judge  Hainer.  But  suppose  the  decree  is  broader  than  the  Issues  upon  any 
hypothesis  or  theory,  would  you  say  that  such  a  decree  would  be  valid  In  all 
respects? 

Mr.  Stevens.  I  would  say  it  would  not  be  valid  if  pronounced  by  the  court 
on  liearing  and  not  consented  to. 

Judge  Hainbb.  Well,  by  consent ;  could  you  consent  to  an  unlawful  agree- 

Mr.  Stevens.  No  ;  I  .didn't  hold 

Judge  Haineb  (interposing).  Could  a  consent  or  agreement,  if  it  be  In  re- 
straint of  trade— 'suppose  adverse  parties  should  enter  into  an  agreement  that 
would  b«,  in  effect,  in  restraint  of  trade  and  you  get  the  decree  of  the  court 
on  that  matter,  would  that  be  binding  on  the  Government? 

Mr.  Stevess.  That  would  be  a  great  question.  But  a  consent  decree  is 
strengthened  by  the  element  of  consent.  Now,  if  parties  in  court  showed,  by 
proof  or  otherwise,  that  there  was  a  contract  in  restraint  of  trade,  the  court 
would  not  sanction  it,  and  could  not  sanction  it. 

Judge  Haideb.  Tes ;  it  is  an  estoppel  against  private  litigants,  t)nt  no  decree 
Is  an  estoppel  against  tbe  United  States,  is  It? 

Mr.  Stevens.  I  don't  know  what  value  the  decree  would  be  if  it  was  not  so; 
If  the  United  States  could  upset  any  decree. 

Judge  Haineb.  A  decree  that  would  be  against  public  policy,  would  that  be 
binding  against  the  United  States?  Or  a  decree  that  was  not  founded  upon 
law? 

Mr.  Stevens.  Well,  I  apprehend  if  the  decree  were  absolutely  contrary  to  all 
known  ideas  of  public  policy,  that  it  might  be  attacked.  But  that  is  not  the  case 
in  this  consent  decree. 

Judge  HAINE91.  I  did  not  mean  to  Infer  that  in  this.  But  I  say  you  can 
easily  conceive  of  such  a  state  of  facta  that  a  decree,  simply  because  it  was 
entered  Into  by  consent  of  parties,  and  the  court  approved  the  decree,  that  it 
could  not  be  modlBed. 

Mr.  Stevens.  Oh,  no. 

Judge  Hainbb.  For  instance.  1  bad  a  case  like  this  in  Oklahoma  when  I  was 
on  the  Federal  court :  We  have  a  Federal  law  that  prohibits  grazing  of  cattle 
on  Indian  lands.  And  a  suit  was  brought  for  damages  for  permitting  thou- 
sands of  heads  of  cattle  to  graze  upon  lands  without  consent  of  the  Indians,  or 
paying  anything  for  it,  and  a  suit  was  brought  for  the  recovery  of  penalties. 
The  Federal  law  provides  a  penalty,  and  a  suit  was  brought  for  several  thou- 
sands of  dollars,  in  my  court.  The  counsel  got  together  and  they  entered  into 
an  agreement  that  one  steer  had  grazed  upon  these  lands  In  violation  of  law. 
They  entered  into  a  stipulation  for  a  penalty  of  $1,  and  that  decree  was  entered 
by  consent.  It  was  afferwards  called  to  my  attention— after  term  time,  too — 
and  that  decree  was  promptly  set  aside. 

Mr.  Stevens.  Tou  were  judge? 

Judge  Haineb.  Yes,  sir.  Now,  was  the  court  without  Jurisdiction  to  set  aside 
such  a- decree  as  that  after  term  time,  altbou^  consented  to  by  the  Government's 
counsel,  as  well  as  private  parties?  Is  such  a  decree  as  that  binding  on  the 
court? 

Mr.  Stevens.  I  think  it  was  binding  upon  the  court.  Unless  a  time  had  gone 
by — that  is.  If  a  reasonable  time  had  expired ;  that  is,  if  it  was  reopened. 

Judge  Hainer.  Well,  it  was  after  term  time. 
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Mr.  Stevens.  But  I  think  yoo  will  agree,  Judge,  tbat  a  matter  of  that  kind, 
of  so  little  Importance  lln&Dclall;,  could  not  be  raopeoed  under  the  eeneral 
principle  that  a  bill  of 

Judge  Haineb  (laterposlng).  It  was  not  a  pecaUy.  It  amounted  to  really 
$100,000,  aud  they  agreed  to  technically  the  sum  of  *1  that  they  settle  all  the 
differences. 

Mr.  STBVERa.  So  as  to  settle  the  principles? 

Judge  Haihkb.  Not  the  principle. 

Mr.  Bkeed.  I_  think  you  will  find,  Judge,  that  the  case  that  Mr,  Stevens  cites 
provides  that  any  of  those  decrees  may  be  upset  where  any  element  of  fraud 
or  collusion  has  entered  Into  the  question  of  obtaining  such  a  decree.  The 
■citation  Itself  uses  those  words. 

Judge  Haineb.  That  It  was  a  fraud  upon  the  court ;  upon  that  theory. 

Mr.  BttEBD.  Yes;  Jurisdiction  obtained  by  collusion  and  fraud. 

Mr.  Stevens.  And  furthermore  It  could  be  attacked  If  the  court  had  exceeded 
Its  constitutional  limitations.  Any  decree  which  is  not  baaed  upon  fraud  In 
procuring  the  decree,  or  any  decree  in  which  the  court  has  not  gone  beyond  its 
<MnatItutlonai  powers,  will  stand. 

Judge  Haineb.  Mr.  Stevens,  do  not  the  courts  go  stiH  further  than  thatJ 
Jurisdiction  consists  of  three  things:  The  Jurisdiction  of  the  parties;  second, 
the  subject  matter;  and  then,  third,  Jurisdiction  to  render  judgment  within 
the  issues  of  the  case.  If  a  decree  Is  beyond  the  Issues  in  the  case  would  that 
be  binding? 

Mr.  Stevens.  No  ;  I  do  not  think  it  would.  But  how  does  that  apply  to  the 
consent  decree? 

Mr.  WATKI1T8.  If  you  will  pardon  me,  Judge  Hainer,  you  will  find  that  matter 
very  ably  discussed  In  the  case  of  the  United  States  Gonstmctlon  Co.  v.  Armour 
Packing  Co.,  in  3B  Okla.  179.  I  don't  know  whether  you  are  the  author  of  that 
opinion.    That  is  a  very  flue  opinion. 

Judge  Haisib.  I  am  author  of  one,  but  that  Is  a  little  bit  earlier. 

Mr.  Stevens.  Also  In  the  case  I  cited,  United  States  v.  Tlngey,  this  principle 
was  accepted,  that  the  Government  In  tlie  eiercise  of  sovereign  power  may 
enter  Into  any  agreement  in  furtherance  of  government,  and  as  far  as  this 
■consent  decree  was  concerned  It  was  nothing  else  than  furtherance  of  govern- 
ment under  the  antitrust  laws,  the  Clayton  Act. 

Judge  Haineb.  Well,  do  you  think  if  this  decree  as  it  was  entered,  Mr. 
Stevens,  had  been  appealed  to  the  Supreme  Court  of  the  United  States,  admit- 
ting all  the  facts  that  have  been  introduced  and  all  the  reports  of  the  Federal 
Trade  Commission  and  all  the  testimony  here,  that  the  Supreme  Court  of  the 
United  States,  based  upon  Its  decisions,  would  uphold  the  decree  and  absolatel}* 
restrain  any  person  from  conducting  a  lawful  business  In  transporting  what 
you  might  call  unrelated  commodities?  That  Is,  that  the  court  would  say 
that  the  monopolletic  features  and  the  unlawful  features,  of  course,  must  be 
and  will  be  restrained,  but  the  parties  affected  may  conduct  their  business. 
which  is  per  sc  not  unlawful,  in  a  lawful  manner ;  that  is,  It  would  not  extend 
to  absolute  prohibition  of  handling  these  unrelated  commodities,  but  would 
restrain  them  from  monopolizing  them,  or  attempting  to  monopolize  any  com- 
modity, or  do  any  unlawful  act? 

Mr.  Stevens.  I  think  that  aoch  a  case  as  the  consent  decree  we  are  dis- 
cussing  

Judge  Haiheb  (interposing).  Do  you  know  of  any  adjudicated  case  where 
a  business  was  lawful  in  itself  and  which  may  be  used  in  an  unlawful  manner, 
that  there  was  ever  a  decree  entering  an  injunction  perpettiBlly  restraining 
the  party  from  engaging  in  that  business  which  could  be  conducted  In  a  lawful 
manner  under  the  restraining  power  or  Influence  of  any  State  or  Government? 
E)o  you  know  of  any  such  a  decision  as  that,  Mr.  Stevens? 

Mr.  Stevens.  Well,  the  only  decisions  that  I  think  of  at  the  present  time 
are  the  decrees  rendered  by  courts  of  equity  In  States  where  the  prohibition 
law  as  to  liquors,  intoxicating  liquors,  are  concerned. 

Judge  Haineb.  That  Is  unlawful  In  itself. 

Mr.  Stevens.  Well,  it  is  unlawful  In  itself  in  certain  respects.  But  where 
the  person  has  been  licensed,  for  instance,  to  sell  intoxicating  liquor,  and  in  a 
building  over  which  the  licensee  has  no  control,  and  something  transpires  at  tbe 
farther  end  of  the  building  entirely  out  of  his  Jurisdiction  and  control,  courts 
have  perpetually  enjoined  the  selling  of  liquor  in  that  building. 

Mr.  BSEED.  I  should  be  very  glad  to  go  into  tbat  question.  Judge  Hainer. 

Judge  Haineb.  Well,  I  want  you  to  discuss  that  feature  of  It,  Mr.  Breed. 
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Mr.  Bbeed.  And  I  do  go  into  it  In  the  brief  that  I  will  present. 

Judge  Haineb.  Yes.    I  Just  Bnggest  that  to  the  counsel. 

Ur.  Stevkhb.  I  am  gotog  to  make  ttils  suggestion  there,  ]Qdge,  in  view  of 
your  query,  which  ie  a  very  natural  one.  Take  any  ease.  Now,  suppose  the 
packers  had  allied  for  an  appeal  to  tie  Supreme  Court.  They  could  not  have 
gotten  an  appeal;  they  would  have  to  go  and  apply  for  a  writ  of  mandamns, 
and  that  would  be  refused  after  a  hearing,  because  It  was  not  appealable.  It  was 
entered  Into  by  consent,  and  all  the  authorities  hold  that  It  can  not  be  appealed 
from,  and  can  not  be  reviewed  by  a  higher  court. 

Judge  Hairek.  What  If  the  decree  affects  the  public  Interest 

Mr.  Stevens.  AdversSy? 

Judge  HaireA.  Adversely. 

Mr.  Stevens.  Well,  In  that  case  It  must  be  afllmiatively  shown  at  the  time, 
and  would  be  shown.    It  coold  not  get  by  the  court. 

Judge  Hainee,  Aren't  there  decisions  to  that  effect  by  the  Supreme  Court 
of  the  United  States,  that  where  it  was  conclusively  shown  that  there  was  a 
violation  of  sections  1  and  2,  for  instance,  of  the  Sherman  antitrust  law,  and 
the  decree  was  entered  that  absolutely  restrained  and  prohibited  the  parties 
from  engaging  In  that  business,  that  the  Supreme  Court  of  the  United  States 
laid  down  the  rule  that  the  decree  was  broader  than  the  Issues  permitted :  that 
the  unlawful  part  should  be  restrained,  but  the  parties  should  be  permitted  to 
continue  nnder  the  supervision  of  the  court  if  they  conduct  a  lawful  business? 
In  other  words,  the  purpose  of  the  antitrust  law  was  not  to  destroy  property, 
but  was  to  protect  propertyand  leave  thechannelsof  commerce  free.  That  there 
could  not  be  an  absolute  cessation  of  Interstate  commerce  In  any  particular 
commodity,  and  if  It  affected  the  public  interest,  or  Inflicted  an  Injury,  that 
that  commerce  should  be  allowed  to  flow  in  a  lawful  manner  under  the  super- 
visory power  of  the  Government. 

Mr.  Stevstvs.  Well,  I  think  there  Is  no  doubt  but  what  such  a  case  as  that 
would  be  upset,  but  not  by  modi^Ing  the  decree.  I  think  you  can  recall  tliat  I 
bave  cited  here  one  or  two  caaes  wlLlcb  hold  that  the  consent  decree  can  not 
be  modified,  amended  or  reviewed,  and  the  only  possible  way  to  attack  [t  is 
by  an  Independent  bill  in  equity,  which  could  be  done. 

Judge  Haineb.  Well,  do  you  think  that  this  particular  decree  la  a  final 
decree,  or  Is  It  what  we  call  an  Interlocutory  decree? 

Mr.  Stevens.  Why,  so  far  as  the  subject  matter  is  concerned,  it  is  final. 

Judge  Haineb.  Where  does  it  say  the  subject  matter  in  that  decree? 

Mr.  Stevens.  Well,  I  don't  know  that  It  mentions  It. 

Judge  Haineb.  That  has  been  suggested. 

Mr.  Stevens.  Yes,  but  the  decree  is  a  flnal  decree  as  affecting  the  subject 
matter  agreed  upon.  It  can  not  be  otherwise.  Tbere  could  be  no  interlocu- 
tory decree  In  a  case  that  has  bad  no  hearing. 

Judge  Hairer.  Well,  a  flnal  decree,  as  I  nnderstand  it,  Is  a  decree  In  whii^ 
tbere  Is  nothing  that  can  be  entered— neither  party  can  move  to  vacate  or  set 
aside  or  anything  be  done,  and  when  the  decree  becomes  flnal — of  course  if 
the  court  has.  Jurisdiction  of  the  parties  and  the  subject  matter,  that  decree 
then  becomes  flnal,  provided  the  decree  Is  rendered  within  the  issues  In  the 

Mr.  Stevens.  Yes,  sir,  and  is  not  appealable  or  reviewable. 

Judge  Haineb.  Yes. 

Mr.  Stevens.  That  Is  true,  but  la  that  the  case?  ■ 

Judge  Haikeb.  Doesn't  paragraph  18  put  in  a  reservation  ttiere  that  either 
party  can  move  to  modify  the  decree,  either  to  strengthen  It  or  to  change  any 
of  its  provisions? 

Mr.  Stevens.  No,  sir,  I  should  not  want  to  be  retained  on  that  side  of  the 
case.  I  should  prefer  the  other  side,  tiecause  that  section  eighteenth.  Judge, 
as  has  been  so  clearly  stated  by  Mr.  Watklns  and  Senator  Smith,  Is  purely, 
without-a  doubt,  for  the  purpose  of  enforcing  the  decree,  because  the  decree 
itself  contains  subject  matter  that  makes  It  Imperative  that  at  some  time  in 
the  future  an  application  may  be  made  to  enforce  the  decree,  not  to  modify 
it.  It  is  a  contract  entered  into  by  the  sanction  of  the  court,  and  held  under 
the  decisions  to  be  a  very  solemn  contract  which  can  not  be  amended.  T  think 
that  la  sound. 

It  hardly  seems  worth  while  to  go  any  further  into  the  legal  aspect  of  it, 
ualess  you  wish  It. 

Judge  Haineb.  Well,  we  would  like  to  have  you  finish,  Mr.  Stevens. 
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Mr.  STEVEna.  Well,  I  think  that  I  have  said  all  that  I  really  ought  to  say 
aa  to  the  iegalltr  of  the  decree. 

I  have  not  analyzed  or  dlacuaaed,  except  Incidentally,  the  so-called  testimony 
of  the  opiMuents  of  the  modiflcation.  It  did  not  seem  to  be  necessary  or 
desirable  In  view  of  the  testimony  itself;  the  nature  of  It,  and  tn  view  of  what 
Senator  Smith  and  Mr.  Watkins  have  said,  and  what  I  apprehended  they 
would  do.  and  I  think  I  guessed  pretty  neat  right.  I  left  that  out  thinking 
that  ther  would  take  that  up,  and  I  say  here  that  so  far  as  I  know  there  has 
been  no  agreement  among  counsel  to  cover  any  particular  phase  of  this  situa- 
tion, and  It  ts  Interesting  to  me  to  see  how  the  various  minds  apparently 
come  together,  and  I  believe  It  is  a  fair  Indication  that  it  is  pretty  sound. 
We  have  come  to  these  conclusions  independently.  Now,  there  has  been  no 
agreement  or  contract  in  restraint  of  brief  writing  among  the  counsel. 

I  have  been  arguing  mainly  In  support  of  a  hypothetical  motion  to  dismiss 
the  petition,  assuming  this  committee  to  be  a  court  and  Mr.  Campbell  and  the 
others  to  be  the  petitioners.  Now,  1  have  tried  to  convince  this  committee — 
and  I  hope  I  have— that,  were  they  sitting  as  a  court,  it  would  become  tkeir 
judicial  duty  to  dismiss  the  petition  to  modify  the  decree — 

First.  For  lack  of  Jurisdiction  of  the  persons  petitioning,  no  one  of  whom 
is  a  party  to  the  action  from  which  the  decree  resulted. 

Second.  Because  the  decree  was  not  a  decree  by  the  court  alone  but  is  tn 
effect  an  admission  by  the  parties  that  the  decree  Is  a  Just  determination  of 
their  rights  upon  the  real  facts  in  the  case  had  they  been  legally  proved. 

Third.  Because  under  the  law  the  decree  is  binding  and  absolutely  conclusive 
upon  the  parties  consenting  and  can  not  be  amended  or  in  any  way  varied  with- 
out consent  of  the  parties. 

Fourth.  Because,  being  a  decree  by  consent  of  the  pitrtle^  with  the  sanction 
of  the  court,  under  the  law  it  has  all  the  force,  and  effect  of  any  other  judg- 
ment and  Is  an  estoppel  upon  the  parties  and  their  privies. 

Fifth.  Because  the  record  shows  that  while  one  or  two  of  the  packers  are 
willing  to  have  the  decree  modified,  and  are  assisting'  Mr.  Campbell  in  his 
efforts  to  obtain  modiflcation  a,  some  of  the  packers,  the  defendants  themselves, 
are  resisting  modification. 

Sisth.  Because  the  record  shows  that  the  United  States  Government,  through 
one  of  its  departments  which  ought  to  know  and  does  know  more  about  the 
packer  activities  than  any  other  department  of  the  Government,  has  appeared 
before  this  committee  In  earnest  and  dignified  protest  against  ttie  modification 
of  the  decree. 

The  Chairman.  Mr.  Stevens,  right  there,  in  that  connection,  what  would  be 
the  situation  if  this  decree  was  entered  upon  a  theorj-,  and  after  the  entry  tLe 
Supreme  Court  of  the  United  States  should  declare  that  that  theory  was  wrong? 
For  instance,  the  Federal  Trade  Commission  says  that  this  decree  should  tie 
sustained  because  of  tlie  menace  of  the  potential  power  of  the  meat  packers  to 
acquire  a  monopoly  in  unrelated  lines,  and  the  Supreme  Court  of  the  United 
States  has  expressed  somewhat  dlfEerent  views  In  the  steel  case,  which  was 
rendered  subsequent  to  the  consent  decree  in  this  case.  In  that  situation,  what 
would  be  the  duty  of  the  court  and  the  Department  of  Justice? 

air.  Stevens.  Well,  I  think  we  are  getting  away  in  these  Inquiries ;  we  are 
drifting  away  from  the  additional  effect  of  consent.  It  is  to  be  presumetl  that 
tjie  packers  are  of  age ;  they  are  21 ;  they  know  what  they  are  doing,  and  it 
would  be  so  presumed  that -they  knew  what  they  were  entering  into  and  they 
consented  to  It,  and  they  must  be  bound  by  it. 

The  Chaibman.  And  your  view*  would  be,  then,  that  the  decree  should  stand 
even  though  the  Supreme  Court  had  decided  that  in  a  litigated  case  such  a  de 
cree  should  not  be  entered  because  of  the  fact  that  the  packers  did  consent  to 
It,  and  it  was  an  agreement? 

Mr.  Stevens.  Yes;  I  think  the  element  of  consent  has  a  very  powerful  effect. 

Judge  Haines.  Regardless  of  whether  the  decree  was  right  or  not,  so  far  as 
it  relates  to  the  unrelated  commodities ;  that  Is  the  only  Issue  here. 

Mr.  Stevens.  So  far  as  there  was  no  fraud  in  obtaining  the  consent,  and  so 
far  as  the  court  acted  within  its  constitutional  powers,  I  think  it  is  absolute); 
conclusive,  and  can  be  attacked  only  by  an  independent  bill  in  equity,  which 
can  l>e  done  now.  I  think  that  Is  the  proper  way — is  to  bring  an  independent 
bin  In  equity  and  find  out  where  they  are  at.  But  th€T  can  not,  under  the  law, 
attack  this  decree  or  ask  to  have  it  amended. 

Judge  Haiweb.  But  the  Government  itself  could  not  move,  no  matter  how 
unlawful,  or  whether  It  has  exceeded  its  power  or  not? 
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Mr.  Stevens.  No;  I  don't  see  how  it  could,  becaoae  here  are  interveners  now 
that  come  Into  H.  I  think  that  if  the  Government  and  the  packers,  all  of  the 
parties  to  this  decree,  had  agreed  that  it  might  be  modified,  it  possibly  could 
not  be  attacked. 

Judge  Hainee,  But  don't  you  make  a  distinction,  Mr.  Stevens?  You  are  as- 
suming now  that  If  we  should  make  the  recommendation,  that  that  in  effect  is 
a  modification  of  the  decree.    It  doesn't  mean  that? 

Mr.  Stbvkns.  Not  at  all. 

Judge  Haineb.  It  simpiy  means  that  these  matters  should  be  presented  to 
the  court  that  originally  heard  the  matter,  and  permit  the  court  to  pass  upon 
the  matter  in  the  light'of  the  decisions  of  the  Supreme  Court  of  the  United 
States  and  the  law  of  the  land,  and  whether  or  not  it  does  injurionsly  affect 
any  of  the  public,  that  is  for  the  court  to  determine.  And  the  question  bc- 
lore  the  committee  here  is  whether  there  1b  such  a  showing  that  they  should 
present  their  rights  to  a  competent  court,  and  hear  it  upon  the  evidence  and 
upon  the  law.  It  Joean't  mean  that  even  if  the  committee  should  recommend 
this,  that  their  opinion  is  that  It  should  be  necessarily  modified.  It  was  sug- 
gested by  Senator  Smith  that  In  some  respects  the  decree  would  be  strength- 
ened. In  other  words,  it  occurs  to  me  it  is  a  very  serious  question  when  you 
flle  a  written  stipulation  signed  by  the  Government  counse!,  aa  well  as  the 
parties,  that  there  should  be  no  findings  of  tact,  and  that  the  decree  is  not 
an  adjudication  of  the  rights,  and  that  the  parties  who  are  charged  with  the  ■ 
■violation  ot  the  antitrust  laws  were  Innocent  of  the  violation  of  any  law, 
that  such  a  decree  could  stand.  Have  you  ever  found  any  decree  where 
there  was  a  written  stipulation  filed,  or  any  decision  of  any  court,  English 
or  American  court,  where  a  decree  was  based  upon  such  a  stipulation  as  in 
this  case? 

Mr.  Stbvbks.  No ;  1  don't  think  there  ever  was. 

Judge  Haineb.  No. 

The  Chaibman.  There  is  no  such. 

Judge  Haireb.  I  have  entered  numerous  consent  decrees 

Mr.  SurtH  (interposing).  Mr.  Chairman,  I  would  like  to  suggest  that  there 
has  never  been  in  any  such  a  case  such  a  combination  Invading  the  entire 
foodstuffs  over  the  entire  land.  You  can  not  find  another  such  case.  Th( 
court  could  have  dissolved  these  corporations.  If  it  could  have  dissolved  the 
corporations  and  stopped  them  from  doing  business,  it  could  stop  them  from 
extending  their  business,  and  the  decree  follows  the  allegations  in  the  bill, 
I  Just  want  to  throw  that  out- 
Judge  Hainbr.  Senator,  now  if  you  were  sitting  aa  a  judge  you  might  have 
found  on  the  evidence  that  they  were  violating  the  Sherman  antitrust  law 
and  the  Clayton  antitrust  law  as  to  the  meat  business.  Or  perhaps  it  is  the 
cheese  business,  or  other  business.  But  as  a  court  would  you  then  have  en- 
tered the  decree  restraining  and  prohibiting  them  from  dging  a  business  that 
has  not  reached  the  state  of  monopoly,  and  was  not  in  violation  of  any  law 
of  the  United  8tat«? 

Mr.  Smith.  I  would  without  hesitation  If  they  had  consented  to  it.  I  think 
I,  on  this  record,  would  have  enjoined  them  from  doing  business  altogether, 
I  think  I,  under  this  record,  would  have  dissolved  the  corporations,  and  put 
them  entirely  out  of  business  everywhere  If  it  had  gone  to  a  flnai  hearing. 
I  think  the  record  Justified  it. 

Judge  Haireb.  Do  you  think  such  a  decree  would  have  withstood  the  attack 
of  nn  appeal  to  the  Supreme  Court  of  the  United  States! 

Mr.  Smith.  I  do.  I  think  this  record  makes  a  case  in  which  the  corpora- 
tions could  properly  have  been  dissolved.  I  think  probably  in  the  interest  of 
the  public  it  was  better  to  have  stopped  them  and  restrained  them,  as  this  did. 
But  I  haven't  any  doubt  about  .the  legality,  under  their  consent,  of  stopping 
them  from  extending  their  business  further,  because  the  extension  of  their 
business  would  have  been  an  extension  of  monopoly. 

Judge  Hatnbb.  But  the  decree  permits  them  to  engage  in  what  is  the  mo 
DopoUstic  feature  of  It.  and  the  unlawful  part  permits  them  to  engage  in  that 
business,  and  then  absolutely  restrains  them  in  the  handling  of  the  unrelated 
commodities  that  were  not  unlawful. 

Mr.  Smith,  But  the  extension  of  that  business  would  simply  have  estMided 
the  monopoly  In  Oie  domination  of  the  food  supply  of  the  country. 

Judge  Haikeb.  That  is,  as  a  future  menace? 


:v  Google 


978  packers'  consent  decree. 

Mr.  Smith.  Yes,  it  stopped  them  from  going  on  with  their  moaopol^  In  the 
balance  of  the  food,  and  nndertook  to  control  them  in  what  they  bad  already 
grasped  as  a  monopoly. 

Mr.  Stevens.  And  furthermore,  Judge  Hainer,  since  the  entry  of  thla  decree 
tlie  defendants  in  that  decree  have  taken  advantage  of  the  benefits  of  the  decree 
In  going  before  committees  in  Congress  and  before  the  Interstate  GommeTcc 
Commission,  and  setting  It  up  as  a  sort  of  a  plea  In  bar  against  anything  more 
against  them.  They  have  accepted  the  benefits  of  It,  and  now  they  must  be 
bound  by  It. 

I  was  about  to  state  my  seventh  ground,  Mr.  CbaiEman. 

The  CiiAiHMAK.  Proceed,  Mr.  Stevens. 

Judge  Haineb.  It  wouldn't  do  to  pass  tliis  up  without  asktng  a  few  questions. 

Mr.  Stevens.  No. 

Judge  Hainer.  Tou  would  not  think  we  were  Interested. 

Mr.  Stevens,  The  seventh  ground  would  be  because  not  only  the  United 
States  but  one  of  the  great  States  therein,  the  State  of  Michigan,  has  also  ap- 
peared here  In  protest,  through  Its  department  of  justice,  and  this  Is  Pn^Kment 
MovviU's  own  State. 

Eighth.  Because  even  a  recommendation  that  the  decree  be  modified  will, 
when  Its  filenificance  Is  understood  by  the  people  of  thla  country,  divide  them 
Into  hostile  camps,  stir  them  Into  righteous  Indignation,  and  drive  them  to  act 
unwisely. 

Ninth.  Because,  as  we  see  It.  recommendation  for  modification.  In  the  llgbt 
of  what  has  transpired  in  this  hearing,  would  be  ethically  questlouable,  morally 
wrong,  and  politically  a  serious  blunder, 

I  hope  the  committee  will  accept  my  statement  of  the  best  of  Intentions. 

Judge  Hainbb.  We  will  do  that. 

Mr.  Stevens.  I  do  not  want  this  committee  to  place  itself  In  the  position  It 
would  find  Itself  as  to  the  law,  I  am  very  sure,  by  taking  upon  themselves  the 
burden  of  even  recommending  that  the  Government  try  to  do  something  It  can 
tiot  do. 

Judge  Hainim.  Now.  Mr.  Galloway,  It  la  20  minuter  of  4.  Mr.  Breed,  could  not 
you  argue  this  case  in  the  morning  just  as  well  as  to-ni^htT  I  have  got  an 
engagement  at  the  department,  where  there  are  some  Chicago  people  who  are 
attempting  to  make  an  application  in  the  packers  case. 

Mr.  Bbeed.  1  was  rather  hoping  to  get  through  to-night.  I  don't  know  that 
my  argument  would  be  so  important  but  that  we  can  perhaps  go  on. 

Judge  Haiheb.  Well,  I  would  like  to  hear  your  argument. 

Mr.  Bbkkd.  I  am  going  to  present  a  brief  In  printed  form.  And  the  racord 
will  disclose  the  anfument.    I  would  like  very  much  If  we  could  close  to-cTay. 

Judge  Hacneb.  Well,  perhaps  if  you  will  take  a  recess  for  half  an  hour  or 
so  I  can  be  back. 

The  Chaikuan.  Will  that  be  all  right  for  yon  geutlemen? 

Mr.  Bbged.  It  is  all  rigbt  with  me. 

The  Chaibman.  Very  well,  we  will  then  take  a  recess  until  4.30,  aay.  and  we 
hope  to  be  back  tben. 

(Thereupon,  at  3.45  o'clock  p.  m.,  a  recess  was  taken.) 

ATTEB  AFTKRNOOn  EXCESS. 

At  0.20  o'clock  p.  m.  the  committee  reconvened,  and  the  arguments  were  re- 
sumed. 

Mr.  Camfbell.  Mr.  Chairman,  might  I  submit  my  brief  now?  1  want  to 
submit  this  brief,  and  I  have  one  copy  here.  Mr.  Cliatnnan.  for  the  attorneys  oa 
the  other  side,  and  you  can  hand  that  to  any  one  of  them  you  want. 

The  Chaibman.  Very  well. 

Mr.  Campbell.  I  suppose  that  I  will  be  entitled  to  copies  of  the  briefs  of  the 
other  side,  will  I? 

The  Chaibman.  Well,  I  understand  Mr.  Breed's  brief  will  be  printed,  but  1 
don't  know  as  to  the  others. 

Judge  Hainsb,  Why  not  put  those  that  are  typewritten  and  will  not  be 
printed  Into  the  record,  and  then  we  wUI  have  tbem? 

The  Chairuan.  It  would  make  the  record  rather  large. 

Judge  Eainkk.  Well,  tf  those  briefe  that  are  not  to  be  printed  were  put  In 
the  record  we  would  have  them  there,  and  yon  could  have  them  In  that  w«y. 
Mr,  Campbell. 
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The  Chaibmah.  Very  well ;  if  there  is  no  objection  Mr.  Campbell's  brief  ma; 
be  put  In  the  record. 

Judge  Haikeb.  I  think  It  would  be  a  good  idea  for  the  Senator's  brief,  and 
Mr.  Steveaa's  to  be  put  in  also, 

Mr.  Bbeed,  Yes, 

Mr.  Campbell.  Well,  I  would  like  to  have  a  copy  of  the  briefs. 

Mr.  Bbeed.  Well,  you  will  get  them  in  the  record. 

Mr.  Campbell.  Well,  I  wasn't  getting  the  record, 

Mr.  Bbebd.  Oh,  take  a  copy  of  it,  and  then  you  will  have  them. 

Mr.  CAMPBEI.L.  All  right;  I  will  do  that 

Judge  Eainbb.  I  think  it  would  be  proper  to  put  these  briefs  In  that  are  not 
printed. 

The  Chairman.  If  you  gentlemen  will  leave  a  copy  of  your  briefs. 

Mr.  Bbebd.  Mine  won't  really  be  down  here  to-morrow.  I  have  got  one  Chat 
was  partially  printed,  but  tbere  was  some  more  to  go  in,  and  the  balance  will 
come  along  day  after  to-morrow. 

Mr.  Stevens.  Now,  may  I  have  some  copies  made  and  correct  the  errors  that 
I  find? 

The  Chairman.  When  could  you  get  it  down? 

Mr.  Stevens.  Within  a  week. 

Judge  Haircb.  Well,  put  those  that  are  not  printed  in  the  record. 

The  Chaibman.  Mr.  Breed's  will  be  printed,  and  It  will  not  be  necessary  to 
put  that  in  the  record. 

(The  brief  presented  hv  Mr.  Vernon  C,  Cam[d>ell  to  the  cwnmittee  for  the 
record  is  as  follows:) 

HoccRx  Items,  of  Consent 
Swift  &  Co.  et  al. 

statement  of  facts. 

It  appears  necessary  to  review  ai  iengcb  the  facts  leading  up  to  the  bearing 
beld  by  the  interdepartmental  committee  for  the  purpose  of  determining  upon 
the  report  and  recommendations  which  should  be  made  as  to  modification  of 
tbe  consent  decree.  However,  in  order  that  the  ciwnraittee  may  have  before  it 
the  views  of  the  California  Cooperative  Cauneries  in  this  matter,  which,  we 
submit,  is  the  position  of  others  who  appeared  in  behalf  of  the  modification. 
us  wdl  as  the  position  of  a  great  number  of  growers,  cannera,  and  citizens  who 
were  unable,  unwilling,  or  reluctant  for  business  reasons  to  appear  at  tlie 
hearing,  we  would  respectfully  call  attention  to  the  following; 

By  the  provisions  of  tlie  consent  decree,  it  is  provided,  briefly,  as  follows; 

"  First.  That  the  corporation  defendants,  and  each  of  them,  are  enjoined  from 
in  any  manner  maintaining  or  entering  Into  any  contract,  combination,  or  con- 
spiracy In  restraint  of  trade,  or  from  monopolizing  or  attempting  to  monopolize 
any  part  of  trade  or  commerce. 

"  Second.  The  defendants,  and  each  of  them,  are  perpetually  enjoined  from 
owning  any  interest  in  stockyards,  stockyard  terminal  railroads,  or  stockyard 
market  newspapers  in  the  United  States,  except  in  so  far  as  the  court  may 
permit  individuals  to  retain  such  interests  upon  certain  conditions. 

"  Third.  The  corporation  defendants  are  perpetually  enjoined  and  restrained  , 
from  either  direct^  or  indirectly,  through  any  device  or  arrangement  what- 
soever, from  using  or  permitting  ahy  other  person,  firm,  or  corporation  to  use 
their  distributive  system  and  facilities.  Including  their  branch  houses,  route 
cars,  and  autotrucl^,  or  any  of  them,  in  any  manner  for  the  purchase,  sale, 
handling,  transportation,  or  distributing,  or  otherwise  dealing  in,  any  of  those 
commodities  named  In  the  decree. 

"  Fourth.  The  corporation  defendants  are  perpetually  enjoined  and  restrained 
from  either  directly  or  Indirectly  engaging  In  or  carrying  on,  either  for  do- 
mestic trade  or  for  export  trade,  manufacturing,  Jobbing,  selling,  transporting 
(except  as  common  carriers),  distributing  or  otlierwise  dealing  In  certain  com- 
modities named  in  the  decree.  The  corporation  defendants  are  further  wijoined 
from  owning,  either  directly  or  indirectly,  any  capital  stock  or  any  other  inter- 
est whatsoever  In  any  other  corporation,  firm,  or  association,  except  common 
carriers,  which  is  in  the  business  of  manufacturing,  jobbing,  Belling,  trans- 
porting (except  as  common  carriers),  distributing,  or  otherwise  dealing  In  anj 
of  the  commodities  nanred  in  the  decree: 
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"Fifth.  The  IndlTldual  defendaiitB  are  perpetually  enjoined  and  restrained 
from  either  directly  or  Indirectij  onnlne  voting  atotk  which  In  the  aggregate 
amounts  to  50  per  cent  or  more  at  the  voting  atock  of  any  corporation,  firm, 
or  association  which  may  be  In  the  business  of  manufacturing,  Jobbing,  selling, 
IraneportinK,  d'stributiiif!,  or  otherwise  dealing  in  any  of  the  commodities  named 
lu  the  decree. 

"Sixth.  The  defendants  and  each  of  them  are  perpetually  enjoined,  in  the 
L'lilted  Stules.  from  owiilug  or  operatlnR  retail  meat  markets. 

"  Seventh.  The  defendants  and  each  of  iheni  are  perpetually  enjoined,  in  the 
[Tnlted  States,  from  owning  any  Interest  lu  public  cold  storage  warehouses,  ex- 
cept under  certain  conditions. 

"Eighth.  The  corporation  defendants  and  each  of  them  are  enjoined,  In 
the  United  States,  from  dealing  in  fresh  milk  and  cream,  except  for  their  own 
nee  in  manufacturing  butter  or  butter  substitutes,  or  cheese. 

"  Ninth.  The  coriwratlou  defendants  and  each  of  them  are  perpetually  en- 
Joined  from  engaging  In,  carrying  on,  or  using  any  tlleKal  trade  practices  of 
any  nature  whatsoever  in  relation  to  the  conduct  of  any  business  in  whicli  they, 
oi-  any  of  them,  may  be  engaged." 

The  remaining  paragraphs  of  the  decree  are  Intended  to  render  effective  the 
Injunction  orders  above  enumerated,  to  wit,  fiecond  to  eighth,  inclusive. 

It  la  the  third,  fourth,  am!  fifth  provisions  of  this  decree,  effectually  destroy- 
ing liighly  valuable  and  extensive  facilities  for  domestic  and  export  food  dis- 
tribution, with  which  we  are  most  concerned.  Attention  Is  called  to  the  fact 
that  the  economic  value  and  efflclency  of  the  distributive  system  of  the  packers 
ivna  not  denied  by  tliose  opposed  to  modification  of  the  decree.  Such  efficiency 
was  questioned  by  Economist  Durand  when  the  distributive  system  grew  be- 
yond certain  proportions,  but  the  testimony  of  Mr.  Clifford  Thome,  based  on 
actual  facts  as  to  the  operation  of  such  system,  proved  the  efficiency  and 
economy  thereof  beyond  question. 

We  willingly  admit  the  special  interest  of  the  Galifomia  Cooperative  Can- 
neries in  the  continuance  of  this  distributive  system,  resulting  from  our  con- 
tract with  Armour  &  Co.  But  our  direct  Injury,  under  the  terms  of  the 
decree,  serves  to  make  more  evident  the  indirect  Injury  whieh  the  producers 
and  manufacturers  of  food  products  must,  of  necessity,  sustain  if  their  mar- 
keting field  and  channels  of  distribution  are  to  be  forever  restricted  thereby. 
As  previously  stated,  the  California  Cooperative  Canneries  entered  into  a 
contract  with  Armour  &  Co.  in  May,  1919,  whereby  the  latter  agreed  to  pur- 
chase from  us  ail  of  the  California  canned  fruits  required  by  them,  In  ao  far 
as  we  were  able  to  furnish  the  desired  quantity  and  grades.  The  term  of 
this  contract  was  for  a  period  of  ten  years,  and  uhder  it  Armour  &  Co. 
handled  about  50  per  cent  of  the  output  of  the  California  Cooperative  Can- 
neries during  the  year  1920.  The  great  value  of  this  contract  to  us  is  apparent. 
in  that  it  afforded  a  ready  market  for  a  large  portion  of  our  output,  thus 
effecting  a  great  saving  of  time  and  money  In  sales  effort  and  expense.  Such 
contract  was  valuable  also  in  obtaining  loans  from  banks,  in  that  the  banks 
were  willing  to  loan  to  us  because  they  were  satisfied  that  a  considerable 
portion  of  our  pacit  was  sold  to  a  reliable  buyer  and  we  would  be  able  to  pay 
them  the  money  borrowed  to  cover  the  expenses  of  canning.  Our  growers  of 
fruits  and  vegetables  felt  secure  through  having  such  a  considerable  portion 
of  our  pack  sold  for  a  term  of  years.  They  knew  that  their  products  were 
already  marketed,  and  accordingly  were  able  to  plan  the  care  of  their  orchards 
and  conduct  of  their  business  with  a  feeling  of  security  as  to  the  future.  The 
contract  gave  to  the  California  Cooperative  Canneries  assurance  of  a  wide 
distribution  of  its  products  and  we  were  able  to  operate  our  plants  at  full 
capacity,  thus  reducing  the  cost  of  operation  to  the  minimum. 

After  the  entry  of  the  consent  decree.  Armour  &  Co.,  notified  us  that  they 
were  compelled  to  discontinue  the  handling  of  products  such  as  ours  and  that 
the  contract  must  be  canceled.  No  investigation  was  made  by  the  Department 
of  Justice  as  to  our  rights  under  the  proposed  decree  and  we  were  not  notified 
or  heard  in  the  matter.  It  is  extremely  diflicult  to  determine  the  full  extent  of 
the  damages  sustained  by  our  organization  through  the  taking  away  of  our 
principal  market  outlet,  both  foreign  and  domestic.  We  insist  that  our  rights 
and  our  property  have  been  invaded  and  destroyed  without  dne  process  of  law 
and  so  believing,  we  have  since  May,  1920,  protested  to  the  Department  of 
Justice  against  the  operation  of  the  consent,  decree,  pointing  out  the  great 
damage  which  the  operation  of  this  decree  does  not  only  to  our  business,  but 
Indirectly  to  every  fruit  producer  and  canner  In  California  and  elsewhere. 
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In  this  connection,  I  wish  to  quote  from  the  December  Trade  Letter  laaued 
by  R,  H,  Benoett,  of  the  California  Whoiegale  Grocers'  Association,  as  follows  r 

"  Distribution  is  the  foremost  problem  for  the  commercial  world.  It"  Is  in- 
adequate, aod  the  world  calls  aloud  and  inaistontly  (or  increased  efficiency  and 
more  economy  Id  transferring  commodities  from  the  producer  to  the  consumer, 
and  the  revolution  has  started-— chain  store  systems  are  growing,  combinative 
buying  ia  Increasing,  giant  combines  are  pending,  direct  selling  is  wabbling  In 
decision,  and  the  established  system  of  dletribution  ia  trembling  in  the  balance, 
so— where  do  we  go  from  liere?  " 

It  is  evident  that  the  contract  which  we  had  with  Armour  &  Co.  enabled 
growers  operating  individually,  to  market  their  f)roduee  direct  to  the  retailer, 
without  intervention  of  the  usual  brokers  and  others  interested  in  taking  toll 
en  route.  Aside,  however,  from  our  own  interest  In  the  matter,  we  are  of  the 
opinion  that  the  extensive  and  etiicient  dlatributive  facilities  of  the  packers 
should  be  utilized  to  their  fullest  capacity  with  reaultant  beneUt  to  the  farmers, 
growers  and  food  producers  generally,  as  well  as  to  the  consumers.  Believing 
this,  we  made  such  effort  as  we  could  to  inform,  and  advise  with,  growers,  can- 
ners  and  othera  Intereated.  The  committee  will  appreciate  the  great  difficulty 
encountered  In  carrying  on  an  unoi^nized  effort  in  opposition  to  the  two 
powerful  trade  organizations  of  the  wholeaale  grocers.  We  understand  the 
Southern  Wholesale  Grocers'  Association  has  membership  of  approximately 
two  thousand  wholesale  grocers  and  the  National  Wholeaale  Grocers'  Associa- 
tion a  membership  of  approximately  sixteen  liundred.  Both  of  these  organiza- 
tions have  been  in  existence  for  years,  are  well  financed  and  well  advised  as  to 
the  beat  mehod  of  bringing  their  Influence  to  bear  against  any  propostion  In 
anywise  conflicting  with  their  interests.  These  two  associations  actively  op- 
posed modification  of  the  decree  and  they  or  their  members  brought  pressure 
to  bear  against  those  favoring  modification  and  by  divers  means  a  full,  true  and 
complete  expression  of  opinion  from  cannera  and  others  was  prevented.  A  num- 
ber of  those,  upon  whom  we  bad  depended,  failed  to  appear  at  the  hearings, 
although,  up  until  the  time  the  list  of  witnesses  was  made  known  publicly,  they 
had  assured  us  they  would  do  so.  We  feel  confident  that  the  committee  will 
bear  in  mind  and  give  due  weight  to  the  handicaps  under  which  we  were  work- 
ing in  attempting  to  focus  the  views  of  those  favoring  modification  and  secure 
their  attendance  at  the  hearings. 


The  greater  portion  of  the  testimony  seems  diected  toward  the  question 
whether  It  Is  to  the  interest  of  the  wholesale  grocere  that  additional  com- 
petitors be  permitted  to  ent«r  their  field  of  business.  We  submit,  however,  as 
previously  stated,  that  the  real  Issue  here  Involved  is  whether  the  public  inter- 
est, 1.  e.,  whether  the  Interests  of  the  one  hundred  and  ten  millions  of  Ameri- 
can people  do  not  require  that  all  facilities  for  the  sale  and  distribution  of 
foods  be  used,  and  all  channels  of  trade  be  opened,  to  the  fullest  extent  for 
both  domestic  and  export  business.  And  we  believe  it  is  In  the  light  of  this 
issue  that  the  committee  wilt  wish  to  weigh  and  consider  this  question,  and 
not  upon  the  narrow  ground  as  to  what  may  be  best  in  the  selfish  interests  of 
the  National  and  Southern  Wholesale  Grocers  Assoclutions. 


In  attendance  throughout  the  bearing,  we  find  the  National  Wholesale 
Grocers  Association  represented  by  their  chief  counsel,  William  C.  Breed,  and 
a  corps  of  assistant  attorneys ;  the  Southern  Wholesale  Orocers'  Association 
represented  by  the  Hon.  Hoke  Smith ;  the  Vermont  Wholesale  Grocers'  Associ- 
ation represented  by  Attorney  Roland  Stevens;  the  National  Food  Brokers' 
Association  represented  by  H.  A.  K.  Dally,  a  former  attorney,  all  df  whom 
were  present  during  the  entire  proceedings.  Attorney  Clifford  Thorne,  who 
represented  the  National  Wholesale  Grocers'  Association  as  chief  counsel  In 
their  case  before  the  Interstate  Commerce  Commission  involving  the  peddler 
car  question,  was  also  in  attendance  during  the  greater  portion  of  the  hearing. 

All  of  these  gentlemen  participated  not  only  In  aggressively  cross-examining 
witnesses  who  favored  modification,  but  each  of  them  In  addition  thought  it 
necessary  to  take  the  witness  stand  and  make  statements  in  oppoaltion  to 
modification  of  the  decree.  To  say  that  this  group  of  attorneys  represented 
the  public  interests  as  distinguished  from  the  interests  of  their  clients  is 
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absurd.  The  attunieys  sougbt  to  Oomlnate  and  direct  the  course  of  the  bear- 
IngB  along  Itaes  which  would  be  moet  beneficial  to  the  wholesale  grocers' 
interests,  and  we  submit  the  record  shows  that  such  was  their  courae  of 
action  throughout  the  proceeding. 

Those  favoring  modification  of  the  decree  were  not  represented  at  the 
hearing  by  any  attorney  or  attorneys ;  the;  did  not  enter  upon  the  hearing 
with  the  idea  that  this  was  a  contest  between  the  wholesale  grocers  of  the 
country  and  certain  companiea  engaged  In  the  meat  packing  Industry.  It  was 
our  idea  throughout  that  the  Interdepartmental  Committee  wished  to  receive 
full  information  as  to  the  economic  effect  of  this  decree  upon  the  public  inter- 
ests. We  well  knew  that  the  wholesale  grocers  associations  could  bring  to  the 
hearing  not  only  an  array  of  emlnrat  counsel  but  practically  every  one  of 
their  3,600  members  if  they  so  desired.  The  president  of  the  National  Whole- 
sale Grocers'  Association  since  the  close  of  the  hearing  has  seen  fit  to  call 
attention  to  the  large  number  of  witnesses  who  appeared  In  opposition  to 
modification  and  the  small  number  who  appeared  in  favor  of  modiflcatioii  of 
the  decree. 

I  contend  that  the  wholesale 'grocers  and  their  witnesses  appearing  In  their 
behalf  were  testifying  entirely  for  their  own  selfish  interests  and  represented 
only  one  group  or  class  and  were  not  In  any  way  representing  the  Intt^rests 
of  the  general  public  or  expressing  the  public  view.  It  must  also  be  borne  in 
mind  by  the  committee  that  this  hearing  was  asked  for  by  the  Wholesale 
Grocers'  Associations  and  held  in  response  to  their  request,  that  neither  myself 
nor  other  proponents  of  modification  did  at  any  time  ask  for  a  public  hearing 
or  was  It  the  Intention  of  myself  or  any  other  of  the  pro[MnentB  to  try  to 
overawe  or  influence  the  committee  through  weight  of  numbers.  Our  sole  and 
only  Intention  was  to  bring  before  the  committee  variouti  viewpoints  held  by 
the  proponents  of  modification  and  to  answer  such  arguments  and  sUite- 
ments  as  might  be  made  by  witnesses  and  attorneys  for  the  wholesale  grocers. 
However,  although  we  had  no  Intention  or  design  of  Impressing  or  infiuenclog 
the  committee  on  account  of  or  by  weight  of  numbers,  I  find  that  whereas 
the  wholesale  grocers  and  their  wltneeses  who  testified  for  them'  represent 
possibly  a  few  thousand  individuals  and  corporations,  practically  all  of  ivhom 
were  wholesale  grocers  or  those  representing  interests  closely  allied ;  those  who 
witnessed  either  in  person  or  by  letters  In  favor  of  modification,  repre- 
sented hundreds  of  thousands  of  indivldaals,  principally  producers  or  pro- 
ducers organizations. 

The  Michigan  Farm  Buraau  Federation  alone  <a  resolution  from  which 
I  introduced  Into  the  records)  represents  100,000  producers  and  Mr,  J.  B. 
Howard  who  is  the  representative  of  over  a  million  producers  of  the  United 
States,  is  on  record,  through  a  letter  written  to  me,  favoring  the  meat  packers 
entering  distribution  as  soon  as  the  Secretary  of  Agriculture  is  prepared  to 
adminltt^  the  packer  control  act. 

It  Is,  moreover,  my  understanding  that  even  cases  In  court  are  not  decided 
according  to  the  volume  of  testimony  adduced — the  interests  of  the  parties 
appearing  must  be  tak^i  Into  consideration  in  weighing  the  valne  of  their 
statements. 

With  this  thought  in  mind,  we  do  not  believe  It  would  be  helpful  to  pr^Mire 
an  abstract  or  outline  of  the  testimony  presented.  In  the  testimony  given  by 
me  in  rebuttal  under  date  of  December  10,  beginning  at  page  1989,  will  i>e 
found  a  review  of  a  portion  of  the  testimony  of  certain  wholesale  grocers 
and  others  who  were  witnesses  at  the  hearing.  At  other  pomts  in  the  testi- 
mony of  myself,  upon  rebuttal,  will  be  found  statements  reviewing  and 
answering  the  testimony  of  other  witnesses  opposed  to  modification  particularly 
the  testimony  of  Messrs.  Chase  and  McKinney.  We  shall,  therefore,  content 
ourselves  yfitb  submitting  merely  a  r6sam^  or  outline  of  points  established 
by  the  testimony  of  various  witnesses  In  attendance  at  the  hearings. 

Witness  Gray,  a  prominent  fruit  grower,  has  expressed  the  views  of  the 
California  fruit  producers  and  reviewed  the  history  of  fruit  production  on  the 
Pacific  coast  He  has  had  actual  experience  in  producing  and  marketing 
farm  products  over  a  long  period  of  years.  He  has  clearly  pointed  out  the 
growers'  dllficultles  In  marketing  throngh  the  wholesalers.  He  wama  the 
Government  against  the  operation  of  this  consent  decree  which  narrows  and 
restricts  the  producers'  marketing  channels  and  facilities. 

Mr.  Morrill,  a  lai^  producer  of  Michigan,  representing  the  views  of  100,000 
members  of  the  Michigan  Farm  Bureau  Federation,  in  his  testimony  before 
your  committee  most  earnestly  protested  against  the  operation  of  the  decree. 
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setting  fortli  concisely  and  clearly  how  and  why  this  decree  caused  great 
financial  loss  to  th«  producers  of  Michigan. 

'The  opposition  of  canners  and  many  business  men  throughout  the  States 
of  Virginia,  Tennessee,  North  Carolina,  and  parts  of  Georgia,  to  the  consent 
decree,  was  voiced  by  witnesses  Gillespie,  Gillian,  Craig,  and  Gill  who  are 
practical  men  variouBly  engaged  in  canning,  can  manufacturing,  fruit  grow- 
ing, farming,  and  bonking,  and  are  familiar  with  the  injurious  effects  of  the 
operation  of  the  decree  in  tlieir  districts. 

Witnesses  Sterling,  Milbourne,  and  Handy,  oyster,  fish,  and  vegetable  packers 
of  Maryland,  together  with  letters  received  from  sardine  packers  on  the  coast 
of  Maine,  and  introduced  in  evidence,  made  clear  the  damage  sustained  through 
the  operation  of  the  decree  and  set  forth  the  views  of  those  engaged  in  the 
packing  and  preserving  of  these  kinds  of  foods,  as  to  the  necessity  for  the 
immediate  modification  or  the  setting  aside  of  the  decree. 

The  testimony  of  the  committee  representing  the  National  Kraut  Packers' 
Association  conclusively  showed  that  the  packers  of  sauerkraut  and  the 
farmers  growing  the  produce  throughout  the  United  States  had  suffered  great 
financial  losses  directly  through  the  operation  of  this  decree  which  prevents 
the  meat  packers  from  distributing  to  the  retail  meat  dealers  an  article  of 
food  largely  handled  hy  such  trade. 

At  the  request  of  Mr.  A.  I.  Judge,  the  editor  of  the  Canning  Trade  of 
Baltimore,  I  Introduced  In  evidence  a  letter  addressed  to  your  committee  by 
Mr.  Judge.  The  Canning  Trade  is  the  oldest  and  the  first  Journal  in  th^ 
United  States  devoted  exclusively  to  the  canning  business  and  it  will  be 
admitted  that  Mr.  Judge,  by  his  many  years  of  Close  personal  contact  with  the 
canners  of  the  United  States,  is  in  a  better  posltton  to  team  and  to  ^ow 
the  views  of  the  great  body  of  canners  on  this  decree  matter  than  is  any  other 
man  In  this  country. 

His  journal  Is  supported  by,  and  is  conducted  in  the  interest  of  the  canners 
only  and  therefore  his  views  would  naturally  reflect  those  of  the  great  ma- 
jority of  the  canners  themselves.  He  says,  after  carefully  reviewing  the 
vrbole  matter;  "  What  I  have  said,  was  and  is,  wholly  with  the  interest  of  the 
canners  at  heart  and  because  I  believe  Uiat  a  return  of  the  big  meat  packers 
as  distributors  will  not  only  restore  fair  conditions  to  the  canners  but  that 
the  consumer  will  be  best  served.  I  pray  you  therefore  to  restore  the  big 
meat  packers  to  their  rightful  position  as  distributors  of  canned  food  and 
other  lines  and  by  this  action  wipe  out  the  blot  that  has  been  put  upon  the 
name  of  fair  trading  and  real  Americanism  when  the  Packers  Consent  Decree 
was  enacted." 

I  quoted  from  the  annual  address  of  President  Virden,  of  the  Western  Can- 
nera  Association,  before  that  organization  last  spring,  in  which  he  laid  stress 
upon  the  necessity  (or  the  meat  packers  to  be  again  allowed  to  distribute 
canned  goods.  Communications  from  many  other  proponents  for  modification 
were  introduced  by  me  and  other  witnesses,  and  I  have  no  doubt  that  many 
farm  organizations  have  communicated  directly  with  this  committee  or  the 
Department  of  Justice  urging  modification. 

POINTS  BBOtJGHT  OUT  AT  HBABIKO. 

1.  The  most  vital  problem  to-day  to  the  average  American  is  the  question  of 
the  prices  of  food. 

2.  All  investigators  of  such  problem  state  unqualifiedly  that  food  distribution 
between  the  farmer,  grower  or  producer,  and  the  consumer  must  be  made  more 
efiiclent  and  direct  if  such  problem  Is  to  be  solved.  The  Joint  Commission  of 
Agricultural  Inquiry  found  that  37  cents  of  the  consumer's  dollar  represents 
the  coat  of  producing  the  article  and  the  cost  of  material  that  went  Into  It, 
14  cents  represents  all  the  profit,  49  cents  the  cost  of  service  of  distribution. 

3.  The  defendants  under  the  consent  decree  have  approximately  1,200  branch 
houses  throughout  the  entire  country  located  principally  in  the  large  con- 
suming centers,  all  of  which  have  an  organization,  an  equipment  of  dry  and 
cold  storage  space,  and  other  facilities  suitable  to  the  handling  of  canned  and 
dried  fruits,  vegetables,  and  other  food  products. 

4.  The  defendants  under  the  consent  decree  have  a  great  number  of  cars 
and  car  rontes  over  which  they  operate  so-called  "  peddler  cars,"  thus  reaching 
directly  and  economically  thousands  of  towns  with  food  products. 

5.  The  defendants  under  the  consent  decree  have  organizations  and  connec- 
tions in  foreign  countries  which  are  located  and  equipped  so  as  to  handle  ex- 
port trade  In  food  products. 
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6.  Proper  distribution  of  food  between  the  groweva  anil  the  consumers,  boUi 
domestic  iind  foreign,  is  requisite  to  an  increased  production  of  fooda, 

7.  All  of  these  facilities  nnd  equipment  for  food  distribution  are  destroyed, 
and  market  channels  of  trade  heretofore  open  to  growers  and  caniiers  are 
closed  by  tlie  provisions  of  the  consent  decree. 

8.  Those  opposed  to  modlflcatlon  of  the  decree  base  their  opposition  in  real- 
ity upon  their  desire  to  prevent  competition  In  their  field  of  business. 

9.  Those  opposed  to  modification  of  the  decree  base  their  opposition  ostensibly 
upon  (1)  the  possibility  of  the  defendants  monopolizinR  the  production  aud 
disti'ibution  of  foods,  and  (2)  alleKed  unfair  transportation  advantages  en- 
Joyed  by  the  defendants. 

10.  The  petition  of  the  Government  lendlnft  up  to  the  consent  decree  does 
not  allege  monopoly  or  attempt  to  monopolize  through  concerted  effort  or  any 
agreemept  or  understanding  or  joint  action  of  defendants. 

11.  Economist  Durand,  of  tlie  Federal  Trade  Oommiasion,  admitted  without 
(-qui vocation  that  the  commission  was  without  any  evidence  whatever  to  show. 
or  even  tending  to  show,  any  monopoly  or  attempt  to  monopolize  "  unrelated 
linen"  by  defendanta  acting  together. 

12.  As  bearing  upon  the  posMlbllity  of  monopoly,  each  defendant's  buslnes.-:. 
therefore,  must  be  separately  considered  as  ii^ust  the  business  of  each  whole- 

'sale  grocer. 

J3.  There  are  individual  wholesale  grocery  companies  transacting  buslnee; 
In  volnuie  equal  to  or  jtreater  than  the  combined  total  volume  of  business  In 
"unrelated"  lines  handled  by  at  least  throe  of  the  defendant  companies. 

14.  Rales  of  wholesale  grocery  Items  by  the  defendants  were  greatest  in 
Tolume  during  the  period  1916-1820.  During  such  period,  according  to  lli* 
bureau  of  business  research  of  Harvard  University,  complete  reports  from  45 
wholesale  grocery  firms  showed  a  progressive  increase  In  volume  of  averaae 
net  sales  per  firm  as  follows:  1916.  51,360,000;  1917,  1.690,000;  1918.  *1,907.- 
000;  1919.  $2,340,000;  1020,  $2,606,000.  Further,  that  net  sales  of  Individual 
firms  ranged  from  $176,000  to  $26,400,000.  Further,  that  sales  of  the  Western 
Grocer  Co.,  of  Des  Moines,  Iowa,  located  where  defendants'  competition  wouM 
be  strongest,  showed  increnses  in  gross  sales  as  follows ; 

1914 $8,40(1,552  I   191S _  $18,306.(113 

1919 22.028,927 

1920 28, 868, 215 

The  above  are  undisputed  and  Indisputable  facts,  not  economist's  theorlet> 
as  to  future  possibilities. 

15.  The  number  of  wholesale  grocery  conr«ni8  Increased  steadily  during 
the   period   1914-1920. 

16.  No  showing  was  made  by  those  opposed  of  any  wholesale  grocery  concern 
being  driven  out  of  business  or  even  volume  of  business  decreased  by  de- 
fendants' operations. 

17.  The  Interstate  Commerce  Commission  on  July  SI,  19J8,  rendered  its  de- 
cision in  the  matter  of  private  cars  (50  I.  C.  C.  652),  after  an  inquiry  extending 
over  slK  years  into  the  practices  relating  to  the  operation  of  private  cars  od 
the  railroads  of  the  country.  The  commission  approved  such  private  ovavt- 
shlp  and  operation.  It  Is  reasonable  to  suppose  the  commission  would  have 
condemned  the  so-called  "peddler  car  system  "  If  such  system  were.  In  tact- 
Inlurtous  to  the  best  interest  of  the  public. 

18.  By  the  oct  of  May  29,  1917  (40  Stat.  101>,  Congress  erpressly  recos- 
nlzed  the  use  of  privately  owned  cars  in  transporting  the  commerce  of  the 
country  and  provided  for  their  control  by  the  Interstate  Commerce  CommlssioD 
through  promulgation  of  rules  and  regulations  applicable  to  carriers  haulin: 
them.     Such  act  provides,  In  part,  as  follows: 

"  The  term  '  car  service '  as  used  tn  this  act  sball  include  the  movement,  di;^ 
tclbutlon.  exchange.  Interchange,  and  return  of  cars  used  tn  the  transportn- 
tlon  of  property  by  any  carrier  subject  to  the  provisions  of  this  act.  •  •  • 
The  commission  shall,  after  hearing,  upon  the  complaint  or  upon  its  own 
Initiative,  without  complaint,  establish  reasonable  mles,  regulations,  and 
practices  with  respect  to  car  service,  including  the  claasIQcatlon  of  cars. 
oompensntion  to  be  paid  for  the  use  of  any  car  not  owned  by  any  snch  common 
carriers  and  the  penalties  or  other  sanctions  for  nonobservance  of  such  rules." 

19.  The  National  Wholesale  Grocers'  Association  and  the  Southern  Whole- 
sale Grocers'  Association  filed  complaint  with  the  Interstate  0>miiier«e  Com- 
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mission  (I.  C.  C.  Docket  Ko.  10745)  againat  Walker  D.  Hines,  Director  Gen- 
eral of  Rallroatis,  claiming  that  those  who  are  defendants  under  this  consent 
decree  enjoyed  unfair  rates  and  transportation  niivantages  in  the  handling 
of  refrigerator  cars.  The  trial  of  this  case  extended  over  a  long  period  of 
time  nnd  the  wholesale  grocers  of  the  country  brought  out  every  possible 
Iioint  tending  to  substantiate  their  claims  against  the  iiackers  in  this  regard. 
Praotlcally  all  of  the  testimony  of  Mr.  Breed  and  Mr.  Thome,  as  well  as  the 
testimony  of  otiters,  was  presented  to  and  thoroughly  coonslder^^  by  the 
Interstate  Commerce  Comniiasion  in  connection  with  such  case. 

20.  Under  date  of  June  22,  1921,  the  Interstate  Commerce  Commission  ren- 
dered Its  decision  (62  I.  C.  C.  Decisions,  p.  275),  reading  as  follows: 

"  1.  Practice  of  defendants  in  perniittilng  the  meat  packers  to  load  certain 
articles  of  groceries  In  their  peddler  and  branch-house  cars  not  shown  to 
result  In  undue  prejudice  to  complainants  or  unduly  to  prefer  the  packers. 

"  2.  The  various  peddler-car  rates  and  rules  are  not  shown  to  be  unreason- 
able or  unduly  prejudicial,  except  that  the  mileage  scale  of  rates  applicable 
on  packing-house  products  in  peddiar  cars  in  southwestern  territory  found 
to  be  unduly  prejudicial  to  complainants  and  unduly  preferential  of  the  meat 
packers  in  so  far  as  said  scale  of  rates  applies  on  lard  substitutes,  cotton- 
seed cooking  oil.  peanut  cooking  oil,  corn  cooking  oil,  soya  bean  cooking 
oil,  canned  meats,  canned  soups,  chldien  tamale,  chill  con  caroe,  spaghetti- 
meat  chili,  and  canned  meats  with  vegetable  Ingredients. 

"  3.  Various  rules  applicable  on  mixed  carloads  of  fresh  meats  aud  pack- 
ing-house products,  found  unjust,  unreasonable,  and  unduly  prejudicial.  Rea- 
sonable and  uniform  mixing  rules  prescribed  for  the  future." 

21.  Some  of  the  witnesses  for  the  wholesale  grocers  contended  that  the 
decree  should  not  be  amended  to  allow  the  meat  packers  to  reengage  In  the 
handling  of  the  so-called  "  unrelated  lines  "  until  after  Congress  has  passed 
additional  legislation  to  cover  these  items.  The  present  packer  control  act 
was  intended  to  r^nilate  all  r^ular  commercial  transactions  covering  any 
article  whatsoever  haandted  by  the  meat  packers.  In  my  opinion,  all  state- 
ments to  the  contrary  made  by  the  opposition  are  simply  Intended  to  confuse 
the  Issue  and  delay  action  looking  toward  modiflcatlon. 

That  the  House  Committee  on  Agriculture,  which  framed  the  bill,  intended 
it  to  fully  provide  control  of  the  meat-packing  industry  in  all  lines  of  com- 
merce; and  that  tlie  committee  did  not  consider  the  decree  as  a  permanent 
rnatter,  and,  further,  that  it  did  not  meet  with  their  approval  is  clearly  and 
emphatically  shown  In  the  action  taken  by  this  committee  during  the  course 
of  the  hearings  on  this  bill  during  the  month  of  May  last. 

I  appeared  before  the  committee  and  pointed  out  that  the  bill  H.  B.  14, 
then  being  considered,  under  section  403,  provided  as  follows;  "Nothing  con- 
talnefl  in  this  act  except  as  otherwise  provided  herein,  shall  be  construed"^ 
(subdivision  D) — "to  relieve  any  persoon  from  obedience  to  any  consent  or 
other  decree  heretofore  entered  against  hira  by  a  court  of  competent  juris- 
diction." 

I  objected  to  this  provision,  stating  that  It  would  in  effect  amount  to  an 
indorsement  of  the  so-called  packers'"  consent  decree  by  Congress.  The 
members  of  the  committee  expressed  their  agreement  with  me  and  their  oppo- 
sition to  the  decree,  and  following  my  presentation  of  the  matter  the  committee 
removed  the  objectionable  clause  from  the  bill,  thus  officially  voicing  Its  oppo- 
sition to  the  consent  decree  and  making  it  plain  that  the  committee  did  not 
expect  or  intend  that  this  decree  should  or  would  be  considered  by  them  In  for- 
mulating the  provisions  of  the  act  or  that  they  were  depending  upon  the  consent 
decree  for  any  part  of  the  supervision  or  control  of  the  meat  packers  in  any  of 
their  activities  whatsoever. 

It  Is  Inconceivable  that  Congress  would  enact  a  law  Intended  to  control  the 
meat-packing  industry  of  the  United  States  and  deliberately  restrict  the  scope 
of  the  bill  by  designating  only  these  few  and  very  general  items  mentioned  in 
subdivision  (b).  section  2,  leaving  them  free  to  engage  In  unfair  practices  in 
handling  any  other  lines  which  might  not  come  under  such  general  definition. 
To  attempt  any  such  interpretation  of  this  act  Is  to  question  the  honesty  of  in- 
tention of  the  authors  and  framers  of  this  bill,  and  is  a  reQection  upon  the  intel- 
ligence and  inl^rlty  of  the  whole  Congress  of  the  United  States.  No  intelli- 
gent Eierson  con,  after  carefully  reading  the  bill,  honestly  accept  any  such 
interpretation. 

We  respectfully  submit  that  consideration  of  the  abov^  points  shows  con- 
clusively the  necessity  for  and  economic  value  of  continuance  of  the  d^endants 
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nanuHl  on  the  couBeiit  dpcree  In  tbe  purcbase.  dlslributjon,  and  marketing  of 
wholesale  (trocery  IteniH;  further,  tlitit  the  opposition  of  tlie  wholesule  grooera, 
OBtecBibly  based  upon  the  fear  of  monopoly  nnd  alleged  unfair  transportation 
advantages  enjoy«I  by  the  defendiints,  are  wholly  unfounded;  and,  further, 
that  the  re«>n!  coni-luslvely  shows  that  tlie  real  objection  of  tbose  appearing 
In  opposition  to  modification  of  the  decree  ia  based  upon  a  desire  to  further 
their  own  selfish  interests  through  elimination  of  competitors,'  and  in  no  wise 
baaed  upon  consideration  of  what  may  be  best  In  the  future  for  the  public 
Interests. 

Believing  that  economic  reasons  requiriug  modification  of  the  decree  have  been 
completely  established,  we  wish  to  submit  for  the  conaideration  of  the  comnaittee 
some  further  reaaona  based  upon  the  legal  phase  of  this  question. 


I  quote  from  a  letter  received  from  a  Middle  West  Congressman,  who  in  a 
few  words  has  covered  the  question  of  the  legality  of  the  decree  as  thotauglily 
as  might  be  done  in  a  most  exhaustive  brief : 

"  Since  the  packers  have  been  put  under  the  supervision  of  the  Secretary  of 
Agriculture,  the  alleced  necessity  for  this  decree  disappears.  The  entry  of  the 
decree,  to  my  way  of  thinking,  was  not  justified  under  any  circumstances. 
When  ttie  packer  legislation  was  before  the  House  I  stated  my  position  in 
r^ard  to  the  decree  at  some  length.  It  is  my  opinion  as  a  lawyer  that  the 
decree  is  void,  because  it  was  beyond  the  Jurisdiction  of  the  judgment  for- 
bidding anyone  from  engaging  in  a  certain  line  of  business.  If  there  is  uo 
law  pursuant  to  which  a  court  can  make  such  a  judgment,  then  the  consest  of 
the  parties  can  not  confer  the  Jurisdiction.  If  It  should  be  deemed  necessary 
for  tlte  common  good  that  persona  in  one  line  of  business  should  be  prohibited 
from  engaging  in  other  lines  of  business— a  very  delicate  question — it  should 
be  so  declared  by  the  legislative  branch  of  the  Government. 

"  I  can  not  be  accused  of  being  friendly  to  the  packers,  but  I  take  the  liberty 
of  urging  that  for  the  reasons  stated  the  decree  should  be  set  aside,  or  at  least 
that  part  of  It  which  prohll)Us  them  from  carrying  certain  commodities  in 
their  refrigerator  or  other  cars," 

A  perfect  analogy  to  the  present  situation  was  presented  in  the  claims  made- 
by  retail  grocers  and  others  during  the  decade  1890-1900,  when  dq)artnient 
stores  were  growing  rapidly,  and  retailers  claimed  they  were  being  driven 
out  of  business.  Retail  grocers  and  others  maintained  that  these  great  de- 
partment stores  should  not  handle  both  dry  goods  and  groceries;  retail 
butchers,  druKKletB,  retail  Jewelers,  and  liquor  dealers  added  their  complaints 
that  these  large  d^artraent  stores  were  monopolizing  the  retail  business,  just 
as  the  wholesale  grocers  at  present  attempt  to  conceal  tieir  own  selfisli  inter- 
ests in  the  matter  and  claim  that  defendants  may  monopolize  their  business 
If  permitted  to  handle  so-called  "  unrelated  lines."  The  retailers  sought  to 
eliminate  their  new  competitor — the  department  store — from  their  particular 
field  of  business  under  the  guise  of  saving  the  public  from  a  monopoly. 

In  the  State  of  Missouri  a  statute  was  passed,  known  as  the  "Antld^artment 
act,"  approved  May  16,  1899  (acts  of  1899,  p.  72),  By  section  1  of  such  act 
all  goods,  wares,  and  merchandise  in  the  cities  to  which  the  act  applied  (cities 
having  a  population  of  50,000  inhabitants  or  over)  were  divided  into  73  classes, 
and  these  classes  then  rearranged  into  28  groups  or  departments.  By  section  2 
of  the  act  it  was  made  unlawful,  after  120  days  from  the  date  of  its  passage, 
for  any  person  or  persons,  firms,  corporations,  or  associations,  to  have  on  hand 
for  sale,  or  s^l  any  goods,  wares,  and  merchandise  of  more  than  one  of  these- 
several  classes  or  groups,  without  first  having  obtained  a.  license  therefor. 
By  section  4  of  the  act  the  applicant  for  a  license  was  required  to  state  the 
class  or  group  in  which  he  proposed  to  conduct  his  business,  etc.  In  brief, 
the  statute  imposed  a  heavy  license  tax  on  the  privilege  of  selling  goods  from 
one  o£  numerous  groups  or  classes  of  merchandise,  and  permitted  sales  to  be 
made  without  license  from  only  one  of  such  classes  or  groups. 

In  the  State  of  Illinois  the  city  of  Chicago,  at  about  the  same  time  (1899), 
passed  an  ordinance  attempting  to  regulate  d^tartmoit  stores  b;  arbirarily 
prohibiting  the  sale  of  provisions  in  any  store  where  dry  goods,  clothing,  jew- 
elry, and  drugs  were  sold. 

In  commenting  upon  this  legislation  in  the  annual  review  of  the  legislation 
of  the  country  before  the  American  Bar  AssoclatloD  in  1899,  Preeident  Cliarles 
F.  Manderson  said : 
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"  r>epartment  stores  are  receiving  attentLou,  and  a  disposition  is  evidenced 
to  interfere  with  their  spreading  tendencies  In  tbe'State  of  Missouri, 

"  Did  the  lawmakers  deaire  precedent  for  tlie  attempted  destruction  of  de- 
partment stores,  tliey  could  have  found  absolute  prohibition  of  the  carrying 
on  of  mote  than  one  business,  under  heavy  penalties,  among  the  discarded 
rubbish  of  the  English  law,  in  the  statutes  at  the  olden  time,  when  the  might 
of  kings  controlled  the  right  of  subjects.  In  the  act  of  37  Edward  III,  passed 
1350,  we  read : 

" '  Item,  for  the  great  mlschlefB  which  have  liappeoed  as  well  to  the  King  as 
to  the  great  men  and  commons,  of  that,  that  the  merchants,  called  grocers,  do 
Ingross  ail  manner  of  merchandise  vendible ;  and  do  suddenly  enhance  the  price 
of  such  merchamJise  within  the  realm — hath  ordained  such  merchandise  within 
the  realm  that  no  English  merchants  shall  use  nor  ware  nor  inerchandlae,  by 
him  nor  by  other,  nor  by  no  manner  of  covin,  one  only  one,  which  he  shall 
choose  betwixt  this  and  the  feast  of  Candlemas  neit  coming.  And  such  as 
have  other  wares  or  merchandise  in  their  hands  than  those  that  they  have 
chosen,  may  set  them  to  sale  before  the  feast  of  the  Nativity  of  St.  John 
next  ensuing.  And  if  any  do  to  the  contrary  of  this  ordinance  in  any  point, 
and  be  therefore  attainted.  In  the  manner  as  hereafter  followeth,  he  shall 
forfeit  against  the  King  the  merchandise  which  he  hath  so  used  against  the 
ordinance;  and,  moreover,  shall  make  a  fine  to  the  King — and  whosoever  will 
sue  for  the  King  In  such  case,  shall  be  thereto  received,  and  shall  have  the 
fourth  penny  of  the  forfeiture  of  him  that  so  shall  be  attainted  at  his  suit' 
But  five  hundred  and  fifty  years  ago,  when  this  law  came  into  being,  there  were 
no  invidious  distinctions.  The  artisan  or  skilled  laborer  has  no  superior  right 
to  the  tradesman,  for  we  read  In  the  same  act  of  37  Edward  III,  '  Item,  it  is 
ordained,  that  artificers,  handicraft  people,  hold  them  every  one  to  one  mys- 
tery which  he  shall  choose  betwixt  this  and  the  said  feast  of  Candlemas,'  and 
those  who  did  not  so  choose  and  work  at  the  '  one  mystery '  were  punished 
i»y  Imprisonment  for  half  a  year  and  fine  and  ransom.  It  is  unnecessary  to 
state  in  this  presence  that  long  ages  ago  these  Impositions  upon  personal 
liberty  were  consigned,  with  many  others  of  like  Import,  to  the  dust  heap," 

Likewise,  the  Impositions  on  personal  liberty  by  the  legislature  of  the  State 
of  Missouri,  and  the  city  council  of  Chicago,  were  consigned  to  the  dust  heap 
by  the  Supreme  Court  of  the  State  of  Missouri  and  of  the  State  of  Illinois, 
respectively. 

In  the  State  of  Missouri,  the  Supreme  Court  held  In  reference  to  the  "Anti- 
department  store  act "  supra : 

"  Due  process  of  law  is  denied  when  any  particular  person  of  a  class  or 
a  community  is  singled  out  for  the  imposition  of  restraints  or  burdens  so  im- 
posed upon,  or  to  be  borne  by  all  the  class  or  of  the  community  at  large,  unless 
the  impoidtjon  or  restraint  be  based  upon  existing  distinctions  that  diiferentiate 
the  particular  Individuals  of  the  class  to  be  affected,  from  the  body  of  the 
t-onimunlty."     State  of  Missouri,  ex  rel,  Wyatt,  v.  Ashbrooke  et  al,,  154,  Mo. 

The  Supreme  Court  of  Illinois,  likewise,  held  the  ordinance  of  the  city  of 
Ohicago  was  unconstltational.  Such  ordinance  was  held  not  to  be  a  regula- 
tion but  a  prohibition,  and  a  purely  arbitrary  one  which  attempted  to  deprive 
■certain  persons  of  exercising  a  right  wliich  had  always  been  lawful  and  had 
been  exercised  Uiroughout  the  State  and  the  country  without  question.  It 
was  noUilng  other  than  an  attempted  Interference  by  the  city  with  rights 
g:uaranteed  by  the  Constitutions  of  the  United  States  and  of  the  State  of 
Illinois.    The  court  said : 

"  These  constitutions  Insure  to  every  person  liberty,  and  the  protection  of  his 
property  rights,  and  provide  that  he  shall  not  be  deprived  of  life,  liberty,  or 
propertj-  without  due  process  of  law.  The  liberty  of  the  citizen  Includes  the 
right  to  acquire  property,  to  own  and  use  It,  to  buy  and  sell  it.  It  is  a  necessary 
incident  to  the  ownership  of  property  that  the  owner  shall  have  a  right  to  sell 
or  barter  it,  and  this  right  is  protected  by  the  constitution  as  such  an  incident 
of  ownership.  When  an  owner  is  deprived  of  the  rights  to  expose  for  sale  and  , 
sell  his  property  he  is  deprived  of  property  within  the  meaning  of  the  consti- 
tution, by  taking  away  one  of  the  Incidents  of  ownership.  Liberty  includes  the 
right  to  pursue  such  honest  calling  or  avocation  as  the  citizen  may  choose,  sub- 
ject only  to  such  restrictions  as  may  be  necessary  for  the  protection  of  the 
public  health,  morals,  safety,  and  welfare.  The  State,  for  the  purpose  of 
public  protection,  may  In  the  proper  exercise  ol  the  police  power,  Impose  re- 
.strictions  and  regulations;  but  the  right  to  acquire  and  dispose  of  property  is 
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8ub]«t  only  to  that  poiver.  The  lodlvidual  may  pursue,  without  let  or  hln- 
draiiK  from  aiiy  one,  all  such  callinga  or  pursuits  hb  are  Innocent  in  themaelveB, 
ami  not  Injurious  to  Ihe  publiu.  Thefie  are  fundaniental  rights  of  every  person 
living  under  this  Goveinuient.  The  legislature  can  neitlier,  by  an  enactment 
of  its  own,  interfere  with  Buth  rights,  nor  uuthorlze  a  municipal  corporation 
to  do  80."    City  of  Chicago  v.  Netclier.  183  lil.  104. 

This  analogy  of  tbe  department-store  sltuattoD  20  or  25  years  ago  to  the 
present  situatloD  is  particularly  interesting  In  that  subsequent  developments 
have  shown  that  the  large  department  stores,  while  doing  a  tremendous  busi- 
ness, have  not  monopolized  tbe  retail  trade  to  the  detriment  of  the  public,  or, 
indeed,  at  all.  In  every  city  where  department  stores  are  located  scores  and 
even  hundreds  of  small  retail  establishments  exist  and  do  a  flourishing  busl- 
neas.  Moreover,  the  department  stores  are  the  concerns  to  which  the  people  In 
the  great  cities  look  for  the  lowest  prices  on  commodities.  They  operate  as  a 
stabilizer  of  markets  and  were  they  not  in  existence  the  small  retail  stores 
undoubtedly  could  charge  such  prices  as  they  might  see  fit.  Tbe  saving  in 
overhead  expense  and  general  economies  effected  by  tbe  great  departtnent 
stores,  together  with  centralized  buying  and  other  methods  of  modern  busineas 
efnciency,  have  made  the  department  stores  of  greatest  possible  service  to  tbe 
public,  and  there  is  absolutely  no  disposition  on  the  part  of  the  public  to-day 
to  eliminate  them  from  the  field  of  business,  although  20  or  25  years  ago  retailers 
and  small  traders  no  doubt  raised  tbe  same  hue  and  cry  in  regard  to  tbeir 
future  monopolization  of  business  as  that  now  raised  by  the  wholesale  grocers. 

In  this  connection,  an  article  from  the  Wall  Street  Journal,  of  New  York 
Citj-,  under  date  of  Monday,  November  28,  1921,  Is  of  interest. 

"  BosTON.^The  modern  department  store  is  the  growth  of  only  half  a  hundred 
years.  History  records  names  of  money  lenders  and  some  amazing  accumu- 
lators of  wealth,  but  there  are  no  names  in  history  to  rank  in  volume  of  service 
with  those  retailers  of  merchandise  whose  names  are  household  words  from 
Chicago  to  London  and  Paris. 

"  Inventors  and  students  of  finance  may  like  to  compare  the  gross  business 
of  well-known  retail  establishments  with  aggregate  gross  business  of  large 
manufacturing  establishments  and  transportation  companies. 

"The  astonishing  thing  about  the  deiiartuiecit-sture  business  !s  not  size  but 
the  large  expense  in  service.  Formerly  department  stores  did  business  with 
e3cpense  of  10  per  cent  and  12  per  cent  for  rent,  saiariea,  delivery,  management, 
and  all  overhead.  To-day  tlie  public  is  served  by  the  big  department  stores  at 
an  expense  exceeding  30  per  cent  of  the  gross  sales. 

'■The  largest  retail  store  in  the  world  Is  Marshall  Field,  of  Chicago,  whose 
s  runs  from  505,000,000  to  $75,000,000  a  year  in  normal  times.     If  the 
s  of  Selfridge,  of  London,  who  came  out  from  the  Marshall  Field  concern, 
be  added,  the  aggregate  business  would  total  $100,000,000. 

"  Wanamaker  In  Philadelphia  and  New  Yoric  does  a  business  normally  ju^t 
under  $60,000,000  per  annum;  Carson,  Pirle,  Scott  &  Co.,  of  Chicago,  about 
$50,000,000. 

"Abroad,  the  famous  Bon  Marchi5  fails  to  reach  $50,000,000  per  annnm  In  gross 
business  by  from  $.'5,000,000  to  $10,000,000.  Probably  the  biggeSt  retail  business 
ever  reached,  figured  in  dollars  and  cents,  was  that  of  the  mail-order  house  of 
Sears.  Roebuck  &  Co.,  which,  for  the  first  three  months  of  1920,  did  a  business 
of  ^,000,000  gross,  or  over  $1,000,000  per  day. 

"  From  trade  sources  we  get  the  followinfi  estimate  of  business  In  the  leading 
department  stores  ot  the  world  for  1920.  For  the  most  part,  these  are  slightly 
below  record  figures.  The  business  of  1920  as  a  whole  is  roughly  estimated  at 
B  per  cent  below  that  of  normal,  or,  for  1913 : 

Selfridge  &  Co.,  London - $30,  OOO,  000 

Bon  Marche,  Paris 40.000,000 

Marshall  Field  &  Co.,  Chicago 65.000,000 

Carson.  Pirle,  Scott,  Chicago 50.  000. 000 

H.  H.  Maey  &  Co..  New  York 25, 000, 000 

Franklin  Simmons  Co.,  New  Yorli 21,000,000 

Lord  4  Taylor,  New  York , 20,  OOO,  000 

Olmbel  Bros.,  New  York 20,  OOO,  OOO 

Altman  4  Co..  New  York 18.000,000 

John  Wanamaker,  New  York 28,000,000 

John  Wanamaker,  PhUadelpbia 27,000,000 

N.  SneUenburg,  Philadelphia 40,000,000 

Lit  Bros.,  Philadelphia 33,000,000 
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"  The  above  figures  are  for  Individual  Btorea.  Of  conrae,  there  are  aggrega- 
tions of  stores  or  chain  stores  under  a  single  management  that  top  the  above 
figures,  Dotublf,  Woolworth,  with  I.IU  stores  and  $140,000,000  of  gross  busi- 
ness ;  United  Cigar's  1,400  stores  and  a  gross  business  of  between  $50,000,000 
and  $60,000,000." 

If  the  theory  of  those  opposed  to  modification  of  this  decree,  including  the 
Federal  Trade  Commission,  is  sound,  why  should  not  the  Government  proceed 
to  enjoin  the  five  largest  department  store  concerns  In  New  York  from  doing 
business  In  anything  except  dry-goods  lines?  The  combined  sales  of  the  five 
largest  amount  to  well  over  $100,000,000  per  annum :  these  concerns  are  un- 
doubtedly growing  and  increasing  their  volume  of  business  each  year;  they 
handle  unrelated  lines,  since  they  undoubtedly  handle  nearly  every  product 
which  is  sold  at  retail ;  they  have  Immense  capital;  some  of  them  engage  in  the 
manufacture  of  their  own  products  iust  as  some  of  the  packers  own  a  few 
canning  establlslinients  here  and  there.  In  fact,  every  reason  which  has  been 
urged  in  the  present  proceeding  to  continue  in  force  and  effect  the  consent 
decree  as  regards  wholesale  grocery  Items  miglit  Just  as  well  be  nrged  against 
department  store  owners.  Such  position  would  be  altogether  absurd  and  would 
make  no  appeal  whatever  to  the  public  who  appreciate  the  service  and  efficiency 
of  the  department  stores  and  look  toward  them  to  keep  down  the  prices  of  the 
small  retailers. 

C0NC1.USI0NS. 

We  submit  that  careful  review  of  the  testimony  taken  at  the  hearing  in  this 
mattH  shows  beyond  question  the  Immediate  necessity  of  opening  to  the  food 
producers  of  the  country  all  possible  markets,  both  domestic  and  foreign,  in 
order  to  stimulate  and  increase  food  production ;  that  improvement,  extension, 
and  Increase  of  such  markets  is  required  in  the  interest  of  both  the  food  pro- 
ducers and  the  consumers  as  well ;  that  the  greatest  food  problem  to-day  Is 
proper  distribution  between  the  producer  and  the  consumer  and  that  only 
through  complete  utilization  of  all  marketing  cliannels  and  distributive  facili- 
ties and  machinery  can  this  urgent  problem  be  solved. 

These  proportions  are  so  fundamentally  sound  and  go  apparent  that  no  per- 
son, unless  ignorant  of  conditions  or  moved  by  wholly  selfish  motives,  can  deny 
them  or  will  deny  them.  The  consent  decree,  unless  modified,  undeniably  nar- 
lows  domestic  and  foreign  marketing  facilities  for  food  producers;  blocks 
channels  of  food  distribution  and  destroys  efficient  and  economical  facilities 
now  used  for  such  distribution. 

The  only  argument  against  modification  of  the  decree,  Id  any  wise  based  upon 
economic  grounds,  is  the  fear  of  the  possibility  of  monopoly  advanced  by 
theoretical  economists  and  seized  upon  and  enlai^ed  upon  by  those  who  would 
bar  competition  in  the  wholesale  grocery  field.  This  fear  of  monopoly,  since 
admittedly  not  based  upon  facts  showing  any  unlawful  agreements  or  com- 
binations of  joint  action  of  those  barred  from  the  competitive  field  by  the  con- 
sent decree,  is,  of  ne<'esslty,  based  upon  the  proposition  that  the  defendant 
competitors  through  more  efficient  and  economic  means  and  methods  of  serving 
the  public  may  destroy  their  competitors  In  the  wholesale  grocery  field.  All  of 
our  anti-trust  statutes  are  based  upon  the  theory  that  competition  is  the  lift 
of  trade;  that  competition  is  to  be  encouraged  and  not  discouraged  or  prevented 
in  any  manner;  that  through  those  who  are  the  most  able  and  efficient  can  the 
public  be  most  economically  and  best  served.  Such  being  the  economic  theory 
on  which  antitrust  laws  are  fouuded,  it  is  wholly  inconsistent  therewith  to  bar 
from  competition  tliose  who  are  best  equipped,  and  to  make  idle  and  make  use- 
less facilities  and  machinery  upon  the  ground  that  such  action  Is  based  upon 
the  antitrust  laws.  By  so  doing,  an  anomalous  situation  is  created  which  is 
not  only  Inconsistent  with  sound  economic  principles  which  have  always  here- 
tofore prevailed  in  this  country,  but  equally  inconsistent  with  the  lawful  rights  , 
lieretofore  enjoyed  and  guaranteed  by  the  Constitution.  From  an  economic 
standpoint,  competition  can  not  be  Increased  by  destroying  successful  competi- 
tors and  from  a  legal  standpoint,  citizens  of  this  country  can  not  under  the 
Constitution  be  denied  the  right  to  engage  In  any  line  of  business  which  may 
be  pursued  by  other  citizens  without  restraint  or  hindrance.  All  of  which  we 
submit  not  merely  justifies,  but  requires  recommendations  by  this  committee 
that  the  consent  decree  he  modified  so  as  to  restore  to  the  public,  as  well  as  to 
the  defendants,  tlie  food  markets  and  food  distributive  facilities  absolutely 
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lequiBlte  to  the  marketing  by  the  grower  of  his  producU  and  the  solution  (jT 
the  ever-prewlDg  food  probletn  of  the  conanmer. 
Respectfully  rabmltted, 

Veknon  Gaupbell, 
Vice  Fretldatt-Omeral  Manager, 
California  Cooperative  Catmeriea. 
(Mr.  Hoke  Smitb'a  and  Mr.  Stevens's  briefs  are  covered  In  full  In  tUeir  oral 
arguments,  heretofore  recorded,  and  are  therefore  not  copied  Into  the  record.) 
The  CHAmuAK.  Proceed,  Mr.  Breed. 

ORAL  ABGITMENT  OP  MB.  WILLIAM  C.  BBEED,  AITOBNET  FOB  NA- 
TIONAL WHOLESALE  OBOCEBS'  ASSOCIATION  OP  THE  TTNITED 
STATES. 

Mr.  Bbebd.  Mr.  Chairman,  in  behalf  of  the  National  Wholesale  Grocers' 
Association  we  will  file  with  you  a  printed  brief,  and  my  remarks  this  after- 
iioon  win  be  limited  to  a  runniug  comm^itary  on  what  has  been  developed  by 
the  arguments  of  other  counsel. 

Senator  Smith  and  Mr.  VVatkins  and  Mr.  Stevens  have  very  fully  and  clearly, 
I  think,  covered  the  fSL-ta  as  brought  oat  in  the  testimony. 

The  salient  point  which  1  would  like  to  call  to  your  attention  is  that  only 
about  12  witnesses  appeared  here  in  favor  of  the  modiflcation  of  the  decree- 
And  in  my  brief  I  classify  them  Just  about  as  the  other  counsel  have  and,  I 
111  ink,  appropriately  classify  them  into  five  classes. 

First.  Two  representatlvee  of  the  California  Cooperative  Canneries — Itiat  is. 
Mr.  Campbell  and  Mr.  Gray. 

Second.  Two  representatives  of  the  National  Kraut  Packers'  Association. 

Tblrd.  Two  Virginia  tomato  eanners — a  tin-can  manufacturer  and  a  banker. 

Fourth.  Two  Maryland  oyster  eanners  and  a  tomato  canner. 

Fifth.  Mr.  Holland  MorriU,  a  Michigan  fanner. 

I  don't  think  it  is  necessary  to  comment  on  tbe  various  positions  brought  out 
by  the  testimony  of  those  gentlemen,  as  it  has  been  fully  covered. 

On  the  other  side,  we  point  out  In  our  brief  the  very  large  number  of  trade 
organizaU-ons  and  inidvlduals  who  appear  and  who  really  in  almost  every 
instance  r^resent  other  groups  of  Individuata.  A  short  summary  was  made 
for  me  which  would  indicate  that  tbose  various  groups,  consisting  of  eanners, 
manufacturers,  brokers,  wholesale  grocers,  wholesale-retail  grocers,  retailers. 
chain  stores,  etc.,  may  be  said  to  reiiresent,  number  of  plants  or  persons  engaged, 
391,700. 

Taking  the  average  number  of  men  employed  in  those  respective  industries, 
according  to  the  figures  which  I  have  here.  It  would  show  that  the  total  nnmbeT 
of  Individuals  employed  by  these  different  groups  would  be  2,377,400. 

One  of  the  features  involved  In  any  conclusion  this  eomniittee  makes  is 
certainly  the  public  effect,  or  at  least  the  number  of  people  who  would  be 
affected  by  an  act  of  modification,  and  who.  In  their  Judpnent,  would  be  af- 
fected adversely. 

Now,  these  people  who  have  appeared  in  opposition  have  all  given  very 
specific  testimony  to  the  effect  that  they  believe  that  a  modification  of  this 
decree  would  affect  them  and  those  they  employ  adversely. 

As  I  see  It,  the  problem  or  subject  which  was  turned  over  to  this  committee, 
i^resenting  three  of  tbe  most  Important  branches  of  the  Government,  to  decide 
is  probably  as  vital  a  subject  as  ever  came  before  the  Supreme  Court  of  tl»e 
United  States.  It  involves  not  only'  questions  of  law  and  the  construction  of 
statutes  with  respect  to  conspiracy  and  monopoly,  but  it  also  Involves  a  reason- 
able consideration  of  economic  questions  which  are  necessarily  involved  in  any 
decision  under  an  enforcement  of  antitrust  laws.  It  also  involves  the  welfare 
of  the  common  man,  the  people  of  the  United  States.  Now,  that  is  a  pretty 
broad  order  to  have  handed  to  you  three  gentlemen  to  recommend  to  the  At- 
torney General  a  course  of  conduct,  I  should  hate  to  have  to  pass  upon  it 
even  If  1  were  on  the  Supreme  Court. 

Now,  our  Constitution,  which  is  the  basis  of  all  legislative  action  and  court 
decision,  when  adopted  in  1789.  guaranteed  certain  rights  of  life,  liberty,  proi>- 
erty,  and  pursuit  of  haHJlnese.  It  Is  very  general  in  many  of  Its  terms.  But 
I  firmly  believe  that  if  the  framera  of  the  Constitution  In  1789  had  any  con- 
ception that  there  was  to  grow  up  In  this  country  huge  aggregations  of  capital 
which  would  and  have  obtained  control  over  basic  industries,  some  of  tlie 
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terms  of  that  Constitution  would  have  been  much  more  specific  than  they  are 
now  found  to  be  in  connection  with  this  subject. 

It  Imppena,. however,  that  Just  abont  100  years  from  the  time  that  the  Con- 
8titutl<ip  was  adopted  the  Congress  determined  that  it  was-  absolutely  necessary 
to  take  action  on  this  subject  of  monopoly,  restraint  of  trade,  conspiracy,  etc. 
And  Congress  passed  our  really  first  and  foremost  Sherman  antitrust  law. 

Judge  Hainek.  One  hundred  years  afterwards. 

Mr.  Bbbed.  Now  It  is  also  Interesting  to  note,  and  It  has  been  asserted  by 
many  historians  that  the  occasion  for  the  passage  of  that  Sherman  law  was  an 
Investigation  that  was  undertaken  by  Congress  Into  the  growing  power  of  the 
monopoly  known  as  the  Beef  Trust.  That  Investlgatiou  I9  the  first  investlga 
tion  that  was  made  of  the  meat  packers,  and  that  was  In  1890  and,  I  believe, 
is  the  first  report  in  which  Congress  felt  called  upon  to  determine  that  the 
growing  power  of  this  monopoly  must  be  curl)ed  In  some  fiisbion. 

It  la  also  interesting  to  note — and  I  must  say  that  I  never  appreciated 
It  until  Just  a  short  Ump  ago — that  this  monopoly  of  the  packers  could  never 
have  arisen  or  been  brought  about  except  for  the  Invention  of  the  refrigerator 
car.  I  hope  that  this  committee,  if  they  do  not  do  anything  else,  and  Just  as 
a  matter  of  real  Interest,  will  read  the  report  of  the  Federal  Trade  Commis- 
sion on  private  car  Hues,  dated  June  27,  1019,  because  It  gives  you  the  first 
insight  Into  the  only  opportunity  for  a  meat  packer  to  do  any  business  outside 
of  the  locality  In  which  be  is  located.  He  could  not  ship  fresh  meats,  unless 
they  could  be  preserved,  beyond  the  confines  of  his  small  locality  or  town. 
That  report  makes  the  specific  statement  at  many  points  that  except  for  this 
refrigerator  car  the  large  packer  wonid  never  have  come  Into  being. 

1  only  mention  this  as  a  matter  of  historical  interest,  and  because  the  pos- 
session of  this  very  special  facility  by  tbe  packers,  according  to  that  report  and 
according  to  their  own  statements  and  admissions,  furnishes  the  opportunity 
for  them  to  embark  In  any  line  of  business  and  have  just  a  shade  of  advt^itage 
over  their  competitors  existing  in  those  lines  of  business. 

Ju<tee  Hainee.  Has  anyone  else  the  opportunity  to  use  those  refrigerator 
cars? 

Mr.  Bbeed.  Anyone  has  on  opportunity  to  buy  and  acquire  car  lines,  but  a 
reading  of  that  report  will  show  you  the  difficulties  involved  in  it.  The  answer 
to  your  question  is  thus  shown  in  ttiat  r^ort  when  It  explains  why  the  otJier 
independent  packers  existing  In  the  older  days  do  not  now  exist,  and  why  It 
happens  tiiat  only  live  men  of  vision  became  packers  of  not  only  national  but  ' 
international  operations.  ,  They  seem  to  be  the  only  ones  that  liad  the  original 
courage  to  see  the  value  of  the  refrigerator  car  and  to  go  ahead  and  invest 
their  money  In  those  cars  and  to  develop  car  lines,  whereas  the  other  inde- 
pendent packers,  either  from  lack  of  money  or  lack  of  vision  did  not,  and  as 
soon  as  the  packers,  these  five,  had  obtained  the  advantage  through  this  own- 
ership and  expenditure  of  money,  the  others  never  seemed  to  be  able  to  get  the 
money  or  to  work  the  problem  out  In  the  same  lines,  and  most  of  them  went  by 
the  board. 

Now,  as  to  the  subject  matter  of  this  hearing.  I  understand  from  the  letter 
which  the  Department  of  Justice  sent  out  under  date  of  October  12,  1921, 
that  requests  had  been  made  to  the  Attorney  General — I  am  now  reading  from 
the  letter — "by  interests  other  than  the  packers,  the  more  important  of  such 
interests  being  growers  and  canners  of  fruits  and  vegetables,  that  would 
favor  and  urge  a  modification  of  this  decree  so  as  to  permit  the  packers  to 
handle  unrelated  lines,  especially  wholesale  grocery  lines.  The  Attorney  Gen- 
eral in  considering  this  request,  and  In  order  to  enable  him  to  come  to  a  proper 
conclusion  upon  the  same,  has  arranged  for  a  committee  consisting  of  Hon. 
B.  T.  Hainer,  selected  by  the  Department  of  Agriculture,  P,  C.  Hall,  selected 
by  the  Secretary  of  Commeree,  and  the  writer,  selected  by  the  Attorney  Gen- 
eal,  to  hear  the  contentions  of  both  those  in  favor  of  and  those  opposing  such 
a  modification.  After  the  hearing  this  committee  will  render  a  report,  accom- 
panied by  the  record  of  such  hearing,  to  the  Attorney  Genera),  who  will  then 
decide  what  bis  position  will  be  upon  this  request." 

Now  what  Is  the  request?  As  we  understand  it  from  the  statements  by  the 
Ohairman,  tt  is  a  request  for  the  striking  out  from  the  decree  of  paragraphs 
3,  4,  B.  and  12  and  parts  of  paragraphs  8,  14,  16,  and  IT.  referring  to  unrelated 
commodities  mentioned  in  paragraphs  4  and  5.  This,  of  course,  strikes  from  the 
decree  a  fundamental  part  of  the  decree. 
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As  we  iinclerstBiitl  from  Mr.  Cumpbdl.  who.  we  believe,  made  the  original 
request  upon  tlie  Attuniey  General's  office  for  action,  he  soUclts  a  complete 
wiping  uut  of  tlie  entire  decree.  In  his  testtniouy  be  says  that  directly.  He 
believes  that  tbe  entire  decree  should  be  set  aside. 

Sir.  Campbell  further  states  that  he  believes  in  monopoly  of  a  certain  kind. 
Appiirently  Mr.  Campbell  also  therefore  can  not  believe  In  the  Sherman  anti- 
trust law  or  in  any  antltruKt  laws. 

Mr.  Campbell  uIbo  apparently,  nccording  to  his  testimony,  believes  that  the 
entire  ecunomic;  situation,  as  it  now  exists,  shoald  be  changed.  He  is  satts- 
lleil  with  the  d'atrlbiitlim  funilsheil  by  the  railroads  from  California  to  the 
branch  houoes  of  Ihe  iiackers.  but  he  wnats  them  to  have  the  branch  liouses 
of  the  packers  oiten  u))  anil  sell  direct  to  the  constuiier.  That  Is  as  I  recall  hiii 
eciinoniit  iH>sltiun.  He  also  thinks  the  wholesale  ftrocer  should  completely 
chaiifte  his  meth<Kl,  and  Imttead  of  selllntt  to  the  retailer,  should  oi)ea  up  his 
wholesale  jiroi-ery  house  imd  sell  direct  t"  tiie  consumer  and  to  the  retailer. 

Of  course,  one  possessing  such  economic  Ideas,  it  would  seem  to  me,  if  they 
were  stated  to  the  Department  of  Justice  at  the  time  the  request  was  made 
for  a  modiHcation  of  the  decree,  would  not  seem  to  warrant  the  consideration 
which  his  request  seems  to  have  received. 

Now  let  us  assume,  however,  that  the  Department  Anally,  considering  the 
matter,  limited  the  iiroiwsal  to  unrelated  lines. 

The  Chaibuan.  Mr.  Breed,  we  liave  never  considered  in  this  hearing  the 
entire  wiping  out  of  the  decree.  We  have  confined  it  entirely  to  the  modifica- 
tion with  respect  to  unrelated  lines. 

Mr.  Bbeed.  First  I  would  like  to  ask  the  committee  to  consider  just  what  it 
is  that  confronts  the  Attorney  General. 

Judge  Hainbb.  And  further,  no  weakening  as  to  the  monopoly  or  monopoliza- 
tion even  of  the  unrelated  lines. 

Mr.  Bbeed.  Yea.  I  would  like  to  consider  with  you,  first,  just  what  Is  the 
aituJtion  that  confronts  the  Department  of  Justice  and  the  Attorney  General, 
and  which  in  a  way  he  has  turned  over  to  this  committee  in  connection  with 
this  request  for  a  modification  of  this  decree.  Now,  what  do  ypa  find,  and  what 
must  you  first  consider?    I  would  put  the  Items  In  this  order: 

First.  You  find  he  must  consider  that  there  Is  on  tbe  statute  books  to-day  the 
Sherman  antitrust  law  and  the  Clayton  Act,  both  laws  designed  to  prevent 
conspiracies  and  restrain  monopolies. 

Second.  You  also  find  under  both  of  the  acts — section  4  of  the  Sherman  law 
and  section  15  of  the  Clayton  Act — that  Uiere  is  a  direct  duty  placed  upon  the 
Attorney  General  to  institute  "  proceedings  to  prevent  and  restrain  violations 
of  these  acts."  The  section  further  provides  that  "  such  proceedings  may  be 
by  way  of  petition  setting  fortli  the  case  and  praying  that  such  violations  shall 
be  enjoined  or  otherwise  prohibited." 

Now,  both  of  those  acts  select  the  Attorn^  General  and  the  district  attonieys 
of  the  United  States  as  the  officers  who  must  see  to  it  that  those  laws  are  not 
violated. 

Third.  What  did  the  Attorney  General  do  In  this  particular  instance?  He 
brought  au  action  against  the  packers  allef^lng  In  tbe  petition  violations  of  the 
Sherman  law  and  the  Clayton  Antitrust  Act.  setting  forth  specific  violations. 
Fourth.  What  preceded  his  action?  Why,  we  find  that  there  was  about  one 
year  and  one-half  of  Investigation  by  a  department  of  the  Government,  the 
Federal  Trade  Commission,  of  all  of  the  activities  of  the  meat  packers.  We 
also  find  that  the  Bureau  of  Investigation  of  the  Department  of  Justice  made 
Investigations.  Two  grand  jury  proceedings  were  started,  one  in  New  York 
and  one  in  Chicafjo.  In  fact,  never  before  in  the  history  of  the  enforcement  of 
antitrust  legislation  ha^  there  been  such  a  thorough,  complete,  scientific  in- 
vestigation as  to  the  actlvitlea  of  a  group  of  individuals  alleged  to  be  a  monopoly, 
and  who  it  was  claimed  were  conspiring'  to  restrain  trade  and  to  create  a 
greater  monopoly.  So  that  when  the  Attorney  General  acted  in  this  matter  he 
was  possessed  of  an  amount  of  Information  never  before  possessed  by  any  other 
district  attorney  or  Attorney  General  that  I  know  of. 

Fifth,  Now,  next  what  happened?  The  court  acted.  The  court  received  the 
petition  of  the  Attorney  General,  and  it  received  from  the  defendants  a  consent 
that  a  decree  shoulcl  be  formulated  and  be  entered  against  them.  The  fact  that 
this  decree  was  upon  consent  only  st'Teugthena  the  terms  of  this  decree,  becanae 
It  shows  that  neither  the  Attorney  General  nor  the  court  acted  in  connection 
vrith  the  matter  without  consideration  of  the  economic  features  involved  in  «nj 
degree  In  an  antitrust  proceeding. 
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The  fact  that  the  defendants  consented  also  shows  that  they  themselves 
-felt  that  liie  terms  of  that  decree  were  satisfactory  to  them,  and  that  they  were 
wiUlDg  to  abide  by  tt. 

Now,  your  committee  and  the  Attorney  General  also  Ond  that  there  is  no 
request  from  any  of  the  defendants  who  eonaented  to  that  decree  made  to  the 
Attorney  General  or  made  to  you  to  have  It  modified.  I  believe  that  state- 
ment was  made  by  the  chairman  In  the  record.  Therefore  any  action  that 
is  to  be  taken  must  be  taken  In  the  first  instance  by  the  Attorney  General 
uiKin  his  own  initiative,  and  upon  your  advice. 

Now,  my  Imagination  can  picture  the  defMidants  in  any  action  coming  into 
court  and  asking  for  relief,  but  my  wildest  fancy  can  not  picture  the  United 
States  Government  and  the  Department  of  Justice  going  into  court  and  asklnK 
that  a  decree  which  it  obtained  should  be  modified  In  the  interests  of  tlin 
(lefendnnts. 

Let  lis  assume  for  JuMt  a  moment  that  this  committee  ahould  recouimend 
to  the  Attorney  General  that  for  one  reason  or  another  an  application  should 
be  made  to  modify  the  decree.  What  position  would  the  Department  of  Jus- 
tice find  itself  in? 

First.  Tt  would  be  obliged  lo  petition  the  court  for  a  modification,  and  to 
admit  in  Its  petition  that  the  I>ei>artment  of  Justice  when  it  made  the  previous 
petition  was  wrong  both  in  law  and  in  fact,  because  the  facts  allied  in  the 
petition  are  a  sufliclent  warrant  for  the  terms  of  the  decree. 

Second.  It  would  have  to  all^e  that  the  court  w.ent  too  far  in  connection 
with  the  terms  of  the  decree,  which  was  prepared  by  the  Department  of  Jus- 
tice and  consented  to  by  the  defendants. 

Now.  under  this  bead,  Just  where  would  the  Department  of  Justice  draw 
the  line  in  setting  up  to  the  court  the  fact  that  it  had  gone  too  far?  This 
decree  covers  a  variety  of  prohibitions.  Prohibition  against  the  ownership 
of  the  stockyards,  stock-market  papers,  retail  meat  markets,  cold-storage 
warehouses,  and  various  other  things.  Will  It  say  that  tlie  court  should  only 
have  gone  as  far  as  the  prohibition  against  theii  owning  stockyards  and 
retail  meat  markets  and  cold-storage  warehouses,  but  it  could  not  go  beyond 
that  into  any  other  fields?  Gouid  not  the  argument  be  made  very  easily  that 
there  Is  no  authority  for  the  prohibition  with  respect  to  the  packers  going 
out  of  the  retail  meat  busluess  or  the  cojd  storage  warehouse  busineBs! 

Mr.  SuiTH.  Or  the  stockyards. 

Mr.  Breed.  Or  even  the  stockyards.  In  other  words,  I  want  to  call  your 
attrition  to  this,  that  when  any  one  goes  before  a  court  and  asks  that  court 
to  reverse  itself,  he  must  show  good  cause  and  a  clear  reason  why  the  court 
should  act,  especially  when  the  plaintiff  has  itself  solicited  the  Judgment, 
and  has  alleged  in  a  i^etltlon  every  fact  necessary  to  sustain  the  Judgmait, 
and  then  the  defendants  have  consented. 

Third.  It  has  been  suggested  here  that  the  defendants  are  not  seeking  this 
modification.  Therefore  the  Department  of  Justice  upon  Its  application  to 
the  court  might  find  itself  in  the  position  of  applying  for  a  modification  wtiicb 
would  be  objected  to  by  some  or  all  of  the  parties  to  the  action.  It  seems 
to  me,  gentlemen,  that  that  would  be  a  ridiculous  position  for  the  Attorney 
General  of  the  United  States  to  be  in  before  a  court,  because  the  court  would 
be  unable  to  grant  the  application  of  the  Attorney  General  over  the  opposition 
of  the  defendants. 

Fourth.  Again,  there  have  been  two  Interventions  allowed  by  the  court 
hasically  upon  the  statement  reported  publicly  that  an  application  to  modl^ 
was  about  to  be  made.  These  henrinRs  have  been  held  here  lasting  over  three 
weeks.  Whatever  one  may  think  about  the  position  of  the  chief  proponent.  Mr. 
Campbell,  and  his  full  and  complete  honesty  of  intention,  he  can  not  get  away 
from  the  fact  of  his  connection  with  one  of  the  defendants  to  this  court  pro- 
ceeding. 

Now,  if  some  of  these  Interveners,  or  even  some  one  of  the  original  parties 
to  the  action,  who  might  not  be  desirous  of  having  the  decree  modified,  should 
call  to  the  attention  of  the  court  that  the  real  request  to  the  Department  of 
Justice,  and  the  man  who  bore  the  brunt  of  the  proposal  for  modification,  was 
not  in  reality  acting  wholly  for  hiniself,  but  was  acting  In  the  interest  of  one 
of  the  defendants — I  can  not  conceive,  gentlemen,  that  a  court  upon  proof  of 
those  facts  would  do  otherwise  than  resent  a  situation  In  which  one  of  the  de- 
fendants who  consented  to  a  decree  did  not  have  the  courage  to  come  into  court 
and  ask  for  Its  modification,  bnt  Instead  of  that,  In  a  roundabout  way,  by 
subterfuge,  persuaded  somebody  else  to  come  In  and  ask  the  court  to  undo  wbat 
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the  court  had  done  at  tbe  request  .of  tti«  DepHrimeut  of  Justice  and  wltb  tbe 
coiueot  of  that  ilefendant.  I  shuuld  vouslder  that  If  thooe  facta  appeared  bei 
fore  the  court,  the  court  mtght  very  properly  aay  that  tbe  court  was  being 
played  fast  and  loose  with  by  the  defendants.  I  can  also  conceive  of  the  court 
calling  tu  the  attention  of  the  Attorney  General  that  perhaps  tbe  Department 
of  Justice,  whose  duty  It  is  to  enforce  these  laws,  and  who  obtained  the  decree, 
was  being  played  fast  and  loose  with  by  one  of  the  defendants. 

Under  such  a  circuniatance  I  can  not  conceive  of  tlie  court  acting  favorably 
under  any  clrcumetaocee  on  an  application  for  modification. 

Firth.  The  Attorney  General  must  also  consider,  and  this  committee  as  well, 
what  would  be  tlie  efTect  of  an  application  for  a  modtflcation  of  this  decree  upon 
any  future  proceeding  against  the  paclters  under  the  Sherman  law  or  tbe  Clay- 
ton Aft.  j;ow  we  Itnoiv  tiiat  il  is  the  Uiity  of  tlie  r)eimrtuient  of  Justice  under 
both  of  those  acts,  to  prosecute  and  to  see  that  they  are  enforced.  What  ^11 
l>e  the  effect  of  a  luodlfictitlun.  itssuming  it  Is  obtained,  but  un  open  invita- 
tion to  the  packers  to  cotoe  bacli  into  unrelated  tinea — an  admission  that  the 
Goverument  wan  wrong ;  un  udinisuion  tliat  tlie  (Jovernment  cannot  obtain  an 
'  Injunction  against  a  monopoly  to  prevent  that  monopoly  from  becoming  a 
greater  monopoly  untU  after  it  had  become  a  complete  monopoly  of  everything? 
That  would  be  the  logical  conclusion  to  snch  an  application  If  It  were  granted 
as  to  these  unrelated  lines.  It  would  have  to  be  based,  in  my  Judgment,  upon 
the  proposition  that  a  court  of  equity  in  enforcing  an  antitrust  statute,  could 
not  grant  an  injunction  or  prohibition  against  the  doing  of  something  until  after 
the  act  had  carried  itself  into  a  complete  monopoly. 

Seventh.  Now,  again,  what  would  be  tbe  precedent  established  by  the  Depart- 
ment of  Justice  mulling  such  an  application  in  connection  with  all  of  the  other 
decrees  that  have  been  obtained,  by  consent  or  otherwise,  by  the  Department 
of  Justice  in  Washington,  and  all  the  various  district  attorneys  throughout  the 
United  States?  1  venture  to  say  that  such  a  procedure  would  start  a  storm  at 
the  doors  of  the  district  attorneys'  offlces  ttiroughout  the  United  States  by 
monopolies  and  others  against  whom  decrees  have  Iseen  granted,  or  wbo  have 
consented  to  decrees,  that  would  never  be  stopped.  Everyone  would  want  a 
modification,  and  would  he  carefully  Investigating  the  basis  upon  whlcl)  this 
modification  was  sougtit  by  the  Government  to  obtain  It. 

Eighth.  Again,  suppose  it  appeared  to  the  court,  as  it  does  appear  to  you 
from  the  testimony,  that  the  facts  which  were  relied  upon  In  the  petition 
upon  which  die  decree  was  founded,  took  place  prior  to  1918,  as  many  of 
them  did,  and  that  the  statute  of  limitations  had  now  run  against  those  acts 
as  violations  of  these  laws.  It  is  a  fact  that  the  investigations  of  the  Federal 
Trade  Commissiou,  many  of  them,  were  made  in  years  prior  to  1919.  and  if 
the  tliree-year  statute  applied,  the  statute  of  limitations  may  ruu  against  some 
of  those  specific  acts. 

Ninth.  Again,  supiwse  it  was  called  to  the  attention  of  the  court,  as  it  Is 
before  this  committee,  that  immediately  after  the  decree  was  consented  to 
by  the  defendants  and  entered  hy  the  court,  the  defendants  tiaii  called  this 
decree  to  the  attention  of  Congress.  You  gentlemen  know  that  for  two 
years  prior  to  the  passage  of  the  packers'  control  bill  on  August  15,  1921,  In- 
numerable bills  had  lieen  introduced  in  Congress,  the  early  ones  being  bills 
for  licensing  of  the  puckers,  but  all  of  them  being  bills  which  had  behind  them 
the  desire  on  the  part  of  Congress  to  do  something  to  curb  this  growing 
monopoly  and  Its  power  over  the  necessities  of  life. 

Now  as  a  matter  of  fact  many  of  the  provisions  contained  lu  the  consent 
decree  were  also  contained  in  some  or  oOier  of  these  various  bills.  One  of 
them,  with  respect  to  the  stockyards,  was  actually  thrown  out  only  as  late 
aa  the  conference  committee  report  on  the  packers'  control  bill,  and.  quoting 
from  page  4897  of  the  Congressional  Record  of  1921,  the  report  of  the  con- 
ference committee  reads  as  follows : 

"  On  amendment  No.  8 :  This  amendment  adds  to  the  bill  a  provision  that 
after  two  years  from  tbe  passage  of  the  act  no  packer  engaged  in  interstate 
or  foreign  coniiiierce  shall  own  or  control  or  have  any  interest  in  any  stock- 
yards unless  the  Secretary  of  Agriculture  determines  that  such  ownership  or 
control  of  interest  '  is  not  in  violation  of  the  purposes  of  Uiis  act,'  or  that 
the  packer  has  been  unable,  '  despite  due  diligence,'  to  dispose  thereof,  in 
which  case  tbe  Secretary  may  by  order  extend  tbe  period  during  which  mich 
ownership,  control,  or  Interest  may  continue.  The  matter  is  now  dealt  with 
more  effectively  in  the  consent  decree  as  it  relates  to  lAe  large  packing  con- 
cerns ;  and  the  Senate  recedes." 
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Now,  as  Senator  Smith  ealled  to  your  attention  to-day,  Congress  acted  with 
full  bnowieiige  of  the  fact  that  a  court  of  equity  in  a  prosecution  under  a 
statute  passed  by  Congress,  had  obtained  a  final  Judgment  and  decree  by  eon- 
sent  of  the  packers  covering  certain  specific  subjects,  and  that  those  eubjecta 
>vere  left  out  entirely  of  the  bill  which  was  then  passed.  This  fact  would 
appear  before  the  court  upon  any  application  for  modification. 

Tenth.  It  would  also  appear  before  the  court,  as  it  appears  to  your  com- 
mittee, that  the  packers  themselves  called  the  decree  to  the  attention  of  the 
Interstate  Commerce  Commission,,  before  whom  a  proceeding  was  pending 
tillegtng  that  their  ownership  and  operation  of, these  refrigerator  cars  gave 
them  a  special  privilege,  both  as  to  rates  and  expedited  service,  which  was 
iilleged  to  be  unfair  competition  and  Injurious  to  the  wholesale  grocers.  The 
packers  went  so  far  In  this  pritceedlng  as  not  only  to  call  tie  decree  to  the 
attention  of  the  Interstate  Commerce  Commission,  but  to  state  in  sqwcific 
language  In  their  brief  something  that  seems  to  me  ought  to  be  taken  at 
its  face  value. 

The  brief  filed  by  the  attorneys  for  Armour  &  Co.,  Morris  ft  Co.,  Swift  &  Co., 
Wilson  &  Co.,  and  Cudahy  Packing  Co.  In  the  Interstate  Commerce  Commission 
proceeding  shows  their  position  clearlv  as  follows 

It  is  m  ordei  to  make  publicly  of  record  such  an  absolute  and  qualified 
denial  of  any  effort  to  monopolize  the  food  products  of  the  countr\  as  could 
not  be  disputed  by  any  intelligent  mind  that  the  packer  defendants  In  the 
equity   proceeding  consented  to  the  entry  of  the  decree  In  that  case 

That  is  record  page  751 

"Now  gentlemen  it  certainly  will  appear  to  the  court  that  rthen  the  decree 
was  entered  that  the  packers  had  a  full  and  tomplete  nnderstanding  of  thai 
decree  and  of  each  and  eierv  term  therein  and  this  citation  from  their  own 
ciunsel  sliows  in  part  why  they  signed  the  decree  but  it  also  shows  that  they 
mshed  to  be  In  a  positlm  before  the  public  of  disclaiming  an^  intention  to 
go  further  and  to  monopolize  the  food  products  of  the  countrv  because  thev 
knew  that  the  countrj  would  not  «tand  for  it 

4nd  gentlemen  I  lav  to  you  that  if  this  modification  were  ever  attempted 
the  countrj  s  attitude  would  be  no  different  to-day  from  what  it  was  when 
the  matter  was  brought  before  the  court  and  I  onli  lament  that  the  time 
which  has  passed  has  lau-ied  the  pa<kers  iierliai)--  to  binge  their  u  Inds  ai 
to  the  proper  police  which  they  should  pursue  toward  tlie  public  and  in 
their  own  interest  and  the  Interests  of  the  people 

The  court  can  not  fnil  and  neither  can  you  to  accept  at  its  face  val  le  state- 
ments such  as  this  bi  counsel  for  the  packers  when  von  are  considering  a 
question  of  modifying  the  decree 

Eleventh  Let  us  look  at  another  phase  of  this  subject  that  must  appear 
to  the  court  upon  an\  application  and  also  appears  to  \ou  When  the  packers 
with  full  knowledge  of  what  was  in  that  decree  signed  It  executed  It  and 
determined  what  their  future  policv  was  going  to  be  as  a  monopolv  do  jou 
realize  that  the\  also  knew  that  if  the  facts  which  had  been  accumulated  by 
the  Federal  Trade  Commission  were  correct  that  the^  were  gullt\  under  the 
1  enal  and  criminal  side  of  the  Sherman  antitrust  Iaw7 

They  also  knew  as  you  know  and  must  consider  and  the  court  too  that 
in  the  year  1903  the  District  Court  of  the  United  States  In  an  e^tactlv  similar 
action  against  the  packers  rendered  a  decree  and  Judgment  containing  Injunc 
tions  pr  hlbltlng  them  from  violating  the  terms  of  the  Sherman  antitrust  law 
tin  that  that  Judgment  was  affirmed  in  190')  by  the  United   States  Supreme 

Thev  also  knew  however  that  tlie  terms  of  that  Injunttion  which  the\  were 
under  were  general  and  the  court  knows  and  vou  know  that  It  had  not  pro 
hlblted  them  from  going  straight  ahead  In  their  march  to  acquire  a  greater  and 
greater  monopoly  over  the  manufacture  and  distribution  of  food  products  of 
this  country 

The\  also  knew  that  other  prosecutions  In  1910  had  beeii  staited  against  them 
lu  Chicago  which  were  based  upon  alleged  ilolatkns  of  the  same  act — the 
Sherman  antitrust  law — and  in  which  the  packers  escaped  from  any  penalty 
whatever  by  reason  of  pleas  of  immunity. 

They  also  knew  that  another  action  had  been  brought  against  the  packers 
and  various  of  their  attorneys,  and  so  on,  at  about  the  same  time,  alleging  the 
same  violations. 

And  it  was  reasonable  to  assume,  in  the  state  of  public  mind  in  1920,  when 
the  Federal  Trade  Commission  completed  its  report,  the  most  scientific  inves- 
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tigHtlon  at  tile  packers  ever  made,  and  tbe  Attorney  General  decided  tUat 
tliere  was  iieceHiiity  for  future  and  furtlier  action,  tUat  the  packers  should 
atop,  look  and  llHten,  uiid  consider  whether  they  were  going  to  attempt  to 
cODtlniie  to  grow  lorger  and  larger,  create  a  greater  and  greater  monopoly, 
until  they  hail,  as  was  churtied  tbey  would  have,  iu  the  Federal  Trade  Oommls- 
Bion  report,  a  complete  coutrolorer  the  food  uf  the  cuimtry — necessities  of  life — 
or  not.  an<l  tliey  did  stiH).  And  they  concluded  that  they  would  agree  with  the 
Governnient,  and  would  determine  their  policy,  and  would  enter  into  this  cod- 

Tliey.  therefore,  got  rid  of  all  criminal  prbsecuttons,  at  least,  with  respect  to 
t2ie  acts  then  under  conteni£ilatlon,  because  the  Attorney  General  bad  full 
power  to  proceeil  either  criminally  or  In  equity,  and  he  did  proceed  In  eqnit}', 
and  he  accomplished  what  had  never  been  accomplished  before  by  any  pro- 
ceedinic  of  the  Department  of  Justice. 

The  orlgiual  iujunctlou  of  1903  was  proven  to  be  absolutely  Ineffective.  It 
was  shown  that  tliere  was  a  necessity  of  being  more  specific,  and  you  will 
find  In  one  of  the  cases  that  I  cite  in  my  brief  that  the  court  says— I  think 
It  \»  the  Standard  Oil  case — that  the  defendant  is  entitled  to  have  tbe  terms 
of  the  decree  be  reasonably  specific  so  that  it  may  know  what  It  can  do  and 
what  It  can  not  do  under  tbts  antitrust  act. 

Now,  alt  of  these  facta  that  I  have  enumerated  In  this  rough  way  very 
pertinently  must  be  con8l<Iered  and  entered  into  In  any  recommendation  that 
you  make  to  the  Attorney  General.  Every  one  of  them  bears  directly  upon  the 
question  as  to  whether  the  Government  should  make  an  application  itself  tu 
modify  a  decree  It  has  obtained  with  the  consent  of  the  defendants  themselves. 
They  also  enter  Into  the  quesllons  of  law  Involved  in  the  enforcement  of  anti- 
trust acts,  and  to  the  question  of  public  policy  and  the  interests  of  the  people 
to  be  conserved,  and  whose  Interests  really  are  In  the  hands  of  the  Attorney 
General,  who  represents  the  United  States,  and,  therefore,  I  think,  the  people. 

Suppose  we  turn  now  to  a  brief  consideration  of  the  reasons  that  I  have 
heard  given  why  this  decree  should  be  modified. 

The  first  one  that  I  have  heard  Is  the  all^ation  that  the  Supreme  Court 
of  the  District  of  Columbia  did  not  have  any  Jurisdiction  to  make  and  enter 
any  sucii  decree.  Now,  as  stated  by  Judge  Hainer  in  a  iiuestlon  he  asked  of 
Mr.  Stevens,  it  Is  perfectly  clear  the  Jurisdiction  that  Is  invoked  In  such  a 
situation  is.  first,  jurisdiction  over  the  person;  second.  Jurisdiction  over  the 
subject  matter. 

Judge  Haineb.  No  question  as  to  those  two  propositions. 

Mr.  Bbeed.  No,  there  is  no  question  that  the  appearance  of  tbe  defendants 
and  their  consent  to  the  decree  gave  the  Supreme  Court  of  the  District  of 
Columbia  Jurisdiction  over  their  persons.    That  Is  elementary  law. 

Now,  second,  that  the  court  had  Jurisdiction  over  the  subject  matter  Is  also 
equally  clear,  because  Section  61  of  the  District  of  Columbia  Code  provides 
that  the  Supreme  Court  of  the  District  shall  have  the  same  powers  and  exer- 
cise the  same  Jurisdiction  as  the  circuit  and  district  courts  of  the  United 
States,  and  shall  be  deemed  a  court  of  the  United  States.  The  case  of  Hine  v. 
Morse  (218  U.  S.  493),  specifically  passes  on  this  subject. 

Of  course,  It  Is  not  necessary  to  arjn^e  or  cite  any  authorities  that  the 
district  or  circuit  courts  of  the  United  States  have  Jurisdiction  over  the  sub- 
ject matter  Involved  In  tbe  petition.  Section  4  of  the  Sherman  Antitrust  Act 
expressly  vested  the  circuit  courts  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  act.  And  by  section  24  of  the  Judicial  Code,  District  of  Vi>- 
lumbln,  district  ctnirts  iiiv  given  original  jurisdiction  of  all  suits  and  pro- 
ceedings arising  under  any  law  to  protect  trade  and  commerce  against  re- 
straints and  monopolies. 

The  thinl  |>olnt  that  you  mentioned.  Judge  Hainer.  wheu  you  said  jurisdic- 
tion over  the  remedy — I  would  like  to  ask  If  you  did  not  mean  that  wliere 
a  court  has  Jurisdiction  over  the  person  and  over  the  subject  matter  of  the 
action,  the  only  other  question  that  would  be  left  for  consideration  would  he 
whether  having  such  Jorlndictlon  the  court  exercised  that  Jurisdiction  too 
broadly  or  not?  And  that,  I  conceive,  is  what  was  In  your  mind,  and  wbat 
Is  a  legal  proposition.     Did  tlie  court  exercise  Its  jurisdiction  too  broadly? 

Judge  Uaineb.  Under  the  all^ationg  of  the  bill,  and  the  prayer  of  the  bill. 

Mr.  Bbbfjj.  Yes. 

Judge  Hainer.  As  to  the  unrelated  commodities.  I  concede  that  they  could 
enter  a  decree,  that  they  could  restrain  them  from  monopolizing  or  attempting 
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to  monopolize  trhoae  products,  but  tbe  question,  I  would  like  to  hear  argument 
on,  which  you  are  doind,  is  wliether  or  not  It  exceeded  its  Jurladiction  when 
it  entered  a  decree  to  absolutely  prohibit  the  transportation  of  these  unrelated 
commodities. 

Mr.  Brehj).  That  is  what  I  wisb  to  go  Into.  You  will  And  an  extensive 
ai^uiuent  on  It  in.  the  brief. 

Judge  Haineh.  Yes,  that  is  the  point  I  wanted. 

Mr.  Bri£bo.  I  woui'd  merely  here  lilce  to  refer  generally  to  the  line  of  thought. 

I  t>elieve  that  you  will  agree  with  me  generally  that  all  textbooks  and  all 
decisions  construing  antitrust  acts  start  with  the  proposition  that  an  act  which 
may  be  lawful  In  Itself  by  an  Individual  may  be  absolutely  unlawful  In  com- 
bination with  a  group  of  individuals-  That  Is  a  basic  fact  which  is  at  the 
bottom  of  antitrust  legislation  itself. 

Judge  Haineb.  Mr.  Breed,  suppose  we  would  apply  a  proposition  of  law 
that  may  cut  two  ways.  Not  intimating  that  any  wholesale  grocer  Is  engaged 
in  any  monopoly.  Of  course  1  have  very  iiigh  regard,  as  I  have  stated  here, 
frequently,  for  the  business  as  a  business,  but  suppose  soine  wholesale  grocer 
should  engage  In  some  practice  that  would  be  unfair  and  In  violation  of  some 
antitrust  law.  Xow  supjwse  an  action  should  be  instituted  in  the  Federal 
court  to  enjoin  tlieui  from  engaging  in  that  unlawful  practice  ot  monopoly. 
And  that  be  alleged  in  the  bill.  And  of  course  the  prayer  of  the  bill  would 
be  In  harmony  with  tlie  allegations  In  the  bill.  They  shall  be  restrained 
from  further  engaging  in  the  unlawful  monopoly  or  practice.  And  a  decree 
should  be  entered,  not  enjoining  merely  the  unlawful  feature  or  practice,  but 
absolutely  enjoining  ttaem  from  transacting  any  business— in  other  words, 
absolutely  destroying  their  business  and  prohibiting  them  from  engaging  in 
that  business.    Would  that  stand  the  test  of  any  court? 

Mr,  Breed.  Well,  now,  that  is  just  the  point  which  I  wish  to  argue.  First 
I  would  call  your  attention  to  a  statement  In  United  States  v.  Union  Pacific 
Railroad  Company  (226  U.  S.,  470),  in  which  the  United  States  Supreme  Court 

"  Each  case  under  the  Sherman  Act  must  stand  upon  its  own  facts  •  *  • 
the  main  purpose  of  the  act  is  to  forbid  combinations  and  conspiracies  in  un- 
due restraint  of  trade  or  tending  to  monopolize  it,  and  the  object  of  proceedings 
of  this  character  Is  to  decree,  by  as  effectual  means  as  a  court  may,  the  end 
of  such  unlawful  combinations  and  conspiracies.  So  tar  as  is  consistent  with 
this  pmiiose  a  court  of  equity  dealing  with  such  combinations  should  conserve 
the  property  Interests  Involved,  but  never  in  such  wise  as  to  sacrifice  the  object 
and  purpose  of  the  statute.  The  decree  of  the  court  must  be  faithfully  executed 
and  no  form  of  dissolution  be  permitted  that  In  substance  or  elfect  amiiunts  to 
restoring  the  combination  which  it  was  the  purpose  of  the  decree  to  terminate." 

The  first  answer  to  ,vour  proposition  goes  back  to  the  fact  that  In  the 
enforcement  of  any  antitrust  act  you  must  realize  that  a  whole  series  of  acts 
may  be  legal  in  themselves,  when  taken  individually,  but  when  taken  in  pur- 
suance of  a  conspiracy  or  an  intent  to  monopolize — all  of  those  acts  taken  to- 
gether may  be  unlawful  under  the  antitrust  act  And  the  courts,  as  you  will 
see  by  decisions  I  recite,  repeatedly  hold,  as  In  this  case,  that  in  the  enforce- 
ment of  antitrust  laws  dealing  ivltb  restraint  of  trade  or  Intentions  to  monop- 
olize, they  can  enjoin  anything  that  will  accomplish  the  object  of  the  act. 

Now  as  a  first  illustration,  you  of  course  know  that  in  all  of  these  cases — . 
the  Standard  OH  case,  the  Tobacco  case,  and  so  on — the  courts  have  held  in 
*ach  decision  that  they  had  the  right  to  absolutely  dissolve,  to  prohibit  them 
from  doing  any  business  whatever. 

Now  if  the  court  has  uniformly  acted  under  the  recognized  authority  to  dls- 
flolve,  to  prohibit  the  combination  from  any  business  whatever,  it  certainly  can 
prohibit  the  combination  from  some  specific  line  or  operation  or  act  which  in 
Its  Judgment  would  tend  to  create  the  very  conditions  which  the  prosecution 
Is  brought  to  end, 

Now.  I  feel,  as  I  started  to  say  at  the  beginning,  that  all  of  this  consideration 
of  this  unrelated  line  prohibition — we  have  thought  ot  It  and  talked  about  It  so 
much  as  an  individual  thing  that  we  have  forgotten  that  we  can  not  look  upon 
the  question  as  to  whether  that  prohibition  in  Itself  la  unlawful,  or  whether 
it  as  a  prohibition  was  proper  or  imprc^er,  unless  we  take  into  consideration : 
First,  the  object  sought  by  the  prosecution,  and  all  the  series  of  acts,  course  of 
conduct,  course  of  business,  violations  of  law,  the  monopoly  that  had  been  cre- 
ated, the  monopoly  that  their  acta  show  they  were  trying  to  create,  the  special 
privileges  that  they  had,  and  how  had  they  exercised  them  In  the  past  to  ob- 
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lain  the  iuon<violy  wlilch  they  <Ud  in  meat,  aod  then  how  had  they  exerclf^d 
them  in  (he  past  to  obtain  the  monnpoly  wlilch  they  did  In  cheese  ftnd  Id  butter 
and  In  oleomargarine  and  thoae  Hubatitute  producta.  and  how  the;  were  t>e- 
^nnlnK  to  utilize  the  same  special  advantages  and  do  the  xarne  things  in  these 
other  unrelated  lines,  and  then  only  can  we  ^ve  a  moment's  consideration  to  the 
iiuestion  of  the  legality  of  the  ilecrec  as  a  whole,  Includintc  the  prohibition 
againxt  their  dolnK  business  in  unrelated  Hues. 

In  other  wordw,  not  (or  n  moment  would  the  court  listen  to  an  argument 
on  that  one  subject  alone.  The  court.  If  the  Attorney  General  went  before  It, 
would  require  blm  to  fro  into  all  the  fiicta  allefred  In  the  petition,  and  upon 
which  the  proceeding  was  based,  and  then  the  only  question  that  I  can  conceive 
of  that  the  court  would  listen  to  argument  on  was:  Did  I  exercise  that  au- 
thority a  IltHe  too  far?  Did  I  go  a  lltdp  farther  than  was  necessary  to  accom- 
plish the  object  of  the  statute  Bn<l  the  object  of  the  proceeding? 

Now,  then,  If  you  think  of  It  In  that  light  It  tftketi  on  a  different  aspect,  and 
that  la  the  only  light  the  court  will  ever  ll»ien  to  argument  upon.  And  I 
don't  think  thai  there  Is  an.vone  here  that,  after  llatening  to  thp  testimony  that 
you  hhive  heard,  after  rejullnj;  these  reports  of  the  Federal  Trade  Commission, 
and  Bo  forth,  who  would  say  that  the  court  went  too  far  In  the  prohibition  with 
respect  to  unrelated  lines.  Why,  If  you  do  not  stand  for  that  prohibition,  Mr. 
Chairmaii,  It  simply  means  that  you  believe  that  the  law  (o  he  applied  to  the 
case  Is  that  the  court  should  not  exercise  tta  jurisdiction  with  respect  to  any 
act  or  thing  or  prohibition  until  after  the  event,  until  after  the  packers  had 
become  a  monopoly  In  these  unrelated  llnefi. 

Now,  that  Is  the  very  thing  which  repeatedly  the  courts  have  held  Is  not 
the  object  of  the  statute.  They  hold  repeatedly  that  the  court  has  power  to 
prescribe  anything  that  will  accomplish  the  object  of  the  statute.  And,  for 
example,  let  me  cite  a  few  references  under  my  contention  that  the  court 
in  the  exercise  of  the  power  granted  is  not  limited  to  restraining  the  doing 
of  acts  in  the  future  which  have  already  resulted  in  a  violation  of  law,  but 
actually  may  prohibit  the  doing  of  any  act  or  aeries  of  acts  not  In  and  of  them- 
selves Illegal,  hut  which  the  court  in  the  eserclse  of  any  reasonable  foresight 
or  Intelligence,  or  as  the  result  o(  experience  can  foresee,  if  not  enjoined,  ^vill 
continue  and  perpetuate  the  Itlegtil  condition  already  found  to  exist,  and  which 
it  Is  the  plain  duty  of  the  court  to  completely  and  efTectively  enjoin  and  stamp 

Now,  first.  In  the  Standard  OH  case,  4  F.  A.  T.  D.,  145  (Federal  antitrust  rte- 
eielon  cases),  at  page  78  they  say : 

"As  penalties  which  are  not  authoriied  by  law  may  not  be  Inflicted  by 
judicial  authority,  It  follows  that  to  meet  the  situation  with  which  we  are 
confronted  the  application  of  remedies  twofold  In  character  becomes  e3Sentia.l : 
First.  To  forbid  the  doing  in  the  future  of  acts  like  those  " — mark  yon — "  like 
those  which  we  have  found  to  have  been  done  In  the  past  which  would  be 
violative  of  the  statu  tea." 

Again,  In  the  Tobacco  case 

Judge  Haineb.  Well,  what  is  the  second  proposition?  Have  you  got  that, 
Mr.  Breed? 

Mp.  Bbeh).  Well.  1  am  just  citing  little  extracts  from  decisions  to  show 

Judge  Hainer.  Well,  that  is  cited  from  the  Standard  Oil  case  (221  U.  S-l, 
la  It? 

Mr.  Breed.  Yes. 

In  the  case  of  United  States  v.  American  Tobacco  Co.  (221  U.  S.,  106>.  page 
238,  they  say : 

"  In  considering  the  subject  from  both  of  these  aspects  three  dominant  in- 
fluences must  guide  onr  action:  (1)  The  duty  of  ^ving  complete  and  effl- 
eacious  effect  to  the  prohibitions  of  the  statute." 

Now  it  follows  that  yon  can  not  give  full  and  complete  and  efficacious  effect 
to  the  statute  In  this  case  if  you  are  going  to  allow  this  monopoly  to  go  on 
and  extend  and  become  a  monopoly  in  these  unrelated  products  based  upon  the 
history  of  what  they  have  (lone  from  their  very  beginning.  Otherwise  you  hold 
that  you  can  give  no  effect  to  the  statute  at  this  moment,  but  you  must  sit  down 
and  wait  until  after  they  become  a  monopoly  In  the  unrelated  lines. 

Now,  again,  at  page  241  In  this  American  Tobacco  Company  case,  they  say  : 

"  Pending  the  bringing  about  of  the  result  just  stated,  each  and  all  of  the  de- 
fendants, individuals  as  well  as  corporations,  should  be  restrained  from  doing 
any  act  which  might  further  extend  or  enlarge  the  power  of  the  combination, 
by  any  means  or  device  whatsoever," 
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Now,  that  Ix  a  vei'y  broad,  clear  statement  which  bears  directly  upon  the 
question. 

Again.  In  the  caae  of  Nortliern  Securttiea  Company  v.  U.  8.  (193  U.  S.,  197), 
at  page  356,  they  say : 

"  No  valid  objection  ffln  lie  made  to  the  decree  below,  In  form  or  in  sub- 
stance. If  there  was  a  eoniliination  or  conspiracy  In  violation  of  the  act  of 
Congress,  between  the  atoeltholdera  of  the  Great  Northern  and  the  Northern 
Pacific  Railway  Cos.,  whereby  the  Northern  Securities  Co.  was  formed  aa  a 
holding  corporation,  and  whereby  interstate  commerce  over  the  lines  of  the 
constituent  companies  was  restrained.  It  must  follow  that  the  court,  In  execu- 
tion of  that  act,  and  to  defeat  the  efforts  to  evade  it,  conld  prohibit  the  parties 
to  the  combination  from  doing  the  specific  things  which  being  done  would  effect 
the  result  denounced  by  the  act.  To  say  that  the  court  could  not  go  so  far  is 
to  say  that  It  is  powerless  to  enforce  the  act  or  to  suppress  the  illegal  com- 
bination and  powerless  to  protect  the  rights  of  the  public  as  against  that  com- 
bination." 

Again.  In  the  same  case,  at  page  360  the  court  says: 

"  Tills,  it  must  be  remembered,  is  a  suit  In  equity,  instituted  by  authority 
of  Congress  'to  prevent  and  restrain  violations  of  the  act,'  section  4;  and  the 
court.  In  virtue  of  a  well  settled  rule  governing  proceedings  In  equity,  may 
mold  its  decree  so  as  to  accomplish  practical  results — such  results  as  law 
and  Justice  demand.  The  defendants  have  no  Just  cause  to  complain  of  the 
decree,  in  the  matter  of  law,  and  it  should  be  affirmed." 

Again,  In  the  case  of  U.  S.  v.  patten  (226  U.  S.  525),  which  Involved  a  con- 
spiracy to  corner  cotton,  the  court  said : 

"  It  hardly  needs  statement  that  the  character  and  effect  of  a  conspiracy  la 
not  to  be  judged  by  dismembering  it  and  viewing  its  s^arate  parts,  but  only 
by  looking  at  It  as  a  whole."  , 

Citing  Montague  4  Co.  v.  I.,owrr  (193  U.  S.,  38),  and  Swift  &  Co.  *.  U.  S, 
<196  U.  S..  375), 

Now,  in  reading  these  few  cases  that  I  have  cited,  and  many  others,  yon 
get  this  principle,  that  in  enforcing  an  antitrust  act  you  can  not  view  the  in- 
dividual act,  yoH  can  not  dismember  it.  but  you  must  view  all  of  the  acts  or 
the  series  of  acts  as  a  whole,  and  then  determine  whether  It  is  necessary  to 
prohibit  all  of  those  acts  In  order  to  accomplish  the  object  sought  by  the 
statute— that  is,  to  prevent  a  restraint  of  trade  or  monopoly,  or  to  prevent  what 
seems  to  be  an  intention  to  monopolize  any  portion  of  trade. 

Now,  the  argument  was  made  by  Senator  Smith  and  by  Mr.  Stevens  that  the 
fact  that  this  was  a  consent  decree  gave  it  added  force.  There  Is  not  the  least 
doubt  about  that  as  a  legal  proposition.  And  I  thlnfa  that  you  three  gentle- 
men would  feel,  if  you  sat  as  judges  in  a  court  and  signed  a  decree,  and  the 
plaintiff  and  defendant  had  come  Into  court  and  had  signed  up  and  agreed 
upon  the  form  of  decree  that  was  satisfactory  to  you,  that  you  have  got  a 
stronger  instrument  than  you  would  have  if  you  as  Judges  just  settled  the 
question  yourselves  and  entered  a  decree. 

Now,  in  the  first  place,  a  decree  without  consent,  or  a  Judgment  of  the  court, 
is  absolutely  appealable.  Some  reference  has  been  made  to  the  fact  that  the 
defendants  here  in  part  of  the  decree,  or  their  consent,  protested  their  innocence 
and  said,  "  We  do  not  admit  our  liability."  Why,  what  is  the  status  of  a  court 
litigation  In  which  the  court  enters  a  decree  against  me  as  a  defendant?  If  It 
is  asHlnst  me.  don't  you  think  I  am  protesting  my  innocence  when  the  court 
signs  that  decree  and  enters  it  against  me?  Certainly  I  am  protesting  my 
Innocence.  .1  maintain  that  that  decree  la  Illegal  and  improper,  and.  further- 
more, I  go  down  protesting,  and  I  can  start  in  and  take  an  appeal  from  that 
judgment. 

Judge  EUiriEB.  YeSi  but  suppose  yon  had  entered  into  a  stipulation — a  defend- 
ant being  prosecuted  for  a  crime— and  you  had  entered  Into  a  stipulation  that  the 
defendant  Is  innocent.  Would  any  decree  send  a  party  to  the  penitentiary  upon 
such  an  admission? 

Mr.  Bbeed.  Well,  you  are  talking  about  a  criminal  act  which  Is  not  involved 
here.  And  I  will  take  up  that  as  far  as  the  equity  act  is  concerned.  In  just  a 
moment.  But  I  merely  want  to  call  your  attention  to  the  fact  that  Just  the 
mere  protesting  of  Innocence  is 

Judge  Hainbb  (Interposing).  No;  this  is  not  a  protest.  This  is  a  solemn 
stipulation  signed  by  the  Attorney  General  that  they  violated  no  law. 

Mr.  Bbeed.  Well,  we  will  discuss  that  a  moment  later.  But  here  the  parties 
come  in  and  s!gn  a  consent  to  the  entry  of  the  decree,  and  in  my  opinion  prob- 
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ablj'  rob  themsdves  of  the  rfglit  tft  appeal  from  that  decree.  And  there  are 
numerous  caws  to  that  effect.  Furthermore,  Mr,  Stevens  has  called  your  at- 
tention to  certain  authiirltleH.  And  I  will  Just  cite  one.  Tn  28  Cye.  729,  It  Is 
said; 

"A  Jtidtniient  by  consent  of  tJie  parties  Is  more  than  a  mere  contract  in  pais; 
havlnK  the  Minctlon  of  the  court,  and  entered  as  Its  determination  of  the  con- 
troversy. It  has  all  the  force  and  effect  of  any  other  judgment,  being  conclusive 
as  an  estoppel  upon  the  parties  and  their  privies,  and  not  Invalidated  by  subse- 
quent fttllure  to  perform  a  condition  on  which  the  consent  was  based,  although 
it  may  be  Inquirwl  Into  for  fraud  practiced  upon  one  of  the  parties,  or  as 
amilnst  other  creditors  of  the  defendant," 

Now,  It  is  not  necessary  for  me  to  do  more  than  to  call  your  attention  to  the 
fact  that  you  can  not  dlsr^'ard  the  force  that  this  decree  has  added  to  it  by 
reason  of  it  being  a  consent  decree.  Now,  you  noticed  that  my  earliest  argu- 
ment was  to  the  effect  that  this  decree  was  sustained  by  the  facts  allef^ed  in 
the  petition  and  the  facts  produced  here,  and  In  alt  of  its  terms  was  legal  and 
enforceable,  and  based  upm  a  proper  construction  of  the  Sherman  law  nuri 
the  Clayton  Act.  1  believe  that  this  decree  in  all  respects  Is  valid  irrespective 
of  the  consent 

Now,  I  want  merely  to  call  to  your  attention  that  you  can  not  disregard  the 
fact,  if  you  are  going  to  make  a  recommendation  to  the  Attorney  General,  that 
you  have  got  here  something  additional.  You  have  a  consent  for  whatever 
Talue  It  has.  Now,  you  have  heard  these  gentlemen  annie  and  cite  law  to  the 
effect  that  it  adds  a  great  deal  i)f  value.  I  have  just  read  a  quotation  which 
shows  that  mich  a  decree  is  more  than  a  contract  In  pats. 

Now,  In  addition  I  would  like  to  refer  to  just  three  other  interesting  cases. 
In  Pacific  Railroad  Co.  r,  Ketchum  (101  U.  S.  289)  the  Supreme  Court  of  the 
United  States  said : 

"  Parties  to  a  suit  have  the  right  to  agree  to  anything  they  please  In  reference 
to  Hie  subject  matter  of  their  litigation,  and  the  court  when  applied  to  will 
ordinarily  give  effect  to  their  agreement  If  it  comes  within  the  general  scope  of 
the  case  made  by  the  pleadings.  It  was  within  the  power  of  the  parties  to  this 
suit  to  agree  that  a  decree  might  be  entered  for  a  sale  of  the  mortgaged  prop- 
erty without  any  specific  Sndlng  of  the  amount  due," 

Again,  in  23  Cyc,  at  page  733,  the  following  is  stated : 

"A  court  has  power  to  open  or  vacate  a  judgment  entered  by  consent  or 
agreement  of  parties,  on  adequate  grounds,  but  it  can  not  alter  or  correct  It 
except  with  the  consent  of  all  the  parties  affected  by  the  judgment-:  nor  can 
it  set  aside  such  a  Judgment  after  the  expiration  of  the  time  allowed  by  statute 
for  instituting  proceedings  for  that  purpose." 

That  is  a  special  case. 

Now  the  nest  case  I  wish  to  cite — and  this  is  intereetinjt  because  It  la  a 
case  that  had  to  do  with  the  Armour  Paciiing  Co..  and  It  is  a  consent  decree, 
and  it  shows  that  Mr.  Armour  and  the  Armour  Packing  Co.  must  have  been 
thoroughly  familiar  with  consent  decrees  and  their  effect — Is  the  case  of  the 
United  States  Constrnction  Company  v.  Armour  Packing  Co.  (3ii  Okla.  179): 
also  m  128  Pac.  731,    The  court  says : 

"Several  assignments  of  error  are  un^ed  for  reversal  of  the  Judgment,  but 
there  is  one  principle  of  law  which  conclusively  determines  this  case,  and 
that  principle  Is  that  a  court  has  no  power,  after  Btlpulation  for  settlement. 
agreed  to  and  signed  by  all  the  parties  in  Interest,  has  been  filed,  and  after 
judgment  has  been  entered  In  accordance  with  such  stipulation,  to  vacnte 
and  set  aside  or  modify  the  Judgment  after  the  term  at  which  It  was  rendered, 
in  the  absence  of  fraud  betweeu  the  parties  agreeing  to  settlement  by  consent 
or  stipulation,  except  for  mistake,  n^lect,  or  omission  of  the  cleric.  In 
Morris  V.  Peyton  (28  W.  Va.  201;  11  S.  B.  954)  Mr.  Justice  Green,  speaking 
for  the  court  on  the  question  of  whether  the  court  has  power  to  vacate  a 
decree  entered  by  consent  of  the  parties  to  the  action,  said :  'As  aiich  a  decree 
is  not  the  Judgment  of  the  court  upon  the  merits  of  the  case,  but  the  act  of 
the  parties  to  the  suit,  it  is  obvious  that  it  can  not  be  modified,  set  aside,  or 
annulled  by  any  order  in  the  cause  made  by  the  court  below  without  the  consent 
of  all  the  parties  to  the  cause.  •  •  *  Nor  could  it  be  appealed  from,  nor 
modified  by  this  court,  unless,  perhaps,  it  should  be  so  entirely  foreign  to  the 
matters  In  controversy  In  the  cause  that  for  this  or  some  other  reaaou  the 
court  below  had  no  jurisdiction  or  authority  to  enter  such  decree  by  c 
or  otiierwise.' " 

A  little  later  in  the  same  case: 
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"The  Judgment  in  this  case  was  the  final  ascertainment  of  the  rights  by 
consent  of  the  parties  to  the  suit,  and  can  not  be  changed  by  any  subsequent 
order  of  tlie  court  without  like  consent.  Seller  v.  Union  Mfg.  Co.  (50  W.  Va. 
208)."         , 

And  again : 

"  In  the  absence  of  fraud  in  its  procutement,  and  between  parties  sui  Juris, 
who  are  competent  to  make  the  consent,- not  standing  In  confldentiai  relations  to 
each  other,  a  judgment  or  decree  of  a  court  having  Jurisdiction  of  the  subject 
matter,  rendered  by  consent  of  parties,  tbough  without  any  ascertainment  by 
the  court  of  the  truth  of  the  facts  averred,  is,  according  to  the  great  weight  of 
American  autliorlty,  as  bioding  and  conclusive  between  the  parties  and  their 
privies  as  if  the  suit  had  been  an  adversary  one;  and  the  conclusions  embodied 
io  the  decree  had  been  rendered  upon  controverted  issues  of  fact  and  a  due 
consideration  thereof  by  the  court"  ' 

^'ow,  it  therefore  follows  that  this  Committee  and  >  the  Attorney  General. 
before  making  an  application  to  modify  this  decree,  must  take  Into  con- 
sideration not  only  what  we  claim,  that  every  term  of  the  decree  Is  justified 
by  the  facta  then  existent,  and  by  the  petition,  but  that  it  is  also  strengthened 
and  enforced  by  the  consent  which  the  defendants  gave  to  it. 

Now  I  pass  to  another  subject,  and  perhaps  the  last.  You  have  called 
nttentlon.  Judge,  to  the  fact  that  the  decree  contains  a  recital 

Judge  Haineb.  I  wish  you  would  read  that  stipulation.  What  is  that 
recital?     I  have  not  read  It  for  some  time. 

Mr,  Hkeed.  You  have  called  attention  to  the  fact  that  the  decree  contains  a 
recital  In  its  first  paragraph,  and  before  any  of  the  terms  of  the  decree  are 
stated,  about  as  follows 

Judge  Haineb  (Interposing).  Well,  read  the  lai^fuage  exactly  as  It  is,  Mr. 
Breed. 

Mr.  Breed.  Well,  it  is  a  very  long  paragraph.  I  will  begin  where  It  is 
pertinent. 

Judge  Haineb.  Very  well. 

Mr.  Breed  (refiiiing). 

"  •  •  •  they  nevertheless,  desiring  to  avoid  every  appearance  of  placing 
themselves  in  a  position  of  antagonism  to  the  Government,  have  consented 
and  do  consent  to  the  making  and  entry  of  the  decree  now  about  to  be  entered 
without  any  flndtngs  of  fact,  upon  condition  that  their  consents  to  the  entry  of 
said  decree  shall  not  constitute  or  be  considered  an  admission,  and  the  ren- 
<litioD  or  entry  of  said  decree,  or  the  decree  itself,  shall  not  constitute  or  be 
considered  an  adjudication  that  the  defendants  or  any  of  them  have  in  fact 
violated  any  law  of  the  United  States." 

Now  the  first  and  most  natural  thing  is  to  inquire  why  such  an  unusual — 
perhaps — clause  is  contained  in  a  decree  in  which  the  defendants  consent  that 
under  the  terms  of  the  antitrust  acts— -of  the  Sherman  law  and  the  Clayton 
Act — they  shall  be  prohibited  and  enjoined  from  doing  certain  things. 

I  would  first  call  your  attention  to  Qie  fact  that  the  packers  very  s^dom 
do  anything  without  some  reason.  You  should  therefore  notice  that  under 
section  7  of  the  Sherman  law  Its^f,  which  is  here  being  enforced  by  this  peti- 
tion :  "Any  person  who  shall  be  Injured  in  his  business  or  property  by  any  other 
])erson  or  corporation  by  reason  of  anything  forbidden  or  declared  to  be  un- 
hiwful  by  this  act,  may  sue  therefor  li>  any  circuit  court  in  the  United  States 
in  the  district  in  wtiich  the  defendant  resides  or  is  found,  without  respect  to 
the  amount  in  controversy,  and  shall  i-ecover  threeftrtd  the  damages  by  him 
sustained,  and  the  costs  of  the  suit,  including  a  reasonable  attorney's  fee," 

Next  I  would  call  your  attention  to  the  fact  that  the  records  show  here  and 
publicly  that  the  packers  themselves  have  been  prosecuted  in  various  States  of 
the  United  States  under  State  laws.  There  have  been  many,  many  prosecu- 
tions of  public  record.  And  in  nearly  all,  or  many  of  these  State  laws,  similar 
provisions  with  respect  to  recovery  of  money  as  penalty  are  included.  Under 
the  Clayton  Act  it  is  only  fair  to  say  tliat  it  provides  in  section  5  that  where 
a  decree  Is  entered  by  consent  "  that  a  final  Judgment  or  decree  heretofore 
rendered  in  any  criminal  prosecution,  or  in  any  suit  or  proceeding  in  equity 
brought  by  or  on  behalf  of  the  United  States  under  the  antitrust  laws,  to  the 
effect  that  a  defendant  has  violated  such  laws,  shall  be  prima  facie  evidence 
against  such  defendant  in  any  suit  or  proceeding  brought  by  anotlier  party," 
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While  we  are  on  thU  subject  I  would  call  your  Bttentlon  to  the  tact  tbat  the 
laws  «f  the  UBltt>d  States  recognize  consent  decrees  and  alw)  recognize  that  con- 
sent decrees  are  frequentlf  taken  and  have  been  taken  before  any  tCBtimoiiy 
hiiH  been  taken,  aixiinlin);  to  the  verbiage  I  have  just  read. 

Now,  notwithstanding  that,  it  Is  my  underetundlng,  which  I  think  can  be 
home  out  by  the  official  reconls  of  the  Department  of  Justice,  tliat  the  one 
Btlpalatl^n  which  the  packers  made  when  they  sent  their  representative  to  the 
Department  of  Justice  and  said.  "  We  are  willing  to  enter  into  a  decree  in  an 
equity  action,"  was  the  fact  that  they  did  not  propose  to  do  anything  that 
woulil  subject  them  to  liability  for  penalties  under  tliis  Sherman  law  or  any 
other  law,  and  they  wanted  to  have  nothing  against  them  which  would  indicate 
that  they  concedeil  the  absolute  violation  of  the  Jaw  which  might  be  used 
aKBlnst  them  Id  many  ways.  Now  that,  If  I  am  correct  in  my  assumption,  can 
be  verified  through  the  Attorney  General's  office,  but  It  seems  to  me  It  Ib  the 
only  explanation,  and  it  is  ii  reasonable  esplanation  for  a  cautious  lawyer  To 
insist  upon  when  he  Is  going  to  enter  into  a  decree  based  upon  a  petition  charg- 
ing him  with  violation  on  so  many  different  counts  as  this  petition  charged. 

I  would  also  urge  as  a  lawyer,  and  I  think  the  court  would  sustain  this 
poisltiqn.  If  the  Attorney  General  attempted  even  to  refer  to  this  aa  invalidating 
this  decree,  that  whatever  the  recitation  may  be,  and  whatever  their  claims, 
they,  at  the  end  of  tbiR  decree.  signe<l  their  names  formally  and  consented  In 
these  words: 

"  Now,  upon  the  petition,  the  answers  of  the  defendants,  and  tlie  aforemen- 
tioned stipulation  and  consents  of  the  parties,  all  on  flle  in  the  office  of  the 
clerk  of  this  court,  and  on  motion  of  the  petitioner.  It  Is  ordered,  adjudged,  and 
(lecree<l  as  follows  " ;  and  then  follow  the  terms  of  this  decree,  and  at  the  end 
of  the  decree  appear  the  formal  consents  Orst  of  the  five  packers  and  tben  the 
other  subsidiaries. 

Judge  Hainer.  The  reference  there  to  that  stipulation,  does  that  neutralize 
the  whole  decree — and  It  Is  very  doubtful  whether  It  Is  an  enforceable  decree? 

Mr.  Breed.  I  d<)n't  think  It  has  any  effect  whatever.  If  so,  then  the  court  was 
lmt>osed  upon,  the  Attorney  General  was  imposed  upon,  and  the  defendants 
themselves  would  have  to  lie  the  ones  who,  as  parties  to  the  suit,  would  come 
before  the  court  and  assert  that  point.  I  can  not  conceive  that  Che  Department 
of  Justice  and  the  Attorney  General  would  ever  go  before  the  court  and  urge 
any  such  point  as  a  reason  for  modification  of  this  decree. 

■Tudge  Hainer.  Perhaps  It  was  like  the  ease  of  Judge  Gordon  down  In  Okla- 
homa. He  had  an  Important  case  before  a  judge,  and  the  judge  constantly 
overruled  his  points,  and  in  rendering  the  decision  finally  he  did  not  refer  to 
tlie  able  points  that  he  thought  he  had  presented,  and  after  the  court  entered 
his  decree  he  excepted  to  the  rulings  of  the  court  and  the  ig-nor'-ance  of  the 
court.    And  he  got  away  with  it  all  right. 

Mr.  Breed.  Well.  It  Is  getting  pretty  late,  and  I  think  1  shall  conclude  at  this 
point  just  with  this  statement.  That  is  the  contention  of  the  people  whom  T  rep- 
resent^the  National  Wholesale  Grocers'  Association — that  this  decree  is  valid  In 
all  of  its  terms  and  enforceable.  That  It  Is  warranted  by  the  allegations  In  the 
petition,  by  all  the  facts  which  have  been  produced  here  and  which  were  present 
and  available  to  the  Attorney  General  at  the  time  of  the  bringing:  of  the 
petition. 

We  also  contend  that  the  fact  that  the  packers  consented  to  the  decree  adds 
materially  to  the  force  Of  the  decree,  and  makes  it  all  the  more  difficnit  to 
obtain  a  modification  of  it. 

We  would  also  call  attention  to  the  fact  that  consent  decrees  are,  in  our 
Judgment,  the  most  practical  means  of  bringing  atmut  a  proper  judgment  by 
the  court  in  these  antitrust  prosecutions,  t>ecause  all  of  these  prosecutions, 
based  upon  allegations  of  conspiracy — which  is  always  Indefinite  and  difficult 
to  prove — are  difficult;  restraints  of  trade,  monopolies  and  Intent  to  monopo- 
lize, all  very  difficult  things,  in  which  you  must  take  Into  con^deration  a 
whole  series  of  acts,  and  also  involve  economic  questions,  situations  that 
affect  the  defendant  who  Is  being  proceeded  against  himself.  It,  therefore, 
follows  that  the  only  proper  way  of  taking  into  consideration  all  these  con- 
ditions and  rendering  a  fair  Judgment,  one  which  shall  accomplish  the  object 
of  the  statute  and  not  destroy  it.  Is  by  conference  and  agreement  embodied 
In  the  consent  decree. 

Furthermore,  the  whole  history  of  the  enforcement  of  antitrust  laws  shows 
that  the  real  accomplishments  have  been  through  consent  decrees. 
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I  hope  tbat  Uila  committee  will  not  recommend  to  tbe  Attorney  General  an 
application  to  modify  tbia  decree.  I  can  see  no  gronnds  whatever  for  such 
a  recommendation. 

Furthermore,  I  would  say  that  knowing  the  Attorney  General,  I  think  it 
would  be  a  moat  unfortunate  situation  to  put  him  in  to  have  a  committee  that 
has  given  such  long,  Berlous,  and  careful  consideration  to  thla  very  com- 
plicated subject,  make  a  recommendation  to  him  which  would  require  him  to 
put  himBelf  before  the  court  In  such  a  light  as  tbe  poluta  1  have  brought  out 
would  seem  to  me  to  place  bliu. 

I  think  tluit  for  a  department  of  Government  whose  business  and  duty  it 
is  to  enforce  the  Sherman  law  and  the  Clayton  Act — which  obtained  a  decree 
that  accompliahea  an  object,  and  the  first  time  that  there  has  been  any  real 
accomplishment  In  connection  with  curbing  the  activities  of  tbe  meat  packers — 
to  now  reverse  itself,  admit  that  it  waa  In  error,  and  go  into  court  and  ask 
a  modification  of  a  decree  when  the  .defendants  themselves  have  not  sought 
it.  Is  putting  that  department  In  a  perfectly  ridiculous  light  before  the  public, 
and  win  seriously  interfere  with  the  future  enforcement  of  these  acts  against 
not  only  the  packers  but  against  any  other  monopolies. 

In  other  words,  I  think  the  saddest  day  in  the  history  of  government,  really. 
In  its  fight  against  monopolies,  will  be  the  day  when  any  Attorney  General  oC 
the  United  States  goes  into  court  and  admits  that  the  Government  was  wrong, 
and  asks  that  the  packers  be  allowed  to  come  back  into  the  business  of 
manufacturing  and  selling  and  distributing  these  substitute  foods,  thereby 
opening  It  up  for  the  packers  to  continue  their  march  of  30  years  Into  real 
and  complete  monopoly  of  the  most  real  necessity  of  life — food.  And  that  Is 
what  1b  charged  in  the  petition  will  happen,  and  it  is  what  all  the  testimony 
here  by  people  who  have  thought,  who  are  worried  about  the  subject,  shows  will 
happen,  as  they  believe,  it  this  decree  Is  modified  and  the  packers  are  InVlted 
back  into  the  unrelated  lines. 

The  Chaibman.  I  have  just  one  question  that  I  want  to  ask,  Mr.  Breed. 
Is  there  any  conflict,  do  jou  think,  between  the  law  and  the  public  policy  as 
expressed  In  the  law,  and  this  decree  In  this  respect :  Tbe  decree  prohibits 
certain  acts  with  reference  to  export  trade.  Is  there  a  conflict  between  that 
and  the  express  policy  as  contained  in  the  Webb-Pomerene  Act? 

Mr.  Breed,  Well,  my  answer  to  that  would  be,  Mr.  Chairman,  that  we  have 
two  laws.  We  have  a  law  against  monopoly,  restraint  of  trade,  and  that  law 
lias  been  enforced  against  the  packers;  and  the  decree,  among  other  things, 
prohibits  them  from  doing  this  export  business.  And  the  reason  for  the  decree 
is  the  fact  that  by  doing  their  export  business  they  ai-e  enabled  to  violate  the 
statute  that  is  sought  to  be  enforced. 

Now.  another  statute,  su<ji  as  the  Webb  Act,  permitting  something,  does  not 
necessarily  permit  that  to  anybody  who  has  been  held  to  be  guilty  of  violating 
tiie  Sherman  antitrust  law. 

Fnrtheriiioi'e,  I  would  say  that  for  the  committee  to  act  on  this  subject, 
thinking  of  the  export  prohibition,  they  should  take  Into  consideration  that,  aa 
a  practical  matter,  tlie  prohibition  against  tlie  packers  doing  an  export  busi- 
ness amounts  to  nothing,  because  you  have  before  you  the  long  list  of  sub- 
sidiary companies  which  they  have  in  all  these  other  countries,  and  tlie  decree 
does  not  cover  any  of  those  foreign  corporations,  and  could  not;  and  you 
have  the  further  fact  that  Mr.  Campbell  himself,  who  had  a  contract  with 
Armour  &  Co.  of  the  United  States,  was  enabled  to  sell  to  Armour  &  Co. 
of  Iiondon  and  thus  carry  out  all  of  the  export  end  of  the  business  that  there 
was  a  demand  for.  So  that,  as  a  practical  matter,  there  is  nothing  to  that 
prohibition. 

On  the  other  hand,  as  an  Injury  to  the  public,  if  that  prohibition  were 
brought  to  the  court's  attention  for  modification,  I  think  Investigation  would 
disclose  the  fact  that  with  the  packers  out  of  these  lines  in  the  States,  and  with 
their  avowed  policy  always  to  buy  up  surpluses  and  sell  them  where  they  can — 
if  they  did  this  and  sold  them  in  foreign  markets  you  would  find  that  the  result 
would  be  an  injury  and  detriment  to  the  people  nf  the  United  States  through 
tbe  Increase  of  price  that  would  come  from  their  operating  In  these  foreign 
markets. 

Judge  Haineb.  In  other  words,  exports  would  be  detrimental  to  public  Inter- 
ests? 

Mr.  BxEEo.  No;  because  practical  export  is  not  prohibited. 
Mr.  Smith.  No  ;  exporting  would  be  used  in  connection  with  the  domestic 
business  to  make  their  domestic  business  Injurious  to  the  public  Interest.    Now, 
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tbe  Webb  Act  had  referenrc  solely  to  export,  and  it  intended  solely  to  allow 
thew  corporations  whose  sole  business  whh  exportlni;  to  have  an  opportunity 
to  compete  with  certain  cimihitiationH  In  Knicland  and  In  toreitn  countries, 
especially  to  enable  them  to  do  an  export  business.  Ttiat  was  what  n'e  had 
in  view  In  passing  that  act.  to  jiut  tliein  into  position  to  meet  the  situation  that 
confronted  them  abroad. 

The  Chaibuan.  You  say.  i^notor,  ttiat  it  was  intended  to  apply  to  those 
eunafced  solely  lu  export  business? 

Mr.  Smith.  That  was  what  we  had  in  view.  I  think  you  will  find  the  lan- 
guaue  restricts  it,  too.  1  tbiult  you  will  find  that  the  lanj^ua^  shows— t  realty 
think  the  Webb  Act  InteiitliHl  to  apply  only  to  companies  engaired  in  an  export 
business.  It  authorized  the  organization  of  special  corporations,  and  tti 
thene  st>eclul  corporations  engaged  In  an  export  business,  organized  under  that 
aft,  were  given  these  privileges.  And  there  are  terms  in  that  act  that  care- 
fully guard  against  their  handling  In  a. domestic  way  their  products  to  lessen 
conipetltion.  It  was  framed  to  meet  a  foreign  competition  where  our  domestic 
exporters  met  combinations. 

The  Chaibuan.  Is  there  anything  further,  Judge? 

Judge  Haineb.  No,  sir.    I  am  very  nmch  pleased  with  your  able  argument. 

The  CHiiHMAtj.  Tliat  was  all.  was  It,  Mr.  Breed? 

Air.  Bbbeu.  Ves. 

Judge  Hainer.  I  was  very  much  pleased  by  the  able  arguments  mnde  by 
counsel,  and  I  shall  be  able  to  read  your  briefs.  Do  not  thint  they  won't  be 
read,  because  we  are  going  to  read  every  line  and  every  authoritj-  that  you 

Mr.  Smith.  I  will  try  tO'Uight  to  correct  the  typographical  errors  of  iniue 
and  give  It  to  you.  - 

The  Chaibman.  Mr,  Breed,  \flien  do  you  think  .vour  brief  will  be  here? 

Mr.  Breed.  Monday. 

Tbe  Chairman.  Very  well.    TJils  closes  the  argument. 

(Thereupon,  at  7,15  o'clock  p.'m.  January  12,  1922.  the  arguments  of  counsel 
before  tbe  Interdepartmental  Committee  were  closed.) 


Uemobandum  or  Xatiokal  \V 


[Interdepartmental   Committee  appointed   by   the  Depai'tment  ot  Justice.    United    States 
of  America  v.  Swift  &  Co.  et  ai.l 
In  the  matler  of  an  application  to  the  .Attorney  General  to  apply  for  modiScalion  of 
the  decree  entered  in  the  above-entitled  action  on  February  27.  1920. 

This  mi'inorjindum  is  siibuiltiert  to  the  Interdepartmental  Committee  appointed 
by  the  Attorney  General  pursuant  to  the  letter  of  the  Department  of  Justice 
dated  October  12.  1921,  In  opposition  to  any  nioclllication  of  the  Consent  Decree 
In  the  above-entitled  action. 

In  this  letter  It  is  stated  that  a  request  has  been  made  by  other  interests  than 
the  defendants  In  the  action  to  the  Attorney  General  urging  a  modification  of 
the  Consent  Decree,  and  that  the  Attorney  General  lias  appointed  the  Interde- 
partmental Conunlttee  In  order  to  enable  hini  to  reach  a  proper  conclusion  uiH>n 
this  request. 


The  decree  here  involved  was  entered  In  the  Supreme  Court  of  the  District  of 
Columbia  on  February  27,  1920,  jn  an  action  brought  by  the  United  States  of 
America  against  Swift  &  Co.,  Armour  &  Co,,  Wilson  &  Co.,  Cudahy  Packing  Co.. 
and  Morris  &  Co.  There  were  Included  as  defendants  a  number  of  their  sub- 
^dlary  companies  and  the  principal  individuals  connected  with  their  com- 
panies. The  decree  wag  entered  by  the  court  upon  the  written  consent  of  all 
the  defendants.  It  generally  enjoined  the  defendants  from  entering  Into  any 
contract,  combination,  or  conspiracy  in  restraint  of  trade  and  from  Jointly  or 
severally  monopolizing  or  attempting  to  monopolize  trade  or  commerce.  The 
same  parties  had  been  under  practically  this  same  injunction  since  1905. 

II  further  specifically  provided  as  follows: 

1.  The  defendants  were  prohibited  from  owning  any  interest  in  any  public 
stockyard  company  or  stockyard  terminal  or  In  any  stockyard  market  Dew» 
paper  or  Journal, 
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2.  The  defendante  were  prohibited  from  permitting  any  other  person,  tirni, 
or  corporation  to  use  their  distributive  system,  except  that  they  were  permitted 
to  lease  their  refrigerator  cars  to  common  carriers  for  public  use. 

3.  The  defendants  were  proliiblted  from  engaging  in  any  way  in  the  manu- 
facturing, selling,  and  distributing,  except  as  common  carriers,  of  a  large  num- 
ber of  specified  food  products  commonly  known  as  "  unrelated  liueB  "  and  being 
the  class  of  food  products  generally  handled  by  whoiesuie  and  retail  grocers; 
and  the  individual  defendants  were  enjoined  from  owning  voting  stoolc  in  ex- 
cess of  50  per  cent  In  any  corporation,  except  c6n)mon  carriers  handling  a 
certain  iimited  number  of  such  unrelated  lines,  there  being  no  Umlt  as  to  the 
stock  ownership  of  the  individual  defendants  In  corporations  doing  business  in 
the  other  unrelated  lines. 

4.  The  defendants  were  prohibited  from  owning,  operating,  or  conducting 
retail  meat  markets. 

5.  The  defendants  were  enjoined  from  owning  any  capital  stock  in  public 
cold-storage  warehouses. 

6.  The  defendants  were 
as  common  carriers,  and  except  as  same  < 
products  which  they  were  permitted  to  sell. 

The  decree  directed  the  defendants  to  flle  within  90  days  plans  for  divest- 
ing themselves  of  the  stockyards,  stockyant  market  newspapers,  and  to  dispose 
of  such  Interests  and  also  their  ownership  In  public  cold-storage  warehouses 
and  retail  meat  markets  within  nine  monUis.  and  to  discontinue  the  handling 
of  unrelated  products  within  two  years.  All  such  sales,  transfers,  and  other 
disposition  made  of  defendants'  interests  were  to  be  submitted  to  the  court  for 
approval.  The  court  records  do  not  disclose  that  any  plana  for  the  disposal 
of  defendants'  interests  in  the  unrelated  lines  have  been  submitted  as  yet  to 
the  court. 

Tlie  decree  was  entered  upon  petition  of  the  United  States  of  America 
by  the  Attorney  General  and  the  answers  of  the  defendants.  In  the  petition 
it  was  charged  that  by  unlawful  means  the  defendants  "have  attempted  to 
dominate,  control,  and  monopolize  a  very  great  proportion  of  the  food  supply 
of  the  nation  and  have  thereby  built  up  an  unlawful  monopoly  and  control 
over  divers  and  sundry  products  and  commodities  herein  referred  to  and 
which  are  necessary  to  the  life,  health  and  welfare  of  the  people  of  the 
United  States." 

The  defendants  in  their  answers  denied  that  they  had  been  guilty  of  violat- 
ing the  law  as  charged  in  the  petition,  but  they  all  consented  in  writing  to 
the  entEy  of  the  decree  in  the  exact  form  in  which  it  was  entered. 

ENFOBCBUBNT    OF    DECBEE. 

The  prohibitions  contained  in  the  consent  decree  with  regard  to  the  han- 
dling of  unrelated  tines  do  not  take  effect  until  February  27,  1922.  Although 
It  was  undoubtedly  Intended  that  immediately  after  tlie  entry  of  the  decree 
the  Big  Five  Packers  should  commence  to  discontinue  the  handling  of  these 
lines  and  should  as  rapidly  as  possible  give  them  up,  the  record  contains  no 
evidence  as  to  what  progress  has  been  made.  It  does  appear  that  they  are 
still  handling  some  of  these  lines.  (Rec,  p.  1172.)  Furthermore,  the  defend- 
ants In  the  court  proceeding  have  not  submitted  for  the  approval  of  the  Su- 
preme Court  of  the  District  of  Columbia  any  plane  for  the  disposition  of  their 
Interests  in  corporations  handling  the  unrelated  itema. 

BSTBST   OF   PBCffOSBD    MODIKOATION. 

There  Is  no  statement  In  the  record  as  to  the  extent  of  the  modlflcation  orig- 
inally under  consideration,  but  a  tetter  of  the  Department  of  Justice,  dated 
August  30,  1921.  states  as  follows: 

"  The  proposed  modification  would  entirely  eliminate  paragraphs  third, 
fourth,  fifth,  and  twelfth  of  such  decree  and  the  parts  of  paragraphs  eighth, 
fourteenth,  sixteenth,  and  seventeenth  of  such  decree  referring  to  the  un- 
related commodities  mentioned  in  paragraphs  fourth  and  fifth  and  would  set 
aside  and  annul  the  orders.  Injunctions,  and  prohibitions  contained  In  the 
parts  so  eliminated."  * 

This  modiflcatlon  would  entirely  strike  out  from  the  decree  all  of  the  restric- 
tions therein  contained  with  regard  to  the  handling  of  tiurelated  lines  by  the 
defendants  and  the  ownership  by  the  defendants  of  stock  in  companies  handliag 
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PACKEia     DO     NOT     ASK     UODIFICATIOM. 

The  chairman  of  the  Intenlepartmental  Couiiiilttee  Htatfd  at  ilit-  oi>enlii)[  u( 
(his  proceediDg  (page  7)  : 

"  I  will  Htate,  gentlemen,  that  the  request  for  a  modiflcatlon  of  this  decree 
originated  about  May,  1920.  No  one  claiming  or  pretencllng  to  represent  any 
o[  the  dpfendent  packing  companies  made  any  nucli  request  for  roodincatlon." 

Henc«.  If  action  [s  taken  toward  modification  of  the  decree  it  must  tie  at  tbe 
InatQiit-e  of  the  Governnieut  itself  through  the  Deportment  of  Justice,  whicli 
flied  the  petition  orlginaily  upon  which  the  decree  is  based  and  which  is  the 
party  plaintiff. 

It  Is  submitted  that  this  would  be  a  most  unusual  proceeding  and  migbt 
develop  a  situation  iu  which  the  defendant  meat  packers  who.  according  to 
the  representation  of  the  Attorney  Generul,  have  not  sought  a  modification  of 
the  decree,  would  themselves  oppose  modification  or  refuse  to  consent,  Id 
which  case  the  Court  would  be  powerless  to  act. 

Certainly  there  is  no  power  in  the  Government  to  compel  the  meat  packers 
to  expand  their  huBlneSB  into  new  fields  If  Chey  do  not  elect  to  do  so. 

It  ^ould  be  noted  that  Vernon  Campbell,  the  one  person  responsible  for  the 
agitation  in  favor  of  modiflcation  of  this  decree,  believes  (Rec,  pp.  2622. 
26T6)  that  the  entire  decree  should  be  wiped  out. 

OOVEBNMENT'S    reason     rOB    INCLUHINO    FBOHIBITION     WITH    BEOABD    TO    THE    VS- 


In  view  of  the  proiwsed  elimination  of  the  prohibition  with  regard  to  the 
unrelated  lines,  it  might  be  well  to  note  the  basis  as  laid  In  the  petition  of  the    ' 
Attorney  General  for  that  part  of  the  decree,  as  it  sets  forth  the  g^ieral 
situation  with  regard  to  the  packers'  Invasion  of  these  lines  and  the  reanlt  of 
such  invasion.    The  petition  in  this  respect  charged : 

Control  of  substitute  foods. — Having  eliminated  competition  in  tbe  meat 
products,  the  defendants  next  took  cognizance  of  the  competition  whlcli  might 
be  expected  from  what  we  here  refer  to  as  substitute  foods.  Their  experi- 
ence had  taught  them  that  if  meat  prices  adviincetl  out  of  proportion  to  thin 
of  other  substitute  fooda,  the  consumlne  pnhlic  manifested  a  tendency  to  turn 
to  such  substitutes.  To  prevent  this,  the  defendants  set  about  controlling  the 
Nation's  supplies  of  fish,  v^cetablea  (either  fresh  or  canned),  fruits,  cereals. 
milk,  poultry,  butter,  ^gs,  cheese,  and  other  substitute  foods  ortiinarih 
handled  by  wholesale  grocers  or  produce  dealers.  To  accomplish  this  purpose 
the  defendants  availed  themselves  of  the  advantages  afforded  by  the  refriger- 
ator cars,  route  cars,  anto  trucks,  branch  houses,  and  storage  warebouses 
owned  or  controlled  by  them.  These  facilities  Intended  primarily  for  tJie  sale 
of  meats  were  employed  with  comparatively  no  Increase  of  overhead  in  the 
distribution  of  the  substitute  foods  and  unrelated  commodities.  The  de- 
fendants were  enabled  thereby  to  reach  remote  spots.  This  advantage  was 
also  employed  temporarily  to  fix  prices  bo  low  as  to  gradually  eliminate  com- 
petition. 

"These  attempts  to  monopolize  have  resulted  In  complete  control  in  manj 
of  the  substitute  food  lines.  They  have  made  sul)staiitial  headway  in  others. 
The  control  is  extensively  and  rapidly  Increasing.  New  fields  are  gradually  , 
being  invaded,  and  unless  prevented  by  a  decree  of  this  court  the  defendants 
will  within  the  compass  of  a  few  years  control  the  quantity  and  price  of  eacH 
article  of  food  found  on  the  American  table." 

EVENTS  I.EADINa  XTP  TO  ACTION  BY  DEPABTMBNT  OF  JUSTICE  AND  ENTKT  OF   CONSENT 

Since  the  enactment  of  the  Sherman  Act  in  1800  the  leading  members  of 
ttte  meat'packlng  industry  have  been  the  subject  of  repeated  investigations  on 
ttie  ground  that  they  were  violating  the  statute  and  were  engaging  in  com- 
binntiOns  and  conspiracies  In  restraint  of  trade  and  in  the  furtherance  of  the 
«8tsblishment  of  montHwlIes. 

The  first  public  investigation  of  this  character  was  made  by  the  committee,   i 
known  as  the  Ve«t  Committee  of  the  Senate  In  1890.  which  after  an  investl^a-   I 
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tion  of  two  years  reported  that  the  large  pockera  were  comblnlDg  In  restraint 
of  trade.  Aa  Is  well  known,  this  wag  but  the  first  of  many  liiTeBtigatlons  of 
the  National  Oovemment  carried  on  by  congressional  cotnmlttees,  by  agenGiea 
of  Federal,  State,  and  mnnldpal  guTemments,  and  by  the  Department  of 
Justice. 

Id  1903  an  Injunction  was  Issued  against  tbe  defendants  by  the  United 
Statea  Circuit  Court  and  afltrmetl  by  the  United  Stfltse  Siiprpmc  <'mirt  in  ISO.") 
with  provisions  enjoining  the  continuance  of  defendants'  combinations  and 
conspiracies  In  restraint  of  trade  and  nionopoIiBtic  tendencies,  but  notwith- 
standing such  Injunction  Oie  monopolistic  growth  with  control  Of  prices  and 
elimination  of  competition  has  continued  until  to-day  tlie  Big  Five  packers 
dominate  and  control  the  meat-packing  Industry,  which  Is  the  largest  in  the 
United  States,  ttie  1920  cenaos  fixing  Oie  amount  of  its  business  at  $3,714,340,-  . 
000.     (Record,  p.  799.) 

For  many  years  the  large  packers  confined  themselves  to  the  handling 
of  meat  products  and  to  the  by-products  of  the  industry,  but  shortly  before, 
or  about  the  time  of  the  Great  War,  the  Big  Five  meat  packers  commenced 
the  handling  of  lines  Ot  food  products  which  were  in  no  way  connected  with 
the  meat  industry.  The  business  of  the  Big  Five  packers  In  these  unrelated 
lines  Increased  very  rapidly  durj.Dg  the  war  periods  and  was  the  source  of 
much  public  complaint.  About  this  time  public  opinion  became  aroused  against 
the  Big  Five  packers  and  It  was  openly  claimed  that  they  were  not  handling 
the  meat  industry  to  the  welfare  of  the  public  and  were  guilty  of  violations 
of  not  only  the  Sherman  Act  tiut  also  the  Federal  Trade  Commission  Act  and 
the  Clayton  Act.  (Report  of  Federal  Trade  Commission  on  Meat-Packing  In- 
dustry, testimooy  Walter  T.  Emrand.  pp.  2143-2656.) 

FBDEBAt    TAADE    COHUISSION    INVXS'nOA.TIOtT,    lOlT-lS. 

The  situation  was  brought  to  a  head  by  a  letter  of  the  President  of  the 
United  States,  dated  February  7,  1917,  to  the  Federal  Trade  Commission,  in 
which  he  said  that  It  had  been  charged  before  congressional  committees  and 
elsewhere  that  the  course  of  trade  In  food  products  was  being  restricted  and 
controlled  by  artificial  ^d  illegal  means,  and  that  he  therefore  directed  the 
commission  "  to  investigate  and  report  the  facts  relating  to  the  production, 
ownership,  manufacture,  storage,  and  distribution  of  foodstuffs  and  the 
products  or  by-products  arising  from  or  in  connection  with  their  preparation 
and  manufacture:  to  also  ascertain  the  facts  relating  to  any  violation  of  the 
antitrust  law." 

In  this  letter  particular  attention  was  directed  to  the  fact  that  In  the  casfe 
of  meats  production  had  not  kept  pace  with  the  increasing  population. 

Immediately  on  re<?elpt  of  this  letter  the  Federal  Trade  Commission  com- 
menced its  lnvt«tigation,  which  continued  for  over  a  year  and  a  half,  the 
summary  report  being  made  July  3,  1918,  and  deta.iled  reports  being  made 
later. 

The  following  salient  facts  with  respect  to  the  operations  of  the  five  packers 
were  found ; 

"  It  appears  that  five  great  packing  concerns  of  the  country — Swift,  Armour, 
Morris,  Cudahy,  and  Wilson— have  attained  such  a  dominant  position  that 
they  control  at  will  the  market  In  which  they  tmy  their  supplies,  the  market 
in  which  tbey  sell  their  products,  and  hold  the  fortunes  of  their  competitors 
in  their  hands."      (Summary  report,  p.  3.) 

"  We  have  found  that  it  Is  not  so  much  the  means  of  production  and  prepara- 
tion, nor  the  sheer  momentum  of  great  wealth,  but  the  advantage  which  is 
obtained  through  a  monopolistic  control  of  the  market  places  end  means  of 
transportation  and  distribution."     (Summary  report,  p.  4.) 

"  The  producer  of  live  stock  Is  at  the  mercy  of  these  five  companies  because 
they  control  the  market  and  the  marketing  facilities  and.  to  some  extent,  the 
rollii^  stock  which  transports  the  product  to  the  market."  (Summary  report, 
p.  4.) 

■'  The  competitors  of  these  five  concerns  are  at  their  mercy  because  of  the 
control  of  the  marlEet  places,  storage  facilities,  and  tiie  refrigerator  cars  for 
distribution."     (Summary  report,  p.  4.) 

"  The  CDDsnmer  of  meat  products  is  at  the  mercy  of  these  five  because  both 
producer  and  competitor  are  helpless  to  brii«  relief.'     (Summary  report,  p.  4.) 
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"  Five  corpora lloD»— Armour  &  Co.,  Swtft  A  Co..  Morris  A  Co.,  Wilson  &  Co. 
(Inc.),  and  the  Cudahy  Packing  Co.,  hereafter  referred  to  as  the  '  Big  Five  '  or 
■  tbe  packers,'  together  with  their  subsidiaries  aud  aiBllated  companies — not 
only  hare  a  monopolistic  control  over  the  American  meat  Industry  but  liave 
secured  control,  similar  in  purpotx;  If  not  yet  in  extent,  over  the  principal  sub- 
stitutes for  meat,  such  as  e^s,  cheeae,  and  vegetable-olt  products,  and  are 
rapidly  extending  their  power  to  cover  flsli  and  nearly  every  kind  of  foodatuff." 
(Summary  report,  p.  9.) 

"The  monopolistic  position  of  the  Big  Five  Is  based  not  only  upon  the  large 
proportion  of  the  meat  business  which  they  handle,  ranging  from  61  to  8G  per 
cent  in  the  principal  lines,  but  prinrariiy  upon  their  ownership,  B^>arately  or 
Jointly,  of  stockyards,  cor  lines,  cold-storage  plants,  branch  houses,  aud  the  other 
eBsentlal  facilities  for  the  distribution  of  perishable  foods."  (Summary  re- 
port, p.  fl.) 

"  The  control  of  these  Ave  great  corporations,  furthermore,  resta  In  the  bands 
of  a  small  group  of  Individuals,  namely,  J.  Ogden  Armour,  the  Swift  brothers, 
the  Morris  brothers,  Thomas  B.  Wilson  (acting  under  the  veto  of  a  amall  group 
of  bankers),  and  the  Codahya"     (Summary  report,  p.  8.) 

"The  combination  among  the  Big  Five  is  not  a  casiwl  agreement  brought 
about  by  Indirect  and  obscure  methods,  but  a  deBnite  and  positive  conspiracy 
for  the  purpose  of  regulating  purchases  of  live  stock  and  controlling  the  price 
of  meat,  the  terms  of  the  conspiracy  being  found  In  certain  documents  which  arc 
in  our  xtosseeslon."     (Summary  report,  p.  10.) 

"  The  power  of  the  Big  Five  In  the  United  States  has  been  and  is  being  un- 
fairly and  ill^ally  used  to  manipulate  live-stock  markets,  restrict  Interstate  and 
.  international  supplies  of  foods,  control  the  prices  of  dressed  meats  and  other 
foods,  defraud  both  the  producer  of  food  and  consumer's,  cruah  effective  compe- 
tition, secure  special  privileges  from  railroads,  stockyard  companies,  and  mu- 
nicipalities, and  profiteer."     (Summary  report,  p.  fl.) 

"  The  most  satisfactory  single  Index  of  the  proportion  of  the  meat  Industry 
controlled  by  the  Big  Five  is  the  tact  that  they  kill,  in  round  figures.  70  per 
cent  of  the  live  stock  slaughtered  by  all  packers  and  butchers  engaged  in  inter- 
state connnerce.  In  1916  the  Big  Five's  percentage  of  the  interstate  slaughter, 
InclndlnR  subsidiary  and  aillilated  companies,  was  as  follows:  Cattle,  82.2; 
calves,  76.6;  hogs,  615;  sheep  and  lambs,  86.4,"     (Summary  report,  p.  11.) 

"  The  business  of  the  packing  companies  originally  was  limited  to  the 
slaughter  of  live  stock  end  the  distribution  of  meat  and  animal  products  and 
by-products.  Now,  however,  they  are  rapidly  extmdlng  their  control  over  all 
possible  substitutes  for  meat— fish,  poultry,  eggs,  milk,  butter,  cheese,  and  nil 
kinds  of  vegetable-oil  produels,  and  have  secured  strategic  points  of  collection, 
'   preparation,  and  distribution  of  these  products."     (Summary  report,  p.  13.) 

"  These  strategic  positions,  which  serve  not  only  to  protect  the  controls  which 
the  big  packers  have  already  acquired,  but  to  insure  their  easy  ccMiquest  of  new 
fields,  are; 

"  Stockyards,  with  their  collateral  institutions,  such  as  terminal  roads,  cattle- 
loan  banks,  and  market  papers. 

"  Private  refrigerator  car  lines  for  the  tran^ortation  of  all  hinds  of  perish- 
able foods. 

"  Cold-storage  plants  for  the  preservation  of  perishable  foods. 

"  Branch-house  system  of  wholesale  distribution. 

"Banks  and  real  estate."     (Summary  report,  p.  15.) 

"  The  purpose  of  this  combination,  which  for  more  than  a  generation  has 
defied  the  law  and  escaped  adequate  punishments,  are  Bufllciently  clear  from 
tbe  history  of  the  conspiracy  and  from  the  numerous  documents  already  pre- 
sented, namely : 

"  To  monopolize  and  divide  among  the  several  Interests  the  diatrlbatlon  of 
the  food  supply  not  only  of  tbe  United  States,  but  of  all  countries  which  pro- 
duce a  food  surplus  and,  as  a  result  of  this  monopolistic  position. 

"  To  extort  excessive  profits  from  the  people  not  only  of  the  United  States. 
but  of  a  large  part  of  the  world."    (Summary  report,  p.  40.) 

This  report  and  all  of  the  evidence  and  documents  collected  by  the  Federal 
Trade  Commission  as  a  result  of  its  long  investigation  were  before  the  De- 
partment of  Justice  when  It  brought  the  eqnity  action  In  tha  Supreme  Court 
of  the  District  of  Columbia  and  agreed  to  accept  the  consent  decree  Altered 
February  27,  1820. 
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CONOSESSIOKAI.   INVESTIQATIONB,    1^18-1921, 


Wbile  tlie  Federal  Trade  CommlssioD  wae  carrytag  on  iCa  Investigation  at 
the  meat  iudastry,  there  were  also  being  conducted  congressional  lavestigatlona  - 

in  connection  with  various  bills  wliicli  bad  been  introduced  in  Congress  lor  tlie 
regulation  of  Uie  packers.  These  investlgatioiia  developed  many  of  the  same 
facta  wMch  were  found  by  the  Federal  Trade  Commission  to  exist-  Such  lur- 
vestigations  finally  resulted  In  the  paasage  of  the  packers'  control  bill,  which 
became  a  law  August  15,  1921. 

The  passage  of  tills  bill  shows  that  the  legislative  branch  of  our  QovcmmenL 
recognized  the  monopoly  which  the  Big  Five  packers  had  already  (Stained  in 
live  stock,  meats,  dairy  products,  and  e^s  and  the  menace  of  such  monopoly, 
und  determined  that  theii  operations  must  be  regulated  and  controlled  In  those 
lines,  it  In  no  sense  indicates  that  Congress  approves  of  packer  monopoly 
or  control  of  other  [ood  products  or  had  any  intention  of  exempting  the'pack- 
ers  from  the  proviaions  of  the  Sherman  law  and  Clayton  Act  prohibiting  con- 
spiracy, restraint  of  trade,  monopoly,  or  Intent  to  monopolize. 

INVESai01.TI0K8  BT  THC  DEPABXUBHT  OF  JXTaTIGE,  IBIS. 

In  March,  1919,  that  department  commenced  an  exhaustive  examination  at 
the  records  of  these  other  Investigations  and  also  of  many  facts  which  bad  been 
developed  by  its  own  Bureau  of  Investigation,  After  a  most  careful  and  paiD»- 
taklng  inquiry  the  decision  was  reached  that  the  evidence  Justified  the  Gov- 
ernment in  proceeding  against  the  Big  Five  packers  for  violation  of  the  Sherman 
Act,  and  it  was  decided  to  carry  on  the  Investigation  before  a  Federal  grand 
jury  with  a  view  to  determining  whether  to  proceed  by  indictment  or  by  eqnlly 
action.  Accordingly,  tn  September,  1918,  bearings  were  commenced  before  a 
Federal  grand  inry  in  Chicago  and  continued  until  the  end  of  October,  when  a 
siniilar  proceeding  was  commenced  before  the  grand  jury  in  New  York. 

At  this  point  it  is  well  to  call  attention  to  the  definite  statements  of  Attorney- 
General  Palmer  that  while  he  had  not  determined  whether  to  prosecute  ttw 
packers  criminally  or  civilly,  he  and  bis  assistants  had  determined  tliat  the 
Big  Five  meat  packers  bad  vit^ted  the  law,  and  there  remained  undetermined 
only  the  procedure  to  be  adopted.  We  quote  from  the  Attorney  General's  testi- 
mony before  the  Senate  Committee  on  Agriculture  and  Forestrj-,  as  follows; 

"  I  think  they  bad  violated  the  Sherman  antitrust  law ;  that  is  both  a  criminal 
and  a  civil  statute.  Senator."    (Hearing  on  S.  2199  and  S.  2202,  pt.  4,  p.  47.) 

And  before  the  House  committee: 

"  Mr.  VoioT.  General,  you  said  that  your  special  assistants,  Morrison,  Pagan, 
and  Kresel,  acting  independently,  bad  arrived  at  the  same  conclusion  pri- 
marily on  the  evidence  which  was  submitted.  Are  you  at  liberty  to  state 
whether  these  gentlemen  recommended  a  criminal  prosecution  against  the 
packers? 

"Attorney  General  Paluxk.  Tliey  recommended  that  action  be  taken  under 
the  Sherman  antitrust  law  against  the  packers ;  leaving  It  to  tbe  Attorney  Gen- 
eral to  decide  whether  it  should  be  on  the  criminal  or  on  the  equity  side  of  the 
court.  They  may  possibly  have  advised  criminal  proceedings."  (Hearing  on 
Meat  Packer  legislation,  pt.  31,  pp,  2327-2328.J 


While  the  hearings  wei'e  being  held  by  the  Grand  Jury,  fli-st  in  Chicago  and 
tben  In  New  York,  duly  accredited  represeuratives  of  the  Big  Five  packers 
came  to  Washington  and  entered  Into  an  agreement  whereby  it  was  agreed 
that  an  action  should  be  brought  In  equity  against  the  packers  and  the  consent 
decree  entered  Into.  (Hearings  before  House  Committee  on  Agriculture,  pt.  81, 
pp.  2311-2312;  hearings  before  Senate  committee,  pt.  4,  p.  37.)  This  agreement 
was  publicly  announced  on  or  about  December  18,  1919,  and  pursuant  thereto 
the  decree  was  entered  February  27,  1920,  and  immediately  the  meat  packers 
began  to  use  the  decree  to  their  own  advantage. 

CIVU,   AND    CaiUINAI,   PBOSECUTIONS    E«Dia>   BY    THE    CONSENT   OECBEE. 

By  this  means  they  temporarily,  at  least,  disposed  of  a  determined  proae- 
cutlou,  either  criminally  or  civilly,  based  on  evidence  gathered  by  a  broader, 
more  far-reaching  Investigation  than  the  Government  bad  ever  before  under- 
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taken  against  tlie  meat  packers,  or  any  otber  inoaopoly,  since  the  passuge  ol 
the  Sherman  Act  in  1890. 

The  chairman  of  ihe  Inter^partmentat  committee,  as  above  stated,  has 
taken  pains  to  state  upon  the  record  that  no  criminal  prosecution  was  peitdliig 
against  the  Big  Five  packers  at  the  time  when  the  consent  decree  was  entered, 
altbougb  BB  we  have  shown,  the  Attorney  0«ieral  and  his  asslstaDts  wer« 
convinced  that  the  meat  packers  had  violated  th«  law  bnt  had  not  yet  decided 
as  to  whether  this  unlawful  combination  should  be  prosecuted  criminally  or 
dvUly,  By  their  agreement  to  the  consent  decree  the  meat  packers  secured 
the  abandonment  of  their  prosecntlon. 

It  Is  true  that  no  express  agreement  to  this  efTect  was  made.  In  the  hearings 
before  the  congressional  committees  It  was  stated  by  the  Attorney  Gcmeral 
that  but  for  the  possibility  of  prosecution  no  consent  decree  would  have  been 
possible  and  that  in  view  of  the  meet  packers  having  consented  to  the  decree, 
he  would  not  prosecute  them  criminally.  Before  the  House  Committee  on 
Agriculture  the  queatlon  was  asked  by  Mr.  Voigc : 

"  If  there  had  not  been  this  grand  jury  invesHttatlon  and  tbe  possibility 
of  prosecution  by  your  department  In  tbelr  minds,  you  do  not  think  the; 
would  have  consented  to  ttaU  decree,  do  yon? 

-  "Attorney  Oeoeral  Paluek.  If  they  had  thought  I  was  not  going  to  do  any- 
ttiing  about  It,  they  would  not  have  bothered  to  CDine  and  see  me.  They  got  the 
notion  I  was  going  through,  and  they  were  right,"  (Hearing  befon  Honae 
<k)mmittee  on  Agriculture,  pt.  31,  p.  2329.) 

Before  the  Senate  conimlttet^  the  Attorney  General  was  asked  by  Setiatur 
Norris  r 

"  Under  your  settlement,  while  you  have  made  no  agreement,  of  course,  yoo 
do  Dot  ^cpect  to  proceed  against  them  criminally  for  that  violation,  do  you! 

"Attobhet  Qimeru.  This  is  the  first  time  I  have  ever  announced  It,  but  I 
do  not  expect  to  proceed  against  than  criminally."  (Hearing  before  Senate 
Committee  on  Agriculture  and  Forestry,  8.  2199  and  8.  2202,  pL  4,  p.  47.) 

It  Is  clear,  therefore,  that  up  to  date  the  consent  decree  has  secnml  the 
packers  a  temporary  Immunity  from  Federal  prosecution  for  violations  of  law 
committed  prior  to  the  entry  of  the  consent  decree. 

If  the  decree  E^ould  be  now  modlQed  and  an  attonpt  should  &e  made  to 
bring  criminal  prosecution  for  such  violations.  It  \rlll  doubtless  be  found  thai 
the  statute  of  limitations  has  granted  permanoit  ImmuJolty. 

PACKKBS'    CORTBOL    T.Xei8Li.TroR    HOMtBD   BKOAOaX    OV    DBCBBB. 

Aa  has  already  been  stated,  while  these  invest Igations  were  b^Dg  earried 
on  by  the  Federal  Trade  Commission  and  the  Dqtartment  of  Justice,  Oongress 
was  also  considering  the  enactment  of  leetslatlon  regulating  and  cmitzoilUis 
the  meat  padcers. 

A  number  of  these  bills  had  been  Introduced  containing  provialoDS  r^n- 
lattng  the  handling  of  products  other  Ulan  those  connected  with  the  meat 
Industry  by  the  packers  and  also  prohibiting  the  handling  of  such  unrtiated 
Items  to  such  an  extent  as  to  lessen  competition  or  create  monopoly.  (See  S. 
2202,  by  Mr.  Kenyon  ;  S.  2202,  substitute  by  Mr.  Moses :  S.  3944,  by  Mr.  Groniu : 
8.  3944,  substitute  by  Mr.  Sterling:  S.  2199,  by  Mr.  Kendrlck;  S.  5288,  by  Mr. 
Smith  ;  H.  R,  6492,  by  Mr,  Anderson ;  and  H.  R.  7001,  by  Mr,  Jones. ) 

These  provisions  are  not  contained  In  the  bill  as  finally  enacted  Into  law  oo 
August  15,  1921.  and  an  examination  of  the  records  of  the  debates  on  this 
legislation  and  of  the  committee's  reports  will  show  that  the  reason  for  such 
elimination  was  the  fact  urged  by  the  meat  packers  that  they  had,  pursuant  to 
the  terms  of  the  consent  decree,  agreed  to  abandon  entirely  the  handling  of 
unrelated  items.  (See  report  and  statement  of  conference  committee  In  Con- 
gressional Record,  August  2,  1921,  pp.  4896-*898 ;  r^wrt  of  House  Committee  on 
Agriculture  re  Senate  bill  3944,  on  February  5, 1921,  and  debates  generally.) 

Except  for  the  existence  of  the  consent  decree  It  Is  reasonable  to  conclude  that 
a  provision  would  have  been  made  In  the  control  bill  limiting  the  handling  by 
the  meat  packera  of  unrelated  products.  The  hearings  oo  the  bill  almwed 
an  almost  unanimous  sentiment  that  the  packers  should  not  be  allowed  to 
invade  the  unrelated  lines.  For  example,  Mr.  At&eson,  representing  the 
National  Grange  testified : 

'*  It  Is  my  Judgment  that  the  packers  should  be  restrained  from  mgaging  in 
any  unrdated  businesses  to  meat  prodnctlOB  In  order  that  ottier  men  and 
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otber  enterprises  may  live  and  flourlsli,  even  if  Uila  service  costs  more  Uian  Uie 
packers  had  a  monopoly  of  tlie  whole  business.  It  is  a  protection  to  the  public 
for  it  to  draw  itfl  supply,  whether  food  or  otherwise,  from  more  hands  than 
one,  or  that  their  Hupply  should  not  be  controlled  under  one  direction."  (Hear- 
ing, pt.  4,  p.  241.) 

Also  in  Part  30,  page  2306,  tlie  following  resolution  adopted  by  the  Ameri- 
can Federation  of  Labor  appears: 

"  Retolved,  That  the  American  Federation  of  Labor  support  the  Federal 
Trade  Cotnmisalou  in  its  efforts  to  secure  remedial  le^lation  in  the  meat-pack- 
ing Industry.  That  the  American  Federation  of  Labor  especially  call  the  at- 
tentlMi  of  Congress  to  the  eTtenelon  of  the  control  of  the  meat  packers  over 
the  pr^aratlon  and  sale  of  unrelated  food  products,  which  has  proceeded  so 
rapidly  in  recent  years  that  the  absolute  control  of  food  of  the  Nation  la  pass- 
ing into  the  hands  of  the  Ave  packers  while  the  legitimate  manufacturers  and 
distributors  of  food  pioducte  other  than  meat  are  in  danger  of  destruction. 
That  copies  of  these  resolutions  be  sent  to  all  the  members  of  the  Senate  and 
House  Interstate  and  Foreign  Commerce  and  Agricultural  Committees." 

Letters  were  written  to  the  committees  considering  these  bills  by  two 
present  members  of  the  Cabinet,  by  Secretary  Hoover  and  Secretary  We^s. 
approving  these  limltatlona  upon  the  extension  of  the  meat  packers'  business. 
Secretary  Weeks  wrote  in  part : 

'■  It  would  be  untblnkable  and  certainly  unbearable  to  permit  a  half  dozen 
men  or  a  half  dozen  firms  to  obtain  control  of  the. food  supply  of  this  country, 
even  assuming  that  it  would  on  the  whole  be  eSiclentty  managed.  Undoubtedly 
the  packers  will  contend — and  the  contention  has  a  great  deal  of  merit — that 
having  such  distribution  facilities  for  their  meat  products,  those  facilities 
should  be  wm-ked  to  their  full  capacity  to  get  the  highest  efficiency  and  a  re~, 
suiting  lower  cost,  and  that  for  that  reason  they  should  go  Into  the  manu-' 
factuie  and  distribution  of  otber  products  than  meat.  But  there  is  grave  danger 
of  trouble  resulting  from  such  a  monopolj'  which  is  too  great  to  warrant  its 
being  pwmltted  even  if  there  la  a  iessraing  of  efficiency  aa  a  result 

"  If  you  could  work  out  a  aolutlon  of  this  difBculty  which  would  divorce 
the  packers  from  handling  of  any  food  products  not  related  to  the  legltimiate 
packing  industry,  my  impression  Is  that  you  would  leave  tjiat  part  of  tlie 
high  corft  of  living  problem  in  the  best  poeatbie  shape," 

The  packers-control  legislation  was  finally  passed  after  the  consent  decree 
had  been  an  establi^ed  fact  for  a  year  and  a  half.  It  was  framed  upon  the 
assumption  that  this  couct  decree  formally  consented  to  by  the  big  meat  pack- 
ers settled  the  question  of  the  further  extension  of  their  monopoly  into  unrelated 
lines  and  r«idered  legislative  action  unnecessary. 

The  learned  r^reaentativo  of  the  D«»artment  of  Agriculture  sitting  upon 
this  committee  has  intimated  that  it  is  his  opinion  that  the  terms  of  the  patters- 
control  legislation  are  sufficiently  broad  to  permit  the  Department  of  Agricul- 
ture to  regulate  the  handling  of  unrelated  items  by  the  meat  packers.  We  be- 
lieve that  on  mature  consideration  be  and  the  other  members  of  the  committee 
will  reach  the 'conclusion  that  such  Is  not  the  case.  In  any  event,  It  would  be 
most  difficult  to  enforce  any  order  against  the  meat  packers  covering  their  , 
dealings  in  these  outside  food  products  under  the  indefinite  terms  of  this  act. 

On  this  point  It  is  true  that  section  202  of  the  act  makes  unlawful  unfair 
practices,  giving  o£  preferential  prices,  creating  monopolies,  or  conspiring  in 
restraint  of  trade  with  regard  to  "  any  article  in  commerce."  But  paragraph 
(ft)  of  section  2  specifically  provides  that  for  the  purpose  of  the  Act  an  article 
shall  be  considered  to  be  an  article  In  commerce  If  It  Is  part  of  that  current  of 
commerce  usual  In  the  live-atoek  and  meat-packing  industries,  whereby  live 
stock,  meats,  meat  food  products,  live-stock  products,  dairy  products,  poultry, 
poultry  products,  or  eggs  are  sent  from  one  State  to  another.  It  is  quite  clear 
that  the  unrelated  Items  are  not  a  part  of  the  current  of  commeree  usual  In  the 
live-stock  industry,  and  this  is  recognieed  by  the  fact  that  it  is  deemed  neces- 
sary to  specifically  mention  dairy  products  and  eggs,  which  have  been  always 
handled  to  a  greater  extent  by  the  packers  than  have  the  unrelated  lines  which 
the  packers  have  commenced  handling  only  very  recottly. 

Moreover,  the  title  to  the  statute  reads:  "An  act  to  regnlate  interstate  and 
foreign  commerce  in  live  stock,  llve-itock  products,  dairy  products,  poultry, 
poultry  products,  and  eggs,  and  for  othw  purposes."  As  is  well  known,  the 
statute  is  confined  to  matters  contained  in  its  title,  and  in  their  Interpretation 
of  the  law  the  courts  would  be  most  reluctant  to  extend  the  scope  of  the  act 
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any  fnrther.    Tbls  is  particularly  so  in  tlie  case  of  n  criminal  Htslnte.  wtiere  a 
strict  construction  would  apply. 

Moreover,  the  elimination  from  the  proposed  legislation  of  the  provision  wtrh 
regard  to  the  unrelated  Hoes  shows  clearly  that  Congress  did  not  intend  to 
r^ulate  the  handling  of  same,  but  believed  that  the  consent  decree  finally 
settled  the  fact  that  such  lines  would  no  longer  be  handled  by  the  Big  Five 
packers. 

1NTEB8TATE   COHMEBCE   C0MMI8SI0W   DECISION    AFFECTED    BT    DECBEE. 


Prior  to  the  entry  of  the  consent  decree  the  National  Wholesale  Grocers'  Asso- 
riation  begirn  a  proceeding  before  the  Interstate  Commerce  Commission  against 
the  railroads  of  the  United  States  for  the  purpose  of  c^tainlDg  an  order  of 
the  commission  preventing  the  meat  packers  from  nslng  their  brine-tank  re- 
frigerator cars  for  the  transportation  of  nonjierishable  articles  not  requiring 
refrigeration. 

Tile  evidence  In  that  case  and  also  before  this  committee  (see  testimony  of 
W.  F.  Bode  and  Clifford  Thome)  abows  that  It  has  heen  the  recent  practice  ot 
tbe  meat  packers  to  put  the  unrelated  food  products  not  requiring  refrigemtlOD 
Into  their  refrigerator  cars  with  fresh  meat  rrodncts,  with  the  result  that  the 
meat  puckers  were  able  to  obtain  a  considerably  lower  minimum  car  freight 
rate  and  alao  a  much  more  expeditious  delivery  system.  (Record,  pp.  826,  844. 
9S2-965.) 

It  needs  no  argument  to  show  that  the  merchant  who  can  always  promise 
twth  a  prompt  and  a  certain  delivery  has  a  great  advantage  over  bis  com- 
petitor. This  the  meat  packers  were  and  ore  able  to  do.  with  their  priratei; 
pwned  refrigerator  cars.  It  has  been  found  In  the  investlRations  of  congre!>- 
slonal  committees,  the  Federal  Trade  Commission  and  tbe  Depattment  of 
jnstica  above  referred  to,  that  It  was  this  preferential  service  which  larg^ 
enabled  them  to  acquire  a  practical  monopoly  over  competitors  in  the  m«ii 
business,  and  they  were  using  the  same  special  facilities  with  far  greater  rifeci 
to  Increase  their  business  In  the  unrelated  lines  at  the  expense  of  their  less- 
favored  competitors.  For  tbls  reason  paragraph  3  (now  proposed  to  be  elimi- 
nated by  modification)  was  Inserted  in  the  decree,  providing  that  the  packers 
should  not  use  their  distributive  system  for  tbe  transporting  of  the  unrelated 
commodities  either  by  themselves  or  by  their  controlled  companies,  except  in  s" 
&r  as  they  might  lease  their  refrigerator  cars  for  service  as  common  carriers 
open  to  the  nse  of  the  mtire  pnbllc. 

While  testimony  was  being  taken  in  the  Interstate  Commerce  Oommfssioo 
case  the  consent  decree  was  entered,  and  thereupon  the  attorneys  for  the  meat 
packers  immediately  lntroduce<i  the  decree  in  evidence,  and  urged  that  because 
of  tbe  entry  of  the  decree  there  was  no  longer  any  reason  for  carrying  on  that 
proceeding, 

The  principal  causes  of  complaint  In  these  proceedings  originally  brougbt  by 
tbe  National  Wholesale  Grocers'  Association  and  the  Southern  Wholesale 
Grocers'  Association  were  settled  by  the  packers  agreeing  to  go  out  ot  the 
business  of  handling  these  unrelated  food  products,  and  the  further  provl^Mi 
of  the  decree  preventing  them  from  using  their  distributive  systems  and  special 
refrigerator-car  lines  for  the  handling  of  unrelated  products  belonging  to  others. 

The  Southern  Wholesale  Grocers'  Association  regarded  this  condition  as  «> 
tborooghly  meeting  its  demands  that  after  Che  date  of  the  consult  decree  It 
withdrew  from  the  Int^'state  Commerce  Commission  proceeding.  The  National 
Wholesale  Grocers'  Association,  however,  continued  the  proceeding,  btiievlnf 
that  the  question  of  rates  and  other  details  was  Involved. 

There  Is  no  doubt,  however,  that  from  the  time  the  decree  was  brought  to 
tbe  attention  of  the  Interstate  Commerce  Commission  the  general  eff<MtB  of 
complainants  to  elaborate  and  produce  evidence  along  tbese  lines  were  weak- 
ened, and  while  the  decision  of  the  Interstate  Commerce  Commission,  In  general 
terms,  holds  that  the  proceeding  does  not  warrant  tbe  full  rell^  sought  by  the 
complainants,  the  Interstate  Commerce  Commission  mentions  at  length  the 
fact  of  the  decree,  and  its  provisions  that  the  packers  were  to  withdraw  from 
tbe  handling  In  their  car  lines  of  these  unrelated  products,  and  there  is  no  donbt 
that  the  fact  that  the  packers  had  agreed  to  go  out  of  this  line  of  bnalneos  and 
not  make  such  shipments  did  have  a  str<wg  Influence  In  the  opinion  which  was 
rendered  by  the  Interstate  Commerce  CommiBSlon. 
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WSO    A^    ASKIBG    MODIFICATION? POSITION    Of    TBE    PACKEBB. 

It  is  to  be  noted  tbat  not  one  of  the  five  defendants  has  publicly  appettred 
at  the  hearings  before  this  committee,  or  has  openly  authorized  anyone  to 
state  Its  attitude  as  to  modiflcation  of  the  decree,  unless  it  be  tbat  Mr.  Vernon 
Oampbell  holds  such  authority.  Whatever  part  the  packers  have  taken  in 
regard  to  the  modification  of  the  decree  prior  to  the  holding  of  these  hearings 
is,  of  course,  known  to  the  Attorney  Genemi  from  his  conferences  and 
correspondence  with  the  defendants  and  their  attorneys,  but  no  statements 
of  any  kind  by  the  defendants  appear  upon  record.  Wliatever  step  is  taken 
in  this  case  will  therefore  be  taken  not  at  the  request  of  the  defendants  who 
are  assuming  a  position  of  neutrality,  but  of  the  Attorney  General  himself. 

PBOPOMEHT8    OP    MODIFICATION. 

The  decree  being  acquiesced  In  by  the  defendants  themselves,  it  would 
certainly  seem  that  tliere  was  some  presumption  that  the  policy  whic^  had  been 
pursued  toward  them  during  the  last  30  years  was  a  correct  one,  and  that  the 
decree  which  was  entered  in  this  case  had  some  justiiieation.  It  would  fuither 
seem  that  some  weighty  reasons  should  be  adduced  for  a  reversal  of  tiie  prior 
policy  and  for  the  setting  aside  of  the  decree.  The  testimony  of  the  pro- 
ponents of  modification  should  be  carefully  analyzed  for  this  purposa 

Presumably  the  reasons  given  In  the  record  are  the  same  as  those  presented 
to  the  Attorney  General  by  Mr,  Campbell,  and  perh^s  others  who  have  not 
publicly  appeared  before  the  Interdepartmental  Committee  and  which  evidently 
were  considered  of  sufficient  importance  by  the  special  Assistant  Attorney 
General  handling  the  matter  to  justify  him  in  stating  on  September  9,  1921 : 

-. «  *  *  the  Department  of  Justice  feic  that  a  modification  would  be 
desirable  and  had  determined  to  proceed  with  such  modification  and  that  is  the 
situation  at  the  present  time." 

Those  wlio  testified  before  tbe  committee  in  favor  of  modification  were  the 
following : 

Vernon  Campbell,  San  Jose,  Calif.,  representing  California  Cooperative 
Canneries,  700  to  1,000  growers. 

Dallas  H.  Gray,  Armona,  Calif.,  representing  California  Cooperative  Can- 
neries. 

E.  S.  La  France,  Winona,  Minn.,  representing  National  Kraut  Packers  Asso- 
ciation, 47  to  48  members, 

A.  E.  Slessraan,  Fremont,  Ohio,  representing  National  Kraut  Packers  Asso- 
ciation, 47  to  48  members, 

J.  W.  Gillespie,  Bedford,  Va.,  Canner  of  tomatoes. 

R.  A.  Gillian,  Montvale,  Va.,  Cashier,  Bedford  County  Bank,  Montvale,  Va. 

O.  W.  Gill,  Bedford,  Va.,  r^resentii^  Bedford  Can  Co. 

James  Craig,  Waynesboro,  Va„  Fruit  grower  and  canner  of  tomatoes. 

J.  H;  Sterling,  Crissfield,  Md.,  liealer  in  sea  food. 

John  T.  Handy,  Crissfield,  Md.,  Oyster  camier. 

Lewis  M.  Milbourne,  Kingston,  Md.,  Tomato  canner. 

Bolland  Morrill,  Benton  Harbor,  Mich.,  Fruit  grower. 

The  proponents  may  readily  be  classified  into  the  following  groups: 

(1)  Two  representatives  of  the  California  Cooperative  Canneries; 

(2)  Two  representatives  of  the  National  Kraut  Packers'  Association: 

(3)  Two  Virginia  tomato  canners,  a  tin  can  manufacturer  and  a  local 
banker ; 

(4)  Two  Maryland  oyster  canners  and  a  tomato  canner ; 

(5)  Kollaud  Morrill,  a  Michigan  farmer. 

CALIFOBNIA    COOPBBATIVi;    CANNEBIBB. 

This  organization  was  represented  by  Mr.  Vernon  Campbell  and  Mr.  Dallas 
H.  Gray,  botli  of  California.  Mr.  Campbell  is  the  leading  proponent  of  modifi- 
cation, having  first  m^de  application  to  have  the  decree  set  aside  in  May,  1920, 
and  having  been  in  Washington  continuously  since  April,  19a,  in  behalf  of  a 
modification.  (Record,  p.  2598.)  He  not  only  has  applied  to  the  Attorney 
General,  but  also  testified  before  certain  congressional  committees  and  asked 
tbat  the  packers'  control  bill  contain  an  amendment  nullifying  the  terms  of  tbe 
consent  decree,  a  suggestion  whieh  was  not  adopted. 
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Tbe  complftlnt  niAde  by  Mr.  Campbell  aod  Mr.  Gray  whb  bawd  chiefly  on  the 
fact  that  the  California  Cooperative  CanoerfeB  had  a  contract  with  Armour  & 
Co.,  or  to  be  more  exact.  Armour  &  Co,,  had  an  option  to  take  bo  much  ot  the 
output  aa  the  caiinerles  desired  for  a  period  of  ten  years  and  that  following  the 
entry  of  the  consent  decree,  Arnionr  ft  Co.  refused  to  purchase  further 
prodncta  of  the  California  canneriea.  {Record,  p.  68.)  Apparently  this  has 
not  werlouKly  affected  the  Cnimerlea  In  illBpoeinE  of  Its  current  production,  as 
a  large  sale  haa  been  made  thti  year  to  Armour  &  Co.  (Ltd.),  an  English 
subsidiary  of  Armour  &  Co.,  not  a  party  to  the  conBent  decree  (record,  p.  Ill), 
and  the  atocb  now  on  hand  la  not  larger  than  Is  normally  the  case  at  this  time 
of  the  year  (record,  pp.  Ill,  26S6). 

It  Is  interesting  to  note  as  bearing  both  on  the  weight  to  be  given  to  the 
statements  of  Messrs.  Campbell  and  Gray,  aa  alleged  dlatnterested  witnesses, 
and  also  on  the  real  attitude  of  Armour  A  Go,  In  this  matter,  that  prior  to 
taking  up  this  flght  for  modification,  Mr,  Campbell  had  a  number  of  con- 
ferences with  representatives  of  the  packers  in  Chicago,  and  apparently  it 
was  arranged  that  they  would  "  keep  atlll "  while  he  came  to  Washington  and 
eodeavored  to  have  the  consent  decree  set  aside.  In  which  event  they  were  ready 
to  Uke  on  the  handling  of  Dnrelsted  Items.  (Record  pp.  2684-2597;  2632. 
2681-2682.) 

MoreoTer,  while  Armour  &  Co.  may  have  been  keeping  still  In  so  far  as  con- 
cerned a  public  appearance  at  this  hearing,  the  company  has  clearly  had  deal- 
ings with  the  Department  of  Justice,  and  certainly  one  of  Armour  &  Co.'s 
attorneys  accompanied  Mr,  Campbell  and  the  special  aaslstaut  Attorney  General 
in  char^  of  the  matter,  to  the  home  of  Judge  Stafford  in  Vermont  in  the 
summer  of  1021  for  tbe  purpose  of  conferring  with  regard  to  the  possible  modifi- 
cation of  this  consent  decree  (record,  pp.  2682-6)  and  another  one  of  Armour's 
attorneys  has  been  in  Washington  during  these  hearings  and  In  conference 
with  Mr.  Campbell  from  time  to  time,  and  according  to  Campbell's  testimony  to 
some  extent  has  assisted  him  (record,  pp.  2687-2688), 

The  OaliforBla  Cooperative  Canneries  was  started  with  money  advanced  by 
Armour  &  Co.  pursuant  to  a  plan  previously  announced  by  Mr.  Armour  for  the 
organization,  with  the  help  of  Armour  A  Co.,  of  the  California  Cooperative  Can- 
neries in  California,  and  there  Is  atlll  due  to  Armour  &  Co.  at  least  the  sum 
of  ¥200,000  on  a  morr^age  on  the  California  plant,  Mr,  Armour  also  ofEered 
to  indorse  personally  notes  of  tbe  California  Cooperative  Canneries.  (Record, 
pp.  2626-2627.) 

Armour  &  Co.  also  has  an  option  to  purchase  the  plant  of  the  Oalifornla  Co- 
operative Canneries  at  any  time  when  it  may  decide  to  sell  same.  (Becord.  p. 
2744,)  The  plants  of  the  Canneries  In  California  are  marked  on  the  map  of 
the  United  States  Issued  by  Armour  &  Co.  in  1918  as  plants  controlled  bj- 
Armour  &  Co. 

In  view  of  this  close  connection  which  concededly  exists  between  Armour  & 
Co,  and  the  California  Cooperative  Canneries,  It  Is  not  surprising  to  And  that 
these  witnesses  entertain  no  dread  that  the  meat  packers'  monopoly  la  dan- 
gerous to  either  themselves  or  the  public  generally.  In  fact.  Campbell  and 
Gray  both  openly  stated  that  they  thoroughly  believe  in  the  existence  of  such 
monopolies  and  in  giving  them  as  complete  a  control  over  the  food  products 
of  the  country  as  they  may  care  to  take.     (Becord,  pp.  2667-266S.) 

lliey  do  not  favor  any  regulation  of  the  meat  packers  or  restrictions  upon 
their  conduct  either  by  court  decree  or  by  legislation.  (Record,  pp.  2676.  2^2.1 
They  readily  concede  that  the  meat  packers  have  a  great  advantage  over  their 
competitors  in  the  ownership  of  refrigerator  ears,  in  which  they  are  able  to 
secure  a  special  expedited  service  for  nonpaiehable  products,  but  do  not  favor 
limiting  such  special  privileges  to  meats,  for  which  they  were  originalK 
intended  (pp.  2642^2643), 

Their  position  is  that  If  the  wholesale  grocers  and  other  food  distributors 
believe  that  these  special  privileges  are  injurious  to  them,  they  should  acquire 
and  own  like  refrigerator  cars,  or  go  out  of  the  business  If  they  suffer  In 
competition.  (Record,  pp.  2601-2602.)  In  the  opinion  of  Mr.  Campbell,  the 
railroads  of  the  United  States  are  Hke  a  public  highway,- on  'whl<4i  the  packers 
are  tree  to  place  their  own  private  cars  and  run  them  as  they  please,  regardless 
of  the  rights  of  anyone  else  who  does  not  own  cars, 

Hr.  CamiAKdl  wonid  also  like  to  see  tbe  packers  go  into  tbe  retail  grocery 
and  alao  retail  meat  bvslnesB.  (Record,  p.  265,^.)  He  does  not  ttelleve  In 
any  of  the  provisltms  of  the  decree.  (Record,  p.  2622.)  He  does  not  con- 
sider  tbe  presKit   method   of  doing  buednees   between   the  wholesalers  and 
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I'etailers  as  being  at  all  sound.  The  fact  that  wholesalers  estend  credit  to 
retailers,  ts  in  his  opinion,  most  uneconomical.  In  bis  opioion  all  transactioDS 
should  be  done  on  a  cash  basis.  (Record,  pp.  2636-2639.)  MaDlfesUy,  if  the 
jueat  packers  are  to  be  the  growers,  caoaera,   manufacturers.  Jobbers,  and 

retail^^,  it  will  not  be  necessary  for  credit  of  any  kind  to  be  extended  except 
to  themselves  by  banks  in  which  they  are  intefeated,  and  all  that  it  will  be 
necessary  for  the  public  to  do  will  be  to  step  up  and  pay  as  much  cash  as  the 
meat  packers  demand  for  their  daily  food. 

HATIONAI,  KHAITT  FACEEK8  ASeOOIATtOM. 

The  complaint  of  the  representatives  of  the  National  Kraut  Packers  Asso- 
ciation, an  organization  composed  of  48  members,  Is  based  chiefly  on  the  fact 
that  the  meat  packers  formerly  bought  kraut,  and  now  under  the  decree  are 
not  permitted  to  purchase  this  product.  Kraut  was  an  article  which  the 
packers  were  handling  in  large  quantities.  Their  business  in  this  line  was 
very  rapidly  Increasing,  and  this  fact,  coupled  with  the  business  depression 
of  the  last  couple  of  years,  has  made  It  somewhat  dlfflcnlt  for  the  kraut  packers 
to  And  a  ready  market  for  their  entire  production. 

One  of  the  witnesses,  however,  admitted  that  the  elimination  of  the  whole- 
sale grocers  and  substitution  of  a  few  packers  in  the  handling  of  kraut  would 
be  injurious  to  the  general  public.  (Record,  p.  516.)  No  plainer  warning  of 
what  would  happen  could  be  found  than  was  disclosed  by  the  testimony  of 
Mr.  Slessman,  a  former  president  of  the  National  Kraut  Packers  Association. 

Mr.  Slessman  said  bis  relations  with  Armour  &  Co.  bad  been  most  pleasant 
and  stated  that  he  was  testifying  "  because  of  my  gratitude  to  Armour  &  Co," 
(Recwd,  p.  529.)  On  the  facts  as  disclosed  by  him  there  might  be  some  ques- 
tion, however,  as  to  his  gratitude  to  Armour  &  Oo.  His  company  first  sold  kraut 
to  Armour  &  Co  In  1812  and  the  volunie  of  business  was  very  small.  The  next 
year  their  order  was  larger,  and  the  nest  year  It  was  so  large  that  Mr.  Slessman 
would  not  take  it,  fearing  that  Armour  &  Co.  was  about  to  start  a  factory  of 
their  own.  (Record,  p.  547.)  Thereupon,  Armour  &  Co.,  undaunted  by  this  re- 
fusal, i>rocce<led  to  buy  out  the  interests  of  Mr.  Slessman's  partners  and  the 
next  year  found  Armour  &  Co.  owning  51  per  cent  of  the  stock  of  Slessman's 
company,  and  therefore  having  no  dlfBculty  in  eonttolllug  his  output.  (Record, 
p.  546.)  As  a  result  of  the  consent  decree,  Armour  &  Co.  sold  out  its  interest  in 
Slessman's  company  and  he  was  able  to  buy  back  the  control.  He  is  to-day, 
therefore,   again  an  independent  manufacturer.      {Record,  p.  549.) 

VIROINIA   CAN  NOT  s. 

The  Vii^lnla  tomato  canners  were  represented  b;  two  canners  of  tomatoes, 
one  local  banker,  and  a  local  tin-can  manufacturer.  These  gentlemen  testified ' 
to  a  deplorable  condition  in  the  tomato  industry  in  Virginia  as  compared  with 
the  conditions  during  the  war.  These  conditions  have  existed  since  1918,  how- 
ever, and  it  is  evident  that  they  were  not  caused  by  the  consent  decree,  for  they 
commenced  long  before  the  consent  decree  was  even  thought  of. 

In  the  Qrst  place,  the  tomato  canners  a^e  and  have  suffered  greatly  from 
the  business  depression,  rendered  doubly  severe  in  this  line  of  food  because  the 
war  stimulated  the  production  of  canned  tomatoes  far  beyond  the  guaotity 
produced  In  nornral  times.     (Record,  p.  1S74.) 

In  the  second  place,  during  the  war  the  Government  purchased  large  quan- 
tities of  canned  tomatoes,  as  this  was  a  product  in  great  demand  for  the  use  of 
military  forces.  Imrnedlately  after  the  armistice  in  1938,  the  Government 
Started  selling  the  large  stocks  which  it  had  accumulated  both  in  this  conntry 
and  abroad  (record,  p,  1232),  sales  being  usually  conducted  at  auction  to  the 
highest  bidders  at  many  places  throughout  the  United  States.  It  was  coin- 
cident with  the  commencement  of  these  sales  that  the  depression  in  the  tomato 
market  began.  (Record,  p.  1372.)  These  Government  sales,  which  have  con- 
tinued almost  to  date,  have  had  a  most  demoralising  effect  upon  the  tomato 
market.     (Record,  p.  1200.) 

It  therefore  follows  that  the  meat  packers  are  Indeed  a  weak  reed  for  the 
tomato  growers  to  rely  upon  as  a  help  out  of  their  present  troubles,  when  It 
1b  borne  in  mfnd  that  the  record  shows  the  meat  packers  stopped  buying  canned 
tomatoes  In  1018  (record,  p.  1284),  at  about  the  same  time  the  Government 
started  selling  them,  although  the  consent  decree  was  not  even  contemplated  at 
that  time  and  was  not  entered  until  over  a  year  later.  Certainly  there  Is  nothing 
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In  the  past  or  preeeDt  history  of  the  deallnga  of  the  packers  with  an  allied  Indus- 
try, such  tui  the  live-stock  producers,  to  Justify  a  belief  that  the  packers  are  likely 
to  come  to  the  assistance  of  a  demoralized  outside  Industry,  especially  at  a 
time  when  such  a  course  is  not  to  their  own  financial  Rdvantage. 

11A8YLAND    CANKEBS. 

Two  oyster  canners  and  one  tomato  cauuer  trora  the  State  of  Maryland  tes- 
tified iQ  behalf  of  modification.  The  testimony  of  all  tjiree  was  to  the  effeot 
that  they  belleYed  they  would  obtain  a  wider  distribution  if  the  packers  were 
permitted  to  distribute  their  products.  So  far  aa  concerns  the  Maryland  to- 
mato causer,  the  same  situation  wus  disclosed  as  applies  to  the  Virginia 
tomato  canners,  and  It  is  again  to  be  noted  that  tlie  packers  ceased  buying 
CHuiied  toniutoea  from  this  witness  in  191T  (record,  p.  1476),  so  that  It  Is  evi- 
dent the  conseut  decree  was  not  the  reason  why  the  meat  packers  abandoned 
(lie  [lurchase  of  canned  tomatoes,  hut  that  their  action  wag  due  to  entirely  differ- 
ent causes,  1.  e.,  to  business  depression  and  to  the  fact  that  the  Government 
held  large  stocks  of  these  tomatoes. 

The  oj'sier  business  hiis  evidently  not  suffei-ed  any  depression  by  reason 
of  the  consent  decree,  for  one  of  the  witnesses  stated,  "We  may  do  a  larger 
business  this  year  than  w<^  did  before"  (record,  p.  1429),  and  the  other: 
"We  have  been  lucreusiUK  our  capacity  all  the  time''  (record,  p.  1445).  Nor 
have  the  prices  of  oysters  been  affected  by  the  consent  decree  for  as  testified 
by  these  witnesses  conditions  in  the  oyster  business  are  affected  by  weather 
conditions  more  than  anything  else.     (Record,  p.  145T.) 

It  is  apparent,  therefore,  that  in  this  industry  at  least  there  has  been  no 
depression  and  no  Just  complaint  can  be  made  of  any  injury  due  to  the  consent 
decree. 

ROUJ.ND    F.     UOBRILL. 

Mr.  Morrill  was  originally  not  sufiiclently  interested  in  tlie  proposed  modifica- 
tion of  tbe  consent  decree  to  ask  to  have  any  time  assigned  to  Liui  at  the 
bfarings.  He  says  that  be  chanced  to  be  in  Washington  on  his  way  to  Florida, 
and  learning  of  tbe  hearing,  appeared  and  testified  at  length  in  favor  of 
modification,     (Record,  p.  1761.) 

Morrill  Is  engaged  in  farming  on  a  large  scale  and  in  several  other  lines  of 
business:  His  objection  to  the  consent  decree  is  that  it  will  take  away  from 
the  growers  of  fresh  fruits  aud  vegetables  in  Michigan  the  use  of  the  private 
packer  lines  for  tbe  transiwrtation  of  their  products.  He  thinks  that  the 
packers  run  better  refrigerator  cars  than  tlie  railroads  and  believes  in  these 
privately  owned  and  operated  lines, 

Mr.  Morrill  is  not  personally  affected  by  the  decree  as  his  farms  are  situ- 
ated on  a  lake  port,  excepting  one  which  is  located  on  the  New  York  Central 
Lines.  (Record,  p.  1763.)  Curiously  enough,  he  has  no  complaint  to  make 
of  the  transportation  afforded  him  by  that  railroad.  He  states  that  his 
opposition  is  on  behalf  of  other  farmers  of  Michigan  who  are  not  as  favorably 
located  as  himself. 

It  is  manifest  that  Mr.  Morrill's  position  Is  based  upon  a  misapprehension 
not  only  of  the  terms  of  the  decree,  hut  general  conditions. 

In  the  first  place,  the  decree  does  not.  prohibit  the  meat  packers  from  using 
their  refrigerator  cars  as  common  carriers  provided  they  see  fit  to  do  so. 

In  the  second  place,  Mr.  Morrill  frankly  states  that  the  brine  tank  meat 
cars  or  what  are  known  as  refrigerator  peddler  ears,  of  which  the  packers 
own  approximately  91  per  cent  of  all  of  such  cars  in  use  in  the  United  States, 
are.  In  bis  opinion,  unfit  for  use  in  the  transportation  of  fresh  fruits  and 
vegetables,  on  the  theory  that  they  would  absorb  tbe  odors  of  the  beef  and 
other  products  shipped  in  such  cars  or  even  which  had  previously  been  shipped 
in  such  cars.     (Record,  p.  1839.) 

The  oars  to  which  Mr.  Morrill  refers  as  needed  for  the  transportation  of 
fresh  fruits  and  vegetables  are  special  ventilated  refrigerator  cars  which  have 
been  used  In  the  transportation  of  these  products  in  Michigan.  The  record 
discloses  that  the  packers  do  not  own  as  large  a  proportion  of  these  cars 
as  supposed  by  Mr.  Morrill,  but  that  of  all  such  cars  owned  and  operated  in 
the  Unlte<l  States,  the  defendant  packers  control  only  7  pet  cent  and  tlie 
railroads  86  per  cent.  (Report  of  Federal  Trade  Commission  on  private  car 
lines,  p.  83.)  It.  therefore,  follows  that  If  the  packers  should  see  fit  to  dispose 
of  all  of  these  ventilated  refrigerator  cars,  it  would  affect  only  a  very  small 
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per  <*nt  of  the  ears  of  this  character  in  use  by  the  railroada  throughout  the 
United  States.  The  packers  have  since  tlie  above  report  was  made  sold 
certain  of  these  cars  to  the  ratlroaiiB,  which  are  operating  same  to  the  ratis- 
faction  of  all  partita,  and  more  of  these  cars  have  been  available  to  Michigan 
since  the  railroads  acquired  same  than  previously.     (Record,  pp.  2806-2807.) 

It  is  also  dear  that  it  is  a  violent  assamption  to  make,  that  the  railroads 
whose  business  Is  transportation,  could  not,  will  not,  and  should  not  be  com- 
pelle*l  to  operate  a  proper  refrigerator  car  for  the  transportation  of  fresh  frnits 
and  vegetables. 

PARTlfcS   APPEABING   AT    MBAEINGB   IN    TAVOB   OF   MODIFICATION   NOT   REPBESEHTATIVE 


AlthoiiRh  the  hearings  before  the  committee  lasted  nearly  three  weeks  and 
were  widely  advertised,  only  12  parties  appeared  and  testified  In-  favor  of 
inodiflcatlon,  and  it  will  be  observed  that  they  readily  clasaifled  themselves 
into  distinct  groups,  the  leaders  of  which  were  the  two  representatives  of  the 
California  Cooperative  Canneries,  who  were  shown  to  be  closely  allied  with 
Armour  &  Co.,  one  of  the  defendants  who  consented  to  the  decree. 

It  should  also  be  noted  that  all  of  the  12  witnesses  who  appeared  in 
favor  of  modification,  appeared  as  Indlvldnals  and  without  the  authority  to 
speak  for  any  large  groups  representing  the  public.  This  statement  shotild, 
of  course,  be  qualifleii  as  to  the  California  Cooperative  Canneries,  which 
would  be  assumed  to  represent  the  700  to  1,000  members  making  tip  such  co- 
operative organization. 

It  is  a  strain  on  credulity  to  believe  that  the  12  persons  who  have 
appeared  and  asked  for  modification  are  sufficiently  representative  of  the 
pTiblic  or  any  part  thereof  to  justify  the  consideration  which  the  request  for 
modification  has  received  or  to  warrant  the  holding  of  these  hearings  at  such 
a  ^reat  e:ipense  to  so  many  persons. 

The  inference  Is  irresistible  that  the  real  proponents  are  the  defendants 
themselves,  or  at  least  Armour  &  Co.,  and  Wilson  &  Co.,  who  publicly,  so  far 
as  these  hearings  are  concerned  are  "  keeping  still "  In  accordance  with  their 
arrangement  with  Mr.  Campbell,  but  who  in  reality,  through  their  attorneys, 
are  keeping  In  close  touch  with  the  situation  and  assisting  the  ostensible 
proponents  for  modification  In  every  way  possible  and  are  using  their  mighty 
power  to  accomplish  a  result  which  will  be  beneficial  only  to  themselves. 


It  may  be  well  at  this  point  to  speak  briefly  of  the  two  forma  of  modiflcatlon 
of  the  decree  which  were  suggested  by  Mr.  Campbell,  and  regarding  which  the 
committee  Itself  directed  a  number  of  questions; 

(a)  Permitting  the  packers  to  distribute  products  not  related  to  meats  on  a 
commission  basis. 

The  limited  form  of  this  proposed  amendment  apparently  has  behind  it 
the  idea  of  trying  to  meet  the  objection  that  if  the  decree  Is  set  aside  entirely 
the  meat  packers  would  enter  upon  the  production  and  manufacture  of  food 
products  as  well  as  their  distribution,  and  would  also  purchase  large  quanti- 
ties for  the  purpose  of  speculation. 

Mr.  Campbell  testified  that  the  representatives  of  Armour  &  Co.  and 
Wilson  &  Co.  had  advised  him  that  they  would  be  willing  to  handle  food 
products  on  this  basis  if  the  decree  were  modified.  (Record,  pp.  2596-2597.) 
Such  a  modification,  we  believe,  would  not  be  to  the  general  Interest  of  the 
food  Industry  as  appears  from  the  testimony  of  the  canners  themselves. 

Canners  and  manufacturers  of  food  products  generally  finance  themselves 
through  the  making  of  future  sales  contracts  vrith  reputable  wholesalers  or 
other  large  purchasers  of  food  products  against  which  sales  contracts  they 
are  able  to  borrow  money  and  in  turn  to  put  themselves  in  a  position  to  ad- 
vance moneys  to  assist  the  farmers  to  finance  their  crops. 

One  of  the  complaints  of  the  canners  who  appeared  In  favor  of  modification 
was  that  the  wholesale  grocer  during  the  past  year  had  not  entered  Into 
AS  many  future  contracts  as  heretofore,  due  to  business  depression,  thus 
affecting  their  ability  to  pack  and  carry  on  their  business. 

Notwithstanding  the  fact  that  Mr.  Campbell  believes  that  all  transactions 
should  not  he  upon  a  credit  basis.  It  Is  clear  that  this  system  of  future  sales 
contracts  prevails  throughout  the  various  food  Industries  and  is  essential  to 
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their  prosperity.  Tble  |iHrtlcularly  appllea  to  tli«  ttniall  farmer,  canner  or 
prodiioer,  anil  any  gorernnienral  luovf  teadlnjE  to  destroy  the  fuMre  sales 
coutrnit  would  bear  nioiit  heavily  upon  the  small  farmer  and  producer  and 
would  tend  to  place  the  control  of  the  production  of  all  food  products  in  the 
hands  of  ft  fe\v.  This  Is  exactly  what  Mr.  Campbell  Is  seeking  to  accomplish 
and  the  explanation  of  his  economic  theories  can  only  be  found  In  the  fact 
that  the  Ituniictal  |)ower  of  the  packers  would  enable  them  to  make  or  pro- 
cure loans  for  the  canner  or  packer  from  whom  they  might  boy  if  it  was 
to  their  advantage  to  do  so. 

If  the  meat  puckers  entered  the  distribution  business  on  a  oonimlseion  l>Bsis. 
It  undoubtedly  would  result  in  the  grocers  abandoning  the  making  of  future 
contriK-ts  and  goint:  on  the  same  basis  as  the  packers.  Grocers  could  hardl.v 
be  exiHK'ted  to  Hssiimc  the  risk  imposed  upon  them  by  future  contracts  if  any 
powerful  monopoly  such  as  the  packers  were  enabled  to  handle  these  prodocts 
with  no  ri^k  to  themselves  as  to  price  changes,  short  crops,  etc.  Consequently 
the  canners  nnd  manufacturers  of  food  products  would  be  obliged  to  find  gome 
entirely  different  method  of  financing  themselves,  and  no  means  of  doli^  thU 
has  been  suggested. 

(Ii)  Itemoving  the  restriction  against  the  packers  selling  goods  for  export. 

If  the  packers  were  permitted  to  boy  directly  and  sell  for  eiport  only,  such 
purchases  by  them  would,  of  course,  have  a  marked  effect  upon  the  market 
prices  in  the  United  Stfltes.  The  tendency  would  be  for  meat  packers  to  buy 
as  large  quantities;  as  they  could  sell  profitably  abroad,  wholly  Irrespective 
of  the  effect  upon  the  American  consumer.  It  Is  quite  Hkeiy  they  would  estab- 
lish canneries  ami  other  nmnufacturing  plants  for  the  purpose  oi:  preparing 
gocHls  solely  for  shIp  in  other  countries,  and  in  case  any  large  quantity  of 
food  products  was  manufactured  or  sold  for  this  purpose,  the  Ineviteble 
effect  would  be  to  increase  the  prices  of  that  commodity  to  the  American 
public. 

It  is  to  be  noted,  however,  that  all  of  the  large  five  packers  have  subsidiary 
companies  formed  under  the  laws  of  foreign  countries  and  that  these  com- 
panies are  not  defendants  In  this  case  and  are  not  restrained  in  any  way 
by  the  decree  from  purchasing  goods  for  sale  outside  of  the  United  States.  As 
a  matter  of  fact  the  California  Cooperative  Canneries  has  sold  most  of  its 
cucrent  products  to  Armour  &  Co.  (Ltd.).  of  London,  and  there  is  no  reason 
why  such  surplus  stock  as  Is  available  for  export  can  not  be  sold  to  tiiese 
subsidiary  packing  concerns  In  all  other  countries  in  the  same  manner. 

It  is  therefore  clearly  unnecessary  to  remove  the  prohibition  regarding  ex- 
ports In  order  that  American  goods  may  be  sold  through  packer  r^resentative^ 
ill  foreign  countries. 

THOSE  4PPB*BraO  AOAlfJST  MODIFICATION. 

It  Is  difficult  to  do  Other  than  summarize  the  testimony  of  those  who  ap- 
peared in  opposition  to  modification  of  the  consent  decree.  By  every  ^.■onceivable 
test — number  of  witnesses,  number  of  persons  represented  by  witnesses,  knowl- 
edge and  experience  of  witnesses  and  character  of  tiie  testimony— the  evidence 
given  by  those  opposed  to  modification  dwarfs  the  testimony  of  those  seeking 
modification  Into  utter  insignificance.  In  almost  every  case  those  who  opposed 
modification  did  not  speak  for  themselves  alone,  but  v/&ce  the  authorized  rep- 
resentatives of  many  others.    Those  so  appearing  were  the  following; 

Federal  Trade  Commission. 

State  of  MichiKsn  (by  its  Attorney  General). 

National  Wholesale  Grocers  Association.  , 

Southern  Wholesale  Grocers  Association. 

Grocers  &  Importers  Exchange  of  Philadelphia. 

St  Loula  Wholesale  Grocers  Association. 

Illinois  Wholesale  Grocers  Association. 

Boston  Wholesale  Grocers  Association. 

New  England  Executive  Association  of  Wholesale  Grocers. 

Michigan  Wholesale  Grocers  Association. 

Arkansas  Wholesale  Grocers  Association. 

Wholesale  Grocers  of  Vermont. 

Iowa -Nebraska -Minnesota  Wholesale  Grocers  Association. 

Ohio  Wholesale  Grocers  Association. 

Canners  League  of  California. 

W.  R.  Roach  (Michigan  canner),  representing  growers. 
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Western  Canners  Association. 

H.  O.  Cereal  Co. 

Dried  Fruit  Aseoclatioa  of  California. 

Dried  Fruit  Association  of  New  York, 

Natioaal  Food  Brokers  Association. 

Xational  Cliain  Stores  Aasociation  of  the  United  States. 

National  Retail  Grocers  Association. 

National  Coffee  Boastera  Association. 

National  Retail  Tea  &  Coffee  Merchants  Aasociation. 

National  Conanni«-s  League. 

Peoples  Reconstruction  T^^gne. 

Merchants  Association  of  San  Jose. 

San  Joae  Chamber  of  Commerce. 

Orchurd  City  Grange, 

These  organizations  are  the  representatives  of: 

Wholesale  grocers , 5,000 

Retail  grocers 350.000 

-Canners 251 

Dried  Fruit  Associations 35, 43H 

Ikiichigan  growers 4,000 

San  Jose  Merchants  Association 300 

Consumers  League 40, 000 

Peoples  Reconstruction  League (') 

Coffee  roasters 300 

National  Retail  Tea  &  Coffee  Merchants  Association 135 

National  Food  Brokers  Assocjalion 800 

It  is  to  be  noted  that  among  those  appearing  in  opposition  to  modihcation  of 
the  decree  were  the  Federal  Trade  Commission  and  the  Attorney  General  of  the 
State  of  Michigan,  lepresentlng  the  people  of  that  State.  The  thorough  and 
careful  inquiry  made  by  the  Federal  Trade  Commission  of  the  meat  packing 
Industrj-  has  already  been  referred  to.  Representatives  of  the  commission  laid 
iiefore  this  committee  much  valuable  evidence  with  regard  to  the  practices  and 
•operations  of  the  defendants  and  the  grave  dangM'  to  the  pnbiic  in  any  modifi- 
cation of  the  decree.  This  important  branch  of  the  Federal  Government,  created 
to  prevent  unfair  business  practices  and  to  check  monopolies  and  combinations 
im  restraint  of  trade,  emphatically  asserts  by  the  testimony  of  those  repre- 
sentatives that  any  modification  of  the  decree  would  Immediately  result  in  a 
lessening  oC  competition.  The  commission  urges  that  there  t>e  no  modiflcatlcHi 
of  the  decree  and  solemnly  warns  of  the  disastrous  results  which  will  in- 
evitably follow  modification. 

The  opposition  of  the  attorney  general  oC  the  State  of  Michigan  Is  also  based 
upon  an  independent  Investigation  in  the  nature  of  a  grand  Jury  proceeding 
i-onducted  by  the  present  Governor  of  the  State  when  he  was  Attorney  General, 
and  the  facts  as  developed  by  that  Inquiry  were  such  bs  to  lead  the  Attorney 
General  of  Michigan  to  believe  that  a  modification  of  the  consent  decree  Is  con- 
trary to  the  public  interest  of  the  citizens  of  that  State. 

MODIFICATION  OF  DECREE  CONTRAKT  TO  LOHG-BSTABLiaHED  OOVEBKMENT  POLICY. 

As  has  been  pointed  out,  It  baa  been  the  aim  of  Congress  and  all  Federal 
and  State  authorities  which  have  investigated  the  meat-packing  Industry  for  the 
past  30  years  to  endeavor  to  check  the  monopolistic  tendencies  of  the  Big 
Five  packers,  to  limit  their  control  over  the  food  products  of  the  country,  and 
by  regulation  to  protect  the  public  and  their  competitors  from  the  unquestioned 
evils  of  such  a  monopoly  dominating  the  food  supply  of  the  country.  Outside 
of  the  agreement  made  by  the  meat  packers  with  the  Government  to  dissolve 
the  National  Packing  Co.,  this  court  decree  is  the  only  really  tangible  result 
of  Government  effort  to  check  the  menacing  control  by  the  Big  Five  of  our 
necessities  of  life. 

In  considering  the  application  for  a  modification  of  the  consent  decree  the 
Department  of  Justice  is  confronted  with  the  question  as  to  whether  or  not 
this  30-year-old  policy  baa  been  sound  and  wise  and  In  the  best  Interests  of 
our  people,  wholly  irrespective  of  whether  or  not  the  public  welfare  will  be 
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promoted  by  a  modlAcatlon  of  tbe  coneeat  decree.  To  take  such  a  Bt^  will 
be  a  complete  reversal  of  everytlUug  which  the  Govenimeiit  baa  sought  to  obtain 
in  tbe  past.  To  modify  the  decree  would  not  merely  mean  a  halt  In  the  refla- 
tion of  the  meat-packing  Industry  but  It  would  be  a  atep  bacliwards  by 
reniovlDi;  present  resttii'tlone.  The  big  packers  would  then  clearly  hare  a 
governmental  flat  authorizing  them  to  extend  ttkeir  control  over  the  food  ot 
the  country  Just  aa  far  as  they  might  desire.  Indeed,  In  view  of  tbe  attitude 
which  the  puckers  have  taken  toward  the  present  hearing,  a  modiOcatioa  oF 
the  decree  would  well  be  considered  as  an  act  of  solicitation  by  the  Attorney 
General  to  the  packers  to  assume  the  handling  and  distribution  of  aii  the 
country's  food  products. 

NO    ininBNCE    THAT    MODIFICATION    IS    IN    THE   PUBLIC    INTEBGST. 


If  the  principles  upon  which  the  Sherman  Act  and  other  antitrust  laws  are 
based  are  sound  and  In  the  public  Interest,  then  this  decree  ie  in  the  public 
Interest  also,  for  It  certainly  has  the  effect  of  restraining  monopoly  by  the 
t>ackers  and  preventing  the  destruction  of  existing  competition  in  substitute 
food  lines. 

We  furthermore  brieve  Uiat  It  has  been  shown  that  the  few  peraons  who  have 
appeared  in  favor  of  modification  have  failed  to  ehow  not  only  what  is  of  most 
Importance — that  any  pnbllc  interest  demands  the  netting  aside  of  tbe  decree. 
but  what  is  of  leaser  importance — that  tbe  decree  has  been  in  any  way 
responsible  for  conditions  such  as  they  have  complained  of. 

When  the  convulsion  of  all  industry  caused  by  tbe  war  and  the  present 
financial  condition  of  the  world  Is  considered,  It  is  ridiculous  to  claim  that 
the  consent  decree  Is  the  responsible  factor  for  conditions  which  exist  in  the 
bueiaesa  of  producing  and  selling  the  unrelated  lines.  The  depression  in  those 
lines  has  been  no  greater  and  in  many  instances  not  nearly  so  great  as  has 
taken  place  In  other  industries,  and  the  claim  which  is  made  here  that  to  set 
aside  the  consent  decree  will  remedy  the  conditions  in  this  industry  Is  an  insult 
to  the  intelligence  of  the  Attorney  General  and  tbe  committee  which  has  been 
appointed  by  him. 

If  tbe  setting  aside  of  the  consent  decree  will  result  In  the  meat  packers 
entering  the  situation  as  saviors  for  the  eanners,  bow  can  the  present  condi- 
tion of  tbe  live-stock  Industry  be  accounted  for?  It  Is  a  well-known  fact  that 
the  condition  of  the  live-stock  producers  is  fully  as  bad  to-day  a^  the  condition 
of  the  eanners,  and  if  the  meat  packers  are  unable  or  unwilling  to  help  their 
own  industry,  why  should  anyone  believe  they  are  able  or  willing  to  help  any 
other  Industry? 

If  the  Big  Five  packers.  In  the  spirit  of  altruism,  are  ready  to  rush  to  the 
support  of  the  eanners  and  buy  their  canned  goods,  wholly  irrespective  of  the 
consuming  demand,  and  buy  at  a  reasonable  price,  would  it  not  be  natural  to 
first  suggest  that  they  pay  to  the  live-stock  producers  for  beef  something  more 
than  H  to  3  cents  per  pound,  when  the  same  beef  ia  selling  at  retail  for  oO  to 
75  cents  per  pound?    (Record,  pp.  659-660,  662.) 

There  is  moreover  not  the  slightest  evidence  to  show  that  the  wholesale 
grocers  and  other  distributors  and  purchasers  of  food  products  are  not  buying 
all  of  the  canned  foods  and  other  commodities  to  meet  the  demands  of  retail 
merchants  and  to  satisfy  the  needs  of  the  consuming  public.  There  is  further- 
more no  evidence  that  purchases  by  the  meat  packers  would  increase  cor.- 
sumption  to  any  extent  whatever.  It  Is  rldtculoua  to  surest  that  the  decrease 
in  consumption  Is  due  to  the  consent  decree. 


In  the  short  time  which  has  been  allowed  for  the  preparation  of  this  brief, 
it  has  been  manifestly  impossible  to  prepare  any  abstract  of  the  3,0OOK)dd  pages 
of  testimony  given,  by  tliose  opposing  modification.  It  is  assumed  that  the 
testimony  has  been"  or  will  be  read  by  the  committee,  and  It  doubtless  will  iw 
sufficient  to  give  here  merely  a  brief  summary  of  the  facts  which  we  believ,.' 
the  testimony  establishes.  It  seems  to  us  that  the  following  facts  are  estab- 
li^ed  beyond  all  question ; 

1.  All  branches  of  the  food  industry  believe  the  setting  aside  of  the  consent 
decree  will  result  in  the  Big  Five  meat  packers  estendlng  their  monopoly  over 
the  unrelated  lines  and  obtaining  control  of  the  Nation's  food. 
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2.  For  many  years  the  packers  have  had  a  virtual  monopoly  or  control  of  the 
prodnction  and  distribution  of  meat  products. 

3.  The  meat  packers  have  in  recent  years  extended  their  monopoly  over  meat 
products  to  lines  in  no  way  related  to  the  meat  industry.  Including  poultry, 
eggs,  butter,  and  cheese. 

4.  The  history  of  the  Big  Five  meat  packers- has  been  such  as  to  show  both 
an  ability  and  a  desire  to  monopolize  the  food  products  necessary  for  the  sub- 
sistence of  the  public. 

5.  During  the  comparatively  few  years  since  the  packers  be^a  handling  the 
unrelated  lines  which  the  decree  prohibits  them  from  handling  in  the  future, 
the  Increases  in  their  business  In  these  lines  has  been  exceedingly  rapid  and 
tended  toward  an  inevitable  control  of  those  ftema. 

6.  It  Is  perfectly  clear  that  the  Bjg  Five  meat  packers  are  not  content  and 
never  have  been  content  with  merely  distrtbnting  food  products,  but  they  have 
always  sought  to  obtain  control  of  the  sources  of  supply  and  of  production. 

7.  In  extending  their  monopoly  from  meats  to  substitute  food  products,  the 
Big  Five  meat  packers  have  the  advantages  which  are  Inherent  in  all  monop- 
olies. Their  branch  houses,  privately  owned  cars,  banking  connections,  and 
large  capital  are  of  great  assistance  to  them  in  gaining  control  over  any  line 
which  they  care  to  enter.  To  give  one  instance,  as  disclosed  by  the  testimony, 
it  would  be  a  simple  matter  for  them  to  finance  a  transaction  whereby  they 
could  obtain  complete  control  over  the  entire  production  of  coffee  available  for 
the  people. 

8.  In  addition  to  the  advantages  of  a  monopoly,  they  also  have  special 
privileges,  such  as  (o)  the  advantages  which  they  have  received  from  the  rail- 
roads tn  rates  for  minimum  car  shipments,  (b)  the  expedited  delivery  service 
which  they  are  able  to  obtain  by  placing  nonperlshable  products  in  their  private 
refrigerator  peddler  cars,  of  which  they  own  91.6  per  cent  of  all  such  cars  in 
use  in  the  United  States,  and  (c)  the  ability  to  reach  with  their  private  re- 
frigerator peddler-car  service  alwut  7,000  places  In  the  United  States  not 
i-eached  by  like  service  offered  by  the  railroads.  (See  map  introduced  in  evi- 
dence as  "Exhibit  National  Wholesale  Grocers  Association  No.  3.") 

9.  During  the  past  30  years  their  record  has  not  been  free  from  violations  of 
law  and  from  unfair  practices  used  to  their  advantage  and  to  the  detriment  of 
tlieir  competitors. 

10.  The  Big-Plve  meat  packers  have  already  received  great  benefits  from  the 
consent  decree;  in  particular — ■ 

(o)  Temporary  abandonment  of  criminal  prosecution  and  rendering  useless, 
through  operation  of  the  statute  of  limitations,  of  most  of  the  evidence  obtained 
in  investigations  by  the  Federal  Trade  Commission  and  other  governmental 
agencies. 

(6)  The  use  made  of  the  consent  decree  in  limiting  the  provisloDa  of  the 
packers'  control  net. 

(c)  The  use  made  of  the  consent  decree  in  the  case  liefore  the  Interstate 
Commerce  Commission  relating  to  the  use  of  refrigerator  cars. 

11.  The  setting  aside  of  the  consent  decree  would  be  of  no  advantage  to  the 
Individuals  who  have  complained  before  this  committee  (except,  possibly, 
Campbell,  who  would  like  to  do  all  his  business  with  his  mortgagee.  Armour 
&  Co.)  and  asked  for  relief  from  their  present  difficulties,  for  the  testimony 
clearly  discl<«es  that  those  difficulties  have  not  been  caused  by  the  entry  of  the 
consent  decree,  but  are  due  to  business  depression  and  demoralization  arising 
or  directly  due  to  the  Great  War  and  existing  in  every  Industry. 

12.  The  Big  Fire  meat  packers  have  been  utterly  unable  and  unwilling  to 
give  any  relief  to  the  live-stock  producers,  whose  condition  is  worse  than  that 
of  producers  of  other  food  products ;  thus  clearly  showing  that  there  would  be 
no  advantages  resulting  to  such  producers  and  manufacturers  of  food  products 
from  the  setting  agide  of  the  consent  decree. 

13.  The  nrodification  of  the  consent  decree  would  permit  the  Big  Five  meat 
packers  to  handle  the  unrelated  lines  free  from  all  regulation  and  restrictions. 
Inasmuch  as  they  were  able  to  use  the  consent  decree  so  as  to  have  eliminated 
from  the  packers'  control  bill  reference  to  the  unrelated  lines. 

14.  The  modification  or  setting  aside  of  the  consent  decree  could  properly 
be  taken  by  the  Big  Five  meat  packers  as  an  authorization  from  the  Attorney 
General  to  proceed  to  gain  as  wide  a  control  as  they  pleased  over  the  un- 
related lines. 

15.  The  entrance  of  the  meat  packers  Into  the  broad  lines  of  production, 
distribution,  and  sale  of  food  products  which  are  a  substitute  for  meat  and  meat- 
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food  products  will  give  the  meat  packers  a  greater  control  over  meats  than  ever 
before,  for  there  will  no  longer  be  any  fear  of  tht^  anbstltnte  lines  competing 
with  the  meat  aud  ineet-food  products. 

16.  The  modification  of  the  decree  would  restrict  and  lessen  competition  io 
the  substitute  lines,  as  It  would  result  In  the  rapi<I  elimination  of  man;  of  the 
thoDsaods  of  small  independent 'competitive  merchants  now  handling  the  substi- 
tute lines  and  the  rapid  conMntratlon  of  this  business  in  the  hands  of  the  Bie 
Five  meat  packers. 

17.  The  extension  of  the  packers'  monopoly  beyond  Its  present  limits  would 
be  a  great  detriment  to  the  American  public.  If  at  present  the  public,  because 
of  high  meat  prices,  desires  to  obtain  substitute  foods  handled  competitively, 
It  can  do  so.  but  If  the  meat  packers  are  permitted  to  gain  control  of  all  sub- 
stitutes for  meat,  the  public  wlU  no  ItMiger  have  this  recourse. 

18.  To  permit  the  food  business  of  this  country  to  be  handled  by  huge 
monopolies.  Irrespective  of  tlie  legality  of  their  existeuce  or  acts,  is  absolutely 
opposed  to  the  funtlamental  ideas  and  standards  of  this  country,  which  has 
always  stood  for  a  competitive  systi-ni  of  industry  open  to  all,  instead  of  placing 
our  industries  In  the  bands  of  regulated  monopolies. 


I. 
THE  SUI'BKME  COURT  OF  THE  DISTRIIT  l»F  OOLUJIBIA  HAD  FULL 
ASV  COMPLETE  JUBISDICTIOM  OVER  THE  PERSONS  OF  THE  DE- 
FENDANTS IN  THE  EQUITY  ACTION  BROUGHT  BY  THE  GOVERNTdENT 
AGAINST  THE  BIG  FIVE  PACKERS,  AND  ALSO  OVER  THF.  SUBJECT 
MATTER  OF  THE  ACTION,  AS  ALLEGED  IN  THE   PETITION. 

1,  That  the  general  appearance  by  the  defendants  and  their  consent  to  the 
decree  gave  the  court  Jurisdiction  over  their  persons  Is  elementary  law.  (IT 
Am.  and  Eng.  Enc.  of  Law,  2d  ed.,  1064.) 

2.  That  the  court  had  Jurisdiction  of  the  subject  matter  of  the  suit  is  also 
equally  clear. 

Section  61  of  the  District  of  Columbia  Code  provides  that  the  Si^reme  Court 
of  the  District  shall  have  the  same  powers  and  exercise  the  same  Jurlsdictlou 
as  the  Circuit  ami  District  courts  of  the  United  States  and  shall  be  deemed  a 
court  of  the  United  States. 

In  the  case  of  Elne  v.  Morse  (218  U.  S.  493)  the  court  said,  at  page  5(H : 

"  The  Supreme  Court  of  tlie  District  la  one  of  genera)  Jurisdiction.  It  pos- 
sesses all  of  the  powers  which  by  statute  are  conferred  upon  the  Circuit  and 
District  courts  of  the  United  States.  (Sees.  760  and  765.  Rev.  Stat.  D.  C.)  It 
may  be  said,  Indeed,  to  have  the  usual  powers  incident  to  a  court  of  eq.uity  at 
the  date  of  the  Revolution,  not  Incompatible  with  the  changed  form  and  prin- 
ciples of  government  or  affected  by  subsequent  legislation,"  (Clark  v.  Mathew- 
Bon.  7  App.  D.  C.  382.) 

It  is  hardly  necessary  to  cite  authority  for  the  proposition  that  the  Circuit 
and  District  courts  have  Jurisdiction  of  such  suits  as  the  one  here  Involved. 
Section  4  of  the  Sherman  Antitrust  Act  expressly  invested  Circuit  courts  with 
"  Jurisdiction  to  prevent  and  restrain  violations  of  this  act,"  and  by  section  24 
of  the  Judicial  Code  District  courts  are  given  original  Jurisdiction  of  "  all  suits 
and  proceedings  arising  under  any  law  to  protect  trade  and  commerce  against 
restraints  and  monopolies." 

Since  jurisdiction  Is  "  authority  to  hear  and  determine  a  cause  "  (IT  Am.  and 
Eng.  Enc.  of  Law,  2d  ed.,  1041),  there  can  be  no  doubt  that,  the  Supreme  Conrt  of 
the  District  of  Columbia  having  «uch  Jurisdiction,  its  decree  is  valid  and  bind- 
ing as  between  the  parties  and  not  open  to  collateral  attack. 

Should  any  of  the  defendants  enjoined  by  this  decree  undertake  to  do  or  re- 
fuse to  do  any  of  the  things  which  the  decree  forbids  or  orders  them  to  do,  they 
would  very  soon  find  that  the  court  has  ample  power  to  enforce  its  decrees. 

The  claim  so  frequently  heard  asserted  during  the  hearings,  that  the  court 
went  beyond  Its  Jurisdiction  in  prohibiting  the  packers  from  extending  their 
business  Into  unrelated  Hues,  is  clearly  based  upon  a  misuse  of  the  term 
"  Jurlsdictlou." 

In  17  American  and  English  Elncyclopedla  of  Law  (2d  ed.)  1042  It  Is  pointed 
out  tliat — 

"  The  authority  to  decide  a  cause  at  all,  and  not  the  decision  rendered  th«a«1n. 
is  what  makes  up  Jurisdiction.    When  there  Is  Jurisdiction  of  the  person  and 
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subject  matter,  the  decision  of  all  otlier  queetlons  arising  in  the  case  la  bnt  an 
esereise  of  that  Jutisdiction." 

In  Decatur  c.  Paulding  (14  Pet.  (U.  S.)  497,  at  p.  518)  Mr.  Justice  Baldwin 
discussed  at  length  this  distinction  between  Jurisdiction  and  eserclse  of  Juris- 
diction and  showed  that  if  a  court  had  Jurisdiction  of  the  person  and  the  subject 
matter,  errors,  or  irregularities  In  the  proceedings  did  not  constitute  Juris- 
dictional defects. 

In  the  equity  suit  against  the  packers,  since  the  court  had  Jurisdiction,  as 
has  already  been  shown,  it  had  full  power  to  grant  any  Tellef  authorized  by  the 
statutes  upon  whicli  the  proceeding  by  the  Government  was  based,  namely,  the 
Sherman  law  and  the  Clayton  Act,  under  which  conspiracies  in  restraint  of 
trade,  monopolies,  and  attempts  to  monopolize  are  specifically  prohibited. 

The  courts  in  construing  these  statutes  have  held  uniformiy  that  each  case 
must  be -Judged  upon  its  own  particular  facts  and  circumstances,  and  that,  if  ■ 
such  action  were  necessary  to  effectuate  the  purposes  of  these  statutes,  the 
court  in  its  decree  could  go  so  far  as  actually  to  dissolve  the  combination  or 
monopoly  in  the  form  of  a  corporation  or  otlierwise— «S  was  done  in  the  Stand- 
ard Oil  case.     (21  U.  S.  1.) 

A  decree  of  dissolution,  amounting  as  tt  does  to  a  complete  proiiibitlon  of- 
doing  business,  is  manifestly  a  far  more  drastic  exercise  of  juiiadlction  by  the. 
court  than  the  prohibitions  In  the  packers'  decree  which  are  complained  of  iif 
this  proceeding. 

The  test  applied  by  the  courts  In  formulating  Judgments  and  decrees  in  pro- 
ceedings brought  under  these  antitrust  statutes  is  the  determination  as  to  whet 
ternas  and  prohibitions  are  necessary  to  accomplish  the  objects  of  the  statutes 
in  the-  light  of  the  facts,  history;  course  of  business,  and  conduct  of  the  de- 
fendants disclosed  in  the  particular  case  in  question.  We  believe  this  to  be  a 
correct  statement  of  the  law,  cases  covering  which  will  be  cited  under  later 
points. 

It  therefore  follows  that  a  prohibition  against  the  packers  extending  their 

business  into  lines  not  related  to  the  business  in  which  they  already  have  a 

monopoly  was  not,  in  view  of  the  facts,  a  violent  exercise  by  the  court  of  its 

jurisdiction  "  to  prevent  and  restrain  violations  "  of  these  antitrust  statutes. 

II. 

THE  PETITION  STATES  FACTS*  WHICH.  IF  PROVEN  BEFORE  THE 
COURT  ON  A  TRIAL,  WOULD  HAVE  .TUSTIPIED  THE  DECREE  IN  ALL 
OF  ITS  TERMS. 

This  proceetling  was  brought  under  the  provisions  of  the  Sherman  Antitrust 
Act. 

Section  1  of  the  Sherman  Antitrust  Act  provides  as  follows : 

"  Every  contract,  combination  irr  the  form  of  trust  or  otherwise,  or  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  sei'eral  States  or  with 
foreign  nations  is  hereby  declared  to  be  illegal." 

Section  1  further  provides : 

"  Every  person  who  shall  make  any  such  contract  o 
binatlon  or  conspiracy  shall  be  deemed  guilty  of  a  n 

Section  2  of  the  same  act  provides  as  follows : 

-*  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons,  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  States,  or  with  foreign  natibns,  shall  be 
deemed  guilty  of  a  misdemeanor." 

Section  4  of  the  same  act  provides  as  follows ; 

"  The  several  circuit  courts  of  the  United  States  are  hereby  invested  with 
jurisdiction  to  prevent  and  restrain  violations  of  this  act;. and  It  shall  be  the 
duty  of  the  several  district  attorneys  of  the  United  States,  in  their  respective 
districts,  under  the  direction  of  the  Attorney  General,  to  Instiute  proceedings 
in  equity  to  prevent  and  restrain  such  violations.  Such  proceedings  may  be 
by  way  of  petition  setting  forth  the  case  and  praying  that  such  violation  shall 
be  enjoined  or  otherwise  prohibited." 

The  petition  in  this  proceeding  alleged  a  conspiracy  in  violation  of  the  anti- 
trust laws  of  the  United  States  and  makes  the  following  speclQc  allegation: 

"  By  the  unlawful  means  and  methods  hereinafter  set  out  and  complained  of. 
the  parent  companies  and  the  subsidiaries,  defendants,  acting  by  and  through- 
their  principal  officers,  who  have  been  made  defendants  herein,  have  attempted 
to- dominate,  control,  and  monopolize  a  very  great  proportion  of  the  food  supply 
of  the  nation  and  liave  thereby  built  up  an  unlawful  monopoly  and  control 
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over  dlvere  and  mindry  products  and  conuDOditleB  herein  referred  t»,  aud  which 
are  necessary  to  tbe  life,  health,  and  welfare  of  the  pet^le  of  tbe  Ualted 
States,  And  by  the  same  or  similar  niethoda  the  aald  parent  companies  ami 
tiie  BubstdlarleB  defendants  are  attetnpttng  to  increase  and  estend  said  monop- 
oly, and  are  enabled  thereby  and  do  artlflclally  control  the  supply  and  the  price 
of  the  food  supplies  of  the  Nation. 

"The  Government  In  instituting  this  proceeding  invokes  the  general  eqnlty 
powers  of  this  court  in  addition  to  the  authority  conferred  upon  It  and  contained 
in  the  Act  of  Congress  dated  July  2,  1890,  and  entitled  'An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,'  said  Act  being 
commonly  known  as  tlie  Sherman  antitrust  law,  and  furtlter  conferred  and 
contalnefl  in  Acts  amendatory  thereof  and  supplemental  or  additional  thereto, 
and  particularly  the  Act  known  as  the  Clayton  Antitrust  Act,  dated  October 
'  \  1914,  being  entitled  'An  act  to  supplement  existing  laws  again  unlawful 

straints  and  monopolies  and  for  other  purposes,'  which  said  acts  by  special 
rvovlslons  give  to  this  court  Jurisdiction  in  all  such  matters  as  are  set  out  In 
tne  following  petition." 

It  is  unnecessary  to  discuss  the  specific  facta  alleged  In  the  petition;  they 
speak  for  themselves.  If  these  allegations  had  failed  to  state  a  good  cause  of 
action  under  the  antitrust  laws,  it  is  hardly  probable  tltat  the  very  able  attor- 
neys tor  the  packers  would  have  advised  their  clients  to  consrat  to  the  entry  of 
a  decree  rather  than  demur  to  the  bill  as  was  done  In  the  previous  action 
against  the  packers.     Swift  &  Co.  v.  United  States  (196  U.  S.  375). 

In  that  case,  the  Supreme  Court,  holding  that  the  demurrer  was  properly 
overruled,  said  at  page  396 : 

"  The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the  law.  The  con- 
stituent elements,  as  we  have  stated  them,  are  enough  to  give  to  the  scheme  a 
body  and,  for  all  that  we  can  say,  to  accomplish  It.  Moreover,  whatever  we  may 
think  of  them  separately  when  we  take  them  up  as  distinct  charges,  they  are 
alleged  sufficiently  as  elements  of  the  scheme.  It  is  suggested  that  tlie  several 
acts  charged  are  lawful  and  that  intent  can  make  no  difference.  But  they 
are  bound  together  as  the  parts  of  a  single  plan.  The  plan  may  make  the  parts 
unlawful," 

That  the  Government  was  in  possession  of  facts  sufBcIent  to  sustain  every 
fludlng  In  the  decree.  Is  clear  from  the  evidence  produced  to  this  committee  and 
found  in  the  Investigations  of  the  packers  by  the  various  departments  of  the 
Government— Federal  Trade  Commission,  Grand  Jury,  Bureau  of  Investigation 
of  Department  of  Justice  and  Congressional  committees. 

That  the  packers  would  not  have  consented  to  the  decree  unless  they  believed 
that  the  Government  would  be  successful  in  an  action  against  them.  Is  self- 
evident. 

That  the  packers  consented  to  the  decree  «vlth  clear  understanding  of  all  its 
ternia,  including  the  one  under  discussion  with  relation  to  going  out  of  the 
business  of  handling  specific  food  products  not  related  to  the  meat  business,  Is 
beyond  question. 

The  brief  filed  by  the  attorneys  for  Armour  &  Co.,  Morris  &  Co.,  Swift  &  Co., 
Wilson  &  Co.  and  Cudahj  Packing  Co.  in  the  Interstate  Commerce  Commission 
proceeding  shortly  after  the  decree  was  entered  shows  their  position  clearly  as 
follows : 

"  It  is  in  order  to  make  publicly  of  record  such  an  absolute  and  unqualified 
denial  of  anyefCort  to  monc^wllze  the  food  products  of  the  country  as  conld  not 
be  disputed  by  any  Intelligent  mind,  that  the  packer  defendants  in  the  equity 
proceeding  confented  to  the  entry  of  the  decree  in  that  case.",    (Record,  p.  751. ( 

It,  therefore,  follows  that  after  the  Statute  of  Limitations  has  rnn  against 
most  of  the  acts  alleged  to  be  In  violation  of  law— after  public  opinion  which 
unanimously  applauded  the  Government  action  when  the  decree  was  entered, 
has  quieted  down,  any  move  on  the  part  of  the  packers  to  revoke  their  consent 
and  obtain  a  modification  of  the  decree,  will  and  should  meet  witli  universal 
condemnation. 

III. 

IN  CONSIDERING  A  MODIFICATION  OP  A  DECREE  OF  THE  COURT 
IN  AN  EQUITY  ACTION  BROUGHT  TO  ENFORCE  THE  PROVISIONS 
OF  THE  SHERMAN  ANTITRUST  LAW,  BY  STRIKING  OUT  CERTAIN 
PROVISIONS  OR  PROHIBITIONS.  ONE  MUST  FIRST  TAKE  INTO  CON- 
SIDERATION ALL  OF  THE  FACTS  ALLEGED  TO  CONSTITUTE  THE 
CONSPIRACY,  COMBINATION  OR  RESTRAINT  OF  TRADE,  MONOPOLY 
OR   ATTEMPT  TO   MONOPOLIZE   TRADE   AND   COMMERCE,   AND   THE 
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effect  of  eliminating  the  proposed  prohibitions  upon 
the  object  sought  to  be  accomplished  by  the  statute. 

All  authorities  and  conrts  which  for  the  past  SO  years  have  considered  or 
been  engaged  in  enforcing  anOtrust  laws  recognize  that  such  legislation  is 
based  upon  the  distinct  difference  between  ladivldual  action  and  the  action 
of  a  group  of  individuals  in  combination.  In  other  words,  an  act  by  an  indi- 
vidual, acting  alone  and  Independently,  may  be  lawful,  while  tbe  same  act 
lu  concert  with  other  individuals  may  be  unlawful.  The  very  dednitloo  of 
unlawful  conspiracy  involves  the  idea  of  design  by  two  or  more  individuals  to 
accomplish  an  end  through  a  series  of  acts,  each  of  wbicb  in  tbemBclvea  may 
be  lawful,  but  which  when  taken  together  tor  the  purpose  of  accompli sbiag 
tbe  eod  may  be  unlawful. 

All  of  the  test-wrltera  on  the  subject  oC  ronapiracy,  restraint  of  trade,  com- 
bination, and  attempt  to  monopolize  dwell  at  lengtb  upon  the  necessity  of 
taking  a  whole  series  of  acta  into  consideration  In  order  to  arrive  at  a  correct 
conclusion  as  to  the  violation  of  the  ordinary  provisions  of  antitrust  laws.  It 
is  often  impossible  to  determine  whether  tbere  is  a  restraint  of  trade,  or 
attempt  to  monopolize,  or  a  conspiracy,  unless  a  secies  of  acts  and  course  of 
conduct  of  business  over  a  period  of  years  are  reviewed  and  passed  upon  as  a 

It,  therefore,  follows  that  the  position  of  the  Interdepartmental  Conmilttee, 
to  the  effect  that  It  is  not  going  to  take  into  consideration  the  question  as  to 
whether  the  defendants  in  this  equity  action  are  or  are  not  a  monopoly  in  the 
meat  and  meat-food  business,  practically  renders  it  Impossible,  from  our  view 
of  tbe  subject,  to  determine  the  legal  status  under  the  antitrust  laws  of  the 
prohibitions  which  the  committee  la  consideiicg  asking  the  court  to  strike  from 
the  decree. 

It  is  the  claim  of  tbose  who  are  opposed  to  modiflcation  that  the  findings 
of  the  Federal  Trade  Commission,  based  upon  nearly  two  years  of  painstaking 
investigation,  together  with  the  Investigation  of  the  Department  of  Justice, 
which  brought  the  equity  action  and  accepted  the  consent  decree,  show  a  series 
of  acts,  methods  of  business,  conduct,  and  intention  on  the  part  of  the  defend- 
ant meat  packers  which  fully  justify  every  prohibition  contained  In  the  decree. 
Including  the  one  sought  to  be  stricken  therefrom. 

Since  the  decision  In  the  well-known  English  case  of  Qulnn  v.  Leatbam 
(1001,  A.  C.  511).  the  doctrine  has  become  firmly  established  that  an  act  which 
when  done  by  an  individual  is  perfectly  lawful,  may,  nevertheless,  be  enjoined 
by  a  court  of  equity  if  done  In  pursuance  of  an  unlawful  conspiracy. 

In  12  Corpus  Juris,  583,  it  Is  said  : 

"  •  •  •  the  weight  of  authority  is  to  the  effect  that  while  the  act  of  an 
individual  may  not  give  rise  to  civil  liability,  yet  the  same  act  committed  by 
several  acting  in  concert  may  be  unlawful  and  c<mstitute  an  actionable  wrong. 
The  reasons  for  this  view  may  be  summarized  as  follows :  '  Laws  adapted  to 
individuals  not  acting  in  concert  with  ottiers  require  modiflcation  and  exten- 
sion if  they  are  to  be  applied  with  effect  to  large  bodies  of  persons  acting  In 
concert.'  An  organized  body  of  men  workmg  together  can  produce  results  very 
different  from  those  which  can  be  produced  by  an  individual  without  assist- 
ance, because  of  the  greater  power  of  coercion  on  the  part  of  the  combination, 
and  may  make  oppressive  and  dangerous  that  which  if  it  proceeded  from  a 
single  person  would  be  otherwise." 

In  Hopkins  v.  Oxley  Stave  Co.  (83  Fed.,  912,  920;  C.  C.  A.,  8th  Circ),  the 
court  said : 

"  •  •  •  the  law  will  sometimes  take  cognizance  of  acts  done  by  a  com- 
blnat:on  which  would  not  give  rise  to  a  cause  of  action  if  committed  by  a 
single  individual  since  there  is  a  power  in  numbers  •  •  •  which  does  not 
reside  In  persons  acting  separately." 

It  should  be  noted  that  the  petition  In  this  proceeding  alleged : 

"  These  attempts  to  monopolize  have  resulted  in  complete  control  in  many 
of  the  substitute  food  Hues.  They  have  made  substantial  headway  In  others. 
The  control  is  extensively  and  rapidly  Increasing.  New  flelds  are  gradually 
being  Invaded  and  unless  prevented  by  a  decree  of  this  court  the  defendants 
will  within  the  compass  of  a  few  years  control  the  quantity  and  price  of  each 
article  of  food  found  on  tbe  American  table." 

The  petition  farther  pointed  out  th^  methods  by  which  the  antitrust  law 
was  befog  violated  and  an  unlawful  monopoly  was  being  brought  about;  among 
them  naming  the  engaging  by  the  packers  In  certain  unrelated  lines  of  business, 
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and  In  the  prayer  for  relief  OemaDdn)  au  itijanotloD  broad  mongh  in  its  terms 
to  remedy  the  evil  aimed  at. 

The  primary  purpose  of  the  decrei-  (peretnvph  "First")  was  to  restrain  the 
defendants  from  "  In  any  manner  malntnlnlng  or  entering  Into  any  contract, 
(«mbinatlon  or  conspiracy  with  each  other,  or  with  any  other  person  or  perRons, 
in  restraint  of  trade  or  commerce  among  the  several  States,"  and  from  "monop- 
olizing or  attempting  to  monopolize  or  combining  or  conspiring  with  each 
other,  or  with  atiy  other  iterson  or  persons,  to  monopolise  any  part  of  snch  trade 


In  order  to  effectuate  thnt  primary  purpoM,  the  decree  proceeded  to  enjoin 
the  defendants  from  doing  certain  things,  which,  taken  by  themselves,  might 
have  been  entirely  lawful,  but  which,  viewed  In  their  context,  formed  part  of 
an  unlawful  consplracjv  Can  there  be  any  donbt  that  this  was  a  proper  eser- 
clse  of  the  court's  power  to  enforce  the  antitrust  laws? 

As  was  said  by  the  United  States  Snpreme  Court  in  U.  S.  v.  Patten  (22« 
U.  S.,  525,  544),  which  involved  a  conspiracy  to  "corner"  cotton: 

"It  hardly  needs  statemeut  that  the  character  and  effect  of  a  con^iracy  is 
not  to  be  Judged  by  dismembering  It  and  viewing  Its  separate  parts,  bnt  only 
by  looiclng  at  it  as  a  whole.  Montague  &  Co.  v.  Lowry  (193  U.  S.,  38,  45-^6) ; 
Swift  &  Co.  V.  U.  S.,  (lOe  U.  S.  375.  386-3S7)." 

ThrouRhout  the  course  of  the  present  proceeding  the  argument  has  been 
frequently  advanced  that  in  an  equity  suit  to  enforce  the  antitrust  laws  the 
court  baa  power  (or  jurisdiction)  to  enjoin  snch  acts  only  as  of  themselves 
and  Independently  constitute  violations  of  those  laws.  Where  this  idea  had 
Its  inception  we  do  not  know,  but  certainly  no  support  for  It  can  be  fonnd 
in  the  decisions  of  the  United  States  Supreme  Court. 

On  the  contrary  that  court  has  consistently  held  that  In  esercialng  tbe 
liower  given  by  section  4  of  tbe  Sherman  Act  and  section  15  of  the  Clayton 
Act  "  to  prevent  and  restrain  violations "  of  those  acts,  the  Federal  courts 
may  properly  mould  their  decrees  In  accordance  with  the  particular  facts 
before  them  In  such  wise  as  lo  give  complete  and  efficacious  elTect  to  the 
prohibitions  of  the  statutes. 

In  Northern  Securities  Co.  p.  United  States  (193  U.  S.  197),  a  decree  of 
the  Circuit  Court,  enjoining  various  speclllc  acts  on  the  part  of  the  Northern 
5tecurlties  Company,  Its  officers  and  agents,  was  affirmed  by  the  Supreme 
Court.  Defendants  were  enjoined  from  acquiring  further  stock  or  voting  on 
It  or  exercising  Influence,  direction  or  control  over  the  railroad  companies  by 
virtue  of  their  stocliholdlngs,  Tlie  railroads  were  enjoined  from  i»eEmitting 
their  stock  to  be  voted  by  the  Northern  Securities  Company,  and  from  paying 
dividends  to  It,  and  from  allowing  It  to  have  any  control  or  domination  over 
them.  In  short,  the  lower  court,  without  regard  to  whether  the  specific  things 
prohibited  were  per  ae  unlawful,  adapted  its  decree  to  the  exigencies  of  the 
situation,  and  the  Supreme  Court  held  it  to  be  a  proper  exercise  of  power,  i 
At  pages  356-8  the  Supreme  Court  said ;  I 

"No  valid  objection  can  be  made  to  the  decree  below.  In  form  or  in  sub- 
stance. If  there  was  a  cwnblnatlon  or  con^iracy  in  violation  of  the  Act  of 
Congress,  between  the  stockholders  of  the  Great  Northern  and  the  Northern 
Pacific  Railway  Cos..  whereby  tbe  Northern  Securities  Company  was  formed 
aa  a  holding  corporation,  and  whereby  Interstate  commerce  over  the  lines 
of  the  constituent  companies  was  restrained.  It  must  follow  that  the  court 
in  execution  of  that  act,  and  to  defeat  the  efforts  to  evade  it,  could  prohilrit 
tbe  parties  to  the  combination  from  doing  the  specific  things  which  beinR  i 
d<me  would  effect  the  result  denounced  by  the  act  To  say  that  the  court  coulil 
not  go  so  far  Is  to  say  that  It  Is  powerless  to  enforce  the  act  or  to  suppress 
the  Illegal  combination,  and  powerless  to  protect  the  rights  of  the  public  as 
against  that  combination. 

"  It  Is  here  suggested  that  the  alleged  combination  had  accomplished  Its  object 
before  the  commencement  of  this  snlt.  In  that  the  Securities  Company  had  . 
then  organized,  and  had  actually  received  a  majority  of  the  stock  of  the  two  ! 
constituent  companies;  therefore,  It  la  argued,  no  effective  relief  can  now 
be  granted  to  the  Government.  This  same  view  was  pressed  upon  the  Circuit  , 
Court,  and  was  rejected.  It  was  completely  answered  by  that  court  whea  i 
It  said: 

"  '  Concerning  the  second  contention,  wfe  observe  that  It  would  be  a  novel   not 
10  say  absurd.  Interpretation  of  the  antitrust  act  to  hold  that  after  an  nnlawfol     ' 
I'ombinatlon  Is  formed  and  has  acquired  the  power  which  It  bad  no  right  to 
n'tinlre.  naniel.v,  to  restrain  commerce  by  suppressing  competition,  and  is  pro- 
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ceedlng  to  use  it  and  execute  the  purfMse  for  wblch  the  CDmblnBtlou  was 
formed.  It  must  be  left  In  poseesaioa  or  the  power  that  It  has  acquired,  with 
full  freedom  to  exercise  It.  Obviously,  the  act  when  fairly  Interpreted  will  bear 
Qo  such  construct  ion.  Congress  aimed  to  destroy  the  power  to  place  any  direct 
reatraint  on  interstate  trade  or  commerce,  when  by  any  combination  or  con- 
spiracy, formed  by  either  natural  or  artlflcial  persons,  Such  a  power  had  been 
acquired ;  and  the  Government  may  intervene  and  demand  relief  as  weli  after 
the  combination  la  fully  organized  as  while  it  is  in  process  of  formation.  In 
tbis  instance,  as  we  have  already  said,  the  Securities  Company  made  itself  a 
party  to  a  combination  In  restraint  of  Interstate  commerce  that  antedated  its 
organization  as  soon  as  it  came  Into  e3:lsteace,  doing  so,  of  course,  under  the 
direction  of  the  very  Individuals  who  promoted  It."  The  circuit  court  has  done 
only  what  the  actual  situation  demanded.  Its  decree  has  done  nothing  more 
than  to  meet  the  requirements  of  the  statute.  It  could  not  have  done  less  with- 
out declaring  Its  Inrpoteiic;  in  dealing  with  those  who  have  violated  the  law. 
The  decree,  if  executed,  will  destroy,  not  the  property  interests  of  the  original 
stockholders  of  the  constituent  companies,  but  the  power  of  the  holding  corpora- 
tion as  the  Instrument  of  on  iUegal  combination  of  which  It  was  the  master 
spirit,  to  do  that  wliich,  if  done,  would  restrain  interstate  and  international 
commerce.  The  exercise  of  that  tmwer  \telag  restrained,  the  object  of  Congress 
win  be  accomplished ;  left  undisturbed,  the  act  in  question  will  be  valueless  for 
any  practical  purpose." 
At  page  360  the  court  said : 

"  This,  It  must  be  remembered,  is  a  suit  In  equity,  Instituted  by  autliorlty  of 
Congress,  '  to  prevent  and  restrain  violations  of  the  act,'  sec.  4;  and  the  court, 
in  virtue  of  a  well-settled  rule  govpnitns  proceedings  in  equitj'.  may  mould 
its  decree  so  as  to  accomplish  practical  results— such  results  as  law  and  Justice 
demand.  The  defendants  have  no  Just  cause  to  complain  of  the  decree,  in 
matter  of  law,  and  it  should  be  afllrmed." 

In  Standard  Oil  Co.  v.  United  States  (221  U.  S.  I),  the  court  said,  at  pages 
77.  78 : 

"  It  may  be  conceded  that  ordtoarlly  where  it  was  found  that  acts  had  been 
done  iu  violation  of  the  statute,  adequate  measure  of  relief  would  result  from 
restraining  the  doing  of  such  acts  In  the  future.  Swift  v.  United  States  (196 
U.  S.  375).  But  in  a  case  Ube  this,  where  the  condition  which  has  been  brought 
about  In  violation  of  the  statute,  in  and  of  itself,  is  not  only  a  continued 
attempt  to  monopolize,  but  also  a  mdnopolization,  the  duty  to  enforce  the  statute 
requires  the  application  of  broader  and  more  controlling  remedies.  As  penalties 
which  are  not  authorized  by  law  may  not  be  Inflicted  by  Judicial  authority,  It 
follows  that  to  meet  the  situation  with  which  we  are  confronted  the  applica- 
tion of  remedies  twofold  in  character  becomes  essential :  First.  To  forbid  the 
doing  In  the  future  of  acts  like  those  which  we  have  found  to  have  been  done 
In  the  past  which  would  be  violative  of  the  statute.  Second.  The  exertion  of 
such  measure  of  relief  as  will  effectually  dissolve  the  combination  found  to  exist 
in  violation  of  the  statute,  and  thus  neutralize  the  extension  and  continually 
operating  force  which  the  possession  of  the  power  unlawfully  obtained  hog 
brought  and  will  continue  to  bring  about." 

The  court  then  proceeded  to  direct  the  submission  of  a  pjan  which  would 
efFectually  break  up  and  prevent  a  recurrence  of  the  monopoly,  and  recog- 
nized the  power  of  the  court  below  to  restrain  the  defendants  from  "  doing 
any  act  which  would  recognize  further  power  in  that  company,"  and  to  restrain 
or  [Itrect  the  doing  of  various  speciDc  acts  and  to  prohibit  the  defendants  from 
making  any  agreements  "  teniilng  to  produce  or  bring  about  further  violations 
of  the  act "  or  from  in  any  way  combining  or  conspiring  to  violate  the  act 
or  to  monopolize  or  attempt  to  monopolize  commerce. 

In  United  States  v.  American  Tobacco  Co.  <221  U.  8.  106).  the  court  said 
at  page  184: 

■■  We  hence,  la  determining  the  relief  proper  to  be  given,  may  not  model 
our  action  upon  that  granted  by  tlie  court  below,  but  in  order  to  enable  us  to 
award  relief  coterminous  with  the  ultimate  redress  of  the  wrongs  which  we 
flod  to  exist,  we  must  approach  the  subject  of  relief  from  an  original  point  of 
view.  Such  subject  necessarily  takes  a  twofold  aspect — the  character  of  the 
permanent  relief  required  and  the  nature  of  the  temporary  relief  essential  to 
be  applied  pending  the  working  out  of  permanent  relief  In  the  event  that  it  be 
found  that  it  Is  impossible  under  the  situation  as  it  now  exists  to  at  once 
rectify  such  existing  wrongful  condition.  In  considering  the  subject  from  botti 
of  these  aspects  three  dominant  Influences  must  guide  our  action:    (1)   The 
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doty   of  glvine  complete  and    efflcactous  effect  to   the   prohlbltloDB   of   tlie 
«t«tnte."    •    •     • 

And  on  pages  ISQ,  1§6,  the  court  aaltl  as  follows:  "*  *  *  It  IB  obvlons 
tbat  a  mere  decree  forbidding  stock  ownerabip  by  one  part  of  the  comblnatton 
la  another  part  or  entity  thereof,  would  afford  no  adequate  measure  of  i«llef, 
Blnpe  different  IngredleDta  of  the  combination  would  remain  unaffected,  and  by 
tbe  very  nature  and  character  of  their  organisation  would  be  able  to  conttnae 
the  wrongful  sltnation  which  It  Is  onr  duty  to  destroy." 

And  on  pages  186  and  187,  the  following : 

"  We  might  at  once  resort  to  one  or  the  other  of  two  general  remedies— 
(d)  the  allowance  of  a  permanent  injunction  restraining  the  comblnattcm  m 
a  universality  and  all  the  IndlvidnBla  and  corporations  which  form  a  part  of 
or  cooperate  in  It  In  any  manner  or  form  from  continning  to  Nigage  in  Intn- 
state  commerce  until  the  illegal  situation  be  cured,  a  measure  of  rdlef  which 
would  accord  in  substantial  effect  with  that  awarded  below  to  the  extent  that 
Oie  court  found  Illegal  comblnatione  to  exist;  or  (b)  to  direct  the  appolntmeit 
of  a  receiver  to  take  charge  of  the  assets  and  property  In  this  country  of  the 
combination  in  all  its  ramlflcations  for  the  purpose  of  preventing  a  contlnned 
violation  of  the  law,  and  thus  working  out  by  a  sale  of  the  propwty  of  the 
combination  or  otherwise,  a  condition  of  things  which  would  not  be  repugnaot 
to  the  prohibitlonB  of  the  act." 

At  page  188  the  court  said : 

"  That  in  the  event,  before  the  expiration  of  the  period  thus  fixed,  a  condltioa 
of  disintegration  in  harmony  with  the  law  la  not  brought  about,  either  as  the 
consequence  of  the  action  of  the  court  in  determining  an  Issue  on  the  subject 
or  In  accepting  a  plan  agreed  upon,  it  shall  be  the  duty  of  the  court,  either  b; 
way  of  en  loJuDction  restraining  the  movement  of  the  products  of  the  combina- 
tion Id  the  channels  of  interstate  or  foreign  commerce  or  by  the  appointment 
of  a  receiver,  to  give  effect  to  the  requirements  of  the  statute. 

"  Fending  the  bringing  about  of  the  result  Just  stated,  each  and  all  of  the 
defendants,  individuals  as  well  as  corporations,  should  be  restrained  from 
doing  any  act  which  might  further  extend  or  enlarge  the  power  of  the  com- 
bination by  any  means  or  device  whatsoever." 

The  decree  finally  entered  In  this  case  Is  to  be  found  In  4  Fed.  Antitrust 
Dec.  246.  It  contains  prohibitions  against  various  SpeclQc  acts  fully  as  drastic 
as  any  to  be  found  in  the  packers'  decree. 

In  United  Statis  r.  Union  Pacific  R.  K,  Company    (226  U.   S.   470),  the    I 
court  said  at  pnge  474: 

'■  •  ■  •  each  ease  under  the  Sherman  Act  must  stand  upon  its  own 
facts,  and  we  are  unable  to  regard  the  decrees  in  the  Northern  Securities 
Co.  case  and  the  Standard  Oil  Co.  case  as  precedents  to  be  followed  now,  in 
view  of  the  different  situation  presented  for  consideration." 

At  pages  476-477  the  court  said : 

"  The  main  purpose  of  the  act  is  to  forbid  combinations  and  conspiracies 
In  undue  restraint  of  trade  or  tending  to  pionopolize  It.  and  the  object  of 
proceedings  of  this  character  is  to  decree,  by  as  effectual  means  as  a  court 
may.   the  end  of  such  unlawful   combinations  and  conspiracies.     So    far  as    I 
is  consistent  with  this  purpose  a  court  of  equity  dealing  with  socb  combinations 
should  conserve  the  property  Interests  Involved,  but  never  In  such  wise  as  to 
siicrlllce  the  object  and  purpose  of  the  statute.    The  decree  of  the  courts  niust 
be  fnlthfully  executed  and  no  form  of  dissolution  be  permitted  that  in  substanre    ■ 
or  effect  amounts  to  restoring  the  combination  which  It  was  the  purpose  of  the    I 
decree  to  terminate." 

It  Is  not  necessary  further  to  multiply  illustrations  to  demonstrate  that  the  | 
power  of  the  Federal  Courts  to  enforce  the  antitrust  laws  is  not  limited  to 
restraining  the  doing  in  future  of  acts  which  have  already  resulted  in  a 
violation  of  law,  but  extends  also  to  prohibiting  the  doing  of  any  act  or 
series  of  acts  which,  although  not  in  and  of  themselves  unlawful,  the  court 
in  the  exercise  of  Intelligence  or  foresight  or  as  the  result  of  experience  can 
plainly  foresee  will,  If  not  prohibited,  continue  and  perpetuate  the  iUegal 
condition  already  found  to  exist  and  which  it  is  the  plain  duty  ot  the  court 
to  completely  and  effectually  enjoin  and  stamp  out. 

The  various  antitrust  decisions  of  the  Supreme  Court  when  read  together    I 
establish  beyond  question  that  this  power  may  be  exercised  not  only    (H  for    | 
the  purpose  of  completely  and  effectually  dissolving  the  combination  or  doing 
away  with  the  conspiracy  found  to  exist  In  violation  of  law,  but  also    (2) 
for  the  purposes  of  neutralizing  the  extension  and  continually  operating  for«    i 
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or  momentum  which  the  poaseesion  of  power  unlawfully  obtained  under  the 
coiublnatlon  or  conspiracy  has  brought  about  and  will  continue  Co  bring  about. 

Id  short,  the  power  to  prevent  and  restrain  ylolatlons  of  the  antitrust  laws 
necessarily  Includes  power  to  prohibit  acta  which,  though  lawful  if  Btandlng 
alone,  are  elementB  of  an  unlawful  scheme  or  plan.  As  was  said  by  the 
Supreme  Court  in  Gompera  v.  Bucks  Stove  A:  Range  Co.  (221  U.  8.  418,  438)  : 

"The  court's  protective  and  ■restraining  powers  extend  to  every  device 
whereby  property  Is  Irreparably  damaged  or  commerce  Is  illegally  restrained. 
To  hold  that  the  restraint  of  trade  under  the  Sherman  Anti-Trust  Act,  or  on 
genet^t  principles  of  law,  could  be  enjoined,  but  that  the  means  through  which 
the  restraint  was  accomplished  could  not  be  enjoined  would  be  to  render  the 
law  Impotent." 

In  the  previous  proceeding  brought  agaloat  these  same  defendants  in  the 
United  States  Circuit  Court  In  the  District  of  Illinois  in  1903,  and  alHrmed 
by  the  Supreme  Court  In  1906  (Swift  h  Co.  v.  United  States,  196  U.  S.  375), 
the  injunction  then  granted  sought  to  terminate  the  conditions  still  existing 
In  1B20  and  shown  in  the  petition  of  the  Departmait  of  Justice  in  this  pro- 
ceeding to  have  grown  and  become  a  real  menace  to  open  competition  and 
public  welfare. 

It  was  objected  in  that  case,  as  In  the  present  proceeding,  that  the  several 
acts  charged  were  lawful,  but  the  court  dismissed  this  with  the  sententious 
statement  that  '"  the  plan  may  make  the  parts  unlawful  "  (p.  396). 

The  prohibitions  in  the  previous  decree  havPng  proved  manifestly  Inadequate 
to  accomplish  the  purposes  aimed  at,  It  was  botli  wise  and  necessary  for  tho 
Government  in  this  prosecution  of  the  packers  to  place  more  specific  restrictions 
upon  their  acts  than  were  contained  in  the  previous  decree  of  1903,  And  in 
pointing  out  with  such  particularity  the  concrete  acts 'which  the  defendants 
were  prohibited  from  doing  the  present  decree  complied  with  the  opinion  of  the 
Supreme  Court  in  the  previous  case,  where  it  was  said  (196  U.  S.  at  page  401)  W 

"The  defendants  ought  to  l>e  informed  as  accurately  as  the  esse  permits 
what  they  are  forbidden  to  do." 

IV. 

THE  FACT  THAT  THE  DECREE  WAS  ENTERED  ON  CONSENT  OF 
THE  DEFENDANTS  GIVES  IT  THE  ADDED  FORCE  OF  A  SOLEMN  CON- 
TRACT BETWEEN  THE  GOVERNMENT  AND  THE  DEFENDANTS  WHICH 
CANNOT  BE  MODIFIED  OR  CHANGED  IN  FUND.VMENTAL  TERMS  EX- 
CEPT BY  CONSENT  OF  ALL  PARTIES. 

The  consent  by  any  defendant  to  the  terms  of  a  decree  proposed  to  be  entered 
against  it  strengthens  the  binding  effect  of  such  decree,  for  it  is  in  effect  an 
agreement  by  the  defendant  upon  the  provisions  of  the  decree. 

In  12  Corpus  Juris  520,  it  Is  stated  that  a  consent  decree  "  is  in  effect  an 
admission  by  the  parties  that  the  decree  is  a  Just  determination  of  their  rights 
upon  tbe  real  facts  of  the  case,  had  such  been  proved." 

To  the  same  effect  see  Gibson's  Suits  in  Chancery,  sec.  568;  Schmidt  v. 
Oi-egon  Gold  Mln.  Co..  28  Ore.  9,  28. 

In  Hariaka  r.  Delph  (133  Fed.,  158;  8  C.  C.  A.,  Sfh  c;rc.)  the  court  said  at 
page  160: 

"  The  consent  of  the  plaintiffs  on  the  trial  of  the  cause  in  open  court  to  the 
judgment  so  entered  against  them  dispensed  with  the  necessity  of  Bling  separate 
findings  of  fact  or  conclusions  of  law.  The  consent  of  tlie  parties  relieved  the 
court  of  the  necessity  of  finding  the  facts.  Saltonstali  v.  Russell  (152  U.  S., 
628)  ;  Gregorj-  v.  Gregory  (102  Cal.,  50)." 

In  Adicr  V.  Van  Kirk  Land,  etc.,  Co.  (114  Ala.,  551),  the  Supreme  Court  of 
Alabama  said: 

"  In  the  absence  of  fraud  in  its  procurement,. and  between  parties  sui  juris, 
who  are  competent  to  malte  the  consent,  not  standing  In  confidential  relations 
to  each  other,  a  judgment  or  decree  of  a  court  having  jurisdiction  of  the  sub- 
ject-matter, rendered  by  consent  of  parties,  tiiough  without  any  ascertainment 
by  the  court  of^the  truth  of  the  facta  averred,  is,  according  to  the  great  weight 
of  American  authority,  as  binding  and  conclusive  between  the  parties  and  their 
privies  as  if  the  suit  had  been  an  adversary  oncj  and  the  conclusions  embodied 
in  tbe  decree  had  been  rendered  upon  controverted  Issues  of  fact  and  a  due 
consideration  thereof  by  the  Court." 

In  United  States  Construction  Co.  v.  Armour  Packing  Co.  (3S  Okla,,  178), 
which  involves  an  attempt  to  vacate  a  consent  Judgment,  the  Oklahoma  Supreme 
Court  said; 
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"  Several-  KBdiniiiieiits  of  error  are  urx^  for  reverasl  of  tbe  Judgm^t,  bnt 
th«re  is  one  principle  of  law  wblch  conclusively  determines  this  case,  aod  that 
principle  Is  that  a  court  has  no  power,  after  atipnlatlon  for  settlement,  agreed 
to  and  stKced  by  all  the  parties  in  Interest,  has  been  filed,  and  after  Judgment 
has  been  entered  in  accordance  wltb  such  stipolstlon,  to  vacate  and  set  aside 
ot  modify  the  Judgment  after  the  term  at  which  It  was  rendered,  in  the  ab- 
deoce  of  fraud  betwe«i  the  parties  agreeing  t€  settlement  by  consent  or  stipula- 
tion, except  for  mistake,  neglect,  or  omission  of  the  clerk.  •  •  •  No  attempt 
waa  made,  after  the  parties  entered  Into  the  stipulation  consenting  to  the 
entry  of  Judgment  thereon,  and  h^ore  the  court  entered  Judgment,  to  show 
cause  why  Judgment  should  not  be  entered  as  per  stipulation.  On  the  other  band, 
the  decree  entered  liad  the  approval  at  the  time  of  all  the  parties,  and  no  fraud 
is  alleged  or  shown.  We,  therefore,  hold  that  the  Judgment  entered  in  tbie  case 
was  entered  in  accordance  witb  the  stipulation  agreed  to  by  all  the  parlies  in 
Interest  and,  In  the  absence  of  fraud  on  the  part  of  the  parties  to  tbe  case.  Is 
final  and  conclusive  as  between  the  parties,  and  that  the  court  committed  no 
error  in  OTcrmllng  the  motion  to  Tacate," 

In  12  Corpus  Juris  520,  it  ia  said : 

"  Such  a  decree  la  so  binding  as  to  be  absolutely  conclusive  upon  tbe  cou- 
senting  parties,  and  it  can  neither  be  amended  or  in  any  way  varied  without  a 
like  consent,  nor  can  it  be  re-beard,  appealed  from,  or  reviewed  upon  a  writ  of 
error,  nnii  the  one  only  way  In  which  it  can  be  attnt^ked  or  impeached  is  by  an 
original  bill  allying  fraud  in  securing  the  consent." 

To  the  same  effect,  see  Gibson's  Suits  in  Chancery,  Section  558. 

In  23  Cyc.  T29,  It  Is  said : 

"A  Judgment  by  consent  of  the  parties  is  more  than  a  mere  contract  in  pai': 
haTlug  the  sanction  ot  the  court,  and  entered, as  its  determination  of  the  con- 
troversy, It  has  all  the  force  and  effect  of  any  other  judgment,  being  conclusive 
as  an  estoppel  upon  the  parties  and  their  privies,  and  not  invalidated  by  sub- 
sequent failure  to  perform  a  condition  on  which  the  consent  was  based,  althougb 
It  may  be  inquired  into  for  fraud  practiced  upon  one  of  tbe  parties,  or  as  against 
other  creditors  of  defendant." 

For  cases  illustrating  the  binding  effect  of  auch  decrees  upon  consenting 
parties,  see  Central  Life  Sec.  Co.  v. '  Smith,  238  Fed.  170 ;  Sidelinker  v.  York 
Shore  Water  Co.  (Me.  1918)  2,  A.  L.  R.  327. 

The  decree  In  this  case  baa  become  popularly  known  as  the  so-called  "  Coiiscut 
Decree."  By  many  this  term  would  seem  to  take  it  out  of  the  usual  and 
ordinary  class  of  decrees  rendered  by  a  court  In  the  prosecution  of  equity 
actions  to  enforce  the  provisions  of  antitrust  laws.  This  view  Is  entirely  er- 
roneous. An  examination  of  the  many  hundreds  of  prosecutions  by  Federal 
prosecutors  who  are  directed  under  the  terms  of  section  4  (ft  tike  Sherman  anti- 
trust law  to  bring  such  actions,  will  show  that  by  far  the  majority  of  such 
decrees  have  been  consent  decrees. 

Ill  I>avies  (in  "  Trust  Ijjws  and  Unfair  Conipetition."  the  author  says,  at  imw 
478,  with  reference  to  decrees  against  violators  of  the  Sherman  law : 

"  By  far  the  greater  nunitier  of  prohibitions  of  unfair  competitive  metho<ls, 
however,  are  found  in  '  consent  decrees.'  Tbe  usual  procedure  in  such  cases  bas 
been  for  the  Govemniwit  to  file  a  bill  setting  forth  the  organization  of  the  offend- 
ing combination,  association,  or  other  defendant,  the  violation  of  taw  complained 
of,  and  the  competitive  methods  employed  by  the  defendants.  The  latter  com' 
lug  into  court  have  admitted  a  technical  violation  of  the  act  and  have  agreed 
to  the  terms  of  a  decree  satisfactory  to  the  Department  of  Justice." 

In  fact,  the  very  essence  of  the  subject  matter  involved,  calling  a.s  it  does  not 
only  for  the  deterndnution  of  difficult  legal  questions  but  also  for  the  ap- 
plication of  such  legal  questions  to  econondc  and  business  conditions,  makes  it 
almost  necessary  for  the  prosecuting  officer,  the  court,  and  the  defendants  to 
confer,  consult,  and  to  agree  upon  the  terms  of  a  decree,  which  shall  not  only  sat- 
isfy the  statute  but  also  not  do  imnecessary  violence  to  any  economic  principle. 

Too  great  emphasis  can  not  be  placed  upon  the  statement  that  consent  de- 
crees did  not  originate  with  the  enforcement  of  tbe  Sherman  act.  So  long  as 
there  has  been  a  system  of  Jurisprudence  and  courts  in  which  parties  have 
appeared  and  pleaded  their  cases,  it  has  been  necessary  to  enter  decrees  and 
judgments  on  consent,  and  such  decrees  and  judgments  have  always  had  espe- 
cial sanctity. 

Thus,  In  addition  to  baring  the  same  force  and  effect,  as  between  the  parties, 
as  an  ordinary  Judgment,  a  consent  decree  is  peculiar  in  the  following  r 
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1.  If  th«  cMitrt  bad  Jurisdiction  of  the  parties  and  the  subject  matter,  the 
consent  of  all  parties  to  the  entry  of  the  decree  operates  aa  a  waiver  of  all 
4lefects  and  trregularlttes  la  tbe  previous  proceedings  even  thouKh  they  be  snch 
«B  would  have  constituted  reversible  errors  In  the  case  of  an  ordinary  Judg- 
jDeut.    23  Cyc.  729,  and  cases  elted. 

2.  A  consent  decree  la  not  reviewable  by  appeal  or  writ  of  error.  3  Corpus 
Juris  671,  citing  a  host  of  decisions  in  support  of  the  following  statement: 

"  It  is  a  well  settled  general  rule  •  •  •  that  a  party  cau  not  complain  of 
.a  judgment,  order,  decree,  or  ruling  rendered  or  made,  on  agreement  or  other- 
wise, with  his  es1)reSH  or  implied  consent,  or  appeal  or  sne  out  a  writ  of 'error 
to  review  the  same." 

While  the  United  States  Supreme  Court,  because  of  the  terms  of  the  acts 
-of  Congress  regulating  Its  appellate  Jurisdiction,  does  not  follow  the  estab- 
lished equity  rule  tbat  a  consent  decfee  Is  not  appealable,  "  yet  a  decree  which 
appears  on  the  record  to  have  been  rendered  by  consent  is  always  affirmed  with- 
out considering  tlie  merits  of  the  cause,"  Nashville,  etc..  R.  Co,  v.  U.  S.,  IIS 
U.  S.  261 ;  U.  S.  V,  Babbitt,  104  U  S  767 ;  Pacific  Railroad  v  Ketchum.  101  U,  S, 
289, 

3.  A  consent  decree  can  not  be  modified  or  vacated  by  the  court  which  en- 
tered it  except  upon  consent  of  all  parties  to  tlie  decree.  12  Corpus  Juris,  920; 
■23  Cyc,  733, 

In  Morris  v.  Peyton,  29  W.  Va,  201,  212,  the  West  Virginia  Supreme  Court, 
speaking  of  the  power  of  a  court  to  vacate  or  modify  a  decree  entered  by 
-consent  of  the  parties  to  an  action,  said : 

"  As  such  a  decree  is  not  the  Judgment  of  the  court  upon  the  merits  of  the 
■case  but  the  act  of  the  parties  to  the  suit.  It  is  obvious  that  it  can  not  be 
modified,  set  aside  or  annulled  by  any  order  in  the  cause  made  by  the  court 
below  vilhout  the  cimxent  of  all  the  parties  to  the  cnujie." 

It  la  for  these  reasons  that  the  various  United  States  attorneys  in  seeking 
to  enforce  antitrust  laws  have  availed  themselves  of  decrees  fixed  after  con- 
terence  and  by  and  with  the  consent  of  the  defendants,  because  such  decrees 
were  less  susceptible  to  attack  and  more  liable  to  do  Justice  to  ell  parties 
than  decrees  entered  after  the  opposition  of  trial. 

Mr.  Dfivles  In  iilH  work  on  "Trust  Laws  and  Unfair  Competition,"  says,  at 
page  478: 

"  But  while  the  legality  of  particular  competitive  methods  probably  can  not 
tte  determined  from  these  decrees,  they  show  at  least  that  the  methods  pro- 
hibited are  unfair  In  tbe  opinion  of  the  officials  charged  wltb  the  administra- 
tion of  the  antitrust  act,  and  Inferentlally,  also  In  the  opinion  of  the  courts 
signing  the  decrees," 

The  fact  that  the  decree  In  this  proceeding  was  entered  upon  the  consent 
of  the  parties  Instead  of  after  trial  does  not  in  any  way  affect  its  validity,, 
and  in  fact  gives  it  a  special  force  as  against  any  effort  direct  or  Indirect  on 
the  part  of  the  defendants  to  obtain  a  modification. 

Since  it  t)ecame  noised  abroad  tliat,  by  some  arrangement  betweai  the  Oov- 
■ernment  and  the  packers,  a  movement  was  on  foot  to  obtain  a  modification  of 
this  consent  decree,  certain  parties  have  been  allowed  by  the  ^urt  to  Inter- 
vene on  the  ground  that  their  Interests  would  be  seriously  affected  by  the 
proposed  modification. 

Whether  or  not  the  consent  of  these  Intervening  parties  would  be  necessary 
to  a  modification  of  the  decree,  as  has  been  suggested.  It  Is  certainly  clear 
that,  upon  any  application  for  a  modification,  they  would  have  a  full  right 
to  be  heard  and  to  urge  any  valid  objections  thereto, 

V. 

AX  APPLICATION  TO  MODIFY  THE  COUKT'S  DECREE,  IF  MADE  BY 

THE   DEPARTMENT   OV   JUSTICE.    WOULD   BE   MOST   DIFFICULT   TO 

SUSTAIN  AND  MOST  IN,IURIOUR  TO  THE  FUTURE  ENFORCEMENT  OF 

ANTITRUST  LAWS. 

1.  The  duty  of  enforcing  the  Sherman  antitrust  law  and  the  Clayton  Act 
rests  upon  the  Attorney  General  of  the  United  States.  (Sherman  antitrust 
law,  sec.  4;  Clayton  Act,  sec.  IS.) 

2,  The  Attorney  General  represents  the  people  of  the  United  States  in  the 
enforcement  of  these  laws  and  should  use  every  means  in  bis  power  to  see 
that  the  prohibitions  of  the  statute  against  conspiracy,  restraint  of  trade, 
monopoly  and  attempts  to  monopolize  are  carried  out. 


:v  Google 


1082  packers'  consent  decree. 

8.  Aaj  appllcatloo  by  tbe  Attorner  Oeneral  to  modify  the  decree  inuat 
■llece  and  be  maHt  later  prove  to  the  court  both  that  the  provialoti  of  the  decree 
complained  of  waa  not  Justified  and  that  the  QoTemment  waa  unable  to  prove 
tbe  facta  which  were  alleged  In  the  petition  setting  forth  vtolations  of  law  by 
the  defendanta. 

4.  He  mnat  alao  prove  that  even  aaaumlng  the  Government  waa  able  to  prove 
that  the  defendant  packers  bad  violated  the  law,  there  waa  no  need,  notwith- 
standing the  allegatlona  contained  in  the  petition  to  the  contrary,  for  the  court 
going  80  far  as  to  prohibit  the  packers  fi-om  engaging  In  bualnesa  in  the  unre- 
lated llnee  in  order  to  prevent  violations  of  law.  ^ 

6.  He  must  farther  show  to  the  court,  in  order  to  Justify  his  position,  why 
the  modlflcetion  seeks  only  Co  strike  out  the  prohibition  of  the  decree  with 
respect  to  unrelated  lines  and  to  leave  In  the  decree  the  other  prohlbttlons  with 
respect  to  (a)  stockyards  and  stocfa-marbet  newspapers;  (b)  retail  meat  husi- 
ness;  (c)  dealing  In  fresh  milk  and  cream:  (d)  public  cold-storage  war^ouses. 

The  burden  would  be  upon  the  Attorney  General  to  show  why  these  prohibi- 
tions are  necessary  to  carry  out  the  objects  of  the  Sherman  antitrust  law  and 
the  Clayton  Act  with  respect  to  the  packers'  future  conduct  and  why  the 
prohibition  as  to  unrelated  lines  Is  not  necessary.  Some  reason  must  be  given 
to  Justify  a  distinction  between  handling  milk  and  cream  on  the  one  hand  and 
coffee  and  tea  on  the  other. 

6.  He  must  further  convince  the  court  that  it  had  do  authority  to  go  as  far 
as  the  prohibition  with  respect  to  unrelated  lines,  although  the  decisions  in 
antitrust  cases  have  held  that  the  court  had  power  to  go  so  far  as  to  actually 
dissolve  defendant  corporations  or  to  appoint  receivers  to  sell  their  assets,  if, 
in  the  discretion  of  the  court,  such  action  was  necessary  to  accomplish  the 
objects  of  the  statute. 

It  hardly  seems  reasonable  that  the  prosecuting  officer  of  the  Government 
should  seek  to  limit  the  power  of  the  courts  to  fully  and  completely  enforce 
our  antitrust  laws. 

7.  If,  however,  such  arguments  should  prevail  before  the  conrt,  not  only  would 
futnre  prosecutions  of  violations  of  antitrust  laws  be  seriously  handicapped  but 
such  a  decision  would  fomish  a  precedent  for  the  oi)enlng  of  many  of  the 
thousands  of  decrees  obtained  by  consent  or  otherwise  In  the  United  States 
courts. 

8.  The  Attorney  General  must  also  overcome  the  legal  effect  of  the  defendants 
having  actually  consented  to  the  terms  of  the  decree  In  question  and  urge 
some  unique  argument  to  contradict  the  many  decisions  clearly  holding  that 
a  consent  of  tbe  defendants  amounts  to  a  contract  with  the  plaintiff,  which  is 
not  appealable  and  can  not  be  abrogated  or  changed  except  by  the  mutual  con- 
sent of  both  parties. 

It  has  been  urged  that  the  preliminary  statements  In  the  decree,  protesting 
innocence  on  the  part  of  the  defendants  of  any  violation  of  law,  iu  fact  or 
Intent,  and  that  the  defendants'  consent  to  the  entry  of  the  decree  shall  not  be 
considered  an  adjudication  that  they  have  in  fact  violated  any  law  of  the 
United  States,  aoionnts  to  a  nullification  of  tbe  actual  terms  of  the  decree,  to 
which  the  defendants  formally  agreed  and  consented. 

A  prejudiced  mind  might  picture  the  defendants  willing  to  stultify  tb%lt 
action  and  come  Into  court  and  urge  that  the  decree  which  they  formally  con- 
sented to  was  void  for  such  a  reason,  but  the  wildest  fancy  could  not  picture 
the  Government  presenting  such  an  argument  for  modification. 

9.  The  Attorney  General  must  also  overcome  the  objections  of  the  parties  who 
were  forced  to  Intervene  In  this  proceeding,  because  of  the  public  Intimation  that 
the  Government  and  tiie  packers  were  about  to  agree  upon  a  modification 
of  this  decree. 

10.  The  Attorney  General  must  also  take  Into  consideration  that  at  the  hear- 
ings Just  completed  no  public  demand  for  the  modification  of  this  decree  has 
been  shown,  while,  on  the  other  hand,  a  very  large  public  opinion  was  voiced 
In  favor  of  the  decree  at  the  time  of  Its  entry  by  the  court,  and  was  shown  by 
appearances  before  the  committee  to  still  exist. 

11.  The  Attorney  General  must  alao  overcome  the  objection  which  is  certain 
to  be  presented  to  the  court,  that  the  request  and  entire  agitation  for  this 
modification  has  come  from  one  (Vernon  Campbell,  of  the  California  Co- 
operative Canneries)  who  has  himself  shown  that  he  and  his  corporation  are 
intimately  connected  with  one  of  the  defendants. 

This  immediately  raises  the  question  as  to  whether  the  application  for 
modification  Is  made  in  good  faith  and  as  to  whether  the  defendants,  or  some 
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of  them  at  lenat,  are  not  seeking  by  this  indirect  method  to  obtain  favoraWe 
action  by  the  Attorney  General  and  the  court  in  behalf  of  modlflcation. 

It  18  not  customary  for  the  conrt  to  allow  Its  judgmenta  and  decrees  to  be 
played  "  fast  and  loose  "  with  In  any  such  fashion. 

12.  The  Attorney  General  must  also  overcome  the  objection  which  is  bound 
to  be  urged  before  the  court,  that  this  application  to  modify  has  been  made 
after  the  statute  of  limitBtions  has  run  as  to  many  of  the  acts  which  might 
coostitate  a  violation  of  the  criminal  provislona  of  the  Sherman  antitrust  law 
and  the  Clayton  Act,  and  for  which  the  defendants  could  have  been  prosecuted 
in  1819. 

13.  The  Attorney  General  must  also  overcome  the  additional  objection  that 
Congress  has  recognized  the  decree  and  fraraed  legislation  for  the  regulation 
and  control  of  the  packers  In  the  lines  in  which  they  now  have  a  monopoly, 
omitting  therefrom  all  reference  to  the  speoiflc  lines  which  the  decree  forbids 
the  defendants  from  handling. 

It  should  be  borne  In  mind,  however,  that  the  paclcers'  control  legislation, 
even  if  It  did  cover  all  of  the  activities  of  the  packers  In  any  line,  is  only  de- 
signed to  regulate  and  control  their  activities.  It  was  not  framed  upon  the 
theory  of  superseding  the  Sherman  antitrust  law  or  the  Clayton  Act,  or 
of  relieving  the  defendants  from  any  prosecution,  either  criminal  or  in  equity, 
should  they  conspire  to  restrain  trade  or  attempt  to  create  a  new  monopoly 
In  other  lines.  In  other  words,  the  packers'  control  law  is  framed  on  the 
theory  that  there  was  need  and  necessity  for  regulation  and  control  of  a  real 
monopoly,  and  the  Government  still  looks  to  the  Department  of  Justice  to 
enforce  the  antltmst  laws  and  to  prevent  not  only  Individuals  and  corpora- 
tions from  obtaining  a  monopoly  In  part  of  the  trade  and  commerce  of  the 
country  but  particularly  from  preventing  an  existing  monopoly,  with  all  of  its 
special  powere  and  privileges,  from  extending  Its  field  Into  other  lines,  to  the 
injury  of  the  public  and  in  contravention  of  law. 

14.  Finally,  the  Attorney  General  most  recognize  that,  under  all  of  the  decis- 
ions of  the  courts  with  respect  to  consent  decrees,  no  modification  of  this  decree 
In  any  substantial  provision  can  be  obtained  wltl^out  the  consent  of  the  defend- 
ants, of  whom  there  are  five  principal  defendants  and  127  defendants,  including 
Individuals  and  subsidiaries. 

It  therefore  follows  that  if  the  statements  made  by  the  chairmen  of  the 
Interdepartmental  Committee  are  correct  that  none  of  the  defendants  has 
applied  to  the  Department  of  Justice  for  a  modification  of  the  decree — and 
certainly  none  of  the  packers  appeared  at  the  hearing — that  then  the  Attorney  . 
General,  representing  the  Government  of  the  United  States,  which  brought  this 
action,  alleging  a  violation  of  the  antitrust  law,  must  of  his  own  volition 
approach  the  defendant  packers  and  ask  them  to  consent  to  a  modlflcation  of 
this  decree. 

It  Is  also  clear  that  if  any  of  the  parties  defendant  object  to  a  modlflcation 
of  the  decree  in  any  of  its  specific  terms  the  Government  would  fail  in  Its  appli- 
cation and  the  court  would  have  no  authority  to  grant  such  modification. 
VI. 

THE  DECREE  IS  NOT  INVALIDATED  BY  ANT  PROVISION  OR  RECI- 
TAL THEREIN,  NOR  DOBS  ANT  PROVISION  AUTHORIZE  MODIFICA- 
TION. 

Iff)  The  Eighteenth  clanse  of  the  Decree  does  not  provide  a  basis  for  an  ap- 
plication for  modlflcation. 

The  eighteenth  clause  of  the  decree  reads  as  follows: 

"  Eighteenth.  That  Jurisdiction  of  this  cause  be,  and  IB  hereby,  retained  by 
this  court  for  the  purpose  of  taking  such  other  action  or  adding  at  the  foot  of 
this  decree  such  other  relief,  If  any,  as  may  become  necessary  or  appropriate 
for  the  carrying  out  and  enforcement  of  this  decree  and  for  the  purpose  'of 
entertaining  at  any  time  hereafter  any  application  which  the  parties  may  make 
with  respect  to  this  decree." 

If  the  committee  will  Investigate  any  one  of  a  large  number  of  decrees  en- 
tered both  by  consent  and  otherwise,  in  actions  brought  by  the  United  States  for 
the  enforcement  of  antitrust  laws,  as  well  as  In  general  equity  actions,  It  will 
be  found  that  some  such  provision  is  contained  at  the  foot  of  the  decree. 

In  most  of  the  antltmst  cases  the  provision  is  much  broader  than  the  verbi- 
ase  of  clause  Eighteenth,  and  frequently  provides  for  an  opportunity  for  the 
parties  to  apply  to  the  court  "if  it  be  hereafter  shown  to  the  satisfaction  ot 
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the  conn  that  by  reason  of  (.-tuuige<I  tondltloTiH  or  chauxeti  In  the  Rtatute  laws 
ot  the  United  States,  the  provisions  hereof  have  becuiue  Luaiqtropriate  or  in- 
adequate to  malotalD  competitive  coiidltlone  in  Interiitute  trade  or  commerce 
of  the  United  States  •  •  ♦  uud  are  no  longer  oecessary  to  secure  or  main- 
tain competitive  conditiooB  In  sucli  trade  or  commerce.:'  (See  United  States 
V.  Kluge  et  al.,  decree  dated  October  8,  1917,  United  States  Dlatrlct  Court, 
Southern  District  of  New  York.) 

The  ciear  intent  of  clause  eighteenth  was  to  provide  for  application  to  the 
court,  as  *he  decree  states ;  "Ah  may  become  necessary  or  appropriate  for  the 
carrying  out  and  enforcement  of  this  decree."  The  general  words  following 
must  certainly  be  congtrued  in  the  light  of  the  whole  clause. 

Furthermore,  It  has  never  been  held  by  any  court  that  after  a  judgment  or 
decree,  and  particularly  where  It  has  become  final  and  the  terms  thereof  have 
been  conQrmed  and  agreed  to  by  the  parties,  that  either  could  apply  for  a 
change  of  any  of  the  fundamental  provisions  without  the  consent  of  the  other. 
In  fact,  the  courts  have  held  to  the  contrary. 

In  most  equity  decrees,  as  in  this  case,  the  court  itself  reserves  the  right  to 
grant  other  relief  In  the  interests  of  carrying  out  the  fundamental  provisions 
of  the  final  Judgment,  and  the  granting  of  such  other  relief  as  would  take  into 
consideration  the  reasonable,  appropriate,  and  proper  economic  methods  of 
carrying  out  such  decree. 

(6)  The  reservation  in  the  decree  that  it  should  not  be  considered  an  admis- 
sion by  the  defendants  that  they  had  violated  the  law  was  reasonable. 

The  decree  contains  the  following  assertion : 

"  ■  *  *  that  while  the  defendants  and  each  of  them  maintain  the  truth 
of  their  answers  and  assert  their  innocence  of  any  violation  of  law,  in  fact 
or  intent,  they  nevertheless,  desiring  to  avoid  every  appearance  of  placing  them- 
selves in  a  position  of  antagonism  to  the  Government,  have  consented  and  do 
consent  to  the  making  and  entry  of  the  decree  now  about  to  be  entered  without 
any  findings  of  fact,  upon  condition  that  their  conseuts  to  the  entry  of  said 
decree  shall  not  constitute  or  be  considered  an  admission,  and  the  rendition 
or  entry  of  said  decree,  or  the  decree  itself,  shall  not  constitute  or  be  con- 
sidered nn  adjudication  that  the  defendants  or  any  of  tliem  have  in  fnct 
violated  any  law  of  the  United  States." 

The  reason  for  the  Insistence  by  the  defendants  upon  this  assertion  of 
invocence  and  stipulation  that  their  consent,  emtwdied  in  a  decree,  should 
not  amount  to  an  adjudication  that  they  had  not  violated  any  Inw  of  the 
United  States,  can  undoubtedly  be  found  In  the  records  of  the  Attorney 
General's  oltice. 

It  is  to  he  quite  reasonably  accounted  for  by  the  provision  of  the  Sherman 
antitrust  law   (sec.  7),  which  provides  as  follows; 

"Any  person  who  shall  be  injured  in  his  business  or  property  by  any  other 
person  or  corporation,  by  reason  of  anything  forblddert  or  declared  to  l)e  un- 
lawful by  this  act,  may  sue  therefor  in  any  circuit  court  of  the  United  States 
-  In  the  district  in  which  the  defendant  resides  or  is  found,  without  respect  to 
the  amount  in  controversy,  and  shall  recover  threefold  the  damages  by  htm  sus- 
tained, and  the  costs  of  suit,  including  a  reasonable  attorney's  fee."  Many  of 
the  antitrust  laws  of  various  States  also  include  similar  provisions. 

It  Is  not  to  be  doubted  and  tJie  evidence  discloses  that  the  defendant  packers, 
through  their  methods  of  competition,  have  injured  the  business  of  many  of 
their  competitors.  That  the  march  of  their  monopoly  has  left  in  Its  wake 
many  victims  and  enemies  who  desire  vengeance  can  not  be  doubted. 

It  therefore  follows  that  in  insisting  upon  this  stipulation  the  defendants 
were  not  only  wise,  but  that  their  contention  was  reasonable.  If  they  were  to 
consent  formally  to  the  entry  of  a  decree,  under  which  they  were  to  go  out 
of  the  various  lines  of  business  such  as  stockyards,  retail  meat  markets, 
public  cold  storage  warehouses,  fresh  milk,  cream,  eggs  and  unrelated  lines, 
the  decree  being  based  upon  a  petition  which  alleged  not  only  that  they  were  a 
monopoly,  but  were  seeking  to  become  a  monopoly  in  other  lines,  it  may  l>e 
considered  eminently  proper  that  they  should  wish  that  such  a  formal  decree 
should  not  be  used  against  them  as  a  basis  for  triple  damage  actions  or  any 
other  personal  proceeding. 

We  are  aware  that  the  Clayton  Act  (sec,  5)  contains  a  provision  that  a 
consent  decree  shall  not  be  prima  facie  evidence  In  any  such  proceeding. 
The  act  of  the  Packers  in  signing  this  decree  was  of  sufficient  moment  to 
warrant  them  in  being  unwilling  to  relv  on  this  provision  and  to  Insist  that 
their  position  with  resfiect  to  threatened  dnmnge  suits  be  left  unprejudiced. 
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This  reservation  In  no  nay  affects  the  court's  Jurisdiction.  The  Attorney 
General  did  not  agree  that  the  defendants  had  not  violated  the  law  nor  did  the 
oourt  so  find.  In  spite  of  this  reservation  the  defendants  conseDted  to  the  entrjr 
of  the  decree  and  thereby  admitted  that  under  the  circumstances  the  terms  of 
the  decree  were  justifiPd  and  liie  restraints  placed  upon  the  defendants  were 
warranted. 

CONCLUSIONS. 

We  respectfully  Kubniit  to  tiie  Interdeijartinental  Committee  that  there  can 
lie  no  question  as  to  the  proper  conclosi»n  which  should  be  reached  by  the  At- 
torney General  in  this  matter. 

The  Consent  Decree  marks  the  only  real  victory  {outside  of  the  dissolution  of 
the  National  Packing  Co.)  which  was  ever  obtained  by  the  United  States 
Government  lo  restricting  and  checking  the  monopolistic  tendencies  of  the 
Big  Five  meat  packers.  Such  restrictton  and  ilmltation  of  the  powers  of  the 
Big  Five  meat  packers  have  been  demanded  by  the  public  for  many  years,  and 
it  undoubtedly  was  largely  through  recognition  of  such  public  demand  that  the 
meat  packers  cousented  to  the  decree. 

The  court  which  entered  the  decree  had  full  jurisdiction  to  do  so,  and  the 
terms  of  the  decree  are  proper  and  In  all  respects  adapted  to  the  purpose  and 
aim  of  preventing  monopoly  anil  combinations  or  conspiracies  which  would 
lessen  competition. 

Neither  the  public  nor  producers  and  manufacturers  of  food  products  will 
derive  any  advantage  from  a  modification  or  setting  aside  of  this  decree,  but  on 
the  contrary,  such  modidcation  or  setting  aside  of  the  decree  would  Inevitably 
result  iu  the  prompt  resumption  by  the  Big  Five  meat  packers  Of  their  march 
toward  a  complete  domination  of  ail  our  foods. 

That  such  a  situation  will  be  brought  about  on  tbe  application  of  a  Govern- 
ment department  supposed  to  represent  the  people  of  this  country  Is  un- 
believable, especially  with  the  knowledge  in  hand  which  has  been  produced  at 
these  hearings. 

Confident,  therefore,  that  we  are  expressing  the  opinion  not  only  of  our  client 
hilt  of  the  public  generally,  we  ask  that  tbe  application  for  a  modification 
of  the  Consent  Decree  he  in  all  respects  denied. 

Dated  January  16,  1922. 

Respectfully  submitted. 

BitKRII,    AllllOTT    &    MOROAN, 

Willi  A  u  C.  Bbeed, 
SuuNEa  FOBD, 

Of  Counsel. 
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Brief  in  opposition  to  modification  of  decree 1004 

Statement  of  J.  W.  Herscher,  president 358 

Intervention  of 6 

Net  profits  of  wholesale  grocers^- 
Kew  England  Executive  Assoclal 

opposed  to  modification 

Nonpertshable  foods  in  refrigerator  cars 

Notice  of  proposal  for  modification  of  consent  decree- 
Number  of  retail  grocers  In  United  States 

Number  of  wholesale  grocers  in  United  States 

Nuts 

Purchases  of,  by  packers 


Ohio  Wholesale  Grocers  Association 453 

Oleoma  rgarine,  sale  of  by  packers 35-2 

Opposition  of  consumers  to  packers  In  unrelated  lines 5K 

Orchard  City  Grange  opposes  modification 118 

Order  by  Justice  Stafford 6,  S&S 

Original  protest  against  decree 891 

Oysters,  raw  and  canned.    (See  Statement  J.  H,  Sterling.) 

P- 
Packers : 

Control  law — 

Campbell's  opinion  of ItW 

Senator  Hoke  Smith's  opinion  of 151 

■  Jurisdiction  of  act  over  unrelated  products 493-493 

Opposition 4S.1 

Modified  because  of  consent  decree m.<* 
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Packers— OontlDueJ,  *"«•• 

Keneoii   for  ttgrivnienc 318 

OptM>He<l  to  motlmc-atloii  of.^ 718 

Monopoly,  fear  of 218 

Preferential  railroad  service  on  unrelateil  lines 383 

Profits    of 763 

Profiec-utions  ngaiuat 327 

Unrelated  lines 929-933 

Palmer,   A.  Mltcliell,  dttitenieiits  before  conKressionHl   couiitiitteee  con- 

laming  (ItKiree 319,  925 

Pediller  care: 

D«rtructlon  of  local  enterprise 275 

In   Arkansas 274 

Service  of  uieai  ixickers 300-301 

System  of  (listribiitlon  by 346 

I'tte  of.  denied  grocers 381 

People's  Reconstruction  League 484 

Petition  of  Colifomla  Cooperative  Caaueries  (or  leave  to  intervene 28 

Placer  County  (Calif.)  Growers"  Association 388 

Preserves  and  condiments,  Increase  in  sale  of,  by  Wilson  &  Co 352 

Prices: 

Increases  in  fruit  prices,  1921 138 

Keason  for  high  retail  prices 181 

Increased  by  purclinses  of  meat  packers - 197 

Of  foods  controlled  by  monopoly 414 

Private  tar  lines 760,844 

Privil^es,  special,  enjoyed  by  packers^. 377 

Profits,  Harvard  Bureau ' 18* 

ProHts,  wholesale  grocery  business 185,275,298-299,183 

Prunes,  attempt  to  control 314 

R. 
Railroad  bandting  of  packer  cars 406 


Attempt  to  control 314 

(Control  of,  in  California 576 

Purchase  of,  by  Armour  &  Co 446 

Rates: 

Freight  on  groceries 411 

Preferred  on  packers'  shipments 411 

Refrigerator  cars : 

Service  to  meat  packers 800-301 

In  Michigan 1 639-640 

Service  on  meats 342 

Used  to  haul  fresh  fruits  to  canneries — Armour  &  Co 211 

Used  to  ship  cereal  products 270 

Used  to  ship  sauer  kraut 241 

Various  kinds 344 

Shipment  of  food  in 661 

I{ep«)rt  of  Attorney  General.     (See  "Attorney  General.")       • 

Resolution  of  United  States  Senate  (S.  Res.  211) 1 

Retail  grocers : 

Nature  of  business 183 

Number  of 183,  268, 359 

Retail  prices 184 

Retail  Grocers'  Association,  telegram  of 488 

Retaa,  Clare,  Hon.,  assistant  attorney  general  of  Michigan 568 

Bice: 

Armour  &  Co..  control _ 31()-311 

f^ntrol  of  by  Armour  &  Co 378 

Dealt  In  hy  Armoor  &  Co 100 

ENfent  of  control  h.v  Armour  &  Co 4.TO-432 

Createst  rice  merchant  In  world .. 430-4.W 

Production  In  United  States 482 

Kafild  Increase  in  business 784 
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Rice  Growers'  AsBoclatlon,  attitude  of 715 

Rice  Millers'  Association,  resolution  opposing  m«KllflcatlOD  of  decree 26l>'26l 

Roncb,  W,  R.,  president  W.  R.  Itoach  Co.,  Grand  Rapids,  Mich 205 

Acreage  canned  imnuallr 206 

Cases  packed  annually -^_  20B 

Opposed  to  niodlBcatlon  consent  decree 206 

Representing  4,000  unorganized  growers 206 


66-,  direct -! 652-653 

Sales  on  commission  basis  by  Armour  &  Co 8&4 

Salesmen's  letters,  showing  disadvantages ; 397—10*2 

Salmon,  Alaeba,  packer  handllng.- 


San  Francisco  Chamber  of  Commerce  opposes  modification 

Sardine  cannere  favor  modlBcatlon 

Saner  kraut  shipped  by  packers  In  refrigerator  cars 

Schorm,  G.  B.,  statement  of 

Sears  &  Nichols  Canning  Co.,  annual  pack,  acreage,  growers.^ 
Sears,  Walter  J. ; 

Spars  &  Nichols  Canning  Co 

Western  Canner*.'  Association 

Senate  resolution  211 

Senate,  United  States : 

Attorney  General's  report  ta 

Sapplemental  reports- 


Committee  on  Agriculture  and  Forestry,  meetings  of  subcommittee.. 
Resolution   211 

Service,  premium  for  prompt— 


Shortridge,  Hon.  Samuel  M.,  United  States  Senator  from  California,  state- 
ment and  protests  received  by  him  against  modification  of  consent  de- 
cree and  communications  favoring  same 

Slessman,  A.  E.,  Fremont  Kraut  Co.,  Fremont,  Ohio 

Smith,  Hohe.  statement 

Argument  opposing  modification  of  decree 


Briefs  opposing  modification  of  decree 144,943 

Order  granting  leave  to  intervene fi 

Special  service  to  meat  packers 3S4t-385 

Specialty  food,  manufacture  by  packers 434 

Sterling,  .T.  H.,  statement  of , 531 

Stevens,  Roland  B..  statement  of 284 

Argument  opposing  modification 960 

Stirea.  Manning,  attorney  for  Harry  E.  Wood ,  741 

Stir,  Sylvan  L.,  statement  of 1&4 

Stockyards,  report  of  trustees 18 

St.  Louis  Wholesaje  Grocers'  Association  offers  modification 183 

Substitutes  for  meat,  control  of 763 

Sugar: 

Sales  of,  by  Armour  &  Co 446 

Unfair  methods  of  competition  by  packers 372 

Superior  California  Citrus  Association  offers  modification 1 131 

Surplus  stocks  of  canned  goods 459-472 

Sutherland,  Hon.  George,  trustee,  report  concerning  stockyards 18 

Swift  &  Co.: 

Condensed  milk,  factories  operated  by 428 

Control  of  Emery  Co 417 

Control  of  Libby.  McNeil  &  Llbby 414 

Control  meat  business  In  Vermont 291 

Syme,  Conrad  H.,  visit  to  Judge  Stafford . —  S2S 

Sirups  nnd  molasses,  distribution  of,  by  packers .' 425 
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Tate.  J.  W.,  statement  of 812 

Taiieill,  Walter,  J.,  statement  of 188 

Thorne,  Clifford,  stateunjnt  of 338 

Time  as  an  element  in  the  transportation  of  food 342 

Tohatco.  nionojwly  in  anil  its  result 204-205 

ToniHtoes; 

Canned,  prices  of  No.  3  tins 382 

Decline  in  prices 548 

Increase  of  prices  due  to  control 439 

Maryland x    543 

Purchases  of  by  packei-s 439 

Reasons  for  depression 481 

"        s  reached  by  scheduled  packer  refrigerator  service... 


O. 

Unfair  practices  by  packers 823,825,827,828,829,831,833-834,8 

Competition  in  meat  packing  stamps  out  in  Btoomington,  111 198-199 

■Un!ted  States  Senate  (see  Senate). 

Unrelated  items : 

Control  of  packers 763 

Edect  packer  handling  without  preferential  railroad  service 304 

Elitent  of  meat  packers'  business  in 179-180 

Meat  packers  handled  most  profitable  lines 186 

Date  of  meat  packers'  entry  into 196, 197 

Development  of,  by  packers 408 

In  packers'  refrigerator  cars 345-546 

Jurisdiction  of  packer  control  law 492-493 

Packer  companies  producing  or  handling 929-933 

Percentages  controlled  by  packers 766-769, 771-774, 776-777 

Unrelated  grocery  lines  handled  by  grocers 375-376 

V. 

Vegetables,  canned : 

Expansion  of  business  by  packers 408-409 

Sales  of,  by  Wilson  &  Co 413 

Sales  of,  by  Armour  &  Co 413 

Tonnage  sales  of,  by  Libby,  McNeill  &  LIbby ■  411 

Vermont  grocers : 

Annual    business 288 

Gross  and  net  profits 288-291 

Meat  business  control  of,  by  Swift  &  Co 291 

Opposed  to  modification  of  decree 285 

Political  effect,  modification  of  decree 291 

Wholesale   285 


Volume  of  business  of  wholesale  grocers 358 

W. 

War,  effect  on  business 199 

War,  surplus  stocks  of  canned  goods 459 

Watklns,  Edgar,  oral  argument  opposing  modification  of  decree 959 

Weeks,  John  W.,  letter  of,  to  WillUtm  S.  Kenyon,  concerning  packers 325 

Western  Canners'  Association  i 

Convention  meeting 364-365,216-217 

Meeting  of  conference  committee  with  grocers 365-366,479-480 

Oppose  modification  of  decree 214 

Report  of  conference  committee 366 

Resolution  in  regard  to  decree 98,  686 

Western  Grocer  Co.,  size  of  business 102 

Whltmarsh,  Theo.  F.,  f 
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Wholesale  food  problem 

Wholesale  grocers; 

A8  dlMtrlbutor 

Chuin-store  competition 

<>)n<Iitlon  of  business  to-day.. 


Elimination  by  modi  Nidation  decree "Ji"' 

Finance  retailers •Ji"» 

Plniindnji;  fruit  (trower.s 11«^ 

Functions 200,  2ft6-2fls 

Cross  anil  net  prDflrs 20^ 

Handliof;  of  staples 2H'> 

Historical   development fil. 

Numtwr  In  United  States 29T.33tI 

Nnmber  of  items  handled  by 1 299 

Net  profits,  2  per  cent  on  sales 183. 2nn 

Objects  National  Association S-iB 

Profltnble  and  unprofitable  lines 278-279 

Profits 275.296 

Standint;  of,  In  community SOI 

Testimony  of  CamplwU,  extent  of  business lit' 

Vtilump  of  business 3.W 

Wholesale  Grocers'  Sales  Co.  of  Philadelphia  oppose  modification l->" 

Wilson  ft  Co. : 

Acquisition  of  grocery  interests.. 


Austin,  Nichols  &  Co SIM.  307 

CofTee,  sales  by £6, 449 

Control  of  Fame  Canning  Co 4H 

(Control  of  Pacific  Flshn'les  Corporation W> 

Conversations  with,  remod  1  flea t Ion _. 


Readiness  to  sell  groceries  on  commission  basis— 
Sales  of  [tanned  vegetables  _ 
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THrrasDAT,  karch  i,  leas. 

United  States  Sekatk,  • 

SUBCOMXITTBB   or  THE    CoBHITTBB   ON    AOBlCUtTUBB    AND   FORESTRY, 

Wcuhin^ton,  D.  C. 

The  Hubcommittae.  purau&nt  to  Senate  R«aolution  211  (get  forth  in  vol.  1,  p.  1), 
present  a  further  report  to  be  printed  aa  volume  2  of  ^  packeie'  consent  decree, 
»ith  the  following  genertd  atatementa: 

The  Senate  document,  known  as  the  Hearing  before  a  Subcommittee  of  the  Oom- 
nittee  on  Agriculture  and  Forestry  of  the  United  States  Senate,  the  SiTty-eeventh 
'kmgre^,  second  eesBion,  upon  the  Packers  Consent  Decree,  pursuant  to  Senate  Reso- 
lution 211  to  investigate  matters  concerning  the  consent  decree  entered  in  the  Supreme 
3ourt  of  the  T>iHtrict  of  Columbia,  in  the  case  of  United  States  of  America,  plaintiff,  v. 
Swift  and  Company  et  al.,  defendants,  contains  at  pages  28  to  73,  inclusive,  the  peti- 
tbn  of  the  California  Coop^tative  Canneries  for  leave  to  intervene  in  such  suit  of  United 
'  States  of  America  v.  Swift  and  Company  et  al.  That  petition  for  leave  to  intervene 
re(|uesta  that  they  be  permitted  to  intervene  to  ask  the  com!  to  set  aside  or  modify 
iaid  decree.  Volume  I  of  these  hearings  does  not  contain  any  step  in  the  pro<^edings 
subsequent  to  that  petition. 

In  order  that  this  Senate  document  may  be  complete  it  seems  important  to  have  a 
B^cond  volume  of  these  hearings,  including  the  further  proceedings  in  this  petition 
lor  leave  to  intervene,  aa  well  as  an  extension  of  time  granted  by  the  court  to  Armour 
&  Co.  within  which  to  dispose  of  certain  unrelated  lines  as  defined  in  said  consent  de- 
cree.    The  proceedings  so  set  out  in  this  volumt  are  as  follows: 

First.  Answers  of  the  National  Wholesale  Grocers'  Association  and  objections  of  the 
Southern  Wholesale  Grocers'  Association  to  the  petition  of  the  California  Cooperative 
Canneries  for  leave  to  intervene. 

Second.  The  complete  report  of  the  argumenta  in  the  Supreme  Court  of  the  District 
of  Columbia  on  June  15,  1923,  on  the  motion  of  the  California  Cooperative  Canneries 
tor  leave  to  intervene,  such  ai^^uments  being  those  of  Frank  Hogan,  Esq.,  on  behalf 
of  tile  California  Cooperative  Canneries;  Herman  T.  Galloway,  special  assistant  to  the 
Attorney  General,  and  Peyton  Gordon,  United  States  attorney  tor  the  District  of 
Columbia,  on  behalf  of  the  United  States  of  America;  William  C,  Breed,  Esq.,  on 
behalf  of  the  National  Wholesale  Grocers'  Association; -Edgar  C.  Watkins,  Esq.,  on 
behalf  of  the  Southern  Wholesale  Grocers'  Aasoeiation;  M.  WT  Borders,  Esq.,  on  behalf 
ot  the  Morris  group  of  defendants;  and  Thomas  Greigh,  Esq.,  on  behalf  of  tic  Cudahy 
group  ot  defendants,  together  witb  the  statements  filed  by  the  Morris  defendants  and 
C'udahy  defendants. 

Third.  Memoranda  of  authorities  and  briefe  submitted  by  counsel  or  attjirneys  for 
(he  California  Cooperative  Canneries,  the  United  States  of  America,  the  National 
Wholesale  Grocers'  Aasoeiation,  and  tbe  American  Wholesale  Grocers'  Association 
(formerly  Southern  Wholesale  Grocers'  Association). 

Fourth.  Petition  of  defendant  Armour  k  Co.  for  extension  of  time  within  which 
to  comply  with  the  terms  of  the  decree,  memorandum  ot  tiie  National  Wholesale 
Grocers'  Association  with  respect  thereto,  and  the  order  of  court  extending  such  time 
to  Uay  1,  1923. 

Fifth,  The  memorandum  opinion  rendered  by  Mr.  Justice  Bailey  denying  the 
application  of  the  California  Cooperative  Canneries  for  leave  to  intervene. 

Sixtii.  Petition  of  the  California  Cooperative  Canneries  for  a  rehearing  of  their 
motion  for  leave  to  intervene,  together  with  briefs  filed  upon  such  motion  by  Peyton 
Gordon,  United  Stalos  attorney,  and  Herman  J.  Galloway,  special  asistant  to  the 
Attorney  General,  on  behalf  of  the  United  Stat«e  of  America;  Breed,  Abbott  &  Uor- 

nn  on  behalf  of  the  National  Wholesale  Grocers'  Association,  and  by  Eklgar  C.  Wai- 
ns, attorney  for  the  American  WhcJesale  Grocera'  Asociation  (fonnerly  Southern 
Wholesale  Grocers'  Aseociationl. 
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ANSWaa  OF  NATIONAL  WHOLBBAI.B  aBOCEBS  ASSOCIATION  OF 
THE  TTNTIBD  STATES  TO  THE  FBTHTON  OF  THE  CAXIFOBNIA 
OOOFEBATIVE  CANNERIES  FOS  LEAVE  TO  INTBKVEE7B  IN  THE 
ACTION  OF  TTMITEI)  STATES  OF  AKEKIOA  v.  SWIFT  A  CO.  ST  AL., 
DATED  VAT  22,  1923. 

In  the  Supreme  Court  ot  the  District  oi  Colmubia.  Inited  Statea  of  America  i. 
Swift  &  Co.,  ArmoiirAOo.,Morm&Co.,  Wllwn  A  Co.,  Cudahy  Packing  Co.,  etal. 
Equity,  No.  37623.  Answer  of  National  Wholwale  Grocers'  Aflsociatioa  of  the 
United  States  to  the  petition  of  the  California  Cooperative  Canneries  for  leave  lo 
intervene  in  the  above  action. 

The  answer  of  National  Wholesale  Grocers'  Association  of  the  I'nited  States,  here- 
inafter called  the  "aaaociation,"  ia  filed  herein  solely  under  the  authority  of  an  order 
of  thifl  court  entered  on  November  5, 1921,  providing  that  said  aaeodation  be  allowed 
intervention  in  iMs  action,  for  the  limited  purpose  of  being  heard  "in  oppositic 

any  proposed  change  in  the  decree  herein,  which  would  deprive  said —'" 

theprotection  now  secured  by  said  decree." 

The  association  upon  information  and  belief  respectfully  shows  to  this 
follows: 


The  association  admits  that  California  Cooperative  Canneriee  is  a  corporation 
organized  under  the  laws  of  the  State  ot  California,  but  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  the  alle^tions  contained  in 
ParsfiTaph  I  of  the  intervening  petition  with  respect  to  the  details  of  organizarion  of 
said  Califomia  Cooperative  Canneries. 

Further  answering  the  allegations  in  Paragraph  I,  the  association  allies: 

That  the  California  Cooperative  Canneries  or  its  predecesBoi,  Ptoducers'  WarehouM 
Co.,  waa  organized  pursuant  to  a  plan  made  with  Armour  &  Co.  and  one  J.  O^es 
Armour,  for  the  oi^nization  in  Califomia  of  a  cooperative  ^wers'  association  which 
could  be  dominated  and  controlled  by  Armour  &  Co.  and  which  would  enable  Armoui 
&  Co,  to  obtain  a  source  of  supply  of  Califomia  fruits  and  vegetables  and  ultijnately 
te  aeqtiire  a  monopolistic  control  over  the  production  of  these  products,  through  use  of 
the  vast  capita!  and  banking  facilities  which  it  haa  acquired  in  the  development  of  its 
meat  business;  that  pursuant  to  siid  plan,  said  Califomia  Coopuative  Canneriee  was 
orEauized  and  financed  with  money  furnished  by  Armour  A  Co.,  as  security  for  which 
advances  Armour  &  Co.  received  and  still  holds  a  first  mortgage  on  certain  of  the 
properties  of  said  Califomia  Cooperative  Canneries  and  there  is  now  due  on  said 
mortgage  at  least  the  sum  of  at  least  S2OO.0O0.  In  furtherance  of  said  plan  of  Armour 
A  Co.  to  finance  s^d  canneries,  said  J.  Ogden  Armour  offered  to  indorse  n^otiable 
paper  of  said  Canneries  for  the  purpose  of  raising  money  thereon. 

And  the  association  fiu-ther  alleges  that  said  Califomia  Cooperative  Canneries  ie 
generally  known  in  Califomia  as  "Armour's  Cooperative  Canneries,"  and  is  entirely 
dominated  and  controlled  by  Armour  &  Co.,  both  in  the  general  operation  of  lis 
business  and  in  its  efforts  to  secure  the  annulment  of  the  decree  entered  herein  upon 
the  solemn  written  consent  of  Armour  A  Co.,  and  that  attorneys  employed  by  Armour 
A  Co.  have  furnished  counsel  and  advice  to  repreaentatives  of  the  California  Coop- 
erative Canneries  and  actively  cooperated  with  said  canneries  in  the  endeavor  to 
induce  both  the  Department  of  Justice  and  this  court  to  consent  to  a  modification  of 
the  decree  herein. 


The  asBOciadon  denies  any  knowledge  or  infonnalion  sufficient  to  form  a  belief  an 
to  the  existence  or  conectnese  of  the  alleged  CMitract  between  Producers'  Warehouse 
Co.,  predecessor  of  the  California  Cooperative  Canneries,  and  Armour  &  Co.,  set  forth 
in  Paragraph  II  of  the  intervening  petition  and  as  to  whether  said  contract  sets  forth 
the  full  and  complete  understanding  between  Anuour  A  Co.  and  the  Califomia  Coop- 
eratiie  Canneries. 

Further  answering  and  admitting,  for  the  purposes  of  this  pleading,  that  aaid  con- 
tract is  correctly  and  fully  set  forth  in  the  petition,  the  association  allegea  that  the 
rights  and  privileges  accruing  to  the  California  Cooperative  Canneriee  under  said 
contract  are  in  no  way  destroyed  or  aSected  by  the  entry  of  the  decree  in  the  suit  of 
United  States!.  Swift  A  Co.  etal,  other  than  as  contemplated  according  to  the  termsof 
the  instrument  itself,  and  further  that  the  said  instnmient  does  not  constitute  a  binding 
agreement  between  the  parties  which  insured  the  California  Cooperative  Canneries 
Di  the  sale  of  the  whole  or  any  part  of  its  product,  for  the  folloning  reasons: 
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(a)  Annour  A  Co.  la  not  obligated  therauader  to  purchase  the  product  o{  the  Pio- 
ducera'  WatehouaeCo.,  or  its  successors,  but  merely  nas  an  option  on  the  canned  fruita 
packed  by  said  company. 

(6)  The  contract  apecilically  provides  in  par^niph  3  that  Armour  &  Co.  shall  not 
be  required  to  take  or  accept  goods  packed  by  the  Producers'  Warehouse  Go.  "in  case 
the  parties  are  unable  to  agree  upon  a  price  to  be  paid  for  such  grades." 

(c)  The  contract  ptovideo,  paiagiaph  1,  that  Producers'  Warehouse  Co.  ^reea  to 
purchase  and  Annour  &  Co-  to  receive  "all  the  California  canned  fruits  required  by 
the  business  of  the  second  party"  (Armour  <&  Co.).  It  appearing  that  Armour  &  Co.  s 
business  is  a  meat  buaineBS  and  does  not  require  any  canned  fruits  whatever,  and  that 
it  merely  purchases  for  resale,  under  the  decisions,  the  alleged  contract  is  not  valid  or 
binding. 

(d)  The  1 

1919,   itWi r ^     —  r . , ^-■ 

mental  objection,  as.objection  lo  the  activities  of  the  packers  doing  business  in  u  . . 
fated  lines  had  already  been  made  in  the  Federal  Trade  Commission  report,  dated 
July,  1918.  The  said  contract  therefore  contained  an  express  provision  that  "in 
case  governmental  action  materially  interferes  with  the  performance  of  thia  contract 
by  second  party,  then  and  in  that  case  it  (Armour  &  Co.)  shall  have  the  right  to  cancel 
and  terminate  this  agreement  by  givine  60  days'  written  notice  to  the  first  party  of  its 
intention  so  to  do  and  shall  not  be  held  liable  for  any  loss  reeultine  there&om,"  and 
that  tiieretore  no  right  of  the  intervening  petitioner  has  been  violated  by  the  can- 
cellist^  of  said  alleged  contract. 

(e)  The  association  further  alleges  that  said  alleged  contract  was  grossly  unfair  and 
inequitable  to  the  Producers'  Warehouse  Co.,  and  that  by  the.  provisions  thereof 
Armour  &  Co.  obtained  an  unfair  advantage  as  to  quantity  of  product,  price,  settle- 
ment of  disputee,  right  to  cancel,  and  in  many  other  respects  and  by  said  contract 
Armour  &  (Jo.  obtained  all  the  beuefita  usually  obtained  irom  a  contract  for  futures 
without  assuming  any  of  the  obligations  imposed  by  such  a  contract. 

PARAGRAFK  lU. 

The  association  denies  that  said  California  Cooperative  Canneries  by  reason  of  said 
contract  has  any  special  interest  in  Um  litigation  or  the  subject  of  this  suit,  or  that  it 
is  entitled  to  assert  its  rights  by  intervention  herein  or  as  a  real  party  in  interest. 

PARAOHAPH   IV. 

In  answer  to  the  alli^tions  of  Paragraph  IV  of  the  intervening  petition,  the  associ- 
ation alleges  tbat  it  has  no  knowledge  or  information  suf&cient  to  form  a  belief  as  to 
the  truth  of  the  allegations  setting  forth  the  extent  of  purchases  made  by  Armour  &  Co. 
from  the  California  Cooperative  Canneries  and  the  profit  derived  by  the  California 
Cooperative  Canneries  from  its  operations  with  Armour  &  Co. 

Further  answering,  the  asBaciation  specifically  deniw  the  all^tiona  contained  in 
Paragraph  IV  that  many  of  the  California  Cooperative  Canneriea  products  reached 
the  consumer  at  a  smaller  cost  by  reason  of  said  contract,  and  alleges  that  it  was 

Srovided  in  said  contract  that  the  price  to  be  paid  the  canneries  for  its  product  should 
e  the  same  prices  as  those  fixed  by  the  CaJifomia  Packing  Cor^ration  and  that  said 
products  were  resold  by  Armour  &  Co.  at  the  usual  market  prices  and  were  sold  a' 


neither  a  higher  nor  lower  price  than  the  average  price  paid  by  the  consumer  for  other 
canned  fruits  and  vegetables  of  the  same  grade  and  quality.  And  the  asaofiation 
alleges  that  in  the  event  that  any  saving  was  effected  by  Armour  &  Co.  in  the  distri- 
bution of  Buch  products,  that  such  saving  was  kept  by  Armour  &  Co,  as  an  additional 
profit  to  itself.  The  association  has  no  knowledge  or  information  with  respect  to  the 
notice  given  to  (Jalitomia  Cooperative  Canneriea  by  Armour  &  Co.  refusing  to  proceed 
with  said  contract,  but  the  association  denies  that  the  decree  in  this  case  entitles  the 
California  Cooperative  Canneries  to  any  standing  in  this  court  or  to  any  consideration 
in  any  court  oi  law  or  equity;  and  the  association  calls  attention  to  the  fact  that  said 
alleged  contract  by  the  canneries'  predecessor  and  Armour  &  Co,  contained  the  express 
provision  heretofore  quoted  giving  Armour  &  Co,  the  right  to  cancel  and  terminate 
said  contract  at  any  time  upon  tW  days'  notice,  without  any  resulting  liabilitv  to  the 
canneries'  predecessor  for  any  lose  resulting  therefrom  in  case  governmental  action 
interfered  with  the  performance  of  the  contract. 

The  association  alleges  that  under  the  terms  of  the  decree  the  defendants  were  per- 
mitted until  February  27,  1922,  to  dispose  of  the  unrelated  lines  and  that  Armour  & 
Co.  has  obtained  a  further  extension  until  August  27,  1922,  and  is  atill  handling  the 
unrelated  lines  although  the  other  defendants  have  complied  with  the  decree  in  this 
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reepeot.  Up  to  the  preaent  time  therefore  the  denree  hw  not  prevented  Armour  4  Co. 
from  carrying  out  aud  alleged  contract,  and  Armour  &  Co.'b  refusal  to  act  thereuiid«i 
is  doubtless  due  to  other  reaeona  such  u  ^inf;  pricee  or  business  depreBaion. 

The  aaaociation  further  alle^  that  the  alleged  termination  of  said  contract  by 
Armour  &  Co.  haa  in  no  way  injured  or  affected  the  buBinesB  ot  the  caixneriee,  but 
alleges  that  on.  the  contrary  dunng  the  year  1921,  acrordin^  to  testimony  given  by 
Vernon  Campbell,  the  preeident  and  general  manager  of  eaid  canneries,  before  the 
interdepartmental  comnuttee  referred  to  in  the  intervening  petition,  the  sales  up 
to  December  let  were  not  leae  than  thoee  made  normally  up  to  that  period  of  the  year, 
and  furthermore,  that  lar^  sales  were  made  duringsaia  j'car  to  Armour  &  Cx>.  (Ltdj, 
which  the  asaociation  behevee  ia  a  British  company  affiliated  with  and  controlled  by 
Armour  &  Co. 

The  association  further  alleges  that  the  year  1921  was  a  year  of  widespread  indus- 
trial and  busineea  depreesion  and  the  fact  that  the  sales  of  the  Califomia  Cooperative 
Canneries  durii^  said  year  were  not  less  than  normal  is  persuasive  evidence  that  iu 
biuineaa  was  in  no  way  damaged  by  the  termination  of  its  alleged  contract  with 
Armour  &  Co. 

Fiirthpr  answering,  the  asaociatioo  alleges  that  if  the  petitioner  has  suffered  any 
lose  or  daro^e.  it  has  a  full,  complete,  and  adequate  remedy  at  law  agaitiat  Armour 
4  C«. 


In  aitswer  to  the  allegations  in  Paragraph  V  of  the  petition,  the  associatioa  admits 
that  the  defendant  Armovir  &  Co.  has  built  up  an  efficient  and  expeditious  systeni 
for  the  diatribution*of  fresh  meats,  but  denies  that  Armour  &  Co.  has  an}r  more  emdent 
aystem  for  the  distribution  of  nonperiphable  food  products  not  requiring  refrigera- 
tion, than  is  offered  by  thousands  of  other  distributors,  except  in  eo  tar  as  it  is  able 
to  obtain  preferential  service  from  the  railroads  in  the  transporting  of  nonperiehahle 
produrts  in  its  refrigerating  care,  and  in  so  far  as  it  is  Eometimes  able  by  reason  of 
Its  large  financial  resources  and  great  power  to  obtain  advantages  which  less  powerful 
and  less  wealthy  competitors  were  unable  to  obtain. 

The  association  further  alleges  that  practically  the  entire  busineae  of  Armour  & 
Co.,  in  connection  with  the  purchase.  diEtribution,  and  sale  of  unrelated  food  prod- 
ucts other  than  meats,  was  not  undertaken  until  during  the  period  of  the  ■war,  and 
then  larRely  consisted,  not  in  distribution  to  private  consumers,  but  in  the  pur- 
chase and  sale  in  large  quantities  for  a  speculative  profit,  and  that  prior  to  this  dale. 
Aiinour  &  Co.  had  built  up  no  very  efficient,  expeditious,  or  economical  syatem  ot 
distributing  food  products  to  the  conauming  public  other  than  its  sjmtem  for  the 
distribution  ot  meats  through  its  expedited  refrigerator  car  transportation  ser\-ire. 


The  association,  in  answer  to  the  allegations  of  Paragraph  VI  of  the  petition,  denies 
that  the  decree  herein  is  void  tor  want  of  jurisdiction  and  invalid  hecause  of  uny 
reason  set  forth  in  said  intervening  petition,  or  tor  any  other  reason  whatBoe\-er,  and 
denies  that  the  effect  ot  said  decree  was  to  restrict  and  not  promote  competition  in 
the  distribution  of  food  commodities,  and  denies  tliat  said  decree  was  in  tne  interest 
of  the  Southern  Wholesale  Grocers'  Association  and  the  National  Wholesale  Grocer;!' 
Aaaociation  ot  the  United  States,  or  any  other  particular  group  or  body  of  person.'; 
and  denies  that  the  result  ot  said  decree  has  been  to  decrease  the  profit  ot  the  producer 
and  inrrea^'.e  the  cost  of  the  consumer;  and  the  aaaociation  denies  that  said  decree 
is  improvident  or  unwise;  and  denies  that  it  is  interlocutory  and  not  final. 

Further  answering  the  allegations  ot  Paragraph  VI  of  the  inter^'ening  petition,  the 
aaaociation  allegea  that  there  are  in  this  country  approximately  5,000  wholesale 
grocers,  many  mousanda  of  canners  and  food  manufacturers,  with  and  without  sell- 
ing or^nizatiooa,  mail-orderhouses,  chain  stores,  department  stores,  and  approximately 
400,000  retail  grocers.  These  wholesale  grocers,  canners  and  manufacturera,  mail- 
order houses,  cbn'i  stores,  department  stores,  and  retail  grocers  are  in  active  com- 
petition with  each  other  aud  said  competition  is  real  and  substantial. 

On  the  other  hand,  the  main  defendants  in  this  case  are  only  five  in  number,  who 
by  reason  ot  their  rapid  growth,  great  power,  and  monopolistic  tendencies  were  seek- 
ing to  gain  complete  control  over  the  source  of  sujiply  and  manufacture  of  the  food 
Jroducts  of  the  country  and  to  extend  their  existing  domination  over  the  s«]e  and 
istribution  of  meats  and  meat  food  products  to  unrelated  food  lines. 

The  association  further  allies  that  between  said  five  defendants  there  was  no 
real  or  substantial  competition,  but  that  they  cooperat«d  among  themselves  to  di\ide 
the  country  and  to  extend  their  mutual  control. 
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The  MsocUtioD  alleges  thftt  by  tlie  entry  of  the  decree  herein  the  nniater  menace 
of  the^onopoty  of  these  fiv«.defendkntB  over  the  Nation's  food  has  been  removed 
^nd  di&t  competition  ha«  a^ain  be«n  mode  real  and  substantial. 

The  asBodation  fmther  alleges  that  the  tendency  of  the  five  defendants  has  not 
been  to  give  to  either  producer  or  consumer  the  benefits  of  such  economiee  as  they 
may  have  effected  in  the  distribution  of  food  produrts,  but  to  obtain  a,  greater  profit 
for  themselves,  and  the  association  aaeerts  that  at  the  time  the  decree  was  entered 
lierein  the  prices  paid  by  conaumers  for  food  jiroductB  had  reached  an  unparalleled 
height  and  the  aeeociation  uiges  comparison  with  t^e  prices  paid  by  consumers  for 
the  unrelated  lines  at  the  time  when  the  decree  was  entered  herein  and  to-day,  cer- 
tain of  which  facts  were  brought  out  in  the  testimony  before  the  interdepartmental 

The  association  admits  that  due  to  widespread  business  and  industrial  depression 
producers  have  not  received  dtirin(;  the  past  year  as  high  prices  for  food  products 
as  they  were  entitled  to  receive,  but  the  Msodation  alleges  tiiat  comparison  between 
the  ^neral  financial  condition  to-day  of  peraons  eng^ed  in  the  growing  and  pro- 
duction of- unrelated  food  products  ana  persons  engaged  in  the  production  oflive  stock 
who  have  had  an  outlet  for  their  product  through  the  defendants  herein,  will  show  that 
the  latter  have  suffered  more  than  the  former  as  partially  shown  in  the  testimony 
before  the  interdepartmental  committee. 

The  aseociation  alleges  that  said  decree  is  linal  and  that  the  provision  that  juris- 
diction is  retained  by  the  court  over  the  decree  is  limited  to  the  purpose  of  taking 
action  to  carrv  out  the  decree,  as  shown  by  the  last  paragraph  thereof.  The  associa- 
tion further  alleges  that  said  provision  CDUers  no  jurisdiction  on  the  court  to  modify 
the  decree  for  any  other  purpose,  much  less  to  set  it  aside. 

The  association  aUeges  that  the  decree  herein  was  and  is  a  final  settlement  of  the 
attempt  of  the  defendants  to  dominate  the  country's  food  supply  through  the  exten- 
sion of  the  monopoly  and  control,  which  they  now  enjoy  and  possess  over  meats  and 
meat  food  products,  to  all  other  food  products  essential  to  the  daily  existence  of  the 
American  people,  through  control  of  sources  of  supply  and  markets  and  by  means  of 
lai^  financial  resources,  and  that  said  decree  has  been  of  inestimable  advant*^  and 
benefit  to  the  people  of  the  United  States. 


In  ansH'er  to  the  allegations  of  Paragraph  VII  of  the  intervening  petition,  the  asso- 
ciation denies  the  allegations  contained  in  said  paragraph  that  the  decree  herein  was 
passed  without  any  notice  to  the  California  Cooperative  Canneriee  and  without  any 
opportunity  whatever  to  be  heard. 

The  association  alleges  that  at  least  two  months  prior  to  the  entrj'  of  said  decree  on 
Februarv  27,  1920.  formal  and  official  announcement  was  made  by  the  Attoniey  Gen- 
eral of  the  United  States  that  an  agreement  had  been  made  or  was  about  to  be  made 
by  the  Attorney  General  with  the  defendants  for  the  entry  of  said  decree  in  substan- 
tially the  same  form  as  contained  in  said  decree,  and  said  announcement  was  widely 
pubUshed  in  the  press  of  the  country  and  met  with  widespread  public  favor,  and  the 
fact  that  said  decree  was  about  to  be  entered  into  was  a  well-known  fact. 

The  association  further  alleges  that  the  California  Cooperative  Canneries  was  not 
entitled  in  law  to  any  notice  of  the  entry  of  said  decree,  and  upon  information  and 
belief  further  alleges  that  said  California  Cooperative  Canneries  was  well  acquainted 
■with  the  tact  that  Armour  &  Co.  had,  or  was  about  to  enter  into,  the  proposed  stipu- 
lation, which  stipulation  preceded  the  decree  by  about  two  months,  and  made  no  ab- 
jection whatsoever  to  the  entry  of  said  decree. 

The  association  repeats  the  allegationB  herein  contained  that  eaid  California  Coopera- 
tive Canueries  was  at  the  time  ol  the  signing  of  the  stipulation  and  the  entry  of  the 
decree  herein  and  still  is  entirely  domina^d  and  controlled  by  Armour  &  Co.  a'nd  there- 
fore was  not  interested  in  oppoeing  such  decree. 

The  association  admits  that  since  Mav,  1020,  the  California  Cooperative  Canneriee  has 
been  actively  engaged  in  secret  and  furtive  attempts  to  undermine  said  decree  and 
to  have  it  vacated  or  modified,  and  the  association  alleges  upon  information  and 
belief,  that  said  California  Cooperative  Canneries  is  still  entirely  under  the  control 
and  domination  of  Armour  &  Co..  and  that  such  actions  of  said  Cahfornia  Cooperative 
Canneries  in  attacking  and  seeking  to  destroy  said  decree  are  made  with  the  full 
knowledge  and  acquiescence  and  solicitation  of  Armour  A  Co, 

PARAQRApa  vm. 

The  asBC»ciation  admits  that  on  or  about  January  7.  1920,  the  Attorney  General  of 
the  United  States  appeared  before  the  Senate  Committee  on  Agriculture  and  For- 
estry and  made  a  certain  statement  to  said  committee,  as  set  forth  in  Paragrpah  VUl 
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of  the  intMrvening  petitiDii.  but  deniM  Uukt  tben  it  set  torth  in  Mud  intervening  p«ti 
tion  a  correct  iUtameat  of  either  the  entire  memomidum  filed  by  the  Attorney  Geo- 
erftl  with  the  Senate  committee  or  »  cconplete  statement  of  the  teetimony  filed  before 
said  committee. 

Further  answering  said  parafccaph.  the  BModation  refers  to  the  complete  record  of 
the  hearing  before  tlie  Committee  on  Aericulture  and  Forestry  of  the  United  StMet 
Senate,  Siity-eizlh  Congreas.  second  soesion.  on  8.  2199  and  S.  2202.  part  4,  for  a  com- 
plete record  of  such  hearing,  and  the  association  calls  particular  attention  to  the  foi- 
lowii^  statement  which  was  filed  by  the  Attorney  Geiieral  in  Tfgard  to  the  provisiona 
of  the  decree  probibitintr  the  defendants  from  dealing  in  the  unrelated  l^ee: 

"nrtU    ALLEGED   EVIL — SCBBnTUTEB    FOR   MEAT. 

"The  investigation  demonstrated  that  even  with  a  practical  monopoly  of  the  au[)- 
plies  of  meat  in  the  country  the  price  could  not  be  controlled  by  the  defendants 
without  the  control  of  substitute  foods. 

"That  U  meat  prices  advanced  out  of  proportion  to  thoee  of  other  substitute  eoode, 
the  coDflumine  public  manifested  '  a  tendency  to  turn  to  such  Bubstitutes. '  To  pre- 
vent this  it  is  chained  that  the  defendants  soiwht  by  coDtrollinR  the  Nation  'e  supply 
ol  £sh,  vegetables,  fresh  or  canned  fruits,  cereals,  milk,  poultry^  ^KRB.  cheese,  and 
other  Bubatitute  foods  ordinarily  handled  by  iriioleeale  grocers  or  produce  dealcre 
To  accomplish  this  purpose  the  defendants  availed  themselves  of  the  advantages  U 
hand  in  the  autotrucks,  route  cars,  branch  houses,  and  storage  varehoiisee  ow^d  or 
controlled  by  them. 

"Theee  focilitiee,  intended  pri[naril)[  for  the  sale  of  meats,  were  employed,  with 
compantively  no  increase  of  overhead  in  the  distribution  of  the  substitute  foods  and 
unrelated  commodities.  The  defendants  were  thereby  enabled  to  reach  remote  epoB. 
These  attempts  to  monopolize  have  resulted  in  complete  control  in  many  of  the  subeti- 
tute  food  lines.  They  have  made  substantial  headway  in  otherB.  The  conbol  ww 
extensively  and  lapidly  incressing.  New  fields  were  eradually  being  invaded. 
Yearly  great  numbers  of  competitors  abandmied  ^e  ccntest  and  quit  bumne^  or  sold 
out  to  the  parent  corporations  or  their  subeidiariee.  Unless  prevented  by  thia  decree 
the  defendaQts  would  have,  within  the  compass  of  a  few  years,  controlled  the  quan- 
tity and  price  of  practically  every  article  of  food  found  on  the  American  table. 

"  In  the  15  years  from  1904  to  1919,  Swift  &  Co.,  Armour  A  Co.,  Wilson  A  Co.  (Inc., 
and  the  Oudahy  Packing  Co.,  according  to  their  financial  reports  grew  from  a  net 
worth  of  appro xunately  $92,000,000  to  a  net  worth  of  approximately  1479,000,000,  but 
in  this  same  period  they  paid  in  cash  dividends  1 105, 000  000.  Only  $89,000,000  of 
their  increased  worth  was  represented  in  capital.  Tbongh  ajways  aaaertinR  a  veri 
low  rate  of  profit  on  sales,  the  five  parent  companios  have  grown  so  rapidly  that  their 
combined  net  profit  tor  1919  has  equaled  nearly  the  amount  of  their  total  sales  in  19()4- 
The  sales  themHelves  in  15  years  have  increased  until  tor  the  fiscal  year  1918  thev 
reached  the  vast  sum  of  $3,200,000,000.  This  was  realized  from  meats,  substitute 
foods,  and  unrelated  lines  aa  hereinabove  set  forth.  In  stating  these  figures,  account 
has  been  taken  only  of  profits  and  sales  to  the  parent  companies  and  subHidiarits 
included  by  them  upon  their  books.  No  account  has  been  t^en  of  the  many  co^ 
porations  which  are  owned  or  controlled  by  the  same  family  of  financial  interests  as 
own  or  control  the  parent  companies, 

"In  addition  to  these  profits,  there  have  been  other  vast  profits,  difficult  of  ascer- 
tainment, realized  by  the  individuals  hy  virtue  of  either  their  personal  control  of 
packing  houses  and  slaughtering  companies  or  their  interests  in  stockyards,  tenninsl 
railroads,  rendering  companies,  cattle  loan  institutions,  and  banks,  and  other  corpora- 
tions, all  of  which  corporations  have  their  inception  and  depend  tor  their  prosperity 
upon  advantages  or  privileges  growing  out  of  the  interlocking  control  of  the  stock- 
yards and  stockyard  appurtenances. 

"The  parent  companies,  nr  the  individual  defendants,  and  their  families  maintaii] 
and  control  574  corporations  or  concerns,  including  131  trade  names.  They  have  a 
significant  minority-stock  interest  in  95  others  and  an  interest  of  unknown  extent  in 
an  additional  93,  Thus,  the  total  number  of  concerns  in  which  they  have  control 
or  interest  is  some  762.  Practically  all  of  these  companies,  however,  come  under 
the  jurisdiction  of  the  court  through  the  naroing  of  the  above-mentioned  defeodanu- 

"In  the  years  that  have  passed,  the  parent  companies  have  acquired  or  organized 
many  other  concerns  and  have  maintariied  them  so  long  as  they  were  useful  for  their 
purposes.  When  no  longer  useful,  these  concerns  so  acquired  or  organized  have  been 
dissolved  and  their  businesses  have  been  merged  into  that  of  the  parent  companies 
or  into  that  of  other  subsidiaries,  ijuch  dissolved  corporations  and-  concerns  are 
omitted  in  the  above  compilation,  except  in  such  instance  as  the  name  has  been 
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continued  as  &  trade  name.  The  total  of  762  above  stated  therefore  falle  far  short  of 
representing  the  number  of  concerns  that  corporate  and  individual  defendants  have 
acquired  or  have  oij^anized  in  furtheTancre  of  their  (^eial  scheme  and  plan  of  action 
already  explained.  It  would  be  an  enormous  undertakii^  to  detennine  the  degree 
of  control  exercised  by  the  defendants  in  all  of  these  various  interests.  Enough  has 
been  ascertaiDod  to  indicate  that  the  growth  has  been  rapid  and  that  if  permitted  to 
continue  unchecked  in  a  matter  of  a  few  years  the  control  would  be  complete. 

"  In  1916  the  business  of  Armonr  A  (lo.  canned  fish,  vegetables,  and  sundries,  canned 
B.iid  dried  fruits,  fruit  preserves  and  grape  juice  amounted  to  SS, 396 ,036. 73.  In 
1918,  two  yoaiB  later,  the  some  companv's  volume  ot  business  in  these  same  items 
■was  $39,820,000,  over  sixfold  increase.  While-  part  of  this  increase  of  businees  may  be 
attributed  to  the  increase  of  population,  and  the  consequent  increase  of  consumption, 
the  greater  part  thereof  was  acquired  at  the  expense  of  competitore 


■  unrelated  commoditiM.  This  fact,  ti^^ther  with  the  increased  activities  of  the 
parent  organisations  themselves  in  these  lines,  indicated  a  well-defined  purpose  on 
their  part  to  secure  control  of  the  marfcet  for  meat  substitute  foods. 

"In  addition  to  the  companies  in  which  control  has  been  acquired  by  outririit  pur- 
chase, the  parent  companies  have  in  a  lar^  number  of  inatances  contracted  for  the 
exclusive  output  of  many  other  companies  engaged  in  the  production  of  the  sub- 
stitute foods  and  the  unrelated  commodities.  The  output  of  those  plants  are  mar- 
keted by  the  parent  companiea,  or  by  their  subsidiaries,  through  tne  distribution 
facilities  of  the  parent  compaiues.  In  this  fashion  the  parent  companies  control  the 
output  of  these  concerns  and  the  market  price  of  their  products  as  completely  as 
though  they  ihemselves  owned  the  producing  companies. 

The  araoci^tion  furlher  alleges  that  the  statement  contained  in  Paragraph  VIII  of 
the  intervening  petition  purporting  to  report  the  views  of  the  Attorney  General  fails 
to  give  a  complete  and  accurate  representation  of  (he  views  of  the  Attorney  General 
in  that  it  fails  to  show  the  specific  and  definite  statements  made  by  the  Attorney 
General  to  the  effect  that  the  defendants  had  violated  tie  laws  of  the  United  StaW« 
aJid  the  association  calls  attention,  merely  as  a  typical  example  of  tiie  nature  of  state- 
ments which  have  been  eliminated,  to  the  following  question  and  answer  which  are 
entirely  omitted  from  the  statements  set  forth  in  Paragraph  VI 11: 

"Senator  Norris,  In  your  examination  of  the  evidence  that  was  submitted  to  you 
by  the  Federal  Trade  Commission  and  other  evidence  which  you  examined,  did  you 
reach  the  conclusion,  as  a  lawyer,  that  the  packers  or  any  of  them  had  violated  the 
criminal  statute  or  were  cribtinally  Liable? 

"ATTORNEy  General.  J  think  they  had  violated  the  Sherman  antitrust  law:  that 
is  both  a  criminal  and  a  civil  statute,  Senator."  (Hearings  on  S.  2199  and  S.  2202, 
pi.  4,  p.  47.) 

The  association  also  refers  to  the  statements  made  by  the  Attorney  General  of  the 
United  States  with  r^ard  to  the  consent  decree  at  certiun  hearings  before  the  Com- 
mittee on  Agriculture  of  the  House  of  Representatives  of  the  Sixty-sixth  Congress, 
second  session,  on  meat-packer  legislation,  jiart  31,  in  which  hearings  it  wa'9  also  made 
clear  that  the  Department  of  Justice  was  of  the  opinion  that  the  defendants  had 
violated  the  antitrust  law. 

Further  answering  said  paragraph,  tlio  association  alleges  that  by  the  statements 
made  in  ParaOTaph  Vlil  of  the  mtervenii^  petition  i«  is  sought  to  convey  the  impres- 
aion  that  the  Department  of  Justice  was  not  convinced  and  did  not  have  evidence  to 
show  that  the  defendants  were  guilty  of  violations  of  Federal  statutes,  whereas  an 
examination  of  said  hearii^  will  disclose  that  the  Attorney  General  was  of  the  opinion 
that  the  evidence  in  his  possession  showed  violations  of  the  Sherman  antitrust  law, 
and  that  the  only  question  whidi  nad  not  been  determined  was  whether  the  pro- 
ceedingH  should  be  criminal  or  in  equity. 

And  the  association  further  alleges  that  said  defendants,  well  knowing  the  acts  of 
which  they  had  been  guilty,  and  fearing  prosecution  for  said  acts,  either  criminally 
or  in  equity,  of  their  own  volition  approached  the  Attorney  General  and  solicited  the 
decree  nerein  believing  this  would  result  in  an  abandoimient  of  criminal  proceedings 
against  them,  and  the  statements  of  the  Attorney  General  of  the  United  States  con- 
tained in  Paragraph  VI 11  of  the  intervening  petition  show  that  the  entry  of  the  decree 
herein  did  result  in  abandonment  of  further  criminal  prosecution. 

The  association  denies  that  the  testimony  given  by  the  Attorney  General  of  the 
United  States  to  the  Senate  Committee  on  Agriculture  and  Forestry  was  copied  and 
sent  to  the  wholesale  grocers  of  the  United  States,  and  also  allies  that  such  all^atioD 
has  no  relevancy  in  any  event. 
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The  usocuttion  admits  that  the  decree  herein  wu  entered  on  Febru&iy  27,  1930. 
and  dcniea  any  knowledge  or  informMlMi  wifficient  to  form  a  belief  as  to  whether  the 
(-omplaint  ancf  aiuwera  of  the  defendants  were  filed  in  this  court  on  the  same  day,  but 
if  such  were  the  case,  the  association  olleffea  that  it  is  the  usual  and  ordinary  practice 
where  decrees  are  agreed  upon  and  tre  ta  be  entered  on  consent  to  have  the  decree 
entered  at  substantially  the  same  time  when  Uie  complaint  and  answer  are  flied. 

With  Ksard  to  the  allaicatiotts  ot  the  complaint  and  the  answers  herein,  your  aaso- 
ciation  relers  to  same  with  the  same  force  and  eflect  aa  though  they  were  set  forth  in 
full  in  this  answer. 

PARAORAFH   X. 

In  anawor  to  the  allwuationH  of  Paragraph  X  of  the  intervening  petition,  the  aasocia- 
tion  denies  that  any  ol  the  nnervations  in  the  stipulation  and  decree  h&d  the  effect 
of  deprivinff  this  court  of  jurisdiction  or  power  to  enter  thia  decree  in  any  respect,  and 
further  denies  the  allegations  in  said  Paragraph  X  that  the  eCFect  of  said  decree  was 
to  create  a  monopoly  and  denies  tfaiat  said  decree  is  so  ^neral  in  iti  terms  to  be  a 
nullity,  and  denioa  that  the  decree  is  void  because  it  eajoins  the  defendants  from 


conductic^  lawful  buaineeses  and  because  it  prevents  them  from  eng^ng  in  trade 
autborizecf  by  the  Webb  Export  Act,  and  the  aasociation  further  denies  that  the 
decree  was  au  economic  mistake,  unfounded  in  taw  or  in  fact. 

The  a.'iHociation  further  allies  that  the  siipulation  (H'  saving  clause,  referred  lo  in 
Paragraph  IX  of  said  petition,  providing  that  the  defendants  maintained  the  truth 
of  their  answers  and  asserted  their  innocence  of  any  ^-iolation  of  law.  and  that  the 
cunwnt  to  the  terms'  of  the  decree  should  not  be  considered  an  admission  or  an  adjudi- 
cation that  they  bad  in  fact  violated  any  law  of  the  United  States,  di^  not  in  any 
sense  detract  from  the  binding  effect  of  the  decree  and  of  its  specific  provisions  and 
p  roliibitionfl  thereof,  which  constituted  an  agreement  between  the  defendant  packers 
and  the  Government  of  the  United  States  with  respect  to  the  matters  covered  by  the 
ttnms  of  said  decree. 

In  further  answer  to  ^aid  paragraph,  the  association  allegee,  upon  information  and 
belief,  that  the  reservations  contained  in  said  decree  were  inieoted  for  the  purpose 
of  preventing  said  decree  from  being  used  in  evidence  (wainet  the  defendants  in  treble 
dam^e  suits,  which  the  defendants  anticipated  would  be  brought  against  them  bv 
some  of  the  many  persons  who  had  been  injured  by  the  unlawful  acts  of  the  defend- 
ants, and  the  aaiociation  ralln  attention  to  the  fact  that  it  is  contrary  to  the  policy  of 
Congress  that  consent  dt'crees  in  antitrust  suits  should  be  accepted  as  prima  facie 
evidence  or  as  final  adjudications  in  suits  for  damages  as  section  5  of  the  act  of  October 
15,  1914,  known  as  the  Clayton  Act,  syecilically  provides. 

The  Bswciation  again  alleges  that  dealings  in  the  unrelated  commodities  are  not 
confined  to  wholeaalo  grocers,  of  whom  there  are  approximately  5,000  in  the  United 
Siate9.  but  said  commodities  are  and  to  a  very  la^  extent  dealt  in  by  producers, 
manubcturera,  chain  stores,  retail  grocers,  mail-order  houses,  department  stto'es.  and 
many  others,  and  that  the  total  number  of  distinct  concerns  dealing  in  unrelated 
commodities  exceeds  500,000.  The  statement  contained  in  Paragraph  X  tlutt  the 
elimination  uf  five  concerns  out  of  so  lar^e  a  number  reeulted  in  the  creation  of  s 
monopoly  is  absurd  upon  the  face  of  it. 

The  aasociation  further  sllegeathat  the  iiijunctions  contained  in  said  decree  with 
regard  to  the  unrelated  lines  are  in  no  way  general,  but  are  specific,  setting  fcoth  the 
particular  lines  which  the  corporate  defendants  are  prohibited  from  handlin^g  and 
specifically  defining  the  interest  which  the  individual  defendants  may  have  in  the 
concerns  dealing  in  such  products.  And  the  association  alleges  that  such  specific 
prohibitions  and  provisions  are  necessary  to  check  the  unlawful  act  of  defendants  aa 
an  injunction  in  general  terms  issued  in  1913  aud  affirmed  in  1905  by  the  United 
States  Supreme  (Jourt  {United  States  v.  Swift,  196  U.  S.  375),  had  been  ineffective 
for  this  purpose. 

The  aasociation  alleges  that  the  all^ations  <?on(ained  in  the  complaint  herein 
settinK  forth  the  persistent  violations  ot  law  by  the  defendant  packers  and  the  evidence 
obtained  by  the  Depariraent  of  Justice,  the  Federal  Trade  Commisrion,  and  other 
agencies  as  a  result  of  investigations  and  prosecutions  over  a  period  of  years  showing 
the  flagrant  disregard  by  the  defendants  of  the  restrictions  miposed  upon  them  by 
law,  fully  justify  the  provisions  contained  in  said  decree. 

The  association  alleges  that  the  provisions  of  said  decree  do  not  in  any  way  conflict 
with  the  Webb  Export  Act  of  April  10,  1918.  and  alleges  that  the  defendants  were  at 
no  time  engaged  in  business  pursuant  to  said  statute  and  that  none  of  the  defendants 
had  ever  registered  thereunder,  and  furthermore  sets  forth  that  said  statute  specifically 
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frovideB  that  no  Besocisti(Hi  fortued  pumiant  to  its  proviaiona  shall  either  in  tha 
Tiiifeid  States  or  elBowhere  "enter  into  any  agreement,  underatanding,  or  conspiracy 
or  do  any  act  which  artifically  or  ititentionaily  enhances  or  depresses  pricee  within  the 
United  States  of  commoditiea  of  the  class  exported  by  such  aa>iociation  or  which  sub- 
Ptanlially  leaeenB  competition  within  the  United  States  ot  otherwise  reatrains  trade 
therein. 

And  the  association  alleees  that  the  defendanls  herein  have  for  a  long  period  of  time 
entered  into  agreements,  understandings,  or  conspiracies  in  violation  of  the  statute* 
and  that  their  acts  had  substantially  leawned  competition  within  the  United  Staten 
and  restrained  trade,  all  of  which  factA  were  knowli  to  the  Attorney  General  and  to 
the  Federal  Trade  Coramission  and  to  committees  of  Coi^ress  prior  to  the  filing  of 
the  complaint  in  this  proceeding  and  the  entry  ot  the  decree  herein  on  Februair  27, 
lfl20,  and  many  of  which  are  specifically  referred  to  in  report  of  Federal  Trade  Com- 
— -" "Dthe  President  of  the  United  States  dated  July  3,  19l«, 


In  answer  to  the  allegations  of  Parapniph  XI  of  the  inlert'ening  petition,  the  asso- 
ciation denies  that  it  haa  any  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  <juantitv  of  goods  purchased  hv  Armour  &  Co,  from  the  California  Cooperative 
Cannenee  und'er  the  contract  heretofore  referred  to,  and  the  association  denies  that 
said  contract  was  o(  great  value  or  that  it  gave  the  California  Cooperative  Canneries  a 
ready  market  for  its  output,  and  the  association  refers  to  the  allegations  above  set 
forth'  herein  with  regard  to  the  terms  of  Ewid  contract. 

The  association  in  further  answer  alleges  that  said  contract,  brcause  of  its  indefinite' 
ncfis  and  because  it  imposed  no  obligation  whatsoever  upon  the  purchaser  to  purchase  it 
price  was  not  agreed  upon,  was  not  of  the  character  which  would  justify  banks  in 
making  loans  thereon. 

The  association  further  alleges  that  any  and  all  products  delivered  to  Armour  & 
<'o.  pursuuit  to  said  alleged  contract  were  sold  to  Armour  &  Co,  and  were  not  given  to 
Armour  A  Co,  for  distribution  as  the  agent  ot  the  Calitomia  Cooperative  Canneries. 


In  answer  to  the  allegations  in  Paragraph  XII  o(  the  int^r^-ening  petition,  the 
association  denies  any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
character  ot  any  notice  given  by  Armour  &  Co,  to  the  interveniiM;  petitioner,  and 
further  denies  that  the  intervening  petitioner  has  suffered  any  legal  damages  resulting 
from  the  entry  ot  the  decree  or  any  other  damages  oi  any  character  by  reason  thereof 
but  alleges  that  if  the  petitioner  really  believes  it  has  sufTered  any  damages  throi^h 
violation  ot  its  rights,  it  has  an  adequate  remedy  at  law  against  Armour  &  Co. 

The  association  denies  that  the  decree  destroyed  markets  for  the  intervening  peti- 
tioner built  up  during  a  long  period  of  years  and  directs  attention  to  the  fact  tbAt  the 
alieg.^d  contract  between  the  petitioner  and  Armour  &  Co,  was  entered  into  leas  than 
a  year  prior  to  the  entry  ot  the  decree  herein  and  after  charges  had  been  made  by 
the  Federal  Trade  Commission  that  the  extension  of  the  packers'  monopoly  into  un- 
related lines  was  a  menace  to  the  public  welfare. 

Farther  answering  said  paragraph,  the  association  admits  that  the  intervening 
I)etitioner  has  been  seeking  ever  since  May,  1920,  in  various  ways  to  secure  a  nullifica- 
tion of  said  consent  decree,  with  the  support  or  at  least  the  approval  of  Armour  &  Co,, 
and  in  practicular  has  u^^d  the  Department  of  Justice  to  move  the  court  to  vacate 
said  decree.  The  association  admits  that  the  Department  of  Justice  was  inclined  to 
he  fair  and  reasonable,  and  for  that  reason  refused  to  move  to  vacate  said  decree  until 
an  opportuni^  had  been  given  to  all  persons  interested  to  appear  and  be  heard,  and 
tor  that  purpose  hearings  were  held  before  the  Hon.  Heiman  J.  Galloway,  Hon.  Bayard 
T.  Hainer,'  and  Mr,  Frank  C,  Hall,  designated  hy  the  Department  of  Justice  to  hear 
all  parties  who  desired  to  be  heard  either  in  favor  ot  or  against  modification  of  said 
decree,  and  after  such  hearings  said  committee  reported  to  the  Attorney  General  that 
the  Attorney  General  should  not  grant  such  request  ot  the  California  Cooperative 
i'anneries  to  move  for  the  modification  or  setting  aside  of  the  decree. 

The  BW:>ciation  further  admits  that  at  such  hearings  the  Southern  Wholesale  Grocers 
.Association  and  the  National  Wholesale  Grocers  Association  of  the  United  Statee 
appeared  and  were  granted  a  hearing,  and  alleges  that  tlie  Calitomia  Cooperative 
Tanneries  appeared  as  the  leading  exponent  of  modification. 

The  association  denies  that  the  wholesale  grocers'  asBociations  referred  to  exercise 
plenary  autliority  over  their  members  and  senousiy  afiect  the  producers,  retailers,  and 
consumers  of  food  conunoditieB,  and  alleges  that  any  power  and  influence  that  such 


.,V.iOl.)^R' 


1058  FACKEBS'   CONSENT  DECBBE. 

ueociatioDB  may  have  Briac  only  from  the  merits  of  the  otuse  which  Hiid  aeaociatioH 
1m ve  BupptHTted. 

The  MaDciation  denieB  that  the  vholesale  grocen'  aesociations  have  at  any  time 
attacked  Uie  inh-rvening  petitioner  through  the  public  ptphh,  or  otherwiae,  except  in 
ao  far  aa  said  aBmciationa  have  (jiven  publicity  to  the  true  facta  in  regard  to  the  Cali- 
foruia  Cooperative  Canneriee,  it«  oivaniiation  in  connection  nith  Armour  &  Co.. 
ila  efTorta  to  secure  a  setting  aside  of  tne  consent  decree,  and  the  reasona  for  the  entri- 
of  said  coMent  decree  and  the  objoctiona  to  it*  to  its  being  vacated  or  modified  in  an; 

"Hie  aesociatkin  denies  any  knowledfre  or  inionnation  sufficient  to  form  a  bc-lifi 
with  regard  to  the  true  facte  in  connection  with  the  complaint  liled  with  the  Federal 
Trade  (.ommiBsion  char^g  that  the  intervening  petitioner  vaa  alEIiated  with  At- 
nmur  &  Co.,  or  as  t«  the  findings  of  the  comnuflsion  in  regard  to  tame.  Bnt  your  as- 
sociation alleireB  it  to  be  a  fact  that  said  California  Cooperative  Canneriee  is  closely 
connected  with  and  is  dominated  and  controlled  by  Armour  A  Co. 

The  association  denies  tho  allf  gationa  of  said  Paragraph  X II  in  bo  far  as  it  is  thereto 
fdleged  that  the  association  does  not  represent  the  public  interest  and  that  the  associa- 
tion has  fought  honest  and  fair  competition  ^  and  also  any  implicatioDB  contained  in 
said  paragraph  to  the  effect  that  the  association  has  at  any  time  been  made  a  party  to 
any  ]>roceedmgB  by  the  Federal  Trade  Cfflnmission  or  at  any  time  adjudged  guilty  oi 
violations  of  the  Sherman  Act  or  of  any  other  statute,  or  that  any  proceed ings  havi- 
at  any  time  been  brought  against  the  association  by  the  Federal  Irade  Commission 
or  by  any  other  governmental  body. 

The  association  in  further  answer  ellegeB  that  it  has  at  all  times  endeavored  to  further 
and  support  the  interest  of  the  public  ^netally  as  intll  as  the  inteieat  of  its  memben, 
and  that  it  has  at  no  time  been  guilty  of  any  violation  of  statute. 

The  association  fuithw  alleges  that  the  defendants,  on  the  contrary,  liave  beeo 
guilty  of  repeated  violations  of  Federal  and  State  atatutea;  that  they  have  been  the 
subject  of  repeated  investi^Uons  by  Congrees.  by  the  Department  of  Justice,  and  by 
the  Federal  Trade  CommisBkon.  and  that  said  investigations  have  revealed  many 
violations  of  law  by  said  defenduits;  and  that  said  d^ndonls  have  been  the  sub- 
ject of  civil  and  criminal  proceedings,  in  which  it  baa  been  found  and  determined 
that  they  had  been  guilty  of  such  vi^tions  of  law. 


The  association  denies  each  and  ever^  alle^tion  contained  iu  Paragraph  XIll  ot 
the  intervening  petition  in  so  far  as  it  is  therein  alleged  that  the  aasociatkHt  has  at 

any  time  conducted  a  campaign  of  coercion  and  intimidation  in  order  to  secure. 
throu^  any  improper  means  canners  and  others  to  oppose  a  modification  of  the  con- 
sent decree,  and  m  particular  denies  the  allegations  contained  in  said  PBragraph 
XIII  in  so  far  as  it  is  therein  alleged,  either  directly  or  by  inainuation,  tliat  the  asso- 
elation  in  any  improper  way  influenced  the  action  ot  the  Western  Canners  AsBocia- 
Uon  in  oppoaii^  modification  of  the  consent  decree. 

Further  anawering  said  paragraph,  the  association  allegee  that,  on  the   contnu-y    ' 
the  intervening  petitioner,  ever  since  May.  1920,  has  betm  seeking  in  various  wsj-a 
to  secure  a  modincation  or  setting  aside  of  the  said  consent  decree  and  has  conducted 
a  widespread   propaganda   for   this   purpose.     The   association   further  alleges   that 
said  campa^i  of  the  intervening  petitioner  has  been  conducted  with  a  concealmeni 
and  misrepresentation  of  the  facts  In  relation  to  the  decree  and  of  the  true  aituatiu" 
of  the  Cafifomia  Cooperative  Canneries;  that  the  intervening  petitioner  has  at  all 
timw  attempted  to  conceal  its  connection  and  relationahip  with  Armour  &  Co.,  and 
has  represented  itself  aa  an  independent  organization,  altJiough  it  has  at  all  times    I 
been  controlled  and  dominated  by  Armour  &  Co..  and  the  association  believes  it*    j 
actions  in  seeking  to  secure  a  modification  of  said  decree  are  being  directed,  furthered, 
and  amisted  bv  Armour  &  Co, 

The  association  alleges  that  prior  to  September  1,  1921,  the  interveoii^  petitioner 
had  met  with  conaiderablo  success  in  creating  sentiment  in  favor  of  a  modlGcation  j 
of  the  consent  decree,  due  to  the  fact  that  it  had  been  able  to  conceal  its  true  chajacter. 
and  the  efforts  which  it  was  making  aloM'  these  lines,  whereas  the  large  jJubUc  LuteresI 
which  is  opposed  to  the  modification  of  the  consent  decree,  being  entirely  unawan' 
ot  tiie  steps  being  taken  by  the  intervening  petitioner,  had  made  no  eSort  to  counter- 
act its  eaorta  and  to  present  the  true  facta  to  the  public.  Because  of  this  Mtuatioii. 
the  vice-president  and  general  manager  of  the  intervening  petitioner  was  able  ti> 
■e  the  paasii^  ot  a  resolution  in  favOr  oi  modification  of  said  decree  at  an  irregularly 
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generftl  roemberahip  of  said  associatioa  learned  of  the  pBBBsge  of  such  reHohition  and 
also  lemted'Of  \b»  true  facta  in  cotmection  with  the  matter,  the  membenhip  at  its 
annual  convention  held  in  Chicago  on  October  11  and  12  and  attended  by  more  mem- 
bers than  any  other  meeting  ever  held  by  the  Western  Cannera  AaHociatioD,  by 
unanimoiiH  vote  repudiated  said  previeue  reeolution  and  adopted  a  resolntion  oppoeing 
an\-  modification  of  the  decree. 

'  "the  asBOciation  allegee  that  the  only  Bupport  which  the  intervening  petitioner  has 
been  able  t«  obtain  for  a  modification  of  the  consent  decree  has  been  through  mis- 
representations and  concealment  of  facts,  and  that  in  almost  every  coee  when  the 
true  facta  have  become  knowa,  tlie  modification  or  setting  aside  r9  the  decree  has  met 
with  immediate  oppooition. 

The  association  deniaa  that  the  bill  of  complaint  in  this  suitiJtoes  not  charge  the 
defendants  with  attempting  to  create  a  monopoly,  and  denies  tht  allegation  in  Para- 
graph XIII  in  so  far  as  it  is  therein  alleged  tl^t  the  defendants  have  not  created 
a  monopoly  in  the  handling  of  food  products  and  have  not  been  ^iity  of  violations 
of  law;  and  the  association  denies  the  allegations  contained  in  said  paragraph  seek- 
ing tominimixe  the  extent  oEthe  dealings  of  Armour  &  Co.  in  rice,  il^ch  the  association 
alleges  Armour  &  Co.  handled  in  such  large  quantities  that  the  president  thereof 
boasted  tbathe  was  the  largest  rice  merchant  in  the  world;  and  the  association  alleges 
that  the  price  of  rice  was  greatly  increased  by  reason  of  the  operations  of  Armour  A 
Co.  therein. 

In  further  answer  te  said  paragraph,  the  association  refers  to  the  complaint  in  this 
action  and  to  the  terms  thereof  (3iarging  the  defendants  with  contracts  in  restraint  of 
trade,  monopolization  and  attempts  to  monopolize,  unfair  competition  and  other 
violations  of  statute,  and  in  particular  repeats  the  alle^tions  of  the  complaint  with 
regard  to  the  attempted  contrd.  of  substitute  foode  reading  as  follows; 


"Having  eliminated  competition  in  the  meat  products,  the  defendants  next  took 
cognizance  of  the  competition  which  might  be  expected  from  what  we  here  refer  to 
as  substitute  foods.  Their  experience  had  taught  them  that  it  meat  prices  advanced 
out  of  proportion  to  that  of  other  substitute  foods,  the  consuming  public  manifested 
a  tendency  to  turn  to  such  substitutes.  To  prevent  this  the  defendants  set  about 
controlling  the  Nation's  supplies  of  fish,  vegetablee.  either  fresh  or  canned  fruits. 
cereals,  milk,  poultry,  butter,  eggs,  cheese,  and  other  substitute  foods  ordinarily 
handled  by  wholesale  grocers  or  produce  dealers.  To  accomplish  this  purpose  the 
defenduits  availed  themselvee  of  the  advant^es  afforded  by  the  refrigerator  care. 
rout«  cars,  auto  trucks,  branch  houses,  and  ston^  warehouses  owned  or  controlled 
by  them.  These  faciUtiee  intended  primarily  tor  the  sale  of  meats  were  employed 
with  compaiHtively  no  increase  of  overhead  in  the  distribution  of  substitute  foods 
and  unrelated  commodities.  The  defendants  were  enabled  thereby  to  reach  remote 
spots.  This  advantj^e  was  also  employed  temporarily  to  fix  prices  so  low  as  to 
gradually  diminato  competition. 

"These  attempts  to  monopolize  have  resulted  in  complete  control  in  many  of  the 
substitute  food  lines.  They  have  made  substantial  headway  in  others.  The  control 
is  extensively  and  rapidly  increasing.  New  fields  are  giaduallv  being  invaded,  and 
unless  prevented  by  a  decree  of  this  court  the  defendants  will  within  ttie  compass  of  a 
few  years  control  the  quantity  and  price  of  each  article  of  food  found  on  the  American 
-table." 


In  answer  to  the  allegations  of  Paragraph  XIV  of  the  intervening  petition,  theasso- 
.<'iation  denies  the  allegations  contained  therein  with  regard  to  tiie  business  of  the 
-defendants  in  unrelated  commodities,  and  alleges  that  in  many  of  the  unrelated  com- 
modities the  extent  of  the  business  of  the  defendants  far  exceeded  the  percentages  and 
ftgure«  set  forth  in  mid  paragraph,  and  that  the  defendants  were  making  rapid  progress 
-toward  a  monopoliijation  of  many  lines  of  substitute  foods.    ■ 

Further  answering  said  paragraph,  the  awociation  all^s  ttiat  in  considering  the 
«xtent  of  the  business  of  the  defendants  in  the  unrelated  lines,  there  must  be  consid- 
.ered  their  complete  monopolization  and  control  of  meat  and  meat  food  products,  dairj- 
products,  and  other  lines,  and  that  their  business  must  be  considered  as  a  whole  in 
.detennimng  their  true  relation  to  the  unrelated  lines.  The  association  refers  in  par- 
ticular to  the  extensive  reports  made  by  the  Federal  Trade  Commission  of  its  investi- 
>j;ation  a!  the  meat-packing  industry,  and  would  direct  particular  attention  to  the 
following  hcU  which  were  found  witn  regard  to  the  defendants  as  set  forth  in  the  Biim- 
.jnary  report  of  the  commission: 
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"  It  appears  thu  fife  (treat  packinit  concenic  of  the  country— Swift,  Armour.  Horn*.    ! 
Cudahy.  and  Wibon— hav«  attained  auch  a  domiiuuit  podtioD  that  they  control  at  wilJ    j 
th«  market  in  which  they  buy  their  aupplies,  the  market  in  which  they  nell  their    I 
products,  and  hold  the  fortUDes  of  their  competitora  in  their  hands."     (Suminar)' 
repwt,  p.  3.) 

"We  have  found  that  itisnoteomuch  the  means  of  production  and  preparation,  nor 
the  sheer  momentum  of  sreat  wealth,  but  the  advanta^ce  which  is  obtained  through  x 
monopolistic  control  of  &»  market  places  and  means  of  transportation  and  diatribu-' 
tion.      (Summary  report,  p.  4.) 

"The  prodiirer  of  live  stock  is  at  the  mercy  of  theae  live  compaoiea  because  thev 
control  the  market  and  the  marketing  facilities  and,  to  Mme  extant,  the  roiling  stoclc 
which  transports  the  product  to  the  market."    (Summary  report,  p.  4.) 

"ThecompetitoiHoi  theee  five  concerns  are  at  their  mercy  because  of  the  coatrol  of 
the  market  places,  Btot«Ke  tacilities,  and  the  refrigerator  cars  for  distribution."  (Sum- 
mary report,  p.  4,1 

"The  consumer  of  meat  products  is  at  the  mercy  of  these  five  because  both  producer    I 
and  competitor  are  helpless  to  bring  relief.''    (Summary  reprat,  P- 4.) 

"Five  corporations.  Armour  &  l'«.,  Hwift  &  Co.,  Morris  &  Co.,  Wilaon  A  Co.  (Inc."', 
and  the  (ludahv  Packing  Co.,  hereafter  referred  to  as  'Bi^  Five'  or  'the  packers; 
together  with  their  subsidiaries  and  afiUiated  companies,  not  only  have  a  nwuotjo- 
listic  control  over  the  American  meat  indua^y  but  have  secured  control,  aimilar  in 
purpose,  if  not  yet  in  extent,  over  the  principal  substituti^  for  meat,  such  as  e^gf, 
cheese,  and  vegetable^l  products,  and  ue  rapidly  extending  their  power  to  covet 
fish  and  nearly  every  kind  ol  foodstuff,"     (Summary  report,  p.  9.) 

'"The  monopolistic  position  of  theliig  Five  is  based  not  only  upon  the  large  propor- 
tion of  tho  meat  businace  which  they  handle,  rangii^  from  61  to  86  per  cent  in  the 
principal  lines,  but  primarily  upon  their  ownership,  separately  or  jrantjy,  of  stock- 
yards, car  lines,  cold-stora^  pb^tA,  branch  houses,  and  the  other  essential  focilitfe? 
for  the  distribution  of  perishable  foods."    (Summary  report,  p.  9.) 

''The  control  of  these  five  great  corporations,  furthermore,  r^ts  in  the  hands  of  a 
small  group  of  individuals,  namely,  J.  Ogden  Ajmour,  the  Sw in  brothers,  the  Morri!' 
brothers,  Thomas  E.  Wilson  (acting  under  the  veto  of  a  small  group  of  bankers),  and 
the  Cudahys."     (Summary  report,  p.  9.) 

''The  combination  among  the  liig  Five  is  not  a  casual  agreement  broi^^t  about  by 
indirect  and  obscure  methods,  but  a  definite  and  positive  conspiracy  for  the  purpwe 
of  regulatihg  purchases  of  live  stock  and  controlling  the  price  of  meat,  the  terms  of  the 
conspiracy  being  found  in  certain  documentE  which  are  in  our  poHsession."  (Sum- 
mary report,  p.  10.)  I 

''The  power  of  the  Big  Hvo  in  the  United  States  has  been  and  is  being  lutfairly 
and  ill^ally  used  to  manipulate  live-stock  markets;  restrict  interstate  and  inter 
national  supplies  of  foods;  control  the  prices  of  dressed  meats  and  other  foods;  defraud 
both  the  pioducers  of  food  and  consumers;  crush  effective  competition;  secure  special 
privileges  from  railroads,  stockyard  companies,  and  municipalides;  and  profiteer." 
(Summary  report,  p.  11.)  1 

'The  most  satisfactory  single  index  of  the  proportion  of  the  meat  industry  controlled 
by  the  Big  Five  is  the  fact  t£a,t  they  kill,  in  round  tigiiree,  70  per  cent  of  the  live  stock 
slaughtered  by  all  packers  and  butchers  engaged  in  interstate  commerce.  In  19|ii 
the  Big  Five 's  percentage  of  the  interstate  slaughter,  includii^  subsidiary  and  afGLiate! 
companies,  was  as  follows: 

Cattle 82.  -J 

Calves 76. 6 

Hogs ■. ai.2 

Sheep  and  lambs S6. 4 

(Summary  report,  p.  11.) 
The  business  of  the  packing  companies  originally  was  limited  to  the  slaughtei 
of  hve  stock  and  the  distribution  of  meat  ana  animal  products  and  by-products. 
Now,  however,  they  are  rapidly  extending  their  control  over  all  possible  subetitutfe 
for  meat — fish,  poultry,  e^,  millr,  butter,  cheeee,  and  all  kinds  of  v^etable  <^  i 
products,  and  have  securea  strategic  points  of  collection,  preparation,  and  distribu- 
tion of  theee  products."     (Summaiy  report,  p.  13.) 

''These  stiategic  positionB,  which  serve  not  only  to  protect  the  controls  which  the 
big  packers  have  already  acquired,  but  to  insure  their  easy  conquest  of  new  field?, 
are:  Stockvards,  with  their  collateral  institutiona,  such  as  terminal  roads,  cattle-loan 
banks,  ana  market  papers;  private  refrkerator  car  lines  for  the  tran^iortation  of  all 
kinds  of  perishable  foods;  cold-stomge  plants  for  the  preservation  of  periahable  foods 
branch-house  system  of  wholesale  distribution;  bauRs  and  real  estate."  (Summary- 
report,  p.  15.) 
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"The  purpose  of  tbie  combiijatjon,  which  for  more  than  vKeneratioii  haa  defied 
the  law  and  escaped  adequate  punishmeDtB,  are  sufficiently  clear  from  the  history 
of  the  conapiracy  and  from  the  numerous  documents  already  presented,  namely: 
To  monopolize  and  divide  among  the  several  interests  the  distrinulion  of  the  food  sup- 
ply not  only  of  the  United  Statoa  but  of  all  countries  which  produce  a  food  surplus, 
and,  as  a.  result  of  thia  monopolistic  position,  to  extort  excessive  profits  from  the 
people  not  only  of  the  United  States  but  of  a  large  part  of  the  world."    {Summary 

■  p-*?,-' 

letaile< 
report  of  the  Federal  Trade  C 

The  assodation  alle^  that  the  amount  of  busineee  done  by  wholesale  grocers  who 
are  in  active  competition  with  each  other  and  with  thousands  of  other  merchants, 
is  entirely  irrelevant  in  this  proceeding  as  contrasted  with  the  business  done  by  the 
five  defendants  who  have  been  operating  in  close  cooperation  and  harmony  with  each 
other  tor  many  years,  in  alleged  violation  of  law. 

The  association  asserts  that  no  proceedings  are  here  pendins  gainst  the  wholesale 
grocers  and  that  this  is  not  a  controversy  between  Ine  wholerale  grocers  and  the 
defendant  packers,  hut  is  a  controversy  between  the  United  States  of  America  and 
the  defendant  packers;  and  the  association  all^^  that  the  alle^tions  of  Par^raph 
XIV  and  other  allegations  of  the  intervening  petition  ar^  entirely  irrelevant  and  witn- 
out  value  in  this  proceeding, 

Withreepectli)  the  allegations  of  Paragraph  XIV  in  regard  to  the  proceeding  brought 
before  the  Interstate  Commerce  Commission  by  the  National  Wholesale  Grocers' 
Association  charging  that  the  packers  were  (panted  unfair  advantages  in  the  trans- 
portation of  products  b}r  the  cairiers,  the  association  refers  to  the  decisi6&  of  the  Inter- 
state Commerce  Ckimmiseion  in  that  case  and  alleges  that  it  was  found  and  held  in 
tbat  case  that  the  packers  did  receive  certain  unfair  advantages  over  the  complainants, 
and  the  association  alleges  that  in  bo  far  as  it  was  determined  in  that  proceeding  that 
there  was  not  an  imfair  advantage  with  r^ard  to  the  expedited  transportation  service 
claimed  to  have  been  atTorded  the  meat  packers,  there  ispendine  an  application  for 
a  reconsideration  of  the  case,  which  application  has  not  yet  been  determined. 


In  answer  to  the  allegations  of  Paragraph  XV  of  the  intervening  petition,  the  assO' 
ciation  asserts  that  the  auctions  therein  contained  are  entirely  immaterial  to  this 
proceeding,  but  the  association  denies  the  all^atiorts  therein  contained  with  regaid 
to  the  cost  of  distributing  food  products  and  in  bo  far  as  it  is  all^^  that  the  wholeside 
grocers  charge  exce^ve  sums  for  the  distribution  of  food  products,  and  alleges  that 
food  products  are  distributed  by  wholesale  grocers  reaaonably  and  economically  and 
that  the  profit  received  by  the  wholesale  grocers  for  their  services  is  an  extremely 
reasonable  and  moderate  profit. 

In  90  far  as  it  is  claimed  food  products  are  distributed  more  economically  and  reaeon- 
ably  by  the  defendants,  the  association  denies  such  allf^tions  and  invites  comparison 
between  the  retail  and  wholesale  prices  of  meat  in  this  country  between  1913  and 
1021  and  also  the  prices  paid  producers  and  ^wers  for  these  different  kinds  of  food 
products,  and  the  association  alleges  the  distribution  of  meat  and  meat  food  products 
le  entirely  monopolized  by  the  defendants. 

The  association  in  further  answer  alleges  that  it  is  tar  more  to  the  public  interest 
to  have  its  food  products  distributed  through  wholesale  grocers,  chain  stores,  retail 
grorere,  deportment  stores,  mail-order  houses,  totaling  at  least  500,000  di^erent  con- 
cerns, all  in  honest  competition  with  each  other,  than  to  have  the  Nation's  food  dis- 
tributed by  5  concerns  working  under  a  common  understanding  and  in  close  coopera- 
tion, even  though  food  products  were  distributed  more  efficiently  by  said  5  con- 
cerns, and  the  association  alleges  that  it  is  the  policy  of  the  American  Government 
to  fostor  a  competitive  system  of  industry  open  to  all  instead  of  placing  industries  in 
the  hands  of  monopolies- 

The  association  specifically  denies,  however,  that  the  distribution  of  the  unrelated 
food  products  by  defendants  would  result  in  any  saving  to  the  consumer.  In  answer 
to  the  aUe^tion  of  this  paragraph  that  there  are  30O  concerns  in  this  country 
engaged  in  the  business  of  meat  packing,  the  association  points  out  that  this  decree 
affects  only  S  t«ch  c<mcemB. 


In  answer  to  the  allegations  of  Paragraph  XVI  of  the  intervening  petition,  the  associ- 
ation denies  any  knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
or  not  two  of  the  defendants.  Armour  &  Co.  and  Wilson  &  Co.,  are  willing  to  distribute 
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food pToducta <Mi k coomuaion  buuif  permitted  sob; do.  inasmuch  m _    ._ 

hu  not  been  eo  iofortned  by  said  Annour  A  Co.  uid  Wilaon  &  Co. ;  but  the  aasociation 
allies  that  the  iat«rveniiiK  petitioner,  bein^  entirely  controlled  and  domiDated  by 
Armour  &  Co.,  hae  doul>t1«ea  been  iofonned  by  Armour  A  Co.  aa  to  its  wiehee  in  thie 
matter,  and  further  olt^tea  that  this  pnxeedin)!  has  been  brought  by  the  inteneuiiii; 
petitioaer  with  the  cooBent.  acquieecoDce,  and  at  the  direct  iDetaace  of  Armour  &  Co. 
With  respect  to  the  defendants  other  than  Armour  &  Co.,  the  anociatioii  allef^  that 
Swift  A  Co.,  HornB  &  Co.,  and  Cudahy  Pactdnf;  Co.  are  unwilling  to  roDsent  to  s 
modLRcatioa  of  eaid  decree  as  euufcht  by  the  petitioner  and  are  opposed  to  sajne. 

As  a  further  answer  the  Meoriation,  upon  infonnatioa  and  belief,  deniee  that  tli« 
handling  of  unrelated  food  pirxliicts  by  the  defendant  meat  packers  would  meet  with 
the  appro\'al  of  the  Department  of  Agriculture  and  would  enable  producera,  csnnen, 
and  food  manufacturera  to  sell  their  product  at  the  lowest  poeeible  eoet.  betievine 
that  the  Department  of  Afcriculture  is  oppoeed  to  the  extennion  of  defendants'  monopoly 
and  on  the  contrary  favots  a  competitive  system  of  industry. 

And  the  ansociation  further  allet^^  that  such  a  Hj-etem  of  doing  business  as  is  prop<«ed 
by  the  petitioner  would  make  it  impoeeible  for  email  growere,  producete,  and  manufac' 
tutere  to  carry  on  their  butinese  which  is  now  financed  largely  bv  meane  of  future 
contracts  entered  into  by  the  present  roncerns  engaged  in  the  distribution  of  food 
)>roducta.  Moreover,  such  a  System  of  doinjf  buaineas  on  a  commiseion  basis  is  solely 
in  the  interest  frf  defendant  jMickers,  an  it  would  euable  them  to  carry  on  their  bueinea 
at  an  assured  profit  without  risk  of  loas,  and  the  ansociation  all^^a  that  the  ci:anmiasioD 
which  was  paid  by  the  California  Cooperative  Cantreriea  under  ite  contract  with 
Armour  &  Co.  gave  the  latter  a  lai^er  profit  from  iM  handling  of  the  producte  of  the 
California  Cooperative  Canneries  than  the  profit  usually  received  by  wholesale  grocen 
tot  servicer  in  actitut  as  a  distributor  of  food  producte. 

The  association  alleges  that  it  is  to  the  interest  of  Armour  &  Co.  to  make  it  impoenble 
for  email  growers,  producers,  and  cannete  to  tinaace  themselves,  as  their  failure  would 
enable  An&our  &  Co.  to  acquire  at  a  low  price  sources  of  production  and  manufacture. 

The  association  further  deaiej  that  under  euch  a  synlam  as  proposed  bv  the  inter- 
vening petitions  coDBUmera  would  receive  products  at  any  less  price  tli&n  to-day. 
and  denies  that  the  distribution  through  the  meat  packers  would  reduce  the  refill 
price  of  food  products,  and  the  association  ref^e  to  the  pricea  chained  by  the  meat 
packerd  for  food  products  in  comparison  to  prices  charged  by  wholesale  grocere  as 
subitantiatiag  these  facts. 

The  association  further  allegea  that  the  commiauon  propoeed  to  be  charged  by  the 
defendants— i.  e.,  5  per  ceot-— exceeds  the  profit  now  made  by  the  distributors  of  the 
unrelated  food  products,  and  die  giving;  of  such  an  increased  profit  to  the  defendaoff 
would  neceeearily  result  in  an  increased  price  to  the  consume'. 

The  association  admits,  as  alleged  in  Paragraph  XVI,  that  the  ordinary  producers, 
CUinerB,  and  food  manufactureie  and  distribut<H«  are  not  concerns  of  huge  magnitudi' 
ae  allied  in  Pan^raph  XVI,  and  admits  that  the  defendant  packera  are  concerns  of 
tremendous  magmtude  as  therein  alleged;  but  the  aseociation  allies  that.it  ie  con- 
trary to  public  policy  and  contrary  to  law  to  <vDncentrate  the  handling  of  the  Nation's 
food  products  in  a  few  laj^  monopolistic  concerns  to  the  complete  destruction  of 
competitive  business  and  industry  in  the  United  States. 


InaoBwer  to  the  allegatkmeof  Paragraph  XVll  the  aseociation  denies  the  alle^tions 
therein  contained  that  the  decree  was  an  economic  mistake  and  that  the  Webb  Export 
Act  in  any  way  sanctions  the  violations  of  law  in  which  the  detendante  have  been 
eninged. 

Further  answering  said  poragrapdi,  the  aesociation  alleges  that  the  defendant  mrii 
packeie  have  (Hganized  many  subsidiary  concerns  under  Ibe  laws  of  foreign  countries 
and  that  said  decree  does  not  in  any  way  prevent  said  subsidiaries  from  engaging  in 
the  export  business  ol  food  producte,  and  as  an  instance  of  this  the  association  allegef 
that  the  California  Cooperative  (Janneries  during  the  year  1921  sold  large  quantilie? 
of  il£  product  to  Armour  d  (^.  (Ltd.),  a  British  corporation. 

The  aaaociation  further  allegee  that  said  decree  is  not  inconsiBtent  with  the  pre- 
visions of  the  Webb  Export  Act  of  April  10,  191H,and  refers  to  the  previous  allc^tion 
contained  in  Paragraph  X  of  this  answer  showing  that  under  sud  act  a  combination 
in  restraint  of  trade  and  monopolies,  such  as  that  of  the  defendant  packers,  is  unlawful. 

The  association  further  ajleges  tiiat  if  said  defendant  packers  were  allowed  to  encage 
in  the  export  business  of  unrelated  commodities  while  being  prohibited  bona  HeUing 
same  in  the  United  States,  such  action  would  very  likely  result  in  a  large  increase  to 
the  coiLsumers  of  the  United  States  of  the  cost  of  food  producte  due  to  the  large  quan- 
tities which  would  be  exported  by  the  defendant  packers. 
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The  aBBociation  denies  each  and  every  allegation  contained  in  Paragraph  XVIII 
of  the  intervening  petition  which  alleges  that  the  meat  ps.ckers  are  under  Federal 
BUpecvision  and  control  by  virtue  of  the  packers  and  stockyards  act  of  August  15,  1921 , 
except  in  Bo  far  as  they  are  engaged  in  the  distribution  and  sale  of  meat  food  producte, 
and  alleges  that  in  the  event  of  modification  of  this  decree,  the  said  packets  would  be 
subject  to  no  supervision  and  control  with  rt^ard  to  their  dealings  in  unrelated  lines; 
and  the  association  allege  that  said  packers  and  stockyards  act  does  Bot  in  any  way 
regulate  and  supervise  the  dealings  of  the  meat  packers  in  such  unrelated  pjoducts 
and  that  it  would  be  impoesiUe  to  devise  any  practical  and  efficient  system  of  super- 

The  association  t^ain  admits  the  allegations  contained  in  Paragraph  XVIII  of  the 
intervening  |ietition  with  regard  tp  the  huge  size  of  the  defendant  packers  and  again  * 
alleges  that  it  is  contrary  to  Government  policy  to  foster  and  further  such  giowth. 
The  association  desires  to  emphasize  the  fact  that  the  intervening  petitioner  fa^orB 
and  uiges  the  creation  of  a  huge  monopoly  for  the  purpose  of  handling  the  Nation's 
foods,  all  of  which  would  be  most  detrimental  to  the  interests  of  the  public. 

With  regard  to  the  all^tions  of  Paragraph  XVIII  setting  forth  the  views  of  a  Mem- 
ber of  Congress,  the  aasodation  alleges  that  it  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  tlie  correctness  of  said  views,  or  who  expresacd  same,  but  alleges 
that  the  views  therein  expressed  are  bad  law  and  unsound  economics;  and  the  aseocia- 
tion  further  alleges,  upon  information  and  belief,  that  said  letter  was  obtained  at  the 
"■"•1  of  the  intervening  petitioner  for  the  purpose  of  spreadirg  its  piopagar.da. 


In  answer  to  the  allegations  of  Par^raph  XIX  of  the  intervening  petition,  the  asso- 
ciation admits  that  the  petitioner  has  repeatedly  solicited  the  Attorney  General  of 
the  United  States  to  move  for  a  modification  of  the  decree  herein  but  denies  that  the 
intervening  petitioner  made  any  application  for  a  public  hearing  or  that  the  inter- 
departmental committee  was  appointed  by  the  Attorney  Gener^  at  the  request  of 
the  petitioner. 

The  association  alleges  that  the  intervening  petitioner  was  most  anxious  to  a^oid 
any  public  hearing  on  this  matter  at  which  the  true  facts  could  be  brought  out  and 
the  merits  revealed,  and  complained  of  the  action  taken  by  the  association  to  secure 
auch  a  hearing;  and  the  aasociation  further  alleges  that  the  hearinc  before  the  inter- 
departmental committee  was  held  at  the  solicitation  of  those  opposed  to  a  modification 
of  ^he  decree, 
urthor  ansv 

lid  hearing ^^ „  _  ^^ — 

of  the  decree;  but  denies  the  allegation  in  said  Paragraph  XIX  that  no  evidence 

was  presented  evidencing  the  cMstence  of  a  monopoly  or  restraint  of  trade  on  the  part 
of  the  defendants,  and  the  association  alleges  on  the  contrary  that  at  said  hearing 
the  evidence  was  most  conclusive  ttj  show  the  danger  to  the  people  of  the  United  Btatea 
from  the  monopolistic  tendencies  of  the  defendants  and  showed  that  the  public  wel- 
fare demanded  the  maintenance  of  the  consent  decree. 

The  association  refers  to  the  record  of  the  hearings  before  the  interdepartmental 
committee  in  substaiftiation  of  its  allegations,  and  submits  the  recc^  of  such  hearinga 
herewith  for  examination  by  the  court. 

The  association  admits  the  hu^  size  of  Armour  &  Co.,  as  is  again  alleged  in  this 
paragraph,  and  repeals  the  allegation  that  it  is  not  in  the  interest  of  Uie  public  that  said 
concern  bo  permitted  to  increase  its  power  and  size,  by  extending  its  business  into 
unrelated  hnea. 

The  association  denies  all  the  allegations  contained  in  said  Paragraph  XIX  with 
reference  to  the  existence  of  a  monopoly  on  die  part  of  wholesale  grocers  and  repeats 
thoee  allecatione  heretofore  made  with  regard  to  the  large  number  of  different  channels 
-which  exist  for  the  distribution  of  food  products  and  to  the  existence  of  the  meet 
active  kind  of  competition  to  the  benefit  of  the  public  of  the  United  States  between 
such  channels. 

In  further  answer,  the  association  denies  that  before  the  hearing  of  the  interde- 
partmental committee  tha  wholesale  grocers  charged  that  the  defendant  Cudahy 
Packing  Co.  was  building  enormous  canning  factories  in  the  Hawaiian  Islands,  and 
alleges  that  toi  the  conn«ry  reference  to  the  intel«st  of  the  Cudahy  Packing  Co.  in 
pineapple  industry  was  contained  in  a  letter  of  Hon.  John  W.  Weeks,  Secretary  of  War 
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of  tiie  United  States,  oppoamg  the  exteosion  (rf  the  defendant  packera  into  the  hu- 
dling  of  food  products  not  connected  with  the  packing  industry.  Said  lett«'r  h  m 
fellows: 

"Mount  Phosfbct,  Lancasteb,  N.  H., 

Aiigiul  iS,  1919. 
Hon.  William  8.  Kbnyon, 

Uniltd  StaUi  SfnaU,  Wa^iTiglon.  D.  C. 

Mr  Dear  Kekyon:  I  am  well  aware  how  ineffective  it  is  for  one  who  haa  ddi   , 
heard  all  the  evidence  to  paas  on  any  pending  matter,  and,  moreover,  it  is  almcvt 
an  impertinence  for  a  fanner  living  in  the  extieme  northern  end  of  New  IlRmutiiR 
to  make  a  suggeation  relative  to  legislation,  but  after  I  fSniah  my  day's  work  I  iutt 
little  to  do  eicept  to  look  over  the  papers,  and  I  am  following  some  of  the  activilis  d    ' 
my  friends  in  Washington  with  interest. 

One  of  the  thinss  now  receiving  a  great  deal  of  newspaper  attention  and  in  whidi 
we  are  all  more  or  tem  interested  is  the  queetion  of  food  supplies,  and  in  that  connectirD 
the  activities  of  the  packers  are  receiving  the  iimia]  denunciations  and  defense.      I  hivp 
rather  positive  views  on  that  subject  which  may  or  may  not  accord  with  yours,  but,  in    ' 
any  case,  I  want  to  very  briefly  send  them  to  you. 

Such  investigations  as  I  have  made  of  the  packers'  activities  in  the  past  leada  me  U' 
the  conclusion  that  they  handle  the  meat  business  of  the  conn  try  moet  efficiently,  an-i    i 
that  if  there  were  not  such  organizations  as  the  packers  with  their  methods  of  distiibu 
tion,  the  consumers  would  probably  pay  more  for  their  meat  products  and  in  man; 
cases  not  get  as  good  meats  as  they  do  under  preeent  conditions.     I  doubt  if  thai  epd- 
eral  proposition  can  be  succcaafully  controvertedj  and  personally  I  think  it  would  w  » 
pity  to  interfere  with  a  system  that  enables  a  dttzen  in  the  most  remote  eectiOTi  to  ^t 
the  benefit  of  this  great  ousine»  with  almost  an  much  regularity  and  with  very  littW 
more  cost  than  the  citizen  in  the  laive  center,  but  there,  I  think,  the  packere  ought  t" 
stop.     Unfortunatelythey  have  not  done  so,  and^as  I  see  it,  are  gradually  reAchinznii    . 
ana  either  temporarily  or  permanently  controlling  other  food  products.    They  di'i  ii    | 
during  the  war  without  any  question,  purchasing  the  output  of  many  canning  iic- 
tories,  the  products  of  whicn  bad  nothing  whatever  to  do  with  the  meat  business,  *u<i 
selling  it  to  the  (rovemment  in  many  cases  or  to  others  in  some  casos, 

1  am  told,  forexample.  that  the  Cudahys  are  building  enormous  Ciuining  factories  ic 
the  HawaiJim  Islands  and  purpose  cuntrolUng  the  canned  pineapple  industnr,  whiftt 
is  a  very  important  one  there,  as  you  know.  I  do  not  think  that  that  kind  of  activitv 
should  go  on.  It  would  be  unthinkable  and  certainly  unbearable  to  permit  a  lull 
dozen  men  or  a  half  dozen  firms  to  obtain  control  of  the  food  supply  of  this  countn'. 
even  aasuming  that  it  would,  on  the  whole,  be  efficiently  managed.  Undoubto-ll) 
tbe  packers  will  contend — and  the  contentiDn  has  a  great  deal  of  merit — that  haiw 
euch  distribution  facilities  for  their  meat  products,  those  facilities  should  t>e  workr^i 
to  their  full  capacity  to  get  the  highest  efficiency  and  a  resulting  lower  cost,  and  tbi' 
lor  that  reason  they  should  go  into  the  manufacture  and  distribution  of  othw 
products  than  meat.  But  there  is  grave  danger  of  trouble  resulting  from  such  i 
monopoly  which  is  too  great  to  warrant  ita  being  permitted  even  if  there  is  a  lex^Q- 
ine  of  efnciency  as  a  result. 

If  you  could  work  out  a  solution  of  this  difficulty  which  would  divcoce  the  parkin 
from  handling  of  any  food  products  not  related  to  the  lezitimato  ^ckiug  industry 
my  imprSHsion  is  that  you  would  leave  that  part  of  the  hign  co^  of  living  problem  u.  < 
the  beet  possible  shape.  i 

I  am  sure  you  will  pardon  this  intrusion  and  will  file  my  letter  in  the  good  oH  ' 
waste  basket  if  you  do  not  see  anything  in  it  which  merits  your  consideratioa. 
Sincerely  yours, 

John  W.  Wekks. " 

The  association  denies  the  auctions  in  Paragraph  XIX  to  the  effect  thftt  no  fanr 
organizations  appeared  before  ^id  inlerdeparbnental  committee  in  oppoaitKO  to 
modification  of  said  decree,  and  allq^  the  exact  contrary  to  be  the  case;  and  furth«r 
denies  the  allegation  in  said  Para^pb  XIX  that  farm  oiganiKaticais  repreeendnt 
millions  of  producers  asked  the  Department  of  Justice  to  move  for  such  modifirAtifc 
The  association  alleges  that  the  farm  organizations  oif  Ibe  country  are  fuUy  aUre  t^ 
the  danger  to  the  farmer  through  the  extension  of  the  d^endants  monopoly  and  s.-^ 
bitterly  opposed  to  same. 

With  re^tfd  to  the  allegations  of  said  Paragraph  XIX  setting  forth  the  lack  of  po«°T 
of  Congrea)  to  in  any  way  modify  the  terms  of  the  consent  decree,  the  a^ocntxa 
alleges  that  Congress  has  ample  power  to  repeal  the  exiiiting  iawi  against  ia<HiopolM« 
and  organizations  in  reetiaint  of  trade,  but  that  Congress  manifestly  conaideK  sod; 
an  OTeicise  of  its  power  would  be  contrary  to  public  interest. 
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The  CalifomU  Cooperative  Cumeriee,  by  its  vice  promdent  and  geneial  manager, 
hae  Eippearad  at  hearings  of  i'oagntm  and  urged  Congrera  to  legislate  bo  ae  tA  vacate 
or  modiiy  the  decree,  but  such  acticm  has  not  been  recommended  or  favored  by  any 
committee  of  either  the  Senate  or  Houee  of  Represeutativee. 

The  aaaociation  denies  absolutely  tlie  truth  of  the  statement  contained  in  said 
Pangiapb  XIX  thatfhe  decree  in  this  case  has  never  met  vith  the  approval  of  any 
of  the  A^cultural  Committees  in  Congress.  The  association  alleges  that  on  the  con- 
trary, said  decree  bae  met  with  the  approval  of  both.  Houses  of  Congress  and  also 
with  the  committees  having  charge  of  legislation  afTectiog  the  business  of  the  meat 
packers. 

The  following  are  a  few  extracts  from  statements  made  in  Congress  with  reference 
to  said  decree: 


Senator  Robinson:  "For  some  months  a  somewhat  unusual  proceeding  has  been 
in.  pnigrees.  A  committee  composed  of  one  representative  from  the  Department  of 
Justice,  another  from  the  Department  of  Agriculture,  and  a  third  from  the  Depart- 
naent  of  Commerce,  have  been  conducting  a  quasi- judicial  proceeding,  and  without 
any  authority  of  law,  within  my  knowledge,  to  determine  the  question  of  policy 
iiaderlying  a  decree  of  the  court  alfocting  very  important  subject.  The  decree  m 
the  court  is  intimately  related  to  questions  of  legislation,  not  only  those  uhich  Con- 
gress has  heretofore  ciWBideied,  but  others  which  Congress  is  now  considering  and 
may  be  called  upon  to  determine  in  the  early  future."  (Congressional  Recrad, 
February  3,  1922,  p,  2339.) 

Senator  l.a  Follette:  "Mr.  President,  1  must  aay  that  I  think  it  veiy  important 
that  the  Committee  ou  Agriculture  should  investia^to  this  whole  matter,  as  provided 
in  the  resolution.  If  such  an  investigation  ia  made,  I  am  convinced  that  facts  would 
be  disclosed  which  would  result  in  such  a  report  to  the  Senate  as  would  insure  legis- 
lation which  would  so  safeguard  this  consent  decree  that  neither  the  present  Attorney 
General  nor  any  successor  will  give  assent  to  its  modification.  (Congressional 
Record,  February  3,  1B22,  p.  2339.) 

Senator  Spencer:  "1  agree  with  the  Senator  from  Wisconsin  that  the  decree  should 
not  be  modified."     (Congreffiionai  Record,  February  3,  1922,  p.  2340.) 

Senator  Owen:  "Mr,  Resident,  as  I  understand  this  matter,  in  effect  the  consent 
decree  was  the  basis  of  most  important  legislation  in  this  body.  Uaving  obtained 
that  legislation  upon  that  consent  decree  the  parties  now  desire  to  change  the  con- 
tract upon  which  tlie  Congresa^f  the  United  States  acted,  I  can  not  see  any  reason 
why  we  should  not  institute  this  inquiry  in  order  to  be  informed,  and  I  see  every 
reaaon  why  we  should  demand  to  hnow  before  it  is  too  late,  because  after  the  decree 
has  I>een  entered  it  will  be  too  late."  (Concessional  Record,  February  3,  1922,  p. 
J342.) 

Senator  Xorris:  "It  may  be  that  somebody  can  show  a  reason  why  the  ilecree 
5Ught  to  be  modified.     I  do  not  know  of  any"  fp,  2343). 

'  ■  *  *  *  I  am  entirely  in  sympathy  with  the  proposition  of  passing  the  resolution 
here,  or  of  passing  a  law -perhaps  it  ought  to  go  through  both  Houses  -instructing  the 
.Attorney  General  or  the  Department  of  Justice  not  to  consent  to  any  decree  without 
jiibmitting  the  tacts  to  Congreffi  and  first  obtaining  their  consent,  I  am  inclined  to 
think  that  when  the  Attorney  General  thinks  of  3ie  matter  in  the  light  of  what  is 
ihown  fay  the  record  of  the  court  and  the  (!ongreas  put  together  he  would  not  do  that." 
* 'ongTotaional  Record,  Februarys,  p,  2313.) 

Senator  Harris:  "  Mr,  Prceident,  several  days  ago  I  brought  this  matter  to  the  atten- 
tion of  the  Senate  and  uiged  that  the  Attorney  (Jeneral  not  modiiy  the  decree,  as  the 
packerlegislation  that  was  passed  was  based  on  thatdecree,  audit  would  be  unjust  to 
the  dongress  to  modify  it  in  any  way."  (Congressional  Record,  February  3,  1922, 
p.  23  i3.) 

Senator  Caraway:  "Without  being  at  all  antagonistic  to  the  Senator,  I  had  made  up  . 
my  mind  that  the  people  have  a  right  under  this  decree  that  the  Attorney  General  hais 
neither  the  legal  nor  the  moral  right  to  give  away.  I  think  the  people  acquired  a 
right  under  this  decree."    (Oongreasional  Record,  February  3,  1922,  p.  2J43.) 

Senator  Poraerene:  "  From  the  statements  that  have  been  made  here  it  looks  very 
much  as  if  the  entering  of  tfiat  decree  might  have  had  some  influence  with  the  confer- 
snce  committee  in  the  preparation  and  presentation  of  its  report.  If  that  is  so,  then 
[.here  is  an  additional  reason  why  the  Congress  should  be  on  ita  guard  so  as  to  protect 
;he  interests  of  all  the  people."     (Congressional  Record,  February  3,  1922,  p,  2344.) 

('ongressman  Schall;  "This  is  a  question  of  whether  yre  want  a  Government  based 
ID  monojwly  or  a  system  of  Government  based  on  competition.  The  question  is.  Is 
.t  American  for  this  or  any  monopoly  to  be  allowed  to  ret^n  special  privileges  and  b» 
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gtven  farther  opportunities  over  the  one  thing  which  concerns  the  people's  Wit.  , 
namely,  food?  We  ahould  all  be  for  »  competitive  syHtem,  If  we  do  not  stop  tiii  ■ 
thing  now.  it  will  not  be  very  long— eeven  years  at  tneir  jwesent  rate  of  turnova-  , 
until  the  packers  control  the  whole  food  businem  of  the  United  States. 

"  This  ia  certainly  of  vital  interest  to  Congreee,  and  if  this  decree  is  modified  GontHft 
ahould  paffl  a  resuiutioa  to  have  laid  before  it  the  evidence  anS  testimony  on  wMdi  I 
that  decision  was  rendered  "     (CongrBSaionat  Record,  Decembers,  IMl,  p.  11.) 

Senator  Harris:  "  It  showe  that  the  meat  packers,  who  have  kept  a  lobby  here  *ll 
these  years  opposii^  any  r^ulation  of  their  husineas,  are  not  satisRed  with  aoytluDi 
that  will  do  juBtice  to  the  consuming  public  of  thi^  country,  and  as  soon  as  l^istitkiD 
is  passed  and  a  decree  is  entered  they  immediately  take  ntepe  to  have  it  dianged." 
(Congresaional  Record,  January  4,  1922,  p.  857.)  I 

Senator  Lod^:  "What  has  been  the  history  of  that  group  of  men  who  run  tboM 
packing  establishments?    It  has  been  a  history  of  utter  deRance  of  law  knd  public  i 
opinion,     *     •    •"     (Congressional  Record.  June 30,  19>fi.)  I 

Durii^  the  year  1921  Congress  after  long  investigation  passed  a  statute  known  uthf 
packers  and  stockyards  act  of  August  ]5.  1921.  for  the  expreas  purpose  of  ree^laUic 
and  controlling  the  monopoly  of  the  defendant  packers  over  meat  and  meat-focd 

Sroducte.    Originaltyitwas  proposed  to  extend  sucn  reflation  and  supervieioD  to  t!i« 
ealings  of  the  defendants  in  the  unrelated  commodities,  but  upon  tne  entry  of  tbp 
decree  herein  Congr^  assumed  that  said  decree  Anally  settled  the  questioiu  aiiatc   I 
out  of  the  handling  of  unreiated  commoditiefl  by  the  defendants  ana  the  bills  inli^  , 
duoed  in  Congress  were  amended  so  aa  to  strike  out  the  provisions  which  related  to  the 
handling  of  such  products  by  the  defendants.  I 

The  association  refers  to  the  reports  of  the  congress ioaal  committees  havii^  to  *t 
with  the  planning  of  the  packers  and  stockyards  act.  and  to  the  discussions  eet  fortli 
in  the  Congressional  Record  with  reference  to  said  act  in  support  of  the  stateomi 
herein  made  that  the  decree  was  accepted  by  Congress  with  approval  and  that  tbe 
packers  and  stockyards  act  was  framed  upon  the  existence  of  the  decree  herein  j 

With  Tegird  to  the  allegation  in  said  Paragraph  XIX  referring  to  the  inveatigatiods 
made  by  the  Federal  Trade  Crommission  of  the  defendant  meat  packen,  the  awocu- 
tion  refers  to  the  minutes  and  reports  of  said  investigation  as  a  refutation  of  the  ti\ft»- 
tions  of  this  paragraph  with  respect  ta  the  Federal  Trade  Commission,  which  iht 
asBDciation  alleges  is  a  governmental  body  hone^ly  and  diligently  endeavoring  i" 
enforce  the  laws  over  which  it  lias  jurisdiction,  and  the  association  alleges  that  ih-'  , 
records  and  the  reports  of  that  commission,  and  also  the  evidence  obtained  by  the 
Dopartmont  of  Justice  show-  repeated  violations  of  statutes  by  the  defendants. 

The  association  further  alleges  that  the  real  reason  ^y  the  defendant  packers  con- 
sented to  the  entry  of  the  decree  was  not  as  stated  by  petitioner  hut  because  they  well 
kne'vthi?y  were  guilty  of  many  violation")  of  law  and  were  subject  to  civil  and  crimins! 
prosecutions  which  were  threatened  and  about  to  be  instituted  against  them  and 
that  they  therefore  solicited  and  consented  to  the  decree  herein  as  a  means  of  aecurinc 
abaoiufion  from  the  consequences  of  their  unlawful  acts. 

The  association  in  further  answer  to  said  paragraph  denies  the  truth  of  any  of  liu- 
allegations  of  said  Paragraph  XIX  attacking  the  wholesale  grocers  system  of  di^ 
tribution  and  alleges  that  the  wholeoalo  grocers  distribute  food  prctducte  economicallv 
and  efficiently,  although  such  method  of  distribution  is  not  in  issue  here  and  not  in 
any  way  involved. 

The  association,  however,  alle;^  that  the  meat  packers  when  distributing  unretair^ 
food  products  adopt  substantially  the  same  method,  except  in  so  far  as  they  are  ab)r.  ' 
bv  reason  of  their  great  power,  to  secure  preferential  treatment  from  the  rkilnatlf 
liio  association  ^^in  refers  to  and  unjes  a  comparison  of  the  figures  between  the  piii-^ 
paid  to  the  raisers  of  live-stock  and  the  producers  of  the  unrelated  commodities  uul 
the  prices  paid  by  consuniera  for  the  same  products  as  absolute  proof  that  thpiv  a 
no  public  advantaige  in  having  the  food  of  the  nation  in  the  control  of  the  defendant* 

The  asscviation  denies  that  the  complaint  in  this  action  was  brought  for  its  faen«--'. 
or  at  its  solicitation,  and  alle<;es  on  tne  contrary  that  the  suit  was  brou^t  by  lin- 
Attorney  General  of  the  l''nited  States,  representang  the  people  of  the  t'nited  Ptai"'*  , 
and  that  the  decree  herein  is  of  great  benefit  to  the  general  public. 

The  association  further  alleges  that  said  decree  was  eagerly  solicited  by  the  d*- 
fendants  in  order  to  avoid  other  prosecution. 

The  association  repeats  that  tne  conduct  of  the  detendanta,  prior  to  the  entr^'  ''- 
said  consent  decree,  was  unlawful  and  that  they  were  working  in  close  cooperahrs 
with  each  other  ana  that  the  aHegations  contained  in  said  Parngraph  XIX  as  to  tb' 
defendants  having  no  relation  with  each  ofiier  are  absolutely  untrue,  as  abown  by  t<~ 
peated  investtgatuuts;  and  the  association  further  repeats  the  aHegatJons  above  v; 
forth  that  such  unlawful  combinations  are  in  no  wav  suthorited  bv  the  Webb  Exp-ii ' 
Act.  -  '      , 

I 
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appoiatad  by  the  Attorney  G«nent  made  the  report  to  the  Attorney  General  set  forth 
in  Biiid  Pan^ph  XX  of  ute  iuterveiuDg  petition. 


States  being  Senate  Resolution  No.  211^  of  Febrauy  3,  192S,  the  Attorney  General 
submitted  b)  the  Senato  a  report  which  is  set  fOTth  in  part  in  said  Paragraph  XXI  of 
the  intervening  petition. 
The  ueociation  alleges  tiiat  mid  Senate  Resolution  was  ae  foUowi: 
''Raolxed,  That  the  Attorney  Geneial  ai  the  Unitad  States  be  requMled  to  report 


terma  of  said  decree,  (6)  what  modrfication,  if  anv,  has  been  propoeed  to  him,  or  is 
being  considered  by  him,  with  a  view  to  his  applying  to  the  court  iot  the  adoption 
thereof,  [e)  any  «id  al)  evidence  which  may  have  oeen  tak«n  in  ihs  recent  healings 
on  the  flubiject  beiOre  Oie  repreeentatcvee  appointed  by  the  Attorney  Genwal's  ofBce; 

"Renolved  fuTiher,  That  the  Oonunhtee  on  Agriculture  and  Forestry  be  authorised 
and  directed  to  investigate  this  eetire  matter  fully  and  reconimend  to  the  Senate  what 
action  it  deems  neceasuy  and  deeirsble." 

And  ttie  asmciatiou  further  aIl«i;eB  that  »id  reoolutios,  toother  with  the  discussioiiB 
of  said  leaoltttion  as  contained  in  the  Oongraanonal  Recoatl  at  the  time  of  its  adoption 
part  of  which  discussion  is  set  forth  in  Paragraph  XIX  above,  clearly  indicate  that  it 
was  adopted  because  of  die  apprfbenaion  of  the  Senate  that  the  decree  might  be 
modified  in  some  respect  and  that  s^d  reeohillon  and  discuBHona  show  clearly  th« 
attitude  of  the  Senate  with  r^ard  to  said  decree  and  utterly  refutes  the  allegatHHi 
contained  in  (he  said  interveninf;  pelitioD  in  Paragra[^  XIX  to  the  effect  that  said 
decree  has  not  met' with  the  approval  of  C 


In  answer  to  the  allegations  of  Paragraph  XXII  of  the  intervening  petition,  your 
asaociation  denies  that  any  modification  of  this  decree  would  be  to  the  public  interest 
and  alleges,  on  the  contrary,  that  said  modification  is  soiwht  solely  in  the  benefit  of 
the  defendant  jjackera,  and  in  particular  for  the  benefit  of  Armour  &  Co.,  whom  the 
intervening  petitioner  really  represents. 

rABAOBiJ>H  XXUl. 

In  answer  to  the  alle^tious  of  Paiagraph  XXfll  of  the  intervening  petition,  tbe 
aM^ociation  admits  that  it  denies  an^  rt^t  on  the  part  of  the  intervening  petitioner 
to  be  heard  for  the  purpose  of  vacatmg  or  modifying  said  decree,  and  alleges  that  the 
position  of  the  intervening  petitioner  in  see^cing  to  attack  and  destroy  said  decree 
IS  entirely  different  from  the  position  of  the  usociation  in  asking  to  be  heard  on  an 
application  made  by  any  of  the  parties  aeekini;  to  ntodify  the  decree,  and  the  arao* 
elation  denies  that  the  petitioner  has  any  special  or  legitimate  int«rest  in  this  litiga- 
tion, and  that  the  only  reason  this  petition  la  made  by  the  intervening  petitioner  is 
b>  hide  and  ctHLceal  from  the  pourt  thefactlhattfaisIno^-eiBbeingdtTectedby  Armour 
4  Co.  which  completely  controls  and  dominates  your  petitioners  scdons. 

rARAflRAPH  XXIT. 

In  answer  to  the  allegations  of  Paragraph  XXIV  of  the  intervening  petition,  the 
tssociation  denies  that  the  remarks  of  Judge  Stafford  contained  therein  in  any  way 
institute  a  judicial  suggestion  or  ruling  that  that  decree  is  in  an^  way  invalid  or 
uibject  to  attack  and  further  alleges  that  the  facts  suggested  in  said  remarks  are  in 
lo  way  before  the  court  in  this  proceeding. 
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In  fiuther  Answer  to  the  intervening  petition,  the  MMCiation  repettta  the  all^Btdocia 
ftbove  set  forth  t«  the  effect  thkt  tb«  iat«rveiiiiiK  petitioa«'  ia  ui  a^ent  and  rei^e- 
aentative  of  Armour  A  Co.  and  that  the  iaterveiilDg  petitioneT  ia  entirely  under  the 
domination  and  control  of  Armour  A  Co.,  and  that  by  reason  of  aaid  facta  the  inter- 
vening petitioner  is  bound  by  the  written  conaent  to  the  decree  herein  herelofbre 
executed  by  Armour  &  Co. 

PARAQRAPH    XXVt. 

And  for  a  further  answer,  the  association  alleges  that  in  any  event  the  intervening 
petitioner  ia  not  entitled  as  a  matter  of  law  to  be  granted  intervestioa  for  the  puipcee 
of  vacating  or  modifying  said  decree. 

Wheref<^,  the  association  asks  tiiat  the  intervening  petition  of  the  California 
Cooperative  Canneries  be  dismised  on  tiie  liJlcntin^  grounds: 

(1)  That  said  California  Cooperative  Canneries  is  not  a  party  to  this  proceeduig, 
and  not  being  a  party  is  not  entitled  to  intrnvention  for  the  express  purpcee  of  vacating 
and  nullifying  all  that  has  been  done  herein. 

(2)  That  the  decree  hernn  having  been  entered  upon  the  consent  of  the  partiee 
hento,  pMntiff  and  defendants,  said  decree  can  not  be  yachted  or  set  aside  upcm 
application  of  any  intervener  without  the  consent  (rf  the  csisiiaal  parties,  uid  that  it 
nowhere  appears  that  said  <niginal  parties  have  consented  to  the  modification  or 
setting  asiue  of  the  decree  as  prayed  bx  by  the  petitioner. 

(3)  That  on  the  contrary,  it  appears  herein  Uukt  the  Attorney  General  of  the  United 
Stales  has  refused  to  move  for  a  modification  of  said  decree  or  consent  thereto,  althou^ 
requested  so  to  do  by  the  petitioner,  and  that  without  the  consrait  of  the  United 
States  of  America,  thu  court  is  without  juriadiction  to  modify  wr  vacate  said  decne 
upon  the  a^lication  of  any  autaide  party. 

(4)  That  It  appears  that  at  least  three  of  the  five  defendant  packers  state  that  they 
are  opposed  to  modification  of  said  decree  and  without  the  consent  of  all  of  said  de- 
fendants as  well  as  the  consent  of  tlie  Qovemmcnt,  the  plaintiff  herein,  the  court  ie 
irithout  jurisdiction  to  vacate  or  modify  said  decree. 

(5)  That  action  by  the  court  aUomng:  intervention  to  the  petitioner,  without  having 
flrat  determined  whether  the  plaintiff  and  the  defendants  are  prepared  to  coDsent  Id 
the  vacating  or  modification  ol  said  decree  would  be  futile,  as  it  is  beyond  the  power 
of  the  court  to  vacate  or  modify  said  decree  without  such  consent. 

(6)  That  during  the  period  of  the  two  yean,  since  the  date  of  the  decree,  February 
27.  1020,  the  positions  of  the  parties  have  materially  changed.  Property  has  been 
sold  and  dispceed  of  hy  certain  ot  the  defendants,  and  proceedii^  and  steps  under- 
taken to  carry  out  the  terms  of  the  decree  by  both  Government  and  packers,  and  the 
vacating  or  modification  of  such  decree  by  the  court  at  this  time  would  be  in  violation 
of  the  rights  of  all  parties. 

(7)  That  the  decree  constitutee  an  agreement  between  the  plaintiff,  the  Government 
of  the  United  States,  and  the  defendant  packers  wMch  can  not  be  vacated  or  modified 
by  the  court,  by  either  of  the  parties  to  the  actirai  or  by  any  intervening  party  except 
apon  proof  of  fraud  or  mistake  of  bets,  and  no  such  proof  is  oSwed  or  produced  to  the 

(8)  That  there  ifl  evidence  before  the  court  taken  in  the  proceedings  before  the  inter- 


departmental committee  which  would  indicate  that  the  petitioner  is  so  clearly  iden- 
tified with  one  of  the  defendants,  Armour  &  Co.,  which  company  has  a  mortgage 
intereetin  the  property  of  said  petitioner,  as  to  warrant  the  conclusiDn  that  the  petition 
for  leave  to  inKrvene  for  the  purpoee  of  vacating  or  modifying  the  decree,  is  not  made 
in  good  faith,  but  ia  an  attempt  on  the  part  of  one  of  the  defendants,  acting  by  and 
through  the  intervening  petitioner,  to  avoid  in  some  manno'  the  consent  given  by 
it  t«  Uie  decree  entered  herein  on  February  27,  1020. 

9.  That  the  decree  herein  was  a  final  decree  determining  the  issues  between  the 
United  States  of  America  and  the  defendants,  and  that  the  court  is  without  juris- 
diction to  vacate  or  modify  same:  that  iuriadiction  was  retained  of  said  decree  ^  set 
forth  therein  merely  for  the  purpoee  of  taking  such  action  as  might  be  neceamry  le 
caiTy  out  and  enforce  the  decree  and  not  for  the  purpose  of  vacating  and  modifying 
the  decree. 

10.  That  the  modification  or  setting  aside  of  the  decree  as  prayed  for  by  the  peti- 
tioner is  contrary  to  the  public  interest  and  would  result  in  an  extenidon  oi  the  mon- 
opcdyoftjiedefendantscontrary  tolaw,  and  that  in  particular  the  portion  of  the  public 
represented  by  the  aaBociaUon  would  be  seriously  injured  and  would  lose  the  pro- 
tection ajforded  them  by  the  decree  against  the  unlaiml  acts  of  the  defendanta. 

National  Wholebalb  Grockss  Association  of  the  UNirsn  States. 
By  H.  L.  TouLMB,  Secretary. 
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State  or  N'ew  Yobk, 

County  0/  Ntv  York,  m: 
M.  L.  Toubne,  being  duly  sworn,  deposes  and  Uys:  That  he  is  the  secretarv  ol 
Nation&l  Wholesale  Groceni  Association,  abovo  named,  an  nnincorporated  memiier- 
shiii  aseoriatioQ;  that  he  has  read  and  knows  the  contents  ol  the  tor^oiog  answer, 
ano  that  the  same  is  true  to  his  own  knowledge,  except  as  to  the  matten  therein 
stated  to  he  alleged  upon  information  and  belief,  and  as  to  those  matters,  he  believes 
it  to  be  true. 

ST.    L.   TOULHE. 

Subacribed  and  sworn  to  before  me  this  22d  day  of  May,  1922. 

Alexandbb  L.  HiIiLtabd, 
Notary  PTibtic  Kingi  Coiinly. 
Certificate  filed  in  New  York  County. 
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OBnoTtotn  OF  boittheiut  vholesale  qbock&s'  association 

TO   MOTION    or   CAIJ70BNIA    COOFESATIVrE    CAHKSBIBS    FOE 
I2AVE  TO  nriEBVENB,  DATED  MAY,  1922. 

In  the  Supreme  C'«urt  of  the  District  of  Columbift.  Equity  No.  37623.  ITmtcd 
Stat«8  itf  AuMrica  v.  Swift  A  Co.,  Annour  &  Co.,  MorriB  A  Co.,  Wilson  A.  ('«., 
Cudaby  Packing  ('«.,  et  al.  Motion  ti)  file  intervening  petition  of  California 
(^pemtive  C'uineries.  Objection  to  abov«  ntotion  by  Snutneni  WholeMJe  Grocera' 
AMDcdation,  et  al.,  intervenera. 

Anbver  and  OwEcnoNS  TO  Motion  to  Iktbrvbne  ■>' Oauk)Rnia  CooPBBATive 

Crane  now  Southern  Wholesale  Grocers'  Association.  Henry  G.  Sear.'  Co.,  John 
Hoffman  A  Sons  Co.,  Mason,  Ehnnan  A  Co.,  J.  M,  Radford  Grocer}-  Co.,  Southern 
Distributing  Co.,  Hall  GroceryCo.,  Albert  Mackie  A  Co.  (Ltd.), The  Hicka  Co.,  W.  D. 
Cleveland  &  Sons,  Rapides  Grocery  Co..  and  Oliver  Finnie  Grocery  Co..  by  their 
attraney.  Edgar  Watkins,  and  file  this  their  joint  answer  in  law  and  in  fact  to  th« 
motion  for  leave  to  intervene  presented  by  California  Coopeiative  Canneriee  and  to  the 
intervening  jtetition  filed  witn  Bud  motion,  and  for  cause  why  eaid  motion  should  not 
be  granted  jointly  and  severally  aay: 

FARAOBAFH   I. 

These  interveners  being  advised,  submit  that  the  motion  tb  file  the  petition  of  ia- 
lervention  made  by  CaUfomia  Cooperative  Canneries  should  not  be  granted  for 

(a)  That  it  appears  from  said  petition  of  intervention  that  there  is  nothing  now  pend- 
ii^  or  proposed  in  this  causey 

( 6)  That  it  appears  from  the  petition  o(  inten'ention  filed  by  said  California  Cooper- 
ative Canneries  as  part  of  its  motion  herein  that  said  proposed  intervener  is  without 
legal  interest  in  the  decree  heretofore  entered  in  the  main  cause;  and 

(c)  That  it  further  appeara  that  said  decree  was  entered  by  consent  and  is  a  final 
decree  over  which  this  court  has  no  jurisdiction  other  tlian  jurisdiction  to  enforce  said 
decree;  and 

(d)  That  it  further  appears  that  said  petition  of  intervetition  states  no  sufficient 
facts  to  sustain  a  cause  oi  action  or  support  any  relief  on  behalf  of  said  intervener. 


Further  objecting  t< 
Canneries,  these  inter 
following  additional  n 

(a)  There  ia  no  suit  pending.  A  final  decree  was  heretofore  on  February  27,  1920. 
entered  in  this  cause,  as  appeara  of  record  herein  and  as  also  appears  in  tiie  said  in- 
tervening petition  here  sought  to  be  filed . 

{b)  Because  the  intervening  petition  sought  to  be  liled  by  Caliiomia  Cooperative 
Canneries  shows  on  its  face  that  said  corporation  has  no  interest  in  this  suit,  paragraph 
2  of  the  proposed  intervention,  which  according  to  paragraph  3  thereof  ie  the  basis  of 
the  claim  of  interest,  showing  that  the  alleged  contract  set  up  in  paragraph  2  is  ui;i- 
lateial,  without  consideration  and  void. 

(c)  Because  said  contract  set  up  in  said  paragraph  of  the  said  proposed  intervention 
in  section  11  thereof  is  made  subject  to  the  regulations  of  the  Food  Adaunistiatioti, 
Federal  Trade  Commission,  and  other  Federal  agencies,  and  said  contract  bexDg  sub- 
ject thereto  is  contrary  to  the  regulations  of  the  Food  Administration  and  the  decree 
of  this  court  of  February  27,  1920. 

(d)  Because  it  appears  from  paragraphs  4  and  12  of  the  proposed  intervention  thai 
the  claimed  interest  of  the  canneries  under  the  control  alleged  m  para^ph  2  has  been 
terminated  and  can  not  now  be  enforced ;  the  only  remedy,  if  any,  being  a  suit  at  la" 
for  the  breach  by  Armour  A  Co.  of  the  said  claimecl  contract. 

(<)  Because  said  proposed  intervention  shows  on  its  face  that  the  original  defendanU 
in  this  cause  have  obtained  benefiB  from  the  said  decree  of  February  27,  1920,  by 
depriving  these  interveners  hereinbefore  named  of  ri^ts  which  without  said  decree 
they  would  have  had  before  the  Interstate  Commerce  Commission. 
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If)  Because  the  motion  to  intervene  herein  and  the  inten-ention  proposed  to  be 
filed  (herewith  by  the  Caliiomia  Coop^tive  Canneriee  is  in  eSect  a  bill  of  review 
or  a  Bupplemental  bill  in  the  n&ture  of  a  bill  of  review,  and  the  Hune  was  not  filed  within 
two  years  after  Qie  entry  of  the  decree  of  February  27,  1920,  as  required  by  equity 
rule  62  of  this  court. 

ig)  Because  of  the  laches  of  the  proposed  intervener  in  filing  the  motion  here 

rARAORAPH   3. 

luterveners  hereinbefore  named  object  to  gracting  the  motion  to  tile  the  interv^tion 
of  the  California  Cooperative  Oanneriee  because  a  final  decree  was  entered  herun  on 
Febniarv  27,  1920,  and  said  proposed  intervener  is  concluded  by  said  decree  and  can 
aot,  under  the  law  and  principles  of  equity,  become  an  intervener  except  in  Bubotdi- 

nntion  in  mnH  in  rprnoTiitJtm  of  thn  nmnricty  of  the  main  proceeding  heretofore  had 
oordination  to  the  -i-alidity  and  propriety 


S. 


Your  int^^ener  herein  and  named  above  abject  to  ^nting  the  motion  of  said 
California  Cooperative  Canneries  to  file  intervention  herein  and  object  to  parts  of  said 
proposed  intervention  because  auch  parts  are  impertinent  and  should  not  be  consid- 
ered or  permitted  to  be  filed.     The  impertinent  parte  are  as  follows: 

(n)  Paragraphs  8  and  9  of  said  proposed  intervention  should  be  stricken  for  imper- 
tinence, the  matters  therein  stated,  ex.pept  as  already  of  record  in  this  cause,  having 
no  materiality  to  any  issue  herein. 

(ft)  All  the  allegations  of  paragraph  12  of  Haid  proposed  intervention,  except  possibly 
the  first  two  paragraphs  thereof,  are  impertinent  and  refer  to  matters  In  nowise  mate- 
rial in  this  cause  and  should  not  be  coDsider»i. 

{c)  All  the  allegations  of  paragraph  13  of  said  proposed  ii 
a.nd  refer  to  matters  in  no  wise  material  in  this  cause  or 
not  be  considered. 

(rf)  All  the  allegation 
and  refer  to  matters  ii 
not  be  considered. 

(e)  All  the  all^atione  of  paragraph  15  of  said  proposed  ir 
and  refer  to  matters  in  nowise  material  in  this  cause  or  on 
be  considered. 

All  the  allegations  of  paragraph  16  of  said  proposed  ir 
'     "  i  thereof,  are  impertinent  and  refer  to  matters  ii 
cause  or  on  this  motion  and  should  not  be  considered. 

(o)  All  the  allegations  of  paragraph  IS  of  said  proposed  intervention  are  impertinent 
and  refer  to  matters  in  nowise  material  in  this  cause  or  on  this  motion  and  ^ould 
not  be  considered. 

(h)  All  the  allegaUon 
and  refer  to  matters  in 
n  it  he  considered. 

(i)  All  the  allegationi 
and  refer  to  matters  in 
not  be  considered. 

(7)  All  the  allegation 
and  refer  to  matters  is 
not  be  considered. 

(A)  All  the  allegation 
and  refer  to  matters  in 
not  be  considered. 

(/)  All  the  altegatioD 
and  refer  to  matters  ii 
not  be  considered . 

Without  waiving  their  objections  in  law  and  prayinK  the  same  benefit  and  advantage 
as  though  this  were  a  case  of  a  motion  to  dismiss  tue  propoeed  intervention,  these 
interveners,  in  answer  to  said  motion  for  leave  to  file,  and  answering  said  proposed 
intervening  petition,  jointly  say: 


Interveners  being  without  knowledge  are  unable  either  to  admit  or  deny  para- 
graphs 1  and  2  of  tne  proposed  intervention;  but  as  they  do  not  know  and  can  not 
set  forth  what  the  facts  are,  they  pray  that  said  paragraphs  be  taken  as  denied. 


..V^iOU^IL" 


1072  pAOKxas*  ooHSBHT  DKtnra. 

PABAORAFK  S. 

Interveners  deny  pftraftnph  3  of  the  propooed  interveatum. 


InhrveneitBre  without  knowledge  aa  to  how  much,  if  any,  of  the  output  of  Califi^iiia 
Ooopentive  CaonerieB  claimed  in  paraf^pb  4  of  the  proposed  intervention  to  luv« 
been  talcen  by  Armour  &  Co.,  was  ao  taken,  and  as  bi  tne  rest  of  said  paragraph  4 
intArvenen  deny  the  same. 


luterven  ^  ,       ^    .  .     ,  .  , 

k  Co.  had  prior  to  the  entry  of  the  decree  herein,  and  by  reason  of  epecial  advoDlAg^ 
KTOwing  out  of  their  ownenhip  uf  private  cara  aud  the  rotea  and  privileges  grantcrd  la 
-  them  by  interstate  carriera,  built  up  a,  larjre  and  efEcient  Byetem  for  the  distributioo 
of  these  food  commodities  which  by  the  decree  herein  they  were  enjoined  from  further 
distributing.  Interveners,  except  Southern  Wholesale  Groct-rs'  Aeaociation,  which 
is  not  engaged  in  buying  or  selling,  admit  that  they  were  in  competition,  prior  to  the 
entry  of  the  decree  herein,  with  said  Armotir  &  Co.  in  the  distribution  of  such  fod 
commodities,  and  interveners,  other  than  Southern  Wholesale  Grocers'  Aasociatk»], 
further  say  that  they  were  also  in  competition  with  some  5,000  other  wholesale  grocen 
in  the  distributtoa  of  the  same  commodities.  Interveners  admit  that  they  havf 
heretofore  been  given  leave  to  intervene  in  this  cause  and  have  intervened  herein. 
Any  inference  or  stattmient  in  said  paragraph  not  in  this  paragra[ih  admitted  is  ex- 
pressly dpnied. 

Interveners  deny  paragraph  6  of  the  proposed  intervention. 

PABAORAPH   10. 

Interveners,  answering  paragraph  7  of  the  proposed  intervention,  admit  that  (he 
original  decree  was  entered  herein  without  process  directed  to  the  California  Co- 
operative Canneries,  but  say  on  information  and  belief  that  said  California  Cooperative 
Canneries  had  full  notice  and  knowledge  throu^  the  public  press,  haaringa  before  the 
Senate  committee,  and  in  other  ways  of  what  was  proposed  at  least  two  months  prior 
to  the  entry  of  said  decree  of  February  27,  1920.  These  interveners,  belne  without 
knowledge,  canneither  admit  nor  deny  the  atl^tion  that  Armour  &  Co.  and  plaintiS 
and  other  defendants  had  notice  of  the  alleged  contract  between  the  propc^ed  inter- 
vener and  Armour  &  Co.  and  these  interveners  are  without  information  ae  to  whether 
or  not  like  notices  existed  as  to  similar  contracts,  but  interveners  do  not  believe  that 
any  knowledge  of  said  claimed  contract  or  contracts,  if  any  such  there  were,  existed 
outside  the  parties  thereto  and  their  agents. 

PABAaRAPH  II. 

These  interveners  admit  that  proceedings  were  had  and  testimony  given  similar  lo 
those  alleged  in  the  proposed  intervention  in  pan^raph  8  thereof.  However,  for 
greater  certainty  as  to  the  contents  of  the  documents,  agreements,  testimony,  and 
statements  referred  to,  these  interveners  b^  leave  to  refer  to  the  original  records. 


These  interveners  admit  that  proceedings  were  had  similar  to  thoee  alleged  by  the 


These  interveners  deny  paragraph  10  of  the  proposed  intervention. 
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These  interveners  are  without  kiiow]e<tee  as  to  the  first  sentence  of  paragraph  12 
of  the  propoeed  intervention  and  deny  all  the  rest  of  eaid  panun^ph  except  the  follow- 
insr  parts:  They  admit  that  the  propoeed  intervener  protested  as  alleeed  to  the  Attorney 
(^ieneral  and  that  a  bulletin  of  September  22,  lfl20,  a.  part  of  whirh  is  quoted  in  said 
paragraph,  wae  sent  out  by  Southern  Wholesale  Groceza'  Association.  As  to  the 
allegation  of  the  statement  of  the  Federal  Trade  CommiBsion,  interveneni  pray  liat 
the  exact  and  complete  record  be  looked  to.  Interveners  admit  tliat  the  proceedinj^ 
described  in  207  Fed.  434  were  had,  that  the  decision  was  rendered  in  275  Fed. .72-^ 
as  alleged  in  the  propoeed  intervention,  and  that  other  Bimilar  cases  are  pending 
bpJtire  the  Federal  Trade  Commission.  These  interveners,  however,  deny  that  such 
allegations  have  any  place  in  this  cause  and  deny  that  the  Southern  Wholesale  Grocers' 
Aseoc-iatiott  or  its  president  are  now  violating  or  have  since  the  derision  in  207  Fed. 
434  in  any  wise  violated  the  injunctiorl  granted  by  Judge  Pardee,  Shelby,  and  Jonee. 
Thet«  interveners  further  deny  liat  they  or  anv  one  of  them  are  now  or  have  been 
since  the  entry  of  the  decree  in  said  207  Fed.  AH,  engaged  in  any  unfair  methods  of 
compelitian  or  in  any  act,  or  acts  wMch  restrain  or  would  tend  to  restrain  or  restrict 
the  free  flow  of  interstate  commerce. 

PARAaRAPH  IS. 

Answering  paragraph  13,  these  int«rveneiB  deny  IJie  same  except  as  to  the  letters 
quot«d  therein  as  to  which  theee  interveners  are  widiout  knowledge,  and  except  as 
to  the  part  of  paragrajjh  13  referring  to  report  of  the  Trade  Commissioa,  and  these 
interveoere  pray,  if  said  report  be  regarded  as  pertinent,  that  reference  be  had  to 
the  official  report. 


Answering  paiagiaph  14.  except  as  herein  stated,  these  Interveners  deny  said 
para^^aph.  In  so  tar  as  said  paragraph  quotes  from  tie  Federal  Trade  Commission, 
interveners  pray  that  the  official  report  be  referred  to  if  deemed  pertinent  to  any 
issue  in  this  case.  Interveners  admit  (hat  the  cases  of  National  WholeBalo  Grovers' 
Association  and  Southern  Wholesale  Grocers'  Association  v.  Walker  D.  Hinefl  were 
heretofore  pending  before  the  Interstate  Commerce  Commission  and  that  a  decision 
therein  has  been  rendered.  These  interveners  admit  that  thcro  arc  a  large. number 
of  wholesale  grocers,  perhaps  as  many  ae  5.950.    These  wholesale  grocers  are  in  com- 

Eetition  among  themselves  and  furnish  adequate  distributing  agencies  for  the  distri- 
ution  of  all  food  commodities.  They  admit  that~the  statement  quoted  as  made  by 
'counsel  of  the  Southern  Wholesale  Grocers'  Association  was  made.  These  inter- 
veners are  without  knowledge  as  to  that  part  of  paragraph  14  referring  to  the  action 
of  the  National  Wholesale  Groceis'  Association  or  its  agents  and  are  without  knowledge 
and  are  not  responsible  tor  the  alleged  action  of  a  trade  jourjial  called  "The  Wholeade 

F.VRAGBAPE   IS. 
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d  intervention,  these  interveners  are  informed 
dee  desire  to  return  to  the  diatribittion  of  tboee 
unrelated  food  it«ms  which  it  agreed  it  would  discontinue  distributing,  and  these 
interveueis  are  informed  and  believe  that  in  truth  and  in  fact  the  propoeed  inter- 
■vention  herein  ie  but  the  effort  of  Armour  &  Co.,  through  the  agency  of  California 
Cooperative  Canneries,  to  escape  from  the  reeulls  of  that  company's  agre«nenl8  and 
from  the  injunction  the  granting  of  which  it  consented  to.  Int^veners  on  information 
and  heli«j  deny  that  Wi&on  &  Co,  deeires  to  evade  or  escape  from  the  decree  to  which 
it  consented.  All  the  other  parts  of  pan^raph  16.  of  the  propoeed  i;  ' 
denied. 


,     .  B  say  that 

1  foreign  export  buaines  is  important  and  presents  an  economical 
problem;  and  say  they  are  without  knowledge  of  the  extent  of  defendants'  foreign 
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husineoB.  Tho  conetructioii  of  the  decree  Mt  up  in  said  panijnaph  is  a  mattra-  for  tbe 
court  and  is  not  an  iraiie  of  ttet.  hiit  theee  intervenera  do  Nty  uuit  such  decree  was  not 
a  jnave  economical  mistake  but  wu  a  juat  and  lair  detenninatioD  of  the  issues  tfaen 
before  this  court,  and  that  the  act  of  April  10,  1918^  is  not  violated  by  such  decree. 
Further  annrerinz,  interveners  say  that  said  decree  is  a  just  injunction  against  prac- 
tices  unlawful  under  the  laws  of  the  United  States  and  which  practices  were  properly 
eajfuned. 

9  II. 


these  int«rvenen  deny  that  the  packerB  and  stockyards 


belief  that  mich  art  was  made  \fm  restrictive  a);ainBt  the  defendants  because  of  flie 
decree  herein,  and  that  the  defendanla  in  this  cause  obtained  the  benefit  of  the  decree 
herein  in  defeating  a  more  restrictive  act  bv  the  Congress.  As  to  the  part  of  said  para- 
graph 18  referrinfr  to  the  report  of  the  Feaeral  Trade  Cwnmiaaion,  theee  inlervenere 
pray  that  such  report  be  looked  to  and  the  language  thereof  taken  if  it  is  deemed  that 
said  report  has  pertinence  to  this  cause.  These  int«rvenera  are  without  knowledge  as 
to  the  alleged  speech  of  an  unnamed  Member  of  the  CongreHs.  All  the  other  parts  of 
paragraph  18  oE  the  proposed  intervention  are  denied. 

PARAGBAFH   21. 

XaawcTii^  pamgiaph  19.  theae  interveners  eay_  that  they  are  without  knowledge 
as  to  just  when  the  California  Cooperative  Canneries  began  its  campaign  to  release  the 
defeudanta  uk  this  cause  fnwi  the  effect  of  their  agreement.  These  interveneiH  admit 
that  the  interdepartmental  committee  ms  organized  as  stated  in  said  paragraph  19; 
admit  that  the  statenaent  by  the  attornev  for  Southern  Wholesale  Grocers  Aseociatioa. 
one  of  the  interveneiB,  which  is  copied  in  said  paragraph  19,  was  made;  and  admit 
that  wholesale  grocers  made  contentions  before  said  committee  somewhat  similar  to 
those  set  out  in  said  paragraph.  However,  for  greater  certainty  these  interveners 
pray  reference  to  the  full  record  for  a  correct  statement  of  the  ar^ments  before  said 
committee,  if  this  court  deems  such  arguments  pertinent.  While  the  former  Attorney 
General  testified  before  a  committee  of  the  Senate,  it  is  prayed  that  the  full  record  of 
such  testimony  and  not  a  mere  reference  thereto  be  used  if  deemed  pertinent  by  this 
court.  All  otW  allegations  in  said  par^raph  19  are  denied.  Especially  do  these 
interveners  pray  leave  to  call  attention  to  the  tact  that  this  denial  applies  to  the  allega- 
tion that  Southern  Wholesale  Grocers'  Association  "  aloae  was  called  into  conference  " 
Srior  to  theentry  of  thedecreeherein.  The  truth  being  that  said  Southern  Wholesale 
rocois'  Association,  as  was  open  to  all  other  interested  parties,  participated  in  the 
presentation  of  fade  and  made  suggestions  prior  to  the  entry  of  the  decree  of  February- 
27,  1920.  For  a  correct  statement  of  what  actually  occurred  with  reference  to  this 
matter,  interveneiB  pray,  i£  this  court  deems  the  matter  pertinent,  reference  to  their 
intervention  of  file  in  this  cause. 

While  alreadv  denied,  those  in(«r\'eneTF  pray  leave  to  repeat  their  denial  of  the 
truth  of  the  claim  of  California  CooTCrative  Canneries  that — 

"The  wholesale  grocers'  system  ot  distribution  is  one  of  monstrous  profiteering,  at 
the  ccet  of  the  producer  ana  consumer.  They  refuse  to  better  their  own  antiquated 
methods  of  distribution,  if  they  can  do  so,  and  they  also  refuse  to  allow  any  one  else 
to  operate  a  better  system.  At  one  time  they  declare  that  the  packers'  btudneas  is 
not  economic  in  its  operation,  and  at  another  time  they  declare  that  the  packers' 
methods  of  distribution  are  so  efficient  and  economical  that  the  wholesale  grocers  will 
be  unable  to  compete  in  price,  and  therefore  will  be  driven  out  of  business,  and  at 
Miother  time  they  declare  the  packers  have  passed  the  point  of  economic  operation 
on  account  of  their  siee,  and  are  therefore  subject  to  (he  sotcalled  '  Law  of  dinunishing 
returns.'  Despite  these  theories,  the  fact  is  that  the  packers  are  able  to  market  food 
{woducts  at  a  less  cost  than  can  the  wholesale  grocers,  or  other  middlenaen,  or 
speculators." 

The  truth  is  that  the  defendants  in  iitia  cause  did  have  before  the  entry  of  the 
decree  herein  many  advantages  over  wholesale  grocers  because  of  ifMciaJ  privileges 
/ranted  them  by  interstate  carrieie,  but  such  advant^es  did  not  and  will  not  redound 
to  the  benefit  of  the  consumer,  but  were  and  would  be  used  by  defendants  to  restrict 
,tnd  suppress  competition  and  to  build  up  a  monopoly.  Wholesale  grocers  distribute 
to  more  people  and  more  cheaply  for  the  consumer  than  the  defendants,  and  such 
grocers  create  and  maintain  competition  in  the  broadest  sense,  and  grocers  do  care  for 
the  "welfare  and  interest  of  the  general  public"  and  do  not  seek  only  to  "promote 
their  own  selfish  interest,"  but  seek  and  ao  promote  such  welfare  and  interest. 
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Anawering  paragraph  20,  these  interveneni  admit  that  a  report  was  made  substan- 
tially as  therein  alleged.  However,  tor  great«r  certaintv  these  interveneta  pray 
reference  to  the  original  report  if  the  court  should  deem  the  sante  pertinent  to  any 

PARAGRAPH  24. 

Answering  paragraph  21,  theee  interveners  admit  that  a  report  was  made  eubatan- 
tially  as  therein  alleged.  However,  for  gteatw  csrtaioty  these  interveners  pray 
reference  to  the  original  report  if  the  court  should  deem  tKe  same  pertinent  to  any 
issue  In  this  case.  As  to  the  statement  in  the  quoted  report  that  no  notice  of  filing 
the  intervention  of  these  interveners  was  given,  such  statement  is  true,  and  under 
equity  rule  15  no  notice  is  required. 


These  interveners,  answering  par^^fraph  22  of  the  proposed 
the  same  makes  any  statement  of  facts,  deny  the  same,  and  so  far 
roncluaiona  of  law,  these  interveners  deny  the  correctness  of  such 


Aoswerinc;  paragraph  23,  interveners  admit  that  thev  denied  and  do  now  deny 
the  right  of  this  court  to  vacate  or  modify  the  decree  hereinbefore  made.  Theae  inter- 
veneiH  also  aver  that  they  have  the  right  to  be  heard  herein  for  the  protection  of  their 
intereete  under  the  original  decree,  and  in  order  that  aiirh  original  decree  may  be 
maintained  in  its  enliretv;  and  these  interveners  admit  that  they  do  and  will  deny 
the  rit!ht,  legal  or  equitable,  of  California  Cooperative  Canneries  to  intervene  lierein 
for  the  purpose  of  setting  aside  or  materiallv  weakening  the  original  decree  herein. 
These  interven«B  denv  that  said  Caliiomia  Cooperative  Canneries  have  any  interest, 
legal,  special,  or  legitimate,  in  this  cause  and  further  deny  that  said  decree  is  the 
protection  ol'  any  monopoly  and  deny  that  thev  have  enjoyed  or  do  now  enjoy  any 
monopolv  and  deny  that  said  decree  effected  anv  monopoly.  TheKe  interveners 
further  denv  the  aile£;ation  that  California  Cooperative  Canneries  is  entitled  to  inter- 
vene,  and  deny  that  it  has  any  legitimate  interest  justifying  intervention  herein,  and 
theee  interveners  further  deny  that  there  is  any  litigation  now  pending  before  this 
court  and  aver  that  as  they  are  advised,  all  this  court  :'an  do  in  this  cause  is  to  enfori'e 
the  decree  heretofore  rendered  therein. 


Answerii^  paragraph  24.  these  Jntervenete  say  that  it  is  true,  as  alleged  therein, 
that  Mr.  Justice  Stafford  suggested  the  questions  there  ouoted,  but  these  interveners 
deny  that  such  suggestions  conetituled  any  ruling  of  the  court  and  deny  the  con- 
struction of  such  su^reetions  contained  in  paid  paragraph  24,  and  these  inlervenern 
further  allege  that  whatever  questions  existed  in  the  court's  mind  at  the  time  such 
eiiggpstiona  were  made  were  discussed  in  a  subsequent  printed  brief  and  the  court  was 
fonvinced  that  intervention  of  these  interveners  was  proper  and  entered  an  order 
rofusine;  to  strike  the  intervention  theretofore  tiled  by  these  ii '" 


For  further  special  answer,  these  interveners  say  that  intervener  Southern  Wholesale 
llrocera'  Association  is  an  association  of  wholesale  grocers  with  a  membership  of 
appro-timately  2.100  and  whose  members  are  located  throughout  most  of  the  sections 
ol  the  United  States.  The  other  interveners  herein  and  named  hereinbefore  are 
themseh'es  wholesale  grocers  engaged  in  business  at  the  places  shown  in  their  petition 
for  intervention  heretofore  filed  herein;  that  all  such  wholesale  grocers,  those  here 
intervening  and  the  members  of  the  Southern  Wholesale  Grocers'  Association,  and 
other  whdesale  grocers  are  engaged  in  distributing  the  food  products  named  in  para- 
graph 4  ol  the  original  decree  nerein,  and  are  in  competition  among  themselves  and 
with  others;  that  heretofore  and  prior  to  February  27,  1920,  the  Southern  Wholesale 
(Jrocere  Association,  on  its  behalf  and  on  behalf  of  other  grocers,  tiled  with  the  Inter- 
state Commerce  Commission  a  petition  seeking  to  obtain  an  order  against  the  carriers 
of  the  United  States  requiring  them  to  cease  and  desist  from  preferences  theretofore 
granted  and  then  being  accorded  to  the  defendante  in  this  cause;  that  when  the  decree 
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of  FebruaTy  27.  1920,  wm  entered,  tiie  Southern  Wholeeale  Grocers'  AmodaXion 
rpciM^izcd  the  importance  to  the  public  of  a&id  decree  and  the  protection  that  the 
public  would  received  therefrom;  and  a uch  relief  being  for  the  benefit  of  intervenets 
and  others  of  the  Keoeral  public,  did  not  further  prosecute  the  complaint  bef(H%  Uie 
Interstate  Commerce  CommieBion,  The  defendants  in  this  case  pleaaed  and  relied  oq 
said  dcCTCP  of  February  27. 1920,  u  a  reawn  why  the  Inl«rBtate  Commerce  CommiBsion 
should  not  issue  the  tntleiB  prayed  for  in  the  ctHnplaints  thereto,  and  the  InterstSite 
Commerce  Commifeion  later,  in  the  complaint  of  the  National  Wholeeale  Grocers' 
ABBOciation  similar  to  that  filed  by  the  Southern  Wholesale  Grocers'  Association. 
denied  any  substantial  relief,  and  in  its  decision  referred  to  the  decree  in  thia  cause, 
relying  thereon  as  a  reason  for  its  decieion.  as  theae  interveners  believe.aad  believing 
HO  allege;  and  therefore  these  interveners  allege  that  because  of  said  decree  the  de- 
fendantt*  in  this  cause  were  enabled  to  defeat  a  recovery  before  the  Interstate  Com- 
merce Commission.  Wherefore  the  detendanti,  the  California  Cooperative  Canneries 
and  all  others  are  estopped  from  seeking  to  set  aside  the  decree  rendered  herein  od 
February  2T,  1!>20.  and  are  estopped  from  seeking  such  a'modificationof  said  decree  a« 
vould  destroy  in  any  substantial  way  its  force.  . 

PABAOKAPH   IS. 

Further  ansiverlng  the  propswgd  intervention  herein,  these  interveners  say  that 
tho  proposod  intervention  is  nothing  more  in  subetince  than  a  sunptemerita!  bill  in 
the  nature  of  a  bill  of  rovienr  see'^ing  to  set  aside  the  judgment  of  this  court,  and  that 
more  th»n  tivo  yeara  hive  elapsed  since  the  eutry  of  said  decree  and  prior  to  the  filing 
of  the  motion  of  the  ('alifornia  Cooperative  Cannariee  herein.  Wherefore  because  of 
Slid  delay  and  because  of  the  laches  of  the  proposed  interveners,  and  because  of  equity 
ride  62  of  this  court,  the  proposed  interveners  have  no  right  or  equity  f*>  have  their 
motion  considered  or  granted. 

Wherefore  these  interveners  pray  that  the  motion  made  by  California  Cooperative 
Cunneriee  herein  to  be  permitt«d  to  file  an  intervention  be  denied  and  that  the  decree 
of  February  27,  1920,  remain  as  entered  and  be  enforced  as  authorized  by  paragraph 
18  thereof  when  and  as  necessary. 

Soiithem  Wholesale  (Jrocers'  Association:  Henry  G.  Seats  Co.:  John 
Hoffman  4  Sons  Co.:  Mason,  Ehrman  &  Co.;  J.  M.  Radford  Grocen" 
Co.;  Southern  Distributing  Co.;  Hall  Grocery  Co.:  Albert  Mackie 
A  Co.  (Ltd,);  The  Hicks  Co.;  W  It.  Cleveland  &  Sons;  Rapides 
Grocery  Co.;  Oliver  Pinnie  Grocery  Co  ;,  by  Edgar  Watkin  ,  ihe  r 
attorney. 
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PBOCEBDINO'S  BEFORE  HON.  JEKTNIKaS  BAILEY,  XCTSTICE  OF  THE 
SITFBEME  COTTUT  OF  THE  DISTRICT  OF  COLTIHBIA,  JUITE  14,  19S2, 
ON  THE  MOTION  OF  THE  CALIFORNIA  COOPEBATIVE  CANNERIES 
FOR  LEAVE  TO  INTEBVENE. 

In  the  Supreme  Court  of  the  Diatrict  of  Columbia.  Holdii^  an  equity  covirt.  United 
States  V.  Swift  4  Co.,  Armour  &  Co.,  Morrifl  &  Co.,  Wilson  &  Go.,  Cndahy  PacMng 
Co.,  et  al.    Equity  No.  37623. 

WAaHiNGTON,  D.  C,  Wedneidai/,  Jutu  14,  19S2. 
The  above-entitled  cauae  came  on  for  hearing  at  10  o'clock  a.  m.,  before  Mr.  Justice 

Bailey,  on  the  petition  of  California  (Cooperative  Canneriea. 


General. 

On  behalf  of  the  petitioner:  Frank  Hogan,  Eaq. 

On  behalf  of  the  National  Wholesale  Grocers'  Association:  William  C.  Breed.  Esq. 

On  behalf  of  American  Wholeeale  Grocere'  Association:  Rdgar  Watkins,  Baq. 

The  Court.  Are  vou  gentlemen  ready  in  the  caae  of  the  United  Stat«8  n.  Swift  & 
Co.etal,? 

Mr.  HooAN.  We  are  ready  t«  proceed,  your  honor. 

Mr,  Watkinb.  If  your  honor  please,  the  Southern  Wholesale  Grocers'  Association, 
one  of  the  interveners,  baa  changed  its  corporate  name  to  American  Wholesale  Grocew' 
AssociatioD,  and  I  deaiio  now  to  ask  your  honor  to  enteran  order  indicating  that  chaise. 

The  CouBT.  That  will  be  done. 

Mr.  M.  W,  RowiERS  (attomev  for  Morris  4  Co).  May  it  please  the  court,  I  do  not 
know  that  there  is  any  line  of  procedure  agreed  upon  in  this  case,  but  I  would  like  to 
make  a  statement  in  this  case  on  behalf  of  my  clients,  defendante.  It  will  not  exceed 
five  minutes.  It  is  immaterial  to  mc  whether  made  now  or  later,  and  of  course  I  want 
t«  meet  the  convenience  of  the  court  and  the  parties. 

Mr.  HOQAN.  It  your  honor  please,  I  feel  that  the  line  of  procedure  is  to  bring  the 
court's  attention  to  the  matter  before  the  court,  and  then,  I  sbmild  take  it,  the  United 
States  will  be  heard,  and  the  defendants,  and  then  the  interveners,  provided  any 
of  them  want  to  be  heard.  If  that  is  agreeable  to  Mr.  Borders  and  the  court,  I  will 
be  glad. 

Mr.  Borders.  Anythii^  ia  agreeable  to  me.  I  merely  wanted  to  call  attention 
to  my  desire  to  make  a  statement  on  behalf  of  my  clients,  one  of  the  defenduite, 
whenever  it  is  agreeable  l«  the  court  and  to  the  parties. 

The  CooHT.  Very  well.     You  may  proceed,  Mr.  Hogan. 

Mr.  HoQAN.  Upon  the  filing  by  the  California  Cooperative  Canneries  in  April  last 
of  its  motion  for  leave  to  intervene,  and  its  motion  to  be  beard  by  this  court  amicus 
curite  for  the  purpose  of  bringing  directly  to  the  court's  attention  the  claim  of  in- 
validity o£  the  so-called  consent  decree  entered  February  27,  1920,  there  was  served 
upon  counsel  of  record  for  all  the  pities,  including  the  Attorney  General  as  repre- 
Bentingthe  IJnited  States  and  the  district  attorney  of  this  district,  copies  of  the  motion 
aad  copies  of  the  petition  which  set  forth  the  ground  lor  the  request  to  intervene; 
and  acknowledgeme  Qts  from  all  the  parties  have  been  received  and  will  this  morning 
be  filed  in  the  case. 

The  case  now  cornea  before  your  honor  on  that  motion  filed  as  I  have  just  briefly 
outlined  it. 

The  California  Cooperative  Canneries,  the  mover,  is  a  corporation  organized  under 
the  laws  of  the  State  of  Califoroia,  and  its  membership  ia  composed  of  a  very  large 
nuniber  of  fruitgrowers  in  the  State  of  California. 

Through  this  ot^nized  company  on  a  purely  cooperative  basis,  these  fruit  growers 
have  established  in  that  State,  m  four  of  its  counties,  canneries  where  they  are 
aaaually  taking  care  of  all  the  fruit  packed  and  the  canned  fruits  are  sold  and  dis- 
tributed throughout  the  United  States, 

Prior  to  the  time  of  enterii^  the  consent  decree  in  this  case  the  canneries — and  I 
say  canneries  as  covering  these  petitioners — had  built  up  a  busineea  amounting 
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annually  to  approximately  $4,000,000.  In  May,  1919,  the  canneriea,  under  ita  then 
corpcHVte  name,  but  whidi  name  has  since  been  changed  to  C«lifomia  Cooperative 
4'anam«8,  entwed  into  a  contract  with  Armour  &  Co.,  one  of  the  defendants  in  theee 
proceediogB,  which  coatract  was  to  run  for  a  term  of  approximately  10  years,  it  beine 
made  in  Hay,  1910,  but  being  made  to  expire  in  January,  1929. 

Generally  speaking,  the  terms  of  that  contract  provided  that  Armour  &  Co.  should 
purchaae  annually  from  the  canneriet  all  the  canned  trails  required  in  its  busineee. 
excepting  onlv  Buch  as  it  was  obliged  to  purchase  under  a  contract  theretofore  existing 
with  anoUier  iruit  canning  company.  A  method  by  which  from  year  to  year  the  price 
paid  by  the  packer  was  to  be  flied  was  provided  in  the  contract. 

Petitionersinform  the  court  that  up  to  the  time  of  the  entering  of  the  decree  heivin 
which  enjoined  Armour  i  Co.  from  in  any  manner,  at  any  time,  with  any  person  doing 
any  buBinesB  in  the  sale  or  traneportatinn  or  distribution  or  handling  oi  canned  fruilK 
up  to  that  time  Armour  4  Co.  had,  under  this  contract,  been  taking  approximatelv 
,)2  per  cent  of  the  entire  annual  busineas  of  petitionera.  That  is  lo  say,  over  J2,OO0,00O 
of  its  (4.000,000  of  annual  business  wae  done  with  and  through  Armour  il  Co.  I  outline 
that  briefly  to  show  your  honor  the  l^al  "iaterefit.  the  special  interest,  the  ^-ital 
interest  of  the  canneries  in  this  matter. 

Out  of  its  chronolc^cai  order  let  me  say  to  your  honor  that  the  result  of  this  ili'cree 
and  in  compliance  with  its  preemptory  provisions,  Armour  &  Co.  advised  the  ca.nneriej 
"ibsequeot  toFubniar>'27,  1920,  that  it  would  notbeinaposition  to  thereafter  compiv 
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with  the  lermsof  the  contract,  and  that  the  contract  was  canceled.  The  contract  bass 
provision  in  it  to  the  effect  that  in  event  of  material  Federal  interference  the  packer 
would  be  relieved  from  the  performance  of  the  obligatdona  of  the  contract  upon  it  by 
its  terms  imposed. 

The  petition  hare  brings  to  the  court's  attention  so  far  aa  I  am  advised  for  the  firji 
time,  and  cerlAinly  for  the  first  time  formally,  the  rather  remarkable  eventa  thai 
preceded  the  lilii^  in  this  court  of  this  suit,  and  preceding  the  entering  in  this  count 
of  the  decree  of  Fehruary  S7,  1920.  Those  events  are  disclooed  in  the  testimony  of  the 
then  Attorney  General,  Mr.  Firmer,  who  appeared  before  the  Senate  Committee  on 
Agriculture  and  Forestry  on  January  7, 1920,  mcae  than  a  month,  nearly  tiro  months 
before  the  matter  was  brought  into  court. 

Mr.  Palmer,  in  his  testimony  before  the  Senate  committee,  which  is  set  forth  in 
substance  in  the  petition  here,  advised  the  committee  that  a  contract  had  been  entered 
into  between  himself  representii^  the  United  States  and  the  representativea  of  tbs 
so-called  fi^'e  big  packers;  which  contract,  with  remarkable  attention  to  detail,  had 
already  started  a  proceeding  that  closed  up  this  suit.  The  contract  was  exhibited  by 
the  Attorney  General  on  January  7,  1920,  and  he  testified— the  exact  date  doee  not 
appear — that  it  was  entered  into  some  time  prior  to  Christmas,  in  the  moDth  of  Decem- 
ber, 1919. 

!S«  that  contract  was  made  two  months  before  these  papers  were  filed  in  thia  court. 
The  contract  provided  that  there  should  be  filed  in  such  court  of  the  United  Stat« 
as  the  Attorney  General  might  select  a  bill  against  the  defendants,  all  of  wbnm  werf 
named  in  detail,  chaining  violation  of  the  antitrust  law.  It  provided,  second. 
that  defendants  would  then  file  answers,  which  answers,  said  the  conttBiCt,  would 
deny  the  allegations  of  the  bill—that  they  had  violated  the  law  in  any  respect,  would 
assort  their  complete  innocence  of  any  violation  of  law;  would  strike  down  by  deniiil 
the  right  of  the  United  States  to  the  relief  that  was  prayed  in  the  bill  Which  w«« 
beii^  asked  between  the  packers  and  the  Government  should  be  filed.  Would, 
-,  says  this  remarkable  contract,  contain  affirmative  matter  in  defense  idiow- 
e  lawfulness  of  conduct  of  business  by  the  packers.     That  thereupon,  saw 

,___ ract,  and  I  am  still  keeping  to  the  contract,  the  parties  would  enter  into  » 

stipulation,  which  stipulation  would  provide:  First,  that  all  these  defendants  stood 
upon  and  maintained  the  absolute  truth  of  all  the  matter  in  defense  set  forth  in  their 
ri.'spective  answers;  that  they  would,  moreover,  be  permitted  to  maintain  their 
entire  innocence  of  any  violation  of  law  whatsoever,  but  that  in  order  to  avoid  ap- 
pearin?  even  to  oppose  anything  that  the  Government  of  the  United  States  wanted 
m  this  or  in  any  respect,  and  with  the  distinct  understanding  that  there  would  be 
no  adjudication  that  they  or  any  of  them  had  violated  the  law  in  the  slightest  respect. 
without  any  findings  of  fact  being  made  by  any  court  whatsoever,  they  would  con- 
sent to  the  decree;  provided,  however,  that  that  decree  would  solemnly  carry  into 
its  terms  the  provisions  of  the  stipulation  which,  in  substance,  I  have  attempted  tn 
recite;  that  the  decree  rtiould  be  as  follows — and  thereupon,  saving  this  court  con- 
siderable trouble,  apparently,  in  December,  1919,  the  parties,  by  this  contract  duly 
signed  and  presentea  in  the  Senate  in  January,  1920,  all  the  provisions  that  wer? 
afterwards  incorporated  in  the  decree  of  February  27,  1920,  in  this  court  were  »M 
forth. 
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So  that  we  had  an  amicable  contract  between  parties  who  had  no  controvefey 
with  each  other,  not  to  brin?  any  hostile  action,  not  to  bring  any  controverted  thing, 
sot  to  brin^  any  caae  into  court,  but  to  briiig  this  Btipulated  thing  into  a  court  and 
have  the  court  go  through  the  form  of  si^in.«  that  which  has  been  called  a  decree. 
Th*t  was  the  situation,  if  the  court  plaaaa,  in  January,  1920.     And  then  came 

The  CouBT  (interposing).  You  mean  that  it  put  this  court  in  the  poeiUon  of  acting' 
in  an  administrative  wajr  rather  than  dischar^^  a  judicial  function? 

Mr.  HooAN.  Yea;   having  nothing  juaticial  before  it,  really^   nothing  to  judicially 

It  was— I  will  not  say  funny — but  peculiar  enough  at  that  time.  These  tacts  which 
1  have  recited  were  not,  of  course,  known  to  the  court;  and  I  aay  so  far  as  I  am  aware 
have  never  been  known  to  the  court,  certainly  have  never  been  brou^t  properly  to 
the  court's  att«ntioa.  Individual  members  of  the  court  might  have  seen  it  mentioned 
in  the  newBpapwB,  but  certainly  it  has  not  been  properly  brought  to  the  court's  at^ 
tention  until  now.  It  has  not  been  stated  in  open  court  until  wis  moment,  and  not 
filed  upon  your  records  until  April  17  last,  when  I  filed  the  printed  petition  which  is 
before  your  honor  on  the  bench. 

I  have  finished  with  January,  1920.  Then  came  in  this  concededly  far-reaching  case, 
this  csfie  the  efiecte  of  which  it  i4  asserted  on  both  sidee  are  felt  on  the  ranges  of  the 
West  and  on.  the  meal  tablee  of  the  people  of  all  lands,  particularly  in  the  congested 
districts  in  the  East.  In  a  case  of  that  kind  there  came,  chronologically,  the  remark' 
able  day,  February  27,  1920.  I  do  not  know  whether  your  honor  oaa  had  occasion  to 
look  into  the  dockets  of  the  court  of  that  day,  but  let  me  tell  you  what  is  disclosed: 
On  that  day  was  filed  a  bill,  a  quite  lengthy,  a  quite  remarkable  bill  of  complaint. 
The  bill  of  complaint  allegee  that  the  packras  and  the  other  defendants  had  entered 
into  contracts  in  restraint  of  trade. 

Aa  1  now  recall  it  the  only  thing  that  approaches  a  specific  allegation  of  fact  in  that 
respect  is  that  the  packers,  the  five  big  packers,  ho  called,  had  contracts,  Understand' 
ings,  or  agreements  whereby  they  parcefed  out  on  a  percentage  purchase  basis  the  en' 
tire  live-stock  output  of  the  countiy,  or  certainly  so  large  a  percentage  of  it  as  to  ap- 
proach if  not  actually  reach  a  monopoly.  In  general  terms,  but  not  directly  as  that 
allegation  I  have  ju^  recited  is  made:  I  say,  in  genera!  terms  and  more  or  less  by 
implication  throughout  the  bill  it  is  charged  tiiat  various  other  activities  had  been 
entered  into  by  the  packers  for  the  purpose  of  aiding  them  to  effectuate  this  combi- 
nation or  contMct  in  restraint  of  trade  and  the  ultimate  monopoly  of  the  food  business 
of  the  United  States. 

As  r^ards  the  things  which  for  want  of  a  better  term  appear  to  have  throughout 
this  proceeding  and  elsewhere  been  called  unrelated  commoditieB,  it  is  simply  charged 
that  the  packers,  although  primarily  organized  to  eng^^  in  the  business  oi  dealing  in 
meats  and  other  products  of  cattle,  had  entered  into  the  business  of  selling  vegetaoles 
fruits,  fish,  canned  fruits  and  canned  vegetables  and  other  so-called  unrelated  com- 
modities. It  is  not  charged  and  in  the  nature  of  things  it  could  not  be  charged  that 
any  contract  in  respect  lo  these  unrelated  corrmiodities  such  as  my  client  deals  in 
operated  in  restraint  of  trade,  or  that  it  in  any  way.  shape,  manner,  or  form  approached 
or  could  possibly  in  the  wildest  fiight  of  imagination  approach  a  monopoly  or  violate 
any  law,  common  or  statutory,  which  had  ever  been  enacted  or  ever  been  heard  of. 

The  bUl,  I  assume  iot  the  purposes  of  this  discussion,  would  have  withstood  a 
demurrer  and  motion  to  dismiss.  It  is  doubtful  if  it  would,  but  let  us  assume  for  this 
purpose  that  it  would.  On  that  day,  simultaneously  with  the  filing  of  that  bill,  there 
were  filed  voluminous  answers  by  all  of  the  defendants.  1  suppose  that  since  your 
honor  has  been  in  charge  of  this  case  it  has  not  been  necesary  for  you  to  have  been 
coDcenied  with  these  answers.  1  do  not  know  that  you  have  read  tnem.  1  can  state 
to  you  in  substance  what  they  contained  and  what  they  stated,  someof  them  in  greater 
wealth  of  detail  than  others.  They  denied  emphatically,  in  detail  and  vctv  pointedly, 
every  implication  in  the  bill  which  chained  or  squinted  at  the  slightest  violation  of  the 
law.  In  specific  and  clearly  imderstandable  t^ms  they  met  squarely  the  issue  with 
r^ard  to  the  so-called  contract  in  restraint  of  trade  whereby  their  purchases  were 
made  on  a  percentage  basis;  they  deny  that  any  such  contract  ever  was  in  existence 
in  any  manner,  shape,  or  form.  And  thev  deny,  so  that  the  langut^  could  be  as 
comprehensive  as  any  requirement  in  the  laill  would  require  it  to  be  answered,  any 
c<Hnbiiiation,  understanding,  convention,  or  arrangement,  remote  or  near,  that  coulil 
be  construed  into  being  a  contract  in  restraint  oS  trade. 

Step  by  step  each  one  of  these  packers  and  each  one  of  the  individual  corporate 
defendants  deny  any  combination  or  arrangement  between  any  of  the  packers;,  deny 
that  they  acted  in  concert  with  respect  to  any  matt^  at  all;  deny  that  they  dealt 
in  coQCOTt  in  meats  or  any  other  commodities;  show  that  while  they  were  not  com- 
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bined.  if  they  woe  acting  in  concert  kt  all,  that  the  percentage  of  busineee  handled 
by  them  waa  in  competition  wiUt  more  than  1,000  competitors;  the  percentage  of 
their  combined  bumneM,  in  the  meat  industry,  is  leea  tlun  that  done  by  the  athei 
.packers  in  the  country.  Aud  the  percentages  ia  canned  goods  and  the  so-called 
grocery  commodities,  tne  buainesB  done  by  eMh  is  inllniteaimal  and,  as  I  recall,  that 
Uie  business  done  by  each  does  not  appmximata  more  than  5  per  cent  of  the  buaineffi 
done  in  those  commodities  throughout  the  country. 

I  quite  natutatly  point  out  that  it  is  playing  with  terms  to  point  out  to  the  court  or 
anybody  else  that  there  is  any  monopoly  in  restraint  of  trade  in  the  light  of  those  facta. 

They  meet  every  sinde  aJlef^tioD  that  could  have  been  the  basiB  of  an  advciK 
decree.  And  notluBg  ebe  coming  into  the  case,  they  bring  it  within  the  jiirisdictiaD 
of  the  court.  And  I  am  workiiuf  up  to  the  language  that  I  shall  ask  your  honor  to  con- 
sider here.  Suppose  the  record  had  stopped  were;  suppose  that  had  been  the  end  o! 
the  record,  as  your  honor  weU  knows;  the  court  can  act  only  when  a  case  ia  put  up  to 
it  on  which  to  act.  Had  the  United  States  put  up  that  case  and  set  it  down  on  any 
day  on  bill  and  answer  none  of  the  gentlemen  who  are  gathered  here  from  the  four 
comers  of  the  country  who  are  intoreetod  in  this  matter  will  dare  to  assert  that  there 
could  have  been  anything  but  one  result,  and  that  preemptory  disminal  of  the  bill. 
The  conn  would  have  been  without  power  to  do  other  than  that.  There  was  then  in 
this  court  no  foundation  upon  which  this  decree,  or  any  part  of  it,  could  have  safely 

But  it  did  not  end  there.  On  that  same  remarkable  day,  February  27,  1920,  there 
was  filed  in  this  court  this  stipulation.  I  donot  want  to  overwork  the  word  "remarks 
ble."  I  wish  1  tiad  a  thesaurus  here  so  that  1  could  get  the  various  words  that  describe 
it.    Of  course,  your  honor  has  read  it,  but  let  me  read  its  pertinent  parts  ^^ain. 

"It  is  hereby  stipulated  by  and  between  the  parties  hereto  that  uie  decree  herein- 
after contained  may,  upon  consent  of  the  parties  and  without  any  findings  of  fact,  b« 
entered  in  this  cause. 

"The  corporation  and  individual  defendants,  while  maJnlaining  the  truth  of  thedr 
answers  and  assertLi^  their  innocence  of  any  violation  of  law  in  fact  or  intent,  never- 
thelew,  desirine  to  avoid  every  appearance  of  placing  themselvee  in  a  poaition  of 
antagonism  to  tne  Government,  consent  to  the  making  and  entry  of  said  decree;  but 
this  stipulation  shall  not  constitute  or  be  considered  as  an  admission,  and  the  rendition 
or  entry  of  the  decree,  or  the  decree  itself,  shall  not  constitute  or  be  considered  as  an 
adj  udication  that  the  defendants,  or  any  of  them,  have  in  fact  violated  any  law  of  Ihe 
United  States." 

That  is  signed  by  A.  Mitchell  Palmer,  Attorney  Geneial  of  the  United  States,  and  a 
loi%  list  of  signers  for  all  these  defendants. 

1  said  there  was  no  foundatioa,  then,  in  the  record  up  to  that  moment  for  the 
decree. 

And  if  I  were  an  extremist,  I  would  suggest  that  if  it  were  possible  to  remove  a 
foundation  which  in  fact  existed,  that  removed  it. 

And  then  what  followed  on  that  same  day?  Of  course,  .the  learned  chief  justice 
could  not  have  read  the  papers  which  were  presented.  My  recollection  is,  and  my 
imdeiBtanding  is,  that  they  were  all  handed  in  here  simultaneously.  Of  course,  the 
learned  chief  justice  was  right  in  assuming  that  there  was  something  upon  which  to 
found  a  decree  when  the  parties  came  in  and  said  it  had  been  stipulated.  I  can  not 
believe,  and  I  shall  refuse  to  believe,  that  an;^  member  of  this  court  who  had  read  the 
record,  as  I  have  thus  bx  read  it  and  recited  it,  would  have  entered  such  a  decree  in 
this  case.  The  court  relied,  as  your  honors  must  rely,  upon  counsel  and  a  statement 
of  the  record.  I  presume  your  honor  has  read  this  decree,  and  it  has  been  le&d  to  the 
court,  but  I  would  like  to  read  to  the  court  the  first  few  lines  to  refresh  your  honer's 
mind  upon  the  subject  again: 

"This  cause  having  come  on  to  be  heard  on  this  2Tth  day  of  February,  in  the  year 
1920,  before  the  Hon.  Walter  I.  McCoy,  Chief  Justice,  and  the  petitioner  having 
appeared  by  the  Hon.  A.  Mitchell  Palmer,  Attorney  General  of  the  United  Stat^,  bv 
its  district  attorney,  John  £.  Laskey,  and  by  leidor  J.  Kresel,  John  H,  Atwood,  an3 
Joeeph  Sapinaky,  fecial  assistants  to  the  Attorney  General,  thereto  duly  authorized, 
and  naving  moved  the  court  for  an  injunction  in  accordance  with  the  prayer  of  ito 
petition,  and  it  appearing  to  the  court  that  the  all^tions  of  the  petitioner  state  a 
cause  of  action  against  the  defendants  under  the  provisions  of  the  act  of  Jul^  2,  1690, 
entitled  "An  act  to  protect  trade  and  commerce  against  unlawful  reBtraints  and 
monopolies,"  and  acts  amendatory  thereof  and  eupplemental  or  additional  thereto, 
and  tbat  the  court  has  juiisdiction  of  the  peraone  and  the  subject  matter;  and  the 
several  defendants  having  accepted  service  of  process  and  having  appeared  and  filed 
answers  to  the  petition,  which  answers  are  on  file  in  theofficeof  the  clerk  of  this  court; 
and  the  parties  having  thi«  day  entered  into  a  stipulation  in  this  action,  which  stipn- 
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lati^n  K  on  file  in  tlie  office  of  the  tlerk  of  this  court',  and  from  which  it  appears,  among 
other  thingB,  that  while  the  defendants  and  each  of  them  maintain  the  truth  of  their 
answera  and  assert  their  innocence  of  any  violation  of  law  in  fact  or  intent,  they,  never- 
theleae,  deairine  to  avoid  every  appearance  of  placing  themselvea  in  a  position  of 
antagoniem  to  the  Government,  have  con8ent«d  and  do  consent  to  the  making  and 
entry  of  the  decree  now  about  to  be  entered  without  any  finding  of  fact,  upon  condi- 
tion that  their  consents  to  the  entry  of  said  decree  shall  not  constitute  or  be  considet«d 
an  admiwdon,  and  the  rendition  or  entry  of  said  decree,  or  the  decree  its^,  shaU  not 
constitute  or  be  considered  an  adjudication  that  the  defendants  or  anj'  of  them  have 
in  fa«t  violated  any  law  of  the  United  States. 

"Now,  therefore  ^^ 

There  is  no  warrant  of  law  that  stives  this  court,  or  anv  other  court  of  the  tJnited 
State*!,  powOT  to  enjoin  these  detendanla,  oranvoneelse,  from  doing  something,  unless 
there  la  ft  violation  of  the  law,  or  proof  that  the  law  is  about  to  be  violated  in  respect 
to  a  ftubjeot  matter  that  is  capable  of  being  restrained  by  injunction. 

The  result  of  that  decree  has  been  distorted,  if  it  is  a  valid  thing,  a  valid  circum- 
stance, that  large,  that  important,  that  valuable  business  which  resulted  to  the  can- 
neries under  the  contract  of  May,  1919,  has  been  lost,  and  therefore  havii^  a  special 
and  direct  legal  interest  in  the  matter,  the  canneries  consider  that  it  is  proper  for  it 
to  come  here  and  present  this  situation  to  the  court,  to  the  end  that  the  court  being 
advised,  whether  the  court  determines  ultimately  that  it  is  proper  to  permit  tiie 
canneries  to  come  in  formally  as  intervener? — that  the  court  being  advised  of  this 
situation:  being  advised  that  it  was  led  improvident! v  to  impair  the  obligations  of  a 
contract,  and  to  exercise  a  power  in  excess  of  its  jurisdiction  in  a  case  where  there  was 
not  presented  to  the  court  the  material  matters  in  the  case  of  a  mandatory  record 
upon  which  an  injunction  could  rest,  will  undo  that  thing  which  it  has  done,  and 
vacate  the  decree  under  those  circumstance*. 

And  I  want  to  show  your  hoiua  how  we  came  to  be  invited,  if  not  directed,  to  come 

When  the  effect  of  this  decree  began  to  be  felt,  the  canneries,  and  I  think — although 
I  am  not  advised,  and  therefore  do  not  speak  with  poeitivenees  on  the  subjectr— sought 
to  have  the  parties  to  the  case  take  up  the  matter  and  have  either  vacated  or  properly 
modified  this  decree. 

With  respect  to  the  1  -  i  ■         - 

can  be  any  possibility  of  anyone  successfully  denving  this  awertion,  that  that  decree 


With  respect  to  the  business  of  my  client,  if  your  honor  please,  I  do  not  think  there 
jan  be  any  possibility  of  anyone  successfully  denving  this  awertion,  that  that  decree 
enjoins  the  doing  by  lawful  corporations  of  lawful  bnainesB  in  a  lawful  way.    So  far 


aa  dealing  in  the  commodities  my  client  deals  in,  that  is  indisputably  true  with 
respect  to  that  decree.  Bo  the  canneries  endeavored  to  have  the  pulies  look  into  and 
find  outif  that  was  the  situation;  to  consider  whether  it  was  accurate  to  state  the  case 
as  I  have  stated  it.  And  they  did  resort  to  the  Department  of  Justice  of  the  United 
States.  The  Department  of  Justice,  recognizing  the  seriousness  and  the  grave  import- 
ance of  the  question  raised,  asked  the  cooperation  of  the  Department  of  Agriciutire 
ajid  the  Department  of  Commerce  in  having  the  matter  in  all  of  its  aspects  sifted 
and  determined  for  the  Government's  guidance.  An  interdepartmental  committee 
was  appointed.  On  that  (»minittee  there  whs  a  representative  of  each  of  the  thtee 
departments  which  I  have  mentioned.  At  the  head  of  that  committee,  as  its  chair- 
man, was  the  assistant  to  the  Attorney  General  who  appeared  in  this  case,  and  who 
appears  this  morning  in  this  case. 

The  two  aseocdationB  of  wholesale  grocers,  who  frankly  conceded  that  they  are, 
with  respect  to  all  the  public,  the  most  directly  benefited  by  this  destnictiou  of  the 
canneries  competition,  were  invited  to  take  paxt  in  that  interdepartmental  hearing. 
On  September  10, 1921,  while,  if  lam  correctlv  informed,  the  hearings  were  in  progress, 
and  without  notice  to  the  United  States  on  tjie  one  hand,  or  to  any  of  the  defendants 
on  the  other  hand,  the  Southern  Wholesale  Grocers'  Association,  whose  name  is  now 
American  Wholesale  Grocers'  Association,  came  to  this  court  ex  parte,  and  obtained 
an  order  giving  it  the  right  to  intervene  in  this  case. 

The  United  States,  at  the  end  of  that  month,  on  September  30,  filed  in  this  court 
a  motion  to  strike  the  order  which  gave  that  leave  to  intervene,  and  an  objection  |o 
the  conduct  of  the  case  beii^  thus  taken,  as  it  was  contended  by  the  Government, 
out  of  the  hands  of  the  Government  and  placed  into  the  hands  of  the  Southern  Whole- 
sale Grocers'  Association,  or  into  the  hands  of  any  other  parties.  The  case  was  elab- 
orately argued  on  September  30  before  your  honor's  aasociate,  Mr.  Justice  Stafford, 
The  caraJ  ai^uments  were  supplemented  by  written  briefs,  filed  by  the  repreeentativee 
of  the  National  Wholesale  Grocets'  Association  and  the  Southern  Wholesale  Grocers' 
Association,  and  resulted,  in  November,  1921,  in  the  filii^  of  an  opinion  by  Mr,  Justice 
Stafford,  in  which  ho  held  that  in  view  of  the  fact  tl»t  it  was  contended  by  the 
Southern  Wholesale  Orocers'  Association  that  it  was  a  moving  factor  iu  getting  the 
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GovMnment  to  rome  into  court,  thftt  aaBociktioa~«ad  HubBequcntlv  the  National 
Wholesale  Grorem'  AsBoriatioii,  alao  asked  (or  intervention —ehould  be  allowed  to 
intervene  in  this  (ourt  for  the  purpose  of  beinK  heard  in  oppoeition  to  anv  movement 
to  Bet  aade  the  decree,  it  beinp  altered  in  the  petition,  aa  I  rec^att,  that  the  Govern- 
ment, or  the  packere,  were  about  to  eome  into  court  and  apply  for  a  modification  of 
the  decree.  I  now  know,  becauee  1  have  been  served  with  copies  of  their  petitions, 
that  the  two  aaeociatione  came  into  court  with  no  contiacte  that  were  affected;  no 
Bpecial  interest  other  than  the  interest  that  s  CRTOcer  mu^ht  have  aa  distin^ished 
from  the  interest  of  the  test  of  the  public,  but  thev  were  allowed  to  come  into  thin 
caae.  I  am  not  criticizing  that.  The  court  allowed  that— allowed  them  to  come  in 
and  intervene.     That  ia  poaaed.     But  they  are  vifjorously  oppoaiag  our  coming  in 

I  don't  know  exactly  what  arg^umeuta  my  friends  will  present  to  your  honor.  I 
am  fortunate  in  having  the  able  arrument  of  Mr.  WatkiiiH.  I  am  also  fortunate  in  being 
able  to  look  over  the  aipmient  of  &fr.  Galloway,  as  well  as  Mr.  Watkins's  ugument, 
and  they  have  lately  changed  places.  Mr.  Galloway's  aiguments  were  a  pearl  of 
logic,  and  based  on  the  soundest  of  reasons.  And  in  arguments  for  allowing  persons 
to  come  in  and  intervene — such  persons  as  we  are,  said  Mr.  Watkins.  not  to  allow  them 
to  come  in.  would  be  asking  a  court  of  equity  to  close  the  portals  of  justice  to  parties 
who  should  he  allowed  to  come  in.     Thus  far  I  adopt  their  arguments. 

Prom  a  time  late  in  1920.  or  early  in  1021,  they  had  endeavored  and  endeavored,  by 
their  petition  in  everv  way,  to  get  the  parties  to  move  in  this  matter;  to  get  tie  Gov- 
etrnnenttomoveinthisnaatter.  There  were  hearingsafter  hearings.  There  ia  the  testi- 
mony [indicating!  that  was  taken  before  this  int^rde^tmental  committee,  paiticulaily 
at  the  instance  of  the  canneries,  to  show  the  situation  that  required  the  Government 
to  move  to  undo  the  claimed  harm  that  this  decree  was  doing. 

In  January  of  1922,  apparently  the  erocers  had  been  informed  that  the  Goveo-nment 
had  been  sufficiently  impressed  witE  the  need  of  having  this  decree  vacated,  ot 
at  least  modified,  when  they  came  in  here  and  asked  to  be  aUowed  to  intervene. 
T  don't  know  that  it  is  alleged,  but  it  certainly  ia  implied  in  this  petition — the  can- 
neries' petition  is  here — and  they  had  every  reason  to  believe  that  long  before  they 
were  compelled  to  move  on  what  I  shall  show  you  in  a  few  moments  was  at  the  sug- 
gestion of  the  Attorney  General  of  the  United  States  himself,  they  believed  that  the 
Government  would  come  in  itself.  There  has  been  no  sleeping  on  their  rights;  there 
has  been  no  laches,  but  there  has  been  a  consistent  and  persiatent  effort  to  have  action 
brought,  and  to  say  the  least  they  were  lulled  in  the  belief  that  appropriate  action 
would  be  taken,  until  len  than  two  months  before  this  petition  was  filed. 

The  interdepartmental  committee,  of  which  Mr.  Galloway,  aa  I  have  already  8tat«d, 
was  chairman,  made  a  report  to  the  Attorney  General;  and  I  am  not  going  to  read  it, 
but  I  wish  to  call  attention  to  a  few  points  made  by  the  committee  in  its  report. 

The  committee,  after  statii^  that  it  carefully  considered  alt  the  testimony  and  com- 
munications received  in  the  matter,  together  with  the  atguments  and  briefs,  eays  it 
is  of  the  opinion  that  the  following  questions  are  raised  for  consideration: 

"  1.  Did  the  court  have  jurisdictiou  to  render  a  valid  decree  ia  tbie  matter,  in  view 
of  the  allegations  in  the  answers  and  of  the  statements  in  the  stipulations  and  decree 
that: 

n  <•  •  »  while  the  defendants  and  each  of  them  maintain  the  truth  of  their 
answers  and  assert  their  innocence  of  any  violation  of  law  in  fact  or  intent,  they  never- 
thelees,  desiring  to  avoid  every  appearance  of  placing  themselves  in  a  poeition  of 
antagonism  to  tne  Government,  have  consented  and  do  consent  to  the  making  and 
entry  of  the  decreenow  about  to  l)eentered  roilftoul  aT«/_/i7«Knp«  o//act,  upon  condition 
that  (Aeir  coneente  to  the  entry  ofmiddeene  shall  not  coiwhtub  or  be  contideredanadmution. 
and  the  TenditioJ 
ertd  an  adjudica 
United  States.'  ' 

The  italics,  it  is  said,  are  the  italics  of  the  committee.  That  is  a  part  of  the  all^a- 
tions  in  the  answers  and  the  statements  which  I  tiave  already  read  to  vour  hooor. 

"2.  Did  the  court  have  juriadictioo  to  gnuit  the  relief  awarded  in  this  decree,  as  to 
unrelated  commodities,  in  view  of  the  contentions  that: 

"(a)  The  hill  does  not  allege  any  violation  of  law  with  reference  to  unrelated 
commodities. 

"{b)  The  relief  granted  is  an  abeolute  prohibition  of  the  corporate  defendants  in 
engaging  in  the  manufacture  and  distribution  of  unrelated  lines  and  is  not  confined  to 
a  restraint  of  the  defendants  from  committing  unlawful  acts  in  carrying  on  this  btisi- 
nees,  which  is  not  of  itself  an  unlawful  business. 

"  (e)  The  relief  granted  is  broader  than  either  the  allegations  of  the  bill  or  the  relief 
prayed  for  therein. 
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"(d)  The  decree  impoeed  peoaltiea  in  exceee  of  thoee  authtvized  by  the  antitruBt 
1«WB.  The  remarks  ol  Chief  Juetice  White,  St  pEi^  77  and  78  in  the  deciflicm  in  the 
case  of  Standard  Oil  Co.  v.  United  States  of  Amenca,  221  IT.  S.  1,  are  urged  upon  the 
committee  in  euppott  of  this  contention.    Such  remarks  are  ae  fdlows"^ 

And  then  they  quote  from  the  court,  as  foUowsi 

"Ab  penalties  which  are  not  authorized  by  law  may  not  be  inflicted  by  judicial 
authority,  it  foUowH  that  to  meet  the  situation  with  which  we  are  confronted  the 
application  of  remedies  two-fold  in  character  becomes  essential.  First,  to  forbid  the 
doing  in  the  future  of  acta  like  those  which  we  have  found  to  have  been  done  in  the 
pa^t  which  would  be  violative  of  the  statute.  Second,  the  exertion  of  such  measure 
of  relief  as  will  e^ectually  dissolve  the  combination  found  to  exiat  in  violation  of  the 
atitiile.  and  thus  neutralize  the  extension  and  continually  operating  force  which  the 
possession  of  the  power  unlawfully  obtained  has  brought  and  will  continue  to  bring 
about. 

" '  In  applying  remedies  for  this  purpose,  however,  the  fact  must  not  be  overlooked 
that  injury  to  the  public  by  the  preveutiou  of  an  undue  restraint  on,  or  the  monopoli- 
zation of  trade  or  commerce  is  the  foundation  upon  which  the  prohibitions  of  the 
Btatut«  rest,  and  moreover  that  one  of  the  fundamental  purposes  of  the  statute  is  to 
protact,  not  to  destroy,  rights  of  property.'" 

That  is  the  end  of  the  quotation.     Then  the  committee  goes  on: 

"3.  Ib  the  decree  as  to  the  unrelated  commodities  proper  in  view  of  the  iact  that 
the  Federal  Trade  Commission,  in.  the  testimony  given  at  the  hearing,  stated  that 
they  have  no  evidence  of  a  monopoly  by  the  defendants  or  of  a  combination  or  con- 
spiracy among  the  defendants  with  reference  to  unrelated  commodities,  but  that 
they  justify  such  decree  upon  the  ground  of  the  menace  of  the  potential  power  of  the 
defendants  to  acquire  such  a  monopoly  (see  pp.  2143,  214S,  2149,  21M,  2170,  2171, 
BkoA  2304  of  hearing  before  interdepartmental  committee),  and  in  view  of  the  further 
fact  ttat  the  Supreme  Court  of  the  United  States  in  the  case  of  United  States  of 
America  v.  United  States  Steel  Corporation  and  others,  251  U.  S.  417,  decided  on  the 
1st  day  of  March,  1921,  after  the  entry  of  the  decree  in  this  case,  at  pt^^es  450  and  451 
of  such  decision,  says" — 

Then  this  is  a  quotation: 

'"The  Government,  therefore,  ia  reduced  to  the  assertion  that  the  size  of  the  cor- 
poration, the  power  it  may  have,  not  the  exertion  of  the  power,  is  au  abhorrence  to 
the  law,  or  as  the  Government  says,  "the  combination  embodied  in  the  corporation 
unduly  leetrains  competition  by  its  TUceuary  effecl  (the  italics  is  the  emphasis  of  the 
GovemmeDt)  and  therefore  is  unlawful  reKarclleas  of  purpose."  "A  wrongful  pur- 
pose," the  Government  adds,  is  "matter  ofa^ravation."  The  ill^ality  is  statical, 
purpose  or  movement  of  any  kind  only  its  emphasis.  To  assent  to  that,  to  what 
extremes  would  we  be  led?  Ccsnpetition  consists  of  business  activities  and  ability — 
they  make  its  life;  but  there  may  be  fatalities  in  it.  Are  the  activities  to  be  encour- 
^ed  when  militant,  and  suppressed  or  regulated  when  triumphant  because  of  the 
dominance  attained?  To  such  paternalism  the  Governments  contention,  which 
regards  power  rather  than  its  use  the  determining  consideration,  seems  to  conduct, 
t'ertainly  conducts  we  may  say,  for  it  is  the  inevitable  logic  of  the  (iovernment's 
contention  that  competitiou  must  not  only  be  free,  but  that  it  must  not  be  pressed 
to  the  ascendency  of  a  competitor  for  in  ascendency  there  is  the  menace  of  monopoly. 

'"We  have  pointed  out  that  there  are  several  of  the  Government's  contentions 
which  are  difficult  to  represent  or  measure,  and,  the  one  we  ate  now  considering, 
that  is  the  power  is  "unlawful  regardless  of  purpose,"  is  another  of  them.  It  seems 
to  us  that  it  has  for  its  ultimate  principle  and  justification  that  strei^th  in  any  pro- 
ducer or  seller  is  a  menace  to  the  public  interest  and  illegal  because  Inere  is  potency 
in  it  (or  mischief.  The  repression  is  extreme  but  short  of  it  the  Government  can 
not  stop.    The  fallacy  it  conveys  is  manife.'t. '" 

And  I  digress  to  say  that  ii  thatcose  the  Supreme  Court  destroyed  even  the  theory 
of  the  Government's  Dill  in  this  case.  The  Government  was  proceeding  in  that  case  at 
the  time  the  Government  filed  its  bill  in  this  case,  and  the  theory  upon  which  it  tased 
its  bill  in  this  case  was  destroyed  within  a  montn  after  the  Government  filed  its  bill 
in  this  case. 

Then  the  committee  continues: 

"4.  It  is  also  uq^  that  the  operation  of  the  decree  with  respect  to  unrelated  com- 
modities is  a  restraint  of  trade  and  commerce  in  such  lines  and  is,  therefore,  in  con- 
flict with  the  purpose  and  intent  of  the  antitrust  laws. 

"5.  The  further  contention  is  made  that  the  enforcement  of  the  decree  works  an 
injury  to  the  public  generally  and  especially  to  producers,  growers,  and  canners  of 
fruits  and  vegetables  in  that  it  deprives  them  of  one  method  of  distribution  of  their 
products,  which  method  was  formerly  open  to  them  and  entirely  eliminates  the  de- 
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fendanta  as  one  ctasa  ol  competitors,  leavinc  only  one  other  class,  n&mely,  the  whole- 
sale grocers,  to  dominate  the  entire  field  of  distributiDn, 

"6.  It  is  also  contended  that  the  decree  with  respect  to  nnrelated  lines  is  contmy 
to  public  politry  ii  that  it  prohibits  and  restrains  the  defendants  from  eng&ging  in 
export  trade  of^the  farm  products  of  the  United  States,  and  would  also  hiader  and 
prevent  the  defendants  from  participating  in  the  or^nization  or  operation  of  Buch 
an  export  company  as  is  authorized  ny  the  Webb  Export  Trade  Act. 

"7.  Is  the  retention  of  the  provisions  of  this  decree  with  reference  to  unrelated 
commodities  contrary  to  public  policy,  ordo  such  provisions  longer  serve  any  useful 
purpose  in  view  of  the  fact  that  it  is  contended  that  the  packers  and  stockyards  act, 
1921,  enacted  by  Congress  since  the  entry  of  this  decree,  confers  upon  the  Secretary 
of  Agriculture  full  power  and  jurisdiction  to  supervise  and  regulate  the  activities  ol 
the  meat  packers  with  reference  to  the  unrelated  comroodities  mentiotied  in  the  de- 
cree, as  well  as  other  matters,  and  thus  fully  protecta  the  public  interest  therein, 

"There  are  several  other  questions  of  more  or  less  importance  raised  aid  presented 
in  the  consideration  of  this  request  for  a  modification,  which  it  is  unnecessary  to  here 

"All  of  the  queatioTia  presented  by  this  request  for  a  modification  and  at  the  hearing 
conducted  thereon  were  atrenuously  opposed  and  ably  argued  by  counsel  for  the 
wholesale  grocers." 

And  the  comnuttoe  concludes  to  the  Attorney  General  as  follows: 

"Your  committee  has  come  to  the  conclusion  that  such  grave  and  far-rearhin(; 
quwtions  which  affect  not  only  the  provisions  of  the  decree  with  respect  to  unrelated 
commodities,  but  which  also  strike  at  the  very  foundation  of  the  entire  decree  and 
are  of  such  vital  interest  to  the  public  generally  are  matters  which,  regardless  of  what 
position  the  Attorney  General  might  assume,  must  be  ultimal^ly  decided  by  th« 
court  which  entered  the  decree  before  any  modification  could  be  made,  and  as  those 
who  most  strongly  oppose  any  modification  (namely,  the  wholesale  grocere)  a«c  now 
parties  to  this  cause,  by  intervention,  which  intervention  has  been  sustained  by  the 
court  since  the  request  for  this  bearing  before  the  Attorney  General  was  granted,  it 
seems  that  the  way  is  now  open  for  those  who  ui^^  a  modification  and  who  eo  eameetiy 
contended  that  they  have  been  seriously  injured  by  this  decree  and  have  nevet 
had  their  day  in  court  to  present  sUch  questions  and  contentions  in  the  first  instance 
to  the  court  for  decision,' without  the  same  being  in  any  way  prejudged  by  the  Attorney 
General. 

"Therefore,  your  committee  feels  that  this  request  by  the  California  Cooperative 
Canneries  Co.  and  others  for  a  modification  of  this  decree  should  be  presented  in  the 
first  instance  to  the  cotirt  which  entered  this  decree  and  not  to  the  Attorney  General." 

That  is  signed  by  the  interdepartmental  committee,  January  20,  1922. 

On  February  3,  1922,  the  Senate  of  the  United  States  passed  a  resolution  which 
wrfled  upon  the  Attorney  General  to  transmit  certain  information  with  respect  to  tliie 
case  and  this  decree  to  the  Senate.  And  in  responding  to  that  resolution  the  Attorney 
General  concluded  as  follows — he  states  to  the  Senate  that  he  has  approved  the  report 
of  the  interdepartmental  committee  and  is  transmitting  a  copy  thereof.  Then  he  con- 
cludes, as  follows: 

"On  the  question  of  a  modification  of  the  consent  decree  in  the  case  of  United 
States  of  America  v.  Swift  &  Co.  and  others,  with  reference  to  imrelated  commoditiea. 
1  have  come  to  the  conclusion  that  such  grave  and  far-reaching  questions  which  affect 
not  only  the  provisions  of  the  decree  with  respect  to  unrelated  commodities,  but  which 
also  strike  at  the  very  foundation  of  the  entire  decree  and  are  of  such  vital  interest 
to  the  public  generally  are  matters  which,  regardless  of  what  position  the  Department 
of  Justice  might  assume,  must  be  ultimately  decided  by  the  court  which  entered  the 
decree  before  any  modification  could  be  made,  and  as  those  who  most  strongly  oppose 
any  modification  (namely,  the  wholesale  grocers)  are  now  parties  to  this  cause,  by 
intervention,  which  intervention  has  been  sustained  by  the  court  since  the  request 
tor  thia  hearing  before  Ute  Attorney  General  was  granted,  it  seems  that  the  way  is 
now  open  for  those  who  urged  a  modification  and  who  so  earnestly  contended  that 
they  Have  been  seriously  injured  by  this  decree  and  have  never  had  their  day  in 
court  to  present  such  questions  and  contentions  in  the  first  instance  to  the  court  for 
decision,  without  the  same  being  in  any  way  prejudged  by  the  Attorney  Gerteiat. 

"Therefore,  I  feel  that  this  request  by  the  California  Cooperative  Canneries  Co.  and 
others  for  a  modification  of  this  decree  should  be  preeentea  in  t^e  first  instance  to  the 
court  which  entered  this  decree  and  not  to  the  Attorney  General." 

Apparently  naing  the  language,  or  paraphraeing  the  language  of  the  conunittee'a 
report  to  the  Attorney  General.  We  say  that  so  far  as  the  United  States  is  concranod, 
that  was  a  public  invitation  to  the  Canneries  to  come  here  and  to  present  the  petititm, 
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and  acting  upon  tbat  invitation  or  au^eation  of  the  Attorney  General,  the  Canneries 
very  promptly  thereafter  did  presMit  its  petition,  and  it  is  now  before  your  honor, 

I  do  not  want  to  be  understood,  in  what  I  am  now  to  attempt,  in  as  bnef  a  r^sumS  aa 
poBsible,  to  present  to  the  court,  us  challen^ng  the  general  jurisdiction  of  this  court 
m  this  or  like  caseB.  I  concede— of  course,  I  must  concede— that  the  Supreme  Court 
of  the  District  of  Columbia  has  jurisdiction  to  issue  injunctions  in  proper  cases  appro- 
priately before  it,  reatrainine  tne  violation  of  the  antitrust  act.  Therefore,  that  this 
IS  a  class  of  case  which,  if  Inere  had  existed  a  controversy,  would  have  presented  a 
justifiable  matter  within  the  jurisdiction  of  this  court,  ana  of  that  I  make  no  denial. 
Of  courae,  this  court  had  jurisdiction  of  the  parties  defendant,  such  as  were  made 
parties  defendant,  because  they  entered  a  general  appearance  in  the  case,  and,  there- 
fore, upon  an  appropriate  manaatory  recordj  thia  court  could  have  entered  any  proper 
lawful  decree,  and  it  would  have  been  binding  up  the  parties. 

But  I  do  assert,  and  1  think  the  authorities  are  uniform  in  sustaining  the  assertiOD, 
that  even  though  the  court  has  ^neral  jurisdiction  of  a  case,  or  a  class  to  which  the 
case  belongs,  and  of  the  parties,  it  can  not  eiceed  its  jurisdiction;  it  has  no  power,  if 
I  may  use  that  word  not  exactly  as  a  synonym  for  the  accepted  definition — but  it  has 
no  power  to  exercise  that  jurisdiction,  unless  there  is  presented  to  it  a  mandatory 
record  for  ita  action  in  due  process  of  law,  upon  which  to  exerciae  its  juriadiction. 
And  when  I  come  here,  either  as  an  intervener,  technically  so-called,  or  as  a  friend 
of  the  court,  if  I  insy  be  permitted  by  its  grace  to  speak  in  that  capacity,  c — ' —  ■" 


that  which  it  bad  no  power  on  the  record  to  do,  it  then  becomes — altogether  aside  from 
my  motion — the  duty  of  the  court,  sui  sponte,  to  set  aside,  vacate,  and  declare  null  and 
void  and  as  of  no  effect  whatsoever  action  it  had  taken  in  the  absence  of  an  appropriate 
maiidatory  record. 

It  would  be  trite  to  Siy  that  intervention — and  I  speak  of  intervention  in  ita  proper 
sense  now — in  a  court  of  equity  is  a  matter  of  right  or  discretion.  He  who  comes  into 
our  courts  under  the  rules  and  seeks  intervention  in  a  case  in  which  he  ha^  an  especial 
interest  as  contradistinguished  from  all  the  rest  of  the  public,  has  a  right— ^d  I  em- 
phasise that  word— has  a  right  to  intervene.  And  here  is  what  our  own  court  of 
appeais  says:  lie  who  cornea  with  respect  of  a  matter  in  which  he  may  not  have  that 
Btnct  right  to  intervene,  but  which  is  a  right  which  makes  his  application  appeal  to 
the  discretionary  power  of  the  court  to  the  end  that  he  may  be  heard  in  the  matter, 
should  be  allowed  to  intervene,  in  the  proper  exercise  of  a  sound  discretion  by.the 
chanellor. 

When  the  grocers  were  before  the  court  seeking  to  intervene,  much  industry  and 
learning  were  displayed  in  presenting  to  the  court  the  authorities  on  the  right  to 
intervene,  on  the  one  hand,  and  the  limitation  of  that  right,  on  the  other— ^the  limita- 
tion on  the  right  of  intervention.  But  we  do  not  have  to  go,  if  your  honor  pleaee, 
for  an  afl-incluaive  statement  on  that  subject  outside  of  our  own  jurisdiction.  Pecu- 
liarly enough,  and  I  know  it  was  not  for  lack  of  industry,  the  very  latest  case  in  our 
court  of  appeals  was  not  cited  to  the  court  at  that  time.  That  is  the  case  of  Gaines 
V.  Clark,  not  yet  reported  in  the  court  of  appeab  reports,  but  reported  in  275  Federal, 
at  page  1018.  That  case  related  to  Senator  Clark's  operation  of  property  in  this 
so-called  Randle  Highlands,  which  your  honor  has  heard  something  of.  Gaines 
sought  to  intervene,  claiming  that  he  would  be  adversely  aSected  by  the  decree  if 
the  decree  went  one  way,  or  favorably  affected  if  it  went  another  way. 

This  court  heard  the  petition  to  intervene  and  denied  it.  Gaines  appealed  to  the 
court  of  appeals.  The  court  of  appeals  in  this  decision,  which  was  rendered  June  26, 
1921,  speaking  through  Mr.  Justice  Van  Orsdel,  summed  up,  I  think  I  am  safe  in  say- 
ing, comprehensively  practically  all  of  the  law  on  that  subject,  in  the  following  para- 
graph: 

"Wide  discretion  is  veeted  in  the  chancellor  in  permitting  or  refusing  leave  to  inter- 
vene in  a  proceeding  in  equity.  But  thia  discretion  is  not  absolute.  If  the  party 
seeking  intervention  will  not  be  lett  without  a  remedy  in  the  suit  in  which  leave  to 
intervene  is  sought,  the  granting  or  refusal  will  usually  be  deemed  discretionary  with 
the  court.  But,  if  the  party  seek^  intervention  shows  ownership  in  or  a  lien  against 
the  ree  which  is  the  subject  of  litigation,  and  he  is  without  remedy  elsewhere  to  pro- 
tect his  right,  the  court  should  not  refuse  leave  te  intervene.' ' 

Then  the  court  quotes  from  the  United  States  Trust  Cki.  v.  Chicago  Terminal  T.  R. 
Co.,  188  Fed.  292,  as  foUowa: 

"  Applications  for  leave  to  intervene  are  of  two  Mods.  In  one  the  applicant  has 
other  means  of  redress  open  to  him,  and  it  is  within  the  court's  discretion  to  refuse  to 
incumber  the  main  case  with  collateral  inq|uiriee.  In  the  other  the  applicant's  claim 
of  right  is  such  thut  he  can  never  obtain  relief  unless  it  be  granted  him  on  intervention 
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in  the  pendioK  cause.     In  this  Utter  clan  the  right  to  intervene  is  absolute,  and  the 
rejection  of  the  petition  is  a  finftl  adjudication,  and  therefore  appealable." 

That  is  the  end  of  the  quotation,  and  our  court  goes  on: 

"Tberif^t  is  absolute  where  the  int«rvensrBhowB  an  interest  in  the  subject-matta 
of  the  litintion,  and  the  refusal  to  permit  intervention  would  result  in  the  denial  of 
certain  relief." 

And  then  the  court  quotes  attain.  anfolIowH: 

'"In  such  cases  an  order  denying  leave  to  intervene  is  not  discretioDan'  with  the 
chancellor,  and  will  f;enerally  furnish  the  basis  for  an  appeal,  since  it  finally  disposes 
of  the  intervener's  claim  bv  denying  him  all  ri^t  to  relief.'" 

And  there  are  cases'cited. 

In  a  case  in  which  I  think  I  can  state  thesubetance  of.  and  will  not  read,  therefore— 
in  the  case  of  the  United  States  v.  Terminal  Railroad  Association,  of  St.  l-ouis,  and 
Others,  and  particularty  with  respect  to  the  Evans  A  Howard  Firebrick  Co..  petitioned 
for  le«ve  to  intervene,  in  the  23Gth  U.  S.  194,  cited  and  relied  upon  by  Mr.  Watkios 
when  he  was  here  seeking  intervention.  The  situation,  briefly,  so  far  as  necessary  to 
stete  it  to  your  honor,  was  this:  That  was  a  proceeding  under  the  antitrust  laws. 
It  resulted  ultimately,  after  various  upe  and  downs  of  an  almost  peculiar  character, 
in  the  entry  of  a  decree  restraining  the  terminal  railroad  from  carrying  on  certain 
bueineasee.  The  decree  in  its  terms,  in  effect,  restrained  the  terminal  railroad  from 
doing  other  than  a  certain  class  of  terminal  business,  and  particularly  rcetrained  is 
from  doin^  certain  clacees  of  huainese,  amonf;  others,  for  this  brick  company  along  it« 
lines,  which  covered  about  100  miles  within  the  State  where  it  operated.  In  the 
lower  court  those  persons  who  were  affected  hy  being  deprived  of  the  use  of  the  trans- 
portation facilities  of  the  terminal  railroad  company  by  virtue  of  the  termB  of  the  decree 
sought  to  inten'ene  after  the  decree  for  the  puipoee  of  applying  for  a  modification  of  if, 
BO  that  there  would  be  stricken  from  it,  either l>y  modification  or  hy  court's  constnie- 
tion,  that  portion  which  restrained  the  terminal  company  from  doing  the  transporta- 
tion business  which  consisted  of  carrying  the  commoditiee  tendered  it  by  the  inter- 
venors.  The  lower  court  denied  the  right  to  intervene.  The  United  States  appealed 
to  the  United  States  Supreme  Court  for  the  refusal  of  the  lower  court  to  put  into  the 
decree  certain  provisions  which,  under  the  mandate  of  the  Supreme  Court  m  a  previons 
decree,  the  United  States  claimed  it  had  a  right  to. 

The  fire-brick  company  and  other  industrial  corporations  doing  bueineSB  aSon^ 
this  terminal  railroad  which  was  found  to  have  been  violating  the  antitrust  law. 
came  into  the  Supreme  Court  of  the  United  States  and  asked  leave  to  be  heard  there 
for  the  purpose  oi  having  that  decree  modified  so  that  it  would  not  destroy  its  right 
lo  use  the  facilities  of  the  terminal  company.  And  so  the  case  is  not  different  in 
principle  from  the  case  now  at  bar.  The  United  States  opposed  the  right  of  the  inter- 
veners to  be  allowed  to  intervene.  Mr.  Justice  White,  held,  in  236  U.  S.  page  194. 
that  the  intervention  was  proper;  permitted  the  interi'ention,  and  ov^niled  a? 
unsound  and  without  merit  the  objections  of  the  Government,  and  pemutted  the 
intervention  in  effect  as  prayed  by  the  intervenors.  And  so,  if  vour  honor  please, 
that  case  is  an  authoritative  preceiient  for  the  position  that  I  take  here. 

In  the  case  of  the  Cincinnati  I.  B.  Co.  v.  Indianapoli*  Union  Railway  Co.,  279 
Federal,  356^1  will  not  stop  to  read  it,  except  to  say  to  your  honor  that  that  case  held 
there  was  not  an  inflexible  rule  against  giving  leave  to  intervene,  even  after  final  de- 
cree; intervention  may  be  permitted  after  final  decree;  and  that  a  party  to  a  contracl 
aSected  by  a  suit  has  a  ri^t  to  intervene  in  respect  of  his  contract  righte,  even  after 
final  decree.  Of  course,  I  take  it  my  friends  will  say  that  it  is  not  proper  in  this  case, 
in  view  of  the  fact  that  we  came  in,  but  not  within  a  year  after.  The  court  further  held 
in  that  case  that  where  the  decision  adversely  afiected  contract  rights  and  claiims  of 
the  int^r\'enor,  that  that  was  a  special  legal  interest  juetifving  intervention. 

Merely  for  the  purpose  of  showing  what  our  court  of  appeals  ha.^  said  with  regard 
to  what  constitute  an  interest  in  the  matter,  I  cite  to  your  honor,  and  shall  ven'  ' 
briefly  refer  to,  Weeka  v.  Heurich,  40  Appeals,  D.  C,  at  page  56,  and  also  page  64. 
Your  honor  probably  has  seen  the  Terminal  Taxicab  Garage  on  Twentieth  Street  in 
this  city.  I  think  this  case  arose  before  your  honor  came  to  our  bench,  but  in  other 
days  that  flourished  as  a  garden  where  there  was  dispensed  on  warm  night«  the  ne* 
historical  bevera^  commonly  known  as  beer,  which  was  concocted  at  Heuricft'a 
brewing  establishment.  It  was  a  resort  for  pleasure  and  for  refreshments.  With 
the  coming  on  of  the  laws  that  we  now  live  under  the  Terminal  Taxicab  Co.  sought  to 
establish  a  public  garage  there.  Under  the  laws  and  regulations  of  the  DiHtiict  of 
Columbia  it  was  requisite  to  obtain  t^e  consent  of  a  certain  number  of  reeidentJ 
within  a  prescribed  area.  The  taxicab  company  obtained  that  consent,  and  received  1 
'  '  n  to  put  its  garage  there.  Weeks  filed  a  bill  in  this  court,  saying  that  while 
thm  this  area,  regardless  of  what  others  did,  this  especially  injuKd  hispn^ 
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etty,  and  seeking  to  have  enjoined,  ae  a  holder  of  a  special  interest- i^he  subject 
matter,  the  putting  up  of  that  gai^ge.  The  history  of  the  Dietrict  of  Columbia  tails 
us  that  after  this  decision  Week  a  property  was  bonght.  This  court  dismi^ed  Week's 
ititioD,  on  the  ground  that  he  did  not  have  such  an  interest  as  would  permit  him  to 
igate.  The  court  of  appeals  reversed,  and  I  briefly  call  your  honor's  attention  to 
what  it  said : 

"It  is  urged  by  counsel  for  deteodant  that  inaamut^h  as  plaintiff  is  not  here  fepre- 
eeutin^  the  other  property  owners  within  the  prescribed  radius,  be  must  show,  as  a 
condition  for  relief,  ttat  he  will  be  damped  specially  and  irreparably  to  an  eitent 
Qot  sustained  by  the  other  property  owners  within  the  radius.  This  contention  is 
unBOund.  The  plaintiff,  in  his  individual  capacity,  is  only  required  to  show  that  he 
will  sustain  special  and  irreparable  damages,  not  sustained  by  the  general  public. 

' '  If  the  bill  is  diamiased  he  will  stand  in  the  same  relation  as'  the  other  members  of 
the  public  who  are  not  parties  plaintiff.  The  only  question  before  us  is  whether 
plaintiff  is  in  position  to  maintain  the  present  suit.  He  occupies  such  a  position, 
and  it  is  no  concern  whether  he  elects  to  join  with  other  persons  similarly  injured  or 
not.     The  title  to  the  property  is  not  in  issue." 

I  digress  here  to  say  that  before  I  take  my  seat  I  will  submit  to  your  honor,  and  I 
will  avmmit  it  earnestly,  that  in  the  situation  now  presented  to  the  court  it  may  be- 
come, and  tor  this  argument  let  me  concede  that  it  will  become,  immaterial  ae  to 
whether  or  not,  technically,  this  motion  tor  leave  to  intervene  is  granted  or  denied. 
I  contend  that,  havine  served  the  _purpose  of  bringing  directly  and  unescapahly  to 
the  court's  attention  the  excess  of  its  jurisdiction,  the  lack  of  its  power  at  the  time 
■when  upon  the  record  then  presented  the  decree  of  November  27,  1920,  was  entered, 
it  becomes  the  judicial  duty  of  your  honor,  regardlesa,  I  repeat,  of  your  fonnal  action 
upon  my  motion,  to  enter  an  order  vacatii^  that  decree.  'Then  if  there  is  hereafter 
presented,  either  in  this  same  cause  upon  the  pleadings  which  then  will  stand,  which 
will  be  merely  the  bill  and  answers,  or  in  some  independent  proceeding  |waperly 
prosecuted  by  the  Government  or  any  other  persons  who  under  the  law  have  a  right 
to  move,  8  case  where  any  decree  against  any  of  these  defendanta  may  on  a  proper 
showing  be  lawfully  entered,  let  the  parties  then,  in  that  proceeding,  or  in  these  pro- 
ceedings properly  conducted,  meet  it.  My  point  now  is  that  when  we  bring  this 
thing  to  the  attention  of  the  court  the  duty  of  the  court  is  unescapable  and  clear. 

The  Court.  Mr.  H(@in,  does  your  petition  allege  that  in  the  event  this  case  be  set 
aside  your  client  would  be  benefited? 

Mr.  HooAN.  Oh,  yes,  sir. 

The  Court.  And  do  you  claim  that  the  packers  would  not  continue  to  perform  the 
stipulation  which  they  entered  into? 

Mr.  HoGAN.  We  all^e  in  our  petition  that  if  this  decree  is  set  aside  we  shall  immedi- 
ately be  unable  to  resume  our  business  with  Armour  A  Co.  and  that  we  are  so  advised; 
that  we  have — I  do  not  know  that  we  have  alleged  it,  hut  we  have  that  agreement, 
that  we  call  not  go  ahead  and  do  this  businesB.  We  allege  in  our  petition,  and  wesei 
up  with,  perhaps,  too  great  a  wealth  of  detail,  the  remarkable  distributing  facilities 
which  the  packers  have,  which  are  now  limited  to  meats,  which  we  say — of  course 
that  may  be  a  fact  which  the  court  might  at  some  time  look  into  in  eome  other  jiro- 
ceediogs — that  no  one  else  has.  We  allege  that  we  were  enabled  by  those  distributing 
facilities  which  this  contract  gave  us,  to  the  extent  of  over  one-half  of  our  annual 
pack,  to  reach  the  marts  of  trade  in  this  country,  which  are  now  closed  to  us.  And 
we  say  you  will  do  that  if  you  will  open  it. 

Id  the  case  of  Armour  ii.  Fleming,  1  Appeals,  D.  C,  I  read  from  page  533.  The 
applicabihty  of  it  your  honor  will  quickly  see.     The  court  of  appeals  said  this: 

"  It  is  greatly  to  be  regretted  that,  afterall  the  time  and  labor  that  has  been  expended 
in  this  case,  and  tbs-mflss  of  testimony  that  has  been  taken,  the  court,  as  a  court  of 
equity,  notwithstanding  the  express  desire  of  both  parties  for  a  final  adjudication  of 
their  entire  controversy  in  this  suit,  should  feel  itself  constrained  to  decline  to  exercise 
jurisdiction.  But  consent  can  not  givo  jurisdiction,  and  the  allegation  of  fraud  and 
coUuaion  in  the  bill,  uusuatained  by  proof,  can  not  give  jurisdiction." 

Let  me  stop  there — although  I  dislike  to  stop  while  reading — and  call  attention  to 
the  limitations  in  this  decree,  which  does  not  go  further  than  to  say  that  it  appears 
from  the  allegations  of  the  petition  that  the  plaintiff  is  entitled  to  relief,  without  more, 
overlooking  entirely  the  fact  that  at  that  very  moment  that  entitlement  was  destroyed 
by  the  uncontro verted,  unanswered,  undisproved  denials  of  the  answer.  And  in  this 
case  of  Armour  v.  Fleming  the  bill  showed  jurisdiction,  just  as  I  may  concede  for  the 
purpose  of  the  hearings  here,  the  bill  in  the  instant  case  showed  jurisdiction  and 
showed  the  right  to  exercise  the  power  conferred  by  law,  if  there  had  been  no  more 
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&nd  it  the?  had  been  either  denial — which  is  tantamount  to  adminion — admiwiDB 
or  proof.    (Continuing  reading!::) 

''Tlut  consent  can  not  give  jurisdiction,  and  the  allegation  of  fraud  and  collueioD  io 
the  biU,  unBuatained  by  proof,  can  not  give  juried ic tion ;  and  the  maxim  invoke]  by 
the  appellant,  that  when  equity  hae  acquired  juriBdiction  of  a  oause  upon  equitaht 
BfoundB,  it  will  proceed  to  administer  complete  reiipf,  even  though  the  relief  Bhould 
he  such  as  would  properly  come  from  a  court  of  common  law,  ia  not  applicable  to  thii 
case.  A  court  of  equity  does  not  acouirejnriadiction  by  the  alle^ticn  of  an  equitable 
ground  of  relief  in  a  liill  of  complaint.  If  it  did,  it  would  be  in  the  power  of  any 
plaintiff  to  close  permanently  the  doors  of  all  the  courta  of  common  law.  It  would 
not  require  even  as  much  as  consent  of  parties  to  give  juriBdiction.  AlleeatitKis  ukl 
proof  both  are  required  for  that  purpoae,  and  when  the  proof  fails  ^e  juriadiclion  faib. 
<t  ia  onl)^  when  a  party  shows  himself  entitled  to  some  part  at  least  of  the  equitatlp 
relief  which  he  seeks  that  a  court  of  equity  will  proceed  to  administer  conrnxm  la« 
relief  also." 

In  United  States  v.  Walker,  acase  which  went  up  to  this  jurisdictioD  and  is  reported 
in  IDS  U.  S.  238,  the  facts  as  I  rec:aU  them — and,  your  Honor,  as  you  have  occasJaD 
to  refer  to  any  of  these  authorities  will  probably  read  them  yourself — were  these 
Let  me  say  that  the  proceedings  were  in  the  probate  court — at  that  time  called  the 
orphans'  court  of  the  District  of  Columbia.  There  was  not  any  question  at  all  but  thit 
the  probate  court  had  jurisdiction  toadminiBtortho  estate  of  the  deceased.  There  ■»» 
not  any  queetion  of  doubt  at  all  but  that  that  same  court  had  power  to  remove  execu- 
tors or  adminiatratoiB  upon  a  proper  showing,  and  to  appoint  administrators  de  boaU 
non.  In  this  Walker  case  a  showii^  was  made  to  the  court,  in  appropriate  proceed- 
ings, that  the  administrator  had  been  guilty  of  conduct  warranting  his  removal  from 
office,  and  he  was  removed.  There  the  court  undoubtedly  had  jurisdictioa  in  that 
class  of  cases,  and  undoubtedly  had  jurisdiction  for  this  purpose. 

The  court  thereupon  appointed  an  administrator  de  bonis  non,  and  ordered  the 
removed  administrator  to  turn  over  to  the  administiator  de  bonis  non  afisets  in  the 
hands  of  tho  administrator,  Bpecifically  a  certain  sum  of  money  which  had  been 
collected  by  the  administrator  prior  to  remoi'al  from  the  United  Slat«s,  as  a  result  of 
a  prosecution  by  him,  reoresenting  his  decedent's  estate,  of  a  claim  against  the  Unitfd 
States.  The  removed  administrator  failed  t«  make  that  return,  and  a  suit  was  bioi^l 
in  this  court^t  is  the  United  States  ex  rel  administrator  de  bonis  non — to  reco^fr 
that  money.  The  defense  was^I  quote  it  substantially  and  not  technically — th« 
lack  of  power  of  the  probate  court  to  make  that  order,  and  tbere  was  a  demurrer  to  the 
plea  to  that  effect.  The  demurrer  was  sustained,  and  the  case  eventually  reached  tht 
United  Stales  Supreme  Court. 

The  Supreme  Court  held  that  undoubtedlv  the  probate  court  had  power  to  do  the 
things  which  1  have  said  it  did,  up  to  a  certain  point;  that  it  exceeded  its  juriadi'^tioD 
when  it  ordered  the  removed  administrator  to  turn  over  to  the  administrator  de  bonij 
non  the  administered  assets,  that  it  was  limited  to  nonadministered  assets;  that  when 
that  claim  was  reduced  to  money  in  hand  thit  bcrame  an  administered  aaB(>t  and  ii 
was  beyond  the  power  and  in  excess  of  the  jurisdiction  of  the  court  to  pass  an  order, 
and  it  was  subject  to  that  attack,  even  coUateraiiy. 

I  cite  that  case  to  show  your  honor  that  it  is  not  a  question  of  whether  the  court 
had  that  plenary,  general  jurisdiction  in  this  class  of  cases.  The  court  can  not  exceed 
its  power  because  it  has  a  general  jurisdiction. 

Now,.  I  do  not  know  whether  this  is  an  analogy  or  not;  but  let  us  see  whether  it  if, 
just  to  teat,  by  wav  of  illustration. 

If  in  this  court  John  Jones  were  indicted  by  a  grand  jury's  presentment  properly 
brought  into  court,  of  murder  in  the  first  doi^e,  and  if  the  record  showed  an  indirt- 
■nent  and  arraignment  and  the  plea  of  not  guilty,  but  a  statement  of  Jones  that  deepite 
his  plea  of  not  guilty,  not  desirinz  to  put  himself  in  opposition  to  the  Government- 
he  liked  the  district  attorney  and  he  wanlod  him  to  make  a  good  record — he  was  not 
going  to  interfere  with — well,  I  will  not  say  with  the  ixilitical  ambitions  of  anybody, 
but  he  was  not  going  to  oppose  the  Government,  and  tnerefore,  Respite  the  plea  of  nut 

Kitty  on  the  record,  he  would  submit  to  sentence.  Would  the  judgment  of  this  court 
other  than  void?  Concededly  the  court  has  jurisdiction  over  the  offense  of  murder 
in  tie  firat  dearee  committed  in  tlie  District  of  Columbia,  concededly  the  court  has 
jurisdiction  of  the  person,  but  could  it  on  that  mandatory'  record  have  entered  that 
which  would  Iiave  constituted  anything  other  than  a  void  decree? 

There  might  be  a  distinction  between  those  two  cases,  and  I  shall  await  my  hien'ts' 
bringing  it  forward.  If  I  am  right  in  my  law-achooL  understanding  of  the  necessity 
of  having  as  a  foundation  for  a  judgment  at  law  or  a  decree  in  eauity  that  thing 
which  the  books  call  a  mandatory  record,  and  that  without  it  the  judgment  ia  utterly 
invalid,  then  there  can  be  no  answer  to  t)iat  analogy. 
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We  might  take  a  more  tar-fetohecl  illustration,  where  the  court  direcl«d  its  clerk  to 
enter  a  judgment  of  guilty  of  murder  in  the  first  degree  and  a  sentence  thereon  from 
one  who  had  not  been  indicted  at  all  or  trie<l,  and  then  set  up  as  a  defense  to  that 
action  that  no  one  can  question  the  invalidity — except  the  one  attempting  to  defend 
it  at  the  time — of  the  statement  that  the  court  had  jurisdiction  in  that  clase  of  cases. 

The  Court.  Suppose.  Mr.  Hogan,  that  a  bill  had  been  filed  by  .\  against  B  for 
apecific  performance  of  a  contract,  and  Tl  filed  an  answer  denyit^  all  the  aJlegatioos 
of  the  bill,  and  then  came  into  court  and  said,  "I  consent  to  a  decree  tor  apecific 
performance''? 

Mr.  IIooAN.  I  do  not  think  there  in  any  record  there  iipon  which  that  could  be 

Sedicaled.  I  think  you  would  have  to  have  an  admission  of  the  facto  or  you  would 
ive  to  have  a  default — which  is  tantamount  to  admiseion — or  some  proof.  In  other 
words.  I  do  not  believe  that  the  courts  ought  to  be  used  for  that  sort  of  purpoBe.  If 
they  have  contracts  to  make  or  arrangementa  to  make  between  themselves,  they  have 
no  right  to  come  in  and  use  a  court  to  jnvo  it  a  judicial  sanction.  And  I  say  that  is 
so,  may  it  please  your  hono*,  it  that  action  of  B  affects  vitally  other  persouB,  as  in  thia 
case  it  is  shown  to  do,  I  do  not  think  courts  are  usable  for  that  purpose.  I  do  not 
think  that  is  what  was  meant  triien  the  Constitution  of  the  United  States  provided  for 
the  setting  up  of  judicial  tribunals  to  hear  and  determine  causes  or  controveTsies. 

Now,  if  your  honor  please,  I  am  going  to  close  with  reference  to  two  cases  onlv.  One 
is  In  re  Columbia  Real  Estate  Co.,  101  Federal,  965 — and  let  me  digress  from  that  case 
to  answer  your  honor's  thought  by  saying,  in  connection  with  that  consent  which  wae 
stijiulated  by  both  parties  and  incorporated  in  the  decree,  that  that  was  not  an  adjudi- 
cation of  the  fundamental,  underlying  facta  upon  which  the  decree  would  have  to  be 
bawd,  and  would  emphasi^te  my  answer. 

The  Court.  That  would  seem  to  me  to  make  a  very  strong  distinction, 

Mr.  HoQAN.  But  here  you  have  got  something  more.  As  I  said  in  the  b^^niug, 
had  we  stepped  on  the  bill  and  answer,  I  made  my  contention.  But  we  did  not;  w* 
did  not  have  to  stop  there.  We  are  beyond  that  and  beyond  that  thing  which  I  say 
now  is — using  your  honor's  language — a  strong  distinction.  We  had  a  stipulation 
which  took  away  from  the  court  the  power  to  do  the  thing  which  in  this  instance 
depended  upon  statutory  autJiority.  It  was  a  remarkable  stipuiatton.  It  was  a 
decree  that,  I  venture  to  aay,  is  without  any  analogy  in  judicial  history.  The  stipula- 
tion and  the  decree  gave  to  the  defendants  a  clean  bill  of  health  as  being  non-law 
violators,  as  aeaerting,  and  it  being  stipulated  that  they  would  have  a  right  to  continue 
to  a»ert,  their  lily- whiteness,  hut  it  further  provided  that  the  court  should  solemnly 
aay  there  should  not  be  an  adjudication:  "You  do  not  admit  the  nece^ary  fact,  and 
we  do  not  adjudicate  the  essential  prerequisite," 

In  that  Columbia  Real  Estate  Co.  case  there  was  an  adjudication  in  bankruptcy. 
Thereafter  a  petitioner  sought  to  intervene,  claiming  to  be  a  creditor  and  seeking  to 
liave  the  adjudication  set  aside  for  want  of  jurisdiction  of  the  court  upon  the- record 
att  it  had  been  presented.  The  court  found  that  the  petitioner  was  not  a  creditor  of 
the  bankrupt  and  was  not  entitled  to  intervene  in  the  proceedings,  but^ieverthelees 
because  it  raised  the  question  of  the  exceeding  of  the  jurisdiction,  permitted  the 
petitioner  to  be  heard,  pwrnitled  a  Strang  to  ttte  record  to  be  heard,  because,  said 
the  court,  "Want  of  jurisdiction  ia  a  gueation  that  the  court  should  consider  whenever 
and  however  raised,  even  if  the  parties  forbear  to  make  it,  but  consent  that  the  case 
may  be  considered  on  its  merits." 

That  thread  runs  all  through  the  decision.  Your  honor  has.  perhape,  read  it  in 
dozens  of  came.  I  have  excerpts  from  just  a  few.  The  United  States  Supreme 
Court,  for  instance,  in  Wetmore  v.  Rymer,  169  U.  S.  120.  said: 

"But  •  •  •  the  trial  court  is  not  bound  by  the  pleadings  of  the  partiea,  but 
may,  of  its  own  motion,  it  led  to  believe  that  its  jurisdictbn  is  not  properly  invoked, 
inquire  into  the  facts  as  they  really  eiist." 

WSo  here  we  have  brought  to  the  attention  of  the  court  theee  facts  as  they  really 
exist,  and  we  say  the  court's  duty  necessarily  follows  from  the  presentation  of  thoee 

In  Met«alf  u.  City  of  Watartown.  120  U.  S.  587,  the  Supreme  Court  said; 

"We  are  not,  however,  at  liberty  to  eipreea  any  opinion  upon  the  question  of  limi- 
tation, if  the  court,  whose  judgmenthas  been  brought  here  for  review,  does  not  appew 
from  the  record,  t<>  have  had  jurisdiction  of  the  case.  And  whether  that  court  had  or 
had  not  jurisdiction  is  a  question  which  we  must  examine  and  determine,  even  if  the 
parties  forbear  to  make  it  or  consent  that  the  case  be  considered  upon  its  merits." 

In  Hartc«  v.  Memory,  llfi  IT.  S.  588,  the  court  said  that  it  the  court  has  been  im- 
posed upon  to  exercise  that  which  is  in  excess  of  its  jurisdiction,  when  that  result 
appeus  to  the  court,  the  court's  duty  is  to  vacate  the  judgment  of  the  court,  which, 
were  it  not  for  the  imposition,  it  would  not  have  enterad. 
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I  Mid  Boine  time  ifio  in  this  KncumeDt^-which  haa  proceeded  further  titan  I  had 
intended — that  wh»t  the  court'e  action  in  this  matter  should  be  is — and  I  of  course 
respectfully  submit  it — obvious  and  plain,  now  that  the  facte  have  been  brought  to  its 
attention,  irrespective  of  the  court's  judicial  action  upon  my  motion.  In  support  ol 
that  I  want  to  (»11  your  honor 'satt^ntion  to  the  case  oiKreiderv-  Cole,  149  Fed.  atM7. 
That  case  was  in  the  Circuit  Court  of  Appeals  for  the  Third  Circuit,  and  was  heard 
before  Dallas,  Gray,  and  BufiinKton.  Circuit  JudRe  Gray  writing  the  opinion.  It  wae 
a  case  where  the  queation  of  the  court'e  jurisdiction  or  power  in  the  premieee  was 
raised  by  an  int«rvenor.  The  facts  were  theee— and  I  state  them  substantially, 
subject  to  correction.    I  am  sure  all  the  fuentlemen  know  the  caee. 

A  trust  company  in  Penneylvania  and  a  suburban  street-railway  company,  operating 
altogether  in  Penneylvania.  the  former  havin);  in  some  way  financed  the  latter,  were 
deeirous  of  having  the  railroad  company  put  in  the  hands  of  a  receiver.  They  wanted 
a  Federal  receiver.  There  was  no  RTOund  known  to  these  parties  who  were  deeiroua 
of  brfnginR  about  this  result  for  the  jurisdiction  of  the  Federal  court.  When  the  case 
started,  however,  that  was  not  apparent.  A  man  named. Cole,  a  citizen  oC  the  State 
of  New  Jersey,  filed  in  the  Federal  court  in  the  State  of  Pennsylvania  a  bill.  He  set 
up  as  his  riRht  to  file  that  hill  his  ownership  of  bonds  secured  by  mortca«c6  issued  by  the 
Pniladelphia  &  Baetem  Bailroad  Co.,  the  default  in  the  payment  of  interest  thereon, 
the  requirement  tor  the  protection  of  creditors,  and  his  reaideace  in  the  State  of  New 
jersey,  and  the  railroad's  residence  in  the  State  of  Pennsylvania,  as  giving  that  diver- 
(dty  of  citizeiuhip  which  would  make  it  appropriate  for  the  Federal  court  in  Pennsyl- 
vania to  act  upon  the  bill . 

The  railway  company  immediately  answered,  admitting  the  allegations  of  the  bill 
and  consenting  to  the  granting  of  the  relief  there  prayed.  The  trust  company  was 
appointed  receiver.  It  took  over  the  administration  of  the  affairs  of  the  street-railway 
company.  Later  on  Kreider  came  into  court,  and  he  alleged  that  the  owneiship  by 
Cole,  a  resident  of  New  JerBey,  of  bonds  which  gave  him  a  right  to  nmve  was  merely 
colorable  collusion.     The  court  granted  a  commission  to  ascertain  the  facta  on  that 


While  these  hcts  were  beir^  looked  into,  a  citizen  of  the  State  of  Wisconsiii  and  ■ 
citizen  of  the  St&I<i  of  Ohio  severally  filed  petitions  for  leave  to  intervene,  setting 
forth  that  they  were  creditors  of  this  railway  company  and  owners  of  its  bonds,  that 
thev  were  nonresidents  of  the  State  of  Pennsylvania,  and  they  adopted  the  aU^ations 
of  the  bill  and  asked  that  the  court  continue  to  exercise  its  jurisdiction  over  the  caee, 
to  the  end  that  this  administration  of  the  railroad's  affairs  might  be  had  through  the 
Federal  court  proceedinge. 

Upon  the  coming  in  of  the  report  of  the  commisaion  with  respect  to  Cole's  rieht— 
which  1  will  admit  tor  the  present,  until  we  get  to  the  court  of  appeals— the  difltricl 
court  held  that  Cole  was  shown  to  have  been  the  owner  of.the  bonds,  that  while  it  was 
true  that  Cole  had  received  those  bonds  in  order  to  enable  him  to  bring  thia  suit 
there  were  no  strings  attached  to  the  conveyance  of  the  bonds,  that  he  was  under  no 
obligation  to  return  them,  that  they  were  given  to  him,  that  they  were  his,  and  he 
was  a  property  owner  in  respect  of  them,  and  therefore  he  had  a  right  to  bring  this 
Buit,  and  quoted  the  language  of  certain  cases  in  the  Supreme  Court  to  the  effect 
that  the  mere  fact  that  the  ownership  had  been  acquired  in  order  to  give  one  a  right 
to  go  into  a  Federal  court  would  not  deprive  that  court  of  the  right  to  exercise 
jurisdiction. 

Appeal  was  taken  by  Kreider  to  the  circuit  court  of  appeals,  and  the  circuit  court 
of  appeals  reversed  it.  It  set  out  at  lenirth  the  testimony  of  Cole  himself,  and  then 
that  the  situation,  an  interesting  one,  although  perhapg  not  important  enough  to 
recit?  at  length— wa^  thi"?:  That  the  attorneys  for  the  railroad  company  and  the  trust 
company,  d'siirinif  to  bring  about  thit  situation,  had  gone  over  to  a  correspondent 
attorney's  office  in  the  city  of  Camden,  just  acrora  the  river  from  Philadelphia,  and 
had  given  two  bond?  to  a  22-^ear  old  stenographer  named  Cole  in  that  office,  and 
said,  "TTiese  are  yours.  We  give  them  to  you  m  con'ri.deration  of  your  signing  this 
bill.  You  do  not  have  to  return  them.  "They  are  yours.  They  put  you  in  position 
to  state  that  ynu  own  them,  and  they  put  you  in  a  position  to  sign  this  hill,  and  ulti- 
mately if  there  is  any  value  in  these  Donds  the  value  comes  to  you."  The  circuit 
court  of  appeals  said  that  that  was  triflin?  with  the  court'e  jurisdiction,  and  that  that 
was  a  diffi'ent  lU'^ition  from  a  case  where  one  mi((ht  acquire  property  for  the  pur- 
pose of  getting  the  right  to  intervene,  and  that  this  was  a  purely  collusive  transaction, 
and  the  court  would  be  closing  its  eyes  to  tiie  facts  if  it  did  not  penetrate  the  veil. 
And  the  court  held  that,  irrespective  of  the  question  of  technicai  intervention,  when 
Kreider  brought  the  real  situation  to  the  attention  of  the  court  it  was  duty  of  the 
court  eui  sponii  to  act  and  to  vacate  the  decree  appointing  the  receiver.  And  the 
court  held  further,  following  a  long  line  of  decisions  in  that  r^ard,  that  those  Wis- 
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conain  and  Ohio  iDtervenon  could  not  be  penDitt«d  to  intervene,  because  the  juiia- 
dictioa  of  the  court  depended  on  the  situation  as  it  existed  originally,  and  it  could 
not  be  bolstered  up  or  eatabliahed  by  intervenora  afterward  coming  in,  even  though 
they  might  originall);  have  had  the  right  to  institute  the  case. 

Now,  there  wae  a  claes  of  casee,  of  course,  in  which  the  court  would  have  had  genera] 
juriedictiOQ.  The  Attorney  General  well  aaid.  if  your  honor  please,  in  his  report  to 
the  Senate,  that  grave  and  far-reaching  questions  are  iovolved  in  theee  proceedings. 
At  praeent  the  multitude  of  facts  and  economic  qu^ions  as  to  whether  or  not  public 
policy,  generaDy  speaking,  and  the  policy  of  the  law  as  it  is  set  forth  in  the  variouB 
antitrUBt  acts  require  or  are  beat  to  be  served  by  an  injunction  against  the  packers  in 
respect  of  any  of  the  things  complained  of  in  the  bill  that  was  originally  filed  in  this 
case— «t  present,  I  repeat,  those  are  not  before  the  court.  They  are  entirely  beside 
the  purpose  here.  The  one  thing  before  the  court — it  may  be  there  are  two  things 
before  the-court,  but  primarily  the  thing  which  really,  strictly  spe^ng,  is  before  the 
court  is  simply  whether  or  not  your  honor  will  grant  the  motion  of  the  cannery  for 
leave  to  intervene,  to  the  end  that  it  may  move  then  for  the  vacation  or  a  modifica- 
tion of  the  consent  decree.  Therefore  it  may  be  said,  altogether  aside  from  any 
economic  considerations,  or  altogether  aside  from  whether  we  are  right  or  wroi^  in  our 
contention  that  a  decree  ae  to  the  unrelated  commodities  never  ought  to  be  entered 
in  a  case  of  this  kind — aside  from  that,  the  secondary  thi^  which  is  here  before  your 
honor  this  morning,  which  your  honor  may  make  the  imiaaiy  thing,  is  the  showing 
that  the  decree  when  it  was  entered  was  invalid,  that  there  lano record  upon  which 
it  can  be  founded,  that  notbiog  has  occurred  or  can  occur  to  f^ve  it  validity,  and  that 
it  ought,  now  that  the  court  has  had  presented  to  it  the  situation,  to  be  vacated  by  the 
order  of  the  court. 

Abqotibnt  of  Mr.  Heruan  J.  Galloway  on  Behalf  of  the  Untted  States. 

Mr.  Galloway.  If  the  court  please,  I  was  somewhat  at  a  loss  to  know  just  what  the 
issue  was  here  which  we  were  supposed  to  diacusa  this  morning  when  we  digressed,  or 
rather  when  Mr.  Hogan  digreased,  to  such  an  extent  upon  the  juriadiction  oi  the  court 
or  the  power  of  the  court  to  exercise  the  authority  which  it  has  in  thia  case.  But 
Mr.  Hogan  has  somewhat  clariGed  the  issue,  I  may  say,  in  accordance  with  the  views 
■which  I  had,  when  he  said  that  the  only  issue  now  before  the  court  is  the  right  of  the 
(California  Cooperative  Canneries  to  intervene.  That  rwht,  if  the  court  please,  we 
believe  is  a  question  of  whether  they  have  a  legal  right.  Is  there  any  right  in  the  law 
for  these  proposed  interveners  to  come  in  here,  in  view  of  the  interests  which  they 
allege? 

We  bad  thia  aame  question  discussed,  as  Mr.  Hogan  has  said,  when  the  Wholesale 
Grocers  asked  leave  to  intervene,  and  the  Government  at  that  time  look  the  position 
that  they  had  no  right  to  intervene.  -  We  uiged  that  as  strenuously  as  we  could,  we 
filed  briefe  upon  the  question,  and  the  court  disagreed  with  our  contentions.  So  with 
all  due  deference  to  the  court's  opinion,  I  do  not  feel  inclined  at  this  time  to  reargue 
that  matter  or  to  recite  the  authorities  which  we  collected  in  those  briefs  which  are 
now  on  file  in  this  court  in  that  connection. 

The  Court.  Unless  you  wish  to  show  that  there  is  some  difierence  in  principle,  Mr, 
Galloway,  I  shall  follow  the  ruling  of  Mr.  Justice  Stafford. 

Mr.  Galloway.  I  expect  to  follow  that  out,  your  honor,  in  just  a  moment.  How- 
ever, in  order  to  make  the  point  which  the  court  has  now  suggested,  I  do  wish  to 
recount  the  theory  upon,  which  we  contended  that  the  Whol^ale  Grocers  had  no 
rieht  to  intervene.  Our  position  there  was  that  this  is  an  antitrust  suit.  It  is  a  suit 
which  is  brought  under  tne  law  authorizing  the  Attorney  General,  through  the  dis- 
trict attorney,  to  bring  it  representing  the  public.  The  Sherman  law  is  specific  on 
that.    It  provides: 

"That  the  several  circuit  courts  of  the  United  States  are  hereby  invested  with 
jurisdiction  to  prevent  and  restrain  violations  of  this  act,  and  it  shall  be  the  duty  of 
the  several  district  attorneys  of  the  United  States  in  their  respective  districts,  under 
the  direction  of  the  Attorney  General,  to  institute  proceedings  in  equity  to  prevent 
and  restrain  such  violations.  Such  proceedings  may  be  by  way  of  petition,  setting 
forth  the  case  and  praying  that  such  violations  shall  be  enjoined  and  otherwise  pro- 
hibited." 

That  is  the  nature  of  the  proceeding  here. 

The  Court.  Mr.  Galloway,  I  consider  that  the  action  of  Mr.  Justice  Stafford  is  the 
law  of  thie  case,  so,  unless  there  is  something  which  you  wish  to  argue  which  distin- 
guishes this  from  the  former  action,  I  hardly  think  it  is  necessary  to  go  into  it. 

Mr.  Galloway.  I  do  wish  to  state  our  objection,  if  the  court  please,  with  reference 
to  this  one  point,  that  the  interest  of  the  California  Cooperative  Canneries  here  is  the 
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int«reet  of  one  class  of  tile  public,  juat  the  some  aa  the  interest  of  the  WhoIe^eGruc«ra 
was,  and  that  the  Attorney  Goneml  in  this  cause  repreeenta  the  public  :~'     '"    " ' 
le[»eeentH  it  as  provided  by  the  st&tute,  and  that  uiey  have  no  right  t 
thifi  court  and  asK  to  intervene  to  represent  their  own  interests. 

The  interest  which  they  allege  in  this  jKtition  for  leave  to  intervene  is  twoIoH. 
baaed  upon  a  (Kintract.  The  contract  proyides  for  the  purchase  by  Armour  &  ('«.  <d 
their  requirements  in  caoned  fruits.  It  provides  for  no  specific  amount,  for  no  Btaini 
price,  the  price  to  be  determined  according  to  quotations  which  may  subaequentlv 
oe  ascertained.  And  there  is  a  serious  question  upon  that  alone,  as  to  whetlier  this  ia 
a  valid  contract.  However,  I  rely  not  upon  that  question  but  upon  the  copy  of  ihe 
contract,  which  saya  that— 

"If  either  party  hereto  finds  itself  unable  to  perform  any  of  the  ohligatione  of  thie 
contract  by  reason  of  fires,  strikes,  or  other  causes  beyond  its  control,  the  perfonnance 
of  the  contract  in  such  respect  is  to  be  Buspended  until  a  reasonable  oppgrtunily  is 
afforded  to  remove  the  cause  of  such  suspension,  and  in  case  govemmentBl  actiia 
materially  interferes  with  the  performance  of  this  contract  by  second  party,  then 
and  in  that  case,  it  shall  have  the  right  to  cancel  and  terminate  this  agreement  bv 
giving  60  days'  written  notice  to  first  party  of  its  intention  so  to  do," 

In  other  words,  in  the  event  of  just  such  an  action  as  has  occurred  here.  Armour  t 
Co.  has  a  right  to  set  aside  and  cancel  this  contract.  Therefore  I  say  to  your  honir 
that  the  only  rights  which  the  California  Cooperalive  Canneries  have  here  are  the 
rights  which  they  have  as  a  class  or  as  members  of  a  class  of  the  public  who  have  be«n 
using  the  distributing  facilities  of  the  meat  packers  in  distributine  their  produi-te. 
That  right  is  to  he  reprei^enled  by  the  Attorney  Genetal  ot  the  United  States,  as  a 


expressed  in  the  statute;  they  have  no  right  to  intervene  here  and  come  ia  and  attempt 
to  represent  themselves  in  this  action. 

The  petition  asks  two  things  here:  First,  the  setting  aside  ot  the  decree  in  itt 
entirety;  and,  secondly,  the  modification  of  the  decree  so  as  to  permit  the  meat 
packers  to  handle  the  unrelated  commodities. 

The  modification,  which  is  the  second  point  that  I  have  mentioned,  depends 
largely  upon  a  technical  question,  which  in  turn  involves  a  question  of  fiaci.  They 
do  not  seek  to  raise  that  now.  That  is  not  an  issue  here.  The  only  right  is  their  rigin 
to  intervene,  so  far  as  that  is  concerned. 

The  other  question,  (he  right  to  eet  aside  the  decree  entirely,  turns,  as  I  see  it. 
upon  a  question  of  law.    They  do  ^  into  and  aigue  that. 

But  my  contention,  Your  Honor,  IS  that  both  of  those  questions  depend  Upon  vhether 
or  not  they  have  any  right  to  come  into  this  court  and  raise  such  oueetions.  Their 
right  and  inlereet,  as  I  nave  said,  depends  upon  the  interest  which  they  all^e  in 
their  petition,  eliminating  the  contract,  whtcn  1  feet  is  eliminated  by  the  quota- 
tions from  the  contract  itself.  Their  right  is  simply  the  right  ol  a  class  of  the  public 
to  come  in  and  intervene.  . 

I  wish  also  to  call  the  court's  attention  to  the  ponibilities  of  such  an  intervention  is 
this.  If  the  intervention  ia  allowed  sjid  they  are  permitted  to  come  in  her& — this  if 
a  consent  decree — there  can  be  no  modification  of  the  decree  without  the  consent  <d 
all  of  the  parties,  the  original  parties  to  the  decree.  They  have  not  as  yet  cooBenl^Kl. 
That  is  a  question  of  law,  I  presume,  whether  the  court  has  any  power  to  modify  it 
without  such  consent.  If  we  should  go  into  the  economic  question  and  the  queBbons 
of  &ict  we  would  be  driven  into  a  long  and  tedious  trial.  We  would  have  practically 
a  retrial  of  the  packers'  case.  The  proposed  intervejior  here  would  wish  to  take  the 
testimony  of  the  California  Fruit  Growers;  perhaps  of  the  rice  growers  in  Louisiana: 
perhaps  of  the  pea  packers  and  pea  growers  in  Wisconsin-  and  perhaps  of  the  Maine 
sardine  packers  in  Maine.  So  the  entire  four  comers  of  the  United  Stetes  would  be 
covered.  1  say  this  because  of  the  fact  that  I  know  and  have  had  an  indication  of 
the  position  of  some  of  the  partiee  upon  this  question. 

In  addition  to  that,  the  Wholesale  Grocers  tkere  claim  a  membership  in  every  State 
of  the  Union,  and  I  assume  that  any  of  those  members  would  be  willing  witneeon 
for  such  an  anociation.  So  you  can  see  the  tamifications  of  this.  You  can  see  the 
possibility  of  being  engaged  in  a  long,  tedious,  and  tiresome  trial,  the  end  of  which 
would  be:  Can  there  be  any  modification  ot  this  decree  without  the  consent  of  the 
parties? 

That  is  the  law  question,  that  is  the  question  which  we  have  to  decide  ultimately. 
Therefore  I  say  that  the  question  is  not  upon  these  economic  questions,  not  upon  lie 
question  of  the  jurisdiction  of  the  court,  hut  have  thev  a  right  to  intervene? 

Now,  they  have  dtod  some  casea  here  which,  they  claim,  show  the  right  of  the  par- 
ties here  to  intervene.  They  have  dted,  for  instance,  the  case  of  the  United  Stale 
v.  St.  Louis  Terminal  Railroad  Association.  That  esse  was  discussed  in  the  petititoi 
of  the  Wholesale  Grocera  for  leave  to  intervene.    While  on  the  decitdon  in  that  c»eb 
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it  might  be  coatended  that  it  ie  an  authority  for  a  right  to  intervene  in  aiich  a  case  as 
this,  at  the  saine  time  an  examination  of  tnat  case  and  the  caee  which  immediately 
follows  it  shows  that  it  is  no  such  authority.  I  wish  to  read  what  I  said  in  my  bri^ 
in  that  connection  upon  that  case: 

"A  full. investigation  of  the  record  in  that  case  will  ehow  this,  that  the  suit  was 
brought  in  the  first  instance  by  the  United  States  for  an  injunction,  and  an  injunction 
was  granted.  Before  that  the  circuit  court  of  appeals,  or.  a  court  composed  of  the 
circuit  judges  who  were  hearing  it.  had  a  division  of  opinion  as  to  the  caee.  They  re- 
ferred the  case,  on  a  certificateof  division,  te  the  Supreme  Court  of  the  United  States. 
The  Supreme  Court  remanded  the  case,  with  the  request  that  it  be  disposed  of  in 
accordance  with  the  law.  The  lower  court  dismissed  the  case,  because  uie  division 
still  existed. 

Be  then  went  to  the  Supreme  Court  of  the  United  States  on  the  dismissal,, 
and  they  seat  it  back  to  the  lower  court  with  a  mandate  as  te  the  decree.  The  decree 
was  ent«red,  and  after  the  decree  was  entered  the  Government  was  disatiafied  wi^  it 
and  prayed  an  appeal. 

"Before  that  the  terminal  association  had  £led  a  petition  for  modification,  and  after 
the  appeal  these  interv^iors  asked  leave  to  file  and  asked  that  the  same  modification 
be  made  whidi  the  defendants  had  requested.  In  that  status  the  court  permitted  the 
filing  of  the  petition. 

"The  case  then  went  to  the  upper  court.     While  it  was  pending  there  the  iuter- 
venore  filed  a  petition  for  intervention  there,  and  the  court,  m  the  main  decision,  de- 
cided the  queation  ot  the  intervention  in  the  Supreme  Coiirt  and  in  the  lower  court." 
And  I  may  say,  by  way  of  digreasion,  if  the  court  please,  that  the  petition  in  that 
case  shows  that  they  asked  one  of  two  thing*— that  they  be  permitted  to  intervene 
in  the  case  or  that  they  be  permitted  te  come  in  as  frientb  of  the  c.Qurt. 
Mr.  HoGAN.  We  do  that  here,  Mr.  Galloway. 
Mr.  Galloway.  Yes,  they  do  that  here. 

The  Supreme  Court  decided  their  right  to  intervene  there,  but  decided  they  should 
have  been  denied  the  risht  to  intervene  in  the  lower  court,  because  of  the  state  of  the 
record,  and  it  did  not  decide  the  right  of  these  interveners  to  come  into  the  lower 
court  and  intervene  in  a  question  of  this  kind. 

And  I  may  say  to  your  honor  that  that  is  the  only  antitrust  case  whidi,  I  believe, 
baa  been  cited  in  this  connection.  There  are  no  others  Uiat  I  have  been  able  to  find 
where  the  question  of  interventioa  has  been  presented  and  decided.  That  is  the  dis- 
tinguishing thing  to  my  mind  between  this  case  and  the  general  run  of  interventions; 
namely,  l£a,t  the  statute  requites  this  action  to  be  brou^t  by  the  Attorney  General  to 
protect  the  public  interest;  it  is  not  to  single  out  and  protect  the  rights  or  interests  of 
any  particular  peraons. 

The  CouKT.  It  might  be  said  that  the  interveners  here  ought  to  be  allowed  to  inter- 
vene solely  for  the  pupose  of  determining  whether  a  decree  that  is  void  in  whole  or 
in  i»rt  is  being  entered,  or  whether  it  would  have  any  right  to  go  further  upon  the 
merits  of  the  case. 

Mr.  Galloway.  Upon  that  question,  your  honor,  I  wish  to  present  this  contention: 
We  have  here  a  decree  which  has  been  entered,  a  decree  upon  which  the  Government 
has  expended  a  great  deal  of  time  and  money  in  carrying  it  out,  a  decree  which  the 
defendants  have  canied  out  in  many  respects  and  in  the  carrying  out  of  which  they 
claim  to  have  suffered  great  losses.  They  have  changed  their  positions.  Some  of 
the  parties  have  fully  carried  out  the  decree:  others  have  not  fully  carried  it  out,  but 
have  done  many  things  which  have  changed  their  position,  no  doubt  to  their  injury 
and  damage. 

Further  than  that,  with  the  interest  which  these  petitioners  have,  far-fetched  as  it 
is  and  being  only  that,  as  I  contend,  as  a  member  of  the  public,  are  we  goinf  to  per- 
mit those  people,  when  that  situation  exists,  to  come  in  here  and  upset  what  the  court 
has  done,  what  the  Government  has  done,  and  what  the  defendants  have  done  in  the 
way  of  carrying  out  this  decree  when  none  of  the  defendants  nor  the  Government  is 
complaining?  Are  we  going  to  percoit  that?  Are  we  going  to  permit  a  person  of  that 
sort,  so  to  speak,  a  member  of  the  pubUc,  to  come  in  and  do  this  thing? 

If  the  court  please,  what  will  be  the  result  of  this?  The  decree  might  fail,  so  they 
contend.  We  are  not  concerned  with  that  now.  Have  they  a  right  to  come  in  and  do 
this?  Are  we  going  to  open  the  doors  of  this  couri,  or  eC  all  courts,  for  any  party  with 
an  alleged  grievance  to  come  in  and  upset  or  attempt  to  upset  all  of  the  consent  decrees 
in  antitrust  cases,  which  have  been  rendered  all  over  the  United  States  after  a  long 
lapse  of  time?  Are  wo  thus  going  to  render  uncertain,  inseciue,  and  susceptible  to 
attack  at  any  time  by  uiy  person  all  of  those  decrees  which  the  statute  authorizes  the 
'  Attorney  General  to  make  m  the  public  interest? 

J'urther  than  that,  what  would  be  the  efiect  of  this  case?  It  would  be  the  opening 
of  the  door,  the  lettmg  down  of  the  bats,  not  only  to  these  people  but  to  every  other 
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penon  who  mi^t  claim  a  similar  interest.  I  contend  that  they  have  no  more  iotercst 
than  any  other  member  of  the  public.  It  would  open  the  doors  perhaps  to  the  stock 
growen  asBOciatioDB,  to  the  famiera'  aaBociations,  to  tfao  sardine  packers  of  Haine,  the 
rice  gToweri  of  Louidana,  and,  last  but  not  least,  if  your  honor  please,  to  the  coosumei 
of  meats  and  foodeluffa  in  tbu  country  who.  it  can  net  be  questioned,  i»  eerioualy 
affected  by  any  iuterference  with  the  trade  and  commerce  in  meats  and  foodstufli. 
Are  we  going  to  permit  thoee  people  to  come  in?  Are  we  going  to  throw  wide  open  the 
doon  and  say,  "Come  in.  The  Attorney  General  is  authorized  by  statute  to  represenl; 
the  public,  but  you  may  come  in  and  apoak  for  yourselves." 

That  is  not  the  law.  That  is  not  the  theory  ol  the  law.  If  the  court  will  look  at 
the  case  of  Minnesota  v.  Northern  Securities  Co.  it  will  see  that  the  theory  of  tbs 
antitrust  law  is  that  the  Attorney  General  should  represent  the  public  interest  and 
should  apeak  (or  the  public. 

I  do  not  wish  to  burden  the  court  with  a  discueeion  of  the  authoritiee  at  this  time 
upon  the  question  of  consent  decrees,  upon  the  question  of  the  jurisdiction  of  the 
court,  upon  any  of  these  questions  in  fact,  as  I  understand  that  perhapB  the  same  pro- 
ceeding will  be  fallowed  neie  as  was  followed  by  Mr.  Justice  Stafford,  that  we  will 
submit  briefs  upon  those  queationa. 

The  CoORT,  Yea;  I  should  like  to  have  that  done. 

Mr.  GaliiOway.  I  think  it  would  save  the  time  of  the  court  in  discua^Jig  thnse 
authoritiee  now. 

However,  I  do  wiah  to  call  further  attention  at  this  time  to  the  case  of  Weeks  r. 
Heurirh  in  40  Appeals,  D.  C,  which  Mr.  Hogan  has  cited,  and  to  call  the  attention 
of  the  court  to  the  tact  that  that  did  notinvolve  an  intervention;  that  involved  merely 
the  right  of  a  person  to  maintain  the  suit  in  the  firat  instance. 

But  the  fundamental  paint  in  our  opinion  is,  Your  Honor,  that  none  of  these  cases 
are  antitrust  cases.  An  antitrust  caae  of  thia  kind  staoda  in  a  peculiar  and  particular 
poflition,  namely,  that  of  a  suit,  not  to  protect  the  private  inteieats  of  any  person  or 
class  of  persons,  but  to  protect  the  interests  of  the  public  as  a  whole,  and  that  the  law 
charges  the  Attorney  General  with  that. 

And  there  is  reason  in  that.  The  Northern  Securitiee  case,  which  I  have  men- 
tioned, refers  to  the  reason;  that  the  purpoee  of  that  was  not  to  have  isolated  cases 
here  and  there  over  the  country,  brought  b^  diverse  intereats,  with  diverse  motives  to 
enforce  thia  act,  but  to  have  oao  head  which  should  determine  the  policy  and  work 
for  uniformity  in  carrying  out  the  purpose  and  plan  of  thie  law.  That  ie  the  essential 
thing  here.  Your  Honor,  and  that  ie  the  essential  thing  which  precludee  anybody 
with  an  interest  no  greater  than  that  of  a  class  of  the  public  ^nerally  to  come  inlfl 
this  court  and  ask  for  leave  to  intervene  in  this  cauae  en  action. 

Mr.  HooAN,  Mr.  Galloway,  before  you  take  your  seat,  with  the  court's  permissioD, 
do  you  mind  if  I  ask  you  one  or  two  brief  questions? 

Mr.  Galloway.  Surely  not. 

Mr.  lIooAN.  First,  with  respect  to  what  you  said  r^arding  the  Attorney  General 
being  the  one  to  act.  You  admit,  do  you  not,  Mr.  Galloway,  that  Attorney  Geiwnl 
Daugherty  in  his  report  to  the  Senate  last  Febmiuy  said,  I  feel  that  tiie  request 
by  the  California  Cooperative  Canneriea  for  a  modification  of  this  decree  should  be 
preaentod  in  the  first  instance  to  the  court"? 

Mr.  Galloway.  That  is  a  correct  statement,  if  the  court  please,  and  we  feel  that  that 

Mr.  Hooan.  One  other  thing,  Mr.  Galloway.  You  were,  of  course,  chairman  of  thai 
interdepartmental  committee? 

Mr.  Galloway.  I  was  chairman. 

Mr.  Hooan.  You  concede,  do  you  not,  speaking  for  the  Govenmient,  that  so  far 
as  my  clients  are  concerned,  they  acted  with  a  great  deal  of  eamestneee  to  try  to  get 
thia  done  by  the  Government? 

Mr.  Galloway.  We  are  not  questioning  that  at  all. 

Mr.  HoGAN.  Third,  I  understand  you  to  aay — and  I  juat  want  to  be  corrected  if  1 
am  wrong — that  your  contention  now  is— you  admit,  in  fact,  that  the  position  of  the 
California  Cooperative  Canneries  is  no  different  in  principle  from  that  of  the  Whole- 
sale Grocera'  Aaeociation? 

Mr.  Galloway.  Why,  the  one  is  to  tear  down  the  decree,  and  theotheris  to  aphold 
it. 

Mr.  Hooan.  I  mean  as  to  the  right  to  intervene. 

Mr.  Gallowat.  As  to  the  legal  right  to  intervene,  the  sMne  argument  would  apply 
to  both.  But  the  additional  argument  might  apply  to  yourself,  that  there  is  a  dis- 
tinction between  their  ri^t  tq  intervene  to  uphold  a  decree  and  your  ri^t  to  intervene 
to  tear  it  down. 

Mr.  Hooan.  But  yon  would  not  aay  that  the  legal  position  is  any  weaker? 
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Mr.  Gallowat.  I  would  liot  say  the  I^bI  poaitioii;  I  say  that  the  same  argument 
applies  fa  them,  as  a  generality,  and  the  additioiiBl  argument  applies  to  youreelf. 

Mr.  HooAN.  I^astly,  Mr.  Galloway,  what  y<m  said  about  the  State  of  Minnesota 
agaiDBt  the  Northern  Seeuritiw  Co.  case  to  Judge  Bailey  here  waa  preciaely  what  you 
aiud  in  opposing  the  Wholesale  Grocer?? 

Mr.  Galloway.  Preciaely  what  I  aaid. 

Mr.  HooAN.  And  what  you  eaid  about  the  Terminal  Railroad  case  in  236  U,  8.  aod 
the  diatiuction  you  seek  to  make  here  is  precisely  what  you  said  there? 

Mr.  Galloway,  Precisely;  yes. 

I  just  wish  to  make  one  further  statement  in  connection  with  the  position  of  the 
Governn~ent  in  what  Mr.  Hocth  has  seen  fit  to  term  an  "invitation"  for  them  to  come 
here  and  intervene.  The  Government  can  not  invite  anybody  into  court.  The 
right  is  determined  regardless  of  anything  the  Government  might  say.  Whether  or 
not  you  have  a  right  to  come  here  is  a  question  of  law,  and  what  the  department  may 
aav  can  not  change  thsit. 

Further  than  that,  the  situation  at  this  time  and  at  that  time,  if  the  court  please,  as 
was  stated  in  that  memorandum,  regardless  of  what  we  do — this  is  a  consent  decree, 
mind  you,  but.reeardlessof  what  the  parties  might  consent  to,  the  court  has  indicated 
that  it  is  going  to  hear  these  wholesale  grocers — it  is  going  to  hear  what  thev  have  to 
Bay  and  decide  the  matter  for  itself.  We  are  not  complaining  of  that.  We  think 
that  is  the  proper  thing  to  do.  But  in  that  view  of  the  case  we  do  not  leei  that  the 
Attorney  General  ought  to  have  said  in  that  memorandum.  "Thev  are  entitled  to  a 
modification,"  or  "They  are  not  entitled  to  a  modification.  We  should  not  prejudge 
their  case  until  the  time  comes  when  the  case  is  presented  in  court. 

The  CauRT.  As  I  understand,  it  is  alleged  in  this  petition,  in  substajice,  that  there 
was  a  prearranged  agreement  hy  which  suit  was  brought,  hy  which  these  answers 
were  filed,  and  by  which  this  decree  was  entered,  prior  to  the  filing  of  the  bill? 

Mr.  Galloway.  If  the  court  please,  I  was  not  in  the  Department  of  Justice  at  that 
time,  but  I  was  tamilMir  with  that.    You  are  correct  in  that  statement. 

The  Court.  It  might  be  that  that  statement  would  enable  the  court  to  pass  upon  the 
validi(;v  of  tUs  decree  without  taking  any  evidence  upon  that. 

Mr.  HooAK.  There  is  no  denial  of  that,  is  there? 

Mr.  Galloway.  I  believe  (he  Government  would  be  in  a  position- — ■ 

The  Court.  I  do  not  ask  you  now  to  decide  about  that,  but  that  could  be  stipulated. 

Mr.  BsBED.  That  alreadv  appears  by  the  stipulation  itself. 

Mr.  Galloway.  Yes.  We  have  no  denial  to  make  that  the  facta  with  respect  to  the 
proceedings  leading  up  to  the  entry  of  the  decree  are  not  correctly  alleged  in  the 

Mr,  HoGAH,  You  will  agree,  will  you  not,  Mr.  Galloway,  that  I  have  set  out  in  this 
petition  the  agreement  between  the  packers  and  the  Government  which  Attorney 
General  Palmed  presented  to  the  Senate? 

Mr.  Gali/Oway.  Oh,  yea;  there  is  no  question  about  that.  But  for  the  purpose  of 
this  argument,  your  honor,  I  think  these  facts  are  admitted  anyhow. 

The  Court.  What  1  had  in  mind  was.  if  1  should  decide  that  that  petition  should 
be  filed,  whether  1  should  go  further  and  consider  that  question, 

Mr,  Bbebd,  If  the  court  please,  might  I  suggest  one  question  to  the  court  to  ask 
Mr.  Galloway?  1  understand  Mr.  Galloway  to  stat«  that,  this  being  a  consent  decree, 
he  is  very  doubtful  whether  under  the  law  the  decree  can  be  modified  without  the 
consent  of  the  parties  thereto,  the  plaintiff  and  the  defendant.  In  order  to  expedite 
the  matter  I  would  like  to  inquire  whether  the  parties  would  or  would  not  consent  to 
the  petition  here  to  vacate  this  decree? 

Mr,  Galloway,  I  think  that  is  a  little  in  advance  of  the  situation.  We. have  not 
consented,  nor  have  any  of  the  defendants  consented. 

Mr.  Breed.  Are  any  of  the  defendants  in  court  who  have — as  I  understand,  they 
have  all  received  notice  of  this  application.    Is  that  correct? 

Mr.  Hooan.  That  is  entirely  correct,  sir — everybody. 

Mr.  Breed.  It  seems  to  me  that  one  of  the  points  would  be  clarified  somewhat  by 
knowin;  whether  the  parties  hereto  consent  to  the  modification  of  this  decree  or  the 
vacating  of  Uiis  decree  as  prayed  for  in  this  petition. 

The  Court.  Would  not  the  proper  procedure  have  been  for  them  to  seek  to  get 
that  consent  when  it  was  filed? 

Mr,  Breed.  I  think  so. 

Mr.  HooAK.  My  friend  would  have  liked  to  have  me  supply  him  with  something 
like  that,  and  then  he  would  have  said  "collusion." 
36252— 23— VOL  2 i 
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Aboumknt  or  Ms.  M.  W.  Bobdiw,  on  Buuu  o*  Hobbu  &  Co.,  and  Otheu 


if  my  cUen 


The  Court.  How  Ions  do  ^ou  wieh,  Ur.  Borden? 

Mr.  Borders.  I  Bhould  think  I  t»uld  coaclnde  in  five  minutes. 

The  Court.  Very  well. 

Mr.  Borders.  In  making  this  statement  I  Appear  for  Morris  &  Co.,  a  Maine  corpors- 
tioni  Morris  &  Co.,  a  New  Jersey  corporatioa:  Honis  &  Co.,  a  Louisiana  corporatioD; 
Morris  &  Co.,  A  PennaylvaniB  corporation;  Morris  Packing  Co.,  a  Maine  corporation; 
Joseph  St«m  k  Sons,  a  New  York  corporation;  Brooklyn  Beef  &.  FroviHion  Co.,  s 
New  York  corporation;  Condit  Beef  &  rroviaion  Co.,  a  liew  Jersey  corporatioD:  Cor- 
win-WtldeCo.,  a  MasBachusetts corporation;  Donnelly  d  Co.,  a  MaeBachusette  corporv 
tion;  Chamberlsin  &  Co.,  a  MaceacfausettB  corfmratjon;  J.  M.  Wilson  Co.,  a  luna- 
chusette  corporation;  Middletown  Beef  4  Provision  Co.,  a  Manachueetts  corporation; 

National  Hotel  k  St" "'     "       -     '"■     "     "        ^'-        '    •    =  - 

Illinoia  corporation;  ]  _.  .__      __     ., ._. 

Heymann,  and  Harry  A,  Timmins,  defendants. 

I  appear  tor  these  parties  that  I  have  named,  and  no  others,  and  in  app^ring  and 
in  making  this  statomeat  we  axe  not  conceding  that  anyone  has  the  right  to  intervMie 
in  this  case. 

May  it  please  the  court,  as  this  is  a  consent  decree,  it  can  only  be  modified  by  the 
consent  of  all  the  parties  thereto,  and  as  two  different  interests  ore  seeking  to  intervene 
in  this  case,  one  to  modtf  j'  the  decree  or  eet  it  aside  altogether  as  invalid,  and  the  other 
to  sustain  the  decree,  it  is  onlv  fair  to  this  honorable  court,  to  these  interveners  and  all 
parties  interested  that  the  position  of  above  defendants  should  be  made  plain.  Accord- 
inglv,  these  defendants  would  state  their  position  as  foliowa: 

mien  the  consent  decree  was  entered  in  thi«  case,  on  February  27,  1920,  these  de- 
fendants iu  open  court  and  as  a  part  of  the  proceedings  made  the  following  atatement: 

"These  defendants  have  consented  to  this  decree  and  to  give  up  certain  businesBee 
not  because  of  guilt,  fur  they  have  not  violated  any  law,  but  that  the  American  people 
may  be  assured  that  there  is  not  the  remotest  possibility  of  a  food  mraiopoly  by  the 
packers;  that  the  constant  criticism  and  agitation  leveled  at  this  vital  industry,  which 
IB  Beriously  injuring  not  only  it  but  the  people  generally,  may  cease;  that  better 
understanding  and  feeling  between  this  industry  and  the  public  may  be  reeetabliahed; 
and  that  conditions  in  this  uncertain  and  dangerous  period  of  reconstruction  may  be 
stabilized  and  the  efficiency  and  benefits  of  this  great  industry  dealing  as  it  does  in  a 
prime  neceBsity  of  life,  a  highly  peridiable  product,  may  be  preserved.  For  these 
reasons,  and  in  the  sincere  belief  that  iheee  thii^  will  he  thoroughly  demonstrated 
throughout  whatever  subsequent  proceedings  take  place  in  this  case,  we  have  con- 
sented to  tlii"  decree, " 

That  was  the  position  of  these  defendants  when  the  decree  waa  entered;  it  is  their 
position  now. 

This  consent  decree  ia  not  groundeJ  upon  any  violation  of  law.  This  ia  clearly 
demonstrated  by  the  following  clause  in  the  decree,  to  wit: 

"The  defendants  and  each  of  them  maintain  the  truth  of  their  answers  and  a^-^rl 
their  innocence  of  any  violation  of  law  in  fad  or  inten.t;  they  nevertheless,  deaiiin,?  to 
avoid  every  appearance  of  placing  themselves  in  a  position  of  antagoniam  to  the 
Government,  have  consented  and  do  consent  to  the  making  and  entry  of  the  decree 
now  about  to  be  entered  without  any  findings  of  fact,  upon  condition  that  their  consent" 
to  the  entry  of  said  decree  shsll  not  constitute  or  be  considered  an  admission,  and  the 
rendition  or  entry  of  said  decree,  or  the  decree  itself,  shall  not  roostitute  or  be  con- 
sidered an  adjudication  thit  the  defendants  or  any  or  them  have  in  fact  violated  any 
law  of  the  Umted  States." 

This  consent  decree  would  never  have  been  entered  into  without  this  clauBe.  Thi? 
tannine  of  the  decree  is  unmistakably  plain  and  speaks  for  itself. 

Theee  defendants  state  most  positively  and  une:|ui vocally  that  they  violated  no  law. 

The  answer  which  theee  defendants  hied  to  the  Government's  petition  in  this  rase 
is  hereby  expressly  referred  to  and  made  a  part  hereof.  These  defendants  now  stand 
by  that  answer. 

Immediatety  upon  the  entry  of  this  consent  decree,  these  defendants  diligently  set 
about  to  comply  with  the  decree  in  good  faith  and  to  dispose  of  all  the  properties  to  be 
disposed  of  thereunder.  The  record  in  these  ptoceedii^a  will  fully  confirm  the  state- 
ment that  theee  defendants  have  complied  with  this  decree  in>  good  faith  and  at  gn»' 
financial  loss. 
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On.  March  3,  1922,  these  defeodsats  Hied  in  this  court  a  sworn  report  of  the  dispa- 
BitioD  of  their  prohibited  holdinsB  and  of  their  sets  and  doings  under  tnisdecree.  lliis 
report  has  been  approved  by  this  honorable  court  and  the  report  itself  is  hereby  ex- 
preaely  referred  to  aad  made  a  part  hereof. 

When  these  defendants  disposed  of  all  their  wholesale  groceries  in  compliance  with 
thisdecreeandat  a  loss  of  more  than  11,000,000,  they  thought  that  particular  question 
was  definitely  settled  for  all  time.    ITieEe  defendants  do  not  desire  to  reenter  the  gro- 

These  defendants  state  most  emphatically  that  they  have  absolutely  no  connection 
with,  or  interest  in,  any  intervening  petition  flied  in  this  caee,  either  directly  or 
indirectly. 

As  these  defendants  for  the  purposes  above  indicated  entered  into,  and  have  com- 
plied with,  this  decree  in  good  faith,  they  are  opposed  to  any  modification  thereof. 

As  to  the  validity  of  the  decree,  that  is  purely  a  legal  queation  for  this  honorable 
court.  The  court  knows  the  law  and  nothing  that  these  defendants  might  say  or  do 
could  have  any  possible  efiect  upon  that  particular  queetion. 

(The  answer  of  Morris  &  Co.  and  the  report  made  to  the  court  by  the  Morris  defend- 
ants, are  as  follows:) 

Answer  of  MoKEia  Defendants. 

In  the  Supreme  Court  of  the  District  of  Columbia.  United  States  of  America,  peti- 
tioner, u.  Swift  4  Co.,  Armour  4  Co.,  Monia  &  Co.,  Wilson  &  Co.  (Inc.),  and  the 
Cudahy  Packing  Co.,  et  al.,  defendants.  In  equity,  No.  36723.  The  joint  and 
aeveral  answer  of  the  following-named  defendants  to  the  bill  of  complaint  filed 
herein. 

Corporations:  Morris  &  Co.  (Maine).  Morris  Packing  Co,  (Maine),  Morris  &  Co.  (New 
Jersey),  Morris  &  Co.  (Ltd.)  (Louisiana),  Morris  &  Co,  (Pennsylvania),  Joseph  Stem  & 
Sons  (Inc.)  (New  York),  Brooklyn  Beef  &  Provision  Co.,  Conduit  Beef  &  Provision  Co., 
Corwin-Wilde  Co..  Chamberlain  A  Co.  (Inc.),  Donelly  &  Co.  (Inc.),  National  Hotel 
Suppiv  Co.,  J.  M.  Wilson  &  Co.,  Middletown  Beet  &  Provision  Co.,  Glenn  &  Anderson 
r.n 

H.  Heymann,  C.  M.  Macfarlane, 

DEFENDANTa. 

These  defendants  now  and  at  all  times  hereaft«r  saving  unto  themselves,  and  each 
ot  them,  all  manner  of  benefit  and  advantage  of  exception  which  can  or  may  be  had 
or  taken  to  the  many  errors,  uncertainties,  and  other  imperfections  in  the  said  bill 
of  complunt  contained,  for  anewer  thereto,  or  to  so  much  and  such  parts  thereof  as 
these  defendants  are  advised  it  is  material  or  necessary  for  them  to  make  answer 
unto,  answering,  say: 


Theee  defendants  admit  that  Morris  4  Co.,  of  Mmuc,  is  eng^^d  in  the  character  ot 
business  mentioned  and  described  in  the  bill  of  complaint,  but  say  that  the  bill  of 
complaint  does  not  stale  facts  which  show  that  such  business  ia  interstate  and  foreign 


These  defendants  deny  that  they,  or  any  of  them,  have  ever  been  a  party  t«  any 
contract,  combination,  or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  States,  or  with  foreign  nations,  either  in  the  purchase  of  their  raw  material, 
or  in  the  sale  of  their  finished  product  and  these  defendants  expreesly  and  distinctly 
deny  any  and  all  allegations,  charges,  intimations,  or  inferences  in  the  bill  of  com- 
plaint contained  to  the  effect  that  the  defendants,  or  any  ot  them,  are  in  any  illegal 
combination,  conspiracy,  or  contract  of  any  kind  or  description  with  the  other  defend- 
ants, or  any  of  them,  or  with  any  other  person,  firm,  or  corporation,  either  ae  to  the 
purchase  of  their  raw  material,  the  sale  of  their  finished  product,  or  otherwise. 

These  defendants  deny  that  they  have  in  any  manner  whatsoever  either  monopo- 
lized, combined,  or  conspired  to  roonopoiize,  or  attempted  to  monopolize,  any  por- 
tion of  the  food  supply  of  the  Nation;  and  also  deny  that  they  control  artificially 
either  the  supply  or  the  price  of  the  foods  of  the  Nation;  hut,  on  the  contrary,  these 
defendants  allege  that  the  business  of  Morris  &  Co.  has  been,  and  is  being,  conducted 
'n  accordance  with  the  laws  of  the  land  and  the  rules  ot  good  business  ethics;  that 
L  considering  the  question  of  monopoly,  the  Swift,  Armour,  Wilson,  and  Cudahy 
terests  must  be  considered  separately,  and  not  jointly,  for  each  is  in  actual  and 
active  competition  with  the  others  and  Morris  is  in  actual  and  active  competition 
with  them  al). 
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Thette  defenttanU  deny  th^t  they  have,  or  ever  attempted,  any  monopoly  whatso- 
ever in  the  iptentat«  trade  or  commerce  of  live  stock,  meat  j)roduct«,  or  so-called 
subetitute  foods;  and  deny  that  thev  have  any  instru men taJi tics,  facilities,  or  ad- 
'vantages  by  which  they  could  buifd  up  or  perfect  anj;  monopoly  of  meats,  meat 
iood  podiicts,  or  substitutes  for  meats,  or  any  other  article  or  commodity. 

Seiendantsaverthat  they  have  a  perfect  legal  and  moral  right  to  deal  in  the  so-colled 
substitute  foods  or  unrelated  commodities,  and  that  their  deftling  in  such  foods  and 
commodities  is  sound  economically  and  without  question  has  been  and  is  now  of 
:great  benefit  to  the  public. 

TBE    NATVBE    OF    THE    nUSINESB    AND    UETBOD    BY    WHICH    IT    M    HANDLED. 

These  defendants  admit  that  the  principal  business  of  Morris  &  Co.,  of  Maine,  is 
the  slaughter  of  live  meat  Bninials,  the  dressing  of  the  carcasses,  and  the  distribution 
nf  the  dressed  meat  and  the  sate  of  such  meat  and  meat  food  products  to  butchers, 
who  in  turn  sell  the  same  to  the  consumers. 

These  defendants  admit  that  the  large  packers  invented  what  is  commooly  knowa 
as  the  refrigerator  car.  By  means  of  the  refrigerator  car  the  dressed  meats  can  now 
be  transported  tor  long  distances  and  delivered  to  the  great  consuming  centers  in  the 
eastern  part  of  this  country  in  good  condition.  This  is  in  the  interest  both  of  the 
producers  of  live  meat  animals  and  of  the  consumers  of  meats  and  meat  food  prod- 
ucts. These  cars  make  it  possible  for  the  packing  houses  to  be  located  near  the 
source  of  production  of  the  live  meat  animals,  which  saves  shrink  and  freight  to  the 
[mducer  of  such  live  stock  and  relieves  the  necessity  of  shipping  anything  to  the 
consuming  centers  excepting  meats,  the  rest  of  the  carcass  being  manufactured  into 
by-products.  In  this  respect  the  refrigerator  car  has  been  of  great  benefit  to  the 
country  as  a  whole.  It  uaa  developed  the  live-stock  industry  and  has  cheapiened 
meats  to  the  consumer. 

This  very  advantageous  and  economical  way  of  transacting  this  business  requires 
laige  imits,  because  only  with  a  large  volume  could  the  packer  aSord  to  own  reniger- 
ator'and  route  cars  and  the  branch  nouses  necessary  for  the  distribution  of  the  meats 
and  meat  food  products  required  in  the  great  consuming  centers  of  this  country. 

After  inventing  the  refrigerator  car  the  large  packers  were  required  to  build,  own, 
and  operate  their  own  cars,  because  the  railrmds  refused  to  furnish  such  cars.  These 
cats  have  been  operated  by  the  packers  at  a  great  loee  and  without  any  advantage  over 
their  competitors,  because  they  pay  the  same  rate  on  the  product  shipped  in  their  own 
cars  as  that  shipped  ia  the  cars  of  others  and  because  the  mileage  rate  [Mid  to  the 
packers  for  the  use  of  their  cars  is  fixed  by  the  Interstate  Commerce  Commiseion. 

erooKTARDs. 

The  stockyard  is  a  market  place,  where  the  live  meat  animals  of  this  country  are 
received,  penned,  rested,  fed,  watered,  weighed,  and  sold.  .Thi>  stockyards  of  this 
country  are  absolutely  essential  not  only  to  the  livestock  industry  but  aja)  in  getting 
meat  foods  for  the  people.  They  are  not  only  in  theory  but  in  fact  public  markets 
where  all  who  wish  to  buy  or  sell  have  had  and  may  have  free  access  and  right  to  trade. 
The  present  high  state  of  efficiency  in  the  stockyuda  of  this  country  is  almost  entirely 
due  to  the  packers.  It  is  inSnitely  better  that  the  control  of  these  yards  should  be 
with  people  who  are  interested  in  the  industry  rather  than  with  people  who  are 
interested  only  in  their  dividends. 

The  stockyards,  as  allejjed  in  the  bill  of  complaints,  have  always  afforded  to  the 
cattle  raiser  the  opportumty  to  speedily  dispose  of  his  live  stock  for  an  immediate 
cash  price.  This  is  because  of  the  ^nancial  strength  of  the  packers.  In  the  past 
this  has  been  done,  regardless  of  panics,  the  financial  condition  of  the  country,  or 
the  number  of  animals  offered  for  sale,  which  demonstrates  that  there  must  be  large 
units  in  the  packing  business.    If  the  borrowing  power  of  the  large  packers  is  im- 

? aired  through  needloBs  agitation,  improper  regulation,  or  unwise  legislation,  it  may 
e  that  in  the  future  all  oi  the  live  stock  ofierM  for  sale  will  not  continue  to  be  pur- 
chased each  day  for  cash. 

As  alleged  in  the  bill  of  complaint  packinghouses  are  naturally  located  atstockyards, 
because  each  is  dependent  upon  the  other.  The  stockyards  furnish  the  raw  material 
for  the  packer,  and  the  packer  furnishes  a  spot  cash  market  for  the  hve  stock  offered 
for  sale  in  the  stockyards.  Consequeutly,  the  packer  is  directly  and  vitally  interested 
in  building  up  the  yards  and  the  Iive-stJ)ck  market  at  all  points  where  he  may  have  S 
packing  house.    Originally  many  of  the  smaller  yards  near  the  source  of  production 
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were  not  efficiently  or  euccesBfulIy  conducted.  This  was  the  great  underljing  cause 
that  influenced  the  packer  to  become  interested  in  such  yards. 

The  ownership  of  the  capital  stock  o*f  the  stockvards  company  can  not  possibly  ex- 
ercise any  control  or  influence  over  the  prices  obtained  for  live  atock  bought  and  sold 
in  the  yards,  for  the  reason  the  yards  are  public  and  tree  for  everybody  to  bid  upon 
stock  offered  for  sale  therein. 

It  is  natural  and  proper  that  there  should  be  located  at  the  stockyards  coramieeion 
men  skilled  in  valuing,  handling,  buyiiw,  and  selling  of  live  atock  and  to  look  after 
the  live  stock  intrusted  to  their  care  for  eaie  and  diaposition  at  the  yarde. 

The  fltockyarda  company  very  property  makes  charges  tor  services  rendered,  as 
alleged  in  the  bill  of  complaint,  and  the  stackyards  company  is  entitled  lo  fair  and 
reasonable  compensation  for  auch  services,  and  this  regardless  of  the  ownership  of 
the  capital  atock  of  the  company.  The  charcea  at  the  various  yards  in  the  past  have 
bees  fair  and  reasonable  for  the  services  rendered. 

These  detendanta,  further  answering,  state  that  none  of  the  Morris  corporation 
defendants  has  any  interest  whateoever  in  any  of  the  stockyards  of  this  country. 
The  Monifl  individual  defendants  holding  interest  in  the  stockyards  have  been, 
and  are,  willing  (o  dispose  of  such  interest,  providing  a  purchaser  can  be  obtained 
therefor  who  wHl  pay  wfuit  said  interests  are  fairly  and  reasonably  worth  and  who  at 
the  eame  time  will  insure  the  future  efficient  operation  of  such  yards. 

PACKINO-HOCSB  SITES.  - 

There  has  been  no  undue  or  improper  tendency  to  "centralize"  the  live-atock 
markets  of  this  country,  and  it  was  not  on  account  of  any  such  alleged  "tendency" 
that  packing  houses  were  located  at  the  stockyards,  and  vice  versa,  as  intimated  in 
the  bill  of  complaint.  The  atockyarde  could  not  exist  without  packing  houses,  because 
the  packers  are  the  principal  fauvers  at  the  yards.  Neither  could  a  packing  houae 
exist  without  a  stockyard,  unlesa  tte  packer  should  buy  his  raw  material  in  the  country 
direct  from  the  owners  of  the  live  stock,  which  policy,  we  submit,  neither  the  pro- 
ducers nor  tie  Govermneat  would  favor. 

These  defendants  deny  that  the  stockyard  companies  generally  own  or  control  all 
}f  the  packing-house  sites  at  such  yards;  also  deny  that  uie  owners  of  the  stockyards 
ire  in  a  position  to  determine  or  do  determine  what  packing  companies  and  how 
many  planta  ahall  be  established  at  the  yarde. 

Further  answeriug,  these  defendants  say  that  it  is  to  the  decided  advantage  of  the 
stockyards  to  have  as  many  packing  houses  as  possible  located  at  such  yards.  Each 
additional  packing  plant  builds  up  the  live-stock  market  for  yards  company,  as  the 
yards  company  makee  its  money  out  of  yardage  and  feedage  cnar^.  Thereiore,  the 
^eater  num()er  of  head  passing  through  me  yaxda  will  necessarily  increase  the  receipts 
sf  the  atockyard  company.  It  has  always  been  the  fixed  policy  of  the  stockyard 
sompaniea  to  secure  additional  packing  plants  at  the  respective  yards.  It  is  not  a 
[act  that  there  has  been  any  discrimination  whatever  in  that  regard.  On  the  con- 
trary, the  stockyard  companiee,  regardlesa  of  their  ownership  or  control,  have  always 
been  anxious  to  get  additional  packLog  plants  located  at  their  respective  stockyards. 

These  defendants  admit  that  a  very  large  amount  of  capital  is  required  t^  finance 
the  raising  and  preparing  for  market  of  live-meat  animals,  upon  which  the  consumers 
jt  this  country  depend  for  their  meat  and  meat-food  products.  It  is  not  practicable 
[or  the  banks  of  the  country  generally  to  loan  this  money,  taking  chattel  mortgages  oni 
the  cattle  as  security,  which  is  ordinarily  tie  only  security  offered,  because  of  the 
:;haracter  of  security  and  the  distant  location  of  the  banks  therefrom.  Accordingly 
[here  are  a  great  many  cattle-loan  companies  in  this  country  which  maintain  offices 
ind  representatives  in  the  locality  of  the  cattle  given  in  security  for  loans,  and  thus 
[hcBecattJe-loancompanieaareinapoBitiontokeepin  touch  with  the  loans  and  inspect 
the  security  from  time  to  time.  The  majority  of  these  cattle-loan  companies  have  no 
packer  interest  in  them  whatsoever. 

The  mode  of  procedure  is  for  the  cattle  loan  companies  to  take  the  notes  of  the 
rattlemen,  secured  by  chattel  mortgages  on  the  cattle,  and  then  the  cattle  loan  com- 
panies indorse  and  guarantee  this  paper  to  the  banks  scattered  all  over  the  country. 
Moat  of  this  paper  goes  to  eastern  banks.  The  banks  take  and  pass  this  paper  out  to 
;heir  customers,  not  upon  the  security  of  the  mortgaged  cattle,  which  are  generally 
It  a  great  distance  from  the  banks,  hut  upon  the  indorsement  of  the  cattle  loan  com- 
aany.  For  the  iospertion  of  the  security  and  guarantee  of  the  paper  the  cattle  loan 
'ompany  gets  a  reasonable  commission,  generally  the  difference  iDetween  the  interest 
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which  the  borrowor  pavo  anrt  ihp  ioterest  retained  hv  the  hanV  buyini;  the  papei. 
Id  this  Wftv  it  has  been  pomible  (or  the  live-stock  loen  of  this  country  to  borrow  the 
raquired  money  to  prepare  the  live  Bto<'k  for  market,  and  the  cattle  loan  company 
has  in  this  way  been  of  Kreal  beoelit  both  lo  the  producer  and  the  consumfir. 

These  defeudauta  further  state  that  the  cattle  loan  companies  controlled  by  the 
bid  iMckere  have  never  required  the  live-stock  man  lo  market  hid  lii'e  stock  esrept 
when  name  in  actuallv  prepared  and  ready  for  the  market.  In  not  a  ain^le  inetsDce 
has  the  packer — controlled  rattle  loan  companiea — required  prior  markelin!;  of  live 
stock,  even  in  case  of  droujihte  or  other  extremity  bevond  human  control,  unlese, 
and  except,  it  waa  in  the  beat  intereat  of  the  owner  of  auch  live  atock.  The  packers, 
in  fact,  have  had  no  advantage  jvhatever  throuKh  auch  cattle  loan  companiea,  except 
throuEh  the  encouraeement  of  production.  The  live-stock  men  have  not  to  any 
extent  been  damaged  by  the  intereot  of  the  packera  in  such  cattle  loan  companies, 
but,  on  the  contrary,  have  been  in'eatty  benefited. 

It  ia  in  the  interest  of  the  live-stock  men  and  ol  everybody  else  that  these  cattle 
loan  companies  and  live-stock  banks  be  located  at  or  near  the  principal  stockyards 
of  this  country. 

These  defendants  deny  that  the  owners  of  the  atockyard  companies  in  which  they, 
or  any  of  them,  have  any  interest,  have,  at  any  time  or  place,  designated  how  many, 
and  which,  banks  or  loan  companiea  may  establish  themselves  at  the  yards.  But.  on 
the  contrary,  there  is  in  tact  actual  and  active  competition  between  the  banks  and 
cattle  loan  companiea  at  all  of  tbe  large  stockyards  of  this  country . 

Morris  A  Co.  has  no  slock  or  other  interest  in  any  bank  or  cattle  loan  company. 


In  the  shipment  of  live  meat  animals  to  the  market,  naturally  some  of  them  die. 
either  en  route  or  after  reaching  the  yards.  There  ore  not  enough  of  these  dead  ani- 
mala  at  any  one  stockj'ard  to  justify  the  investment,  overhead,  and  expense  incident 
to  the  operation  of  a  rendering  company.  Accordingly,  the  rendering  company  that 
handles  the  dead  animals  at  any  one  of  the  stockyards  must  and  does  have  additional 
business,  which  is  generally  obtained  in  the  way  of  dead  animals  collected  from  the 
streets  of  the  city,  under  city  contract.  When  a  company  has  such  a  city  contract 
it  is  enabled  to  handle  the  dead  animals  at  the  stockyarda  on  better  terms  and  lo 
better  advantage  for  the  producers  than  otherwise  could  be  done. 

From  the  atandpoint  of  health  and  sanitation  these  dead  animals  must  be  handled 
very  eX|)editiously  and  on  that  account  some  one  must  be  charged  with  the  responsi- 
bility of  their  very  prompt  collection  and  disposition. 

These  defendants  deny  that  there  is  any  monopoly  at  any  of  the  public  stockyards 
of  thia  country  tor  the  handling  of  dead  animals  at  said  yaros,  but  state  the  fact  to  be 
that  said  unirnaiH  are  handled  to  the  beet  poadble  advantage  and  in  the  interest  of  the 
owners  of  such  animals. 

Morris  &  Co.  has  no  stock  or  other  interest  in  any  rendering  company. 


It  is  advisable  for  the  commiasion  men  and  trodeis  at  the  stockyards  to  have  offices 
in  or  near  the  yards,  Ba  alleged  in  the  bill  of  complaint,  otherwise  they  could  not 
expeditiously  transact  the  business  at  tbe  yards  for  the  producers  of  this  country. 
In  the  orderly  and  efficient  handling  of  live  stock  at  the  yards  it  is  necessary  to  allot 
certain  pens  to  the  commission  men  in  order  to  avoid  confusion  and  delay.  The 
renting  of  offices  and  the  allotting  of  pens  to  commission  men  at  the  various  stock- 
yards have  been  done  in  the  interest  of  the  producers  and  of  all  concerned,  and  noth- 
ing is  averred  in  the  bill  of  complaint  to  the  contrary.  Generally  the  commission  men 
and  t^eisat  the  yards  have  a  committee  of  their  own  to  make  these  allotments  of 
pens,  as  the  interests  of  tbe  yards  and  the  com  mission  men  are  absolutely  mutual  in 


These  defendants  state  that  it  is  in  the  interest  of  the  live-stock  producers  that 
these  terminal  railways  should  be  owned  and  operated  independent  of  any  one  rail- 
road system,  because  otherwise  the  railroad  company  controlling  such  tonninals 
would  use  same  to  its  own  advantage  and  in  the  interest  of  its  shippeis  and  against 
the  interest  of  shippers  on  other  railroads.  These  stockyard  terminals  were  originally 
brought  into  existence  so  that  all  shippeis  would  be  treated  alike  and  ao  that  there 
would  be  no  discrimloation  in  the  haiidling  of  live  stock  into  and  at  such  yards.  It 
is  of  tbe  greatest  imp(»tance  that  all  live  stock  should  reach  the  unloading  chntea 
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and  be  unloaded  oa  soon  as  poesible,  eo  m  to  be  reat«d,  fed,  watered,  and  prepared  fot' 
the  euly  market. 

While  the  bill  of  complaint  does  not  chatge  the  exercise  of  any  discrimination  on 
the  part  of  the  terminal  railways  at  the  diSereat  Htockyuda.  it  claims  they  have  such 
power.  These  defendants  state  moat  positively  that  the«e  terminal  companies  have 
not  discriminated  in  the  matter  of  mdings,  spuis.  or  other  accommodations  which 
may  be  required  by  a  paclcing  house,  and  there  has  been  no  discrimination  along  this 
line  against  any  packer  or  buyer  in  any  manner  whatsoever, 

MARKET  PAPERS    AHD   lOOBNALS. 

As  stated  in  the  bill  of  complaint,  the  cattle  raiser  requires  "full,  accurate,  and 
unbiased  reporta  of  the  demand  for  live  Block,  the  prices  prevailing,  and  the  character 
and  kind  of^stock  required,"  and  such  information  is  furnished  by  the  market  papers 
and  journals  specializing  in  intelligence  of  this  kind.  In  years  past  the  daily  press 
printed  more  extensive,  but  still  inadequate,  reports  than  at  the  present  time,  the 
increased  cost  of  print  paper  and  the  reduction  in  size  forcing  a  curtailment  of  these 
reports.  The  buraen  of  increased  cost  of  [mxluction  bears  more  heavily  on  the  small 
publisher  than  the  laree.  This  situation  endai^era  the  future  of  these  publications, 
and  care  should  be  taken  that  these  market  papers  and  journals  are  not  required  to 
abandon  the  fleld  altogether. 

Whatever  finandal  aid  or  assistance  which  the  packera  have  given  these  publica- 
tions  in  the  past  has  been  done  in  the  interest  of  the  market  and  the  producers  ^t  the 
benefits  thereof.  No  market  paper  or  journal  could  successfuliy  falsify  either  prices  or 
coaditions.  To  do  bo  would  be  to  commit  financial  tuicide,  as  its  integrity  and  accu- 
racy are  the  sole  measures  of  its  value  to  its  subscribers. 

These  defendants  have  no  advanti^!e  of  any  kind  either  over  the  producer  of  live 
stock  or  the  purdiaser  of  their  finished  products  by  or  through  the  publication  of 
market  papers  or  journals.  The  fact  is  that  both  the  people  from  whom  the  packers 
buy  their  raw  materials  and  the  people  to  whom  they  sell  their  product  are  fully  and 


These  defendants  deny  that  the  control  of  the  stockyards  and  of  the  other  fadlities 
at  the  yards  would  cause  the  results  claimed  in  the  bill  of  complaint,  and  with  refer- 
ence thereto  would  state: 

(a)  If  the  profits  made  by  the  stockyard  company  are  reasonable  (and  there  is  no 
chuge  in  the  bill  of  complaint  that  moy  are  unreasonable)  then  it  is  wholly  and 
absolutely  immaterial,  both  to  the  producer  of  live  stock  and  the  consumer  of  meat, 
who  owns  the  capital  stock  in  the  stockyards  so  far  as  profits  are  concerned.  Packer 
interest  in  stockyards  does  not  add  1  cent  to  the  cost  of  meat  to  the  consuming  public. 
On  the  contrary,  if  packer  control  of  the  yards  means  greater  efficiency  and  saving 
of  cost,  it  is  to  that  extent  a  saving  to  the  consumer.  In  other  words,  the  elimination 
of  the  packers  from  interest  in  the  yards  would  eliminate  neither  the  yards  nor  the 
reasonable  diargee  which  the  yards  company  is  justified  in  making  for  its  servieee. 

(6)  There  is  no  power  in  a  stockyard  company  to  grant  a  miouopoly  either  to  banks, 
cattle  loan  institutions,  rendering  plants,  or  concerns  supplying  food  for  live  stock 
and  otheis,  and  no  such  monopoly  has  been  granted  or  att^pted  in  the  past. 

(i)  The  stockyard  companies  have  no  power  to  prevent  the  establishment  of  new 

Dkiug  plants  at  the  respective  yuds  or  to  hamper  the  growth  of  those  in  existence; 
,  on  the  contrary,  it  is  to  the  direct  and  beet  interest  of  the  stockyard  company  to 
induce  the  location  of  additional  packing  plants  and  to  give  such  service  as  would 
encourage  the  growth  of  thoee  in  existence.  The  fact  is  that  the  building  of  additional 
packing  plants  has  been  encouraged  by  all  of  the  yards. 

(d)  The  present  stockyard  companies  can  not  prevent  the  development  and  limit 
the  number  of  new  markets  or  centralize  and  restrict  busineee  to  the  present  stock- 
yards. The  Morris  interests  have  in  the  past  established  new  markets  in  direct  com- 
petition with  the  other  large  packers.  In  1910  Morris  built  a  packing  plant  and  stock- 
yards at  Oklahoma  City,  in  direct  competition  with  Swift  and  Armour  at  Fort  Worth 
and  with  Cudahy  and  Dold  at  Wichita,  being  \em  than  200  miles  from  each  point, 
and  even  to  the  present  time  Morris  must  buy  live  meat  animals  in  the  leading  markets 
of  this  country  to  sustain  and  keep  its  Oklahoma  City  packing  plant  in  operation. 
To  illustrate:  Morris  i  Co.  has  purchased  as  high  as  40,000  head  of  cattle  in  one  year 
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at  the  Btockyud«  in  Fort  Worth  controlled  by  Armour  and  Swift.  Thesa  cattle  were 
purchiaed  for  eUuEhter  at  ita  pa^'kiog  plant  in  Oklahoma  (!ity,  operated  in  active 
compeiition  with  tbe  Smtt  and  Armour  plaota  at  Fort  Worth. 

The  South  needs  packer  development  and  diveraiSed  Industry,  and  eapeciallv  in 
those  sections  where  cotton  cau  no  toD^r  be  raised  ou  account  of  the  boll  weevil.  The 
climate  aud  the  soil  both  favor  the  raiaing  of  meat  animals,  and  the  large  packere  have 
been  developing  this  section  both  with  packLng  plants  and  etocWords.  If  the  packer 
^ould  be  deni«ni  the  privilege  of  being  iutereeted  in  stockyanb,  then  this  develop, 
ment,  so  much  needed  and  desired,  may  be  arrested  and  defeated. 

{f)  There  has  never  been  any  exclusive  accese  to  information  concerning  receipts 
and  sales  of  live  stock  and  ila  luspoaition,  either  to  the  producer,  the  packer,  or  any- 
one else.  This  information  haa  always  been  and  is  public  and  accessible  to  evety- 
bodv  alike. 

The  Bureau  of  Markets,  under  the  Department  of  Agriculture,  is  maintained  for  the 
purpose  of  obtaining  and  disseminating  thia  species  oi  information  to  all  concerned. 


A  branch  house  is  primarily  a  market,  or  sales  place,  for  the  dispoeitioD  of  packing- 
house products  at  a  distance  from  the  packing  plant.  Branch  houses  are  also  fre- 
quently used  for  manufacturing  purpoaee.  such  as  the  smoldi^  of  hams  aiid  bacoo 
and  the  n^ftk^ng  of  sausage  and  other  ■'"iM^ir  products.  The  consuming  pu1>lic  thus 
get  the  most  wholeeome  product. 

The  branch  house  must  have  refrigeration,  for  meat  is  a  very  highly  perishable 

Eroduct.  Before  we  had  refrigeKtion,  beef  was  shipped  to  the  eastern  markets  in 
ox  cars,  when  the  weather  was  cold  enough,  and  sold  at  auction  on  arrival.  This 
costly,  insanitary,  wasteful,  and  extravagant  method  was  soon  discarded  when  the 
bigpackers  invented  and  brought  into  use  the  refrigerator  car  and  the  branch  house. 

The  branch  house  is  ordinaniy  located  on  a  switch  track  near  the  business  center 
of  the  city,  and  is  managed  by  experienced  men  who  know  the  wants  of  their  par- 
ticular community.  At  first  the  tn'anch  house  was  a  crude  aiTair,  bnt  the  modern 
branch  bouse  costs  from  {75,000  to  $300,000. 

The  branch  house  is  in  the  interest  of  both  the  producer  and  consumer,  because, 
without  the  distributing  facilities  of  the  big  packers,  of  which  the  branch  house 
is  a  part,  congestion  would  take  place  at  the  packing  plant  and  the  packer  could  not 
buy  the  live  meat  animals  shipped  to  the  yards.  Consequently,  itis  in  the  interest 
ot  Uie  producer  that  the  packers  have  proper  marketing  fsunlities,  so  that  tho  packing 
plant  will  cot  be  congested  with  the  finished  product,  and  bo  that  the  packer,  by  not 
being  a  apaamodic  buyer,  can  at  all  seasons  of  the  year  pay  a  fair  price  for  the  live  meat 
animals  offered  for  sale  on  the  market.  The  branch  house  not  only  serves  this  purpose 
for  the  producer,  but  is  also  the  source  through  which  the  butcher  at  all  seasons  of  Uie 
year  gets  his  meat  and  in  turn  is  able  to  continually  supply  tho  consuming  public. 

With  the  large  packing  plants  located  near  the  source  of  production,  as  they  should 
be  (thus  saving  the  producer  Hhrinkage  and  freight),  the  branch  house  is  an  absolutely 
essential  part  of  tho  distributing  system  of  the  packer.  Meat  is  a  highly  perishable 
product  and  can  only  be  kept  in  good  condition  for  a  limited  number  of  days,  even 
with  refrigeration.  Not  only  is  the  refrigerator  car  and  the  branch  house  an  eesential 
in  the  distributing  system  of  the  packers,  but  these  facilities  keep  down  the  waateof 
meat  to  a  minimum,  and  prevent  the  increase  in  price  wliich  waste  would  necessarily 

These  defendants  are  not  advised  as  (o  the  number  of  branch  houses  maintained 
by  the  defendant  parent  companies,  as  alleged  in  the  bill  of  complaint,  but  these 
defendants  state  the  fact  to  be  that  Morris  established  its  first  branch  houses  in  the 
East  in  the  year  1885,  and  it  now  has  186  branch  houses,  with  2,850  employees. 

These  defendants  further  stat«  that  the  distributing  system  of  the  large  packets, 
including  refrigerator  cars  and  branch  houses,  does  not  give  to  them  any  monopoly 
in  the  sale  of  meats  in  the  great  consuming  centers,  or  anywhere  else.  To  illustrate 
the  situation  in  that  regard  it  may  be  stated  that  in  New  York  City,  in  addition  to  the 
defendants,  there  are  more  than  75  wholesale  dealers  and  slaughterera,  and  in  Boston, 
besides  the  defendants,  there  are  13  large  wholesale  dealers  and  15  houses  that  buy 
from  local  slaughterers.  This  is  characteristic  of  all  the  large  citiea  in  the  great  con- 
suming section  along  the  Atlantic  seaboard. 

The  meat  sold  through  the  branch  houses  must  bear  the  expense  ofshipment  from  tbe 
packing  plant  to  the  branch  house,  in  many  instances  being  a  great  distance  and  a 
laige  expense.  This  meat  comes  in  competition  with  the  meat  of  numberless  local 
slsughl«rers  in  all  of  the  cities  of  this  country,  which  latter  meat  has  no  expense  what- 
ever for  transportation  and  is  also  free  of  the  expense  incident  to  Federal  inspection- 


.V^iOU^R" 


PACKEBS'   CONSENT  DECBEE.  1103^ 

Conaequenlly,  in  the  matter  of  competition  the  meat  of  the  big  packer  sold  through 
branch  houses  ia  at  a  decided  dieadvantase-  The  branch-houeea  maintaJnefl  simply 
ae  a  mitter  of  necesaitv,  and  because  no  better  diatributii^  syHtem  has  ever  been  sup- 
Rested  or  adopted  for  the  tranaportation  of  meat  from  the  la^e  packing- house  centera, 
which  should  be  near  the  source  of  produttion,  to  the  great  eonaumln^  centers,  which 
are  largelv  aloni;  the  Atlantic  seaboard. 

These  defendants  further  state  that  a  perishable  product  like  meat  can  not  be  han- 
dled through  some  common  freight  house,  like  farming  implements,  clothing,  boota, 
and  shoea.  or  other  staple  articles,  which  do  not  have  to  be  sold  quickly  in  order  to 
prevent  deterioration  or  complete  loss. 


As  stat«d  in  the  bill  of  complaint,  route  cars  supplement  the  branch  houses  and 
serve  the  purposes  of  reaching  the  small  communities  where  the  trade  is  not  suffi- 
ciently large  to  justify  an  investment  in  a  branch  house. 

The  route  car  does  more  than  this,  it  brings  to  these  smaller  communities  the 
Federal  inspected,  sanitary,  and  finely  prepared  products  oi  the  modem  packing 
house.  Through  the  efficiency  of  the  large  packers  and  the  utilization  by  them  of  all 
by-products,  these  meats  and  meat  food  products  can  be  supplied  to  these  small 
distant  communities  at  less  cost  than  they  are  supplied  through  the  local  butcher. 
At  the  same  time  the  Department  of  Agriculture  haa  detenninM  and  reported  "that 
farmers  receive  smaller  relative  returns  from  cattle  marketed  locally  than  from  those 
that  are  shipped  to  centralized  markets." 

These  derendants  are  not  advised  as  to  the  number  of  route  cats  operated  by  the 
parent  companies  or  the  percentage  which  that  number  bears  to  the  total  number 
operated  in  the  packing  industry.  These  defendants  state  that  Morris  &  Co.  operates 
265  car  routes  in  this  country,  reaching  5.074  towns,  and  the  buBiness  done  from  these 
route  cars  comes  in  direct  and  active  competition  not  only  with  the  products  of  the 
large  packers,  but  also  with  the  local  butchers  and  slaughterers,  maiw  of  iriiom  are 
not  Federal  inspected  and  have  no  expense  of  shipment  whatever.  The  percentage 
of  route  cars  opierated  by  the  five  large  packers  as  compared  with  the  number  of  route 
cars  operated  by  the  packing  industry  as  a  whole,  does  not  begin  to  describe  the  amount 
of  competition  which  the  bu^eas  aone  from  these  route  cats  comes  in  contact  with. 
If  these  route  cars  were  not  in  eiistence  the  strong  probability  is  that  the  local  butchers 
and  slaughterers  would  increase  the  price  of  meat  te  the  consuming  public.  These 
defendants  maintain  that  these  route  cars  are  now'operated,  not  only  within  the  law 
and  without  any  Undue  or  improper  advantage  to  tne  packers,  but  they  are  in  fact 
operated  to  the  great  benefit  and  advantage  to  the  consuming  public  m  the  towns 
and  communities  reached  by  tfaem. 

,  ADTO  TRUCKS. 

These  defendants  do  not  maintain  any  auto  trucks  that  serve  as  route  cats,  but  insist 
that  the  consuming  public  ia  entitled  to  the  most  efficient  and  best  means  of  distribu- 
tion of  meats  and  meat  food  products  that  can  be  devised. 


The  bill  of  complaint  alleges  that  the  cold-storaee  warehouse  enables  the  packer  to 
extend  the  volume  of  his  business.  Anything  that  extends  volume  in  tne  meat- 
packing business  is  in  the  interest  of  the  pubBc  generally,  both  producer  and  con- 
aiimer,  because  a  big  volume  enables  the  packer  to  utihae  the  by-products  to  the 
fullest  possible  extent.  That  is  why  the  big  packer  has  so  many  departments.  That 
is  vrby  the  big  packer  has  a  large  force  of  chemists  and  highly- trained  specialists  who 
are  constantly  endeavoriiig  to  produce  more  and  more  by-products  from  the  oflal, 
the  effect  of  which  is  to  bring  down  the  price  of  meats  for  human  consumption.  That 
is  one  important  reason  why  this  country  must  continue  to  have  big  units  in  the 
packing  industry. 

Ci«nerally  speaking,  the  cold-storage  warehouse  enables  full  production  in  seasons 
of  plenty  to  be  carried  over  to  seasons  of  scarcity;  thus  etabiltzing  the  prices  for  the 
producer  in  seasons  of  plenty  and  at  the  same  time  making  the  prices  lower  to  the 
conaumer  in  seasons  of  scarcity. 

The  chief  function  of  the  cold-storage  warehouse  in  the  meat-packing  business  is 
to  preserve  the  surplus  meats  until  they  can  be  advajitageoualy  marketed,  which  is 
in  the  ijit«rest  of  both  the  [soducer  and  the  consumer.  At  tdmes  there  are  estni- 
ordinary  rune  of  cattle,  hogs,  or  sheep  at  the  various  yiu^ls.    Sometimes  this  ia  due  te 
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ufliul  and  nomul  oauses,  such  as  the  end  of  the  gnu*  eeason  for  cattle,  or  in  the  fall 
[or  bogs;  and  at  other  timea  it  is  due  to  Bomethini;  unusual  and  out  of  the  ordinary, 
u  a  drou^t  in  the  Southwest  or  a  cholera  scare  among  the  bog  feedera.  Under  such 
circumstancea  if  there  were  no  coldetorage  warehouBee  to  take  care  of  this  temporary 
oversupply  this  U^'e  stock  could  not  be  marketed  and  would  represent  a  clean  waste 
in  the  food  supply  of  the  Nation,  which  in  turn  would  enhance  the  price  of  meats  to 
the  conxumcr.  not  to  mention  the  loss  to  the  producer. 

If  it  had  not  been  for  the  cold-storage  «'arehouBe«  along  the  Atlantic  seaboard  our 
armies  and  the  armies  of  our  associates  could  not  have  been  fed  with  American  mes,t 
during  the  war,  as  these  warehouses  enabled  us  to  sttHv  the  meats  at  places  reasonably 
acceanble  to  seaboard  while  waitinc  for  the  ships. 

Uorris  A  Co.  owns  but  oue  cold-ston^  warehouse,  which  is  located  in  Chicago. 
This  warehouse  has  a  capacity  of  about  50,000,000  pounds,  a  large  part  of  which  is 
used  for  meats  in  process  of  curing.  It  is  ueceeear^  for  the  company  to  store  almost 
that  amount  in  outside  public  warehouses,  for  which  Morris  &  Co.  pays  the  re^sr 
published  rates  r^  .....  -.  .      -■.■.  ...      ,-  — 

warehouses  may  b 
over  public  warehouses. 

These  defendants  deny  that  th^  have  any  possible  advantage  over  their  com- 

CtitoTs  through  the  cold-storagewarehouseialsodeny  that  the  ccdd-storage  warehouse 
s  ever  been  used  by  them,  or  any  of  them,  as  a  means  to  control  the  price  of  meats 
and  BOK»lled  substitute  foods. 


urchased  or  acquired  any  in- 

_  ,  ^       treto,  the  stocky&rda  terminal 

railways  or  market  papers  in  order  to  repress  and  discourage  the  development  of  other 
packers  and  s'au^ternouses  or  to  control  the  shipments  of  meat  to  the  various  markets. 
These  defendwits  state  that  there  are  more  packers  in  competition  with  them  than 
ever  bc^re  in  the  history  of  the  industry;  that  there  are  more  than  300  meat  packets 
doing  an  intentate  business  under  Fedeial  inspection,  and  there  are  more  th^  1,000 
local  elaughtereiB  doing  an  intrastate  butdness,  all  in  keen  and  active  competition 
with  tiiese  defendants, 

"nieee  defendants  deny  that  they,  or  any  of  them,  ever  purchased  or  acquiried  any 
interest  what«ver  in  stockyards,  terminal  facilities,  or  market  papers  by  concert  of 
action  and  puisuant  to  a  common  understanding  with  the  other  defendants  in  this 
case,  or  with  any  other  person  or  persons;  and  these  defendants  have  never  acquiesced 
in  the  acquisition  of  interest  in  or  control  over  stockyards  by  any  of  the  other 
defendants. 

'nieee  defendants  deny  that,  in  pursuance  of  a  common  purpose,  plan,  and  deeire, 
outside  investors  and  packers  have  gradually  been  forced  out%B  dominatii^  bctors, 
bo^  in  the  ownership  and  management  of  the  most  of  the  important  stockyardB,  and 
have  been  replaced  by  (he  parent  companies  or  their  repreaentativee.  The  6m^  is  that 
none  of  the  Morris  corporationEi  have  any  capital  stock  or  otJier  intereet  whatsoever  in 
any  stockyard  in  this  country.  The  largest  stockyard  in  the  country — Chic^^o — is 
not  controlled  by  the  packers,  but.,  on  the  contrary,  only  one  individual  packer  has 
any  intereet  therein,  and  that  but  19  per  cent.  More  than  two-thirds  of  the  capital 
stock  of  the  second  largest  stockyard  in  the  country— Kansas  City— is  owned  by  people 
wholly  unconnected  with  the  packing  industry,  and  the  capital  slock  of  this  company 
is  deut  in  very  extensively  on  the  stock  exchange,  and  any  peraon  is  privileged  to  buy 
a  substantial  interest  therein.  Large  blocks  of  the  capital  stock  of  the  Omaha  yards, 
the  third  largest  stockyard  in  this  country,  are  owned  by  people  wholly  unconnected 
with  the  packing  industtv. 

More  than  one-third  ot  the  capital  stock  of  the  East  St.  Louis  yards,  the  fourth  in 
size,  is  owned  by  people  who  are  not  connected  with  the  packing  industry.  But  the 
smaller  yards,  near  the  source  of  production,  like  the  Denver,  Port  W(»th,  Oklahoma 
City,  and  Wichita  yards,  which  can  scarcely  support  two  packers  and  which  render 
tiie  great  service  to  the  producers,  relieving  them  of  both  freight  and  shrink,  are  not 
so  attractive  to  the  iuvasting  public,  and  these  are  the  yards  irttich  have  been  built 
up  and  are  controlled  by  the  packers. 

These  defendants  further  state  that  the  interests  ac<]uired  by  the  packers  in  the 
various  stockyards  of  this  country  were  generally  acciuired  tluougb  necessity  and  in 
order  that  such  yards  might  be  built  up  and  maintained  efficiently,  and  this  packer 
int«e8t  in  these  yards  has  resulted  generally  in  the  extension  and  buildii^  up  oi 
the  market. 
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ethoda  set  out  and  described  in  the  bill  of  coniplainl 
These  defendants  deny  that  the  Moma  parent  company,  charged  in  the  bill  of 
>mplamt,  has  miit^  aay  exclusive  privileges,  euch  as  the  right  to  purchase  dead 
limals,  the  right  to  fumish  supplies  and  facilities,  and  tie  location  of  cattle  banks 
id   cattle  loan  companies,  to  concerns  and  corporations  in  which  those  defendants, 

■  any  of  them,  were  interested ;  also  deny  that  they  employed  the  powers  and  privi- 
ges  more  specifically  set  forth  and  discuBsed  in  the  bill  of  complaint  under  the 
sadii^  "Nature  of  the  business  and  method  by  which  it  is  conducted." 

These  defendants  expressly  and  distinctly  deny  that  they,  or  any  of  them,  have 
ane  any  of  the  thii^  alleged  in  the  bill  of  complaint  for  the  purpose,  or  with  the 
feet,  of  discouraging  and  suppressing  the  establishment  of  packing'  estabiishments 

■  d^varfino  the  growth  of  anv  packing  compauy  whatsoever. 

These  defendants  further  deny  that  they,  or  any  of  them,  have  attempted  to  mo- 

CONTRACTS  IN 

Defendants  expressly  and  distinctly  deny  each  ajid  every  all^ation  and  averment 
1  the  bill  of  complaint  imder  this  heading. 

Further  answering  this  chaige  of  an  agreement  as  to  percentage  of  purchase,  these 
efendants  deny  that  they,  or  any  of  them,  have  any  ^reement  or  understanding 
'hataoever  with  any  petson,  firm,  or  corporation  concerning  or  affecting  its  purchaeea 
f  live  stock,  and  in  that  connection  state  moet  positively  that  the  buBiness  of  Morris  & 
!o.  is  regulated  and  controlled  entirely  and  absolutely  by  the  law  of  supply  and  de- 
mand, and  that  its  purchases  of  live  stock  are  not  regulated  or  controlled,  to  any 
xtpnt  whatever,  by  the  purchases  of  Swift  4  Co.,  Armour  &  Co.,  Wilson  &.  Co.,  the 
'udahy  Packing  Co.,  or  any  or  either  of  them,  or  of  any  other  person,  firm,  or  cor- 


These  defendants  state  that  there  is  not  the  uniformity  of  purchase  between  the 
>arent  companies  that  is  intimated  in  the  bill  of  complaint,  but  an  approximate 
iniformity  of  purchase  between  these  companiee  is  of  no  particular  significance,  as 
heae  businesses  have  been  majiy  years  in  developing,  and  each  company  now  has 
ta  re^lar  organization,  its  ordinary  and  usual  trade,  its  plant  capacity,  and  dis- 
ributing  system.  Moreover,  there  has  been  a  very  determined  fight  for  several  years 
rom  certain  quarters  to  hold  these  companies  to  their  present  volume  and  not  to 
>eniiit  them  to  grow  or  extend,  if  not  to  disintegrate  them  altogether.  All  of  this 
70uld  tend  ta  bring  about  even  a  greater  uniformity  of  purclurae  than  the  law  of 
.•eneral  average. 

The  uniformity  appears  closer  than  it  actually  is  because  of  the  tremendous  volume 
ncident  to  the  packing  business.  In  the  figuree  of  percentage  the  difference  of  1  per 
^ent  to  the  average  mind  would  not  appear  great,  and  yet  tluit  1  per  cent  may  repre- 
lent  several  hundred  thousand  head  oj  catUe.  The  tnfierence  of  1  per  cent  in  the 
Morris  buy  between  the  years  1915  and  1917,  which  is  conceded  by  the  Government, 
represents  76,000  cattle,  which  is  approximately  10  weeks'  kill  in  Chicago  or  3  weeks' 
kill  at  all  of  the  Morris  plants. 

Further  answering^  these  defendant  state  that  there  is  much  more  unifonnity  of 
purchase  by  the  leading  interests  in  any  stabilized  basic  industn  in  this  country  nav- 
Jig  competition  than  there  is  in  the  pacKing  industry,  and  that  this  allied  uniformity 
)f  purchase  in  the  packing  industry,  whatever  muformity  there  may  be,  is  due  to 
healthy  conditions  and  sound  economic  laws,  except  that  brought  about  by  forces  and 
influences  outside  of  the  packing  industry  itself. 

This  identical  charge  of  uniformity  of  purchase  was  made  by  the  Government  in  a 
criminal  case  instituted  by  the  Government  in  Chicago  against  certain  of  the  officers 
of  three  of  the  defendant  parent  companies,  and  after  hearing  the  testimony  for  several 
months,  this  precise  question  being  gone  into  very  fully,  the  jury,  in  March,  1913, 
returned  a  verdict  in  fevor  of  the  defendants,  upon  the  testimony  of  the  (lovemment 
alone.  The  judgment  based  upon  that  verdict  neceosarily  means  that  there  was  no 
undue  uniformity  of  purchase  by  the  packers  and  is,  in  tact,  an  adjudicatian  on  that 
point.  , 

This  Government  suit  of  \9\2  wu  on  the  theory  that  three  of  the  parent  companisa 
in  this  case  maintained  a  certain  percentage  as  to  buying  of  live  stock,  while  this 
present  suit  is  uainst  fivs  parent  companies  and  their  officers,  and  yet  there  is  no 
auction  in  the  bill  of  complaint  as  to  how,  when,  or  why  the  Government  chongeditB 
position  from  three  to  five  or  when  the  two  additional  parent  companies  became  parties 
■ 
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ta  the  pTMent  ftllef^  agreement,  or  hov,  or  lo  what  extent,  the  two  additional  mm- 
paaiee  have  BiTertHi  the  alleged  perrentai^. 

These  defendants  further  slate  that  duniiK  the  war  the  Grovemmeat  ordered  and 
directed  the  jtackere  of  the  country  generally,  including  the  defendants,  to  maintain 
their  respective  volumee  of  butdneee.  The  Uovemment  can  not  consistently  order  & 
certain  thing  done  and  tlien  afterwards  complain  of  ita  being  done.  CoDsequently, 
the  auctions  in  the  bill  of  complaint  do  not  set  up  any  facta  constituting  a  viotatioa 
of  any  law  on  thia  point  within  tliree  years  next  preceding  the  filing  of  the  bill  of 
oompiaint. 

COMTROL  Cir  SrSBTlTrxE   POODS. 

Thn  statement  in  the  bill  of  complaint  that  defendants  had  eliminated  compt^tition 
in  m^at  products  is  wholly  without  foundation  in  fact,  as  is  also  the  statement  that  the 
packers  commenced  the  handling  of  foods  and  products  ordinarily  handled  by  whole- 
sale grocers  and  produce  dealers  in  order  to  kMp  the  price  of  meats  from  advancing 
out  of  proportion  to  these  other  foods. 

,  The  fact  ia.that  Morris  &  Co.  largely  confined  its  activities  to  the  production  and 
handling  of  meat  food  products  until  the  latter  part  of  1917.  At  that  time  the  coet  of 
live  meat  animals,  labor,  taites,  supplies,  and.  everything  entering  into  meat  had  ad- 
vanced tremendously.  The  irrepdar  receipts  of  cattle,  sheep,  and  hi^s  due  to  short- 
age of  live  stock  caused  irregular  markets.  There  are  always  slack  seasons  in  the  salf 
of  the  meats.  Morris  &  Co.  had  fixed  an  overhead  for  the  maintenance  of  it«  branch 
houses  and  the  distributing  system.  During  the  war  the  meat  that  was  furnished  to 
our  Government  and  the  Governments  of  our  associateB  did  not  pase  throu^  the 
branch  houses,  and  as  the  Government  discouiaged  the  eating  of  meat  by  the  civilian 
population  in  order  that  the  armies  and  navies  might  be  properly  fed,  the  employees 
u>  the  branch  houses  were  not  fully  eng^d  and  had  plenty  of  time  to  handle  addi- 
tional lines.  In  order  to  meet  these  conditions  and  to  keep  down  the  expense  of  this 
distributing  system,  Morris  &  Co.  began  the  handliuf;  of  caimed  fruits  and  vegetables. 
The  company  had  the  branch  houses,  the  sales  organization,  and  delivery  equipment, 
aud  expensee  were  going  on  whether  the  meat  business  was  active  or  quiet.  It  was, 
therefore,  decided  that  it  was  good  busineaa  to  keep  all  of  these  men  and  the  equipment 
buBV  the  year  around,  and  in  order  to  do  so  canned  fruits  and  vegel&blee  were  added 
to  the  Morris  lines. 

In  addition  to  the  utilization  of  the  entire  organization  to  its  full  capacity,  these 
added  lines  enabled  Morris  4  Co.  to  make  more  frequent  tumovere,  snmller  ^es  tc 
the  retailer,  who  ordered  more  frequently,  reduced  Mb  investment  in  stock  and  gave 
the  consumer  a  better  product.  Morris  &  Co,  was  often  encouraged  by  retaileiB  to 
add  to  its  line  a.i  they  appreciated  the  service  and  could  save  time  va  both  purchasing 
and  delivery. 

In  the  handling  of  groceries  Morris  &  ('o.  had  no  advantage  whatever  in  freight 
rates  over  its  competitors,  and  the  only  advantage  which  the  packer  had  in  handlit^ 
groceries  and  so-called  unrelated  lines  was  the  advant^e  due  to  his  efficiency,  and  it 
IS  perfectly  legitimate  and  proper  that  the  consuming  public  should  receive  the 
benefit  of  such  legitimate  advantage. 

These  defendants  deny  that  Moms  &  Co.  fixed  prices  so  low  as  to  gradually  eHminale 
competition  and  to  exterminate  the  produce  d«iler  and  wholesale  grocer.  It  is  an 
admitted  fact  that  the  number  of  wholesale  grocers  and  the  volume  of  business  done 
by  them  since  M(»ris  &  Co.  entered  this  field  in  the  latter  part  of  1917  has  increased 
more  than  10  per  cent.  This  conclusively  demonstrates  that,  instead  of  etiminating 
competition,  or  even  injuring  the  business,  the  competition  of  the  packere  has  stimu- 
lated and  been  beneficial  to  the  business. 

The  entire  business  done  by  Morris  &  Co.  in  the  so-called  unrelated  lines,  which 
consisted  almost  entirely  of  canned  fruits  and  vegetables,  amounted  to  leae  than  2 
per  cent  of  the  total  annual  sales  of  the  company.  The  total  business  done  by  all  of 
the  packers  in  lines  unrelated  to  meats  amounts  to  lees  than  3  per  cent  of  the  entire 
volume  transacted  by  the  wholesale  grocers  and  packers. 

In  view  of  the  substantia!  growth  of  the  business  of  the  wholesale  grocem  during  the 
last  few  years,  the  statement  m  the  bill  of  complaint  to  the  efiect  tiiat,  unless  prevented 
by  a  decree  of  this  court,  the  defendants  will,  within  the  compass  of  a  few  yeaia,  con- 
trol the  q  uality  and  price  of  each  article  of  food  found  on  the  American  table,  is  nothing 
short  of  the  ridiculous.  On  the  contrary,  these  defendants  insist  that  it  is  in  the  best 
intereet  of  the  coosuming  public  that  it  should  get  the  benefit  of  the  distributinK  system 
and  added  competition  ot  the  packets  in  these  so-called  related  lines.  To  eluninate 
the  packers  from  this  field  would  merely  mean  to  cut  down  competition  to  that  extont, 
to  which  the  consuming  public  is  entiued.  The  handling  of  groceries  and  foods  oth«' 
than  meats  by  the  packere  has  resulted  in  a  better  product  and  a  saving  of  foods  throu^ 
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wastage  and  destruction.  While  the  «  holeaale  grocer  has  his  piece  in 
scheme  of  this  country,  still  it  would  be  to  the  interest  of  (he  people  generally  if  the 
efficient  competition  of  the  packers  nould  force  the  nholesale  grocer  to  revise  his 
business  methods  and  cut  down  his  costs. 

All  of  the  profits  made  by  Morria  &  Co.  in  the  handling  of  these  so-called  unrelated 
lines  finally  went  into  the  packing  house  profits  and,  to  that  extent,  enabled  the 
parker  to  sell  moat  at  a  lower  price.  Consequently,  the  elimination  of  the  JwcfcelB 
from  these  so-called  unrelated  lines  would  naturally  result  either  in  lower  pricea  iot 
the  live  stock  or  higher  prices  for  meats. 


PINANCtAL   GROWTH,   PKESBNT   NBT   V 


)    VOLtJUB    OF   BUSmBSB. 


These  defendants  are  not  advised  concerning  the  alleged  growth,  profits,  sales,  or  net 
worth  of  Swift,  Armour,  Wilson,  and  Cudahy  between  the  years  1904  and  1919,  hut  these 
defendants  do  state  that  the  total  annual  profits  of  Morris  &  Co.,  from  every  source 
whatsoever,  for  (his  period  of  16  years  was  but  8.41  per  cent  on  the  capital  and  surplus 
invested.  Out  of  thoBo  jirofits  dividends  have  been  paid  to  the  stockholders  repre- 
senting but  1.71  per  cent  on  the  capital  invested.  The  balance  of  profits,  1o  wit,  6.70 
per  cent  on  the  capital  invested,  has  been  added  to  surplus. 

A  table  showing  the  capital  stock,  the  surplus,  and  the  profits  of,  and  the  dividends 
paid  by,  Morris  &  Co.  for  each  of  the  years  1904  (o  1919,  both  inclusive,  is  as  follows: 


Year. 

Capital. 

Surplus. 

ftoflts. 

Dividend  pali. 

13,000,000.00 
3  000  000.00 
3,000,000.00 
3,000,000.00 
3,000,000.00 
3,000,000.00 
3,000.000.00 
3,000.000.00 

3,ooo,ooaoo 

3,000,000.00 
3.000.000.00 
3,000,000.00 

3[ooo!ooo.oo 

3,000,000.00 
3,000,000.00 

(12,653,983.17 
14,080,582.56 
15,304,226.26 
17,420,844.91 
17,872,518.30 
20,207,907.65 
21  827,488.01 
22,138,680.97 

27;038;85,i!73 

32;i  42^483. 41 
37,293,554.83 
41,311,413.72 

11,656,599.39 

2;25i;«73:39 

2,650,389.35 
,B16.e96.94 

;32i;4i4.78 

3,632,212.90 

5  301,071.47 

4  217  858.34 

703,641.00 

Profit  on 

.  $0.0129 
.  . 0170 
.  . 0181 
.  . 0106 
.       .0016 


1910.... $0.0061  I  1915 

1911 0086  !  19ie 

1912 0136     1917 

1913 0117     191S 

1914 0139  I  1919 

These  defendants  are  in  no  way  connected  with  Snift,  Armour,  Wilson,  or  Cudahy, 
and  are  not  in  a  position  to  state  as  to  their  profits,  but  these  defendants  are  advised 
and  verily  believe  that  the  profits  made  by  the  five  b^  packers  have  been  substan- 
tially less  than  the  profit*  miide  by  any  other  large  basic  industry  in  this  country. 

Tliese  defendants  deny  that  the  Government  has  not  ascertained  all  of  the  prolitfl 
made  by  the  defendants,  and  state  the  fact  to  be  that  departmentsand  representatives 
of  the  Government  havt  been  through  their  books  and  records  very  thoroughly  and 
for  many  years,  and  are  familiar  therewith,  and,  under  these  circumstances,  these 
defendants  state  that  the  petitioner  is  not  justified  in  alleging  that  these  are  profits 
which  have  not  been  ascertained. 


Unfortunately,  the  allegations  in  the  bill  of  complaint  under  this  heading  are  vague, 
indefinite,  and  uncertain.  These  defendants  are  not  advised  as  to  the  number  of 
^^rpotations  in  which  the  Swift,  Armour,  Wilson,  and  Cudahy  companies  are  inter- 
seted :  nor  are  these  defendants  advised  as  to  what  is  included  m  the  word  "families" 
under  the  averment  in  this  regard.    These  defendants  do  say  that  the  Morris  organi 
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iktioD  is  intMiatod.  compuatively,  in  very  few  rorpontiona,  and  if  the  jpetitionH 
would  epeci(ic*llv  all^e  or  set  out  the  nmmes  of  the  corpontione  ia  which  it  is  claimed 
that  any  of  the  Morris  defondanta  are  intereated,  then  these  defendant  would  tuuwei 
such  an  allegatiou  with  certaioty  and  precision. 

These  defendants  are  abeolutely  certain,  however,  that  the  Morris  OTganizAtion  hu 
no  greats  number  of  corporations  thui  is  oMinarily  identified  with  a  huainees  having 
the  volume  and  magnitude  of  Morris  &  Co,  The  corporationa  which  Morris  &  Co. 
do  own  or  control  were  acquired  and  are  held  and  controlled  legally  and  not  in  vio- 
lation of  any  law. 

EXTBNT  OP   INDnSTRUL  CONTROL  IK    TUB   SVBBTITUTB    rOOOB   AKL) 


It  would  not  be  an  enormous  undertaking  to  det«rmine  the  d^ree  of  control  eiei- 
ciaed  by  the  defendants  in  all  of  the  various  activities  mentioned  in  the  bill  of  com- 
plaint, and  there  is  positively  no  truth  in  the  statement  that,  if  the  growth  is  p^-- 
mitted  to  continue  unchecked  it  wilt  be  complete  within  a  few  years.  The  fact  ii 
that  it  is  now  within  the  complete  power  of  the  petitioner  totiscerlain  and  determine. 
if  that  has  not  already  been  done,  juat  lo  what  ex.t«nt  MorriB  &  Co.  is  engaged  in  any 
of  these  unrelated  lines. 

Of  course,  these  defendants  are  not  familiar  with  the  allseed  growth  of  the  bupiuife 
of  Armour  A  Co.  in  these  unrelated  linee,  as  alleged  in  the  bill  of  complaint. 

Morris  &  Co.  disclaims  any  purpose  whatever  on  its  part  to  secure  control  of  the 
market  for  so-called  roe*t  autietitute  foods  or  any  portion  thereof. 

The  parent  companiea  do  not  control  either  tne  output  or  the  price  of  producle 
marketed  through  tneirdiatrihuling  facilities,  becausetheymust  pay  exactly  the  ame 
freight  rate  on  goods  shipped  through  these  fa<:ilities  as  if  Uiey  were  shipped  othefwise. 

L  DBFBNDANTB. 


The  individual  defendants  are  all  members  of  the  board  of  directors  of  Morris  &  Co, 
of  Maine.  Eklward  Morris  is  president,  Nelson  Morris  is  chairman  of  the  boud,  L,  H. 
Heynuuin  is  vice  president,  C  M.  MacFarlane  is  vice  president  and  treasurer,  aod 
H.  A.  Tinmiine  is  secretary  and  aaaistant  treasurer  of  Morris  &  Co.  of  Maine. 

The  defendant,  Nelson  Morris,  waa  not  on  the  pay  roll  of  Morria  &  Co.  between 
March  1,  191S,  and  June  11,  1919,  and  took  no  part  whatever  in  the  affairs  of  the  com- 
piwy  during  that  time. 

There  is  no  foundation  in  fact  for  the  statements  in  the  bill  of  complaint  that  there 
is  any  effort  or  attempt  on  the  part  of  these  individual  defendants,  either  for  thnn- 
selvea,  or  for  others,  to  control  the  meat  products,  or  so-called  substitute  foods  in  the 
United  States. 

CORPORATION   DBPBNDANTS. 

The  biatory  of  the  growth  and  development  of  the  Morris  organization  is  merely 
the  recital  ot  thrift,  economy,  efficiency,  strict  personal  attention  to  business,  and 
the  leavii^  of  the  earnings  in  the  business  to  accumulate;  in  another  form,  it  is  the 
tale  of  interest  compounded.  Thia  organization  has  been  three  generations  in  the 
makii^.  Nolson  Morris,  grandfather  of  the  present  heada  of  the  busiDesa,  was  the 
original  founder.  More  than  60  years  ago  he  started  in  busineas  aa  a  sheep  driver  in 
the  Chicago  yarda  with  a  total  capital  of  50  cents.  He  became  the  largest  feeder  of 
cattle  in  the  world,  feeding'  aa  higli  as  BO.OOO  head  at  one  time,  making  big  money  in 
sellinghia  cattle  to  the  packeiB,  and  the  money  so  made  went  into  the  packinp  business 
The  capital  stock  of  Morris  &  Co.  has  always  been  closely  held,  and  its  Intimate 
growth,  with  increasing  values  in  this  country,  can  thus  be  easily  understood. 

The  original  corporal©  organization  was  the  Fairbanlt  Canning  Co.,  but  the  business 
was  in  fact  conducted  as'a  partnership  by  Nelson  Morris  and  his  eons  under  the  firm 
name  of  Nelson  Morris  &  Co.  until  the  present  parent  company,  Morris  A  Co.  of  Maine. 
was  organized. 

It  can  be  asserted  with  complete  confidence  that  even  during  the  period  of  busineas 
development  in  fjiis  new  country  o£  unparalleled  natural  resources  and  advantages 
that  lie  parking  industry  was  far  above  the  average  in  business  morals  and  that  the 
industry  continues  to  be  conducted  with  honesty  of  purpose  and  scrupulous  regard 
for  the  laws  of  the  country  and  the  e  juities  of  the  producer  and  consumer. 

There  is  a  strong  disposition  in  certain  quarlers  of  this  country  to  have  the  Govern- 
ment interfere  with  private  buaineBa  by  the  creation  of  bureaus  to  control  and  run  the 
business,  which  necessarily  means  inefficiencv,  politics,  and  added  cost  to  the  con- 
Bumii^  public,    Tliis  policy  in  its  developed  stale  would  lead  to  paternalism  and 
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naJIy  Governmeat  operation,  which  vould  mean  the  destruction  of  private  initiative 
ad  personal  ambition,  which  haa  been  the  genius  oC  American  businese. 

In  this  cuuntiy  oC  shifting  extremee  the  preservation  of  equal  opportunity  to  all 
.merican  youth,  such  as  that  possessed  by  the  founder  of  the  Morns  organizE*ion,  ia 
[  vastly  more  importance  than  everything  else  involved  in  this  litigation. 

These  defendants  state  that  M'orris  &  Co.,  organized  under  the  laws  of  the  State  of 
taiue  on  October  16,  1903,  with  a  capital  stock  of  ?3,000.000,  is  the  company  deaip- 
at«d  in  the  bill  of  complaint  as  the  parent  company  in  the  Morris  group,  and  said 
ompany  has  its  principal  place  of  business  in  the  city  of  Chicago,  111.,  and  owns  and 
perates  a  packing  house  in  said  city  and  also  in  the  cities  of  East  St.  Ix>uiB,  111. ;  St. 
oaeph.  Mo.;  Kansas  City,  Kans.;  Omaha,  Nebr.:  and  Oklahoma  City,  Okla.  Its 
rincipal  business  is  the  purchase  anc!  slaughter  of  live  meat  animals  and  the  sale  i^ 
he  finished  products  thereof,  the  said  company,  through  its  aubsidiariee,  maintaining 
ailing  branches  in  the  principal  citiea  of  the  United  States. 

The  Morris  subsidiary  defendants  mentioned  in  said  bill  of  complaint  are  ae  follows: 

The  Morris  Packing  Co.  was  organized  under  the  laws  of  the  State  of  Maine  on  Sep- 
ember  2S,  1012,  with  a  capital  stock  of  {25,000  and  conducts  branch  hotisea  at  Litue 
tock  and  Helena,  in  the  State  of  Arkansas,  selling  Morris  products,  all  of  the  capital 
tock  of  said  company  being  owned  by  Morris  &  Co.,  of  Maine. 

Morria  &  Co.,  the  New  Jeraey  corporation,  was  organized  under  the  laws  of  New 
ersey  on  December  27,  1902,  and  has  a  capital  stock  of  J10O,0O0  and  operates  the 
elling  branches  for  the  Maine  corporation  in  the  United  States,  with  the  exception  of 
hose  oranches  in  the  States  of  Texas,  Louisiana,  Pennsylvania,  Maine,  and  Arkaosaa 
.11  of  the  capital  stock  of  said  company  being  owned  by  Morris  &  Co.,  of  Maine. 

Morris  &  Co.,  the  Louisiana  corporation,  was  M^nized  under  the  laws  of  the  State 
i  Louisiana  on  October  11,  1910,  with  a  capital  stock  of  $50,000,  and  conducts  the  . 
lorris  selling  branches  in  the  States  of  Louisiana  and  Texas,  all  of  the  capital  stock 
if  said  company  being  owned  byliforris  &  Co.,  of  Maine. 

Morris  &  Co.,  the  Pennsylvania  corporation,  was  organized  under  the  laws  of  the 
>tat«  of  Pennsylvania,  on  October  6, 1910.  with  a  capit^  stock  of  (w,0OO,  and  operate^ 
he  Morris  selling  branches  in  the  State  of  Pennsylvania,  all  of  the  stock  of  said  com- 
lany  being  owned  byMwriB  &  Co.,  of  Maine. 

Joseph  Stem  4  Sona  (Inc.)  was  incorporated  under  the  lawa  of  the  State  of  New 
fork  in  the  spring  of  1910,  and  has  a  present  capital  stock  of  $2,000,000,  and  now 
>perates  a  meat-packing  plant  in  the  city  of  New  York,  all  of  the  capital  stock  being 
leld  by  Morris  4  Co.  of  Maine. 

The  Brooklyn  Beef  &  Provision  Co.  was  incorporated  under  the  laws  of  the  8tat« 
<f  New  Yor'k  on  September  30,  1912,  with  a  capital  atock  of  $5,000  and  merely  operates 
,  branch  house  in  the  city  of  Brooklyn,  N.  Y,,  seUing  the  Morris  products,  all  of  the 
apital  stock  of  said  company  being  owned  by  Morris  &  Co.  of  Maine. 

The  Condit  Beef  ft  Provision  Co.  is  a  corporation  incorporate*  under  the  laws  of 
he  Stale  of  New  Jersey  in  July,  1909,  with  a  capital  stock  of  $5,000,  and  merely 
iperates  a  hranch  house  in  East  Orange,  N.  J. ,  selling  the  Morris  products,  all  of  the 
■apitai  stock  bein^  held  by  Morris  &  Co.  of  Maine. 

The  Corwin- Wilde  Co.  was  incorporated  under  the  laws  of  the  Slate  of  Massachusetts 
>n  March  29,  1S93,  with  a  capital  stock  of  $50,000,  and  merely  operates  a  branch  house 
n  the  city  of  Boston,  Mass.,  selling  the  Morris  products,  all  of  the  slock  being  held  by 
Jorris  4  Co.  of  Maine. 

Donnelly  &  Co.  (Inc.),  was  incorporated  under  the  laws  of  the  State  of  Massa- 
chusetts in  December,  1912,  with  a  capital  stock  of  $60,000,  and  operates  a  Iranch 
lOUse  in  the  city  of  Boston,  Mass.,  sellinp  the  >[orris  products,  ail  of  the  capital  stock 
•i  said  company  leing  held  by  Morris  &  Co.  of  Maine. 

The  Nation^  Hotel  Supply  Co.  was  incorporated  under  the  laws  of  the  State  of 
llinois  on  March  19,  1901,  with  a  capital  stock  of  $5,000,  and  operates  certain  hranch 
louses  in  the  cities  of  New  York  and  Philadelphia,  selling  the  Morris  products,  all 
)f  the  stock  of  said  company  being  held  by  Morris  &  Co.  of  Maine. 

Chambwlain  &  Co.  (Inc.),  was  incorporated  under  the  laws  of  the  State  of  Massa- 
chusetts on  February  27,  190T,  and  has  a  present  capital  stock  of  $200,000,  and  operates 
«rtain  manufacturing  and  selling  Iranches  in  the  city  of  Beaton,  Mass.,  1,334  shiues 
)f  the  capital  stock  of  said  company  being  owned  by  Morria  &  Co.  of  Maine,  tbe  rest 
)f  said  capital  stock  being  owned  by  parties  wholly  unconnected  with  the  Morris 
irganiiatiMi. 

J.  M,  Wilson  &  Co.  was  inc^iiporated  under  the  laws  of  the  State  of  Massachusetts 
)n  December  23,  1915,  with  a  capital  stock  of  $12,000,  and  this  com{Mdiy  merely 
)peratefl  a  wholesale  meat  market  in  Dover,  N.  H.,  Morris  A  Co.  of  Maine,  owning 
capital  stock  of  the  par  value  of  $9,000  and  the  leet  of  the  capital  stock  of  said  company 
MiDg  owned  by  parties  wholly  unconnected  with  the  Moms  oiganization. 


..V^iOU^R" 


1110  PACKBBS*  CONSENT  DECBBB. 

The  Middletown  Beef  &  Provision  Co.  waa  iacorporated  under  tb«  l&ws  of  tbt 
State  of  Massachusetts  on  January  7,  1914,  with  a  cApjtal  stock  of  |12,00D  and  taatiy 
operates  a  wholesale  meat  market  in  Middletown,  Conn.,  Munis  6i  Co.  of  Maine, 
owning  capital  stock  of  the  par  value  of  $8,000,  the  reet  of  the  capital  stock  boni 
owner!  by  people  wholly  unconnected  with  the  Morris  orEaniration, 

Glenn  &  Anderson  was  incorporated  under  the  lawa  of  the  State  of  lllinoie  on  Def  em- 
ber 14,  1905,  with  an  authorized  capital  stock  of  $10,000,  of  which  amount  stock  of  the 
par  value  of  iS,750  has  been  issued,  which  company  operates  a  whole^e  meat  marbi 
ID  the  city  of  Chiraeo,  111.,  Morris  di  Co.  of  U^ne,  owning  44^  shares  of  said  rapitil 
stock,  the  rest  owned  by  perBons  not  connected  with  the  Morris  organisation. 

It  is  not  the  fact,  as  alleged  in  the  bill  of  complaint,  that  only  thoce  subeidiahn 
which  are  subetantislly  100  per  cent  parent-company  owned  and  which  are  engaged 
either  in  slaughtoring,  packing,  or  the  selling  of  meats  have  been  made  parties  defend- 
ant. On  the  contiar>-,  it  will  be  obsen-ed  that  the  interest  of  Morris  &  Co.  in  several  of 
the  above  corporations  does  not  even  approach  100  per  cent. 

Defendants  deny  that  the  Western  Meat  Co.,  OaUand  Meat  Packing  Co.,  and  ihe 
Nevada  Packing  Co.  are  sitbsidiariea  of  Morris  &  Co. 

eOMB    PERTINENT    FACTS    AND    SUG0E8TI0NS    IN    CONNECnON    WITH    THE    PACKIKl. 
INBU8THY. 

These  defendants  feel  justilied  in  this  honorable  court  of  equity  in  caltiog  attenO'c 
to  some  of  the  pertinent  facts  involved  in  this  litigation  and  to  erane  of  the  probknu 
and  difficultiee  which  thev  encounter  in  endeavoring  to  do  equity  to  all  with  *tnm 
they  come  in  contact,  and  that  means  the  whole  poulation  of  tbe  United  States,  Ui 
thev  deal  in  a  necessity  of  life:  Food. 

Equity  demands  that  the  producer  of  live  stock  be  paid  a  fair  price  Sot  hie  animsk 
Eqmty  also  demands  that  the  consumer  be  served  with  the  packers'  finished  produii 
at  the  lowest  possible  cost.  Equity,  however,  in  the  view  of  the  stock  raiser  mcav 
high  prices  for  his  cattie,  while  equity  to  the  public  means  cheap  meat  on  the  table 
It  is  practically  impossible  to  please  both,  for  there  ran  not  be  che^  meat  on  tW 
table  of  the  consumer  when  tbe  producer  receives  high  prices  for  the  live  meat  aninul- 

Between  this  Scylla  and  Charybdis  the  packing  industry  in  the  past  haa  been  tosed 
in  all  directions  bv  angry  winds,  sometimes  biowiog  from  the  rangee,  sometimee  ticm 
the  combined  kitchens  of  housewives,  storm  tossed  themselves  by  the  mounting  vt\tt 
of  the  cost  of  living,  and  sometimes  from  the  cavernous  mouths  of  politicians  whoir 
interest  in  the  matter  is  distinctly  less  honest  than  that  of  the  prod  ucer  and  consuner. 
Thus  the  packer  has  suffered  from  agitation  and  misrepresentation;  he  has  been  i 
tempting  tar^t  for  time-serving  aspirants  for  public  favor  and  he  has  furnished  cam- 
paign Bhibboloths.  While  equity  has  been  demanded  of  the  packer,  and  to  the  bea 
of  his  ability  he  haarendered  it  loall,  still  equity  has  seldom  been  conceded  tohiis 

Tbe  packing  business  is  so  intimately  interwoven  inthedailyexistenceof  everymin, 
woman,  and  ddld  in  the  Nation,  so  identified  with  their  welfare  and  health,  tlut  il  ii 
extremely  Bensitive  to  criticism,  and  doub.ly  so  because  it  deals  in  a  highly  peridublr 
product.     Those  attacks  cause  not  only  moral  but  material  damage. 

The  packing  industry  can  not  justly  be  blamed  for  the  present  hi^  coet  of  liviM, 
because  it  gets  less  tbui  2  per  cent  [volit  out  of  its  total  sales  (repreacating  ap;noii- 
mately  one-fourth  of  1  per  cent  per  pound  of  dressed  meat),  while  the  producer  bpB 
85  per  cent,  and  the  balance  goes  to  labor,  frei^t,  and  other  expenses.  la  tbe  Iis< 
tew  years  j«cking-houae  labor  naa  advanced  more  than  150  per  cent,  and  everything 
that  goes  into  meat  has  advanced  in  proportion:  and  yet  meat  has  not  advanced  id 
comparison  with  other  neceesitiee,  and  within  the  last  six  months  meat  at  whcJesa)^ 
haa  declined  35  per  cent. 

We  submit,  in  all  candor,  that  we  have  reached  the  point  where  equity  must  I* 
done  to  this  vital  industry,  as  well  as  to  the  producer  and  the  consumer,  because  w 
future  very  closely  affecta  the  welfare  and  the  happiness  of  all  the  people.  It  csn  ocly 
Stand  BO  much  etrain.  It  must  not  be  torn  down  through  prejudice  or  passion  or  e-a 
a  misunderstanding  of  the  great  facts  which  point  to  the  eternal  justice  of  this  conin^ 

The  large  packers  are  perhaps  the  largest  borrowcis  of  money  of  any  induEitTj-  in  Ih  j 
world,  because  large  sums  are  required  t^i  buy  for  cash  the  live  meat  miiin»la  oQefvd  i 
daily  tor  sale  in  tiie  stockyards.  The  large  packers  are  expected  to  "clean  up"  lir  I 
yards  every  night.  It  also  takes  largo  sums  of  money  to  car^  the  stocks,  transport  th'  : 
meats  to  and  distribute  them  in  the  great  consuming  centers  at  a  distance  fnxn  ih-  . 
packing  houses,  and  to  make  a  market  for  American  meats  in  foreign  countries.  Th>  | 
export  trade  is  in  the  interest  both  of  the  American  live-stock  producer  and  of  Ameri- 
can Ulmr.     If  the  borrowing  power  of  the  packer  is  destroyed,  this  complex  industr-- 


■ooyie 


PACKEBfl'  CONSENT  DECREE.  1111 

will  be  in  a  worae  mem  than  the  nkUroada;  production  will  go  down  and  the  price  of 
meats  will  neceaeaiily  go  up.    It  is  easier  to  tear  down  Uutn  to  build  up,  as  the  world 

is  now  learning  in  this  period  of  reconatruction. 

It  is  but  juat  and  proper  that  thia  honorable  court  should  know  the  great  and  con- 
trolling facts  underlying  this  induBU|y  and  the  difRcult  and  delicate  problems  witli 
which  it  is  constantly  confronted.  The  packer  ia  in  the  nature  of  a  buffer  between 
the  ]Hoducer  and  the  consumer.  He  is  tbe  manufacturer  and  diatrihuter  of  meats 
and  meat-food  products  for  the  people.  If  he  does  his  work  efficiently  and  at  a 
reasonable  cost,  if  the  toll  he  exacts  for  the  manufacture  and  distribution  is  fair 
and  reasonable,  then  he  performs  a  great  and  vital  work  for  the  people  generally, 
and  the  machinery  and  efficiency  with  which  this  work  is  done  should  never  be 
destroyed  or  impaired.  It  is.  just  as  important  that  this  vital  industry  should  be 
treated  fairly  and  justly  by  the  public  as  that  the  public  be  treated  fairly  and  justly 
by  this  induatrv. 

These  defenoants  have  never  attempted  or  desired  any  monopoly  in  foods.  They 
bave  never  taken  a  position  of  defiance  to  the  Government.  On  the  contrary,  they 
have  honestly  tried  to  observe  tbe  laws  governing  their  businees,  not  only  in  letter 
bat  in  spirit  as  well.  They  deaire  to  cooperate  with  the  producer  and  to  treat  the 
consumer  fairly.  They  wvtt  to  deserve  the  confidence  of  the  people.  The  present 
efficiency  and  marketing  system  of  the  packing  industry  ahould  be  preeerved  to 
the  people  for  all  future  time,  but  this  induatcy  can  not  survive  conatant  agitation 
and  cririciam. 

These  defendants  atand  ready  and  willing  to  meet  the  views  of  the  Government 
along  f4ir  linea  that  would  tend  to  bring  about  a  better  and  more  equitable  undto'- 
Btandia^  between  thia  industry  and  the  public,  to  the  end  that  the  present  efficiency 
and  lasting  benefits  of  this  great  industry  may  be  preserved  and  perpetuated  for  the 
American  people. 

TRB   PRAYEB. 

These  defendants  say  that  the  bill  of  complaint  does  not  state  a  good  cause  of  action 
and  does  not  aver  facta  which  would  entitle  the  petitioner  to  any  relief  in  a  court 
of  equity. 

Farther  answering,  these  defendants  deny  that  the  petitioner  ia  entitled  to  the 
relief,  or  any  part  thereof,  in  the  said  bill  of  complaint  demanded,  and  pray  the 
same  advantage  of  thia  answer  as  if  they  had  pleaded  or  demurred  to  the  said  bill 
of  complaint;  and  pray  to  be  dismiased  with  their  reoaonable  costa  and  charges  in 
this  bMaif  most  wrongtully  sustained. 

Morris  &  Co.  (Maine),  Morris  Packing  Co.  (Maine),  Morris  A  Co.  (New 
Jeraey),  Morris  &  Co.  (Ltd.)  (Louisiana),  Morris  A  Co.  (Pennsylvania), 
Joseph  Stern  4  Bona  (Inc.)  (New  York),  Brooklyn  Beef  &  Provision 
Co.,  Ooadit  Beef  &  Provision  Co.,  Corwin- Wilde  Co.,  Chamberlain  & 
Co.  (Inc.),  DonneUy  &  Co.  (Inc.),  National  Hotel  Supply  Co.,  J.  M. 
Wilson  &  Co.,  Middletown  Beef  &  Proviaion  Co.,  Glenn  &  Anderson 
Co.,  Edward  Morris,  Nelson  Morris,  L.  H.  Heymann,  C.  M.  Macfur- 
lane,  H.  A.  Tiinmins,  d^^ndants;  by  M.  W.  Bordtts,  solicitor  for 
wid  defendants. 


Copy  of  Report  Made  to  trb  Coitrt  on  Mabch  3, 1922. 

in  the  Supreme  Court  of  the  District  of  Columbia.    United  States  of  America  v. 

swift  &  Co.,  et  a!.    No.  67623,  in  equity. 

Beport;  by  Morris  A  Co.  (Maine),  Morris  Packing  Co.  (Maine),  Morris  &  Co.  (New 
Teraey),  Morris  A  Co.  (Louisiana),  Morria  &  Co.  of  Pennsylvania  (Pennsylvania), 
Toeeph  Stem  &  Sons  (Inc.),  Brooklyn  Beef  &  Provision  Co.,  Condit  Beef  &  Provision 
Co.,  Orawin,  Wilde  Co.,  Donnelly  &  Co.  (Inc.),  National  Hotel  Supply  Co.,  Chamber- 
l^n  A  Co.  (Inc.),  J.  M.  Wilson  Co.,  Middletown  Beet  A  Provision  Co.,  Glenn  A  Andei- 
aon  Co.,  Edward  Morris,  Nelson  Morris,  Louis  H.  Heymann,  Charles  M.  Macfarlane, 
aii4  H.  A,  Timmins  of  the  disposition  of  properties  by  them  under  the  consent 
decree  entered  in  this  gause  on  Febtttarv.ZT.  1920-  alao  report  of  reports  made  by 
eaid  defendants  to  sell  all  of  the  MOj^tmiJp  bb  disposed  of  by  them  under  said 
decree;  also  application  for  extenstw M- Cue  in  which  to  dispose  of  remaining  prop- 
CTties,  and  petition  for  modifications  '^  plan  under  which  the  remaining  properties 
are  to  be  disposed  of. 
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To  th*  taid  eovTt,  in  Aaneery  tiifing: 
Your  petilioDere  would  respectfully  show  unto  Uie  court; 

(a)  PBOPEBTIBS  DIBF08BD  OF.  * 

1.  That  the  following  corporations,  to  wit-  Morris  Packioe  Co.  (Maine),  Uorria  i 
Co.  (New  Jersey),  Moms  &  Co.  (Louiaiana),  Morris  4  Co.  of  Pennsylvania  (Penngj-I- 
vania),  Joseph  Stern  &  Sons  (Inc.),  BrooVlyn  Beef  &  Provision  Co.,  Condit  Beef  i    [ 
Provision  Co.,  Corwin,  Wilde  Co.,  Donnelly  4  Co,  (Inc.),  National  Hotel  Supply  Co  .    I 
Chamberlain  A  Co.  (Inc.),  J.  M.  Wilson  Cb.^  Middletown  Beef  A  Provisioa  Co.,  and    I 
Glenn  A  Anderson  Co.,  now  have  absolutely  no  property  to  be  disposed  of  under  the 
CoSBent  decree  entered  in  this  case  on  February  27,  1920. 

2.  Groceriu. — When  the  consent  decree  in  this  case  was  entered,  the  eo-called 
"unrelated  lines,"  principally  groceriee,  which  were  handled  bv  Moms  &.  Co.,  wew 
not  handled  through  any  separate  corporation,  but  were  hanaled  principally  ai  % 
department  of  Morris  k  Co.,  of  Maine,  and  in  connection  with  the  sale  <n  the  oth» 
products  of  Morris  A  Co.  At  the  time  that  theconsent  decree  xrasentered,  invoitnT  i 
of  Morris  <t  Co.  showed  that  they  had  groceries  on  hand  amountins  to  93,256,000.  and  ' 
Qontracts  for  future  delivery;  t^t  immediately  upon  the  entry  of  stud  decree  Horru 

a,  Co.  commenced  in  good  faith  to  dispose  of  these  groceries  in  accordance  with  thf 
terms  and  provisions  of  said  decree. 

These  defendants  now  report  to  the  court,  under  said  decree,  that  all  of  said  grocecic* 
have  been  sold  and  disposed  of,  which  sale  and  disposition  of  said  groceriee  rcmlted 
inaloBS  toMotris&Co.  of  fl,025,000andMorris4Co.  now  have  absolutely  do groceriM 
on  band  and  are  not  egnaged  in  the  sale  or  disposition  of  any  of  the  articlee  or  producfii' 
mentioned  in  paiagrajthe  4  and  5  of  said  consent  decree. 

3.  Eckerton  Co.— Inis  company  is  a  New  Jersey  corporation,  with  ite  piincips] 
place  of  businees  in  Jersey  City,  N.  J.,  witii  an  authorized  capita)  Mock  of  9200,000, 
divided  into  1,750  shares  of  conuQon  stock  and  250  shares  of  preferred  stock.  Th« 
preferred  stock  is  nonvoting  and  the  common  stock  is  divided  into  claanca  A  and  B, 
class  A  being  voting  stock  and  class  B  nonvoting  stock.  All-of  said  stock  has  been 
issued.  The  holdings  of  said  stock  were  as  fijlows:  Morris  &  Co.,  class  A,  417  diaies:  I 
class  B  (nott voting).  749.2  shares;  preferred  (nonvoting).  125  duires,  the  total  ihan*  ! 
issued  ofeach  class  beingas  follows:  Class  A,  834  shares;  class  B  (nonvotioe)  916  shiKc: 
preferred  (nonvoting)  250  diares,  the  balance  of  said  stock  being  held  aa  f<^law»: 
Class  A,  T.  E.  Eckecson,  317  shares;  A.  A.  Eekersou,  jr.,  100  diaras;  Claa  B  (iioi>- 
voting)  T.  H.  Eckerson,  126  B  shares;  A.  A.  Eckeison,  jr.,  40  shares;  preferred  (md- 
voting)  T.  H.  Eckerson,  95  shares;  J.  1'.  Eckeison,  30  shaxes. 

The  Btockholdere,  T.  H.  Eckereon,  A.  A.  Eckerson,  jr.,  and  J.  £..  £ckeraoa  have 
always  been  interested  in  said  company  in  their  own  individiud  rif^ta  since  the  wnn- 
ization  of  the  company.  The  Eckenonshave  absolutelv  no  interests  in  Moiria  ACo., 
or,  BO  fax  as  theee  defendants  are  advised,  in  any  other  pacKing  company  in  thiA  country. 
In  fact,  this  company  was  oiyinally  oigauized  by  the  'EckeiHoua,  as  the  name  wiD 
indicate,  to  do  a  general  merchandise  businesB,  connsting  principally  of  the  handlist 
of  canned  goods  imd  oleomanaiine,  but  it  was  found  necessary,  in  order  to  keep  down 


the  overhead  and  jaofitablv  handled  the  business  to  also  carry  some  side  Unee.    Coo-    | 
eeqnently,  its  busmeas  has  oeen  the  sale  and  distribution  of  oleomaiganne  and  canned 
goods  in  approsiniately  equal  proportiona,  the  total  sales  of  the  company  being  in  the 
neighborhood  of  91,000,000  per  year.    Morris  A  Co.  purchased  into  this  company  after 
its  oiganiiation  by  the  Eckeisons. 

The  charter  powers  of  this  corporation  are  aa  follows:  "To  purchase,  produce,  sell, 
and  deal  in  butter,  cheese,  eg^,  milk,  vegetables,  poultry,  and  other  farm.  iood. 
and  dairy  products,  and  the  various  materisJs  entering  into  or  used  in  the  paoduction 
thereof;  to  manufacture,  sell,  and  otherwise  deal  in  oleomaiguine,  bakets'  supplies. 
condensed,  preserved,  and  evaporated  milk  and  all  other  manufactured  fomifl  m  milk: 
to  produce,  purchase,  and  sell  fresh  milk  and  all  the  products  of  milk;  to  ntiae,  pur- 
chase, and  sell  all  garden  products;  to  raise,  purchase,  sell,  and  otherwise  deal  in  cattle 
and  all  other  live  stock;  to  manufacture,  lease,  purchaee,  and  sell  aU  macMnoty. 
tools,  implements,  apparatus,  and  all  other  articles  and  appUaw^ee  used  in  connec- 
tion with  all  or  any  of  the  purposes  afcmi^i^  with  selling  and  ttaneporting  the  mana- 
faetured  and  othn-  products  af  the  "■'^Ptttt^  to  do  ^y  and  all  things  OHUKctnl  j 
with  or  incidental  to  the  canving  on  biWaVosinees  or  any  branch  or  pait  thaecf. 
to  the  came  extent  as  natural  persons  might  or  could  do,  to  purchase  <«  otherwise 
acquire,  to  hold,  own,  maintain,  work,  develop,  ssU,  convey,  mortgage,  at  atherwne  ' 
dimose  of,  without  limit  as  to  amount  within  or  witnout  of  the  State  of  New  J^ney. 
and  in  any  part  of  the  wwld,  real  estate  and  real  propertv,  and  any  interest  and  rig^'b  , 
therein.    To  carry  on  any  other  businees  (whether  manUhcturing  or  ottierwiee)  whifh 
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may  seem  to  the  company  capable  of  being  conveniently  earned  on  in  connection 
■witli  the  above  or  calculated  directly  or  indirectly  to  enlunce  the  value  of  the  com- 
pany's property  or  righte.  To  acquire  the  good  will,  righta,  property,  and  aaeeta  of  all 
kinds  and  to  undertake  the  whole  or  any  part  of  the  liabilities  of  any  person,  firm, 
aaaociation  or  corporation,  and  to  pay  for  the  same  in  cash,  stock,  bonds,  debentures, 
or  other  aecuritiee  of  this  corporation  or  otherwise. 

The  present  book  value  of  this  company  is  approximately  $12.50  per  share. 

These  defendants,  therefore,  would  report  tnat  the  following  disposition  has  been 
made  of  this  matter  subject  to  the  approval  of  this  honorable  court;  the  capital  stock 
of  Eckerson  Co.,  which  was  formerly  held  by  Morris  A  Co.,  of  Ifaine,  has  been  sold  to 
the  stockholders  of  Morris  &  Co.  in  proportion  to  their  holdings  in  Morris  A  Co.,  all 
Bubjectto  the  approval  of  this  honorable  co'urt.  The  only  individual  defendants  who 
would  then  have  any  interest  in  this  company  would  be  Nelson  Morris  and  Edward 
Morris  and  their  combined  holdings  woula'be  less  than  4  per  cent  of  the  voting  stock 
of  the  company,  which  is  not  only  not  in  violation  of  the  terms  of  this  decree,  but  is 
authorized  by  the  decree  itself,  if  approved  by  this  honorable  court. 

In  view  of  the  financial  situation  oi  the  company  and  also  of  the  independent  hold- 
ings of  the  Eckerson  stockholders,  these  defendants  know  of  no  better  plan  by  which 
the  prohibited  holdings  can  be  disposed  ofina^cordance  with  the  terms  and  provisions 
of  the  consent  decree. 

In  connection  with  this  matter  this  court  should  know  that  none  of  the  products  or 
goods  of  Eckerson  Co.  are  sold  through  any  of  the  instrumentalities  of  Morris  &  Co., 
and  that  the  business  of  Eckerson  Co.  is  conducted  entirely  separate  from,  and  inde- 

E indent  of,  Morris  A  Co.,  the  active  olBcera  and  managers  of  the  compsny  being  the 
ckecsons. 

4.  Creicent  CHy  Stock  Yards  &  Siaughtgr  Hoiisr.  Co.  (Ltd.). — Some  years  prior  to  the 
entering  of  this  decree  and  before  the  decree  was  contemplated,  the  boll  weevil  made 
the  raising  of  cotton  in  large  sections  of  the  South  impractical.  It  was  then  demon- 
Btrated  that  the  South  needed  diversified  industry.  Both  the  climate  and  the  soil 
were  conducive  to  tie  raisiaig  of  live  stock.  If  course,  the  live-stock  industry  could 
not  be  conducted  successfully  in  the  South  without  a  market,  and  this,  necessarily, 
means  packing  houses  and  stockyards. 

At  that  time  Edwu^  and  Nelson  Morris  and  others  concluded  to  establish  a  packii^ 
house  in  the  South  and  thus  help  to  develop  the  live-stock  industry  in  that  section. 
Accordingly,  in  the  year  1917  the  Morrises  purchased  a  controlling  interest  in  the  above 
company,  which  had  a  capital  stock  of  9500,000.    The  company  then  owned  a  packing 

Elant,". located  on  the  Mississippi  River,  in  Arabi,  which  adjoins  the  city  of  New 
irleans,  and  also  a  stockjurds  at  the  same  location.  There  were  no  other  packing 
plants  contiguous  to  theoe  yards. 

Aft«r  purdiasii^  into  this  property,  they  spent  much  time  and  money  in  improving 
the  propnty  and  in  developing  this  new  market,  which  always  takes  mucn  time, 
attention,  and  money.  It  waa  meir  very  serious  desire  and  intention  to  give  to  the 
State  of  Louisiana  and  the  South  generally,  a  first-class  market  tor  live-meat  animala 
and  an  up-to-dale  packing  plant. 

When  this  decree  was  entered,  it  thus  became  practicBlIy  necessary  for  these 
defendants  to  dispose  of  both  the  packing  plant  and  the  stock^rde  because,  naturally, 
tbey  would  not  want  one  without  the  other,  for  the  peaking  plant  makes  the  market 
for  the  yards  and  tihe  yards  fumishee  these  defendants  the  raw  material  for  the  packing 
plant.  In  that  connection  theee  defendants  were  confronted  with  the  fact  that 
there  were  many  indeDendent  stockholdeta  in  this  company,  and  in  the  dic^KwitioD 
of  the  property  these  defendants  were  confronted  with  the  difficulty  of  finding  piir- 
chBHeiB  for  boti  the  packing  plant  and  the  stockyards,  who  would  coordinate  and 
coopcmte  in  the  conduct  and  management  of  the  two  businesses. 

In  thw*  efforts  to  sell  and  dispose  of  this  property,  these  defendants  sought  t« 
comply  with  the  expressed  desire  of  both  this  honorable  court  and  the  Government 
by  offering  this  property  to  local  partiee.  Much  time  and  money  were  spmtin  that 
direction.    Defendant  L.  H.  Heymann  made  many  trips  to  New  Orleans  in  that 

ennection  and  must  have  spent  several  weeks  of  his  time  in  that  city  in  an  effort 
dispose  of  this  property.  These  defendants  sent  others  to  New  Orleans  at  diverf 
times  to  negotiate  these  sales. 

Anotiker  difficulty  encountered  in  the  sale  of  these  properties,  in  view  of  the  finsu' 
cial  stringency  then  and  now  exiBting,  was  to  find  a  purchaser  who  had  sufficient 
cajd)  to  handle  the  propositions.  This  is  why  the  defendanta  were  compelled  to  make 
the  d^erred  payments  so  luge  in  order  to  make  the  sale  at  all. 

As  a  Teeult  of  these  efforts  the  packing  plant  was  sold  on  April  30,  1921,  and  the 
Btockyuds  were  sold  on  June  1,  IKl,  and  these  sales  were  immediately  reported  t« 
the  Depaitmmt  of  Justice. 
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These  defendants  would,  therefare,  report  the  foUowio);  mIm  as  to  the  property  of 
the  Trescent  City  Stocif  Yarda  &  Slaiiahter  Houae  Co.  (Ltd.):  The  physical  abattoir 
property,  bv  metes  and  bounda,  was  aold  to  the  Arabi  Packing  Co.  on  April  30.  1921, 
for  the  consideration  of  $350,000,  payable  as  foIlowH:  $25,000  at  the  lime  of  «xecuU0D 
of  the  contract.  t-^.OOO  at  the  time  of  passing  title;  (100,000  by  assumiDg  the  bonded 
indebtednwB-  the  balance  of  $175,000  payable  $25,000  on  July  I,  1921,  Mid  (15.000 
OD  April  30  of  each  year  thereafter  for  a  period  of  10  yean.  The  first  three  pkymcots. 
swregating  $100,000,  have  been  made,  leaving  balance  now  due  of  $150,000. 
^^e  stock  o!  the  Arabi  Packing  Co.  (Inc.)  is  held  exclusively  by  rasidenta  of  the 
city  of  New  Orleans,  principally  butchers,  probably  more  than  100  in  number,  and 
they  purchased  this  proper^  in  order  that  such  butchete  mi^t  do  their  own 
slaughtering  at  the  plant.  None  of  these  defendants,  and  no  one  coanectad  with 
Morris  A  Co.,  has  any  interest  whatever,  direct  or  indirect,  in  the  Arabi  Packiiu;  Co. 
(Inc.),  or  in  the  packing  plant  that  was  formerly  owned  by  the  Crescent  City  Btock 
Yards  &  Slau^ter  House  Co.  (Ltd.),  outside  of  the  remaming  claims  for  purchase 

These  defendants  further  report  that  on  June  1, 1921,  the  Crescent  City  Stock  Yards 
&  Slaughter  House  Co.  (Ltd.)  sold  to  tlie  New  Orleans  Stock  Yaids  (Inc.)  the  stock- 
yards then  owned  by  the  Crescent  City  Stock  Yards  &  Slaughter  House  Oo.  (Ltd.). 
by  metes  and  bounds,  the  conaidciation  for  said  sale  being  $370,000,  of  which  CIOO.OOO 
was  paid  ia  cash  when  the  title  passed,  and  the  balance  of  $270,000  is  to  b«  Mid  in 
annual  installments  of  $27,000  on  the  10th  day  of  June  in  each  year,  the  fint  iiMtall- 
ment  being  due  on  June  10,  1021,  having  been  paid.  The  New  Orleans  Stock  Yards 
(Inc.)  was  OT^nized  by  reaidents  of  the  city  of  New  Orleans,  principiUly  comnuBaioo 
men  Iben  doing  business  at  those  yards,  and  none  of  these  defendants,  uul  no  OM 
connected  with  Morris  &  Co.  has  any  interest  whatever,  either  direct  or  indirect,  in 
the  purchase  of  said  property  or  in.  the  property  itself. 

Alter  these  sales  and  the  Crescent  City  Stock  Yarda  &  Slaughter  Houae  Co.  (Ltd.' 
dianged  its  name  to  the  Crescent  City  Investment  Co.  (Inc.),  and  now  is  in  process  of 
liquidation.  The  present  assets  of  llie  Crescent  Citv  InyeBtmei)t  Co.  (Inc.)  oonsista 
wholly  of  notes  of  the  Arabi  Packing  Co.  (Inc.)  and  ue  New  Orleans  Stock  Yards  Co. 
(Inc.)aiid8tockof  the  Union  Warehouse  Co.,  property  that  is  now  occupied  by  a  very 
large  warehouse  and  which  has  been  under  lease  to  T.  P.  Cumun^iam,  s  local  wan- 
houseman,  for  a  great  manv  years  and  ib  now  under  option  for  sale,  and  theee  defand- 
antshaveever>'as8urancetnat  it  will  be  sold  in  the  very  near  future.  This  wnrebonse 
propert}^  is  not,  and  can  not  be.  used  in  connection  either  vrith  alaughtering  ol  Uvn 
meat  animals  or  as  a  stockyards  for  the  sale  of  live  meat  animals. 

These  defendants  further  report  that  in  the  sale  of  this  property  under  the  consenl 
decree  in  this  case  the  stockholders  have  lost  a  very  subsUolul  amount  of  money  oo 
account  of  the  good  will  that  has  been  built  up  in  connection  with  this  busiDev  and 
through  profits  that  would  come  from  a  packing  house  and  stockyards  located  as  lh#ar 
properties  were  in  the  South. 

Copies  of  the  contracts  of  puicbaee  of  properties  aforeeaid  are  attached  heret<i, 
marked  "Exhibits  A  and  B,"  expressly  referred  to,  and  made  a  part  h««offta  fully 
as  if  copied  herein. 

5.  NfW  Yori  Slock  Yards  Co. — This  company  is  organiied  under  the  i»wa  of  the 
State  of  New  York  with  an  authorised  and  issued  capitAl  stock  d  (500,000.  De- 
fendant Nelson  Morris  has  206  shares  of  the  capital  stock  of  this  compaoy:  Edward 
Morris  has  20S  sharee,  and  L.  H.  Heymann  50  shares.  These  three  defendaDtB  have 
made  a  written  proposition  to  the  New  York  Stock  Yards  Co.  that  Ihey  will  sell  their 
stock  aforesaid  to  the  company  (or  the  sum  of  $25  per  share,  ex-dividend,  a«d  lb* 
New  York  Stock  Yards  Co.  (Inc.),  in  writinf;,  accepted  this  proposition,  subject  to  the 
approval  of  this  honorable  court,  which  written  acceptances,  signed  by  the  premdeni 
of  the  company,  are  attached  hereto,  eipresly  referred  Co,  and  made  a  put  hereof 
as  fully  as  if  copied  herein.  The  sale  has  been  made  on  this  basis  simply  becaiwe 
defendants  could  get  no  other  bid  iat  such  stock. 

G.  Union  Storh  Yardi  Co.  of  SoUtmor*.— Defondanta  Nelson  Moiria  and  Edward 
Morris  have  sold  to  Alvin  N.  Baelable  all  of  their  capital  stock  in  this  computv  ft* 
the  cash  consideration  of  $75  per  share,  and  the  purchaser  has  made  and  tiled  the 
afBdavita  required  by  the  consent  decree  in  this  case,  all  in  accordance  with  the  terms 
and  provisions  of  the  said  decree.  This  stock  has  always  paid  substantiBl  dividerHli> 
and,  cndinarily,  should  easily  be  worth  par,  but  owing  to  the  present  financutl  oitua- 
tion,  defendants  were  unable  to  secure  any  other  bid  and  sold  on  the  afweeaid  b^u 
in  order  that  the  decree  might  be  complied  with. 

7.  Weit  Pkilndelphia  Stock  Ytrdi  Co.— Detendantr  Nelson  Morris  and  Bdw»rd 
Morris  have  sold  to  &lr.  Joseph  H.  Harlan  .all  of  their  capital  stock  in  this  comnpaav  fbr 
the  cash  consideration  of  $30  per  share,  and  the  purchaser  hM  made  and  vlt^i  the 
affidavits  required  by  the  consent  decree  in  this  case. 
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S.  St.  LouitNaHonal  Stock  Far*.— Theae  defendants  have  been  in  negotiation  with 
v*no(iB  commiBBion  firms  and  brokerage  houaea  in  their  eSort  to  Bell  and  dispose  of  the 
stock  under  the  consent  decree  in  thia  case.  The  defendant,  C.  M.  MacfarJane  through 
the  brokera^  firm  of  Bahcoek.  Rushton  A  Co.,  sold  five  flharea  of  the  capital  stock  <J 
the  St.  Louis  National  Stock  Yards  to  Jamea  H.  Hewitt,  who  seeme  to  live  in  the 
State  of  Arkansas.  The  'seller,  at  the  time  of  fie  transaction,  did  not  know  who  the 
purchaser  was  but  he  took  the  precaution  to  explain  that  the  affidavit  required  by  the 
plan  approved  by  this  honorable  court  would  have  to  be  made  by  the  purchaser  and 
when  this  tonn  of  affidavit  was  admitted  to  purchaser  ho  replied  that  he  could  not 
make  the  affidavit  because  he  owned  a  few  shares  of  Swift  &  Co.  and  also  of  Armour  & 
Co.  An  affidavit  was  then  prepared  setting  out  the  exact  facts  and  the  ex(«nt  of  hie 
holdings,  which  affidavit  is  attached  hereto,  maked  "Exhibit  C,"  and  is  hereby 
expressly  referred'  to  and  made  a  _part  hereof  as  fully  as  if  copied  herein.  It  would 
seem  that  the  affida\-it  complies  witi  the  terms  and  conditions  of  the  decree,  but  does 
not  comply  with  the  form  olaffidavit  in  the  plan  approved  tor  the  sale  of  the  prohibited 
holdings  of  these  defendants,  because  of  the  small  holdings  of  the  purchaser  of  the 
stock  of  Swift  &  Co,  and  Armour  &.  Co. 

(b)  bpports  jiXpe'  by  Oepen»ANt8  to  dispose  oh  PRoaiBiTBo 


1.  Offers  to  hve-atpck  }>roi/uccrs.— Immediately  after  the  appro\-aI  of  the  plan  by  this 
honorable  court  foe  thedispQsilionof  the  prohibited  holdings  of  these  defendants,  they, 
in  good  faith  and  diligeatty,  set. about. to  sell  and  dispose  of  all  of  their  holdiitgs  tobe 
disposed  of  under  the  consent  decree  iai  this  case.  Aa  it  appeared  to  be  the  desire'  of 
both  this  honorable  court  and  the  Government  that  the  stockyards  holdings  should 
first  _b«  oSered  to  live-stock  producers,  these  defendants  aubmitted  the  sale  of  their 
prohibited  holdiuBS  to  the  live-stock  producers  generally  and  particularly  to  those  live- 
stock producers  who  in  the  past  had  advocated  Uiat  the  packers  should  not  be  inter- 
eeted  in  the  atockyatxls.  During  the  months  of  May  and  June  in  the  year  1921  these 
defendants  corresponded  with  these  producers,  including  all  of  the  officers  of  the 
American  National  Livestock  Association,  and  oSered  their  capital  stock  holdings  tor 
Bale  and  requesting  socb  parties  to  asaist  these  defendants  in  securing  purchwers 
among  the  producers  in,  case  they  did  not  want  to  purchase  themselves. 

These  defuidonts  report  that  from  this  extensive  correspondence  they  did  not 
receive  ^sin^o  offer  for  any  of  the  capital  stock  to  be  disposed  oi  under  the  consent 
decree  in  thu  case;  and  these  defendants  now  have  this  correspondence  ready  to  be 
produced  in  court  and  shown  to  the  court  if  that  is  desired. 

2.  Advtrt'ige/nenU  in  neuispajMri.— Not  bein^  able  to  dispose  of  these  holdings  through 
personal  offerings  sjid  correspondence,  these  defendanta  placed  in  the  ('hicago  Daily 
Tribune  and  the  Daily  Drovers  Journal,  of  Chicago;  the  Globe  Democrat  and  the 
National  Live  Stock  Heporter,  of  St,  Louis;  the  Daily  Journal  and  the  Gazette,  of 
St.  Joseph,  Mo.;  the  Daily  Record  of  the  Drovers  Telegram  of  Kansas  City;  the  Okla- 
homaji  and  the  Livestock  News,  of  Oklahoma  City,  aa  advertisement  offerinpr  the 

Erohibited  capital  stock  holdings  for  sale,  and  particularly  calling  attention  in  eacli 
>cality  to  the  sale  of  Ilie  stock  of  Uiestockyiu^la  located  in  that  vicinity,  andalthou^ 
theee  advertiaem^ita  were  inserted  in  several  diflerent  issues,  these  defendants  have 
not  received  a  single  bid  for  any  of  the  capital  stock  to  be  sold  under  the  consent 
decree  in  this  caae,  copies  of  euch  advertisements  being  ready  to  be  produced  in 
court  for  the  inspection  and  satisfaction  of  this  honorable  court. 

3.  £1  Pato  Umon  Statk  Yardt  Co.— For  a  great  many  years  the  Morris  family  have 
been  interested  in  stockyards  in  £1  Faao,  Tex,  Their  thought  in  that  connection 
■vrae  tiiat  (here  should  be  a  market  aiMl  stockyards  in  Ihia  southwestern  country  near 
the  range  and  particularly  at  the  gateway  into  Mexico  whenever  that  country  obtains 
a  stable  government  and  businefB  relations  on  a  normal  acale  are  resumed  between 
Mexico  and  tiie  United  States.  The  original  yards  were  controlled  by  the  Moniaes 
through  a  lease  which  eipired.many  years  ago.  In  the  year  1914  Edward  and  Nelson 
Morris  and  others  conduded  to  buUd  new  yxrds  in  El  Paso,  and  the  above  company 
waa  oi^anizeii  with  a  capit&l  stock  of  9100,000. 

The  capital  stock  in  this  company  to  bs  diapoeed  of  in  this  case  ^^gregates  461 
Bhares,  aluough  the  company  is  organized  with  a  capital  stock  of  tlOO,000,  represented 
by  1.000  ahaies. 

These  defendants  have  in  good  faith  very  diligently  and  persistently  tried  U> 
nogotiate  a  sdle  of  these  yards,  gi^g  to  the  trouble  and  expense  of  sending  parties  to 
KlPaao  to  negotiate  a  sale  of  the  property,  the  deeire  being  to  comply  with  the  wishea  ■ 


of  this  honorable  court  and  the  Government  u  to  the  puiche 

Theoe  defendants  would  report  that  they  have  agreed  upun  uie  iicu:k  i\n  tsuu  |iiuf>- 
erty  with  0.  R.  Slavins,  who  is  preaident  of  the  Union  Stock  Ywds  Co..  of  Hutchinaon, 
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Kaiu.  The  piioe  and  all  the  terms  are  fully  t^reed  upon  and  the  defenduita  are  now 
waiting  for  Mr.  Slaving  to  come  to  Chicago  to  eiga  the  final  papers.  Them  defendana 
expect  that  this  «ale  will  be  coiuummat«d  and  that  in  the  near  future  they  will  be 
able  to  report  to  this  honorable  court  a  sale  of  this  property  to  Mr.  0.  R.  Slavins. 

Id  connection  with  this  property  these  defendants  would  state  that  they  h&ve  never 
been  able  to  conduct  this  property  at  a  profit  until  last  year,  when  the  property  did 
•how  a  very  small  profit.  This  is  due  to  the  fact  that  other  small  yards  in  EI  F*ao  an 
located  in  the  residential  district  on  a  lease,  which  soon  expires,  Conaequentiv, 
there  is  every  prospect  that  this  property  will  soon  be  a  very  desirable  and  prafitabte 
investment.  Notwithstanding  this  fact,  and  the  further  fact  that  these  defeodants 
have  alwavB  held  on  to  this  investment  because  of  its  future,  these  defendants  are 
going  to  sell  this  property  to  Mr.  Slavios.  When  they  resume  the  exporting  of  cattle 
mm  Mexico  on  a  normal  basis,  this  will  become  a  very  desirable  property. 

These  defendants  have  in  court  the  correspondence  in  connection  with  negotJatiMU 
for  the  sale  of  this  property  for  the  inspection  of  thin  honorable  court  if  that  is  desired. 

4.  Oklahoma  NatioTiat  St^rt  Yards  and  Oklahoma  CSty  Junction  Railway  Co.- — Theve 
defendants  would  show  to  the  court  that  in  the  year  1910  the  Morrises  located  a  p—Hng 
plant  adjacent  to  Oklahoma  City,  in  the  Stat«  of  Oklahoma,  and  with  othen  built  the 
Stockyards  at  such  location.  This  was  done  in  order  to  locate  the  market  aod  the 
packing  plant  closer  to  production.  The  books  of  Morris  &  Co.  will  show  that  it  cost 
a  vast  amount  of  money  te  build  up  this  new  market.  There  is  grave  donbt  wbethw 
the  stockyards  at  this  point  should  be  sold  to  an^ne  other  than  the  parties  who  ue 
interested  in  the  packinz  plants,  because  each  is  dependent  npon  the  other.  Not- 
withstanding that  fact,  tneee  defendants  have  made  most  Btrennons  and  good-faith 
eSorts  to  seliand  dispose  of  their  inMrests  to  be  disposed  of  nnder  this  decree  to  paitisi 
living  in  the  State  of  Oklahoma.  Many  trips  to  OUahoma  on  this  accoimt  have  b««i 
made  by  very  responsible  parties  under  the  direction  of  your  petilionerB,  and  mncfa 
correspondence  has  been  tuul  with  bankers  and  live-stock  producers  in  the  hope  of 
selling  and  disposing  of  the  holdings  to  be  disposed  of  under  this  decree.  Up  to  the 
present  time  no  sale  has  been  accomplished,  rmt  these  defendants  stand  read^  «)d 
willing  and  anxious  to  sell  and  dispose  of  their  holdings  at  Oklahoma  City  to  anyone 
upon  mir  and  reasonable  terms. 

5.  KaTuru  City  Stock  Yard*  Co.  St.  Lotiit  Natwmd  Stock  YarA  Co.,  and  Si.  Jottpk 
Stock  Yardt  Co.— In  addition  to  the  correspondence  and  public  sdverdseauMitB  above 
referred  to,  these  defendants  have  been  in  touch  with  bankers,  sliock  broken,  coa- 
mission  men,  horee  dealers,  live-stock  shippers,  and  other  local  parties  in  the  tocaliQr 
of  these  three  properties  -who  would  likely  want  to  punhase  stock  of  this  character. 
There  have  been  some  negotiations,  but  these  defendants  have  not  been  able  to  idl 
or  dispoee  of  their  holdings  in  these  three  companies,  althon^  they  state  moat  noo- 
tively  and  unqualifiedly  that  they  have  in  good  faith  exwdsed  due  ^'" 
dispose  of  the  same  upon  reasonable  terms. 


1.  DepogUof  ltock.—^heeK  defendants  would  report  that  they  have  deposited  with 
the  Munsey  Tcust  Co.,  as  trastee,  under  the  plan  approved  by  this  honuMble  covt, 
the  following  stock: 

Kansas  City  Stock  Yards  Co..  total  S,e40  shares,  as  follows;  Nelson  Harris,  3,M0 
shares;    Edward  Morris,  4,610  shares;    L.  H.  Heymann,  330  aharee. 

St.  Joseph  Slock  Yards  Co.,  total  380  shares,  as  follows:  Nelson  Morris,  250  ahaits; 
C.  H.  Macfarlane,  10  shares;  L.  H.  Heyittann,  120  shares. 

St.  Louis  National  Stock  Yards  Co.,  total  1,570  shares,  as  follows:  NelKW  Morris, 
661  shares;  Edward  Morris,  U51  shares;  C.  M.  Macfarlane,  8  shares;  L.  H.  Heymaiu, 
102  shares;  H.  A.  Timmins,  58  shares, 

Oklahoma  Stock  Yards  Co  ,  total  658  shares,  as  follows:  Nelson  Morris,  273  shanB; 
Edward  Morris,  275  shares;   L.  H.  Heymann,  100  shares;   H.  A.  Timmina,  10  sliara. 

Oklahoma  City  Junction  Railway  Co.,  total  722  shares,  as  follows;  Nelson  Uonis, 
229  shares;  Edward  Morris,  233  shares;  C.  M.  Macfarlasa,  150  shares;  L.  H.  Hey- 
mann, 100  shares;  H.  A.  Timmins,  10  shares. 

El  Paso  Union  Stock  Yards  Co.,  total  401  sharee,  as  follows:  Edward  Honia,  201 
shares;   Nelson  Morris,  200  aharee;  L.  H.  Heymann,  50  shares;   H.  A.  Timmins,  10 

New  Y<wk  Stock  Yaids  Co.,  total  464  shores,  as  follows:  Edward  Morria,  208;  Nelsw 
Uorris,  206;  L.  H.  Hermann,  50  shares. 

West  PhiladelphU  Stock  Yards  Co.,  total  13  iriiaroB,  as  foUows:  Edward  Monia,  T 
shares;  Nelson  HtHris,  6  shares. 
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TJnioQ  Stock  Ytu-da  Co.,  of  Baltimore,  total  IS  aharea,  ae  follows:  Edward  Morm, 
9  ehftrea:  Nelson  Hottis,  9  sharea. 

Under  such  plan,  the  Munsoy  Trust  Co.  has  the  unconditional  and  unqualified  right 
to  vote  this  stock  under  the  order  and  direction,  of  the  court. 

2.  Resignation  of  officere, — Under  the  plan  approved  by  this  honorable  court,  the 
defendants  have  resided  from  the  following  poBitionB: 

Edward  Morris  as  director  of  the  St.  Louis  National  Stock  Yards  Co. 

C.  M.  Machrlane  as  director  of  the  St.  Louis  National  Stock  YardsCo. 

L.  H.  Heymann  as  director  of  the  St.  Louia.  National  Stock  Yards  Co. 

Edward  Morris  as  director  of  the  Oklahoma  National  Stock  Yards  Co. 

C  M.  Macfarlane  as  director  of  the  St.  Joeepfa  Stock  Yards  Co. 

H.  A.  Timmins  as  president  and  director  of  the  New  York  Stock  Yards  Co. 

H.  A.  Timmina  as  treasurer  and  director  of  the  El  Paso  Union  Stock  Yarda  Co. 

Nelson  Morris  as  president  and  director  of  the  East  St.  Louis  Junction  Railroad  Co. 

Edward  Morris  as  director  of  the  East  St.  Louis  Junction  Railroad  Co. 

L.  H.  Heymann  as  director  of  the  East  St.  Louis  Junction  Railroad  Co. 

C.  M.  Macfarlane  as  director  of  the  East  St.  Louis  Railroad  Co. 

C.  M.  Macfarlane  as  secretary  and  director  oE  the  Oklahoma  City  Junction  Railroad 

Prom  the  above  the  court  will  observe  that  whatever  control  and  manaeenient  them 
defendants  ever  had  of  the  properties  coveted  by  the  consent  decree  in  this  case,  that 
control  and  management  have  passed  absolutely  from  the  hands  of  these  def^idanta 
or  any  of  them. 

(d)  decbeb  othbbwisb  cowpubd  wrm. 

These  defendants  would  respectfully  report  that  they  have  in  good  faith,  fully  and 
completely,  complied  with  ail  of  the  t^ms  and  conditions  of  the  consent  decree  entered 
in  IJiis  cause,  excepting  only  that  the  individual  defendants  have  been  unable, 
despite  due  diligence,  to  sell  and  dispose  of  their  holdings  in  five  stockyards  com- 
panies and  one  terminal  company  as  herein  set  out,  and  would  specifically  report  as 
follows: 

1.  That  these  defendants  have  not  entered  into  any  contract,  combination,  or 
conspiracy  in  restraint  of  trade  in  violation  of  pataetaph  1  of  said  consent  decree. 

2.  That  the  distributive  system  and  fadlitiee  oi  these  defendants  have  not  been, 
and  are  not  now  being  used  in  violation  of  paragraph  3  of  said  consent  decree. 

3-  That  none  of  these  defendants  are  now  conducting  any  retail  meat  markets  in 
violation  of  the  terms  of  paragraph  6  of  the  consent  decree  entered  in  above-entitled 
case. 

4.  That  none  of  these  defendants  own  or  conduct  any  cold-storage  warehouses  in 
violation  of  paragraph  7  of  the  consent  decree  aforesaid. 

5.  That  none  of  these  defendants  buy,  collect,  sell,  distribute,  or  deal  in  milk  or 
cream  in  violation  of  paragraph  S  of  the  consent  decree  aforesaid. 

6.  That  these  defendants  twve  in  good  faith  diligently  attempted  to  dispose  of  all 
property  which  they  are  required  to  dispose  of  under  tlie  consent  decree  aforesaid 
ana  have  disposed  of  all  of  such  prohibit^  holdings  excepting  only  the  capital  stock 
beld  by  the  individual  defendants  in  the  stockyards  at  Kansas  City,  East  St.  Louis, 
St.  Joseph,  Oklahoma  City,  and  El  Paso  (the  latter  property  being  practically  sold), 
and  the  combined  holdings  of  said  individual  defendants  in  said  four  yards  are  wholl^ 
inconsequential  when  it  comes  to  the  question  of  management  or  control  of  the  proper- 
ties, th^r  highest  combined  holdings  in  any  one  of  these  yards  being  6.8  per  cent  of 
the  whole  and  in  others  as  low  as  1.52  per  cent  of  the  whole- 

(b)  petition  for  HonmcATioN  of  fu.k. 

These  defendants  would  respectfully  represent  that  the  surrender  of  the  cash  divi- 
dends declared  on  the  capital  stock  to  be  disposed  of  by  them  in  this  case  works  an 
unneceaaary  and  unjust  hardship  upon  them  and  in  that  connection  these  defendants 
would  show  to  the  court: 

1.  There  is  now  no  real  cause  for  this  pro\'ision,  because  whatever  control  and 
management  these  defendants  had  over  the  prepertlee  to  be  disposed  of,  have  been 
unequivocally  surrendered  and  given  up. 

2.  In  these  days  of  financial  stress  and  uncertainty  these  defendants,  who  are 
ei^aged  in  an  essential  industry,  actually  need  and  should  have  the  money  in  their 
business. 

3.  It  will  accomplish  nothing  and  do  no  one  any  good  to  take  this  money  out 
the  active  channels  of  commerce  and  tiade  and  lock  it  up  with  a  trust  company  in 
the  city  of  Washington. 
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4.  Since  the  approval  of  the  plan  for  the  disposition  of  this  property  by  this  biUr 
orable  court  CoiigreBa  has  enacted  and  put  into  effect  a  law,  packeie  and  stockyanll 
act^  1921,  whicli  coutrole  and  re^lat«a  very  fully  the  businees  and  activity  of  the 
variouB  Btockvards  involved,  and  under  that  law  the  Secretary  of  Agriculture  baa 
poaaed  and  adopted  very  stringent  and  far-reaching  rules  and  r^^ulationB  in  the  coo- 
duct  of  the  bumnees  at  these  yards;  »□  that  the  people  doing  busineee  at  such  yardi 
and  the  public  generally  are  very  fully  ivotected,  and  under  tfaeae  circumvtwicei  it 
is  wholly  utmeceeaaiy  to  take  this  money  irom  Iheee  defendants  and  depont  it  with  a 
trust  company  until  these  stocks  are  sold. 

6.  It  is  clearly  demonstrated  that  the  surrender  of  these  cash  divjdraide  is  not 
necesMry  to  conserve  the  intereste  of  the  Government  or  protect  the  intetoBta  of  ths 
public  generally,  because  other  defendants  having  incompanbly  laiger  holdings  onds 
this  decree  are  permitted  to  collect  their  dividends,  the  approval  by  this  hoiuNMbls 
court  of  plans  for  other  defendants,  which  autfaoriied  them  to  collect  their  cadi  divi- 
dends beine  entirely  ri^t,  just,  and  proper, 

6,  That  the  remamii^  holdings  of  these  defutdanta  do  not  constitute  k  contrtd  of 
any  of  the  propertiea  involved.  In  fact,  the  combined  holdings  ot  these  defeodaots 
in  the  Kansas  City  Stockyards  Co.  amount  t»  6.6  per  cent  of  th«  capital  stock  of  that 
company,  and  2.146  per  cent  of  the  capital  stocfc  of  the  St.  Louis  National  Stock- 
yards, and  1.52  per  cent  of  the  capital  stork  of  the  1^.  Joseph  BtA^Tards  Co.,  and 
besides  T.22  x>er  cent  of  the  Oklahoma  City  Junction  Railway  Co.  Also  6.58  per  ctnt 
of  the  Oklahoma  City  National  Stockyards  Co. 

In  view  of  these  changed  conditions  since  this  plan  was  approved  by  this  honorable 
court  and  also  the  eRorts  by  these  defendants  in  good  faith  to  comply  with  the  (ems 
and  conditions  of  this  derree,  as  shown  by  this  report,  theee  defendants  would  respect- 
fully request  this  honorable  court  to  modify  the  plan  merely  to  the  ext«nt  that  they 
be  permitted  to  ciftlect  the  dividends  on  this  stock  until  same  can  be  disposed  ot 
under  thia  decree. 

In  view  of  the  foregoinif  theee  defendants  reepectfuUy  pray  this  honorable  court  w 
ap^ve  each  and  all  of  the  sales  aforesaid  and  to  grant  an  extension  of  <me  y«ar  in 
wntch  to  sell  and  dispose  of  the  other  properties  to  be  disposed  of  under  said  decree, 
providing  that  additional  time  may  be  granted  by  this  honorable  conrt  if  the  defend- 
ants, despite  due  diligence,  have  been  able  to  dispose  of  same  upon  reasonable  terms. 
and  that  the  plan  be  modified  so  that  defendanto  will  have  the  right  to  ccdlnct  the 
cash  dividends  on  such  stock  until  same  is  disposed  of  under  the  terms  and  conditions 
of  the  decree  aforesaid. 
All  of  which  is  respectfully  submitted. 

Morris  &  Co.  (Maine),  Morris  Packing  Co.  (MaineJ,  Monia  4  Co.  (New  Jra^ 
sey),  Morris  4  Co.  (Ltd.)  fLouiaiajia),  Moms  4  Co.  (Pennayh-ania), 
Joseph  Stems  4  Sons  (Inc.)  (New  York),  Brooklyn  Beef  4  ftnviaon 
Co.,  Condit  Beef  4  Provision  Co.,  Corwin-Wilde  Co.,  Chamberlain  4 
Co.  (Inc.),  Donnelly  4  Co.  (Inc.),  National  Hotel  Supply  Co.,  J.  M. 
Wilson  &  Co.,  Middletown  Beef  A  Provision  (!o,,  Glenn  A  Anderson 
Co.,  Edward  Morris,  Nelson  Morris,  L.  H.  Ileymann,  C,  M.  Macfarlane. 
H,  A.  Timmioa,  defendants;  by ,  solicitor  for  said  de- 
fendants. 
State  of  Ilukois, 

Cook  Coun^/i  «.- 
Edward  Monia,  beijiz  tint  duly  sworn,  on  oath,  statee  that  he  haa  read  the  abo^-e 
and  for^^oing  report  ana  ia  familiar  with  the  focts  and  statements  ther^  contain^, 
and  state?,  under  oath,  that  the  foregoing  report  and  petition  is  true  in  substance  and 

Q  and  for  the  ccunty  a&d 

Xotarji  Pvilie. 

Mr.  HoQAH.  Mr.  Borders,  before  yon  ait  down,  will  you  object  to  one  queotion? 

Mr.  Borders.  Not  at  all. 

Mr.  RoaAN.  Is  it  not  a  fact  that  the  Morris  defendants — I  take  it  we  can  designate 
your  cKenta  by  that  tenn^tbat  the  only  objecUoU  that  the  Monia  defendants  have,  and 
the  only  objection  <H4iich  you  have,  to  a  vacation  and  modification  of  this  decree  is 
thia,  that  if  the  vacating  or  modifying  of  that  decree  pennim  the  others  to  go  into  the 
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luaineea  of  distxibutmg  groceries,  that  you  will  tiave  to  do  bo  alao  in  order  to  meet 
iiat  competitioii? 

Mr.  BoBDBoa.  I  can  iuuwer  that  directly,  and,  of  courae,  you  like  a  direct  answer 
[  am  Blue.  You  have  put  your  finger  on  the  most  importaiit — I  would  not  eay  tliat, 
)ut  tliere  is  a  great  deal  involved  in  this,  Mr.  Hogan.  We  are  dealisg  in  a  neceaaity 
)f  life,  a  food  product.  Here  ia  the  trouble  in  thia  whole  proposition.  We  are  between 
ixe  producer  and  the  conqumer.  When  you  put  that  question,  you  are  aakii^  a  great 
jIr  question  and  one  that  requires  a  great  deal  to  anawer. 

But  I  will  say  this:  We  have — whea  I  say  "we"  I  mean  the  Morris  defendants — 
jone  out  o!  tliat  business.  Now,  if  the  decree  is  modified  or  set  aside  and  our  larger 
:;ompetitorH  go  into  the  groPOTy  buainata  acain— answering  your  queation  directly — 
irell,  lamnotgoingt«eay  that  we  would  beiorced  into  it.  because  we  are  not  going  into 
the  grocery  buBineas  unless  we  are  forced  into  it.  But  here  is  the  point  you  have  in 
minain  that.  Take  all  the  citiea  where  theee  five  lajff^  packers  do  Dusinees;  probably 
they  will  all  be  on  the  same  switch  trade.  Now,. if  the  customers  come  along  and 
?aii  walk  into  Swift's  or  ArmouT'8«ndget:canned,pjpds  and  groceries,  and  they  walk 
next  door  into  Morris  &  Co. 'a  and  find  they  can  only  get  meat,  we  can  not  hold  that  , 
auaines.    That  is  why  we  would  be  forced  into  thegrocery  business:  thatisoneof 

I  do  net  want  to  take  the  time  of  the  court. on  that;  it  ia.a  big  proposition;  but  t 
tVQu3d  like  to  answer  that.  Of  course  the  war  had  something  to  do  with  forcing  us  inta 
It,  but  your  honor.  c«i  see  at  &  glance  that  if  our  cppipetitore  handle  these  so-called 
lido  lii^  and  groceries  we  are  at  a  tremendous  disadvantage  if  we  sell  only  meats 
■i^t  beside  them.  ,    . 

Mj,  HOGAN.  Iwngoing  toaskyouonly  oneotherquesrion.  You  personally  signed, 
'or  the  Iforria.  defendants,  in  December,  1919,  the  memorandum  agreement  with 
:he  Attorney  General  providing  for  this  suit? 

Mr,  BoRDKBa,  Oh,  yes.  If  there  is  any  olt^  question  any  of  you  gentlemen 
irant  to  ask,  itis.all  ri<^t.  Our  position  has,  I  tiu^k,  been,  consistent  all  along  in  this 
3iatter,  and  we  stand  now  where  we  stood  before.' 

The  Court.  Does  anyone  else  wish  to  be  heard?, 

Mr.  BoRDEBs.  Of  course,  ii  your  honor  will  pennitme.  when  the  question  was  put 
Ai  me  as  to  whether  this  was  the  only  reastm,  it  ia  a  qilSatioa  oE  continuing  a  business, 
in  fortunately,  because  it  deals  with  foods  and  the  public  are  interested  in  it.  This 
.a  an  essential  industry.  We  stand  between  the  producer  and  the  consumer.  We 
iranamute  the  live  meat  animals  into  meat  for  the  table  of  the  American  people. 
i>7ben  we  do  that  work  efficiently  and  economicajly  we  are  doing  an  eeeential  work 
ar  the  people.  But  there  is  wrapped  up  in  this  xai  involved  in  it  a  public  ques- 
iioD,  and  that  has  influenced  ua  to  some  extent,  because  in  tbi°  vital  industry,  and 
ispecially  aince  the  foreign  markets  ate  now  denied  to  us  on  account  of  the  exchange 
md  the  conditions  resultmg  from  the  war,  there  ought  to  be  peace  here  in  this  country 
\0  far  aa  the  packing  industry  is  concerned. 

Mr.  Bbkbd.  Might  I  aek,  Mr.  Borders,  if  representing  the  Morris  defendants,  you 
vers  opposed  to  the  proposed  intervention  for-the  purpose  of  vacating  this  decree? 

Mr.  BoBDERB.  I  think  we  have  said  so.  We  are  opposed  to  the  modification  of  this 
lecree. 

Mr.  Bbbbs.  Or  the  vacating  of  it?  « 

Mr.  BoaDBRB.  Or  the  vacating  o(  it.     That  ia  our  positioo.  . 

The  CouBT.  Doe^  anyone  else  wish  to  be  heard? 

Mr.  Watkins.  We  wish  to  present  an  argument,  if  your  honor  please. 

The'  CouBT.  Very  well,    I  will  hear  you  at  1.30. 

(Whereupon,  at  12.40  o'clock  p.  m.,  a  recess  was  taken  until  1.30  o'clock  p.  m.) 

AFTBR  RBCBSS. 

The  conrt  reconvened  at  1.30  o'clock  p.  m.  pursuant  to  rocess. 
^BGiTHBirr  B 

Mr.  GoBDON,  If  your  honor  please,  during  Mr.  G&lloway'a  argument  your  honor 
uuiouncsd  that  the  decision  of  Mr.  Justice  BtaSord  would  be  the  law  in  this'case. 
[  asBoioe  that  means  so  far  as  applicable  to  the  facts. 

I  want  to  point  out  the  difference  between  tJie  situation  of  the  intervenor  or  the 
pensona  who  sot^ht  to  intervene  on  which  Judge  StaSoid  ruled  and  in  this  case. 

In  the  case  in  which  Judge  Stafford  announced  hie  deciaian  the  intervenor  sought 
:o  intervene  for  the  purpose  of  upholding  and  maintaining  the  decree  and  opposing 
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toy  modilicatioa  of  that  decree  which  would  deprive  petitioner  or  iatervenM  of  the 
ruptfi  and  privilegee  that  were  secured  under  that  decree. 

In  this  caae  the  petitioner  seeks  to  intervene,  under  the  guise  o(  a  friend  ai  toe 
court,  for  the  purpose  of  takii^  entire  control  of  the  case,  and  arget  that  the  coun 
bold  that  the  decree  of  an  aeeociate  of  the  court  in  a  former  case  was  improvideotlT 
entered  and  invalid. 

I  would  like  to  read  a  statement  made  by  Mr.  Justice  Stafford  of  what  he  had  in  misd 
when  he  declined  to  strike  out  the  order  allowing  intervention: 

"  It  is  considered  that  upon  the  facts  alleged  their  petition  is  hir  and  just  and  that 
they  should  be  allowed  to  intervene,  not  to  take  control  of  plaintiff's  side  of  the 
proceeding,  but  for  the  limited  puipoee  stated  in  their  petition,  namely,  to  be  heard 
in  opposition  to  any  modification  of  the  decree  that  woiild  deprive  them  of  the  ]hi>- 
tection  now  secured  by  it." 

And  then  tho  last  par^raph: 

"This  decision  must  not  De  considered  as  opening  the  door  to  sll  wouM-be  inter- 
veners who  may  consider  themselvea  interested  in  the  decree  or  any  change  therein, 
but  Bfl  strictly  Umited  to  the  facta  alleged  in  their  petition  which  are  in  lair  admitted 
by  the  motion  to  strike  out. " 

The  sole  purpose  announced  b^  ibia  petitioner,  aa  I  understand  it,  ia  that  thii 
court  shall  hold  invalid  a  decree  ngned  by  an  associate  two  yean  ago,  a  decree  that 
has  been  in  effect  two  years,  on  the  asaertton  in  the  petition  that  it  waa  imprnvidentlT 
entered  or  that  the  court  was  imposed  upon. 

If  your  honor  please,  what  valid  or  legal  ri^ht  has  petitioner  in  the  case?  What 
relief  can  be  granted  petitioner  in  this  proceeding?  He  amerts  that  he  had  a  cootnct 
with  one  of  the  parties  to  the  decree,  and  that  that  contiact  has  been  breached;  that 
there  should  be  equitable  relief  in  this  case,  because  one  of  the  parties  to  the  soil 
which  he  is  not  a  party  to  has  violated  or  breached  a  contiact  entered  into  between 
the  two  of  them. 

Further,  suppose  the  California  Cooperative  Oanneriea  were  pennitted  to  intervoK. 
has  this  court  any  right  to  compel  Armour  &  Co.  to  perform  or  to  cany  into  efiect 
the  contract  made  between  the  two  of  tbem?  It  has  no  rights  whatsoever.  Whatever 
right  petitioner  may  have  against  Armour  &  Co.  must  be  proceeded  on  in  a  suit  io  a 
law  court  for  damages. 

As  to  whether  or  not  this  petitioner  can  come  in  save  throu^  the  Atbmie^  G«B«al, 
the  Sherman  antitrust  law  provides  that  the  district  ^ttotney,  at  the  dtractiDn  ol 
the  Attfxney  General,  in  these  proceedings  shall  institute  suit,  and  ao  on. 
.  It'is  a  criminal  as  well  as  a  civil  statute.  A  petitioner  or  any  meonber  of  a  com- 
munity has  as  much  right  to  go  into  a  criminal  court  and  seek  to  have  some  one  indicted 
for  violating  the  Sherman  antitrust  law^I  say,  has  as  much  right  to  go  into  court 
other  than  tnroueh  the  district  attorney's  office — as  he  would  to  come  into  this  court 
except  through  the  office  of  the  Attorney  General  and  seek  relief  tbrou^  an  equity 
proceeding. 

The  court  might  permit  them  to  ccHue  in  aa  a  friend  of  the  court,  to  advise  the  court, 
but  he  asks  the  court  to  permit  him  to  take  the  aD-important  part — that  is,  to  vacate 
and  declare  invalid  a  decree  that  has  been  signed  by  another  membei  of  the  court 
In  other  words,  to  ask  this  court  two  yeaiB  after  a  decree  has  been  signed  by  an  uaociate 
'    '  '      D  that  decree,  and  to  hold  that  that  court  had  n 


Aroumsnt  sr  Thomas  Crbiqh,  Esq.,  Attornkt  for  Citdaht  Packino  Co. 

Mr.  Crbiuh.  Yaor  honor,  in  this  proceeding  I  represent  the  Cudahy  Packii^  C«. 
I  expect  at  this  time  to  take  but  a  ve^  few  moments,  and  by  way  of  supplementing, 
in  large  measure,  I  might  say,  what  Mr.  Borders  has  nid  on  behalf  of  his  cliant. 

Dunog  tiie  very  excellent  aRunent  this  morning  <A  our  friend,  Hr.  Hogan,  I  was 
impressed  with  one  sentence  where  he  criticized  the  proceedings  here  up  to  the  time 
of  the  entrv  of  the  deoee  aa  being  tme  quite  extraordinary,  perh^ie  excepticmal, 
imder  the  Sherman  antitrust  law,  aa  otnuentKleeiee  practice.  Of  course  the  items  to 
which  be  souj^t  to  call  the  court's  attention  were  stated  correctly  by  him,  but  certainly 
the  proceeding  in  which  we  am  engaged  M  the  prsMnt  time  partakee  of -what  mi^t 
be  called  an  extraordinary  situation  and  puts  it  into  an  almost  unliiiiited  exoeplioa, 
namely:  That  some  two  veais  or  mote  after  the  onny  of  the  consent  decree,  under 
whidi  the  packing  industry,  if  I  may  say  it,  or  the  Big  Hve  paekera  ao-cHlleo,  both 
principals  and  subsidiary  companies,  desired  for  the  good  of  their  iodnrtry  and  ia 
what  they  believed  sincerely  to  be  ftv  the  ben^t  of  the  general  public,  entered 
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into  an  undetstanding  with  the  Govemment  by  which  certain  complaists  and  alleged 
grievaucee  Bhould  be  remedied,  and  here,  after  all  the  defendants  so  for  aa  the  financial 
eeaaon  has  pennitted,  have  gone  ahead  and  complied  with  the  terms  of  the  decree, 
and  at  some  serious  inconvenience  and  at  some  subetantial  lose  in  many  cases  I  may 
say  OB  shown  within  the  record  here — I  aay,  aft«r  all  those  things  we  are  met  by  a 
motion  on  the  part  of  our  friend,  the  California  Cooperative  Canneries,  for  leave  to 
intervene,  with  the  suggestion  made  that  their  rights  Have  been  jeopardized,  that  they 
too  have  suffered  loesee  by  what  has  been  accomplished,  and  yet  that  the  decree 
should  be  set  aside. 

Now,  cerbiialy  there  are  some  equities  in  the  case  at  the  present  time  on  tbe  part 
of  thoaa  defendants  who  have  proceeded  under  this  decree.  Of  coutse  at  the  present 
time  we  are  working  from  a  narrow  motion,  one  as  to  which  I  understand  Mr.  Hogaa, 
and  in  which  I  a«ree,  simply  appeals  to  the  discretionary  power  of  the  conrt  to  per- 
mit a  party  to  take  some  pwt  in  the  proceedings,  and  for  further  argument  in  event 
a  preliminary  showii^  ht^  been  made. 

But  as  I  understand  the  cases  cited  by  ifr.  Ilo^n,  and  the  position  taken  by  him, 
to  the  effect  that  the  decree  is  fundamentaliy  invalid,  for  whatever  reasons  stated 
tiberein,  it  does  seem  t«  me  that  even  those  very  authorities  show  that  the  chent  haa 
no  collateral  ri^ht  to  an  attack  upon  tjie  decree  if  it  has  any  .rights  whatsoever. 

"Without  having  taken  time  previously  to  analyze  those  decisiona  or  wishing  to  dis- 
01188  that  point  now— and  as  I  understand  your  honor's  statement  to  us,  we  may  brief 
it  later— I  want  simply  to  suggest  to  your  mind  at  this  time  that  if  it  will  very  clearly 
appear  from  thia  that  the  decree  is  invajid,  then  the  appeal  is  not  made  by  the  Cah- 
f ornia  Cooperative  Canneriee  to  the  discretion  of  your  honor  to  permit  them  to  come 
into  the  case  at  this  time,  and  particularly  in  view  of  the  fact  that  the  decree  has  been 
here  now  for  more  than  two  years  and  no  conteet  about  a  knowledge  everyone  has 
h&d  about  the  situation. 

I  had,  previously  to  comim  into  court,  your  hon<«,  prepared  the  objections  of  the 
Cudahy  Packing  Co.,  bat  1  did  not  file  them,  and  if  I  may  I  will  file  tUa  copy  which 
I  now  offer.    I  diall  be  glad.      * 
The  Court.  That  may  be  filed. 

(The  paper  offered  by  Mr.  Creigh  is  here  copied  in  full  in  the  record  as  follows;) 
In  the  Supreme  Court  of  tiie  District  of  C(dumbi».    United  States  of  America,  v.  Swift 
&  Co.,  Armour  &  Co.,  Morris  A  Co..  Wilson  &  Co.,  Cudahy  Packing  Co.,  etal.  Equity, 
No.  37623. 

Comeenow  the  defendant,  the  Cudahy  Packing  Co.,  by  its  attorney,  Thomas  Crei^, 
and  objects  to  the  granting  by  tMs  honorable  court  of  the  motion  filed  herein  by  the 
Galifomia  Cooperative  Canneries,  asking  for  leave  to  intervene  for  the  putpoBee  set 
forth  in  the  intervening  petition  thereto  attached  and  showe  the  court  that  such  inter- 
vention should  not  be  aUowed  or  granted  for  the  following  reasons: 

1 .  The  decree  having  been  entered  by  the  consent  of  aU  parties  thereto,  it  is  equall jr 
aecesBory  tiiat  the  consent  of  all  parties  be  given  before  intervention  is  allowed.  This 
jefendant  objects. 

2.  Under  paiagraph  VI  of  the  intervening  petition  tendered  with  said  motion 
it  appeiUB  that  the  California  Cooperative  Camteriee  claim  that  such  decree  is  void  for 
want  of  jurisdiction  and  certain  other  reasons. 

In  Buch  case  said  California  Cooperative  Canneries  have  a  remedy  otberwiee  than  by 
;>eing  made  a  party  intervenor  herein,  emd  to  permit  them  to  be  made  such  party 
ntervenor  for  the  purpose  of  attacking  said  consent  decree  would  be  unwanantea  and 


with  proper  procedur.. 

^.  Said  decree  was  entered  February  27,  1920  uid  has  therefore  been  in  force  and 
iffect  for  more  than  two  years  and  the  several  defendants  in  such  time  have  in  good 
aith  been  proceeding  in  alt  respects  to  carry  out  its  tenns. 

Said  CslifiMiiia  CooperativB  Canneries  has  been  fully  advised  at  aU  times  of  the 
tntry  of  said  decree  and  of  such  steps  and  procedure,  and  failure  on  its  part  earlier  to  file 
ta  application  oonstitul^B  laches  and  eatops  it  fnvu  now  asserting  any  right  if  aver  it 
tad  any,  to  seek  to  vacate  or  modify  the  terms  of  said  decree. 

Thb  CpnAffr  Paokino  Co., 
By  Thos.  Creigh,  It*  AUamen. 

Mr.  Creioh.  If  I  might  have  a  few  momenta  more  I  will  say  that,  of  couiee,  Irecog- 
lize  w«  have  a  rather  narrow  propoeitioa  iot  presentation  to  your  htmoc  at  this  time. 
>n  the  other  hand  I  do  think  that  I  will  crave  your  indulgmice  to  venture  just  one 
ittle  statement:  The  proposition  here  is  perfectly  obvious  and  ia  Mie  which  we  ought 
o  consider  as  a  matter  of  Uw,  and  which  I  have  no  doubt  will  be  conndered  as  a  matter 
f  law,  nevertheless  the  neat  thing  about  it  all  is  a  matter  of  economics,  and  lar^ly  a 
oiitter  of  poUtics.    Audi  think  your  honor  must  bear  in  mind  some  of  the  conudera- 
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uncertainty.  It  is  probably  bettering  at  the  present  time,  but  the  pBcking  industi^-, 
unfortunately  for  itaelf,  has  been,  if  I  may  say  it,  the  football  of  politice  for  20  yean. 
That  doea  no  one  an^  good ,  Sincerely  on  the  part  of  defendants  in  this  case  was  thi« 
decree  entered  into,  in  absolute  good  raith,  if  I  may  say  it,  and  there  wb£  manifest^ 
the  greatest  expectation  that  there  would  come  to  pate  out  of  it  such  a  eettling  of  con- 
ditions and  removal  of  friction  and  argument  and  dimjute  and  contention  and  mis- 
representation that  we  would  be  able,  in  the  adiuBtmentfoIlowing  the  war,  to  get  ahead: 
aad  up  to  the  time  that  the  later  aigumenta  that  are  finally  crystallized  here  be^n,  I 
do  think  progneaa  along  that  line  waa  being  made. 

It  is  a  very  serious  thing.  There  are  many,  many  equities  inside  the  present  situa- 
tion,_if  your  honor  please:  not  only^  those  that  may  perhaps  be  ptesented  by  the 
petitioning  parties  here  for  intervention,  but  for  all  those  other  parties  who  have  pine 
ahead. 

Of  course,  some  queetions  were  asked  here  this  morning,  and  I  feel  somewhat 
embarrassed  in  getting  into  the  thing,  for  the  realm  of  politics  is  not  for  your  honor, 
but  from  my  standpoint  I  thint  you  will  ^don  me  if  I  say  that  I  can  figure  in  these 
times  no  gTeat«r  calamity  to  the  packing  industry  than  having  something  happen  to 
this  decree  here  and  subject  ub  to  the  contention  of  politics  and  legislation  ana  argo- 
ment  back  and  forth  and  the  conflicting  interests  that  can  not  possibly  be  harmonized 
because  economically  they  have  to  be  worked  out  in  the  great  course  of  time. 

I  thank  yon. 

Mr.  WiLLuu  C.  B&KED.  Mr.  Creigh.  do  I  understand  that  in  the  particular  memo- 
randum you  have  filed  in  behalf  of  the  Cudahy  Packing  Co.,  one  of  the  defendant! 
in  this  cause,  you  are  opposed  to  this  application  to  intervene  br  the  purpose  of  setting 
aside  the  decree? 

Mr.  CsEioH.  The  sutemeut  I  have  filed  contains  such  a  lUtement. 

Arodment  by  Eso.ti 

Mr.  Watktnb.  If  your  honor  please,  there  is  one  point  in  liie  petition  for  isterven- 
tion  that  was  not  diacussed  in  tiie  opening  argument  of  Mr.  Hogan,  but  u  to  whidi  I 
wish  to  say  just  a  few  words. 

Itiscontandedinparagrapheof  die  petition  to  intervene  that  the  decree  <rf  Febru- 
ary 27,  1920,  was  nothing  but  an  interlocutory  decree,  and  that  cmitention  is  baaed 
upon  the  concluding  paragraph  of  the  decree;  that  paragimpb  pensita  additiona  neces- 
earv  at  the  foot  of  the  decree.    The  provision  is  for  the  purpose  of — 

''Taking  such  other  action  or  adding  at  the  toot  of  this  decree  snch  other  relief,  if 
any,  as  may  become  neceeeary  or  appropriate  for  the  carrying  out  and  enfdrcement 
of  this  decree  and  for  tiie  purpose  of  entertaining  at  any  time  hereafter  any  applicatioa 
which  the  parties  may  make  with  respect  to  this  decree." 

That  is  not  an  unusual  provision  in  a  decree.    Mr.  Daniel,  in  his  work  on  "  &c)ui' 


There  ia  _, 

which  follows  almost  the  languase  of  this  decree,  in  substnace  I  think  it  doea  follow 
the  language,  beine  the  case  of  the  Wintrtiop  Iron  Go.  v.  Meeker  <109  U.  S.  1801,  In 
that  case  suit  had  been  brought  to  cancel  a  lease  claimed  to  have  been  fivudalentlr 
made.  The  lease  was  declared  canceled.  A  receiver  was  appointed  and  the  conrt 
retted  jurfsdiclion  to  detennine  the  value  of  the  use  of  the  tease  prior  to  its  vsliwtion. 
•ad  used  this  language; 

"And  the  court  reaervee  to  itself  such  further  directionfl  aa  may  be  nernwr}-  to 
ctury  this  decree  inta  efiect,  concerning  casta  or  aa  may  be  equitable  and  jurt." 

The  Bupreme  Court  aaid  that  that  decree  was  final  and  determined  all  the  litigated 
qneotlons. 

Ail  litigated  queetions  were  determined  here.  This  resMration  does  not  m^ke  the 
decree  interlocutory.  This  petition  ia  a  supplemental  bill  in  the  nature  of  »  bill  of 
review.  It  seeks  to  set  aside  what  has  heretoftwe  been  done  in  the  case.  It  seeks  to 
review  the  original  decree,  and  although  it  is  called  a  petition  in  interventioit  it  ia  aa 
described  by  Mr.  Justice  Rtory.  in  Wliitlng  v.  Bank  (13  Petexs),  nothing  but  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review  seeking  to  set  aside  a  decree  for  e 
»PP«      
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'IVCouBT  (interposing).  A  bill  ot  review  can  be  filed  only  by  one  of  the  original 
parties  or  one  ot  the  succesaors  in  interest,  can  it  not? 

Mr.  Watkin-8.  I  believe  bo,  but  under  equity  rule  No.  37  ot  the  Supreme  Court  of 
the  United  States  an  intervener  who  had  the  right  to  intenene  m^ht  for  the  purpose 
of  filing  a  bill  of  review  be  considered  a  party.    * 

I  am  ai^ng  the  case  on  that  theory.  But  aflauming  that  this  proposed  intervener 
.liad  the  right  to  come  in,,  then  my  contention  is  that  tjiis  bill  o£  review  was  filed  too 
late.  The  purpose  of  a  bill  of  review  of  course  I  need  not  stop  to  state,  but  is  two- 
fold. There  are  only  two  things  a  court  can  do  on  a  bill  ot  review— set  aside  the 
decree  for  error  apparent  on  the  face  of  the  decree,  or  set  aside  the  decree  for  tacts. 
tliat  have  happeneu,  since  the  entry  o!  the  decree  and  which  ot  course  were  not  known 
-  at  the  time  ot  its  entry. 

In  the  caoe  ot  Whidng  v.  Bank,  which  I  have  just  cited,  there  was  filed  by  a  party — 
and  for  the  purpc»ee  ot  this  argument  I  am  concedii^  that  this  proposed  intervener 
wwuld  have  Bimilar  rights — a  bill  to  set  aside  a  decree.  Mr.  Justice  Story,  who  perhaps 
knew  more  about  equity  pleading  than  anybody  who  ever  lived  in  Ajnerica,  in  dis- 
cuasdng  that  bill  said: 

"Itiaplain  that  this  hill  of  review  is  not  maintaiitable  tor  two  reaaons,  each  of  which 
is  equally  conclusive.  The  first  is,  that  no  error  is  shown  in  the  original  decree,  for 
the  onlv  pretended  error  is  in  the  sale  under  the  decree," 

I  shall  leave  to  Mr.  Breed  the  discussion  of  the  validity  of  the  original  decree,  and 
■discuss  only  the  second  ground  staled  by  Mr.  Justice  Story.     [Continuing  reading:] 

"The  second  is  that  this  bill  of  review  was  not  brought  within  five  years  (twg  yeafif 
i>y  equity  rule  62  ot  this  court)  after  Hie  origiaal  decree  was  rendered." 

In  the  court  from  which  that  appeal  was  taken  there  was  a  rale  permitting  billa  ot 
review  within  five  years.  Equity  rule  G2  of  this  court  prohibits  the  filing  of  a  bill  of 
review  after  two  yaars.  In  Engknd  and  in  most  oi  the  "courts  of  the  United  States 
-the  Murts  have  held  that  a  bill  ot  review  can  be  filed  only  witJun  the  time  preacribed 
to  teke  an  appeal,  and  in  the  absence  ot  a  special  rule  or  a  special  itatute  no  bill  of 
review  can  be  filed  at  a  date  hiter  than  an  appeal  can  be  taken.  But  this  court  alid 
some  other  courts  have  adopted  a  rule  by  which  the  time  is  fixed  for  the  filing  of  a  bill 
OI  review,  and  that  time  in  this  court  is  two  year*. 

This  petition  was  filed  just  26  months  after  the  decree  was  originally  entered 

Mr  Justice  Story  m  his  work,  speaking  generally,  wheffl  there  was  no  rule,  said  ■ 
If  there  be  any  laches  or  negligence  that  destroys  the  title  to  the  rebet "— bv  a  bill 
-  OI  review,  ■' 

In  the  case  ot  National  Brake  A  Electric  Co.  v.  Christensen  (378  Fed  490  4941— 
I  have  Mven  my  broliier  Ec^an  the  list  of  authorities,  so  I  need  not  always  tead  the 
pwee — uie  court  aaid;  j°i=»u.ud 

'Bills  of  review  are  allowed  for  the  purpose  either  of  correcting  erroTB  ot  law  apparent 
.  on  the  face  ot  the  record  or  ot  admitting  new  evidence  which  baa  come  intoning 
^^*^„™rf  "*  %^  ^"'  shown  prknowable  at  the  time  of  the  trial.  Not  only  will 
the  app^  to  equitable  discretion  fail  jf  the  new  evidence  or  the  errors  of  law  are  not 
presented  at-the  earheat  jwactioftble  moment,  but  alao  if  the  enots  ot  law  or  the  new 
evidence  would  not  change  the  substantial  equitiea  between  the  partiea  " 

Sjmkins,  w.  hja  "Pederal  auit  in  equity,!'  which  is  one  of  the  moat  useful  practice 
books  in  equity,  la-^fs  down  the  rule  fliat  tho  bill  can  not  be  filed  unleM  fi!e/withln     ' 
tome  for  appeal,  which  is  the  rule  almost  universally— it  is  not  universally  applied—. 

,™"'^'''"^™'^^''^*''«'">"^  toil's  contrary.    Hesays' 

1  u}^^  mtida  which  a  bill  of  review  should  be  filed  is  not  fixed  by  statute  or 
rule,  but  the  couos,  by  analogy,  require  the  bill  t»  be  filed  within  the  time  allowed 
J^  rll  ^■if'*  ^  ^P^.'-^'  »°**  •"■'  ■f""'-  *  *  •  When  it  afflnnatively  appears 
Wiat  the  bill jras  not  filed  mthin  tie  period  limited  for  appeals,  it  is  aubiect  to  a 
demurrer;  otherwise  the  issue  muat  be  raised  by  answer  to  the  biU  •  *^  The 
rule  as  above  stated  applies,  without  exception,  where  errors  appear  in  the  decree  or 
P''°^™W  hwauae  it  should  be  brought  within  the  time  in  which  error  could  be 

to*'Si^e^i%^,St;^e'^2"*"'***-    Thecourthasdepriveditaelfofjuriadiction 

The  rule  of  this  court  permitting  intorventione,  rule  15,  providee  that  intervention 

may  be  had  by  anyone  claiming  an  interest  in  the  Utigation.    Of  couree,  that  means 

^e  proposed  interyenor  ceoogniaea  that  obligation,  and  in  parsgraph  HI  says  that 
he  is  interested  w  JhiahtigaUon  because  of  an  alleged  contract  mth  Armour  A  Co.. 
and  that  contract  is  set  out  in  Panuraph  II  of  the  proposed  inlMvention.  That  is 
not  a  contract.    It  la  unilaterel  in  that  there  is  no  promise  on  the  part  ot  Armour  A 
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to  take  an}  goods  unleea  it  desitee.    And  it  is  void  for  the  reaaons  that  Hr.  Gftllorsy 
arpied.  that  it  has  been  interfered  with  by  governmental  action. 

Let  me  just  k  moment,  if  your  honor  please,  call  your  attention  to  theeooda  that  were 
Bold,  The  California  CannerieB,  Ihen  known  as  the  Producera'  Warehouae  Co . 
"i^jreea  to  seU  and  deliver  to  second  party,  and  second  party  agroes  to  purchase  and 


, ..  .„    .    _.ir&Co."  That  iaprobablya  misprint;  "second  party,  Annoor 

&  Co. "     That  ie  the  amount  there  stated.     All  the  goods  roquiied  by  Armour  A  Co. 

Of  course  your  honor  is  familiar  with  requirement  contracla.  A  contract  to  funush 
a  manufacturer  all  the  lumber  he  may  need  in  the  production  of  certain  commodi- 
ties  is  a  valid  contract,  but  the  requirement  contracta  are  not  valid  vben  thev  applr 
to  a  dealer,  because  a  dealer  has  no  certain  rectuirementa.  He  buvB  only  midi  goodi 
BB  he  may  sell.  He  does  not  know  how  maoy  he  oiay  sell.  He  aoee  not  know  hov 
active  hia  saleenian  will  be.  He  does  not  know  the  condition  of  the  market.  And  is 
the  case  of  Crane  r.  Crane  &  Co.  (105  Fed.),  the  circuit  court  of  ^peaia,  I  think  for 
the  eighth  circuit,  held  specifically  that  a  requirement  contract  waa  not  valid  wlwii 
made  with'a  dealer,  a  middleman.    It  may  be  valid  with  a  manu^turer. 

So  if  we  stop  there,  there  is  no  obligation  to  furmsb  any  definite  amount  of  goo<i> 
or  to  take  any  definite  amount  of  goods. 

But  the  contract  does  not  stop  were.  After  eta  tine  that- it  shall  sell  and  buy  the 
requirements  of  California  canned  fruit  of  Armpur  &  Co.,  it  says:  "Except  that  poi- 
diaaed  by  second  party  "^ — that  is  Armour  A  Co.— "from  die  California  Gownn'  Awv 
ciation  under  ite  contract  with  that  association,  dated  Ma?  7,  1919,  limited  by  thp 
capacity  of  the  factories  operated  by  first  party, "  It  is  not  certain  who  "  first  pirtv'' 
is  there,  but  probably  the  California  Growers'  Association.  8o  not  only  is  mere  a 
defect  in  the  contract  bv  making  there  the  requirements  of  the  dealos.  but  these 
requirements  are  lessened  in  certainty  by  sajdng:  Except  such  parte  as  may  be  boudil 
from  some  one  else  under  another  contract.  So  it  seems,  if  your  honor  please,  taai 
there  is  no  obligation  to  take  any.definite  amount  of  goods,  or  to  sell  any  doGnite 
amount  ot  goods.    But  the  price  must  also  be  fixed.  I 

This  court  has  held  in  the  case  dted  in  the  brief  that  the  minds  of  the  pwtiea  must    i 
~      '     ]  every  material  part.    That,  of  course,  is  general  contract  law.    Ilie  price    | 


3  left  entirely  at  the  discretion  of  the  buyer. 
Paragraph  III  of  this  alleged  contract  says: 
"The  price  to  be  paid  by  second  party  lor  said  goods  delivered  as  aioreoaid  dunsc 


any  year  shall  be  the  prices  used  by  &e  California  Packing  Corporation" — ^ridtA 
is  not  a  party  to  the  contract — "in  confirming  its  sales  to  the  trade  ^envxlly,  pro- 
vided, however,  that  first  party  shall  not  be  required  to  sell  any  particuW  gnde  of 
goods  to  second  party  at  prices  which,  less  the  discounts  mentiimed  heiow  in  thtf 
paragraph  and  paragraph  4  hereof,  are  len  than  the  fair  value  of  the  fruit  plus  itt 
actual  coet  of  manufacture." 

The  price  is,  first,  that  which  the  CaliftHnia  F[uit  Growers'  Association  fixed,  bat  , 
that  is  limited  by  the  fair  value  of  the  fruit,  plus  the  actual  coat  of  the  ma&iifacture. 
But  that  is  not  tdl,  if  your  honor  please,  "and  in  case  the  parties  are  unable  to  agree 
upon  a  price  to  be  paid  for  such  grades,  second  party" — that  m,  Armoar  A  Co.— 
"shall  not  be  required  to  accept  the  same."  So  it  is  purely  a  discretioiuuy  matter 
with  Armour  ft  Co.  as  to  whether  they  shall  accept  any  goods,  and  if  they  ace  qpt 
satisfied  with  the  prices  arrived  at  in  those  devious  ways  they  are  not  ctimp^ed 
to  accept  any. 

Then  as  Mr.  Galloway  said,  this  case  itself,  by  the  very  terms  of  the  contract, 
terminated  the  contract,  and  the  allegations  of  the  petition  to  file  an  into^ention  here 
shows  that  it  was  actually  t«rminated  here  by  Armour  A  Co.  after  this  decree  wa» 
entered.    So  the  proposed  intervenor  has  no  interest  here.    He  has  got  no  ri^ti  i 
in  this  case. 

The  CoDirr.  On  what  page  is  that  contract?  I 

Hr.  Watxins.  It  is  in  Paragraph  II  of  the  petition,  it  your  honor  please. 

Mr.  HooAN.  It  begins  on  page  2,  about  the  middle  of  the  page,  if  your  honor  plnaw. 
and  runs  over  to  page  6,  in  Paragraph  II  of  the  intervening  petition. 

Mr.  Watkins,  If  the  canners  Sad  any  valid  contract,  if  your  honor  jpleue 

The  CoDBT.  Well,  where  is  the  statement  in  regard  to  the  termination  of  it? 

Mr.  Watkins.  That  is  over  in  Paragraphs  IX  and  XI. 

Mr.  HooAN.  On  page  6. 

Mr.  Watkins.  It  starts  at  the  bottom  of  page  5:  "And  in  case  govenimentBl  »cUon 
materially  int«Tferes  with  the  performance  <n  this  contract  by  second  party,  thtti  ia 
that  case  it  shall  have  the  right  to  cancel  and  terminate  diisagreemen^"  etc.,  ml  the 
top  of  page  8. 
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The  Court.  Now,  do  you  call  it  "governmental  action  interferii^"  when  there  ia 
by  consent  of  the  parties  an  agreement,  not  by  an  order  but  by  consent,  without  any 
adjudication? 

Mr.  Watkins.  Itianone  theleBRgovemmentalactionbecaueeof  thefoctthat  itwaa 
consented  to.    The  Governraent  was  proHeeuting,  aa  this  record  ehowa-   ■ 

The  Court  (interposing).  Had  begun,  hut  you  do  not  contend  that  to  be  sufficient? 

Mr.  Watkins.  As  I  was  goin^  to  Bay,  the  Government  had  begun  proBecutiona  before 
grand  juries  and  was  threatening  the  filing  of  injunction  suits.  The  Fedcoal  Tnde 
Comnu^sion  had  reported  that  Uiese  defendants  were  violating  the  law,  and  this 
consent  was  not  a  consent  that  did  hot  have  force  back  of  it.  It  was  a  consent  to  pre- 
vent probahly  a  worse  fate.  It  was  an  fwreement  of  the  parties,  that  instead  of  going 
on  with  this  litigation,  as  Mr.  Creigh  eaia,  "We  will  have  peace  here."  And  this  was 
eovernmental  action,  although  it  was  governmental  action  consented  to. 

If  the  canneries  had  any  legal  interest  in  this  case — that  is,  if  they  had  any  valid 
contract — they  would  have  no  right  in  this  court  and  in  this  cause.  What  do  they 
claim?  They  claim  that  they  had  a  contract  to  sell  certain  goods,  canned  fruits,  and 
that  Armour  4  Co.  had  breached  that  contract.  That  is,  he  had  put  himself  where  he 
can  not  perform  it  by  virtue  of  this  decree.  Assuming  that  that  were  true,  what  would 
be  the  remedy  of  the  canneries?  They  could  not  enforce  specific  performance  of 
this  kind  of  a  contract.  They  can  not  come  into  a  court  of  equity,  tn  this  court  or 
any  other  court,  and  compel  Armour  &  Co.  to  perform  that  contract.  Theirremedyia 
purely  one  at  law  in  a  suit  for  damages.  * 

That  i5;Ba  decided  by  the  circuit  court  of  appeals,  in  the  case  of  Consolidated  Fuel 
Co.  1'.  Raih'oad  (250  Fed.  395).  In  that  case  the  fuel  company  had  agreed,  to  sell 
certain  coat  during  the  war  to  the  railroad.  The  fuel  company  breached  its  contract. 
The  railroad  allegM  in  a  bill  for  s[)ecific  performance  that  if  it  did  not  get  that  coal  it 
would  have  to  shut  down  its  operations.  That  the  railroad  would  suSer  incalculable 
damages,  and  that  the  people  ^ong  its  line  would  suffer  great  dam^es.  But  the  court 
said  Uiftt  the  remedy  was  m  a  suit  for  damages,  the  cotJ  having  a  market  value,  and 
equity  having  no  juriadietion  over  the  subject  matter. 

There  is  gnite  a  difierence,  if  your  honor  please,  in  the  arguments  that  I  mad« 
when  I  was  insisting  that  the  grocers  had  a  right  to  intervene,  and  the  argument  I  am 
making  now. 

The  CouET.  I  imagine  so. 

Mr.  Watkins.  Because  the  question  is  not  the  same,  but  the  two  arguments  are 
entirely  inconmstent.  I  have  referred  already  to  equity  rule  15,  and  I  will  make 
another  reference  to  that,  and  in  connection  with  that  to  equity  rule  37,  which  is 
the  same  rule  passed  by  the  Supreme  Court  of  the  United  States.  The  only  differ- 
ence in  the  two  rules  is  that  the  last  panttraph  of  equity  rule  37  is  omitted  from  equity^ 
rule  15  of  this  court.    The  last  par^raph  of  equity  rule  37  says: 

"Intervention  shall  be  in  suoordination  to,  and  in  recognition  of,  the  propriety  d 
the  main  proceedings." 

When  Mr.  Justice  Hoehling  granted  the  r^ht  to  intervene  in  this  case,  he  specifically 
made  the  order  in  subordination  to  and  in  recognition  of  the  propriety  of  the  proceea- 
ing  theretofore  had.  That  language  is  not  in  the  rule  of  this  court,  but  it  is  not  necen- 
sary  that  it  should  be.  because  it  is  a  luiveisal  rule  of  equity  practice.  Interventions 
did  not  exist  in  the  English  courts  of  chancery,  and  they  have  grown  up  in  this  coun- 
'~y,  but  they  have  grown  up  with  the  idea  that  the  intwvener  was  not  to  take  charge. 
.  the  litigation. 

The  GouBT.  Well,  it  was  the  rule  of  this  court  to  enlai^  that  power  of  intervention, 
and  for  that  reason  tiiey  omitt«d  the  provision  in  the  rule  of  the  Supreme  Court  of  tbe 
United  States. 

Mr.  HooAN.  Our  rule  was  passed  subsequent  to  that  of  the  Supreme  Court. 

Mr.  Watkinb.  1  know  it  was  subseouently  passed,  but  I  assume  that  you  did  not. 
repeal  or  intend  to  repeal  by  that  rule  the  general  principles  of  equity  universally 
applied,  although  you  did  not  go  as  far  as  the  Supreme  Court.  There  was  no  necessity 
of  announcing,  I  am  aseuming,  a  principle  that  would  apply  in  all  the  courta,  including 
this  court. 

In  section  1640  <A  the  Code  of  the  District  it  is  specifically  stated  that  the  equitable 
prindplM  of  the  United  States  are  retained,  and  are  not  repealed  by  that  general 
repealing  section. 

The  CouBT.  What  sectioD  is  that? 

Mr.  Watkins.  Code,  section  1640  of  the  District  court. 

The  Court.  I  did  not  understand  what  you  said  about  that,  Mr.  Watkins. 

Mr.  Watkins.  That  the  equitable  prindples  ot  the  United  Statee  are  retained  in 
the  District,  the  general  principles  of  equity.  You  will  find  it  down  at  the  latter  part, 
of  the  section. 


try,  1 
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The  Court.  I  had  always  had  of  idea  that  that  referred  to  prindplee  of  equit>— 

Mr.  W&TKiNS.  The  point  I  am  makmg  is  that  this  right  of  intervention  was  ana 
the  principleB  of  equity  that  has  been  adapted  to  the  equity  courts  of  this  count) 
As  Mr,  Justice  Lanutr  said  in  one  case:  "An  intervener  took  the  suit  as  it  found  it 
That  is  a  Georgia  caae  (Ctarleaton  Ry.  Co.  v.  Pope,  122  Ga,  577J  579),  when  Mr.  Ju^tiw 
LanMT  was  on  the  bench  in  Georgia,  before  he  became  a  justice  of  the  Supreme  Court. 

The  office  of  an  intervention  waa  stated  in  Seaboard  Air  Line  Ry.  v.  Truat  Co.  (12.^ 
|Ga.  4B3,  465)  as  follows: 

"The  office  of  an  intervention  is  to  cause  a  party  to  be  made  to  a  pending  pioce^l- 
ins,  not  to  establish  that  the  proceeding  should  not  exist. " 

And  in  Consolidated  Gas  Co.  v.  Newton  (Z5G  Fed.  238,  244),  wluch  was  Ikter  affirmed 
t>y  the  Supreme  Court  in  discussing  this  point  it  was  said: 

"The  long-settled  practice  ia  equity  is  that  a  person  can  not  be  nude  a  f 
defendant  on  his  own  application,  unleaa  so  required  by  statute."  And  the  re 
{[iven  in  the  discussion  oi  it  was  that  he  could  not  come  in  and  fight  the  proceed- 
ings; that  iJie  pomtioQ  of  the  defendant,  made  him  in  opposition  to  the  proceedingt. 
and  that  he  had  to  be  in  subordination  to  those  proceedings. 

The  case  referred  to  by  Mr.  H(^an  this  morning  discuaNs  that  rule  in  the  279  F«4., 
at  page  3G5.    And  points  out  just  what  the  equitable  principle  is.    The  cont^titoi 

IS  made  in  this  case  that  the  intervener  had  no  right  to  come  in  because  he  miei 
B  the  propriety  of  the  decree.  And  this  is  what  the  court  eayn: 
lee  no  force  in  the  criticism  that  the  petition  states  no  cause  of  action.  It 
does  not  contravene  euity  rule  37  that  an  intervention  must  be  in  eubordinatioD  i' 
and  in  recognition  of  the  propriety  of  the  main  proceeding.  It  recoeniEel  the  pr>- 
priety  of  the  main  proceediiig.  It  merely  asks  in  effect  that  the  decree  be  oon' 
consteued." 

'  So,  properly  understood,  that  case  ig  really  authority  tor  the  contention  here  ihtl 
nobody  can  intervene  in  a  case  except  in  subordination  to  the  general  pnrpoaet  oi 
..the  onginal  bill. 

There  is  nothing  here  pending  for  an  intervention  to  take  hold  of.  When  the  gronn 
.asked  to  intervene  it  was  alleged,  and  the  allegation  was  accepted  as  true,  that  thnv 
:was  then  threatened  an  intention  to  set  aside  the  decree  by  consent.  And  the  appli- 
cation of  the  grocers  was  to  come  in  to  protect  the  decree,  not  to  destroy  it.  Tlw 
application  is  presented  at  a  time  when  nothing  is  threatened,  when  the  decree  im 
Dethwe  final,  when  more  than  two  years  has  expired,  and  we  contend  that  this  coor. 
now  has  no  jurisdiction  to  set  aside  this  decree. 

The  case  of  the  United  States  v.  Mayer  (235  U.  S.)  was  a  criminal  caee,  but  it  seem.' 
to  me  the  principles  would  apply,  "rtiere  had  been  a  conviction  in  a  Federal  court 
and  the  district  attorney  agreed  that  the  iudge  might  set  aside  the  conviction,  lif 
time  having  e:tpired  for  appeal,  and  the  Supreme  Court  said  that  the  court  bad  iw 
juiiadiction  to  enter  a  judgment  setting  aside  its  former  judgment,  and  that  the  cae- 
sent  of  the  district  attorney  in  that  case  did  not  give  it  any  such  power. 

In  that  case  Mr,  Justice  Hughes,  citing  many  authorities,  said: 

"  As  the  district  court  was  without  power  to  entertain  the  application,  the  cooib! 
of  the  United  Stales  attorney  was  unavailing.  *  *  *  In  a  Federal  court  ol  coai' 
petent  jurisdiction,  £nal  judgment  of  conviction  had  been  entered  and  Bentenc 
had  been  imposed.  The  judgment  was  suvject  to  review  in  the  appellate  cotr- 
but,  so  far  as  the  trial  court  was  concerned,  it  was  a  finalityj  the  subaequenl  pi 
ceeding  was,  in  effect,  a  new  proceeding,  which,  by  reaaon  of'its  character,  invot  . 
an  autiiority  not  possessed.  In  these  circumstances  it  would  seem  to  be  clear  that  tt( 
consent  of  the  prosecuting  officer  could  not  alter  the  case;  he  was  not  a  dispensL: 
power  to  ^ve  or  withhold  jurisdiction.  The  established  rule  embodies  the  poLcj 
of  the  law  that  liti^tion  he  finally  terminated,  and  wlten  the  matter  is  thus  placid 
placed  beyond  the  discretion  of  the  court,  it  ia  not  confided  to  the  discretion  of  ih* 
prosecutor. " 

The  right  of  this  court  to  alter  or  set  aside  its  judgment  of  Pehmary  27,  I9?D  tu^ 
expired.  The  term  has  expired,  the  time  of  appeal  has  expired,  and  the  time  foti 
hill  ot  review  has  expired,  and  there  is  no  jurisdiction  and  can  be  no  juriedictioa : 
change  that  decree  at  this  time. 

It  IS  contended  that  the  decree  is  a  nullity.  If  it  is,  there  is  no  use  ot  this  y:" 
ceeding,  so  far  as  this  intervener  is  concerned.  He  can  sue  Armour  4  Co.  in  ar.'' 
court  that  has  jurisdiction  of  the  matter,  and  in  either  branch  of  the  court,  law  « 
equity,  as  he  may  he  entitled  to  go — I  think  onlj  at  law^and  if  the  decree  is  a  nullity 
it  would  not  be  a  defense  to  that  suit. 

If  the  decree  is  v^d  it  would  be  a  good  defense  to  that  suit,  and  a  good  defend 
to  thia  intervention,  so  it  does  not  make  any  difference  which  wa^  you  coiuddei 
(KM>d  or  bad,  there  is  no  right  of  action  on  the  part  of  the  proposed  tnt^^ener  here. 
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Aa  to  the  validity  of  the  decree,  aa  1  stated,  Mr.  Breed  will  diecusa  that  somewhat 
at  length. 

There  is  one  case  that  I  wish  to  call  to  the  attention  of  the  court  on  this  question  o! 
validity,  and  that  ia  the  case  of  ThompsoQ  v.  Maswell  Land  Grant  &  R.  Co..  and 
another  caae,  the  Nashville,  Chattanooga  &  St.  Louis  Railroad  v.  the  United  States. 
In  the  first  case,  Thompson  v.  Maxwell  Land  Grant  &  R.  Co.,  there  was  a  consent 
decree.  That,  aa  found  hy  the  Supreme  Court,  went  boyond  the  pleadinga.  There 
were  no  pleadinga  jiiatifying  the  extent  of  the  decree,  yet  the  decree  was  auatained. 

In  Xashville,  Chattanooga  &  St.  Louis  Railroad  v.  United  States,  suit  was  brought 
by  the  United  States  against  the  railroad  tor  a  lai^e  sum  of  money,  and  at  that  time 
the  railroad  had  a  claim  against  the  United  States  growing  out  of  the  war — the  Civil 
War.  But  under  a  statute  then  exiatii^  the  railroad  could  not  maintain  that  claim, 
because  anybody  that  had  given  aid  or  comfort  to  the  Hobollion  could  not  sue  the 
XTniled  States  at  that  time.  A  consent  decree  was  entered  in  favor  of  the  United 
Statea  deciding  that  all  mutual  accounts  of  the  parties  were  settled  thereby.  Later 
Congress  authorized  auita  under  circumstances  controlling  the  claim  of  the  railroad 
against  the  United  States.  The  railroad  brought  suit  in  tlie  Court  of  Claims  against 
toe  United  States  on  the  only  item  which  could  not  have  been  sued  on,  and  could 
not  have  been  included  in  a  aot^off  in  the  original  suit,  but  because  of  that  broad 
langui^  stating  that  all  the  mutual  accounts  of  the  parties  were  settled  by  this  de- 
cree, the  Supreme  Court  of  the  United  States  held  that  the  consent  decree  was  bind- 
ing, and  although  they  could  not  have  gotten  anything  other  than  they  did  get  at  the 
time,  and  although  the  law  had  been  changed  giving  ^em  the  right  to  sue,  the  court 
held  that  the  consent  decree  terminated  the  litigation,  and  that  the  right  of  the 
railroad  did  not  any  longer  exist. 

The  CouBT.  Now  (Kd  they  hold  that  that  was  eo  by  reason  of  il«  being  a  decree,  or 
simply  hy  reason  of  it  being  an  agreement  between  the  parties? 

Mr.  Watkins.  This  sentence  from  the  opinion  will  show  it: 

'  'But  the  insurmountable  difficultj*  is  that  the  former  decree  appears  upon  ite  face 
to  have  been  rendered  by  consent  of  the  parties,  and  could  not  therefore  be  reversed , 

.V  consent  decree  is  something  more  than  a  decree.  It  is  a  contract.  And  having 
conE^ented  that  all  mutual  accounts  were  determined,  although  they  did  not  have  in 
mind  at  this  time  this  particular  item,  the  court  said  that  it  had  no  jurisdiction  to 
go  back  of  that  consent. 

Mr.  ('reigh  pointed  out  some  of  the  reasons  which  constitute  an  estoppel  in  this 
case,  an  estoppel  as  to  which  any  party  to  the  case  might  take  advantage.  At 
the  time  this  decree  was  entered,  as  shown  by  the  record  in  this  case,  each  of  these 
five  packers  waa  engaged  in  the  sale  of  what  is  called  unrelated  items.  They  were 
prohibited  from  contiouing  in  that  business.  The  scope  of  that  business  was  reduced. 
They  thought  it  was  a  tr«(ty  of  peace  between  them  and  the  United  Statee,  and 
they  then  acted  in  good  faith  on  that  treaty. 

.\t  that  time  there  waa  pending  in  Gongiese  a  bill  to  regulate  the  packers,  "the 

E ackers  control  act."  In  that  bill  they  defined  packers,  hut  they  denned  them  as 
□lited  by  the  decree  in  this  case.  They  de£nea  them  as  engaged  in  the  slaughter 
of  animals,  and  the  sale  of  meat  products,  and  the  aale  of  dairy  products.  Your 
honor  will  recall  that  dairj-  products  were  permitted  to  them  by  the  decree  in  this 
ca^e.  In  specifying  the  businesses  that  they  could  do  they  do  not  mention  these 
unrelated  items.  And  the  reason  they  do  not  is  because  this  court  had  put  them 
out  of  that  business.  There  was  before  Congress  at  that  time  this  particular  decree, 
iia  the  reports  filed  in  this  court  show. 

A  very  similar  situation  in  principle  arose  in  the  case  of  Parish  v.  McGowan,  39 
Appeals  of  this  court,  and  there  this  court  held  that  even  an  interloctutory  decree 
would  estop  the  parties,  an  interlocutory  decree  made  by  consent.  The  case  went 
to  the  Supreme  Court  of  the  United  States,  and  although  reversed,  that  part  of  the 
decree  waa  affirmed,  and  the  Supreme  Court  said  thia: 

'■The  consent  decree  not  only  amounted  to  a  clear  and  express  waiver  of  juris- 
dictional objections,  but  it  rendered  irrelevant,  so  far  as  the  present  parties  are  con- 
cerned, all  questions  as  to  the  eRect  of  the  contracts  in  creatmg  a  Hen  upon  tlie  pro- 
ceeiJa  of  the  ice  claim." 

^Tiatevet  the  contract  was  the  Supreme  Court  said  did  not  make  any  difference, 
because  the  consent  decree  made  that  irrelevant. 

The  CousT.  Well,  can  a  consent  decree  be  perfectly  valid  as  an  agreement  between 
the  parties,  and  yet  be  ^'oid  as  to  the  court? 

Mr.  Watsins.  I  think  it  can. 
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The  CouBT.  In  othei  woids,  the  court  might  not  enforce  it  by  contempt  pnicwd- 
ii^,  and  yet  It  might  be  a  perfectly  valid  agreement  between  the  partiee  tnemBel^'M' 

Mr.  Watkinb.  It  can  be  a  valid  coatract  as  between  the  jrajlies  themselves,  althou^ 
not  a  valid  detree.  although  in  this  case  we  mntend  that  it  is  both  a  valid  contract  and 
a  valid  decree.  But  I  can  conceive  of  a  case  where  partiee  might  make  a  contract. 
make  it  a  matter  of  jud^ent,  and  still  the  court  have  no  power  to  do  that. 

Another  very  interesting  diseuBsion  of  the  queetion  of  eetoppei  is  the  caee  of  Johnaon 
r.  The  Washington  Loan  a  Trust  Co.,  decided  by  thie  court,  and  later  affirmed  by  th« 
Supreme  Court  of  the  United  States,  and  there  the  puties  were  estopped  to  deny  the 
vaUdity.  Of  course,  if  the  partiee  are  estopped  the  priviee  of  the  patliea  are  eetopped. 
The  cannera  here  can  have  no  greater  rights  than  Armour  can  have.  Whatever  ngiit 
they  have  ie  dependent  upon  a  contract  they  have  with  Armour,  and  if  Armour  is 
estt^ped  hia  priviee  are  eetopped. 

It  IS  contended,  though  not  diacuBsed  in  the  argument,  that  the  Webb  Export  Art 
makee  void  this  decree.  The  Webb  Eiport  Act  was  in  force  at  the  time  this  decree 
was  entered  and  must  have  been  in  the  mind  of  the  court  at  the  time  this  decree  iru 
entered,  and  that  act  hy  its  very  terms  excludes  corporations  similar  to  what  theee 
were  alleged  to  be  in  this  petition.  That  ie,  no  COTporation.  that  in  any  way  violated 
the  antitrust  laws  can  cl^m  any  rightB  under  the  Webb  Export  Act. 

It  is  claimed  in  the  petition  tliat  the  public  interest  is  injured  by  the  decree.  Fei- 
haps  that  ig  not  directly  involved  in  thie  diecusnon.  but  it  seems  to  me  that  it  is  radiei 
directly  involved  for  this  reason.  If  it  would  be  futile  to  grant  this  petition,  thai 
alone  would  be  an  answer  to  the  claim  that  it  ought  to  be  granted.  The  courte  do  n?1. 
do  things  that  way— UBeieee  things. 

Now.  in  order  to  make  this  petition  effective  at  all,  it  would  Jiave  to  be  carried  ") 
its  ultimate  conclusion.  They  would  have  to  get  the  thing  tliey  ask  for.  and  the  ihisf 
they  ask  for  is  that  thin  court  shall  beclare  void  the  decree  of  February  27,  lt»20.  a 
modify  it  to  the  extent  of  these  unrelated  Items.  Unless  the  court  can  go  to  that 
extent  there  is  no  reason  for  granting  any  intervention  whatever.  They  nave  toB' 
tended  that  these  five  packers  can  better  distribute  the  commodities  of  the  greirer 
than  ran  the  five  or  six  thousand  wholesale  grocers. 

It  is  CDnt«nded  in  the  same  argument  that  the  fiy^  packers  do  a  very  amall  businM 
and  they  are  very  Insignificant  in  comparison  with  the  grocers  in  these  unrolled 
itema.  There  may  have  been,  probably  na«  been,  a  lessened  diglribution  o(  the  com- 
modities manufactured  by  these  caoners.  That  is  true  of  all  other  luxuries  and  semi- 
luxuiiee.  Itis  true  of  a  great  many  thin™  that  are  abeoIutenecesBarieB.  The  report  o( 
the  Joint  Commiaion  on  .^icultutal  Inquiry  shows  that  the  live  stock  whica  «m 
continued  in  the  hands  of  the  packers  has  depreciated  in  value,  and  the  cheese  ithieli 
was  continued  in  the  packers'  control  has  depreciated  in  value.  Pages  36  and  137  of 
Part  I  of  the  report  of  the  Joint  Commission  on  Agricultural  Inquiry  show  that  ihos 
has  been  practically  the  same  depreciation  in  distribution  and  value  of  the  commodi- 
ties continued  to  be  handled  by  the  packers  as  those  that  they  were  dei^ived  of  han- 
dling by  the  decree  in  this  case.  So  there  can  not  be  anything  in  the  coatention  that 
the  public  has  been  hurt. 

Mr.  Galloway  pointed  out  many  of  the  inconveniences  and  difficulties  that  would 
result  from  attempting  to  retry  this  caee.  An  a^ument  of  inconvenience  is  not  al- 
ways a  sound  argument,  but  it  seems  to  me  that  It  Is  one  that  should  in  this  kind  ot  * 
case  be  given  consideration , 

It  is  believed,  and  I  think  Mr.  Breed  will  be  able  to  demonstrate,  that  tlie  decree  it 
a  valid  decree,  but  it  is  questioned.  It  would  be  beneficial  to  all  of  us  to  know  w)^th<r 
or  not  It  is  valid.  If  tlua  proposed  intervention  is  denied,  the  right  of  appe&l  eiisu 
without  the  long  expense  and  delav  of  a  trial.  If  that  appeal  is  taken,  the  question  ct 
the  validity  of  this  decree  would  oe  determined.  And  the  legal  questions  oould  b« 
eettled  that  '^y,  ^nd  much  more  quickiji'  and  cheaply  than  in  any  other  w«y. 

The  Court,  Do  you  wish  to  say  anything,  Mr.  Breed? 

Mr.  Breed.  Yes,  your  honor. 


Mr.  Brbed.  I  know  this  argument  has  been  somewhat  prolonged,  but  if  the  even 
please,  this  is  not  the  lirst  time  that  the  matter  has  been  bronght  up,  and  1  would  hkf 
the  opportunity  of  making  a  tew  statements  with  respect  to  the  argument  that  has  been 
presented. 


stated  by  the  district  attorney,  the  reason  that  this  bj 
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Vholeeale  Grocew  AaBocifltioti,  wfi»a11owed  t»  intervene,  m  stated  by  Judge  Staflorf, 
was  for  a  specific  purpose,  a  limited  puirose,  acd  the  verbiage  is; 

"That  the  petition  is  fair  and  just.  That  they  should  be  allowed  t«  intervene,  not 
10  take  control  of  the  plsintifE's  aide  of  the  proceedinge,  but  for  the  limited  punxwe 
stated  in  their  petition,  namely,  to  bo  heard  in  opporation  to  any  modifieation  of  ibe 
decree  that  would  deprive  them  of  the  protection  now  secured  by  it." 

Chars clerizing  that  type  ot  order,  I  should  say  that  it  was  hardly  t«  be  dignified  with 
astatement  that  it  was  an  order  for  intervention,  fulland  complete,  in  the  action.  The 
court  must  bear  in  mind  that  the  action  has  ended  and  resulted  in  a  final  judgment  or 
decree  by  tlie  court,  and  that  the  order  that  was  made  by  thia  court  was  mat^  upon  a 
petition  setting  up  facta  indicating  that  the  parties  themselves  to  the  final  judgment 
were  conaideringamodification  or  vacating  of  that  decree.  Therefore  the  court  aUowed 
parties  having  or  showing  an  interest  to  come  in  for  Uie  limited  and  specific  purpose 
of  opposing  a  modification,  or  presenting  their  viewB  in  opposition  to  a  vacating  of  the 
decree.  In  other  words,  the  court  had  the  specific  power  to  allow  that  limit«l  right 
to  an  outsider  not  a  par^'  to  the  suit,  because  the  court  has  absolutely  the  power  and 
the  duty  to  see  that  this  decree,  its  owa  decree,  is  carried  out  and  not  changed  or 
modiJieil. 

Now  in  order  to  clear  the  record  willi  respect  to  our  podtion — and  I  think  it  ought 
to  be  the  podtion  of  the  Government,  the  aiatrict  attorney,  tbe  packmrs,  aiul  otheis — 
we  have  no  objection  whatever  t«  an  order  being  made  by  this  court  allowing  theee 
petitioners  to  come  in  on  exactly  the  same  terms  that  the  GovBTimwit  authorized 
the  Ponthem  Wholesale  Grocers  and  the  National  Wholesale  Grocers  Association,  not 
parties  to  the  action.  That  may  clear  Up  a  question  that  was  asked  by  the  court 
with  respect  to  the  disdnctifais. 

A  little  later  I  wish  to  dtscusB  the  diatinctionB  between  the  order  allow^  by  Judge 
Stafford  and  the  order  sought  for  here. 

I  should  now  like  to  call  the  court'sattention  to  the  fact  thatwe  have  filed  an  answer  to 
the  petition  for  leave  to  intervene,  in  which  answer  we  have  taken  issue  nith  a  great 
many  of  the  facts  alleged  in  the  petition,  and  to  all  of  the  facts  that  constitute  or  must 
be  setuptoshowanyri^t  in  this  petitioner  or  interest  in  the  petitioner  a  hich  a  court 
of  equity  might  recognize  in  order  to  allow  it  to  intervene,  so  that  the  rights  or  the 
int^resta  that  they  allege  with  respect  to  their  contract  are  challenged  hy  our  answer 
before  this  court. 

We  believe  the  contract  is  not  a  valid  contract,  as  stated  in  the  previous  argument, 
bothbecanse  of  the  fact  that  no  price  is  named,  that  no  quantity  is  named,  no  obliga- 
tion on  the  part  of  Armour  &  Co.  to  take  anything  at  any  price,  and  that  the  contract 
contains  a  provision  at  the  end  authorising  Armour  to  cancel. 

Mr.  ('reigh.  Would  you  pardon  me  <me  second  there?  With  regard  to  this  state- 
ment or  brief  that  you  are  about  to  file — is  that  the  status  of  it,  that  you  are  about  to 
file  it,  «r  what  is  the  status  of  it? 

Mr,  Brkbd.  The  answer  has  been  filed. 

Mr.  <'iisiaH.  It  has  been? 

Mr.  BRBBn,  Yes. 

Mr.  <'bbiob.  It  contains  the  genera]  denials  of  the  intervening  petition? 

Mr.  Bbeed.  It  contains  general  denials  specifically  taking  up  each  allegation  of 
the  int«rvener'B  petition.  :  »■ 

Mr,  Creiah.  Nothing  in  the  wcvld,  however,  in  the  way  of  evidendary  discussion 
that  mi^t  meet  with  a  challenge  from  our  side? 

Mr.  Breed.  No;  1  think  not. 

Mr.  HoOAK.  Itsaysthat  you  areasetof  mcmopoliesand  abunch  of  high-binders  in 
bueiuees. 

Mr.  Breed.  Of  course  I  would  be  glad  to  have  the  answer  speak  for  itself. 

Now.  we  were  discussing  vwy  briefly  the  contract  which  is  alleged  as  a  matter  of 
inteirest.  and  I  would  like  to  add  for  the  court's  information  this  one  interesting  fact. 
The  laet  clause  of  the  contract  gives  the  right  to  Armour  &  Co,  to  cancel  the  contract 
in  the  event  of  governmental  interference. 

Now,  it  is  interesting  to  this  court,  and  the  court  must  have  these  facts,  that  this 
contract  is  dated  May  9,  ]ai9.  Thatpriortothattimeandon  July  3, 1918,  the  Federal 
Trade  CommissioD,  upon  the  ie>quest  of  the  President  of  the  United  States,  had  filed  a 
very  extensive  report  in  which  it  held  that  the  doing  of  the  very  kind  of  business  called 
lor  under  the  contract  between  Armour  &  Co.  and  the  Califonua  Canneries  was  within 
the  prohibitions  of  the  Sherman  antitrust  law.  Therefore  at  the  time  that  the  two 
pftrtiea  entered  into  the  contract  they  both  knew  of  the  fact  that  the  Govemment,  who 
[B  the  plaintiff  in  this  case,  challenged  the  validity  and  le^lity  of  such  a  contract. 

In  addition  to  that  hearings  bad  neen  begun  bdore  the  House  Committee  on  Agri- 
Tulture  on  the  some  and  allied  questions  in  December,  (wd  in  January  hearings  were 
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begun  before  the  Senate  Committee  od  Agriculture  and  Foreatry  on  a  bill  to  regulate 

thepackere,  which  alao  involved  the  same  situation. 

Therefore  when  two  parties  entered  into  a  con  tract  and  put  a  clause  in  it  that  it  may 
becanceled  byeitherintheeventof^vemmental  interierence  with  the  performaiHX 
of  the  contract,  the  conditione  pTevailing  at  the  time  and  explaining  why  that  claiue 

~ '  'a  have  a,  direct  beuing  upon  the  character  of  tba  contract  and  the  intete^u 

'  y  this  petition. 

jourt  please,  we  also  file  and  have  filed  with  the  clerk  aa  »  part  of  our  papen 

therecordof  the  hearings  before  the  inlerdepartmental  committee,  which  waatefMred 
to  by  Mr.  Ho^n.  and  which  has  been  printed  by  the  Committee  on  Aeiicultura  and 
Foreetrv,  United  States  Seoato,  in  connection  with  the  full  report  otthe  Attonef 
General.    I  band  a  copy  to  the  court. 

Mr.  HooAN.  I  trust  you  do  not  espect  the  court  to  read  it? 

Hr.  Brbed,  1  would  only  add  that  if  I  were  asked  as  a  court  to  decide  this  queaioo 
which  relates  to  this  decree,  which  involves  a  matt^  of  30  years  of  trouble  between 
Government  and  packers,  that  I,  as  the  court,  wouldhave  to  read  some  of  the  literature 
on  the  subject  before  the  court  eels  aside  the  one — ^be  one  and  only  accompliohnieat 
of  Government  in  the  matter  of  proBecutins  under  the  Sherman  antitrust  law  and  iv- 
^ulatinff  and  controlling  the  packers,  which  they  themaelvea,  I  wish  to  stty.  entered 
into  as  I  fully  brieve,  as  stated  by  counsel  for  two  of  the  packers  here,  in  all  full  and 
complete  sincerity,  with  the  desire  to  meet  the  Government  in  connection  with  therc 
v«7  perplexing  questions  between  Government  and  packers  arising  under  the  Sber- 


in  answer  to  Mr.  Hogon.  that  lor  an  outsider  with  no  iiil«reat  what- 
ever shown  in  its  petition,  to  drop  into  this  court  and  ask  this  court  to  vacate  and 
set  aside  a  djcree  two  yeais  and  more  after  the  decree  was  entered  by  this  court,  which 
decree  is  the  result  of  many  years  of  uncertain  dealinss  between  the  Governmeot 
and  a  great  interest,  calls  for  acme  kind  of  serious  consideration,  and  is  a  very  great 
act  of  preeumption  on  'the  part  of  the  third  party  who  comes  and  asks  the  court  to  #ei 
a^ide  its  own  decree. 

Mr.  <'reiok.  If  your  honor  please,  may  1  make  an  inquiry  here  as  to  the  etaiit>. 
{>eThapB.  of  this  pamphlet  of  these  hearing  that  ccmlains  a  whole  lot  of  veoy  exhaui- 
tive  stuff.  Of  couR«  it  seems  to  me  that  it  is  quite  beyond  the  narrow  issues  we  have 
here.  If  this  becomes  a  part  of  the  record  it  seems  to  me  that  a  very  wide  6^  if 
opened  up  t^^in,  in  fairness  to  all  the  parties  hare. 

The  Court.  Yes;  1  hardly  understood  in  wbM  c^tacity  tiiia  was  offered — as  tes- 
timony? 

Mr.  Breed,  Well,  if  the  court  please,  we  refer  to  it  in  our  answer,  and  we  have  filed 
it  with  the  court  for  such  use  as  the  court  sees  fit  to  make  of  it. 

Mr.  HoOAV.  De  you  mean  in  exhibit  form?  I  have  not  hod  your  answer,  Mr.  Breed. 
served  on  me  until  this  morning,  and  I  admit  that  I  have  not  had  time  U>  read  it, 
except  that  I  did  read  enou^  of  it  to  be  able  to  answer  Mr.  Ciei^'s  questicm  in 
rezard  (b  the  attack  on  the  packers.     But  is  that  an  exhibit  of  your  answer? 

Mr.  Breed.  Yes. 

Mr,  BooAK.  And  made  a  part  of  your  answer? 

Mr.  Breed.  Yes. 

Mr.  HooAN.  Perhaps  in  that  way  it  gets  in. 

Mr.  Breed.  Perhaps  I  might  answer  the  »iueetion  that  has  been  asked  by  sayiu^ 
that  this  is  not  the  first  time  that  this  so-called  outsider  has  appeared  befi»^  tribunak  I 
of  the  Government  for  the  purpose  of  asking  that  this  decree  beset  aside.  According  I 
to  the  testimony  of  the  California  Cooperative  Canneries,  throu^  Mr.  Campbell,  who  ' 
is  also  present  in  court  to-day,  contained  in  that  very  record,  he  showe  that  he  went  ! 
before  a  committe  of  Oongreee  within  a  few  months  after  the  consent  decree  wk  '. 
entered  by  this  court,  and  called  to  the  attention  of  OongreeB  the  erron  with  i«spe>:i 
to  this  consent  decree,  and  Uked  Congreaa  to  ins^  in  the  propoeed  bill  with  rapeci  | 
to  the  regulation  of  packen,  a  provision  that  nothing  hertan  cuitained  dioald  pro-  i 
hibit  the  packers  from  engagitig  in  the  very  bosineeB  that  they  had  weed  imdet  the  \ 
consent  decree  they  would  not  engage.  Ctngresa  refused  to  act  uptmUr.  Campbell  >  ' 
application,  and  the  bill,  the  packers'  control  bill,  was  passed  without  th«t. 

Again,  Mr,  ('ampbell,  as  Rated  by  Mr.  Hogan,  and  as  snown  in  this  record  wiiidi 
I  have  filed  with  the  court,  appeared  bef(»e  the  Attorney  Genary,  and  he  nya  iK.i 
he  was  engaged  from  May,  1921,  on  in  an  effort  to  p«suade  the  Attorney  Gwkeiml  that 
the  decree  should  be  set  aside  and  that  the  Attt^ney  General  should  ctmaent  to  the 
modification  of  the  decree. 

The  AttOTUey  G«ieral  then,  in  a  spirit  of  Caimees  to  all  parties,  caused  thi^  inter- 
departmental committee  to  be  appointed  ita  the  very  puisne  of  iiateiiiiiK  to  Mr 
Campbell,  be  being  then  practicaUy  the  only  complainer.    He  says  he  wmaUw  ong- 
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inator  of  the  idea,  and  aweara  to  that.  And  brought  people  from  all  over  the  United 
States  to  testify  in  a  three  and  a  halt  weeka  trial  before  this  inl^rdepartmenta!  com- 
mittee, in  which  every  one  of  the  quejtiona  ai^ed  by  Mr.  Hogan  to-day  was  pre- 
sented and  thoroughly  discussed,  and  the  points  of  view  and  points  of  l»w  also 
presented  and  discussed.  As  a  conclusion  to  those  four  weeks  of  sessions  together 
with  a  day  and  a  half  of  arguments  and  presentation  of  briefs,  the  Attorney  General 
concluded  that  he  would  not  consent  to  a  modification  of  the  decree. 

Now,  if  the  court  please,  no  one  of  the  packers^  although  the  evidence  in  that  pro- 
ceeding shows  that  they  had  notice  of  theae  hearing,  appeared,  and  have  never  con- 
eented  or  stated  that  they  were  in  favor  of  modifying  or  vacating  this  decree.  And 
that  has  a  very  important  bearing  Iipon  the  argument  now  made  before  this  court 
upon  the  third  application  that  the  California  (tanneries  has  made.  First  to  Congress, 
and  second  to  the  Attorney  General,  and  when  the  Attorney  General  refuses  to  consent, 
(hen  to  this  comt.  For  what  end?  For  the  purpose  of  asking  this  court  to  set  aside, 
vacate,  or  modify  in  a  material  way  the  decree  ot  the  court. 

Now,  this  is  a  court  of  equity,  and  the  claims  brought  to  your  attention  by  the 
Government  are  vastly  important,  namely,  the  fact  that  for  two  years  this  court  baa 
been  passing  upon  orders  m  the  enforcement  and  carrying  out  of  the  terms  of  that 
decree.  That  tor  two  yeare  the  Attorney  General  has  been  actively  and  energetically 
performing  and  attempting  to  perform  his  duty  put  upon  him  by  the  Sherman  anti- 
trust law  and  under  the  terms  of  this  decree. 

That  in  addition,  the  position  of  the  packers  themselves  is  entirely  changed.  Their 
legal  jxsition,  their  rightful  position  before  this  court  is  to  call  to  its  attention  the  fact 
that  tney  had  something  which  they  have  not  now  by  reaaon  of  tiieir  agreeing  earnestly 
and  honestly  to  carry  out  the  terms  of  this  decree,  so  that  any  modification  of  this 
decree,  which  is  all  that  this  proposed  intervener  seeks,  upsets  all  of  those  equities 
that  must  CMtainly  appeal  to  the  court. 

Now,  what  is  the  application?  It  is  not  merely  an  application  that  appeals  to  the 
discretion  of  the  court  to  intervene,  but  it  is  an  application  directed  to  Uie  court  to 
intervene  for  a  specific  purpose,  namely,  to  move  to  vacate  or  modify  in  essential 
pwticulars  this  decree. 

Now,  what  sort  of  an  intervention  is  that  in  law?  If  it  means  anythiiw  to  me  it 
means  that  the  party  whom  this  court  allowed  to  intervene  for  that  specific  pnrpose 
u  allowed  practically,  after  fitial  judgment,  to  come  into  an  actian  t«  open  it  up, 
and  to  ask  this  court  to  set  aside  the  judgment  that  was  obtained  in  that  action. 

Now,  the  argument  of  Mr.  Hogan  was  moat  interesting  on  the  facts,  but  it  entirely 
disrwarded  the  law,  and  did  not  even  attempt  to  enter  inte  a  discussion  as  to  what 
was  tne  l^al  effect  of  a  consent  decree  or  a  judgment  of  the  ceutt. 

All  throu^  these  hearings,  if  the  court  please,  the  impUcation  was  carried  by  the 
California  Canneries  and  those  that  spoke  lor  it  that  a  consent  decree  was  a  sort  of  a 
moDgrel  thine  that  was  unique  in  history;  that  this  consent  decree  was  something 
that  nobody  had  ever  hoard  of  before  and  was  to  be  regarded  with  the  greatest  oi 
suspicion.  For  that  reason  in  this  brief  which  1  propose  to  file  with  the  court  I  show 
.and  refer  to  the  fact  that  consent  decrees  go  back  even  to  the  very  origin  of  disputes 
which  are  settled  by  courts  of  law  and  in  England  are  recognized  and  were  reownized 
to  be  solemn  contracts  having  force  and  effect  even  beyond  judgments  and  decrees 
of  courts  that  were  not  obtained  by  consent. 

1  shall  only  refer  to  one  or  two  of  those  decisions,  because  your  honor  will  wish  toga 
into  them. at  lengUi.    But  let  me  read  this:  In  2  Street,  Federal  Equity  Practice, 


par^raph  1957,  it  is  said: 
"miete  t 


Uie  parties  have  composed  theft'  troubles  and  arrived  at  a  settlement 

satisfactory  to  themselves,  the  court  will  Dotinquireintoitsmeritaorinto  the  equities 
settled  by  the  decree.  The  uily  question  for  the  court  to  determine  is  whether  the 
arties  have  mutually  bound  themselves  by  the  consent  decree  that  is  proposed  to  be 
ntered.  Such  a  decree  is  in  the  nature  of  a  solemn  contract," 
In  Karnes  v.  Black  (185  Ky.,  410]  the  court  said,  at  page  414: 
"Where  a  decree  is  made  by  the  consent  of  the  parties,  the  court  does  not  inquire 
into  the  merits  or  equities  of  the  cBso.    The  only  questions  to  be  determined  by  it 


are  whether  the  parties  are  capable  of  binding  themselves  by  consent  and  have 
actually  done  ao.  If  theae  two  facts  appear  the  court  orders  a  decree  to  be  etrtered, 
and  when  thus  entered,  showing  on  its  tace  that  it  is  by  consent,  it  is  conclunve  upon 


the  consenting  parties. 

As  I  go  on  riding  some  of  those  citations,  if  the  court  please,  they  are  directed  Bome- 
whftt  to  the  chaige  made  by  counsel  for  the  petitioner  that  this  court  was  impoMd  upon; 
that  this  court  had  no  nower  to  allow  this  decree  to  be  entered,  and  your  honor  will 
notice  how  limited  is  toe  discretion  that  the  court  is  called  upon  to  exercise  when 
two  parties  come  before  it  and  consent  to  the  entry  of  a  decree. 
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In  Edoey  c.  Edney,  81  N.  C- 1,  the  court  said  at  page  3: 

"•  *  *  But  a  liecree  by  conseDt  ia  the  decree  of  the  parties,  put  on  file  with  thp 
unction  and  permisBioa  of  the  court;  and  in  bucu  decrees,  the  piutiea  action  for  them- 
selveeioiay  provide  as  to  them  seems  beet  concerning  the  subject  matter  of  the  liti^- 
tion,  and  with  the  like  sanction  of  the  court  they  may  alter  or  amend  from  time  to  time 
with  the  assent  of  all . "  I 

In  Hamiska  v.  Dolph,  133  Fed.  158  {C.  C.  A.  9th  Cir.),  the  court  said  at  page  160 

' '  The  consent  of  the  plaintiffs  on  the  trial  of  the  cause  in  open  court  to  the  judgmeni 
80  entered  against  them  dispensed  with  the  necessity  of  filii^  separate  findings  of  fact 
or  conclusiona  of  law.  The  consent  of  the  parties  relieved  the  court  of  the  neoeeeitv 
of  finding  the  facts." 

There  are  innumerable  cases  along  this  line,  and  I  shall  only  read  one  more,  beoauw 
it  ia  so  pertinent.  It  is  the  case  of  Karnes  against  Black,  185  Kentucky,  410.  in  whirh 
the  court  says,  at  page  415: 

"A  judgment  by  consent  of  parties  is  a  judgment  the  provisions  and  tenosof  whicb 
are  eettlea  and  i^reed  to  by  tne  parties  to  the  action  to  be  affected  by  it,  aad  it  a  I 
placed  upon,  and  oecomea  of  record ,  by  the  consent  and  sanction  of  the  court. ' ' 

Now  note:  I 

"ThecourtdoesnotsettletheKroundsorthetermsofit;  itienotthe  judgment  of  (be 
court,  except  in  the  sense  that  the  court  allows  it  to  go  upon  the  record  and  have  the 
force  and  effect  of  a  judgment;  and,  therefore,  the  court  can  not  amend,  modiiy.  or  I 
correct  it  except  by  the  consent  of  ^1  the  parties  to  it.  It  is  essentially  in  its  proriiiaiM 
the  agreement  of  the  parties,  and  ii  the  court  should  chance  it  in  any  reepect  withoui 
consent,  it  would  cease  at  once  to  be  the  judgment  ooreea  upon  by  the  parties:  u>d 
such  exercise  of  judicial  power  would  be  a  practical  denial  of  the  right  of  the  parti 
prejudiced  or  supposing  nijuseU  prejudiced  to  bo  heard  according  to  law."    (^tin; 

Now,  ii  the  court  please,  the  reason  for  ascertaining  and  going  deeply  into  the  Ques- 
tion of  what  is  a  consent  decree  is  because  it  leads  to  the  other  Bne  of  deciaiona  whirb 
hold,  without  practically  any  dissent,  that  a  consent  decree  of  this  character  enlerrd 
into  between  the  parties  can  not  be  vacated  or  modified  except  by  and  with  tb* 
consent  of  the  pities  themselves.  I  doubt  whether  there  is  any  Uw^-er  in  thii 
room  that  will  challenge  that  as  a  correct  statement  of  the  law  with  reapect  to  conseni  i 
decrees.  . 

Now,  If  the  court  pleaae,  that  being  the  law  and  applying  it  to  this  cam,  ynur  hmor  ' 
is  confronted  inth  an  application,  b^  ft  third  party  after  final  judgment,  to  come 
into  this  action  for  the  purpow  of  movmg  to  set  aside  a  consent  decree,  and  youi  honnr 
has  notice  that  the  law  is  that  this  consent  decree,  and  the  very  thing  that  this  peti- 
tioner seeks  to  do.  can  not  be  done  unleaHlie  Qovemment,  the  puty  phintiEf,  and  the 
pothers,  the  partiee  defendant  to  tbia  action,  and  who  consented  to  this  decree,  gi^s  ' 
thair  consent  to  the  vacating  or  modifying  of  that  decree. 

Now,  on  the  other  hand,  in  my  answer  you  will  see  that  we  set  up — refening  ala)  | 
to  statements  made  before  this  mterdenutmentfti  committee,  and  to  pabltc  staie- 
meota  made  by  Swift,  and  Cudali^,  and  Morris,  and  others  of  the  packers,  that  tb«v 
themselves  are  opposed  to  a  modification  of  the  decree.  You  have  two  of  Uie  packoi 
who  have  come  into  this  court,  all  of  them  having  recaved  notice,  and  have  stated 
to  your  honor  that  they  are  opposed  to  the  vacating  or  modifying  of  tliia  decree.  Tie 
Government  of  the  United  States,  toi  three  and  a  halt  weeks,  held  hearinoB,  »nd  afta 
that  three  and  a  half  weeks  of  heaiuigs,  brought  about  by  the  California  Coopesativi 
Canneries,  the  petitioner  before  this  court,  decided  that  it  would  not  consult  xo  i 
vacating  or  modifying  of  this  decree.  Therefore,  we  have  two  partiea  to  th* 
decree,  whose  consent  ia  necessary  to  ita  being  vacated  or  modifiea,  atating  theu 
position  to  this  court. 

What  is  the  conclusion,  as  applied  to  this  application?  If  jvur  honor  grmoted  tb« 
application  to  intervene  for  this  purpose — ami  that  is  what  their  order  saya — the  order 
allowing  this  entry  ia  for  the  purpose  of  vacating  it,  and  your  honor  has  notice  that  thai 
is  what  they  propose  to  do,  and  yet  your  honor  also  has  notice  that  this  cotirt  can  nu 
enter  an  order  to  carry  out  the  thing  if  you  aUo«  the  intervenor  to  come  in  to  ae^  to 
accomplish  it  without  the  consent  <A  the  Government  and  the  packers.  I 

I  tlunk  this  has  a  very  material  bearing  upon  just  what  the  court's  action  ohoold  be. 
For  a  moment  let  us  look  at  the  mech^cs,  or  we  will  say  the  procedure  involved 
Suppose,  if  the  court  pleaae,  that  you  should  for  some  reaaon  decide  to  ^tant  tht 
appucation  to  intervene.  How,  thK  would  be  an  interlocutory  order.  Neitiier  tb« 
Qfyrenaaeat  of  the  United  Statce  nor  the  packets,  and  of  course  not  ooiaelvEa.  as  wt 
are  not  really  partiee  to  the  action,  could  appeal  from  that  interlocutorv  ordcc.  Th<xe- 
fore,  it  would  follow  that  the  next  step  would  be  the  application  by  these  intervenoa 
to  set  aside  the  decree  aod  vacate  it.    Now,  before  your  honor  could  paaa  upon  tlw 
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question  aa  to  whether  or  not  thb  decree  ahould  be  set  aside  or  vacated,  you  would 
have  to  call  upon  the  Government,  and  the  Grovemment  would  be  required  to  come 
before  you  and  practically  try  again,  or  bedn  aeain  the  trial  of  the  case  that  originally 
came  before  thia  court,  to  determine  whether  the  decree  was  or  was  not  an  improper 
decree.  Aa  stated  by  Mr.  Galloway,  teatimony  would  have  to  be  taken  all  over  the 
United  States  with  respect  to  the  queation  of  tJiis  decree. 

Why,  take  for  example  the  matter  that  was  ar^ed  before  this  interdepartmental 
committee,  if  the  court  please,  as  to  whether  this  decree  went  a  little  too  fat  with 
reepect  to  its  prohibition  against  thepackers,  with  respect  to  unrelated  lines — setti^ 
aside  for  the  moment  the  consent.  That  is  raised,  and  wOl  be  raised  by  the  California 
Cooperative  Canneries,  that  the  jurisdiction  of  tie  court,  as  diatinguiBhed  from  the 
exercise  of  jurisdiction,  was  exercised  too  broadly.  We  argued  that  before  the  inter- 
depaitmentel  committee,  and  cited  cases  in  which  it  was  held,  in  the  Standard  Oil 
case  and  other  cases,  in  which  it  was  held  that  this  court  has  the  power  to  adapt 
provisions  of  the  decree  in  an  antitrust  prosecution  to  the  result  sought  to  be  accom- 
plished,  and  even  go  so  far  aa  to  dissolve  the  corporation  itself  and  put  it  entirely  out 
of  buainees,  if  that  is  necessary  to  prevent  the  future  or  present  violations  of  the  law. 

Well,  if  the  court  please,  if  those  decisions,  which  are  controlling  on  this  court, 
are  as  I  have  recited  them,  then  the  prohibition  contained  in  this  decree  with  respect 
to  the  packers  being  prohibited  from  e>:tending  their  monopoly  into  unrelated  Imea, 
certainly  is  far  less  an  exerdse  of  jurisdiction  than  the  complete  dissolution  of  the 
corporation  itself.  So  all  that  was  argued,  has  been  argued,  and  would  necessarily 
be  a^ued  before  any*  referee  that  your  honor  would  appoint,  or  before  this  court 
when  you  were  called  upon  to  paas  upon  the  question  of  whether  you  should  vacate  it. 

Agam,  let  me  call  your  honor's  attention  to  the  fact  that  you  would  be  putting  the 
Grovemment  in  the  position  of  having  to  prove  facte  with  reepect  to  violations  of  the 
law  by  the  defendant  packers  which  occurred  three,  four,  and  five  years  ago,  which 
at  the  time  were  available  to  the  Attorney  General  and  were  in  his  t^nds,  but  which 
now  may  have  passed  away  and  become  impoeeible  of  proof  through  the  witneMea 
being  scattered  and  data  being  scattered.  Sonie  of  the  very  acta — isolated  acts  that 
it  was  claimed  by  the  Attorney  General  at  the  time  that  he,  under  the  authority  of  the 
Sherman  law,  decided  to  bring  this  equity  proceeding — some  of  those  very  acta  are 
to-day — assuming  they  were  illegal,  tor  the  moment — are  to-day  barred  by  tne  statute 
of  limitations.  This  court  would  be  putting  np  to  the  Government  an  almoet  impos- 
sible procediire  to  nlake  proof  of  tacts  of  three  or  tour  years  ago,  which  were  preeented 
to  the  Attorney  General  and  to  those  that  were  interested  in  the  enforcement  of  the 
antitnist  law  at  the  time  that  they  came  before  this  court  and  asked  for  this  decree. 

Now,  just  for  a  moment  let  us  see  how  this  decree  has  been  regarded.  Has  it  been 
accepted  in  any  way  which  should  be  called  to  the  attention  of  this  court?     And 


Government,  on  February  37, 1920,  immediately  this  consent  decree  was  taken  by  the 
packen  over  to  the  Interstate  Commerce  Commiseion,  where  a  proceedii^  was  pending, 
brought  by  the  National  Wholesale  Grocers'  Association,  aU^ng  that  the  packers 
were  obtaining  unfair  advantages  in  the  bandlii^  of  perishable  products  in  rofngerator 
care.  And  that  consent  decree  was  presented  to  the  Interstate  Commerce  Commis- 
eion  and  practically  made  the  issues  in  that  case  lifeless,  because,  if  they  were  going 
out  of  the  Dusinees  of  handling  perishable  food  products,  then  there  wasn't  any  tiirther 
need  for  the  prosecution  of  that  case. 

A^in,  this  consent  decree  was  taken  by  the  jiackers,  and  they  brought  it  over  to 
the  Houses  of  Congress,  where  a  bill  was  pending  for  the  purpose  of  regulatii^  the 


considered  and  that  were  to  be  put  in  those  bills  were  discardwi  and  eliminate^,  and 
not  put  into  those  bills  for  the  very  reason  that  the  consent  decree  regulated  and 


practically  settled  and  disposed  of  those  pi 
Now,  this "~  "' .L^--  1- 


, J  improper  thing  for  the  packers  to  do..  It  was  a  iiart  of  the 

reason  why  the  packers  were  willing  to  consent,  and  did  not  want  to  work  out  these 
manifold  problems.  And  yet  your  honor  must  take  into  considetation  the  fact  that 
thiB  decree  which  is  sought  to  be  set  aside  by  able  counsel  who  comes  in  two  and  a 
quarter  years  after  the  decree  has  been  in  force  and  effect,  and  after  partiea' -rights 
have  been^ected,andafterithas  been  acted  upon,  and  after  Congrcffirecognized  it  aa 
ft  valid  decree  and  has  acted  also,  and  after  the  Interstate  Commerce  Commission  has 
acted  also,  you  must  take  those  things  into  consideration  when  such  a  party  comee 
in,  two  and  a  quarter  years  afterwards,  and  asks  you  to  undo  the  very  decree  tnat  this 
court  has  entered  by  consent  of  the  parties,  which  this  court  can  not  modify  or  vacate. 
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and  the  decisiona  will  support  that,  without  the  consent  of  the  parties  themselves, 
except  upon  proof  of  fraud  ot  miataie.  There  is  no  fraud  alleged  by  this  petitions, 
and  be  hasn't  any  standing  to  allege  fraud,  anyway,  and  there  is  no  claim  on  the  pan 
of  the  defendant  packers  of  any  fraud  or  mistake,  nor  on  the  part  of  the  Government 
is  there  any  fraud  or  mistake  called  to  your  honor's  attention,  and  never  has  been. 

In  addition,  thia  decree  has  been  recopiized  by  the  United  States  Supreme  Court 
itself,  in  the  verv  recent  decision  in  Stafford  v,  Wa^ace,  in  which  the  validity  of  the 
packers  and  stockyardB  act  of  1921  came  before  the  Supreme  Court.  Chief  Justice  Taft 
referstothisdecreeand  to  the  very  provision  thatcounsel  criticizes  andsaye  amounted 
to  an  impoeition  upon  Uie  coiui,  or  in  the  exercise  of  a  jurisdiction  which  the  court 
did  not  have,  in  these  words: 

"Followine  the  repwrt  of  the  Federal  Trade  Commission,  and  before  the  fMSsa^  of 
this  act,  a  bill  in  e<]uity  for  injunction  was  filed  in  1920,  in  the  Supreme  Court  of  the 
District  of  Columbia,  in  whien,  on  February  27  of  that  year,  was  entered  a  decree 
against  the  same  Big  Five  packers  consented  to  by  them  " — 

Now  hote: 
"with  the  saving  clauae  that  it  should  not  be  considered  as  an  admission  that  tbey 
hadbeenguilty  of  violations  of  law.  The  decree  enjcuned  the  packers  from  doins  many 
acts  in  pursuance  of  a  combination  to  monopolize  the  purchase  and  control  the  price 
of  live  stock,  and  the  sale  and  distribution  of  meat  products  and  of  many  by-proaucts 
in  preparation  ot  meats  and  in  unrelated  lincSj  not  here  relevant,"  and  so  forth. 

So,  if  the  court  please,  this  very  decree  which  thia  third  party  is  making  his  third 
attempt  before  a  branch  of  the  Government  to  set  aside  without  any  interest,  is  valid 
and  legal,  is  even  commented  on,  and  the  very  term  that  he  refers  to  in  aspersion  ha« 
been  referred  to  by  the  Chief  Justice  of  the  Supreme  Court  ot  the  United  States. 

Now,  I  wandered  just  a  bit  from  the  discussion  of  the  procedure  ot  mecbanicB,  and 
I  wish  to  return  to  that.  And  my  point  is  thia:  That  it  the  court  should  grant  this 
petition  to  intervene,  the  Government  and  the  packers  could  not  appeal;  it  would 
not  be  a  final  order;  it  would  be  an  interlocutory  order.  On  the  other  hand,  if  the  court 
denied  the  application  to  intervene,  it  seems  to  me  that  would  be  a  final  order,  a«- 
suming  that  what  they  say  ia  correct,  that  the  decree  is  invalid,  void,  and  a  nullity. 
and  so  forth.  It  is  such  a  final  order  aa  would  be  appealable  to  the  higher  courts  and 
to  the  United  States  Supreme  Court.  And  a  decisiDn  could  be  arrived  at  which  could 
settle  and  dispose  of  the  question  of  law  that  is  ijivolved  in  this  case,  without  the  necet- 
sity  of  forcing  the  Government  and  the  others  that  are  intereet«d  here  into  goins  ofi 
into  a  year's  trial  and  the  taking  of  evidence,  and  aft«r  which — at  the  end  of  the  taking 
of  that  evidence,  what  would  he  the  question  of  law  to  he  brought  before  your  honor 
and  to  go  up  on  appeal?  The  very  same  question,  only  we  coula  not  raise  it  on  the  ot- 
der  allowing  intervention,  but  we  could  raise  it  when  the  £nal  order  was  made  in  con- 
nection witn  this  application.  If  it  was  favorable  to  them,  we  could  appeal;  if  it  was 
favorable  to  us,  they  could  appeal.  And,  in  other  wnds,  we  would  have  the  same  ques- 
tion of  law  at  the  end  ot  one  year  of  opportunity  and  trial — the  Government's  oppor- 
tunity, I  mean— that  would  be  now  presented  by  the  denial  of  this  motion. 

In  connection  with  the  decree  itself,  I  would  wish  to  caU  to  your  honor's  attenlioD 
that  it  this  intervention  is  allowed  and  for  the  purpose  of  moving  to  set  aside  thii 
decree,  you  must  bear  in  mind  that  it  takes  the  whole  decree;  that  is,  it  takes  all 
of  these  provisions  consented  to  by  the  packers;  that  they  go  out  of  the  stock-yanlf 
business;  that  they  go  out  of  the  retail  meat  budness;  tnat  they  go  out  (^  the  use 
of  their  transportation  lines,  other  than  for  their  own  express  purposea;  that  they  go 
out  ot  the  cold-fllmage  and  warehouse  business,  and  that  tney  go  out  of  theae  mutated 
Unes.  It  will  aU  go,  and  I  don't  think  there  is  anyone  here  present— parties  to  the 
action  or  otherwise — that  believes  that  that  would  be  a  wise  thing.  especiaUy  when 
this  decree  ia  the  result  of  an  understanding  and  solemn  contract  entered  into  tietween 
the  Government  of  the  United  States  teting  under  the  authority  of  the  Sbeiman 
antitrust  law,  through  the  Attorney  General  and  the  district  attorney,  and  the  packers, 
both  parties  sweeing. 

Now,  as  to  the  clause  about  which  so  much  argument  was  made,  and  which  it  was 
contended  shut  out  the  fundamentals  upon  which  the  court  could  exercise  its  juris- 
diction. Why,  it  seems  to  me  that  that  presents  no  real  difficulty  to  this  court  which 
would  call  upon  the  court  to  vacate  this  decree  by  its  merely  calling  it  to  the  atten- 
tion of  the  court  by  this  would-be  intervener. 

If  the  court  please,  why  was  the  clause  put  in?  What  does  the  Sherman  aittitiun 
law  provide?  It  provides,  does  it  not,  that  a  decree  of  this  sort,  in  an  antitrust  case, 
may,  if  finally  adjudicated,  be  the  basis  for  damage  suits  running  up  to  triple  daman* 
on  the  part  of  parties  who  may  have  been  injured  by  the  acts  or  allegea  acta  ni  tW 
defendimt  packers. 
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If  your  honor  please,  can  you  imagine  for  one  moment  that  the  paclieis  made  an 
improper  request  of  the  Attorney  General  when  they  said  to  him;  "It  we  consent 
to  this  decree,  which  has  to  do  and  relates  to  our  future  action  with  respect  to  this 
alleged  monopoly  and  intent  to  monopolize,  we  do  not  propose  to  save  you  the  trouble 
and  annoyance  of  litigation,  and  the  proof  of  all  these  facte  if  you  are  going  to  put 
us  in  a  position  where  any  third  party  among  all  those  in  the  United  States  who  do 
not  love  us  can  sue  us  for  triple  damages." 

Xow,  furthermore,  what  does  the  Sherman  law  give  the  court  the  r^t  to  do? 
There  isn't  any  question — it  was  conceded  by  counsel  that  this  court  hae  jurisdiction 
of  the  subject  matter;  it  was  also  conceded  by  >iini  that  it  has  jurisdiction  of  the  persons 
because  the  dcfend^ts  came  in  and  submitted  themselves  to  the  jurisdiction,  if  for 
no  other  reason.  But  what  is  the  jurisdiction — that  is,  the  exercise  of  jurisdiction? 
And  there  is  a  vast  difference  in  law  between  jurisdiction  and  the  exercise  of  juris- 
diction. There  is  no  question  at  all  about  this  court  having  jurisdiction.  What 
does  the  Shennan  law  provide  or  attempt  to  provide  against?  Isn't  it  future  vio- 
lations of  law  as  well  as  past  violations  of  law?  The  Sherman  law  provides  that  the 
several  circuit  courts  of  the  United  States  "are  hereby  invested  with  iurisdiction 
to  prevent" — now,  if  you  are  going  to  prevent  something,  it  is  eomelhing  that  baa 
not  already  happened,  is  it  not?— "to  prevent  and  restrain  violations  of  this  act,  and 
it  shall  be  the  duty  of  the  several  district  attomei/B, "  and  so  forth. 

Now,  if  the  court  please,  what  is  the  principal  instrument  of  equity  and  an  equity 
court?  Is  it  not  the  unjunction  order?  Is  this  decree  not  an  injunction  order  relatiug 
to  specific  things?  And  isn't  that  the  very  primal  function  of  an  equity  court— to 
receive  a  set  of  tacts  and  to  act  by  an  injunction  to  pre\-ent  something  being  done  in 
the  future? 

Now,  that  is  all  that  is  involved  in  this  thing.  This  decree  does,  of  course,  relato 
to  the  future  actions  of  the  defendant  packers.  It  enjoins  them  and  restrains  them 
in  the  future  from  continuity  the  stockyards  business  after  a  certain  period  of  time; 
from  going,  in  the  future,  into  the  retail  meat  business;  from  going  on  in  the  future  in 
the  sale  and  distribution  of  unrelated  products.  It  does  not  in  fact  relate  to  the  past. 
And  all  with  tiiat  qualification  that  is  contained  in  this  decree,  that  it  shall  not  relate 
to  the  past  acts — that  they  are  not  guilty  of  any  past  acta,  but  yet  anybody  tiat  w"*- 


_ .  .  e  them  may  come  in — it  is  an  open  invitation  to  come  in,  betause  they  said  they 
\riolated  the  law.  Do  you  think  tne  packers  were  going  to  give  the  Government 
what  it  was  trying  for  30  years  to  obtain,  and  at  the  same  tioie  sign  their  death  warrant 
with  respect  to  past  acts? 

Now,  one  further  point:  The  court  should  realize  diat  the  packers  were  at  that 
time  under  the  injunction  order  obtained  in  1902  or  1903,  whicn  original  injunction 
order  prohibited  them  from  entering  into  combinations  in  restraint  of  trade,  and  so 
forth.  That  order  was  inexistence  at  the  time  the  Attorney  General  acted.  That 
provision  is  the  flrst  provision  in  this  order. 

Now,  again,  why  were  not  the  packetH  justified  in  aakine  this  and  the  court  in 
approving  it?  The  court  eot  a  decree,  and  the  Government  obtained  a  decree  which 
protectea  the  interests  of  Uie  people,  whom  the  Attorney  General  is  directed  to  repre- 
sent under  the  Sherman  law,  as  to  all  future  acts.  That  was  a  great  accompUsfament. 
And  all  honor  and  respect  to  the  packers,  themselves,  who  realized  the  situation 
by  honestly  and  openly  entering  into  that  consent,  and  cooperating  with  the  Govern- 
ment to  work  out  this  problem.  Why,  it  would  be  a  crime  not  only  on  the  Government 
and  the  packers  but  on  the  people  to  have  this  great  decree  vacated  or  upset,  and 


do  that  for  a  third  party  two  and  a  Quarter  years  after  the  decree  is  <m(«red  seems 
__  me  unthinkable.  To  tnink  that  a  tnird  party  should  come  in  two  and  a  quarter 
years  after  the  decree  is  entered  and  ask  this  court  to  allow  it  to  intervene  for 


purpose  of  modifying  or  vacating  this  great  decree,  it  seems  to  me  it  is  almost  a  travesty 
on  justice;  to  cidl  us  down  here  for  a  month,  we  who  are  merchants,  to  cinne  here 
for  a  month,  and  give  our  time  to  these  hearing,  and  now  if  this  intervention  is 
granted,  it  will  be  a  year  that  merchants  all  over  the  United  States  will  have  to  come 
!□  and  testify.  It  does  not  seem  to  me  to  be  equity  or  justice,  or  in  the  interests  of 
tlie  enforcement  of  the  Sheman  law. 

The  Court.  How  much  longer  time  do  you  widt  to  ugue,  Ur.  BreedT 
Mr.  BsEEn.  I  am  practi<^ly  through,  if  the  court  please.    I  thinic  that  is  all, 
your  honor. 

CiioeiNG  Arouhbht  of  Mr.  Fk-ink  J.  Hooan,  Reprebbhtino  the  Pbtitioneb, 

Mr.  HOGA.N.  Your  honor  has  heard  from  only  two  of  the  five  pftcken,  frton  the 
Govemmenl.  and  from  two  wht^esale  grocxaa'  aaociationa.  I  take  it  Mr.  GordiMi'a 
ud  Mr.  Galloway's  coat«ntions  are  fhe  contentions  of  the  Government  together. 
Mr.  Gralloway  says  we  stand  here  simply  as  one  of  the  public;  that  the  grocera  represent 
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one  class  of  the  public  and  we  repreocsnt  the  other.  That  overloolta  entirely  the  ba 
that  Mr.  Galloway  Hhould  have  been  infonned  of,  that  we  come  here  reprcaentiiig 
ri^te  that  are  based  on  a  coutract,  and  a  contract  which  nobody  denies  has,  uudrr 
the  pcesent  circunutancea,  been  not  meiely  affected  but  has  been  entirely  deHtroye<l 
as  a  result,  and  only  as  a  leeult  of  this  decree. 

The  Covxt.  Mr.  Ho^aji,  how  do  you  explain  your  delay  in  thia  proceeding? 
Mr.  HooAN.  I  am  i^iing  to  do  that,  your  Donor.  1  am  going  to  show  that  the  gentle- 
men  who  are  now  talking  about  delay  overlook  the  fact  &at  they  have  at  other  timm 
complained  of  our  persistence;  that  in  one  breath  they  talk  about  delay  and  in  (be 
other  breath  they  talk  about  our  peraiBtent  effort  to  get  this  queetion  property  befim 
the  court. 

Mr.  Galloway  overlooka  the  fact  that  we  had  no  day  in  court.  We  would  have  been 
and  could  have  been,  and  had  there  been  any  desire  to  do  justice  to  all  conceraad, 
should  have  been,  a  party  to  theee  originai  proceedings,  ae  we  very  properly  might. 

Your  honor,  it  is  a  little  galling  at  times  to  sit  q_uietly  bv  and  listen  to  languiiR 
such  SB  Mr.  Breed  uses  when  he  says  he  does  not  think  any  lawyer  within  the  aouad 
of  his  voice  would  challenge  such  and  such  a  position.    I  have  found  that  aJmoat  any 
lawver  at  times  challenges  any  proposition. 
lis.  Bbbed.  Do  you  cnallea^  that  position?  I 

Mr.  HOQi.N.  I  challenge  almost  every  proposition  you  made. 
Mr.  Bbbed.  Good.    That  m&kes  your  position  all  the  more  clear. 
Mr.  HooAN.  1  do  not  think  it  could  be  said  we  would  not  have  been  proper  partia 
to  this  original  proceeding.  I 

Ur.  Galloway  s  second  point  is  that  the  Attorney  General  and  he  alone  ie  authoriud 
by  law  to  make  iho  point.  That,  to  say  the  least,  my  Celtic  friend,  is  ungradoua  aod 
ungeneiouB  because  your  own  report  to  the  Attorney  General  and  the  Attorney  Gen' 
eral's  own  solemn  report  to  the  Congress  of  the  United  States  stated  that  the  Attoniej 

General  did  not 

The  CouBT  (interpoBing).  Mr.  Reporter,  just  read  back  what  ib.  Hogan  haa  mid 
since  the  last  interruption. 
{The  reporter  read  as  follows:) . 

"I  do  not  think  it  could  be  said  we  would  not  have  been  proper  partaea  to  thii 
oiiginsl  proceeding.- 

''Mr.  Galloway'R second  pointiathattheAttomeyGeneraland  he  alone  iaauthinied 
by  law  to  make  the  point.  That,  to  say  the  least,  my  Celtic  friend,  is  ungradoua  aod 
ungenerous  because  your  own  report  to  the  Attorney  General  and  the  Attorney  Geo- 
mal's  own  solemn  report  to  the  Congreas  of  the  United  States  stated  that  the  Attaney 
General  did  not" — — 
The  CooBT.  I  misunderstood  Mr.  Hogan.  He  may  now  proceed, 
Mr.  HooAN.  Because,  as  I  say,  it  was  a  very  un^icious  thing  for  Mr.  Gallowa;  Ui 
say,  as  he  in  his  conuaittee  report  to  the  Attorney  General  said,  theee  are  very  gnv« 
and  far-readiiug  questions.  They  were  there  presented  aa  they  are  here  pramled, 
in  ^Dod  faith,  and  very  much  more  serious  questions  which  this  ooouniUee  redtei 
eenatim  for  the  Attorney  General,  and  because  of  the  importance  of  them  and  becaUK 
of  the  facta  that  the  interdepartmental  committee  thought  the  CaUfomia  cannoin 
and  ^oee  in  like  situation  have  not  had  their  day  in  court,  we  recoaunended  that  ttw 
Attorney  General  do  not,  as  Mr.  Breed  said  he  did,  refuse  (o  take  this  step,  do  net 


prejudge  their  cighta.  But  they  say  to  the  canaeriee,  the  way  is  now  open  h.-  ,  .- 
to  go  into  court  in  the  first  instance  rather  than  go  to  the  Attorney  General.  And  'tb« 
Attorney  General  adt^ted  that  language  verbatim  seriatim  in  his  reply  to  the  Senaw  > 
resolution. 

So  I  say  my  friend  is  not  very  consistent  in  saying,  after  having  announced  to  tb* 
world  for  the  first  time  in  January,  1922,  that  petitioaets  must  go  to  court,  mttor  tbev 
ware  led  to  believe  what  my  friend  from  the  South  and  my  niend  from  the  Horn 
asserted  wasabouttobedone,  last  September:  after  petitioner  waa  lulled  into  a  feeling 
of  security  that  the  matter  waa  going  to  be  taken  up  by  the  Government,  as  it  dioulc 
doaa  the  representative  of  the  people,  at  ita  expense;  I  say  it  does  not  come  with  good 
grace  for  him  now  to  say  that  we  are  going  to  be  pushed  out  of  court  when  tbey  iud 
said  that  was  the  proper  thing  to  do. 

The  AsBiatont  Attorney  General  says  ii  you  go  into  the  merits  of  this  rape 
am  going  to  briefly  touch  that  because  I  am  gomg  to  come  back  later  when  I  c 
Mr.  Breed's  extended  aigument — if  you  come  to  the  merilB  of  this  f-ann  thi 
you  get  bai^  to  tJie  bill  and  answer — you  will  have  to  go  to  Bar  Harbor  in  the  a 
and  to  San  Prandsco  in  the  winter  to  get  at  something. 

Is  that  any  argument?  That  it  would  be  inconvenient  for  the  attorneys  rBpnaennnc 
the  Geveroment  to  get  aay  time  off— and  I  will  not  say  anything  about  per  dint 
in  this  connection-^or  the  attomeya  for  the  Government  and  counsel  for  d^ndana 
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to  produce  a,  proper  record  on  which  the  coiut  could  act,  ia  certainly  no  argument 
t^^nst  this  matter.  Of  couise,  that  is  not  argument;  it  is  not  sound  argument,  though 
sometimes  it  might  appeal  to  a  court. 

And,  lastly,  ii  your  nonor  pleaee,  Mr.  Galloway,  this  time  very  generoualy,  admits 
that  he  did  not  have  a  tiling  to  bnng  forward  here ;  that  he  did  not  bring  forward  a 
thing  now;  that  tiia  argument  now  was  the  argument  then;  that  his  charges  now  were 
the  Siatgee  then. 

And  what  did  Mr.  Qonion  say?  Mr.  Gordon  says  we  want  to  come  in  and  take  con- 
trol of  ^ia  case.  I  deny  that.  I  have  no  such  brash  deeire.  To  have  tiiia  decree 
modified  asit  should  he  aone  under  [he  law  is  all  we  aak,  and  there  would  be  no  trouble 
with  the  caae..  You  can  run  the  case  as  you  like,  and  I  do  not  think  you  will  have 
much  running  to  do. 

The  next  question  Mr.  Gordon  asked  was:  What  relief  can  be  granted?  I  wish 
again  to  call  to  your  honor's  attention  the  case  of  Terminal  Railroad  Co.  v.  Unit«d 
States,  236  United  States.  The  e^act  relief,  my  dear  Mr.  District  Attorney,  would 
flow  here  that  flowed  there.  The  modification  of  the  antitrust  decree  there  opened 
up  the  way  for  the  Terminal  Bailroad  Co.  and  the  big  companies  to  do  bustness.  It 
opened  up  the  way  for  the  Terminal  Raolioad  Co.  to  put  its  transportation  facilitiee 
at  the  use  of  tlie  big  companies.  That  waa  tiie  only  relief  that  could  be  jranted  there. 
The  amunent  there  made  is  the  argument  that  you  made  heie.  The  Supreme  Court 
of  the  United  States — and  I  use  the  Supreme  Court's  words,  and  therefore  they  can  not 
be  offensive  to  you— stated  of  that  argument:  There  is  nothing  the  argument  could 
give  for  his  contention, 

TTie  contract  ia  breached,  Mr.  Gordon  said.  Can  this  court  compel  Mr.  Armour 
to  carry  out  the  contract?  We  do  not  ask  that.  The  cancellation  of  tnia  contiact  waa 
based  expressly  and  speciScally  on  this  decree,  on  the  iniunctive  power  of  this  court — 
nothing  else.  If  Armour  &  Co.,  not  thus  fettered,  shoula  refuse  to  carry  out  this  con- 
tract, then  in  an  appropriate  proceeding  the  California  Cooperative  Canneries  may  be 
depended  upon  to  endeavor  to  enforce  its  lighta. 

We  would  have  as  much  right,  Mr.  Gordon  says,  in  enforcine  this  criminal  and 
civil  statute,  to  go  into  a  criminal  court  and  intervene  and  invoke  the  court's  power 
wilji  respect  to  me  enforcement  of  tiie  Sherman  Antitrust  Act  without  coming  to  the 
district  attorney's  office,  as  we  have  te  come  in  here.  There  are  two  answers  to  that: 
(1)  Mr.  JuBticG  Stafford's  decision.  Do  you  think  that  Mc.  Justice  Stafford  would 
have  said  they  had  a  right  to  intervene  there?  That  is  the  law  in  this  case;  and  (2) 
next  is  the  decision  of  the  United  States  Supreme  Court  in  th^  Terminal  Railroad 
Co.  case. 

As  to  Mr.  Borders,  1  merely  call  attention  to  the  foct  that  be  ia  one  gentleman,  and 
I  aay  this  with  great  deference,  you  understand,  who  signed  that  remarkable  contract. 
He  asserts  here  that  he  stands  on  his  answer.  If  your  honor  only  doee  get  the  time, 
we  hope  you  will  not  fail  to  read  Mr.  Borders's  answer.  None  of  the  other  answers  has 
the  teeth  and  fire  that  his  has.  He  not  only  says  there  was  no  possible  foundation  for 
this  decree,  but  he  completes  the  picture  by  denying  that  there  waa  any  combination 
among  any  of  the  packers,  and,  on  the  other  hand,  insiBtB  that  it  was  the  most  bene- 
ficial food  producing  and  distributing  corporation  in  all  this  country. 

Mr.  BoBDBRB.  And  that  is  literally  true. 

Mi.  H00A.N.  All  right.  "But,"  aayi  Mr.  Borders,  hesitatingly  and  somewhat  em- 
barrased  but  nevertbelees  frankly;  and  I  put  my  fin^  rteht  on  the  point  when  I 
stated  that  his  position — and  I  may  deferentially  alao  include  Mr.  Creign's  position — 
was  just  this:  They  do  not  want  competition.  ITiey  will  have  to  improve  and  e«- 
pand  their  facilities  to  meet  competition  of  theea  noncombined  but  competing  other 
packers.    That  is  the  whole  story. 

I  tell  you  that  you  can  not  r^id  the  record  in  this  case  without  realidng  that  this 
court  on  the  27th  of  February,  1920,  was  inadvertently  led  into  entering  that  thing 
which  has  turned  out  to  be,  and  which  ought  to  have  been  foreseen,  a  contract  in  r6- 
etraint  of  trade  more  harmful  to  the  country  and  to  the  constunii^  public  than  any 
contract  in  restraint  of  trade  ever  denounced  by  the  Sherman  and  Clayton  Acta.  Tliat 
ifl  the  kind  of  decree  that  waa. 

What  did  Mr.  Creigh  say — and  that  brings  me,  because  other  gentletnen  have 
mentioned  it,  to  the  point  your  hdnor  asked  me  about.  Your  honor  is  requeeted  to 
note  that  very  dignified  and  splended  statement  that  Mr.  Crei^made,  and  the  burden 
of  his  talk  was,  two  years  have  passed. 

Your  honor,  lime  can  hot  make  valid  what  is  invalid.  If  this  decree  was  in  exO0H 
of  the  jurisdiction  of  this  court  upon  the  record  presented,  and  was  void  on  Pebnuiy 
27,  1920,  it  is  void  to-day.  Neither  laches  nor  limitations  can  possibly  give  vaUditj 
to  the  invalid.  You  can  not  breathe  life  in  the  evening  into  that  which  was  dead  in 
the  momine.  That  has  been  held  timee  without  number,  and  if  it  had  nevM  hma 
held  it  would  be  so  sound  in  the  Uf^t  of  reason  as  to  be  unchallengeable  here. 
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But  in  addition  to  that  your  honor  has  aeon  the  Bituatioa.  It  may  be  these  gentle- 
men overlooked  that  point  in  grasping  for  anotlier  point,  but  Mc.  Breed  made  mv 
atiBwer  for  me,  and  Mr.  Breed  said  thia  was  not  our  firat  attempt — and  I  am  siire  he  wifl 
say  the  attempt  haa  been  made  vigorouBly  and  nMsiBteiitly,  to  have  this  thing  (q>eDed 
up.  Wo  undertook  tho  matter  through  other  channels,  by  endeavoring  to  get  Govern- 
mental  representatives ,  who  ought  to  speak  for  ub  and  not  put  the  expense  on  lu — in 
fact  we  hsve  been  at  work  almoet  from  the  time  the  harm  b^n  to  be  done  to  our 
clients,  we  have  been  trying  to  move  the  parties  who  ought  to  have  moved  to  undue- 
the  wrong  that  had  been  done  and  all  that  timei  from  the  time  when  we  first  bc^n. 
ehortly  after  the  harm  came  to  us  first,  down  to  when  the  Attorney  General  det«nniDed 
he  would  not  prejudge  our  action,  he  would  not  refuse  our  position,  but  said:  ■'You 
go  to  the  court  and  get  this' nc  have  been  at  work,  and  that  action  by  him  was  just 
two  months  before  we  filed  here.  We  have  been  movii^  all  the  time,  unfortunately 
inefCectu&lly,  but  time  can  not  give  validity  to  this  thing,  which  J  again  repeat,  was 
invalid  at  its  very  inception," 

In  SeptMuber,  1921,  these  gentlemen — Mr.  Watkijis'e  clients  ei>eciGcaUy — filed  a 
petition  in  this  court,  and  the  Government  admitted  by  its  motion  to  iir.  Justice- 
Stafford,  and  in  tact  of  course  admitted  that  the  statement  was  true,  and  at  that 
time  there  was  in  cont«mplation,  if  indeed  there  had  not  already  been  a  petition  pre- 
pared by  which  this  court  wag  going  to  be  appealed  to  by  the  Govemment  or  the 
packers  or  some  of  them,  to  modify' this  decree  eo  a9  to  strike  our  article  i  tfa«reol, 
which  restricted  the  doing  by  the  packers  of  the  grocen'  and  canned  fruit  biuinea; 
and  you  gentlemen  will  remember  How  you  complained  here,  bitterly,  that  when  von 
went  to  the  Department  of  Juatice  and  asked  to  be  allowed  to  see  those  modi^iif 
papers,  which  lulled  us  into  a  sense  of  secutity,  if  your  honor  please,  which  made  w 
believe  that  action  was  then  imminent,  just  as  it  made  you,  Mr.  Watkins,  btdieve 


that  action  was  then  threatened,  just  as  you  were  frightened  by  the  contempUted 
action,  so  we  were  assured  of  its  imminence,  and  for  that  reason,  naturally,  we  sat 
back,  and  it  was  not  until  later,  if  your  honor  please,  in  view  of  some  public  a^tation, 
not  until  within  two  months'  timeafter  the  Government  decided  it  would  let  lumove 
first,  did  we  act  in  this  course.     But  that  ifi  the  reason. 

Mr.  Creish'a  only  other  point  is,  and  I  merely  touch  it  because  it  answers  itself, 
that  it  would  not  be  good  policy  for  anybody  to  disturb  this  decree  now.  Mr,  Crei^ 
recognizing  your  Bituatioq,  said  to  your  honor  of  course  that  poaaibly  would  not  aSect 
you,  but  that  it  did  weigh  very  heavily  with  him. 

The  next  point,  and  this  is  made  both  by  Mr.  Crei^  and  Mr.  Borden,  was  on  th» 
point  made  by  my  friends  Gordon  and  Galloway,  and  it  it  this:  That  thia  being  ■ 
consent  decree  it  requires  the  consent  of  all  the  parties  to  have  it  set  aaide.  l^at 
overlooks  the  whole  thing  we  are  here  talking  about.  Can  you  by  consent  confer 
jurisdiction  on  the  court  to  do  what  the  court  had  no  right  to  do?  Can  you  bv  conaent 
make  valid  an  invalid  decree  so  aa.to  require  the  consent  of  the  persona  «mo  p^>e- 
tested  the  thing  to  have  it  set  aside?  If  this  is  a  valid  decree,  J  am  throuf^,  ana  lo 
the  language  oi  another  forum  1  have  taken  the  count;  but  if  it  is  an  invalid  deove, 
then  all  this  talk  about  consent  in  the  first  instance  and  consent  in  this  instance 
absolutely  does  not  amount  to  anything  meritoiiouB  or  necesary,  and  I  say  that  in 
no  scornful  laiuuage  unless  I  have  faUlen  into  the  habit  of  my  friend  from  New  York, 

What  does  Mr,  Watkins  say?  Mr.  Watkins  says  this  ia  a  supplemental  bill  in  tb« 
nature  of  a  bill  of  review.  Mr.  Watkins  was  characteristically  frank  when  he  was 
asked  the  question  if  it  was  not  a  fact  elemental  in  jurisprudence  that  a  bill  od  review 
could  be  filed  only  by  Che  original  partiex-  Of  course  it  can.  But  if  the  decree — and  I 
know  this  is  tiresome  reiteration,  your  honor — was  void,  if  the  mandat^wy  record  did 
not  exist  when  the  court  signed  the  decree  and  upon  which  it  might  be  validly  iooii- 
dationed,  no  time  runs  against  it.  No  bill  of  review  is  necesaan',  by  wfaomooevef 
raised  and  whenever  raised,  so  lon^  as  there  comes  to  the  attention  of  the  court  the  fact 
that  it  exercised  beyond  its  jurisdictional  power,  ioi  that  must  be  taken  cognizance  of 
and  be  acted  upon. 

Second,  said  Mr.  Watkins  and  Mr,  Breed,  the  contract  ia  unilateral.  Do  not  think 
I  am  offensive  when  I  ask:  Whose  businesB  is  that  if  true?  If  these  parties  bo  ahead 
and  carry  out  this  contract,  what  poaaible  business  could  it  be  to  you  people?  Bui 
that  it  is  not  unilateral  ia  manifest  by  the  most  cursory  examination  of  it. 

What  did  we  do  under  this  unilateral  contract,  ho  called?  Did  anybody  rciuae  to 
cany  it  out?  Was  any  advantage  taken  by  any  one  of  these  so-called  oonobligauxy 
clauses? 

It  can  not  be  denied  that  over  $2,000,000  annual  business  was  being  done;  that  by 
virtue  of  its  terms  this  industry,  representing  the  fruit  growers  of  California,  WS8  adling 
S2  per  cent  of  its  canned  fruits.    That  ia  what  they  say,  and  nobody  denies  it. 
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■suit  tor  breach  of  contract  of  sale  of  oil,  t* 

on  that  question  of  lack  of  mutuality.     I.  .    ,  _. ^     _  ,. „,   .__   __    

true,  that  a.  sale  contract  hardly  ever,  almost  never,  comes  before  a  court  without  that 
point,  aud  in  95  per  cent  of  tlie  ca^a  the  poiot  ia  ahown  to  be  of  no  value. 

The  Court.  I  may  say  that  I  hardly  ever  have  a  case  of  specific  performance  before 
me  in  which  that  queetion  is  not  raised. 

Mr.  Hog  AN.  It  is  laiaed  almost  cooatantly. 

The  CouBT.  But  I  did  not  mean  in  this  case. 

Mr.  HooAH.  I  am  surprised  that  Mr.  Watkins  did  not  malce  it  at  first.  It  is  the  one 
that  ie  usually  brought  te  the  bar  first  when  one  of  ibese  coatracta  is  brought  up.  I 
venture  to  Bay  that  lu  your  honor's  experience  it  ia  the  rarest  case  that  you  find  the 
point  well  taken. 

This  contract  by  its  terms  is  a  specific  contract  of  purchase  and  sale.  It  being  tor 
10  years  it  neceesarily  had  to  have  protective  clauses.  The  rates  are  fixed  just  aa  well 
ae  you  can  fix  the  rental  of  a  hotel  when  you  provide  that  the  rental  shall  be  hased  upon 
a  percentage  of  the  receipts.  No  man  can  tell  by  looking  at  such  a  contract  wheOter 
liewiUgetS5.000ortl00,O00tromthehotel.  Doeathat  make  it  unilateral?  Thereisft 
yardstick  and  a  scale,  both,  for  quantities  and  pricea,  Sii[)poee  It  were  to  provide 
that  Instead  of  certain  prices  fixed  by  the  California  association  some  other  prices 
should  be  the  governing  prices?  Suppose  it  f^ould  bo  provided  that  sale  shoi^d  be 
m&de  at  pricea  of  sales  made  at  the  present  time?  Would  there  be  any  doubt  in 
your  mind?  This  contract  provides  that  the  packer  shall  on  the  let  of  January 
each  year  give  te  the  seller,  the  California  Cooperative  (turneries,  a  schedule  of  its 
requirements  for  that  year.  There  ia  no  doubt  about  it  being  a  good  contract,  but  if 
there  is  lack  of  mutuality  of.  obligation  of  this  contract  and  it  Siould  be  t»kon  ad- 
vantage of  by  either  one  of  the  parties  to  the  contract,  I  respectfully  submit  that  my 
friends  have  nothing  in  the  world  to  do  with  that  and  it  ia  not  usable  here;  that  the 
contract  was  a  valuable,  subskting,  existing  property  right,  under  which  there  was 
flowing  into  our  coffers  around  12,000,000  (S  revenue  a  year,  which  ought  to  be  all 
sufficient  with  respect  te  our  special  inteieet  in  this  case. 

Now,  about  requirement  contracts,  if  your  honor  please,  as  to  whether  or  not  con- 
tracts for  requirements  are  enforceable,  Uie  Supreme  Court  brushed  that  aside  in  the 
paper  and  envelope  case,  reported  in  249  U.  S.,  where  the  Government  had  breached 
a  contract,  based  merely  on  letters,  tor  its  requirements  in  post  cards  and  envelopes 
for  a  period  of  four  years  as  and- when  the  same  miriit  be  called  for  by  the  Postmaster 
Genial.  It  was  said  the  Poatmaatei  General  mlgnt  never  call  upon  that  contractor 
for  anythii^,  and  therefore  they  could  not  enforce  the  contract  at  all.  The  Supreme 
Court  brushed  aside  that  contention  as  being  without  merit.  And  so  here,  there  ia 
not  any  demand  at  all,  but  if  Armour  had  bought  one  bit  of  fruit  in  addition  to  that 
wnich  they  took  from  the  one  accepted  source,  that  would  have  been  a  breach  of  the 
contract  and  would  have  laid  them  open  to  our  appropriate  legal  remedy. 

Mr.  Watkins  says — and  here  he  made  a  point  that  really  reouires  answer — that  we 
have  an  adequate  remedy  at  law.  The  answer  to  that  is  that  the  remedy  at  law  must 
be  as  adequate,  as  plain,  as  efficient  to  all  purposes,  and  as  effective  to  grant  the  relief 
that  ought  to  be  granted  as  the  one  in  equity.  Nobody  would  attempt  to  say  that  with, 
a  contract  running  for  10  years  we  ^ve  any  remedy  at  law  that  would  be  as  efiicient 
as  rehabilitating  our  contract  rights.  And  it  was  there  that  Mr.  Watkins,  or  his 
associate,  the  Hoq.  Hoke  Smltb,  when  Mr.  Galloway  made  that  point  before  Mr. 
Justice  Stafford,  said  tiat  the  damages  over  the  years  that  would  be  autlered  bj  the 
eroceis  would  be  ao  unascertainable  and  so  difficult  of  proof  as  to  render  the  action  at 
Taw  which  the  grocers  might  otherwise  have,  even  under  the  antitrust  act,  for  damages 
not  as  efiicient  as  the  action  in  equity. 

I  submit,  if  your  honor  please,  that  damages  would  not  move  out  fruit.  Damages 
would  not  take  care  of  these  fruit  growers  out  there  in  California  during  the  next  10 
years.  There  is  no  procedure  known  to  law  or  that  can  be  thou^t  of  to-day  by  the 
mind  of  man  in  the  present  stage  of  inventive  geiiius  that  would  give  us  the  extent  at 
the  damages  that  is  caused  by  the  loss  ti  the  market  for  these  fruits.  . 

All  I  have  to  say  about  Mr.  Watkins's  fifth  point,  in  r^ard  to  the  Supreme  Court 
rule  37  and  our  equity  rule  IS  ia  this:  Tim  court  appointed  a  committee  to  revise  ita 
eifuity  rulee  about  1810  or  1911,  Before  that  comnutfee  had  made  its  report  a  com- 
mittee of  three  juaticee  of  the  United  States  Supreme  Court  underteok  to  revise  the 
rules  of  that  body,  and  after  informal  conference  with  the  justices  of  this  court  our 
committee  suspended  ita  work  on  the  equity  rules  until  they  have  such  assistance  as 
would  come  from  the  revised  equity  rules  of  the  United  States  Supreme  Court,  whicb 
were  adopted  in  1913. 
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About  a  year  or  two  thereafter  our  committee  was  appointed,  and  our  committee 
deliberately  left  out  the  regtrictive  clauae  in  our  ruio  15,  which  is  found  in  Supreme 
Court  equity  rule  37.  And  our  code  provides,  if  ^oui  honor  please,  in  section  65,  id 
section  85— and  thesameeubject  is  touched  upon  in  section  1061— that  this  court  ^all 
prescribe  its  rules  at  law  and  in  equity.  That  ia  the  statutory  law  under  which  we 
move,  and  you  can  not  read  rule  15  of  our  equity  rules  without  seeing  thst  it  if 
broader — and  again  I  recall  with  unfei^ed  pleasure  that  my  friend  said,  in  his  atgu- 
rnent  before  Mr.  Justice  Stafford,  that  it  was  hard  to  imagine  a  wider  rule  to  permit 
the  coming  in  of  an  intervener  thaa  that  which  was  represented  by  rule  15. 

Not  only  that,  it  your  honor  please,  hut  I  come  to  the  next  point  that  my  frioid 
Mr.  W&tkiDS  makes.  This  time  he  sa^  we  should  come  in  subonlination  to  and  in 
recognition  of  the  propriety  of  the  acticai,  and  that  even  though  equity  rule  No.  3T 
is  not  the  rule  of  this  court,  it  is  a  general  rule  of  practice  in  equity  and  thkt  it  ought 
to  be  recognized. 

Now,  on  page  34  of  Mr.  Watkins's  argument  before  Mr.  Tustice  Staffrad — and  Mi. 
Watkins  there  made  a.  better  a^ument  than  he  made  here  to-day,  able  an  was  hi« 
argument  to-day— he  referred  to  the  Terminal  Railit«d  case  in  236  U.  S.,  and  he  sud; 

"When  tiie  case  reached  the  Supreme  Court  of  the  United  States  they  aelied  bi 
intervene  in  that  court  there  as  here.  The  Attorney  General  represented  the  decree 
there  as  here.  There  were  individuals  with  some  special  interests  there  as  here. 
lDt«rTentiDn  was  aked,  and  the  Supreme  Court  said : 

"  'In  this  court  the  Howard  Firebrick  Co.  and  the  United  States  Sand  &  Material 
Co.  have  filed  petitions  praying  to  be  allowed  to  intervene  to  ask  a  modiBcation  ot 
the  d^ree. ' 

"  Practically  the  oqIj- difference  is  that  there  they  ask  a  modification  of  tbe  decree, 
and  here  we  ore  opposing  a  modification  of  the  decree. " 

That  Le  the  only  dlilerence.  Here  we  are  asking  for  a  vacation  of  the  decree:  yon 
are  opposing  a,  modification  of  the  decree.    And  then  my  friend  goes  on    and  says; 

'"niat  is  aU  the  interveners  are  asking  here,  and  that  they  may  be  here  to  par- 
ticipate in  the  settlement  of  a  proposed  modification  of  the  decree  in  so  for  as  it  may 
affect  their  particular  individual  r^hts. " 

So  that  my  friend  spoke  correctly  when  he  said  that  you  can  not  find  any  difference 
in  principle— the  Supreme  Court  in  336  U.  S.  was  talking  after  rule  37  was  paased,  ywi 
will  remember — and  that  what  was  authority  for  letting  in  an  intervener  to  propaee 
a  modification  and  a  change  in  a  decree  in  an  antitrust  suit  was  authority  for  lettine 
in  int«rvenera  who  propowd  to  oppose  a  modification  of  the  decree  is  an  anritnwt 

There  are  several  other  statements  that  are  just  as  ^lertinent  but  which  1  shall  not 
Stop  to  read.  If  your  honor  finds  it  neceasary  at  any  time  to  consider  a  real  ailment 
on  that  point,  T  trust  that  you  will  read  those  arguments  by  Mr,  Watkine  and  Mr. 
Hoke  Smith. 

The  next  point  my  friend  ofFets  is  the  question  of  the  right  to  alter  or  set  aside  thi» 
decree  in  another  term  of  court.  When  has  it  ever  been  imagined  tiiat  the  expirattcai 
of  a  term  of  court  deprives  the  court  of  the  right  to  set  aside  an  invalid  judgment  and 
decree?  Time  or  term  does  not  run  against  nor  cure  the  invalidity  of  that  which  is 
void.  Over  and  over  it  has  been  held  here  that  courts  long  after  the  term  not  only 
have  the  undeniable  right  hut  are  in  dutv  bound  to  set  aside  and  eradicate  from  their 
records  that  which  it  is  pointed  out  to  them  wasiivoid  and  invalid,  not  merely  erro- 
neous, in  the  beginning. 

And  the  last  thing  my  friend  Mr,  Watkins  says  is  that  we  are  estopped.  Estopped 
by  what?  I  understand  the  doctrine  of  estoppel  to  be  that  if  I  do  something  th»t 
l^ds  some  one  else  to  act  in  a  way  in  which  he  would  not  otherwise  act  I  am  tben>- 
after  estopped  to  undo  that  thing.  But,  says  my  friend — and  knowing  his  aMuv  o: 
humor,  1  am  sure  he  must  have  had  his  risiblee  stirred  by  the  assertioti — "Estoppel 
operates  against  both  parties  and  privies,  and  we  being  in  contractual  relktioD  wiih 
Armour  4  Co.,  are  privy." 

We  do  not  claim  under  Armour  4  (!o.  Armour  A  Co.  are  the  other  parties  to  the 
contract-  He  who  stands  as  heir  to  A  is  not  in  privity  of  estate  with  A.  If  the  ('»)- 
ifomi&  Cooperative  Canneries  had  anigned  this  contract,  if  they  hod  any  micceecrr 
in  their  contractual  rights,  that  successor  would  be  a  privy.  But  will  my  leanv-d 
friend  kindlyincludeinhisbrief,  which  heis  to  file  for  the  enlightenment  of  this  coon, 
something  which  holds  that  the  party  of  the  first  part  is  privy  to  the  party  of  the  second 
part  in  a  contract  within  the  meaning  of  the  rule  under  the  doctrine  of  estoppel?  He 
will  not. 

And  then  my  friend  said  that  while  he  did  not  think  the  argument  of  inconven- 
ience was  very  strong,  still  he  repeated  it  to  the  court-    And  that  bnngs  me  to  Mr. 
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Mr.  Breed,  who  calls  me  a  preoumptiouB  interloper,  would  be 

Mr.  Bkebd.  Not  you;  your  client. 

Mr.  KooAS.  Fitet,  said  Mr.  Breed — and  it  is  strange  how  these  gentlemen  run  along 
the  same  track  90  often — one  should  only  be  allowed  to  intervene  to  ufihold  a  decree. 
I  answer  him  by  reference  to  the  Circuit  Ciourt  of  Appeals  for  the  Third  Circuit.  I 
answer  him  by  the  repeatedly  cited  case  of  United  6bttcs  v.  Terminal  Bailroad  Co., 
236  D.  8.  687.     And  the  answer  is  complete. 

Second,  Bays  Mr.  Breed,  "We  have  no  objection" — oh,  yea;  he  frtartled  me  for  a 
moment  when  he  said  he  had  no  objection  to  our  beinc  allowed — he  would  waive 
All  that;  he  would  eliminate  a  good  deal  of  argument  at  the  outset;  that  we  might  be 
allowed  to  intervene;  but  as  in  a  case  that  your  honor  heard  a  year  or  two  ago,  which 
was  settled  before  you  had  a  chance  to  work  on  the  record,  there  was  a  string  attached 
to  that  coTisent.  So  I  got  up  to  ask  Mr.  Breed,  before  I  knew  that  he  objected  to  in- 
terruptions, if  he  was  goin^  to  consent  t4)  our  being  allowed  to  intervene,  and  then  I 
reallv  caught  the  point,  which  was  this:  He  has  uo  objection  to  anyone  coming  in  h«« 
and  oeing  allowed  to  intervene  on  his  side  of  the  case,  but  he  is  unalterably  opposed 
to  anybody  being  allowed  to  come  in  here  to  oppose  him.  So  the  principle  does  not 
apply  both  ways;  the  principle  only  appEee  on  nis  side.  And  he  calls  that  the  prin- 
ciple running  through  this  case. 

Mr.  Breed  next  cornea  in  and  saya,  following  Mr.  Watkins,  tbat  neither  quultity 
nor  price  is  fixed  in  our  contract.     I  have  answered  that. 

Then  be  says  that  this  presumptuous  outsider  went  to  CaiU7«ai  and  endeavored  to 
get  Congreffl  to  aaeist  him.  The  facte  are  these:  The  so-called  packers'  bill,  whidi 
now  give  the  Department  of  Agriculture  the  r^ulatloD  and  supervisicra  and  takes 
away  from  the  court  that  which,  of  course,  ^ou  should  never  have  been  asked  to  do, 
the  regulation  and  supervision  of  bunnese  in  interstate  commerce — in  that  bill  as  it 
was  intended  to  be  reported  to  the  House  of  Reiweeentatives  tJiere  had  been  gotten — 
and  far  be  it  from  me  to  say  that  these  wholeeale  grocers  had  anybody  buzzing  armmd 
when  that  legislation  was  about  to  he  enacted — there  has  been  put  a  clause  which 
would  have  given  legislative  recognition  to  paragraph  4  of  the  consent  decree  in  this 
case.  And  the  force  of  Mr,  Campbell,  the  active  officer  of  the  Cooperative  Canneries, 
and  of  Mr.  Creigh,  the  representative  of  the  State  of  CaUfomia,  was  such  that  the 
House  coromittee  struck  out  that  provision  which  would  have  given  that  legislative 
recognition  to  this  thing,  being  convinced  that  it  was  not  a  wise  thing  to  recognise 
in  that  way,  and  bdng  convinced,  I  am  informed,  that  the  pasffige  by  a  court  <A  an 
injunctive  order  to  prevent  the  doing  of  lawful  busine™  in  a  lawful  way  was  not 
entitled  to  recognition  and  Vas  not  a  good  thing  for  the  country.  That  ie  tne  history 
of  that.  • 

He  says  I  seemed  to  consider  it  something  remarkable  that  a  consent  decree  had 
been  entered.  I  did  not,  1  have  known  consent  decrees  since  first  1  went  to  the 
little  red  brick  sdioolhouse.  We  have  hatl  them  frequently.  Your  honor  has  signed 
them  daily  here,  I  simply  say  that  Oaa  court  diil  not  have  a  right  to  stretch  out 
the  injunctive  power  of  the  chancellor  to  inhibit  the  then  threatened  violations  of  a 
public  act  for  the  public  good,  with  its  withheld  power  to  punish  for  oontempt;  to 
i<each  out  the  strong  hand  of  the  equity  court  and  brmgthe  violators  of  that  injunction 
before  it,  for  fine  in  their  corporate  capacity  or  for  incarceration  in  jail  in  their  indi' 
vidual  capacity,  upon  a  record  that  did  not,  by  admission  or  by  proof,  gi^'e  it  juris- 
diction to  issue  ^uch  a  decree.  This  was  not  any  private  matter.  Just  think  what 
would  happen,  if  your  honor  please,  if  this  thing  were  allowed  to  stand,  this  thing 
which  it  would  he  a  crime  for  even  the  court  to  place  an  impious  hand  upon.  U 
this  thing  were  allowed  to  stand,  then  all  that  is  neceffiaary  tor  pertiee  to  do  is  to  slip 
in  the  hack  door  of  the  court  and,  by  getting  this  kind  of  a  decree,  strike  down  all 
contractual  obligations  and  deprive  those  who  have  not  had  their  day  in  court  of  their 
vital  and  contractu^  and  property  rights. 

1  am  an  outaider,  a  would-be  intervener,  and  yet  tbe  gentlemen  who  use  that 
language  come  here  representing  nothing  that  has  any  direct  int«reet:  diey  come  here 
representing  collectively  an  organized  body  of  niiolesale  grocem,  and  make  it  impos- 
sible to  escape  the  conclusion  that  they  fear  the  court  might  do  aometMng  that  will 
loosen  the  American  public's  grip  over  the  concerted  action  nliich  thej-  constantly 
take  with  respect  to  the  so-called  unrelated  food  commodities,  and  which  they  are 
enabled  the  better  to  take  by  ha%ing  removed  from  them  the  competition  of  the 
distributing  facilities  of  the  five  big  packers,  or  three  of  them—becauae  it  is  quite  ■ 
evident  that  three  of  them  do  not  object  to  goii^  back  into  the  business,  and  it  is 

r'lte  evident  that  the  other  two  fear  they  will  have  to  meet  tfaat  competition  if  the 
ee  do  go  bock. 

Again,  this  is  an  agreement  between  the  packers,  and  they  say  it  would  be  in  I'ida- 
tion  of  law.    His  contract  was  not  between  the  canneries  and  Cudahy  or  Morris. 
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We  are  entitled  to  our  showiivt.  regardleaa  of  what  these  frentlemen  want.  We  do  doi 
have  to  get  their  consent,  I  again  repeat,  the  Government  does  not  say  that  it  refused 
to  aak  for  a  modification  of  this  decree.  The  Attornev  General  said  he  would  nw 
refuse,  because  that  mii^ht  be  prejudKini;  the  ca^e.  The  Attomej'  General  said  il 
ou?ht  to  be  done  here  in  court  it  at  all. 

I  now  come  to  my  friend's  mechaniral  areunient— the  mechaoira  (rf  the  thin;;. 
I  call  that  the  pa^ng- the -buck  ar^ment.  And  Ur.  Galloway  aeema  to  think  it  i 
pretty  broad  subject,  and  that  if  your  honor  eave  me  leave  to  come  into  court,  if  you 
l^nled  my  preeent  pending  motion  and  did  no  more,  rieht  away  that  would  op<>n 
this  veritable  Pandtna's  boc  of  difficulties.  If  you  denv  it,  you  dodge  your  duty. 
said  Mr.  Breed.  I  am  not  going  to  nddreeg  myself  to  that.  But,  he  save,  a  lot  n: 
testimony  would  have  to  be  taken  before  you  could  do  anythins;  more.  Why?  The 
mechanics  of  this  thing,  if  your  honor  please,  is  on  this  record.  The  taechaniril 
questions  are  eetabliahed.  You  would  not  have  to  hear  a  witness,  because  if  you  ue 
eonvinred  that  we  are  right — ee  upon  this  record  I,  with  an  abiding  confidence, 
believe  you  will  be  convinced — you  do  not  dismiai  the  hill,  you  do  not  strike  out  the 
answers,  but  you  do  cut  down  this  decree.    When'  you  do  that  thing 

Ur.  Bbkkd.  Hay  I  ask  if  you  mean  "vacate"  the  decree? 

Hr.  HooAN.  Yes. 

Hr.  Bbbbd.  In  other  wwds,  the  court  would  have  to  sign  an  order  vacating  the 
decree  in  order  lo  raise  these  questiiHis? 

J£r.  HooAN.  1  think  that  is  what  the  court  should  do.  Then,  my  friend,  when  thai 
is  done  you  and  I  go  our  several  ways.  Then  it  will  be  for  tne  tiovemment  ta  say 
how,  if  at  all,  it  wants  t^  move.  It  may  be  that  the  Government  will  never  take 
another  step.  It  may  be  that  they  will  find  that  those  packers  are  not  doinK  anything 
as  to  which  public  poUcy  or  law  requires  them  to  take  a  step.  It  may  be  they  ar« 
entirely  satisfied  with  the  status  quo. 

I  pass  over  that  argument  that  your  honcr  referred  to  a  moment  ago.  My  biend  w>'9. 
finall]^,  "What  does  the  Sherman  Act  do7"  It  is  an  act  to  authorize  a  court  to  prevent 
violations  of  the  law.  It  is,  but  it  is  not  an  act  to  authorize  any  court  to  foundatioa  a 
decree  to  enjoin  the  lawful  doing  of  a  lawful  busineA.  And  when  he  read  that  clause 
he  said  afterwarda.  "It  is  a  law  to  prevent  the  doing  of  something."  That  is  not 
what  it  is.  It  is  a  law  to  authorize  the  courts,  upon  a  proper  presentation  of  a  proper 
record,  to  issue  their  injunction  to  prevent  the  violation  of  that  law. 

And  that  brings  me  to  the  final  thing  in  this  case.  I  say;  that  upon  this  record — and 
when  1  say  it  with  that  poaitivenese  I  am  amerting  it  subject  to  your  hon(»''a  Judiciai 
Judgment  in  the  niatt«^-upon  this  record  this  decree  as  tr  whole'  must  fall.  There  ^ 
no  mandatory  record  that  permits  any  part  of  it.  But  jf  I  am  wrong,  if  your  hixiiir 
should  take  another  view  of  that,  then  1  say  it  will  be  your  bounden  duty  upon  looking 
at  this  record  to  strike  from  it  that  clause  which  eays  to  these  people,  without  altep- 
tion,  without  proof,  without  any  law  from  the  Congiese  or  from  any  other  lawgiMue 
source,  "You  shall  not  sell  canned  fruits;  you  suall  not  uanaport  canned  truii^. 
We  do  not  charge,  we  do  not  prove,  you  do  not  admit  that  you  have  any  contnd  in 
restraint  of  trade,  that  vou  have  any  ccanbination  violative  of  law:  we  do  not  even 
suggest  that  there  is  or  nas  been  any  present  or  threatened  monopoly  in  that  reepeci. 
but  we  say,  simply  because  you  consent  to  it,  that  a  court  of  the  United  States  shall  by 
its  solemn  decree  say  to  you  people  that  you,  whom  we  do  not  charge  constitute  un- 
lawfully organized  corp«rationfl,  shall  not  do  this  lawful  businem  in  a  lawful  way.' 

I  My,  if  your  honor  please,  there  ia  no  ssispe  from  that  so  far  as  the  business  of  my 
cUent  is  concerned. 

In  conclusion  let  me  say,  if  your  honor  please,  that  you  need  give  yourself  no  crav 
cem  with  regard  to  whether  or  not  it  would  be  a  good  thing  to  dissolve  thoee  corpora- 
tions. There  is  no  prayer  in  thk  bUI  asking  for  a  decree  disBolving  any  c^  the  6ve 
pftckere.  There  is  no  al'l^ation  in  the  bill  that  would  call  for  that.  There  is  no  claim 
that  these  parties  were  combined  in  one  monopolistic  concern,  such  as  was  the  Stand- 
ard Oil  and  similar  companies  whose  dinoluticm  was  sought. 

I  do  not  think,  if  your  honor  please,  that  I  shall  burden  you  with  a  brief  upon  thi^, 
I  will  let  Ute  ani  argument  which  I  have  made  to-day — a  copy  of  which  will  be  sent 
to  you— stand  as  my  brief,  with  a  list  of  the  authorities. 

The  CoTTRT.  When  can  vou  gentlemen  furnish  me  your  briefs? 

Mr.  Breed.  Ours  is  ready  now. 

Mr.  Watkins.  My  brief  has  been  filed  with  the  clerk,  if  your  honor  please. 

Mr.  Gordon.  We  will  furnish  one  this  week. 

The  CocBT.  I  would  tike  to  have  them  as  quickly  as  ponible,  and  I  would  like  to 
dispose  of  this  matter. 

Mr.  Bbbbd.  If  the  court  pleMe,  oa  the  subject  last  nl^red  to,  the  queatiau  of  dx 
extoit  of  the  exeroae  of  this  juriadictioD,  Ae  nrief  Uiat  I  filed  before  the  intenfepMl- 
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mental  committee  contaiDB  a  rather  more  extensive  aigument,  and  that  I  shall  hand 
you  aJao.  The  reason  that  I  alao  hand  you  the  other  reference  is  the  fact  that  all  the 
cases  hold  it  is  quite  impoaeiblc  to  determinti  whether  the  exercise  of  this  jurisdiction 
should  go  to  the  extent  of  prohibitii^  of  what  is  individually  lawful  or  not,  without 
getting  all  the  facta  before  the  court.  All  the  rases,  the  Standard  Oil  case  and  all  of 
them,  hold  that.  That  is  why  in  this  record  there  was  ao  much  testimony  taken  that 
it  showed  quite  conclusively,  along  with  the  report  of  the  Federal  Trade  Oommission, 
that  all  of  these  allegationB  in  the  Government's  bill  taken  t<^ther  showed  the  crea- 
tion of  a  monopoly  and  an  attempt  to  reetiain  trade,  even  going  on  into  the  unrelated 
lines.  The  Federal  Trade  CommiaBion  brings  these  facts  together,  with  their  testi- 
mony.    You  know,  the  Federal  Trade  Commission  appeared  before  this  committee, 

Mr.  HoQA-N.  Yes- 1  read  to  the  court  this  morning  the  admission  they  made  about 
the  unrelated  lines. 

(Whereupon,  at  4.16  o'clock  p.m.,  the  further  bearing  of  the  argument  in  this  cause 
was  adjourned.) 
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KEKOBAimUlC    OF    AUTH0BITIE8    BUBIOTTZD    BT    ATTOBKET 
rOB  OAUrOBNXA  OOOPZBATIVX  OANNBBIBS,  DATED  JJISS  31, 

i»aa. 

IN  RB  UHITBD  STATE*  V.  SWIPT  *  CO.,  XT  AL. 

JuKB  21, 1922. 
Hob.  JiNNtNOB  Bailbt, 

A—oeku  JvMitt,  Svvreme  Court  ojtht  Dittriel  of  Cotumfna, 

Wathinglon,  D.  C. 

Dbab  Mb.  JuancB  Bailbt:  Upon  the  heMing  of  the  motion  of  the  Caliiorni* 
CoopwMive  Cuineries  in  the  above  cue  1  Rated  that  "I  will  let  the  ami  argument 
which  I  have  made  to-daj/ — a  copy  of  which  will  be  sent  to  you — stand  as  my  brief, 
with  a  list  of  the  authorities,"  Herewith  I  am  Inuumittins  to  you  (a)  Bteaographic 
report  of  th«  oral  arKUment  and  (i)  memwandum  of  aulhorities  with  one  or  two 
brief  notes  relating  particularly  to  the  subject  matter  of  some  of  your  qusetioDa 
wopounded  during  Ine  argument.  I  bid,  of  couree,  aending  copy  of  this  memoran- 
dum and  letter  to  oppomng  counnel. 

I  am  sure  you  will  not  overlook,  but  out  of  abundance  of  caution  repeat,  what  1 
•aid  upon  the  argument,  in  reeponae  to  one  of  your  queetioiis,  to  the  effect  that  the 
cannenes  had  been  endeavoring  to  get  the  jiartica,  particularly  the  United  States. 
to  act,  and  had,  aa  charged  by  the  ^^ocera  in  their  petitions  and  admitted  by  the 
Government,  been  lulled  into  inactivity  on  their  own  part  by  the  fact  that  the  partieG 
had  consented  to  seek  a  modification  of  the  consent  decree  and  the  maner  had  gone 
so  far  that  the  papers  therefor  had  actually  been  prepared  and  were  Bubetaotially  in 
shape  In  the  Atttwney  General's  office  for  ming  in  court  last  fall.  The  canneriee  onljr 
learned  that  the  Government  expected  it  to  proceed  directly  when  the  Attorney 
General  responded  to  the  Senate  resolution  in  March  last,  and  we  promptly  followed 
■'  ■  '  "''ng  our  petition  and  motion  herein. 
IB  very  respectfully, 

Fkamk  J.  HoOAH. 


by  filing  01 


In  the  SuMeme  Court  of  the  District  of  Columbia.  United  States  <rf  America  v. 
Swilt  A  Company  et  al.  Equity  No.  37623.  H^norandum  of  authoritiee  cited  by 
Frank  J.  Hogan  in  behalf  of  California  Cooperative  Canueriee  during  oral  fugument 
on  motion  for  leave  to  intervene. 


'.  Terminal  Railroad  Association,  236  U.  8.  194;  Cincinnati,  I.  &.  W.  R.  Co.  v.  Indi- 
anapdis Union  Railway  Co.  etal.,27B  Fed.  356;  Weeks  v.Heurich,  40  App.  D.  C.  56, 64; 
in  re  Columbia  Real  £)sUte  Company,  101  Fed.  966;  Ereider  v.  Cole,  149  Fed.  647; 
equity  rule  15  (sees.  65^  85,  and  1061,  Code,  D.  C);  Federal  e<)uity  rule  37. 

2.  On  want  of  jurisdiction  to  enter  decree;  Palmer  v.  Fleming,  1  App.  D,  C.  533; 
United  Slates  II.  Walker,  1D9U.  8.  258;  in  re  Columbia  Real  Estate  Company,  101  Fed. 
966;  Wetmore  t>.  Eymer,  169  U.  S.  120;  Metcalf  v.  City  of  Watertown,  120  U.  S.  587; 
Hartog  r.  Memory,  116  U.  S.  588;  Kraider  v.  (3oIe,  149  Fed.  647. 

3.  On  validity  of  contract  between  California  Cooperative  Canneries  and  Armour  t 
Company:  United  States  v.  Pureell  Envelope  Co.,  249  U.  8,  313,  322. 

Notes. — (q)  That  Armour  &  Co.'b  consent  to  decree  breached  the  contract  vilh 
canneries,  see  Gray  v.  Cavalliotis  (276  Fed.  565). 

{b)  If  a  bill  is  filed  by  A  against  B  for  CT)ecific  performance  of  a  contract  and  B 
files  an  answer  denying  all  the  all^ations  of  the  bill,  and  then  comeeinto  court  and 
consents  to  a  decree  for  specific  p«^ormance,  such  consent  is  in  effect  a  withdrawal 
of  B's  denial  and  is  a  formal  admiasion  of  the  truth  of  the  allegations  c^  the  bill,  and 
in  such  a  case  the  consent  decree  would  be  valid  and  binding  ji  the  m&ndat«Ty  record 
were  perfect  in  all  other  reroecls. 

{c)  There  is  no  laches  on  the  part  of  the  California  Cooperative  Canneriee.  as  a  matt« 

of  fact;  any  delay  on  the  p^t  of  the  cattueries  has  not  injured  any  of  the  parties  V> 

this  suit,  and  therefore  intervention  is  not  barred  by  laches  (Rhinehart  v.  Victor 

Talking  Machine  Co.,  261  Fed.  661).    And  the  intervener's  delay  in  filing  its  peti- 
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tion  for  intervention  is  not  laches  as  a  matter  of  law  .(Gilbert  v.  David,  236  U.  8. 
>61.  in.  which  a.  delay  of  several  years  occurred,  and  as  to  which  the  court  said  (p. 
>6S):  "It  is  urged  that  the  delay  in  maliinR  the  issue  and  bringing  it  to  a  hearing 
Kaa  such  laches  upon  the  part  of  the  defendanta  as  to  preclude  the  consideration  m 
the  question.  The  issue  was  made  when  the  answer  was  filed,  but  for  some  reason 
aeither  party  forced  the  case  to  trial.  Apart  from  the  imperative  duty  of  the  court 
M  digmJHH  the  action  under  the  statute,  when  it  appears  that  the  case  is  not  withbi 
the  jurisdiction  of  the  court,  we  find  nothing  in  the  conduct  of  the  parties  to  sup- 
port the  suggestion  of  laches.  If  it  be  true  that  the  statute  of  limitations  would 
prevent  the  begliming  of  a  new  action  in  the  state  court,  that  fact  can  not  confer 
lurisdiction  upon  a  court  of  the  United  States  in  the  absence  of  ashowing  of  diverse 
litizenship.") 

(d)  Dunns  the  oral  argument,  counsel  for  the  National  Wholesale  Grocers'  Asso- 
ciation handed  the  court  a  large  volume  containing  the  testimony  taken  beftne  the 
.nterdopartmental  committee.  There  is  nothing  whatever  in  that  report  which 
leeds  now  be  considered  by  the  court,  in  connection  with  the  motion  of  the  Cali- 
:omia  Cooperative  Canneries  for  leave  to  intervene,  or  in  connection  with  the  ques- 
tion of  vacating  or  modifying  the  decree  for  want  of  a  sufficient  mandatory  record 
At  support  it.  II  the  court  should  vacate  the  decree,  and  hear  evidence  on  the  facta 
Ulegea  in  the  bill  and  answers,  it  may  then  become  useful  to  refer  to  the  teetimon;^ 
laken  before  the  interdepartmental  committee.  At  this  time,  however,  there  is 
lothing  in  that  t£istimoay  which  has  the  slightest  bearing  upon  the  single  question 
aow  before  the  court, 

(e)  Opposing  counsel  stated  at  the  bar  that  the  reservations  in  the  stipulation 
ind  decree  were  inserted  to  protect  the  defendants  from  three-fold  damage  suita 
mder  the  antitrust  statutes,  but  this  can  not  be  true,  because  section  5  of  the  Clayton 
Act  of  October  15,  1914,  chapter  323  (38  Stat.  L.  730),  provides  "that  a  final  judg- 
nent  or  decree  hereafter  rendered  in  any  criminal  prosecution  of  in  any  suit  or  pro- 
:»eding  in  equity  brought  by  or  on  beliolf  of  the  United  States  under  the  antitiust 
laws  to  the  effect  that  a  defendant  has  violated  said  laws  shall  be  prima  facie  evidence 
igainst  such  defendant  in  any  suit  or  proceeding  brought  by  any  other  party  against 
luch  defendant  under  said  laws  as  to  all  matters  respecting  which  said  judgment 
ir  decree  would  be  an  estoppel  as  between  the  parties  tiereto:  Provided,  This  section 
(hall  not  apply  to  consent  jucteients  or  decrees  entered  before  any  testimony  has 
aeen  taken:  Prawdtdjurihef,  This  section  shall  not  apply  to  consent  judpnenfa  or 
lecrees  rendered  in.  criminal  proceedings  or  suits  in  equity,  now  pending,  in  which 
:he  taking  of  testimony  has  been  commenced  but  has  not  oeen  concluded,  provided 
"uch  juij *-   ~  -" —   ---J---J  >--i   --   ».....!....  ..._.- -.   .  1    ..  .. 

•he  Claj 

ij)  During  the  oral  argument,  the  court  said  (o  Mr.  Hogan:  "You  mean  that  it  put 
;hiB  court  in  the  position  of  acting  in  an  administrative  way  rather  than  discharginB;  a 
ludictal  function?"  Mr.  Hc^on  replied  as  follows:  "Yes;  having  nothing  justiciable 
aefore  it.  really  nothing  to  judicially  act  upon,"  Of  course.  Federal  courts  do  not 
lit  to  perform  administrative  functions,  but  tney  can  act  only  Judicially  and  in  justici- 
ible  matters.  Not  even  the  Congress  itself  can  confer  on  Federal  courts  any  jurisy 
fiction  over  nonjusticiable  mattera,  or  empower  the  court  to  sit  ^  an  administrative 
3ody.  The  court  can  not  act  without  a  case  or  controversy  to  which,  under  the  Federal 
Constitution,  the  judicial  power  alone  extends.  (Muskrat  i>.  Umit«d  Statee,  219  U.  S. 
)46,  in  which  the  court  said  (p.  361):  "That  judicial  power,  as  we  have  seen,  is  the 
light  to  determine  actual  controversies  arising  between  adverse  litigants,  duly  insti- 
;uted  in  courts  of  proper  jurisdiction.")  The  court  further  said  (p,  363);  "For  the 
lessons  we  have  stated,  we  are  constrained  to  hold  that  these  actions  present  no  jusitci- 
ihle  controversy  within  the  authority  of  the  court,  acting  within  the  limitation  of  the 
I^onadtutiou  under  which  it  was  created."  The  same  principle  was  reiterated  and 
ollowed  in  Fairchild  v.  Hughes,  decided  by  the  Supreme  Court  of  the  United  States 
February  27,  1922,  and  reported  in  the  Lawyers'  Cooperative  Co.'s  Advance  Opinions 
)f  the  Supreme  Court  of  April  1,  1922,  No.  10,  page  260.  And  yet  in  the  instant  case 
,he  antelitigation  contract  Between  the  Government  and  the  packers  left  nothing  for 
;he  court  to  judicially  act  upon  but  sought  to  impose  upon  it  a  purely  administrative 

Respectfully  submitted. 
JuNS  21, 1922. 
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BBIEF  OK  BEHALF  OF  THE  TTNTTED  STATES  OF  AJKESICA  HT  OFFO- 
SITION  TO  THE  INTEBVENTION  OF  OAIJFOSNIA  COOFEBATIVE 

CANIJEBIES. 

In  the  Supreme  Court  of  the  District  of  Columbia.  United  Statea  of  America  r. 
Swift  &  Co.  and  othere.  ]d  Equity,  No.  37«23.  Brief  on  belnlf  of  the  Vrntri 
States  of  America  on  the  motion  of  the  California  Cooperative  Canneries  lot  ie»ve 
to  intenene. 

This  motion  ie  a  request  for  leave  to  intervene  and  to  file  a  proposed  intco-enin:: 
petition  which  is  attached  to  such  motion.  Tlie  propoMd  petition  showB  the  purposi' 
o!  such  intervention  to  be  for  one  of  two  thinea:  First,  to  set  aside  and  vacate  Ihe 
decree  in  its  entirety;  or,  second,  to  so  modify  the  decree  as  to  permit  the  defendant'- 
herein  to  manufacture,  deal  in,  handle,  etc.,  the  so-called  "unrelated  comaioditiw.* 
more  eajiccially  canned  fruits  and  vegetables,  which  such  defendants  are  prohibited 
from  doing  by  said  decree. 

The  primary  question  is,  Has  the  California  Cooperative  Canneries  sufficient  interert. 
as  shown  by  the  petition  accompanying^thia  motion,  to  entitle  it  to  intervene  and 
raise  the  questions  above  mentioned?    The  interest  Sieged  is  based  npon  »  contnrt 


which  contract  provides  that  for  a  period  of  10  years  Armour  &  Co.,  one  of  the  de- 
fendants, will  take  its  requirements  of  the  products  of  the  California  Cooperative 
Canneries.  The  ^reement  is  set  out  in  the  propoeed  petition  and  shows  that  th« 
amount  to  be  so  taken  under  this  agreement,  the  time  of  delivery,  as  well  as  the  pri<> 
to  he  paid  therefor,  are  all  uncertain,  indefinite,  and  continent.  The  qtiantitr 
depends  upon  how  much  of  such  products  Armour  4  Co.  needs.  The  time  of  dehven- 
depends  upon  the  wishes  and  convenience  of  Armour  Si  Co.  in  this  respect,  and  the 
pncc  to  be  paid  depends  upon  the  ruling  market  price  which  is  to  be  ascertained  il 
the  time  that  Armour  &  Co.  needs  such  prodncts.  It  can  with  considerable  foire  U 
argued  that  such  contract  is  so  uncertain  and  indefinite  as  to  not  be  binding  on  AniK"ff 
&  Co.  and  is,  therefore,  unilateral  and  is  of  no  force  or  effect  whatever.  (See  Pitts- 
burgh "Plate  Glass  Co.  V.  H.  Neuer  Glass  Co.,  253Ted.  161.) 

However,  without  deciding  such  question,  the  contract  itself  contains  »  previsinn 
which  entirely  removes  any  peculiar  interest  of  the  Cahfomia  Cooperative  CumeHtv 
to  intervene  herein  as  distinguished  from  an  interest  wliich  it,  as  port  of  the  public, 
has.    Such  provision  is  ae  foflows: 

"In  case  governmental  action  materially  interferes  with  the  perfonnance  of  this 
contract  by  second  party,  then  and  in  that  case  it  shall  have  the  right  to  caarel  and 
serminate  this  agreement  by  giving  60  days'  written  notice  to  first  party  of  its  intentidO    | 
to  to  do  and  shall  not  be  held  hable  for  any  loss  resulting  therefrom. 

This  provision  contemplated  just  such  a  decree  a?  was  here  entered,  and  the  pm-  j 
poeed  petition  of  the  California  Cooperative  Canneries  shows  that  Armour  4  Co.  la 
accordance  with  such  provision  of  tne  contract  did,  after  the  entry  of  this  deem 
cancel  and  terminate  this  contract.  Therefore,  the  interest  of  the  California  Coopera- 
tive Canneries  in  this  controversy  is  no  more  and  no  different  than  that  of  any  oth« 
member  of  that  class  -of  the  public  which,  prior  to  the  entry  of  this  decree,  had  bc«a  ' 
using  the  distributive  facilities  of  the  meat  packera  in  the  distribution  of  tlieir  jMoductt 

This  suit  is  one  brought  by  the  Attorney  General,  repreeentii^the  Umt«d  States, 
under  the  proviEdons  of  the  antitrust  laws,  to  enjoin  an  allied  violation  of  such  la*; 
and  to  protect  the  public  interest.     The  suits  brought  by  the  Government  as  authorized 
by  the  Sherman  antitniBt  laws  are  to  protect  the  public  as  a  whole  and  not  to  sio^l^ 
out  for  representation  or  vindication  tne  rights  or  welfare  of  any  particular  or  speciii 
interest.     The  Sherman  law  makes  special  provisions  for  suits  for  damages  because  ui 
injuries  to  special  interests  by  acts  in  violation  of  the  antitrust  laws,  and  the  Cla^-ton 
Act  gi^es  to  these  same  interests  injunctive  relief  in  equity,  thus  maVing  clear  the 
distinction  between  this  sort  of  a  suit  brought  by  the  Attorney  General  to  protect  the  , 
public  interest  and  those  brought  to  represent  or  protect  any  special  interest.    That 
such  is  the  nature  of  the  suit  has  been  decided  in  many  cases,  the  leading  one  bein?  j 
Minnesota  v.  Northern  Securities  Co.,  194  U.  3.  4S,  at  p.  71.    (See  also  United  Sut^  ' 
V.  Northern  Securities  Co.,  128  Fed.  809  at  812;  Ketchum  i:  D.  A  R.  G.  R.  Co.,  -•« 
Fed,  106atlll;  Vennerii.  Penna.  Steel  Co,,  250Fed.  292  at  296.> 

Thus  wc  believe  it  is  clearly  shown  that  the  petitioner  for  leave  to  intervene  has  ti  > 

interest  other  than  that  had  by  any  member  of  the  public  using  the  me&t  packer'' 

distributive  facilities;  that  the  Attorney  General  alone  is  authorised  to  bnng  suca 
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suits  as  this,  and  the  United  States  of  America  as  plaintiff,  through  the  Attorney 
GeneraJ,  repreaente  the  public  interest  and  all  such  interest  as  the  petitioner  for  leave 
to  intervene  really  has  in  this  matter. 

Intervention  in  ordinary  suite  is  permitted  in  two  different  situations:  (1)  Where 
the  party  askiiig  leave  to  intervene  has  an  interest  in  the  subject  matl«r  and  has  no 
other  remedy:  and  (2)  where  the  party  has  an  interest  but  has  other  remedy.  In  the 
latter  class  of  cases  it  is  discretionary  with  the  court  to  permit  the  intervention. 
(Gainee  v.  Clark,  275  Fed.  1017,  at  1019;  United  SUtes  Trust  Co,  v.  Chicago  Terminal 
Tt.  Co.,  188  Fed.  292,  at  296;  Credits  Commutation  Co.  v.  United  States,  177  U.  S.  311, 
at  316.) 

As  before  stated,  we  believe  we  haveshown  that  the  California  Cooperative  Canneries 
has  no  right  here  such  as  will  entitle  it  to  intervene  even  in  an  ordinary  suit,  and 
especially  no  such  right  as  will  entitle  it  to  intervene  in  an  antitrust  suit,  but  should 
it  be  conceived  that  it  has  an  interest  here  it  would  certainly  have  a  remedy  at  law 
for  damages  for  violation  of  this  contract,  if  such  contract  gives  it  anv  right,  and  that 
is  the  only  basis  upon  which  it  could  claim  a  special  interest  as  distinguished  from 
thatof  thepubUc.  Therefore,  if  this  view  is  taken  of  the  situation,  and  the  granting  of 
intervention  is  discretionary  with  the  court,  it  is  doubted  if  the  court  will  exercise 
its  discretion  to  grant  such  intervention  in  view  of  the  facte  tlat  the  decree  has  been 
entered  for  more  than  two  years;  the  Government  has  expended  a  great  amount  of 
time,  money,  and  energy  in  procuring  the  decree  and  in  attempting  to  enforce  it  and 
carry  it  out,  and  many  of  the  parties  defendant  have  carried  out  all  or  part  of  the 
provisions  of  this  decree,  and  in  so  doing  have  in  many  instances  materiallv  changed 
their  position,  and  in  some  instances  they  alleged  they  have  suffered  serious  injury 
and  financial  loss,  and  in  view  of  the  further  fact  that  to  permit  this  intervention 
would  open  the  door  to  a  great  host  of  intereste,  claiming  alleged  grievances  because  of 
this  decree,  to  come  in  and  perhaps  even  to  present  collateral  issues,  as  well  as  estab- 
lishing a  precedent  which  might  affect  the  hundreds  of  other  consent  decrees  entered 
in  antitrust  cases  all  over  these  United  States,  and  thus  make  uncertain  and  insecure 
such  decrees  and  render  them  susceptible  to  attack  at  any  time  by  almost  anv  person. 

But  let  us  go  a  step  further  and  concede  for  the  purpose  of  argument  that  the  Cali- 
fornia Cooperative  Canneries  has  a  substantial  interest  and  one  which  entitles  it  to 
intervene,  and  that  an  antitrust  case  is  one  in  which  such  interest  may  intervene. 
Still,  if  we  look  to  the  purpose,  as  expressed  in  the  petition  attached  to  the  motion 
for  leave  1»  intervene,  we  find  it  is  for  one  of  two  things,  namely,  a  modification  of  the 
decree  or  an  entire  setting  aside  of  the  decree.  The  modification  of  the  decree  depends 
upon  the  economic  propriety  thereof  and  involves  a  question  of  fact.  The  entire 
eettii^  aside  or  vacating  of  the  decree  depends  upon  a  question  of  law  as  to  the  juris- 
diction of  the  court  or  the  exercise  of  its  jurisdiction.  We  wish  to  discuss  the  possi- 
bility of  both  of  these  theories  because  if  neither  of  tbem  is  sound  or  will  attain  the 
relief  prayed  and  desired  by  the  California  Cooperative  Canneries  the  court  should 
not  do  a  useless  thing  and  grant  this  intervention. 

This  is  a  consent  decree  and  it  is  in  the  nature  of  a  contract  given  sanction  by  the 
court.  (Hodgson  r.  Vroom,  266  Fed,  267;  C.  C.  A.,  Second  Circuit.)  Such  decree 
can  be  modified  only  by  consent  of  the  j^iea.  City  of  Des  Moines  v.  Des  Moines 
Water  Co.,  218  Fed.  939,  at  943,  As  yet  neither  the  Government  nor  any  of  the 
defendants  has  consented  in  court  to  this  modification,  and  as  a  matter  of  fact  two 
groups  of  defendants,  namely,  the  Morris  and  Cudahv  groups,  have  filed  or  made  in 
court  statement  expressly  objecting  to  any  such  modification.  It  seems,  therefore, 
that  to  permit  an  intervention  for  the  purpose  of  raising  the  questions  of  fact  as  to  the 
e<:onomic  propriety  of  this  decree,  looking  toward  a  modification  thereof,  would  he 
futile  as  the  door  to  any  such  a  modification  has  now  been  closed. 

The  remaining  question  is  as  to  the  court's  jurisdiction.  That  the  court  has  juris- 
diction of  suits  to  enjoin  violations  of  the  antitrust  laws  is  clear  and  is  not  questioned 
by  opposing  counsel.  Such  jurisdiction  arises  from  the  Sherman  law  and  the  Clayton 
Act,  Wgether  with  the  laws  giving  the  Supreme  Court  of  the  District  of  Columbia  the 
same  jurisdiction  as  the  distnct  courts  of  the  United  States  in  such  suits.  It  is  further 
submitted  that  the  original  bill  herein  allies  violations  of  the  antitrust  laws  and  upon 
such  allegations  being  made  the  jurisdiction  of  this  court  over  this  suit  attaches. 
(Thomas  v.  Board  of  iSrustees,  19511.  S,  207,  at  210,) 

Can  it  be  well  argued  that  the  subsequent  acta  in  this  case  remove  the  jurisdiction 
of  the  court  when  Qie  act  complained  of  was  an  assertion  in  the  stipulation  and  the 
decree  that  the  entry  of  this  decree  should  not  be  considered  as  an  admission  by  the 
defendants  or  an  adjudication  bythecourtofany  violation  of  law?  Ill  ere  la  no  finding 
that  there  was  no  violation  of  law,  and  consent  takes  the  pbce  of  evidence  upon  which 
to  base  a  decree,  and  does  away  with  the  necessity  of  findings  of  tact.  (Efamiska  v. 
Dol{^,  133  Fed.  158.) 
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It  Ehould  alao  be  borne  in  mind  that  this  clause  complained  of  and  criticized  u 
merely  a  ata^t^ment  of  the  proviaionB  of  section  5  of  the  Clayton  Act  witli  refenow   ' 
to  consent  decrees,  wbicb  eectloQ  eitpreealy  recognizee  that  coaeent  decrees  are  not 
adjiidicationa  of  the  existence  of  a  violation  of  law  and  recognizes  the  tnitb  ot  the 
Btatementa  inserted  in  this  decree  of  which  complaint  is  made. 

It  is  further  complained  that  the  court  exceeded  its  jurisdiction  w  authority  in 
rendering  tltis  particular  decree.  The  general  rule  that  the  relief  must  be  within 
the  pleadings  does  not  apply  with  full  force  to  consent  decrees.  Ordinwily,all  thatwill 
be  required  is  that  the  affreement  shall  come  within  the  eeneral  scope  of  uie  case  midc 
by  the  pleadings.  (Nashville  Railroad  Co.  r.  United  States,  113  U.  S.  261;  Padfic 
Railroad  Co.  v.  Ketchum,  101  U,  S.  2E9,  at  297.) 

Thus  it  may  be  asked  again.  Will  the  court  do  a  futile  thin^  and  permit  intervention 
to  raiae  these  questions  as  to  this  court's  jurisdiction  or  exercise  of  its  juriBdictionT 

In  argument  opposing  counsel  saw  fit  to  term  certain  acts«f  the  Attorney  Geneni 
and  of  the  Department  ot  Justice  as  an  ia\'it8tion  to  his  client  to  come  into  this  court 
by  intervention.  In  the  first  place,  no  such  action  by  the  Government  or  any  depart- 
ment or  officer  thereof  could  in  any  way  affect  or  change  its  right  to  intervene.  Eiihw 
it  has  such  a  right  or  it  has  not  such  a  right,  and  whether  it  has  it  is  a  question  of  lif 
which,  as  before  stated,  can  not  he  changed  or  affected  in  the  manner  suggested. 
Further  than  that  the  action  by  the  department,  as  stated  in  oral  argument,  was  simplv 
this.  The  situation  at  the  time  of  the  rendition  of  the  recommcndationa  of  the  intn- 
departmeatal  committee,  which  were  adopted  by  the  Attorney  General  was  that  ever 
thoi^h  this  is  a  consent  decree  and  had  all  the  parties  consented  to  a  modification  ori  < 
change,  the  court  had  then  indicated  in  its  memorandum  decision  that,  regard le:i^  ci 
what  the  parties  agreed  to  or  did,  the  court  was  going  to  permit  the  Wholesale  Groce(^1''> 
intervene  and  to  heat  them  upon  this  question  of  modification  and  determine  thai 
question  for  itself.  In  view  of  thatsituationwedonot  feel  that  it  would  haveboen  tbt 
proper  thing  for  the  Attorney  General  to  prejudge  the  case,  either  of  the  Califrruii 
tkxiperative  Canneries  or  the  Wholeeale  Grocers,  by  saying  they  should  have  r  modili- 
cation,  or.  on  the  other  hand,  they  should  not  have  a  modification;  that  if  the  question  i 
was  to  be  decided  by  the  court  it  should  be  decided  there  without  in  any  w»y  being  i 
decided  in  advance  thereof  by  the  Attorney  General.  I 


The  case  of  Gaines  r.  Clark,  275  Fed.  1017.  beii^  a  recent  decision  by  the  Court  of  I 
Appeals  of  the  District  of  Columbia,  is  cited.    That  this  case,  as  well  as  the  care  of  | 
IT.  S,  Truat  Co.  i:  Chicago  Terminal  Tr.  Co.,  188  Fed.  292,  also  cited,  correctly  fitatw  ' 
the  general  law  in  ordinary  cases  upon  intervention  is  not  questioned.     Both  of  these 
cases  have  been  referred  to  and  discussed  above,  so  a  repetition  here  is  unaecessrv. 

The  caae  of  United  States  v.  St.  Louis  Terminal  Association,  236  U.  S.  194,  is  al» 
cited.  This  case  should  be  considered  in  connection  with  the  case  immediatelT 
following,  namely,  Evans  A  Howard  Fire  Brick  Co.  v.  United  States,  236  U.  S.  210 
P*rom  an  examination  of  both  of  these  cases,  together  with  the  record  therein,  it 
appears  that  the  defendants  had  filed  a  motion  for  a  modification  after  a  Hnal  decree 
had  been  entered.  There  was  an  appeal.  After  such  appeal  liad  been  perfected  the 
petitioners  filed  a  motion  for  leave  to  intervene,  asking  the  same  modification  as  lb? 
defendants  had  asked.  The  lower  court  denied  the  intervention.  The  same  pra-  j 
posed  interveners  then  filed  a  motion  in  the  Supreme  Court  asking  leave  to  int«rvmt 
or  to  appear  as  amicus  curice.  I 

The  Supreme  Court  decided  that  upon  the  peculiar  and  special  interest  aUe^  in    ' 
such  petition  these  pieople  should  bo  heard  in  that  court  but  that  thev  were  properiv 
denied  intervention  in  the  lower  court.    A  distinction  will  be  noted  between  the 
interest  alleged  in  the  cass  cited  and  the  interest  in  the  case  at  bar;  atao  in  the  lark 
of  other  remedy  in  the  case  citsd  and  the  other  adequate  remedy  in  the  case  at  bar 
aa  well  as  the  fact  that  the  defendants  in  the  caae  cited  had  already  asked  for  the  mmf 
modification  as  that  asked  in  the  intervening  petition,  while  in  the  caae  at  bar  tbrr^   I 
ia  no  requeat  by  any  of  the  parties  for  a  modification.    With  these  distinctions  the  | 
case  cited  is  no  precedeni  for  intervention  here. 

In  the  caae  of^C.  I.  &  W.  R.  Co,  v.  Indianapolis  Rv.  Co,,  279  Fed,  358,  which  wv 
also  cited,  the  facts  are  ao  different  from  those  in  the  present  caae  that  it  can  oat  bt- 
considered  as  an  authority  here,  Inthecasocitad  there  was  no  question  as  to  whether 
the  intervener  had  any  contra'?!  rights.  Also  the  question  arose  over  the  construction 
and  carrying  out  of  a  decree,  and  not  upon  a  reqiicst  to  modify  or  sat  a^de  auch  decrre 
These  diBtini'tiona  ore  very  material  as  well  as  is  the  fai~t  the  case  at  bar  is  one  under 
the  antitrust  laws  and  not  between  private  interests  as  in  the  casa  cited.  When  the 
caae  cited  is  carefully  examined  it  will  be  found  not  to  sustain  the  contention  of  the  < 
California  Cooperative  Canneries. 

u,,-,.,.iL,V.iOU^H.'  I 
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The  next  case  cited  is  the  case  of  Weeks  v.  Henricks  (14  Appeala  D.  C,  46).  This 
caae  doM  not  euatain  the  contention  made  here.  h\A  merely  holda  that  a  private  per- 
son may  maintain  an  original  suit  to  enjoin  the  erection  at  a  building  in  violation  of 
law,  where  he  can  show  special  damage  to  himself  as  distinguished  from  the  injury  to 
the  puhlic  generally.     The  court,  at  p^e  59,  says; 

"wearetamiliai  with  the  doctrine  of  the  cases  cited  by  the  defendants  to  the  effect 
that  a  person  will  not  be  permitted  to  enjoin  the  erection  of  a  building  in  violation  of 
law  unless  be  can  show  some  special  damaee  peculiar  to  himself  as  distinguished  from 
the  general  [Jublic  *  *  •.  We  think  lie  admitted  averments  in  the  bill  are  aiJfS- 
cient  to  distinguish  plaintiS's  damages  from  that  which  would  be  siistained  by  the 
general  public." 

This  sustains  the  contention  of  the  Government  more  than  that  of  the  California 
Cooperative  Canneries. 

The  case  of  Palmer  v.  Flemii^  (1  Appeals  D.  C.  528),  cited  by  opposiog  counsel, 
holds  that  consent  of  the  parties  can  not  give  a  court  of  equity  Jurisdiction  of  a  case 
properly  triable  at  law.    The  court,  at  page  533,  says; 

''Consent  can  not  give  jiirisdictidn  and  the  allegation  of  fraud  and  collosion  inTthe 
bill  unsustained  by  proof  can  not  give  jurisdiAion. ' ' 

This  decision  is  not  applicable,  as  there  is  no  contention  but  that  this  court  has  juiie- 
diction  generally  of  suits  to  enjoin  violations  of  the  antitrust  laws  and,  as  rfiown 
above,  consent  takee  the  place  of  proof.  tHamiska  v.  Dolphe,  supra.)  Also  it  must 
be  remembered  that  there  is  no  contention  but  that  the  original  petition  stated  a 
cause  of  action  in  equity  based  upon  the  antitrust  laws. 

We  can  see  no  possible  analogy  between  the  case  of  United  States  v.  Walker  (109 
U.  S.  258),  which  is  cit«d  by  opposing  counsel,  and  the  case  at  bar  and  do  not  see  how 
it  can  be  considered  as  a  precedent  in  any  Questions  now  being  considered  by  this 
court.    Therefore,  we  shall  not  discuss  it  further. 

The  cases  In  re  Columbia  Real  Estate  C-o.  (101  Fed.  B65,  at  970\  and  Wetmore  v. 
Rymer  (16S  U.  B.  li.5,  at  120),  hold  that,  regardless  of  how  the  question  is  presented, 
when  the  lack  of  jurisdiction  is  called  to  the  attention  of  the  court  it  is  the  duty  of 
the  court  to  at  once  consider  and  decide  such  question.  Wo  do  not  contend  but  that 
this  rule  laid  down  in  these  cases  cited  by  opposing  counsel  is  the  law,  but  the  Govern- 
ment contends  that  no  such  question  of  jurisdiction  eusts  here.  If  there  is  any  such 
question,  of  course  it  should  at  once  be  decided  and  disponed  of  by  the  court,  as  a 
prompt  and  proper  decision  of  the  feme  will  be  best  for  the  court,  the  Government, 
the  meat  packers  and  everyone  else  concerned.  Thecaseof  Metcalf  u.  City  of  Water- 
town  (128  ti.  S.  587),  citea  by  opposing  counsel,  merely  announcee  the  same  rule  a« 
the  cases  last  above  discussed.    Therefore,  further  comment  upon  that  case  would 


Thecaseof  Hartog  V.  Memory  (IIG  U.  S.  588),  is  also  cited.  In  that  case  the  court 
says  that  if  the  court  is  led  to  suspect  that  its  jurisdiction  has  been  imposed  upon 
by  collusion  of  the  partiee,  or  in  any  other  way,  it  may  of  its  own  motion  cause  the 
necessary  inquiry  to  be  made  and  act  for  its  own  protection  against  fraud  and  im- 
pKsition.  No  chaise  of  fraud  or  imposition  is  made  in  the  case  at  bar,  and  even  in 
the  case  cited  the  defendant  himself  raised  the  question  of  the  court's  jurisdiction, 
but  the  Supreme  Court  over  ruled  the  same  because  it  was  raised  too  late  and  in  an 
improper  manner.     Therefore,  this  caae  is  not  applicable. 

Opposing  counsel  also  cites  the  case  of  Kreider  v.  Cole  (149  Fed.  647).  The  facts 
in  that  case  are  so  different  from  the  caae  at  bar  as  to  make  it  clearly  distinguishable. 

There  an  effort  was  made  by  arrangement  between  the  parties  to  give  the  Federal 
court  jurisdiction  because  of  diversity  of  cltisenship  of  a  suit  of  which  it  would  not 
otherwise  have  jurisdiction.  The  court  permittea  this  question  to  be  raised  and 
decided  against  Its  own  jurisdiction  in  order  to  protect  itself  from  being  imposed 
upon  in  such  a  manner  contrary  to  the  provisions  of  the  statute.  It  should  also  be 
noted  that  the  interest  of  the  persons  who  suf^ested  this  queetion  of  jurisdiction 
to  the  court  considerably  differs  from  that  of  the  California  Cooperative  Canneries 
in  this  case.  In  the  case  cited  those  raising  the  queetion  were  creditors  and  bond- 
holders of  the  corporation  for  which  a  receiver  had  been  appointed  in  the  very  case 
in  which  the  jurisdictional  question  was  raised,  and  it  should  also  be  borne  in  mind 
that  the  Government  contends  that  no  question  of  jurisdiction  is  raised  in  the  case 

Respectfully  submitted. 

Peyton  GonnoN, 

United  SUttit  Altomeg. 
Herman  J.  Gai-lowat, 
Special  Ai»iitatU  to  the  Attorney  Gmeral. 
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BSIBF  ON  BEHALF  OF  NATIONAL  WHOLESALE  OBOCERS'  ASBO- 
CIATION  OF  THE  UNITED  STATES  IN  OPPOSITION  TO  INTEHVEN- 
TION  OF  CALIFOBNIA  OOOPEBATIVE  CANNEBIBS. 

In  Uie  SupTeme  Court  of  the  Diatrirt  of  Columliia.     United  Statca  of  America  t. 

Swift  4  Co.,  et  al.     In  equity,  No.  37623. 

This  memorandum  ia  eubmitted  on  behalf  of  the  National  Wholesale  Grocen' 
Aesociation  of  the  United  States,  in  opposition  to  (he  petition  of  California  CoopMStive 
Canneries  praying  that  it  be  allowed  to  intervene  for  the  purpose  of  movinfc  to  vsratr 
or  mo'dif  y  the  decree  of  this  court  entered  herein  on  February  27, 1S2<I,  on  applicatioD 
of  the  UnHed  States  of  America  and  on  consent  of  the  defendant  "packere. 

The  ssociation  obtains  a  status  in  this  proceedinf;  not  by  virtue  of  heiag  an  caijripaf 
party,  but  only  by  virtue  of  an  order  entered  herein  on  November  5, 1921,  pennittine 
intervention  "for  the  limited  purpose  of  being  heard  in  opposition  to  any  proposed 
chaniW  in  the  decree,  which  would  deprive  the  said  aanot^iation  of  the  protection  now 
secured  by  the  decree." 

The  reason  for  the  application  of  the  association  to  intervene  was  a  report  which  had 
become  current  Ln  Aut^ust  and  Beptember.  in21,  to  the  effect  that  the  defendimt 
packers  were  prepared  to  consent  to  a  modification  of  the  decree,  with  the  approval 
of  the  United  States  Government,  to  conform  with  the  demand  of  one,  Vernon  Camp- 
boll,  president  of  the  California  Cooperative  Canneries,  the  petitioner  herein. 

That  this  report  was  correct  and  juily  justified  by  the  facts,  appeara  from  the  tes- 
timony of  Mr.  Campbell  before  the  intemepartmental  committee  and  Etatements  d 
-■--  - '-■'■  -    -'  "-      "---ral  '.b(-^--    •--' ■- '—--      '  -'-■ 


Senate  Committee  on  Agriculture,  pp.  922,  023,  924)  to  tlie  effect  that  Ur.  Campbell, 
together  with  his  former  attorney,  Congresaman  Free,  oi  Califoniia,  an  attorney  for 
Armour  A  Co.,  and  a  represeoUtive  of  the  Attorney  General's  office,  ir  "' 


the  representative  of  the  Attorney  General  (hearings  t>e[ore  subcommittee  oi  the 
"       ■    "  Agricul"  """   """   """  '    ''       "     -  -1 --  «■     ^         ■    i. 

ler  attc 

of  1921  appewed  before  Mr.  Justice  Stafford  of  the  Supreme  Court  of  the  District 
Columbia,  at  his  summer  home  in  Vermont,  for  the  purpose  of  asking  hun  to  conndet 
the  moditication  of  the  decree  herein. 

The  application  of  the  petitioner  is  to  intervene,  as  a  preliminary  to  ■  smTeedins 
application  to  vacate  the  decree  entirely  or  modify  it  in  the  porticulois  set  iorth  is 

If  the  application  tor  intervention  be  granted,  it  therefwe  follows  that  this  court 
will  be  obliged  to  enter  upon  a  long  and  extensive  trial  of  the  facts,  which  aie  neces- 
sarily involved  in  determining  the  question  as  to  whether  the  decree,  as  entered  hj 
the  court,  upon  the  consent  of  the  Government  and  the  packer?,  was  in  fact  juetifieij 
by  violations  of  the  law  by  the  packers,  and  whether  the  terms  of  said  decree  veif 
broader  than  they  should  be,  in  order  to  properly  enforce  as  wjainst  the  packers,  the 
provisions  of  the  antitrust  laws  of  the  United  States,  in  the  protection  of  the  public 

A  trial  of  these  iasuefi,  at  a  time  more  than  two  years  after  the  entry  of  the  detiee 
and  more  than  three  or  four  years  after  much  of  the  evidence  was  gathered  throush 
the  iustrumcntalitiea  of  the  Federal  Trade  Commission  and  investieatioDa  conducted 
by  or  under  the  authority  of  the  Attorney  General,  is  not  an  easy  or  short  taak,  and  this 
court  must  be  prepared,  if  intervention  is  allowed,  to  give  the  Government  a  full 
opportunity,  by  proper  heariiiKS,  to  prove  that  the  decree,  consented  to  by  the  defend- 
ants, was  justiRed,  under  all  the  facts  then  existing  and  that  those  facts  brought  ibf 
defendants  within  the  prohibitions  of  the  various  antitrust  laws. 

The  court  in  entering  upon  consideration  of  this  motion,  should  also  have  brou^l 
to  its  attention  the  fact  that  a  hearing  has  recently  been  had  before  a  committee 
appointed  by  the  Attorney  General  Known  as  the  interdepartmental  committee, 
tor  the  purpose  of  passing  upon  the  Very  contentions  now  (H'eaented  to  thia  court 
by  the  petitioner,  California  Cooperative  Canneries,  and  that  the  hearings  before  aid 


continuously  for  a  period  of  more  than  three  weeks,  that 
is,  from  November  28  to  and  including  December  15,  with  subsequent  opportunity  for 
argument  and  submission  of  briefs  before  said  committee,  by  all  parties  who  demiyd 
to  Ire  heajd. 

The  said  hearings  were  attended  by  the  petitioner,  repreaented  by  its  president. 
Mr.  Vernon  Campbell,  as  the  chief  proponent  of  vacating  and  modifying  the  couseni 
decree  and  by  ropreeentatives  of  a  number  of  trades  tbrou|i:hout  the  United  Statn 
affected  by  the  terms  of  the  said  decree  and  numerous  oUier  ntizens  who  were  oppoMil 
to  modification. 
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The  record  of  these  proceedinga  called  for  by  the  Committee  on  Agriculture  uid 
Forestry  of  the  United  States  Senate,  under  a  reaolution  of  the  Senate,  ia  now  in 
printed  form,  and  appeara  as  a  document  entitled: 

"Packera'  consent  decree.  Hearinga  before  a  subcommittee  of  the  Committee  on 
Agriculture  and  Forestry,  United  States  Senate,  Sisty-seventh  Congresa,  second  ses- 
eion.  PuTBuant  to  Senate  reaolution  211  to  investi^te  matterB  concerning  the  consent 
decree  entered  in  the  Supreme  Court  of  the  District  of  Columbia  in  the  caae  of  the 
United  States  of  America,  plaintiff,  r.  Swift  &  Co.  et  al.,  detendanta.  March  23  and 
A^121.1922." 

This  document  contains  all  of  the  l^atimony,  exhibits,  arguments,  and  hriefa  of 
counsel  and  covers  1,035  pages  of  printed  raatl«r.  We  respectfully  submit  that  this 
court  should  examine  the  record  of  these  hearings  in  passing  upon  this  application 
for  intervention  and  we  beg  leave  to  refer  to  the  same  and  will  submit  a  copy  on  the 
argument. 

This  testimony  discloeea  no  fraud  or  mistake  of  fact  in  connection  with  the  entry  of 
thia  decree;  that  the  decree,  in  all  of  its  terms,  was  consented  to  by  all  of  the  defendant 
nackera,  and  that  they  have  in  lar^e  measure  complied  with  the  terma  of  said  decree. 
Ihe  testimony  also  ehowa  that  the  public,  at  the  time  of  tie  entry  of  the  decree.  In 
February.  1920,  regarded  the  same  as  the  only  real  effective  and  practical  accompliah- 
ment  obtained  by  the  United  States  Government  in  its  various  efforts  to  enforce  the 
antitrust  laws  of  the  United  States  against  the  growing  monopoly  of  the  packers, 
■which  efforts  have  extended  over  a  period  of  more  than  M  vears. 

We  also  request  that  the  court  examine  the  following  public  documents  which  were 
before  the  Attorney  General  at  the  time  of  the  bringing  of  this  action: 

Report  of  the  Federal  Trade  Cflmmiseion  to  the  Preaident  of  the  United  States,  dated 
July  3,  1918,  covering  the  meat-packing  industry. 

Hearings  before  House  Committee  on  Interstate  and  Foreign  Commerce  on  H.  R. 
13324,  a  bill  to  regulate  the  packers,  held  in  December,  1B18. 

Hearinga  before  Senate  Committee  on  Agriculture  on  Senate  bill  5305,  designed  to 
r^ulate  the  production,  sale,  and  distribution  of  live  stock,  held  January.  1919. 

In  considering  the  application  of  the  California  Cooperative  Canneries  to  intervene 
for  the  purpose  of  vacating  this  decree,  the  court  ia  also  asked  to  give  due  weight  to 
the  following  facts  in  the  history  of  the  efforts  of  the  United  States  Government  to 
curb  the  attempts  of  the  Big  Five  packers  to  create  a  monopoly  in  violation  of  the 
laws  of  the  United  States  and  the  interests  of  the  public: 

1.  ThepaBsageof  the  original  antitrust  act  of  July  2, 1890,  known  as  the  "  Sherman 
Antitrust  Act,  closely  followed  the  investigation  of  the  packers'  monopoly  by 
Congress  in  1890,  by  the  Vest  committee,  which  made  its  report  May  1,  1890, 

2.  In  1903  the  United  States  courts  issued  an  injunction  in  an  action  of  the  United 
States  ag^nst  Swift  &  Co,  and  the  other  large  meat  packers,  resti^ing  them  from 
engaging  in  combination  and  conspiracy  in  restraint  of  trade.  This  injunction, 
Buatained  by  the  United  States  Supreme  Cou-t,  in  Swift  v.  United  States,  196  U.  S. 
375,  ia  still  in  force  and  effect.  In  the  same  year  the  National  Packing  Co.,  whose 
Btock  was  owned  and  controlled  by  the  Big  Five  packers,  was  ozonized. 

3.  In  1905,  in  a  further  action  by  the  United  States,  indictments  were  returned 
by  a  United  States  ^rand  jury  against  Armour  &  Co.  and  certain  other  large  packers, 
the  indictments  against  the  individual  defendanta  being  later  dismissed  on  the  plea 
of  immunity,  by  reason  of  said  individuals  having  given  testimony  i^ainst  themsdves 
under  authority  of  existing  law. 

4.  In  1912  tlie  National  Packing  Co.,  followii^prosecution  by  the  Government,  was 
dissolved  by  the  consent  of  the  packers. 

5.  As  found  by  the  Federal  Trade  Commiasion's  report,  it  was  not  until  the  war 
period,  1914  to  1917,  that  the  packers  b^^  to  extend  their  operations  into  foods 
other  than  meals  known  as  "unrelated  lines,  "at  first  largely  as  a  speculative  matter, 
then  lat«r  developing  into  larger  operations  so  as  to  control  the  substitutes  which  the 
people  might  seek  when  meat  prices  became  too  high. 

6.  In  1317  the  President  of  the  United  Stales,  acting  in  pursuance  of  a  public  demand 
and  having  before  hi'"  reaolurions  previously  introduced  in  Congress,  directed  the 
Federal  Trade  Commission  to  make  a  full  inveetigalion  and  report  r^arding  the 
packing  industry  and  the  activities  of  the  Big  Five  packers. 

7.  On  July  3,  1913,  the  Federal  Trade  Commiasion  made  its  summary  report  to-the 
President  of  the  United  States,  condemning  the  operations  of  Uie  packers  and  setting 
forth  innumerable  facta  indicadng  that  their  activities  were  in  violation  of  the  anti- 
'ruet  laws  of  the  United  States. 

8-  In  July,  1919,  the  National  Wholesale  Groceis'  Association  began  a  proceeding 
:>efore  the  Inlenlate  Commerce  Commission,  allying  that  the  packers  in  the  extension 
if  their  busineee  into  unrelated  food  lines  were  utilizing  their  refrigerator  cars  for  tlie 
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tmnsportation  of  toad  products  not  re(^uiring  refri^ration  and  thereby  obUinel 

expedited  service  together  with  preferential  rat«e,  which  was  discrimiDatoty  and  w" 
Btituted  unfair  competition  with  all  other  merchants  in  the  United  Statee  who  ir«i 
engaged  in  the  manufacture,  sale,  and  distribution  of  food  products.  The  packen 
inter\-ened  in  said  proceeding.  i 

9.  In  September,  1019,  the  United  Statee  Government  began  proceedings  against 
the  packers  before  a  Federal  grand  jury  in  Chicago,  which  was  later  followed  by  i 
procoeding  before  a  grand  jury  in  New  York. 

10.  In  December,  191B,  committees  of  both  House  and  Senate  began  investigatioie 
on  bills  deaigned  to  bring  the  packing  industry  under  definite  re^iatioc. 

11.  In  December,  1919,  the  packers  voluntarily  appeared  before  the  Attorney  Ci«> 
eral  and  agreed  to  discontinue  the  practices  which  the  Attorney  General,  on  beh»li 
of  the  United  States,  complained  of,  and  the  packers  entered  into  the  memoiRndum  c? 
Bti])ulation,  the  terms  of  which  were  later  embodied  in  the  decree  entered  in  the 
action  of  this  proceeding,  on  the  27th  day  of  February,  1930,  which  decree  the  pea- 
tdoner  herein  la  seeking  to  set  aside.  i 

12.  Shortly  following  the  entry  of  the  decree,  counsel  tor  the  packers,  irtio  had  ti  j 
that  time  intervened  in  the  proceeding  before  the  Interstate  Commerce  ConomLisioi!,  , 
called  the  attention  of  that  commission  to  the  fact  that  the  packers  had  entered  inin  i 
the  consent  decree,  which  covered  many  of  the  matters  at  issue  before  the  comiru=8ion.  I 
therebv  seeking  to  dispose  of  that  proceeding  by  reason  of  the  said  roneent  decree,      i 

13.  On  August  15,  1921,  the  packers  and  stockyards  act  passed  by  Congress,  becamf 
a  law,  and  the  activities  of  the  packers,  so  far  as  their  general  business  in  meat"  an:  | 
meat-food  products  are  concerned,  came  under  the  regulation  of  the  Department  cm 
Agriculture.  I 

14.  Prior  to  the  passage  of  said  packers  and  stockyards  act,  the  packers  called  to  tiw  | 
attention  of  the  committees  of  Congress  the  fact  that  thev  had  entered  into  the  cni-  i 
sent  decree,  and  the  existence  of  said  decree  was  accepted  by  committees  of  Consrea 
as  a  reason  for  omission  from  the  said  packers  and  stockyards  act  of  various  proiisiona  ' 
already  contained  in  said  decree  consented  to  by  the  packers.  , 

15.  In  November,  1921,  certain  stockyard  commission  merchants,  located  in  the 
Union  Stock  Yards  at  Chicago,  began  two  proceeding  to  set  aside  the  said  pai'te^ 
and  stockyards  act,  on  the  ground  diat  it  was  unconsritutional.  In  one  of  the^  pTi>- 
ceediogs  the  leading  counsel  for  Armour  &  Co.  represented  the  plaintiffs  and  mad' 
argument  before  the  lower  court  and  also  in  the  Supreme  Court  of  the  United  Stale". 
The  Supreme  Court  of  the  United  Slates,  in  Hay,  1922,  held  that  mid  act  was  coe- 
Btitutional,  thus  finally  disposing  of  an  attempt  by  the  packers  to  defeat  regulatioe  li}  ; 
Congress. 

16.  Since  May,  1920,  according  to  the  statement  of  its  vice-president  and  gen^nl 
manager,  the  (Mifomia  Cooperative  Canneries,  upon  whoee  property  Armour  &  ''•■ 
holds  a  mortgage,  have  been  atl^npting  to  set  aside  the  consent  decree.  After  faili^^ 
to  procure  the  consent  of  the  Attorney  General  to  that  effect,  this  company  now  appti'- 
to  this  court  to  intervene  for  that  express  purpose.  It  is  to  be  hoped  that  this  coQ.t 
will,  following  the  United  States  Supreme  Court,  finally  dispose  of  this  attempt  -i 
certain  packers  to  nullify  the  action  of  the  court  taken  with  ttieir  express  consent  i : 
the  purpose  of  enforcing  the  antitrust  laws.  i 

EVENTS   PBBCEDINO   ENTRY   OF  THE    DECREE. 

Ever  since  the  enactment  of  the  Sherman  Act  in  1390  it  has  been  repeatedly  s]le««d 
that  the  large  meat  packers  have  been  engaged,  in  combinations  and  conspii>cie>>  it- 
restraint  of  trade  and  in  furtherance  of  the  establishment  of  monopolies  in  vintatii>:. 
of  the  Sherman  Act.  Repeated  investigations  have  been  made  by  State  and  Fedt^x' 
governmental  authorities. 

The  first  public  investigation  of  this  cbaracter  was  made  by  the  Vest  Committee  U 
the  United  SUtes  Senate  m  1SS8-1S90,  and  this  committee  reported  Uay  1,  Ig90,  thu 
the  large  meat  packers  were  combining  in  restraint  of  trade.  Repeated  in VBetigatir.a! 
have  been  made  since  then  by  congressional  committeee  and  statutes  hkve  bre~ 
enacted  largely  due  to  the  belief  that  the  flagrant  and  persistent  misconduct  of  tlte 
meat  packers  made  such  legislation  necessary  to  protect  the  public.  Such  belief  vi: 
laig^l^  responsible  for  the  passage  of  lie  original  antitrust  act,  known  as  the  Shenni; 
Act,  in  1890;  the  act  of  June  30,  1906,  known  as  the  meat-inspection  law,  the  act  '4 
October  15, 1914,  known  as  the  Clayton  Act,  and  the  act  of  August  J5, 1921,  known  ir 
the  packers  and  stockyards  act.  The  first,  second,  and  last  laws,  of  course,  we^ 
aimed  specifically  at  the  meat  packers. 

In  the  veiy  recent  case  of  Stafiord  v.  Wallace,  decided  by  the  United  States  SnpreiE^ 
Court  Hay  1,  1922,  and  not  yet  reported,  the  court  upheld  the  consdttitionality  <i 
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tiie  packers  and  stockyudB  act  and  reviewed  briefly  tbe  rituatioa  which  led  up  to 
the  enu^tment  oE  that  law.  Chief  Justice  Taft  in  writing  the  opinion  of  Uie  court 
in  fiaminp;  the  facts  of  the  case  referred  as  followa  to  the  events  which  preceded  the 
enactment  of  the  statute: 

"The  cbainnan  of  the  Committee  on  A^culture,  in  reporting  to  the  House  of  Repre- 
aentativeB  the  bill  which  became  the  act  here  in  question  (May  18, 1921,  Q7th  ConfireeB, 
let  seaaion,  Report  No.  77,  to  accompany  H.  R.  6320),  referred  to  the  teatimoay  printed 
in  the  House  committee  hearing  of  the  Sixty-sixth  Cougreea,  second  eeesion,  Com- 
mittee on  Apiculture,  volumes  220-2  and  230-3,  aa  fumiahing  the  contemporaneous 
history  and  information  of  the  evils  to  be  remedied  upon  whidi  the  bill  was  framed. 

"It  appeared  from  the  data  before  the  committoe  tliat  for  more  Uian  two  decades, 
it  had  been  charged  that  the  five  great  packing  establiahmenta  of  Swift,  Armour, 
Cudahy,  Wilson,  and  Morris,  called  the  'Big  Five,'  were  engaged  in  a  conspiracy 
in  violation  of  the  antitrust  law.  to  control  me  business  of  the  purchase  of  the  live 
stock,  their  preparation  for  use  in  meat  products,  and  the  distribution  and  sale  thereof 
in  this  country  and  abroad.  In  1903,  a  bill  in  e<quity  was  filed  by  the  Unitcnl  States 
to  enjoin  further  conduct  of  this  alleged  conspiracy,  as  a  violation  of  the  antitrust 
law,  and  an  injunction  issued.  United  States- ti.  'Swift,  122  Fed.  Rep.  629.  The 
case  was  taken  on  appeal  to  this  court,  which  sustained  the  injunction.  Swift  v. 
United  States,  196  U.  S.  375.  In  1912,  theee  same  defendants  or  their  euccesaore  in 
businees,  were  indicted  and  tried  for  such  %'iolation  of  the  antitrust  law,  and  acquitted. 

(See  House  committee  hearingH  before  Committee  on  Agriculture,  1920,  vol.  220-2. 
Subject,  meat  packer  legislation,  718.)  It  further  appeared  that  on  February  7, 
1917,  Ifae  President  directed  the  Federal  Trade  Comjnission  to  investi^te  and  report 
the  facts  relating  to  this  industry  and  kindred  subjects.  The  commission  reported 
that  'the  Big  Five'  packing  firms  had  complete  control  of  the  trade  fiwn  the  producer 
to  the  consumer,  had  eliminated  competition  and  that  one  of  the  eeaential  means 
by. which  this  was  made  possible  was  their  ownership  of  a  controlling  part  of  the  stock 
in  the  stockyards  companies  of  the  country.  The  commisBion  stated  its  conclusions 
Bs  follows: 

"  'The  big  packers'  control  of  these  markets  is  much  greater  than  these  statistica 
indicate.  In  the  first  place,  they  are  the  largest  and  in  some  casee  practically  the 
only  buyeni  at  these  various  markets  and  as  such,  hold  a  whip  hand  over  the  com- 
mission men  who  act  aa  the  intermediaries  iu  the  sale  of  live  stock. 

"  'The  packers'  power  is  increased  hv  the  fact  that  thev  control  ail  the  facilitiefl 
through  which  live  stock  is  setd  to  themselves.  Control  of  stockyards  comprehends 
control  of  live  stock  exchange  buildings  where  commission  men  have  their  offices; 
control  of  assignment  of  pens  to  commission  men;  control  of  banks  and  cattle  loan 
companies;  control  of  terminal  and  switching  facilities;  control  of  yardage  services 
and  charges;  control  of  weighing  facilities;  control  of  the  disposition  of  dead  animals 
and  other  profitable  >[4rd  monopolies;  and  in  most  oases  control  of  all  packii^  house 
and  other  business  sites.  Packer-owned  Btockyards  give  these  interests  access  to 
records  containing  confidential  shipping  information,  which  is  used  to  the  disad- 
vantage of  shippers  who  have  attempted  to  forward  their  live  stock  to  a  second  market. ' 
Summary  of  report  of  the  Federal  Tmde  Commiseion  on  meat  packing  industry, 
July  3,  1918," 

Thequotationby  Chief  Justice  Taft  from  the  report  oE  the  Federal  Trade  Commission 
relates,  of  coiuse,  more  particularly  to  the  meat  packers'  monopoly  over  meats  and 
meat-food  products  which  it  was  sought  to  regulate  and  control  by  the  statute  involved. 

The  report  of  the  Federal  Trade  Commission,  July  3,  191S,  also  showed  that  the  meat 
packers,  who  origin^y  handled  only  meat  and  meat  food  products,  were  seekiiu; 
to  monopolize  and  control  the  production  and  distribution  of  other  lines  of  food  prod- 
ucto  not  at  all  related  to  the  meat  industry.  The  following  brief  extracts  from  the 
summary  report  of  the  Federal  IVade  Commision  referring  to  the  unrelated  lines 
shows  the  condition  which  was  found  to  exist  as  a  result  ol  the  inveetigation  and  the 
facts  subetantiating  these  conclusions  will  be  found  in  the  report  of  the  commission: 

"Five  corporations— Armour  A  Co.,  Swift  it  Co.,  Morris  &  Co.,  Wilson  &  Co-  (Inc.), 
and  theCuiuhy  PackingCo,— hereafter  referred  to  as  the  'Big  Five 'or  "The  Packer^' 
together  with  their  subaidiariee  and  affiliated  companies,  not  only  have  a  monopolistic 
control  over  the  American  meat  industry,  but  have  secured  control,  BimiKr  in  pur- 
poee  if  not  yet  in  extent,  over  the  principal  subetLtutee  for  meat,  such  as  ^ga,  cheese, 
and  vegetable  oil  products,  and  are  rapidly  extending  their  power  to  cover  fish  and 
nearly  every  kind  of  foodstuff,"     (Summary  report,  p^e  9.) 

""Ab  businees  of  the  packing  companies  originally  was  lintited  to  the  slaughter  of 
live  stock  and  the  distribution  of  meat  and  animal  products  and  by-products.  Now, 
however,  they  are  rapidly  extending  their  control  over  all  nossible  eubstitutee  for 
meat— fish,  poult^,  ^gs,  milk,  butter,  cheese,  and  all  kinds  oiv^etable  oil  products, 
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and  have  secured  etrat^c  pointa  of  collection,  preparatitm  and  distribution  of  ilien 
products.    (Sumniary  report,  p.  13.) 

"The  purpose  ol  mis  combination,  which  for  more  than  a  generation  has  defitd 
the  law  and  escaped  adequate  punishments,  are  sufhciently  clear  from  the  hiator/d 
the  conspiracy  and  from  the  numerous  documents  already  presented,  namely: 

"To  monopolize  and  divide  among  the  several  intereete  the  distribution  of  the  iced 
supply  not  only  of  the  United  Stat«e  but  of  all  countries  which  produce  a  food  suiptna. 
and,  as  a  result  of  this  monopoliatic  poeition 

"To  extort  ercessive  profite  from  the  people  not  only  of  the  United  States  bat<rii 
la^  part  of  the  world.       (Summary  report,  p.  40.) 

The  Federal  Trade  Commieeion  reported  that  in  its  opinion  the  defendant  meii 
pacVers  were  guilty  of  violations  of  the  Sherman  Act  and  Clayton  Act  and  the  evi- 
dence which  the^  had  collected  was  turned  over  to  the  Department  of  Justice  tcr 
auch  action  as  might  be  proper. 

The  Attorney  General  thereupon  commenced  an  independent  investigation  (rf  tbt 
rectnds  transmitted  to  the  Department  of  Justice  and  of  the  many  facts  which  bad 
been  developed  by  the  department's  Bureau  of  Investigation.  As  a  result,  the  Altir- 
ney  General  was  satisfied  tnat  the  meat  packers  had  violated  the  law,  and  in  S^tembei. 
1919,  commenced  grand  jury  proceedings  in  Chicago  and  the  following  month  in  Ns" 
York,  with  a  view  to  determining  whether  to  proceed  by  indictment  or  by  action 

The  petitioner  herein  attempts  to  create  an  impression  that  the  Department  d 
Justice  did  not  porneas  evidence  showing  violations  of  law  by  the  defendants  but 
insisted  on  a  decree  which  there  was  no  evidence  to  sustain.  We  call  att«ntioii  to 
the  Attorney  General's  testimony  before  the  congreaaional  committees  on  this  subject 

Before  the  Senate  Committee  on  Agriculture  and  Forestry: 

"  I  think  they  had  violated  the  Sherman  antitrust  law;  that  is  both  a  criminal  and  a 
dvi]  statute,  Senator."     (Hearing  on  S.  2109  and  S.  2202,  pt.  4,  p.  47.) 

And  before  the  House  committee: 

"Mr.  VoiQT.  General,  you  said  that  your  special  aseiBtants,  Morrison.  Pagan,  aod 
Kresel,  acting  independently,  had  arrived  at  the  same  conclusion  primarily  on  tht 
evidence  which  was  submitted.  Are  you  at  liberty  to  state  whether  these  gentlemes 
recommended  a  criminal  prosecution  against  the  packers? 

"Attorney  General  Palmer.  They  recommended  that  action  be  taken  under  the 
Sherman  antitrust  law  twainst  the  packers,  leaving  it  to  the  Attorney  GsDeral  to 
decide  whether  it  should  be  on  the  criminal  or  on  the  equity  side  of  the  court.  Hiey 
may  possibly  have  advised  criminal  proceedings."  (Hearing  on  meat  patjcer  legis- 
latiou,  pt.  31,  pp.  2327-2328.) 

ENTRY  OP   DECRBE. 

While  hearings  were  being  held  by  these  grand  iuries,  emtasariesof  themeatpscken 
came  to  Washington  to  see  the  Attorney  General  and  solicited  the  settlement  <A  the 
impending  proceedings  by  means  of  a  consent  decree  in  equity.  (Hearings  before 
House  Committee  on  Agriculture,  pt.  31,  pp.  2311-2312;  bearings  before  Senate  com- 
mittee, pt.  4,  p.  37.) 

In  December.  1919,  a  memorandum  was  thereupon  drawn  up  and  signed  by  the 
attorneys' for  the  defendanta  wherein  it  was  agreed  that  an  action  in  equity  would  be 
brought  by  the  Government  and  that  in  such  action  a  decree  would  be  ent«Ted  cra- 
taining  the  provisions  which  are  found  in  the  decree  in  this  proceeding.  A  copjr  of 
that  memorandum  appeatB  in  paragraph  8  of  the  petition  of  the  Calitomia  Cooperaiiv-e 
Canneries. 

A  complaint  thereafter  was  prepared  bv  the  Attorney  General  along  the  line*  tet 
forth  in  the  memotandum  and  this  complaint,  together  with  answers  prepare  and 
executed  by  or  on  behalf  of  the  defendants,  were  filed  with  this  court,  and  with  tlie 
written  consents  of  the  defendants  the  decree  was  entered  herein  on  February  27,  IKO. 

The  decree  generally  enjoined  the  defendants  from  entering  into  any  contract,  coio- 
bination,  or  conspiracy  in  restraint  of  trade,  and  from  jointly  or  severally  monopcdii- 
ing  or  attempting  to  monopolize  trade  or  commerce.  These  were  about  the  same  pio- 
hibitions  as  were  imposed  iipon  the  defendants  by  the  decree  in  the  case  of  I'mitd 
States  V.  Swift,  which  was  affirmed  by  the  Supreme  Court  of  the  United  Slates  in  190d 
(196  U.  S.  375). 

It  further  specifically  provided  as  follows: 

1.  The  defendants  were  prohibited  from  owning  any  interest  in  any  public  stork- 
yard  company  or  stockyard  termini  or  in  any  stockyard  .market  newspaper  or  jonrittl. 

2.  The  defendants  were  prohibited  from  permitting  any  other  person,  firm,  or  co<- 
poratton  to  use  their  distributive  syatem,  except  that  they  were  permitted  to  tean 
their  refrigerator  cats  to  common  earners  tor  public  use. 
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3.  Tlie  defendants  were  prohibited  from  engaging  in  any  way  in  the  manulacturing, 
selling,  and  diBtributing,  except  as  common  camera,  of  a  large  nuin})er  of  specified  fowl 
products  commonlv  known  bh  "  unrelated  lines  "  and  being  the  claaa  of  food  products 
generallv  handled  by  whol^ale  and  retail  grocers;  and  the  individual  defendants  were 
enjoined  from  owning  voting  stock  in  excess  of  50  per  cent  in  any  corporation,  except 
common  carriers  handling  a  certain  limited  number  of  such  unrelated  lines,  there 
being  no  ILmil  as  to  the  stock  ownership  of  the  individual  defendants  in  corporations 
doing  buflineHB  in  the  other  unrelated  lines. 

4.  The  defendants  were  prohibited  from  owning,  operating,  or  conducting  retail 
meat  markets.  ■ 

5.  The  defendants  were  enjoined  from  owning  any  capital  stock  in  public  cold- 
storage  .warehouses. 

6.  The  defendants  were  prohibited  from  handlii^  fresh  milk  or  cream,  except  as 
common  carriers,  and  except  aa  same  was  used  in  the  manufacture  of  products  triiich 
they  were  permitted  to  sell. 

The  decree  directed  the  defendants  to  file  within  SO  days  plans  for  divesting  them- 
selves of  the  stockyards,  stockyard  market  newspapers,  and  to  dispose  of  such  intATasls 
and  also  their  ownership  in  public  cold-storage  warehouses  and  retail  meat  markets 
within  nine  months,  ana  to  discontinue  the  handling  of  uiu'elated  products  within  two 
yearo.  Ail  such  sales,  transfers,  aud  other  disposition  made  of  defendants'  interest 
were  to  be  submitted  to  the  court  for  approval. 

ACCEPTANCE   OF  THE   DECREE    AS   AN   ESTABUSHBD   FAtTT. 

Although  it  is  generally  charged  in  the  intervening  petition  that  this  court  had  no 
power  or  jurisdiction  of  any  kind  to  enter  the  decree  herein  entered  and  that  said 
decree  is  void  and  a  nullity,  as  well  as  an  economic  mistake  unfounded  in  law  and 
in  fact,  up  to  the  time  of  the  present  application  it  has  been  accepted  by  all  parties 
thereto,  both  Government  and  packers,  as  a  final  settlement  of  the  situation  which 
existed  at  the  time  when  the  decree  was  entered. 

Moreover,  the  report  of  the  Attorney  General  to  the  Senate  Committee  on  Agri- 
culture, printed  in  the  subcommittee  hearings,  pages  2-16,  shows  that  not  only  the 
Government  and  the  packers,  but  this  court  itself  has  passed  upon  innumerable 
questions  in  conuection  with  the  carrying  out  of  the  t«rms  of  the  decree. 

During  the  past  two  years,  since  the  entry  of  the  decree  by  the  court,  the  position 
of  all  parties  has  been  materially  changed.  The  Government  has  lost  its  opportunity 
of  proceeding  against  the  packers  on  evidence  in  hand  in  1019,  either  civilly  or  crinu- 
oally  under  the  antitrust  laws  of  the  United  States,  the  statute  of  limitations  having 
run  against  many  of  the  acts  of  the  defendants,  relied  upon  as  a  violation  of  law,  at 
the  time  of  the  entrv  of  the  decree. 

The  packers,  on  tne  other  hand,  have  in  many  instances,  parted  with  property  in 
order  to  comply  with  the  terms  of  the  decree.  For  example,  all  of  the  defendants 
except  Armour  &  Co.  have  complied  with  the  provisions  of  the  decree  requiring  them 
to  dispose  of  their  respective  interests  in  the  unrelated  lines.  The  vacating  or  modify- 
ing of  any  of  the  terms  of  the  decree,  other  than  in  the  interest  of  the  enforcement 
of  the  same,  would  seriously  affect  not  only  the  Government,  as  represented  by  the 
Attorriev  General,  the  designated  enforcement  officer  of  antitrust  laws,  but  also  the 
rights  of  various  packer  defendants. 

By  the  entry  of  the  decree  the  defendants  obtained  from  the  Government  an  aban- 
dotunent  of  the  proceedings  which  were  then  pending  and  which  probably  would 
have  taken  the  form  of  criminal  prosecutions.  While  no  express  agreement  to  this 
effect  was  made,  the  grand  jury  proceedings  were  inunediately  discontinued^nd  the 
Attorney  General  him^lf  testified  that  having  consented  to  the  decree  be  would  not 
bring  cruninal  proceedings.  Before  the  House  Committee  on  Agriculture  the  question 
was  asked  bv  Mr,  Voigt: 

"If  there  liad  not  E«en  this  grand  jury  invest^tion  and  the  possibility  of  prose- 
cution by  yoiu  department  in  their  minds,  you  do  not  think  they  would  have  cou- 
sented  to  this  decree,  do  you?" 

Attorney  General  Palmer: 

"If  they  had  thoueht  I  was  not  going  to  do  anything  about  it,  they  would  not  Itave 
botbered'tocomeandseeme.   They  got  the  notion  I  waagoing  through,  and  they  wer« 


(Bearing  before  House  Committee  on  Agriculture,  pt.  31,  p.  ' 
the  Senate  committee  the  Attoniey  General  was  asked  by  Senator  iioms; 
"Under  your  eettlement,  while  you  have  made  no  t^reement,  of  course,  you  do  not 


expect  to  proceed  agaiitst  them  criminally  for  that  violatioa,  do  you? 
Attorney  General: 

"This  is  the  firat  time  I  have  ever  announced  it,  but  I  do  not  expect  to  proceed 
",  them  criminally. ' ' 
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There  were  aIso  pendiiiK  before  Congress  at  the  time  of  the  eatry  of  the  decree  » 
number  of  billa  which  had  oeen  introduced  for  the  purpose  of  regulAting  the  defendmnt 
packers  and  prohibiting  them  from  handling  the  unrelated  items  to  mich  an  extent  u 
to  lessen  competition  or  cr«ate  a  monopoly.  (See  S-  2202  by  Mr.  Kenytm;  8.  2201, 
mibatitule  by  Ui.  Moeee;  6.  3944  by  Mr.  Gronna;  S.  3»44.  Bubetitute  by  Ifr.  Sterling: 
S.  2199byMr.  Keodrick;  S.  5288  by  Mr.  Bmith;  H.  R.  6492by.Ur.  Andera(ni,andH. 
R.  70OI  by  Mr.  Jonee.) 

These  provisionB  with  regard  to  the  unrelated  items  and  also  certain  othn-  pro- 
visions in  these  bills  were  eliminated  from  the  packers  and  stockyards  act  as  final!;; 
'  enacted  on  August  15,  1921,  and  an  examination  of  the  records  of  the  debates  on  thu 
legislation  and  of  the  committee'sreportsshows  that  these  billa  wei«  changed  becaoK 
the  meat  packers  urged  that  pursuant  to  the  terms  of  the  consent  decree  they  h*d 
agreed  to  abandon  the  handling  of  the  unrelated  it«ms.  {See  Report  and  etatement  of 
conference  committee  in  Congres^onal  Record,  August  2,  1921,  pp.  4896-4S98;  re- 
port of  House  Committee  on  Agriculture  on  S.  3944  on  February  6,  1921,  and  debatn 
generally.) 

The  conference  committeee  of  &enat«  and  Houm  referred  specifically  to  the  decree 
M  follows: 

"This  amendment  (No.  8)  adds  to  the  bill  a  provision  that  after  two  years  tma%  tht 
passage  of  the  act  no  packer  engaged  in  interstate  or  foreign  commerce  shall  own  <r 
control  or  have  any  intereet  in  any  stockyard  imlees  the  Secretary  of  Agricuhun 
determines  that  sudt  ownership  or  control  of  interest  'is  not  in  violation  of  the  pur- 
poses of  this  act, '  or  that  the  packer  has  been  unable,  '  despite  due  diligence, '  to  di>- 
poee  thereof,  in  which  case  the  Secretary  may  by  order  extend  the  period  during  which 
such  ownership,  control,  or  intereet  may  continue.  The  matter  is  now  dealt  with  matt 
effectively  in  the  consent  decree  as  it  relates  to  the  large  packing  c<»icflrDa:  and  tbr 
Senate  recedes."  (Statement  of  House  confereee,  August  2,  1921.  Congreseionil 
Record,  August  2,  1921,  p.  4897.) 

The  chairman  of  the  Senate  committee  on  agriculture,  who  was  also  a  ntembar  oi 
the  conference  committee  which  framed  the  packers  and  stockyards  act,  spoke  as  fol- 
lows with  regard  to  the  decree  before  the  Senate  on  February  3.  1922: 

"  In  other  words,  this  decree  is  one  about  which  le^tation  was  to  a  ccstain  eiteal 
drafted,  and  Congress  did  certain  things  in  the  legislation  that  it  would  not  have  doo« 
had  it  not  been  for  the  decree.  Assuming  that  what  the  decree  did  would  be  per- 
manent law,  as  the  act  of  Congress  was  permanent,  it  omitted  to  l^islate  on  some  of 
the  things  included  in  the  decree." 

The  defendants  have  also  used  the  decree  herein  to  their  advantage  in  the  proceed- 
ing brought  by  the  National  Wholesale  Grocers'  Anociation  before  the  Inteniatf 
Commerce  Commission  against  the  railroads  for  the  purpose  of  obtaining  an  ordn 
preveating  the  meat  packers  from  using  the  brine-tank  rdb-igerator  cars  for  the  trans- 
portation of  nonperishabie  articlee,-it  being  claimed  that  such  use  constituted  a  pre- 
mential  service  unfair  to  their  competitors.  This  proceeding  was  commeacea  in 
July,  1919,  prior  to  the  entry  of  the  decree  herein  and  was  being  tried  wfam  the  decne 
was  entered,  on  February  27,  1920. 

As  soon  as  the  decree  was  entered  the  attorneys  for  the  meat  packers  immediately 


Introduced  the  decree  in  evidence  in  the  Intentate  Commerce  Commission  c 
urged  that  because  of  the  entry  of  the  decree  there  was  no  longer  any  reason  for  rairr- 
ing  on  that  proceeding,  as  the  complainants  received  greater  benefit  from  the  decne 


In  theujoint  brief  filed  by  the  Mtomeys  for  Armour  &  Co.,  Hwris  &  Co.,  Swift  i 
Oo.,  and  Wilson  A  Co.,  it  was  stated: 


to  make  publicly  of  record  such  an  absolute  and  unqualified  denial 
nopoUze  the  food  inoducts  of  the  country  as  could  not  be  diisputsd 
by  any  intelligent  ndnd,  that  the  packer  defendants  in  the  equity  proceeding  coo- 


■ented  to  the  entry  of  the  decree  in  that  case. 

The  Southern  Wholesale  Grocers'  Aaaociation  reguded  this  condititHi  as  so  thor- 
oughly meeting  its  demands  that  after  the  date  of  the  consent  decree  it  withdrew  from 
the  Intervtate  Commerce  Commissioa  proceeding,  and  while  the  National  WhoJeealt 
Giocen'  Anodatdon  continued  the  proceeding,  there  is  no  doubt  but  that  the  genosi 
•Elcats  of  the  complainants  were  thereafter  weakened,  and  while  the  decision  of  th« 
InteMMe  Commerce  Commission,  in  general  terms,  holds  that  the  proceeding  does  not 
warrant  the  fuU-reliet  sonriit  by  the  complainants,  the  Interst&ta  Commeire  Commit 
■ion  mentions  at  length  the  fact  that  the  decree  and  its  proviaiona  that  tlie  packtn 
were  to  withdraw  fnmi  handling  these  unrelated  liaee  in  Qttii  private  cars,  and  then 
is  no  doubt  that  this  agreement  on  the  part  of  the  packers  to  go  oat  of  butanese  in  the 
tmrelated  lines  exerdaad  a  Btrong  inQuence  on  the  opinion  renderad-  by  the  Int«(- 
state  CommsBce  Ootninianon. 
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Since  May,  1920,  bh  is  stated  in  the  petition  of  the  Califomia  Cooperative  Canneriee, 
that  corporatioQ  has  been  endeavoring  to  secure  the  setting  aside  ot  the  decree  herein, 
and  the  present  application  is  the  third  which  haa  been  made  for  that  purpoae. 

The  first  application  was  made  to  Congrvm.  On  May  3,  1920,  Mr.  Vernon  Campbell, 
vice  president  and  general  manager  of  California  Cooperative  Gasneries,  appearea 
beforetheCommitteeon  Agriculture  of  the  House  of  Bepresentatives  which  had  under 
conaideiation  the  proposed  packers  and  stocltyardB  act.  At  such  hearings  he  atlftcked 
the  consent  decree  on  the  same  groimda  as  those  rehearsed  and  set  forth  in  the  inter- 
vening petition  and  asked  that  a  specific  amendment  be  made  to  the  bill  under  con- 
sideratian,  as  follows: 

"1  suggest  this  amendment  to  this  bill: 

"In  paragraph  (d),  section  403,  line  21,  pa^  27,  add: 

"  'Provided,  however,  That  nothing  contained  in  this  act  shall  be  construed  to 

C 'libit  or  prevent  the  packers  from  manufacturing,  purchasing,  storing,  selling  or 
dling  on  commission  foods  or  food  products  other  tnan  live-stock  products.' 


"Or,  if  you  have  got  some  people  so  radical  that  they  won't  accept  that,  ther.  _^ 
this: 

"  'Provided,  hoviever,  That  nothing  contained  in  this  act  shall  be  constmed  to 
prohibit  or  prevent  the  packers  from  nandUng  on  commisfiion  foods  or  food  products 

other  than  live  stock.' 

¥Iearings  on  meat  packer  legislation.  Series  B,  pt.  1,  p.  105-) 
he  amendment  which  Campbell  Buggeetod  did  not  meet  with  the  approval  of  tbe 
House  Committee  on  Agricultuie,  and  was  not  contained  in  the  bill  reported  by  tbe 
committee  or  as  passed  by  either  House  of  Congress  or  as  finally  enacted  as  a  law. 

Tbe  second  application  of  Campbell  and  the  California  Cooperative  Canneriee  to 
have  the  dfecree  set  aside  or  modified  in  some  other  way,  was  made  to  the  Attorney 
General  in  the  spring,  1921.  It  is  our  understanding  that  at  the  time  of  making  thiB 
Implication  the  connection  between  California  Cooperative  Canneries  and  Armour  & 
Do.  was  not  revealed,  but  it  was  represented  that  the  California  Cooperative  Canneriee 
sras  an  association  of  independent  California  growers.  An  attempt  was  made  to 
Persuade  llie  Attorney  General  to  move  the  court  for  a  modification  of  the  decree  and 
M  ask  the  defendants  to  consent  thereto.  Before  any  final  decision  was  made  by  the 
Vttorney  General,  and  about  September,  1921,  the  public  learned  of  this  threatened 
LCtion,  with  the  result  that  many  protests  were  immediately  filed  a^instsuch  action. 
[d  order  that  all  the  parties  having  an  interest  in  the  question  might  be  heard,  the 
Ittomey  General  on  September  25,  1921,  appointed  a  committee  composed  of  a 
'epresentative  of  the  Department  of  Justice,  a  representative  of  the  Department  of 
^.griculture,  and  a  representative  of  the  Department  of  Commerce  to  hold  hearings 
ind  to  report  as  to  what  action  he  should  take  in  the  premises.  As  previously  staled 
hese  hearings  were  held  continuously  tor  three  weeks.  November  28-December  15, 
1.21,  and  thereafter  the  matter  was  argued  orally  and  Driefs  submitted.  As  a  result  ■ 
he  committee  reported  that  the  Attorney  General  should  not  grant  the  application 
f  the  California  Cooperative  Canneries,  and  the  report  of  the  committee  was  adopted 
ly  the  Attorney  General. 

The  third  application  of  Campbell  and  the  California  Cooperative  Canneries  to 
'acate  or  modify  Uie  decree  is  the  present  application  to  this  court.  Tlua  application 
akes  tbe  form  of  a  petition,  in  the  first  instance,  tor  leave  to  intervene  in  the  proceed- 
ag  for- tbe  purpose  of  making  an  application  to  have  tbe  decree  "vacated  in  its 
ntirety,  or  that  it  may  be  so  modified  as  to  allow  the  defendants  to  resume  their 
ealing  in  the  so-called  unrelated  commodities,  as  before  the  entry  of  the  said  decree, 
r  to  allow  them  to  use  their  distribution  facilities  for  the  purpoee  of  moving  tbe 
ame,  eidier  upon  a  commission  basis  or  upon  some  other  efficient  basis." 

POSITION  OP  THB  ORIGINAL  PARTIES. 

The  action  in  equity  reeulting  in  the  decree  was  brouglit  by  tbe  United  Stat€e  of 
merica,  represented  by  the  Attorney  General.  As  stated,  ^«  Attorney  General 
ae  already  denied  the  request  of  tbe  California  Cooperative  Canneries  that  he  move 
>r  a  modification  and  certainly  will  not,  and  has  not,  consented  to  tbe  modification  or 
ittinjg  aside  of  the  decree. 

Altnou^  tbe  defendants  are  many  in  number,  they  may  be  divided,  as  is  done  in 
le  complaint,  into  five  groups,  as  each  defendant  is  closely  identified  with  one  of  the 
ve  large  meat  packers  who  make  up  tbe  main  defendants. 

The  position  whidi  Armour  &  Co,  may  take  for  the  purposes  of  tbe  record  hi  not 
aowD.     Armour  &  Co.  haa  failed  to  state  frankly  where  it  stands.    Aa  is  shown  in 
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our  aDtnrer  and  in  the  record  before  the  interdepartmeotaJ  commjtt«e.  the  Cklifmtiu 
Cooperative  Cknneriee  is  closely  alGliated  with  Armour  &  Co.  and  is.  we  believ«. 
uiutor  the  control  &nd  domination  of  Armour  &  Co.  While  Armour  &  Co.  haa  declined 
to  make  any  staiement  as  to  ite  position  with  reference  to  the  modilication  or  aettitc 
aside  of  the  consent  decree,  it  has  up  to  the  present  time  given  no  cooaent  to  such 
action  except  possibly  to  Mr.  Campbell  or  the  petitioner. 

Swift  &  Co.  in  its  yearbook  for  the  year  1922  states: 

"Tl;ere  have  beou  many  reports  that  the  packers  hare  asked  for  a  modification  o! 
the  coiisent  decree,  which  probibite  their  handling  certain  unrelated  products;  forbids 
their  (pjing  into  the  retail  business;  and  requires  them  to  sell  their  interest  in  stool- 
vards.  Swift  &  Co.  has  not  been  a  party  to  any  request  to  have  this  decree  modififO. 
So  fAr  as  I  know,  there  is  no  truth  to  the  report  that  the  larger  packera  are  seeking  is 
enter  the  retail  field.  Swift  it  Co.  accepted  the  consent  decree  with  the  avowed  ptir-  : 
pose  a£  being  governed  accordingly. "    (Swift  &  Co.'s  Yearbook  for  1922.  p.  9.) 

The  position  of  the  Morris  defendants  is  contained  in  a  lettr  of  Morris  A  Co.  to  the 
president  of  the  National  Wholesale  Grocers  Associatiou  and  published  with  ihr 
approval  of  Mr.  Morris,  as  foHowB: 

''  Inasmuch  as  I  do  not  believe  that  the  position  of  Morris  &  Co.  in  reference  lo  tk 
Wholesale  Grocers  is  entirely  understood  by  the  Utter,  I  am  taking  tbe  liberty  of 
writing  ifou  this  letter  in  order  lo  state  our  position. 

"Morris  &  Co.  have  in  eood  faith  diefOied  of  all  their  merchandise  at  a  loas  of  Bom»- 
thing  over  $1,000,000.  _  They  have  not  asked  for  any  extension  in  time  for  which  to  ■ 
do  this,  and  do  not  desire  to  reenter  the  merchandise  Held.  Mr,  Edward  Morris  and  I 
each  own  approximatelv  2  per  cent  of  tbe  Eckerson  Co..  which  is  an  independeni 
companv  operating  in  tlie  East  by  the  Eckersons  along  similar  lines  that  tfcey  hil 
operated  long  before  we  had  any  connection  with  them.  They  do  not  use  any  pactf-f 
facilities  in  distributing  their  goods.  Neither  Morris  &  Co.,  nor  any  of  the  othfr 
officers  of  Morris  &  Co.  own  any  stock  in  the  Eckerson  Co.  or  any  other  companv 
handling  merehandise. 

"We  have  not  asked  and  do  not  contemplate  asking  for  any  modification  or  ejipr-   . 
aion  of  the  decree,  as  we  have  complied  witJi  same  in  every  respect  and  the  only  thicj 
remaining  at  the  present  time  to  be  disposed  of  under  the  decree  is  some  stock'  in  tbe 
Btockv'ards  companies  in  western  cities,  held  by  individuals  which  we  are  dispoeiTu' 
of  as  rapidly  as  possible.  " 

With  regard  to  the  Cudahy  defendants,  the  Cudahy  Packing  Co.  haa  stated  its  poei- 
tioa  in  a  tel^pim  to  the  president  of  the  National  Wholesale  Grocers'  Areociation 
to  be  as  follows: 

"The  Cudahy  Packing  Co.  position  on  consent  decree  and  handling  by  It  of  grocery  . 
lines  mentioneii  in  decree  is  the  same  as  what  you  state  you  have  from  certain  oth'-r  . 
defendants,  but  we  further  feel  that  as  regards  the  individual  defendanta  who  may 
have  interests  in  outside  manufacturing  concerns  which  have  already  recogniit*! 
-jobber  distribution  and  would  naturallvso  continue  the  decree  might  in  faimcfls  »a'. 
to  benefit  of  ever^'one  be  modified  witfi  understanding  that  packing  compiany  BcUit:; 
facilities  could  not  be  utilized  and  would  be  glad  of  yoursupportlo  this  end.  Wearp 
prepared  to  discuss  fully  with  you  such  situation  frankly." 

Wilson  &  Co.  has  filea  in  this  court  a  report  setting  forth  the  steps  which  have  bt*t, 
taken  to  compl.v  with  the  decree.     This  report  contains  the  following  statMUPtit' 

"The  coipora'tion  defendants  and  each  of  them  represent  to  the  court  diat  they  Iiav> 
fully  compfied  with  all  the  provisions  of  said  decree  in  respect  to  'unrelated  line*.' 
and  arc  no  longer  engaged  in  the  manufacture,  sale,  handling,  distribution  or  other- 
wise dealing  in  any  of  the  commodities  nami>d  and  described  in  paragraph  fourth  '' 
said  decree,  except  such  uses  of  said  commodities  specifically  authorized  by  sbj! 
decree.     *     *    * 

"The  individual  defendants  named  herein  represent  to  the  court  that  they  and  e*-ti 
of  them  jointly  and  soverally  own  no  interest  in  any  business  or  concerns  eneng^  b 
the  manufacture,  sale,  and  distribution  of  so-called  '  unrelated  lines '  beyond  the  inter- 
ests they  as  individuals  are  authorized  to  own  under  the  provisions  of  said  drcrv^ 
Nor  are  they  or  any  of  them  holding  any  interest  in  any  such  businew  as  an  office:.  . 
agent  or  employee  of  any  of  said  corporation  defendants  whatsoever." 
It  is  furthermore  set  forth  in  this  report : 

"These  defendants  and  each  of  them  represent  to  the  court  that  they  and  e*ch  k  ' 
them  have  fully  complied  with  both  the  spiKt  aud  letter  of  said  decree,  aad  ai«  no« 
observing  same  in  al!  its  details;  that  there  are  no  stock  or  other  interests  in  anv  wi*  , 
remaining  to  be  disposed  of  by  the  defendants  named  herein;  that  the  only  iiiter>-4: 
held  by  said  defendants  jointly  or  severally  during  the  period  of  time  covered  by  saii  ; 
(lecree,  required  to  be  disposed  of,  was  the  stock  of  so-called  '  unrelated  lines '  irhic^ 
have  been  sold  to  the  general  trade  in  the  regular  course  of  busineas,  and  Uiete  no* 
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remains  nothii^  further  to  be  iJooe  by  any  of  the  defendants  named  herein  to  comply 
fully  with  the  provisions  of  said  decree." 

It  appeare,  therefore,  that  the  petitioner  aeke  for  leave  fo  intervene  for  the  purpose 
of  having  the  decree  herein  modiiied  or  set  aside  without  presenting  to  this  court 
the  consent  of  any  of  the  original  parties  to  such  action. 

Furthermore  it  appears  that  the  United  States  of  America,  plaintiff  in  the  equity 
action,  and  a  majority  of  the  main  defendants,  are  on  record  as  opposing  the  setting 
aside  of  the  decree  or  its  modification  in  the  form  which  the  intervening  petitioner 


In  addition  fo  the  oririnal  parties  to  this  proceeding,  intervention  was  allowed  to 
the  National  Wholesale  Grocers'  Association  under  date  of  November  5,  1921,  and  the 
Southern  Wholesale  Grocers'  Association  under  date  of  September  10,  3921.  The 
orders  allowing  such  intervention,  however,  specifically  provide  that  the  said  associa- 
tions are  not  allowed  to  intervene  to  take  control  of  the  proceedings  but  for  the  limited 

purpoee  of  beii^  heard  in  oppoeition  to  any  n— ''"''"-' '  **■"  •* *■■"'• '•' 

deprive  the  int«rvenors  of  the  protection  wbici 
words,  their  standing  is  merely  that  of  an 


3   REOA&P  TO  THB 

We  contend  and  expect  to  show  in  this  memorandum  that  the  decree  entered  herein 
on  consent  zave  judicial  sanction  and  authority  to  a  contract  between  the  Government 
and  the  packers  which  was  valid  and  within  the  power  of  the  parties;  that  the  decree 
was  a  final  determination  of  the  issues  raised  by  the  complaint  and  answers  in  tbia 
proceeding,  and  that  such  decree  possesses  greater  sanctity  and  weight  because  it 
was  entered  into  on  consent  than  it  would  have  if  entered  over  opposition. 

Consent  decrees  have  been  frequently  and  cranmonly  used  aa  a  means  of  detormin- 
ing  conttoversiee  ever  since  courts  of  law  were  organized.  In  particular,  they  have 
been  the  usual  methods  adopted  by  the  courte  of  this  countrj^  as  a  means  of  settling 
as  between  the  parties  many  of  the  perplexing  questions  arising  in  cases  brought  to 
enforce  the  Sherman  Act  and  the  Clayton  Act. 

It  is  well-settled  law  that  consent  decrees  can  not  be  vacated  or  set  aside  unless 
(I)  all  the  partifiiS  consent  and  the  court  approves  or  (2)  upon  application  of  a  party 
and  upon  proof  ol  fraud  or  mistake  which  vitiates  the  consent. 

We  claim  that  there  is  no  defect  or  invalidity  in  the  decree  in  this  case ;  that  it  was 
not  obtained  by  fraud  or  mistake  of  facts,  nor  does  the  petitiuner  so  allege;  that  the 
dartiea  have  not  consented  to  its  modiltcation  or  being  set  aside.  The  court,  tlierefore, 
has  no  jurisdiction  to  modify  or  set  aside  the  decree  at  the  instance  of  the  petitioner, 
who  is  without  standing  to  make  any  applicatiDii  and  who  alleges  no  facte  which 
would  justify  action  if  he  did  have  standu^  before  the  court. 

To  allow  mterveation  such  as  the  petitioner  ptsye  for  would  be  an  idle  cereoioiiy 
which  would  be  followed  by  costly  and  long-drawn-out  proceedings  leading  nowhere. 
The  petition,  therefore,  should  be  denied. 

The  National  Wholesale  Grocen'  Association  does  not  object  to  the  petilioiter  being 
allowed  to  intervene  as  amicus  curi»  with  the  same  limitationB  impoaed  upon  the 
petitioner,  namely,  to  be  heard  upon  any  proposed  modification  of  the  decree  which 
trould  deprive  the  petitioner  of  the  r^hts  which  Uie  decree  now  secures  to  it. 


I.  The  [vactice  of  enterinr  decrees  by  consent  is  of  great  antiquity  and  the  piinct- 
ples  governing  such  decrees  have  long  been  well  settled. 

The  petitioner  has  sought  diligentiy  to  create  an  Impression  that  the  practice  of 
»nt«ring  decrees  upon  the  consent  of  the  parties  is  a  novel  procedure  and  that  such 
iocrees  being  an  innovation  are  entitled  to  little  consideration. 

Such  an  impression  is  erroneous.  In  tlie  early  history  of  equity  jurisprudence  we 
ind  the  courta  endowing  consent  decrees  with  an  even  greater  sanctity  than  is  ac- 
corded to  a  decree  or  judgment  in  invitnm  and  estabUritii^  the  principlen  irtiich 
:>revail  at  the  present  tune. 

Id  1721,  in  the  case  of  Richmond  v.  Taylour,  1  Dick.  38,  where  an  infant,  upon  at- 
aining  the  age  of  21,  hied  a  bill  to  set  ande  a  consent  decree  which  had  been  enter«d 
yg&ioBt  him  during  his  minority.  Lord  E3don  said: 
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"No  fraud  appeariog  in  obtAuune  the  decree, the  plaiotiS  is  bured  thereby.Mid 

therefore  let  the  bill  stand  disiiiiBflea."  | 

In  1752,  in  Harrison  v.  Eunwey,  2  Ves.  Sr.  488:      _  _  \ 

' '  Lord  Chancellor  said  he  would  by  no  means  set  aside  a  decree  obtained  by  oooBent 
of  counsel  of  both  sides;  for  it  trould  be  meet  dangerous.  It  was  an  eatablished  rule 
not  to  do  it;  nor  would  he  make  the  precedent," 

In  1754,  in  Bradiab  v.  Gee,  Ambler  229   Lord  Chancellor  Hardwicke  said: 

"Where  a  deci«e  is  made  by  consent  of  couDsel,  there  lies  not  an  appeal  or  i«bear 
ing,  though  the  party  did  not  really  give  his  consent:  but  his  remedy  is  agaiDst  bis 
counsel,  etc.:  but  if  such  a  dectee  was  by  fraud  and  covin,  the  party  may  be  relieved 
gainst  it,  not  by  rehearing  or  appeal,  but  by  original  bill." 

In  the  numerous  proceedings  brought  under  the  antitrust  laws,  a  great  majoriiy 
of  the  decrees  entered  have  been  by  consent. 

In  Daviea  on  "Tnut  Laws  and  TJn&ir  Competition,"  the  author  says  At  page  479, 
with  reference  to  decrees  asainet  violators  of  the  Sherman  law: 

"By  far  the  Rreat^rnumberof  prohibitions  of  unfair  competitive  methods,  liowe\'er, 
are  found  in  consent  decrees.  The  usual  procedure  in  such  easels  has  been  for  the 
Government  to  tile  a  bill  setting  forth  the  organization  of  the  offending  combination,  as 
Bociation,  or  other  defendant,  the  violation  of  law  complained  of,  and  the  competitive 
methods  employed  by  the  defendants.  The  latter  coming  into  court  have  admitted 
a  technical  vioktion  of  the  act  and  have  agreed  to  the  terms  of  a  decree  satiefactor}'  1 
to  the  Department  of  Justice . ' ' 

These  consent  decrees  constitute  the  principal  fortifications  which  tiie  Govenunent 
has  slowly  and  laboriously  erected  asamst  monopoly,  restiaint  of  .trade,  and  unfair 
competition,  and  it  is  inconceivable  that  at  the  present  day  any  court  would  seek  to 
deprive  them  of  their  binding  effect. 

In  Harris'  Estate,  82  Vt.  199,  the  court  in  holdii^  that  a  judgment  by  conaeni  is 
as  conclusive  on  the  parties  as  one  rendered  in  the  OTdinary  couise,  said  at  pag^  219 

"Judgments  and  decrees  by  stipulation  are  now  entercnj  as  a  matter  of  common 
practice  in  cases  of  the  very  highest  importance  with  the  understanding  of  partiw 
that  such  judgments,  when  the  court  has  jurisdiction  of  the  mattera  covered  by  tbf 
stipulation,  rendetfi  such  matters  res  judicata,  and  that  such  judgments  are  entitled 
to  the  faith  and  credit  of  judgments  in  general  in  every  State  of  the  Union.  It  is 
doubted  that  at  this  day  any  court  of  this  country  would  hold  that  the  mere  fact  that 
a  judgment  or  decree  is  entered  upon  a  stipulation  detracts  anything  from  its  fofce  m 
a  domestic  adjudication  or  disentitles  it  to  full  faith  and  credit  as  such  in  the  courts 
of  the  other  States.  Certainly  this  court  does  not  so  hold  but  holds  the  direct  oppcnte 
oF  that  prop»ition." 

II.  A  consent  decree  is  a  solemn  contract  between  the  parUrs,  waives  all  defecif 
and  irregularities  in  the  pitn -edings,  dispenses  with  the  necessity  for  findings  by  the 
court,  and  constitutes  a  judicial  admission  that  the  decree  is  a  just  detenninatiofi  of 
the  rights  of  the  parties. 

In  2  Street,  Fed.  Etj.  Pr.  section  1057,  it  is  said: 

"Where  the  parties  have  compceed  their  troubles  and  arrii-ed  at  a  SPttleineDt 
satisfactory  to  themselves,  the  court  will  not  inquire  into  its  merits  or  into  the  equiiie* 
settled  by  the  decree.    The  only  question  for  the  court  te  determine  is  wfaether  the 

rties  have  mutually  bound  themselves  by  the  consmt  decree  that  is  proposed  (• 
entered.     Such  a  decree  is  in  the  nature  of  a  solemn  Contract." 

To  the  same  effect  see  Gibson,  "Suits  in  Chancery,"  section  577. 

In  5  Enc.  of  PI.  and  Pr.  901-962  (title  "DecreeB''i,  it  is  said: 

"A  consent  decree  is  not  in  a  strict  legal  sense  'a  judicial  sentence,'  but  it  is  in  tbe 
nature  of  a  solemn  contract." 

In  Hodgson  v.  Vroom,  2fi6  Fed.  207  (C.  C.  A.  2d  Cir.),  the  court  said  that  a  consent 
de^ee  "is  a  mere  agreement  of  the  parties  under  the  sanction  of  the  court  and  is  lo 
be  interi»'eted  as  an  agreement." 

In  Hudderslield  Banking  Co,  (Ltd.),  v.  Henry  Lister  &  Son  (Ltd. )  il8SS),  L,  R. 
2  ch,  273,  Lord  Lindtey,  at  page  260,  referring  to  a  consent  order,  spoke  of  'the  ^7e«~ 
ment  it  expresses  in  a  more  formal  way  than  usual." 

In  Karnes  v.  Black,  185  Ky,  410,  th^  court  said,  at  page  414: 

"Where  a  decree  is  made  by  the  consent  of  the  partlee  the  court  does  not  inquire 


S." 


jnto  the  meiits  or  equities  of  the  case.  The  only  crueslions  to  be  determined  by  _. 
are  whether  the  parlies  are  capable  of  binding  themselves  by  consent  and  have  actually 
done  so.  If  theae  two  facts  appear,  the  court  ordera  a  decree  to  be  entered,  and  vhefi 
thus  entered,  showing  on  its  face  that  it  is  by  consent,  it  is  conclunve  upon  tiie  coH' 
senting  parties," 

In  Edney  v.  Edney,  SI  N.  C.  1,  the  court  said,  at  page  3: 

•■»  «  *  Q^t  g,  deo'ee  by  consent  is  the  decree  of  the  parties  put  on  file  with  the 
sanction  and  permission  of  the  court;  and  in  such  decrees  the  paiiiee  acting  for  xhtat- 
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selvcB  may  jirovide  aa  to  them  seema  bert  conceraing  the  subject  matter  of  the  litiga- 
tion, and  with  the  like  sanction  of  the  court  they  may  alter  or  amend  from  time  to  time 

To  the  same  effect  see  Belcher  v.  Cobb,  169  N.  C.  689;  Morris  v.  Patterson  (N.  C), 
1 05  S.  E.  25;  Cobb  v.  Killingsworth  (Okla.),  187  Pac.  477;  Stiles  v.  McGee,  37  Oreg.  574. 

Content  to  decree  vicdvft  errnrs. — If  the  court  haa -juriadiction  of  the  parties  and  the 
Bubiect  matter,  the  consent  of  all  parties  to  the  entry  of  the  decree  operates  as  a  waiver 

of  ail  detects  and  irregularities  in  the  previous  proceedings, ^>-  ---■-  ^l. 

rus  would  have  constituted  reversible  errors  in  the  caee  i 
23  Cyc.  729,  and  cases  cited. 

In  Pacific  Railroad  v.  Ketchum,  101  U.  S.  289,  at  page2eBj  the  courtaoid: 

"  Consent  can  not  give  the  courts  of  the  United  States  jimsdiction,  but  it  may  bind 
the  parties  and  waive  previous  errors  if  when  the  court  acta  jorisdictioti  has  been 
obtained." 

Bisvemm  viith  neeawiUj  for  jiiuHnqs.—lii  Harniskav.  Dolph,  133  Fed,  158  (C.  C.  A, 
9tli  Cir.),  the  court  said,  at  page  160: 

"  The  consent  of  the  plaintiffs  on  the  trial  of  the  cause  in  open  court  to  the  judgment 
BO  entered  against  them  dispensed  with  the  necessity  of  filing  separate  findings  of  fact 
or  conclusions  of  law.  The  consent  of  the  parties  relieved  the  court  of  the  necessity 
of  finding  the  facts.  Sallonstall  v.  Russell,  152  U.  S.  G28;  Gregory  v.  Gr^ory,  102 
Cal.  50." 

Need  not  be  eonfined  to  mues.— In  5  Enc.  ot  PI.  &  Pr.  962,  it  is  said: 

"*  *  *  Although  aa  a  general  proposition  all  provisions  in  a  decree  outside  of 
the  isBuee  raised  by  the  pleadings  are  void,  this  can  not  be  predicated  of  a  consent 
decree."  Nashville,  etc.,  R.  Co.  v.  U.  S.,  113  U.  S.  261;  Schmidt  v.  Or^on  Gold 
Mining  Co.  (Oreg.),  40  Pac.  lOH;  Schermerhora  v.  Mahaffie,  34  Kan.  108. 

In  Seiler  u.  Union  Manufacturing  Co.,  50  W.  Va.  208,  the  court  said,  at  page  218: 

"The  parlies  to  a  suit  can  adjiist  matters  and  their  rights  between  themselves  and 
have  a  decree  entered  by  consent  of  all  parties  witliout  regard  to  the  state  of  the  plead- 
ing or  evidence." 

AdmxittluU.  dea-ee  it  pat  rfrfermi/ioliDTi  ofrighti. — A  consent  decree  "is  in  effect  a  judi- 
cial admission  that  the  decree  embodies  a  just  determination  of  their  rights  upon  tlie 
real  facts  of  the  caee  if  such  had  been  gone  into."  2  Street,  Fed.  Eq.  Pr.,  sec.  1957; 
12  Corpus  Juris,  520;  Gibson,  Suits  in  Chancery,  sec.  577. 

III.  A  consent  decree  is  as  binding  and  conclusive  upon  the  consenting  parties  and 
their  privies  as  one  entered  after  a  trial  by  the  court. 

'         Cyc.  729,  it  ■       ■  ■ 


"A  judgment  by  consent  of  the  pirtiesismore  than  a  mere  contract  in  pais;  having 
the  sanction  of  the  court,  and  entered  as  its  determination  of  the  coatroveray,  it  has  all 
the  force  and  effect  of  any  other  judgment,  being  conclusive  as  an  eetoppet  upon  the 
parties  and  their  privies." 

In  12  Corpus  Juris,  520,  it  is  said : 

"Such  a  decree  is  so  binding  as  to  be  absolutely  conclusive  upon  the  consenting 
parties," 

To  the  same  effect  see  Gibeon,  "Suits  in  Chancery,"  see.  677;  2  Street,  Fed.  Eq.  Pr., 
sec.  1957. 

In  Rnobloch  v.  Mueller,  123  111.  565,  the  court  said: 

"Decreesof  courts  of  chancery  in  reipectof  matters  within  their  jurisdiction  are  as 
binding  and  conclusive  upon  the  partiea  and  their  privies  as  are  judmncnts  at  law;  and 
a  decree  by  consent  in  an  amicable  suit  has  been  held  to  have  an  additional  claim  to  be 
considered  final.    Alleson  v.  Stark,  9  A.  and  E.  255." 

In  Adleri'.  Van  Kirk  Land,  etc.,  Co.,  114  Ala.  551,  the  court  said,  at  pi^e  661: 

"In  the  afaence  of  fraud  in  its  procurement,  and  between  parties  sui  juris,  who  are 
competent  to  make  the'consent,  not  standing  in  confidential  relation  to  each  other,  a 
judgment  or  decree  of  a  court  haviug  jurisdiction  of  the  subject  matter,  rendered, by 
consent  of  pulies,  though  without  any  ascertaininent  by  the  court  of  the  truth  of  the 
fiicts  averred,  is,  acouding  to  the  great  weight  of  American  authority,  as  binding  and 
conclusive  between  the  putiea  and  their  privies  as  if  the  auit  had  been  an  adversary 
one,  and  the  conclusions  em  bodied  in  the  decree  had  been  rendered  upon  controverted 
isBuee  of  fact  and  a  due  con°ideration  thereof  by  the  court." 

In  Langdon  v.  Vermont,  etc.,  R.  Co.,  54  Vt.  593,  the  court  said,  at  page  607; 

''If  partiesare  properly  impleaded,  and  consent  to  a  decree  or  judgment,  that  decree 
or  judgment  is  aa  conclusive  upon  the  parties  as  if  the  litigants  had  wrangled  overit 
for  a  lifetime." 

To  theeame effect  oee Cowley  r.  Farrow,  193  Ala,  381;  Lewis u.  St.  Louis,  etc.,  R .  Co., 
107  Ark.  41;  Jenkins  t>.  Purcell,  2t  App.  D.  C.  209;  Karnes  i>.  Black,  185  Kv.  410;  C.  A. 
Briggs  Co.  V.  National  Water  Co.,  215  Maas.  100;  Morris  i-.  Patterson  {N.  C.),105  S.  E.  25; 
Stiteo  V.  McGee,  37  Oreg.  574;  Harris  Estate,  82  Vt.  199. 
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There  hM  been  some  difterenee  of  opioioQ  among  the  courts  as  to  whether  a.  cooaeai 
decree  is,  strictly  speaJdng,  tes  judicata  and  the  better  opinion  seeniB  to  be  that  the 
decree  binds  the  iwitiee  and  their  privies  aa  an  estoppel  in  ptiie  rather  than  aa  is 
estoppel  of  record.  Kelly  r.  Town  of  Milan,  21  Fed.  842,  863;  Hodgwn  v.  Vroom,  2G6 
Fed,  267;  Carr  v.  ItUnois  Central  R.  Co.,  ISO  Ala.  LaB. 

However,  the  courta  alt  agree  that  a  consent  decree  ia  at  least  as  binding  and  cod- 
cluaive  as  one  rendered  b}'  the  court  after  a  trial  of  the  cause. 

IV.  A  consent  decree  it  not  reviewable  by  reheorii^,  appeal,  or  writ  of  error 

In  5  Enc.  oC  PI.  &  Pr.  961,  it  is  said  that  a  consent  decree  can  not  "be  reheard  in 
the  court  that  rendered  it,  appealed  from  or  reviewed  upon  a  writ  of  error." 

Se6  also  3  Corpus  Juris  671  aod  cases  cited:  Daniels  Chancery  Prac,  (6th  Amenrau 
ed.)  pp.  B73,  1459;  Gibson,  Suite  in  Chancery,  sec.  571;  2  Beach  Mod.  Eq.  Pr.,  eefs, 
884,  928;  Bradiah  v.  Gee,  Ambler  229;  Kaw  Valley  Drainage  District  r.  Union  Pacific 
R.  Co.,  163  Fed.  836;  McCafterty  t.  Celluloid  Co.,  104  Fed.  305;  Ballot  r.  U.  S,,  Kl 
Fed.  404;  Saleski  v.  Boyd,  32  Ark.  74;  Knoblock  v.  Mueller.  123  111.  565;  Wald)  .. 
Walsh,  116  Mass.  377;  Homing  r.  Saginaw  Circuit  Judge,  161  Mich.  413;  Stair  i. 
Tennant,  35  Okta.  1Z5;  Stites  i:.  McGee,  37  Oreg.  574. 

Id  Nashville  etc.  R.  Co.  v.  U.  S,,  113  U.  S.  261.  the  court  said,  at  page  266: 

:'But  the  insurmountable  difficulty  is,  that  the  former  decree  appears  upon  iu 
face  to  have  been  rendered  by  consent  of  the  parties,  and  could  not  therefore  be 
reversed,  even  on  appeal.  Courts  of  chancery  geneially  hold  that  from  a  decree  bv 
consent  no  appeal  lies.  2  Dan.  Ch.  Pract.  ch.  32,  sec.  1:  French  i .  Shotwell,  5  Johas. 
Oh.  555;  Winchester  v.  Winchester,  121  Mass.  127.  Although  that  rule  has  not  pre- 
vailed in  this  court  under  the  terms  at  the  acts  of  Congress  regulating  its  appeUaw 
jurisdiction,  yet  a  decree,  which  appears  bjf  the  record  to  have  been  rendered  by 
consent,  is  always  affirmed,  without  conadering  the  merits  of  the  cause.  A  fortiori 
nei^er  party  can  deny  its  effect  as  a  bar  of  a  subsequent  suit  on  any  claim  included 

See  also  U.  S.  v.  Babbitt,  104  U.  S.  767;  Pacific  R.  Co.  i>.  Ketchum,  101  U.  S.  2E9. 

V.  A  bill  of  review  does  not  lie  to  review  a  consent  decree  in  the  absence  of  fraud    ! 
or  mistake  and  in  any  event  can  be  maintained  only  by  a  party  or  one  in  privity. 

In  Daniels  Ch.  Pr.  (6th  Amer,  ed.)  pp.  973-974,  it  is  said: 

"A  decree  or  order  made  by  consent  can  not  be  set  aside  by  rehearing  or  ^peal 
wby  bill  of  review;  unless,  by  clerical  error,  anything  has  been  inserted  in  the  oner,    I 
as  by  consent,  to  which  the  p*rty  httd  not  consented,  in  which  case  a  bill  ol  revitw 
might  lie. " 

rn3Enc.  PI.  4Pr.  572,  itissaid: 

"A  bill  of  review  does  not  tie  to  review  a  consent  decree  unless  by  clerical  oror 
something  has  been  inserted  therein  as  by  consent  which  was  not  consented  lo,  or 
utdess  consent  was  obtained  by  fraud  or  mistake. " 

See  also  2  Street  Fed.  Eq.  Pr.,8ec.  2138;  2  Beach  Mod.  Eq.  Pr.,  sec.  853. 

In  the  case  of  In  re  Pentlarge,  Fed.  Caa.  No.  10962,  the  court  said: 

"The  defendants  now,  many  terms  of  court  having  elapsed  since  the  enlMing  ol 
the  decree,  apply,  by  petition,  for  leave  to  file  a  supplemental  bill,  for  the  purpgw 
of  procuring  the  decree  so  ttaMnd  by  consent  to  be  set  aside,  uinhi  the  ground  that 
the  agreement  above  mentioned  was  entered  into  under  a  mistake  of  fact.    To  sack 
an  application  there  are  several  fatal  objections.    In  the  first  place,  the  SMlicaiira 
is,  in  substance,  for  leave  to  file  a  bill  of  review.    It  is,  ther^(»e,  gowned  by  the    i 
ei^ty-eighth  equity  rule,  and  comes  too  late.    In  the  second  place,  a  bill  of  review,    i 
for  the  purpose  of  setting  aside  a  decree  entered  by  consent,  without  &aud,  will  noi 
be  entertained.    'A  decree  taken  by  consent  can  not  be  set  aside  by  a  bill  of  review.    ' 
or  a  bill  in  the  nature  of  review. '    2  Dan.  Ch.  Pr.  (4th  Amer.  ed.)  1575:   trench  r. 
Sfaotwetl,  5  Johns.  Ch.  556. " 

In  Knoblock  v.  MueUer,  123  111.  565  (auot«d  by  the  United  States  Supreme  Coon 
in  Harding  v.  Harding.  198  U.  S.  317,  336),  the  court  said: 

"Decrees  so  entered  by  consent  cannot  be  reversed,  set  aside,  or  impeached  by 
bill  of  review  or  bill  in  the  nature  of  a  bill  of  review,  except  for  fraud,  ludees  it  ht 
shown  that  the  consent  was  not,  in  fact,  givHi,  or  something  was  inserted  as  by  coo- 
sent  that  was  not  omwaited  to.  2  Daniels  Ch.  Pr.  1576;  Webb.  v.  Webb,  3  SwaiwL 
658:  Thompson  t>.  Maxwell.  95  U.  S.  391 ;  Annstrong  p.  Co«^ter,  II  Illinois  540;  Cronk 
V,  Traubbe,  66  Hlinois  432;  Haas  v.  Chicago  Building  Societv,  30  Illinois  248;  Atkin- 
Bcm  V.  Mauks,  1  Cow.  6B3;  Winchester  v.  Winchester,  121  MasaachueetU,  127;  Atle- 
SCO  r.  Stark,  9  Adol.  &  E.  225;  Earl  of  Hopetoun  v.  Pamsay.  5  Bell's  Appl.  Cas.  6». 
See  also,  note  to  Duchess  of  Kingston's  case,  2  Smith  Lead.  Cas.  *82$  et  seq.  " 

See  also  Kaw  Valley  Dminage  District  v.  L'ni(»  I^ific  R.  Co.,  163  Fed.  836:  Smitii 
V.  Smith,  214  111.  App.  302,  305;  Alcorn  County  v.  TuscombU  Dra^Mge  Diainrt. 
102  Miss,  401.  i 
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ThompBoQV.  Maxwell,  95  us.  391,  is  conclusive  on  Ihis  point.  There  it  app«»red 
that  a  certain  consent  decree  had  been  entered  in  September  1866,  and  that  in  August, 
1870,  personB  who  were  not  jMrtiee  to  the  ordinal  suit  filed  a  bill  {construed  by  the 
court  as  a  bill  of  review]  asking  that  the  consent  decree  be  set  aside.  At  pafe  397 
the  United  States  Supreme  Court  held  the  proceedings  objectionable  on  the  following 
grounds: 

"Pirat.  The  decree  sought  to  be  set  aside  and  reversed  was  a  consent  decree.  It  is 
ageneralrule  that  against  such  a  decree  a  bill  of  review  will  not  lie.  Webb  v.  Webb, 
3  Swsnst.  658;  2  Smith  Ch.  Pr.  50;  2  Dan,  Ch.  Pr.  1629  (3d  Amer.  ed.). 

"Second.  The  bill  is  filed  by  and  on  behalf  of  an  assignee  of  the  ori^nal  defendant, 
namely,  the  Maxwell  Land -Grant  &  Railway  Co. ;  whilst  another  rule  relating  (o  bills 
of  review  is  that  none  but  parties  and  privies  can  have  a  bill  of  review.  It  does  not 
lie  for  aeaigneee.    Gilbert  For.  Rom.  186;  2  Snuth  Ch.  Pr.  49;  2  Dan.  Ch.  Pr.  1827." 

Prince  v.  McLemore,  108  Va.  269,  is  also  closely  in  point.  In  that  case  it  appears 
that  on  February  10, 1905,  a  consent  decree  was  entered  m  a  pending  suit.  On  October 
31,  1905,  one  McLemore,  who  was  not  a  party  to  that  suit  or  to  the  consent  decree  but 
had  "a  very  vital  interest"  therein,  gave  notice  to  all  pardea  that  he  would  move  to 
have  the  cause  restored  to  the  docket  and  to  have  the  consent  decree  annulled  and  set 
aside  in  BO  far  as  it  affected  hia  interests.  On  February  8,  1906,  he  filed  a  pleading 
which  he  styled  a  bill  of  review  in  whic^  ho  allied  that  he  was  a  party  in  interest 
or  a  privy  to  the  original  suit,  etc.  The  court  held  that  a  bill  of  review  would  not  lie 
in  such  a  case,  saying  at  page  276: 

"Without  undertafcinB  to  determine  whether  J.  L.  McLemore  held  such  a  relation 
as  party  or  privy  as  would  entitle  him  to  file  a  bill  of  review  in  the  cause  of  Prince, 
Surviving  Ex 'or  V.  Prince's  Admr.,  he  is  in  thia  instance  precluded  from  doing  so  upon 
another  well-settled  principle.  The  decree  of  March  22, 1905,  is  upon  its  face  a  decree 
by  consent.  A  bill  of  review  is  designed  to  relieve  against  errors  apparent  upon  the 
face  of  the  decree  or  for  after-discovered  teetimony.  The  last  nound  of  relief  may 
be  disregarded,  as  it  is  not  invoked  in  tltis  case;  and  to  grant  relief  against  a  consent 
decree  for  error  is  a  contradiction  in  terms.  There  can  be  no  error  in  a  consent  decree, 
for  consent  cures  all  error. " 

If,  therefore,  the  petition  of  the  Califcwnia  Cooperative  Canneries  in  the  present 
case  be  regarded  as  a  bill  of  review,  it  can  not  be  entertained  for  two  reasons:  Pirst, 
because  there  is  no  allegation  that  the  consent  decree  was  obtained  by  fraud  or  mis- 
take, and  second,  because  the  California  Cooperative  Canneries  is  neither  a  party 

VI.  The  court  by  which  a  consent  decree  is  entered  has  no  power  to  modify  it  in 
any  material  way  at  any  time  without  the  consent  of  all  the  parties. 

In  5  Enc.  PI,  4  Pr.  961,  it  is  said  of  a  consent  decree: 

"•  *  •  It  is  an  elementary  principle  that  it  can  not  be  amended  or  in  any  way 
varied  without  a  like  consent"  (i,  e,  consent  of  all  parties). 

To  the  same  effect  see  2  Street  Fed,  Eq.  Pr,  sec,  2082;  12  Corpus  Juris  520;  Gibson, 
Suits  in  tTiancerv,  sec,  577;  2  Beach  Md,  Eq.  Pr,  sec.  795, 

In  Wilcox  V.  Wilcox.  1  Ired.  Eq.  (N,  C.)  36,  as  quoted  by  Smith,  C.  J.,  in  Kerchner 
u.  McEacherm,  !)3N.  C.  447,  455,  the  court  said: 

"The  decree  is  by  consent,  the  act  of  the  parties  rather  than  of  the  court,  and  it 
:aa  only  be  modified  or  changed  by  the  same  concurring  agencies  that  first  gave  it 

In  Edney  *.  Ediiey,  81  N,  C,  1,  the  court  asid; 

"But  where  a  consent  decree  is  entered  neither  party  can  strike  ftom  it  a  material 
lart  or  clause,  nor  have  the  aid  of  tJie  court  to  do  so,  without  the  consent  of  the  other. 
t'or  if  it  could  be  so  done,  then  a  party,  by  order  of  the  court,  may  be  held  to  a  decree 
nth  a  materia]  clause  stricken  out,  without  which  he  would  never  have  aasent-ed  to 
t,  and  one  which,  in  its  altered  form,  the  court  could  never  have  made. 

"A  decree  by  consent  as  such  must  stand  and  operate  as  an  entirety  or  be  vacated 
Jtogether,  unless  the  parties  by  a  like  consent  shall  agree  upon  and  incorporate  into 
t  an  alteration  or  modification.  If  a  clause  be  stricken  out  against  the  will  of  a  party, 
hen  it  is  no  longer  a  consent  decree,  nor  is  it  a  decree  of  the  court,  for  the  court  never 

In  Bank  of  Glade  Spring  v.  McBwen,  160  N.  C.  414,  where  it  appeared  that  two  of 
he  parties  had  hot  in  foct  consented  to  the  decree,  it  was  held  that  the  court  had 
nwer  to  set  aside  the  decree  as  a  whole  for  fraud  or  mistake  but  not  to  eliminate 
hat  part  only  which  affected  those  defendants  prejudicially.  At  page  423  the  court 
aid: 

"The  agreements  of  the  parties  were  reciprocal,  and  each  was  the  consideration 
or  the  other.  If  you  take  out  what  hurts  the  said  defendants,  what  is  left  is  not  what 
nts  agreed  to." 
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And  in  the  same  case,  at  p^e  425,  it  was  said: 

"A  court  has  the  power  to  open  or  ^'ocnte  a  judgment  which  appears  to  have  heen 
entered  by  consent  or  agreement  of  the  patties  on  adequate  grounds,  e.  g.,  fraud  or 
tnintake  or  the  real  abeence  of  coneent,  if  so  found,  hut  il  can  not  all«r  or  correal  il 
except  with  the  consent  of  all  the  parties  affected  bv  the  judgment." 
In  Kames  i'.  Black,  185  Ky,  410,  the  court  said  at  p^e  415: 

"A  judgment  by  consent  af  parties  is  a  judinnent  the  proviBions  and  terms  of  whirh 
are  eettlei  and  agreed  to  b^  the  parties  to  the  action  to  be  aSected  by  it,  and  il  i^ 
placed  upon,  and  becomes  of  record,  by  the  consent  and  sanction  of  the  court.  Tb^ 
court  does  not  settle  the  grounds  or  the  terms  of  it;  it  is  not  the  judgment  of  the  court, 
except  in  the  sense  that  the  court  allows  it  to  go  upon  the  record  and  have  the  fonp 
and  effect  of  a  judgment;  and  therefore  the  court  can  not  amend,  modify,  or  corral 
it  except  by  the  consent  of  all  the  parties  to  it.  It  vs  esseDtlally.  in  ita  provii^iom. 
the  agreement  of  the  parties,  and  if  the  court  should  change  it  in  any  respect  vitlj' 
out  cooaent.  it  would  cease  at  once  to  be  the  judgment  agreed  upon  by  the  putie«. 
and  such  exercise  of  judicial  power  would  be  a  practical  denial  of  the  ri^ht  of  [he 
party  prejudiced  or  supposii^  himself  prejudiced  to  be  heard  according  to  l»" 
McEaohem  v.  Karchner,  BO  N.  C.  177.  See  also  Morris  v.  Peyton.  29  We«  V*.  "ill  ' 
To  the  same  effect  see  Horning  v.  Saginaw  Circuit  Judge,  161  ilich.  413;  Kerhocr  i. 
McEachem.  93  N.  ('.  447;  Stites  r.  McGee,  37  Oreg.  574;  Morris  v.  Peyton.  29  Ww. 
Va.  201;  Seller  v.  Union  Manufacturing  Co*,  50  W.  Va,  20B;  McGraw  v.  Ttadera  N*- 
tional  Bank,  64  W.  Va.  509. 

Even  at  the  term  at  which 'the  decree  is  rendered  the  court  is  without  power  : 
modify  it  in  any  material  respect  without  the  consent  of  the  parties. 
In  Deaver  v.  Jones,  114  N.  C.  649.  the  court  said: 

"As  a  rule  all  judgments  are  in  fieri  during'tho  term  at  which  they  are  reoderM. 
and  it  is  in  the  breast  of  the  judge  to  abrogate  or  alter  on  his  own  motion  or  at  the 
BUgi^tion  of  counsel,  jud<nnents  by  consent  constituting  the  exception." 
In  Morris  D.  Patterson  (N.  C.)  105  S.  E.  25,  the  court  said,  at  page  27: 
"A  consent  judgment  can  be  amended  only  by  consent  and  is  an  exception  to  iL- 
rule  that  judgments  may  be  modified  by  the  judge  during-the  term  at  which  they  are 
rendered." 

It  is  true  that  the  court  which  has  entered  a  consent  decree  has  power,  upon  app':i' 
cation  of  any  party  thereto,  to  give  such  further  directions  as  may  be  neceentr?'  U-! 
the  purpose  of  carrying  the  decree  into  effect  according  to  ita  spirit  and  inteni.  : 
Street  Fed.  Eq.  Pr.  sec.  2082;  2  Beach  Mod.  Eq.  Pr.  sec.  795.  I 

But  this  does  not  authorize  the  court  to  modify  or  vary  the  terms  upon  whirh  lb- 
parties  have  agreed  without  the  consent  of  all  the  parties. 

In  City  of  Des  Moines  v.  Des  Moines  Water  Co.,  218  Fed.  939  (affirmed  230  F-i 
870)  an  order  and  judgment  in  condemnation  proceedings  were  entered  by  conwi.i 
Subsequently  the  city  applied  te  the  court  for  modification  of  the  order  and  em :- 
sion  of  the  time  for  payment.    At  pa^e  943  the  court  said: 

"But  there  is  another  equally  serious  objeclion  to  this  apphcatioo.  This  order 
and  everything  in  it,  was  entered  by  consent.  In  such  esses,  in  the  absence  of  fisi;''. 
or  mistake,  it  can  not  be  modified  or  varied  in  any  essential  part  without  the  con«i " 
of  the  parties  te  the  same.  Leitch  v.  Cumpston,  4  Paige  476;  Manis  et  al.  r.  I'^- 
Moines  National  Bank,  113  Iowa,  395.  miiie  the  court,  upon  application  of  cidi'.: 
party  may  give  such  further  directions  as  shall  become  necessary  for  the  purpcee  <'. 
carrying  such  order  or  decree  into  effect  according  to  its  spirit  and  intent,  the  vani- 
tion  of  such  an  essential  element  as  the  time  of  payment  would  not  fall  within  sud.  i  ' 
legitimate  exercise  of  discretion,  but  would  amount  to  a  material  alteration  of  the  un- 
ambiguous terms  of  the  agreement." 

In  Seller  v.  Union  Manufacturing  Co.,  50  W,  Vs.,  208,  the  court  mid,  at  pa^  21? 
"It  is  insisted  by  appellees  that  the  court  in  carrying  into  execution  a  coneeni  de- 
cree, must  necessarily  construe  such  consent  decree  and  has  a  right  to  corstrue  itf 
same  and  cites  Morris  i'.  Peyton,  supra,  in  support  of  their  propcsition.  This  is  coiTi'i 
in  BO  far  as  it  is  necessary  to  carry  into  execution  such  consent  decree,  but  wc  Gnd  t^ 
authority  in  said  case  or  elsewhere  authorizing  the  court  toaet  aside  the  decree  aod  raui' 
one  in  lieu  thereof  totally  different  under  the  guise  of  construing  same.  In  t^e  ta!«  *'■ 
bar  the  court  has  determined  that  the  parties  in  making  their  consent  should  h^ve  gvir 
further  and  made  an  entirely  different  decree,  and  undertakes  to  make  it  (or  then.. 
By  the  consent  of  the  parties,  the  rights  of  the  savings  and  loan  association  were  kctc- 
nized  and  the  real  estate  was  decreed  to  be  sold  subject  to  its  claim.  Thia  was  tbf 
final  ascertainment  of  its  rights  by  consent  of  all  the  parties  to  the  suit  and  oould  »: 
be  changed  by  any  subsequent  order  of  the  court  without  like  consent  and  the  m^ 
made  by  the  receiver  of  the  equity  of  redemption  under  the  conoent  decree  dkould  hsvi 
been  confirmed  in  the  abesnce  of  a  aufficient  reason  for  directing  a  reeale." 
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VII,  Witbout  the  consent  of  all  the  parties,  the  only  way  in  which  a  consent  de- 
cree can  be  vacated  or  Bet  adde  ia  by  an  original  bill  allegingfraud  or  mutual  mistake 
or  some  other  g  ound  which  would  invalidate  an  a^ement.  Consequently  even  if 
the  petition  in  this  case  be  regarded  as  an  original  bill,  it  asks  for  no  relief  which  this 
court  has  power  to  grant. 

That  the  only  remedy  is  by  original  bill  has  long  been  well  settled. 

Gibson,  "SmlHinCh."Bec.  577;2Dan,  Ch.  Pr.  (Cth  Amer.  ed.),  p.  15S5;  5  Enc.  PI. 
&  Pr.  1060;  12  Corpus  Juris,  520;  Bradiah  v.  Gee,  Ambler,  229;  Clews  v.  First  Mort- 
g^e  Bondholders,  51,  Ga.  131;  Smith  v  Smith,  214  III.  App.  302;  Deaver  r.  Jones, 
114  N.  C.  649;  Stites  v.  McGee,  37  Oreg.  674;  Hvde  r.  Superior  Court,  28  R,  I.  204; 
Darrough  v.  Blackford,  84  Va.  509;  Hanion  v.  Fahv,  11  W.  Va.  482;  Armstrong  r. 
Wilson,  19  W.  Va.  103;  Morris  v.  Peyton,  29  W.  Va.  201. 

In  Curry  v.  Peebles,  83  Ala,  225,  the  court  said,  at  page  227: 

"A  bill  of  review,  or  an  original  billin  the  nature  of  a  bill  of  review,  can  only  be  filed 
by  parties  or  privies  to  the  former  suit,  and  will  not  be  entertained,  at  their  instance, 
to  reverse  and  set  aside  a  decree  taken  by  consent,  unless  something  which  was  not 
consented  to  has  been  inserted  as  bv  consent,  orimleeB  consent  was  procured  by  fraiid. 
2Dan.Ch.  PI.  4Pr.  1576, 1580.  When  a  decree  has  been  obtained  by  fraud,  a  party  or 
privy  to  the  suit  may  seek  relief  by  an  oriffinal  bill  in  the  nature  of  a  bill  of  review; 
and  if  the  decree  has  been  executed,  may  incorporate  therein  any  matters  neceesaiy 
and  proper  to  place  the  parties  in  the  same  situation  in  which  they  would  have  been 
.  had  the  decree  not  been  executed.  But,  ifa  stranger  to  the  suit,  a  party  not  in  pri,vity 
of  title  or  estate,  who  is  aggrieved,  seeks  te  impeach  the  decree  ft*  fraud  in  a  court  of 
equity,  he  must  proceed  ny  original  bill,  not  tor  the  purpose  of  reversing  the  decree, 
and  having  the  cause  retried,  but  to  vacate  it  entirely  as  to  him.  Gordon  it,  Rces, 
63  Ala.  3-V." 

In  England  the  court  bywhich  a  consent  decree  was  rendered  has  nopower  without 
the  consent  of  all  parties  to  set  the  decree  aside.  That  can  only  be  done  in  a  freeh 
action.  Ainsworth  v.  Wilding  (1896),  .L.  R,  1  Ch.  673;  18  Halsbury's  Laws  of  Eng- 
1  nd,  217, 

IE  the  court  should  permit  the  California  Cooperative  Canneries  to  intervene  for  the 


purpose  of  attacking  the  consent  decree,  it  is  clear  that  the  petitioner  would  have  no 
greater  rights  than  would  one  of  the  parties  to  the  decroe  making  a  aimlar  attack. 

In  Chester  City  v.  White,  220  Pa.  64S,  the  city  having  brought  suit  to  prevent  the 
moving  through  the  streets  of  buildings  which  had  been  used  as  a  smallpox  hospital, 
a  consent  decree  was  entered  providing  for  destruction  of  the  buildings  and  compensa- 
tion of  the  owners.  Certain  taxpayers  thereafter  filed  a  petition  praying  for  permission 
to  intervene  for  the  purpose  of  inquiring  into  the  validity  o!  the  consent  decree. 
Laterthey  filed  a  further  petition  to  have  tne  said  decree  revoked  and  set  aside.  Hold- 
ing that  such  relief  was  properly  denied,  the  court  said,  at  page  650: 

Admitting  the  ri^t  of  the  appellants  to  be  beard  as  interveners,  since  it  was 
allowed  by  the  court  oelow,  such  right  allocs  them  to  do  only  that  which  the  original 
party  in  whose  shoes  they  stand  might  do;  they  are  subject  to  the  same  limitations  and 
rsstrictions." 

A  party  to  a  coruent  decree  may  have  it  set  aside  by  an  original  bill  showing  that  his  ' 
consent  was  procured  through  fraud  or  mistake.    2  Dah.  Ch,  Pr.  (6th  Amer.  ed.) 
973-974;  Davenport  v.  Stafford.  8  Beav.  503;  Karnes  v.  Black,  185  Ky.  410;  Bank  of 
Glad  Sprii^  w.  McBwen,  160  N.  C,  414;  Prince  v.  McLemore,  108  Va.  26B, 

In  Cowley  It,  Farrow,  193  Ala.  381,  the  court  said  at  page  S84: 

"In  short,  a  consent  decree  may  be  asEoiled  through  the  coruent  upon  which  it 

In  England  the  courts  have  gone  somewhat  further  and  held  that  a  consent  decree 
may  be  set  aside  in  an  original  action  brought  for  that  purpose  "upon  any  groimds 

which  invalidate  the  agreement  it  espresees  ir ' ' '■'■ —  '  " 

'iuddersfield  Banking  Co,  (Ltd.)  v.  Henry  Liele 

In  Wilding  v.  Sanderson  (1897),  L.  R.  2  Ch.  f 
order  could  be  set  aside  on  the  ground  of  mistake  ii 
that  purpose,  Lord  Lindley  said  at  page  550: 

"A  consent  order  baaed  on  and  intended  to  carry  out  an  agreement  come  to  between 
the  parties,  ought  to  be  treated  as  an  agreement  which  could  be  properly  set  aside 
on  any  ground  on  which  an  agreement  in  the  terms  <ri  the  order  could  be  eet  aside, " 

In  Great  Northwest  Central  Ry.  v.  Charleboia  (1899),  L.  R.  App.  Gas.  114,  it  was 
held  that  a  consent  judgment  entered  upon  on  agreement  to  which  a  corporation 
was  a  party  might  be  set  aside  in  an  original  suit  on  the  ground  that  such  contract 
was  ultra  vires  the  corporation. 

But  further  than  this  no  court  has  gone  and  it  is  generally  stated  by  both  text 
writers  and  judges  that  a  consent  decree  can  not  be  set  aside  witlu>ut  the  coosent. 
of  all  the  parties  except  for  fraud  or  mutual  mistake. 
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la  2  SUeet,  Fed.  Eq.  Pr.  sec.  1&67,  it  is  said  that: 

"■  *  *  Such  a  decree  is  biudiiig  upon  the  coneenting  portieB  and  it  can  not 
he  r«heajd  or  reviewed  except  upon  a  ehowing  that  consent  was  obtained  bv  tnix! 
or  that  the  decree  was  baEeo  on  mutual  error.  Concent  decrees  are  tet  aeiae  «iiti 
the  greatest  reluctanc«.  The  pretense  that  the  applicant  waa  deceived  is  unAvailiBg. 
where  it  appeare  that  the  decree  was  entered  with  knowledge  of  all  mat^ial  farU 
and  under  the  advice  of  competent  couueel." 

In  Attorney  General  v.  Tomline,  L.  R.  7  Ch.  Div.  388,  Mr.  Justice  Fry  «id: 

"*  ■  ■  In  my  opinion  when  a  consent  order  has  been  drawn  up,  putcd  ud 
entered  it  is  not  competent  to  this  court  to  vary  that  wder  escept  for  reasona  wlurfa 
would  enable  the  court  to  set  aside  an  agreement. " 

In  Thompeon  v.  Maxwell,  95  U.  S.  391,  the  court  said  at  page  398: 

"A  decree  for  carrying  out  a  aettlement  and  compromise  of  a  suit  is  certainly  not. 
of  itself,  eiToneous.  When  made  by  consent,  it  is  praeumed  to  be  made  in  view  of  ths 
existine  facta,  and  that  these  were  in  the  knowled^  of  the  parties.  In  the  absence 
of  fraud  in  obtaining  it,  such  a  decree  can  not  be  unpeached." 

In  U.  8.  ConatructioQ  Co.  v.  Amour  Packing  Co.,  35  Okla.  177.  the  court  nid: 

"A  court  has  no  power,  aft«r  stipulation  for  settlement  ^leed  to  aod  signed  bj 
all  the  partiea  in  interest,  has  been  filed,  and  after  judnnent  has  been  entered  in 
accordance  with  such  stipulation,  to  vacate  and  set  aside  or  modify  the  iadgmcnt 
after  the  term  at  which  it  was  rendned,  in  the  absence  of  fraud  between  the  partiw 
agreeing  to  aettlement  by  consent  or  stipulation,  except  for  mistake,  neglect,  « 
omission  of  the  clerk." 

In  Rogers  v.  Sluder,  148  N.  C.  43,  the  court  said  at  page  46: 

"*  *  *  This  judjgment  directing  the  survey  having  been  entered  by  consenL 
the  court  had  no  power  to  'set  aside  or  modify  &e  same,  except  for  fraud  or  misukt 
of  both  parties.'  Vaughui  &  Barnes  v.  Gooch  A  Freecott,  92  N.  G.  524;  Bun  t.  Bns- 
well,  138  N.  C.  135." 

See  alao  Deaver  v.  Jones,  114  N.  C.  649;  Stitos  v.  HcGee,  37  Oreg.  574. 

Since  the  petition  of  the  California  Cot^ierative  Canneries  neither  abows  o 


Hm  parties  to  modification  or  vacation  of  the  decree,  nor  aJlwe*  the  existence  of  uv 
grouod  upon  which  a  consent  decree  may  be  set  aside  wiUaout  the  consent  of  ill 
parties,  it  is  nunifeet  that  it  can  gain  nothing  by  being  permitted  to  ii 


ground  upon  which  a  consent  decree  o 

parties,  it  is  nunifeet  that  it  can  gain  n         „    . 

this  court  has  no  power  either  to  modify  or  to  vacate  the  decree  under  such  c 

VIII.  The  interventions  allowed  to  the  wholesale  grocers'  aasociatione  aie  a  pmc- 
dent  for  the  denial  of  this  application. 

The  petitioner  points  our  that  orders  have  been  entered  allowing  the  NaliHal 
WholeAle  GroceiB  AseocUtion  and  the  Southern  Wholesale  Grocers'  AHsociatim  id 
intervene  ui  this  proceeding,  and  claims  that  inasmuch  as  these  associatiooa  haw 
been  allowed  to  intervene  the  California  Cooperative  Caniteriea  Aould  also  be  aUowni 
intervention. 

The  grocers'  associations  have  not  been  allowed  unlimited  intervtaition.  Tb«v 
sought  tor  intervention  merely  to  be  heard  in  oppoaitioo  to  any  modification  of  IliV 
decree  and  the  court  has  so  limited  their  ri^ts  and  has  specificaUy  directed  that  thrr 
are  not  allowed  to  intervene  to  take  control  of  the  proceedings. 

The  opinion  of  Judge  Stafford  upon  the  motion  to  strike  out  the  petition  of  ih 
Southern  Wholenle  Grocers'  Association  was  based  on  statements  that  it  was  reportnl 
that  the  Attorney  General  and  the  defendant  packers  being  the  partiea  to  thia  acticii 
might  come  into  court  and  by  consent  ask  for  a  modification  of  the  decree,  and  is  ■-■ 
follows; 

"  It  is  considered  that  upon  the  facts  alleged  in  th«ir  petition  it  is  fair  and  just  (hit 
they  should  be  allowed  to  intervene,  not  to  take  control  of  plaintiff's  side  of  the  pto- 
ceedings,  but  for  the  limited  purpose  stated  in  their  petttion,  namely,  to  be  bran) 


"1.  The  decree  was  in  part  at  least  the  fruit  of  their  own  efforts. 

' '  2.  They  abandoned  the  pursuit  of  other  remedies  in  reliance  on  this  den«e. 

"3.  The  protection  afibrded  them  by  this  decree  might  have  been  secnred  in  > 
proceeding  in  their  own  name  and  behuf . 

"4.  The  change  suggested  would  leave  them  in  an  embamasing  poaitian  in  no* 
Bsekingto  secure  the  same  protection. 

"6.  The  decree  ought  not  to  be  modified  unless  the  court  is  convinced  thai  Ae 

public  interest  requires  it  and  the  petitionen  fairly  represent  a  large  and  welt-definrd 

portion  of  the  public  whose  position  will  enable  them,  and  whose  interest  will  prompi 

them,  to  present  to  the  court  facts  or  reasons  wfaidi,  among  others,  the  court  on^i  to 

.  hear  and  consider  before  allowing  the  decree  to  be  changed. 
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"Tbia  decisioa  muat  not  be  underatood  as  opernn;  tite  door  to  all  wouM-bo  inter- 
venexB  vho  may  consider  themselves  intereetod  in  the  decree  or  any  change  Uierein, 
but  as  strictly  limited  to  the  facte  alleged  in  this  petition  which  are  in  law  admitted 
by  the  motion  to  strike  out." 

The  California  Coopeistive  Canneries,  however,  does  not  aeek  as  did  the  grocera  to 
intervene  for  the  mere  rij^ht  of  being  heard  upon  applications  made  by  the  parties,  but 
seeks  this  intervention  for  the  purpose  of  taking  control  of  the  proceeding  and  destroy- 
ing as  far  as  passable  (be  entire  decree.  It  should  be  noted,  moreover,  that  Judge 
Stafford  said :  "  The  decree  ought  not  to  be  modified  unless  the  court  is  convinced  that 
the  public  iutereat  requires  it."  Doubtleee  the  eourt  would  be  inclined  to  exercise 
its  discretion  in  favor  of  a  party  who  sought  to  protect  the  work  of  tiie  court  as  against 

...  ^jjp  BQugjjt  ify  destroy  it. 

le  case  of  the  wholesale  grocers  the  petitioners  were  invoking  the  exercise  of  a 
'  which  tflis  court  does  in  fact  poseem,  namely,  to  refuse  to  modify  or  vacat«  th© 
aecree  even  thouifh  all  the  patties  abould  consent  thereto. 

In  Coleman  v.  Neiil.  II  Fed.  461,  a  consent  decree  was  entered  in  a  suit  between  an 
asaignee  in  bankruptcy  and  an  aaaignee  under  a  deed  of  voluntary  aaeignemnt.  By 
the  tenoB  of  this  decree  the  latter  waa  left  liable  to  account  to  the  creditors  of  the 
aeeigiuH'  in  a  State  court  for  the  portion  of  the  assets  wfaic^  he  bad  collected.  Four 
yeaiB  later  the  defendant  petiiioned  for  a  modification  of  the  decree  and  the  plaintiff 
consented  to  such  modification.    The  court  said  i 

*"*  *  *  Ifhe(tbepIaiDtifi)and  the  defendant  werealoneintereeted.thwe  would 
be  no  reason  to  deny  the  application.  But  the  fact  is  that  the  amendment  soudit  will 
seriously  aSect  certain  creditors  of  the  bankrupt  copartneniiip,  the  Titusville  Saving 
Bank,  and  is  intended  so  to  operate.  Tnese  creditors  are  before  the  court  by  their 
counsel  protesting  lu^ainst  the  allowance  of  the  amendment,  and  the  real  question  is 
whether  as  against  tbem  the  decree  should  be  modified.    •    •    • 

"After  the  most  serious  consideration  of  the  case,  the  court  is  constrained  to  deny 
the  petition  to  amend  the  decree.  The  creditors  had  a  right  to  rely  on  the  de<3«e  as 
made,  and  justice  to  them  forbids  that  it  should  be  disturbed  at  this  late  day." 

As  has  already  been  stated,  if  the  California  Cooperative  CannerieeasksinterventiMi 
merely  for  the  purpose  of  being  beard  as  an  amicus  curiae,  which  is  toe  status  of  the 
grocer  asaocaations,  no  objection  would  be  made  to  its  appb'cation. 

IX.  The  petitioner  shows  no  facta  establialiing  any  peculiar  rights  entitling  it  to 
special  privileges  as  an  inter venor. 

The  petitioner  bases  its  right  to  intervene  primarily,  if  not  exclusively,  upon  the 
alleged  contract  of  May  9,  1919,  between  the  petitioner's  predecessor  and  Armour  A 
Co.,  whereby  the  latter 

"Agrees  lo  purchase  and  receive  from  first  party  all  the  California  canned  frulta 
required  by  the  business  of  second  party  and  Armour  &  Co.,  a  corporation  of  the  State 
of  Illinois,  during  the  life  of  this  contract." 

Even  if  this  were  a  contract,  it  would  not  be  a  sufficient  warrant  for  Armour  A  Co. 
to  vio.'ate  the  laws  of  the  United  States  in  order  to  carry  it  out,  not  would  it  place  the 
petitioner  on  any  different  basis  &om  other  concerns  who  were  presumably  doing 
busineHs  with  the  defendants  at  the  time  of  the  entry  of  the  decree.  Inasmuch  as 
the  said  instrument,  however,  is  not  an  enforceable  contract  and  contained  a  clear 
provision  for  cancellation  by  Armour  &  Co.  under  conditions  brought  about  by  gov- 
ernmental action,  petitioner's  entire  basis  for  intervention  fails. 

In  order  for  a  contract  to  be  binding,  it  must  possess  mutuality,  which  is  entirely 
lacking  in  the  instnunent  under  condaeration.  Armour  &  Co.,  a  New  Jersey  corpora- 
tion, agrees  to  purchase  the  canned  fruits  required  by  it  and  also  the  canned  miits 
required  by  Armour  &  Co.,  an  Illinois  corporation,  duriM  the  life  of  its  busineee. 
For  what  purpose  such  goods  may  be  required  is  not  even  defined,  but  the  nature  of 
Armoui  &  Co.'s  businees  in  the  unrelated  lines  makes  it,  oE  course,  evident  that 
these  products  were  not  needed  for  the  consumption  of  Armour  &  Co. ,  or  for  the  use 
in  the  manufacture  of  other  articles,  or  to  meet  Uie  requirement  of  any  plant,  but  that 
Armour  &  Co.  merely  bought  these  goods  either  for  the  purpose  of  speculation 'or  for 
reselling  same  to  retailers.  Manifestly  it  was  and  is  impossible  to  make  any  reason- 
able estimate  of  the  quantity  which  might  be  required.  Not  only  would  the  ability 
of  Armour  &  Co.  to  extend  its  business  enter  into  such  a  determination,  but  there 
would  also  be  present  many  factors  relating  to  general  conditions  of  the  industry 
over  which  Armour  &  Co,  would  have  bttle  control.  The  distinction  between  cases 
where  such  contracts  are  upheld  because  the  purchaser's  business  makes  possible  a 
reasonably  accurate  estimate  of  the  purchaser's  requirments  and  cases  where  the 
punJiaaer  is  merely  buying  in  order  to  reeell  as  much  as  possible  is  well  defined. 
Pittsburgh  PUte  Glass  Co.  v.  H.  Neuer  Glass  Co.,  253  Fed.  ISl;  Santaella  v.  Otto  F. 
Lange  Co.,  155  Fed.  719;  Campfield  u.  Sauer,  1S9  Fed.  576;  Lima  Locomotive  Co.  v. 
National  Co.,  155  Fed.  77;  Cmne  v.  C.  Crane  &  Co.,  105  Fed.  869. 
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Th«  preaent  rontnrt,  lacking  Kay  baaia  by  whirh  the  purchaser's  need  may  be 
Mtimated,  is  clearly  invatid  and  unentorceible  and  is  very  simiUr  to  the  contnct 
in  Cran^  r.  (.'.  <>»ne  &  Cc.  supra.  In  that  case  the  court,  by  Judge  Groascup,  said 
at  paira  H72: 

"The  contrarts  broiiftht  to  our  attention  have  no  such  etandsird  of  appioumate 
certainty  and  no  such  safe^iard  ^tainst  opportunity  to  impoee  upon  the  vendor. 
Plaintiffs  in  error  were  at  the  time  en^Med  in  no  manufacture  or  business  that  required 
dock  oak  lumber  a^  an  incidental  Hupply,  nor  were  they  under  any  contract  to  deliver 
such  lumber  to  third  persons  at  fixed  prices.  Tliey  were  lumber  merchants  paie 
and  simple— middlemen  betweeif  the  defendant  in  error,  and  such  customers  k 
usually  come  to  a  mc-rchant.  Should  the  contract  under  discussion  be  upheld,  the 
plaintifls  in  error  would  be  held  to  occupy  this  advantaf^uB  situBtioo:  If  the  prim 
of  dock  oaV  lumber  row.  they  would,  by  that  much,  increase  their  ratio  of  profile, 
and  pr.Dbably,  coming  into  a  situation  to  outbid  competitoie.  increiw  also  the  qiian- 
turn  of  orders,  if,  on  the  other  hand,  prices  fell  below  the  range  of  profits,  the  orders 
could  be  wholly  discontinued. 

''On  the  contrary,  the  situation  of  the  defendant  in  error  would  be  this:  Should 
prices  fall,  it  could  not  compel  the  plaintiffs  in  error  to  give  further  orders:  bul. 
should  prices  rise,  the  orders  sent  in  would  be  compulsory,  and  the  lo39  measured 


of  orders.  It  is  needless  to  say  that  such  a 
of  mutuality.  It,  in  effect,  binds  the  defendant  in  error  alone,  for  it  leaves  the 
plaintiffs  in  error — whose  whole  interest  in  embodied  in  the  prices  obtainable— in  i 
situation  to  either  go  on  or  to  discontinue,  as  such  interest  develops. " 

Moreover,  in  thia  case  the  price  to  be  paid  for  the  products  was  entirely  aiibject  lo 
the  whim  of  the  purchsBer.  for  while  it  was  provided  that  the  price  should  be  the 
price  used  by  the  I'alifornia  Packinst  Corporation,  it  was  provided  further  that:  'In 
case  the  pirties  are  Ainable  to  agree  upon  a  price  to  be  paid  for  such  grades,  secoad 
party  shall  not  be  required  (o  accept  the  airae. " 

Even  if  thia  instrument  he  a  valid  contract,  the  petitioner,  by  the  very  terms  of  lie 
instrument,  surrendered  all  right  to  mailing  the  claim  which  it  makes  in  this  pro- 
ceeding.    In  paragraph  9  it  Hpecitically  pro\'ido^  as  follows: 

'■  In  Qiee  go-\-ernmental  action  materially  interferea  with  the  performance  of  thif 
C.>ntract  by  second  party,  then  and  in  that  cafe  it  shall  have  the  right  to  cancel  and 
terminatethisagreemenlbygivingeodays' written  notice  to  first  party  of  it"  --'-"-- 
HO  to  do,  and  shall  not  be  hold  liable  for  any  loss  resulting  therefrom." 

Furthermore,  there  ic  no  doubt  that  thia  clause  was  inserted  in  the  contract  ti 
the  very  contingcricy  of  some  action  being  taken  by  the  Government  i^ainst  Armour 
&  Co.,  with  respect  to  its  dealings  in  unrelated  lines. 

It  should  be  Dome  in  mind  that  the  report  of  the  Federal  Trade  CommiBsion.  ( 
demning  the  extension  of  the  packers  into  the%  unrelated  lines  was  made  to 
President  of  the  I'nited  States  on  July  3.  Ifllri.  and  that  hearings  in  which  the  s» 
subject  was  considered  were  begun  before  the  House  Committee  on  Interstate  and 
Foreign  Commerce  in  December,  ISl'^,  and  that  hearings  before  the  Senate  Committi* 
on  Agriculture  and  Forestry  were  begun  in  January,  liH9,  while  the  contract  between 
the  petitioner  and  Armour  &  Co.  is  dated  May  9,  1919. 

The  petitioner  states  that  pursuant  to  this  provision  in  the  contract  Armour  4  I' 
notified  the  petitioner  that  the  contract  was  to  be  conaidered  as  canceled.  Evi 
if  we  assume,  therefore,  that  except  (or  this  provision  the  petitioner  had  a  valid  co 
tract  and  suffered  damage,  the  plaintiff  voluntarily  surrendered  any  right  of  action 
/■  kind  which  it  might  have  for  breach  of  contract,  and  having  surrendered  all 
'  '  '  which  it  might  have  under  said  contract  the  petitioner  loees  e' — 
posaioie  Dasis  lor  even  an  appeal  to  the  consideration  of  this  court. 

If  petitioner  has  any  ground  for  complaint  wbatever,  it  must  be  against  Armour  i 
Co.  individually,  and  if  the  petitioner  believes  that  anv  cause  of  action  eicists  under 
the  terms  of  its  contract  it  has  a  legitimate  remedy  at  law. 

X.  The  consent  decree  in  this  case  is  in  al!  respects  valid  and  binding  and  containf 
no  defect  impairing  its  validity. 

The  decisions  previously  cited  show  that  the  claim  made  in  the  petition  of  tbe 
California  Cooperative  Canneries  that  the  decree  was  an  economic  mistake  aad  unwise 
can  not  now  be  considered  by  the  court  for  the  reason  that  'There  can  be  no  error 
in  a  consent  decree,  for  consent  cures  all  error." 

If,  however,  such  an  issue  were  relevant  here,  it  should  be  noted  that  every  govern' 
mental  body  which  has  investigated  this  subject  during  the  past  20  years  has  reported 
that  the  menace  of  the  defendants'  monopoly  wa.s  pregnant  with  danger  to  our  people 
and  has  urged  that  steps  be  taken  to  curb  and  end  ita  growth.    We  refer  to  iovesti- 

Sitions  by  conp«smonal  committees,  the  Federal  Trade  Commission,  Department  oi 
uetice,  grand  juries,  both  Stat^  and  Federal,  and  other  public  bodiee. 
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The  biatory  of  the  act?  of  ag^re«ioa  and  lawles'iiieja  on  the  part  of  the  d^endanta 
which  lead  up  ti  the  entry  of  the  decres  till  hundreds  of  pagea  of  public  records. 
Fir  thia court  to  Ko  into  an  investigation  of  the  history  of  the  meat  packers  during  the 
la^t  30  yeira  would  be  a  most  labonous  and  time  consumii^  task,  but  the  cooaiderati&n 
of  whether  or  not  the  decree  mw  wise  wou'.d  certainly  make  it  oece^Bary  to  assume 
this  burden. 

None  of  the  facta  set  forth  in  the  petition  furnish  any  sound  baflis  for  attacking  ila 
validity  and  a  briiif  examin ttion  of  thjm  shows  conciusivety  that  the  decree  upon 
its  face  is  perfectly  lej^l  and  valid. 

(1>  The  general  appearance  bv  defendanta  and  their  conaent  gave  the  court  juria- 
diction  over  their  peraouB.     (17  Am.  &  Eng.  Enc.  of  Law,  2d  Ed.  1064,1 

(2)  The  court  had  iuriadictionof  the  subject  matter  of  the  suit.  District  of  Columbia 
Code,  section  6t;  Hine  v.  Morse,  31S  U.  S.  493;  Sherman  Antitrust  Act,  section  4; 
United  States  Judicial  Code,  B9::tion  34. 

(3)  The  petition  states  facts  which  fuUv  justify  the  decree. 

It  ia  unnecessary  to  here  aet  forth  the  facta  alleged  in  the  petition  which  apeak  for 
themselves.  It  ia  sufScient  to  state  that  the  petition  alleges  the  existence  of  a 
monopoly  and  an  attempt  to  monopolize  on  the  part  of  defondante,  existence  of  un- 
lawful contractsandcombinatioua  in  reattaint  of  trade,  the  elimination  of  competition, 
and  many  other  acts,  which  the  Sherman  Antitruat  Act  and  the  Clayton  Act  make 
unlawful. 

(4)  It  was  fully  within  the  power  of  the  court  under  existing  antitrust  acts  to  stamp 
out  and  prevent  the  continuance  of  such  unlawful  acts  as  were  alleged  in  the  petition 
and  the  court  lias  ample  power  and  should  adapt  the  decree  to  tjie  exigenciea  of  the 
situation  by  any  means  or  device  whataoever  whii'h  it  may  deem  proper.  Northern 
Securities  Co.  v.  United  States,  133  U.  S.  197;  Standard  Oil  Co.  «.  United  SUtea, 
221  U.  S.  1,  77,  78;  United  States  v.  American  Tobacco  Co.,  221  U.  S.  184,  185,  188. 
187,  1S8;  United  States  v.  Union  Pacific  Railroad  Co.,  226  U.  S.  470. 

In  passing  upon  the  acts  of  the  defendants  it  is  necessary  to  take  into  consideration 
their  entire  course  of  business  over  a  period  of  yeara,  and  it  is  not  proper  to  consider 
isolated  acts  which,  though  not  unlawful  in  themselves  may,  when  viewed  in  their 
context,  be  part  of  an  unlawful  conspiracy.  United  States  v.  Patten,  226  U.  S.  525, 
544;  Hopkins  v.  Oxley  Stave  Co..  83  Fed.  912,  923. 

The  power  of  the  court  to  prevent  and  restrain  violations  of  the  antitrust  laws 
necessarily  includes  the  power  to  prohibit  acts  whi<-h,  though  lawful  if  standing  alone, 
are  elements  of  an  unlawful  ai;lieme  or  plan.  Gompers  v.  Bucks  Stove  &  Range  Co., 
221  U.  R.  418,  438. 

In  this  connection  it  must  be  rem3mbered  that  these  same  defendants  had  been 
under  an  injunctioii  since  1903,  whicli  was  affirmed  by  the  Supreme  Court  of  the 
United  States  in  1905  (Swift  4  Co,  v.  United  States,  196  U.  S,  375),  the  purpose  of 
whicii  was  to  terminate  the  conditions  which  were  still  found  to  exist  in  1920  and 
shown  in  the  petition  of  the  Department  of  Justice  to  have  become  a  real  menace  to 
open  competition  and  to  the  j)ublic  welfare. 

(5)  It  claimed  in  the  petition  that  the  effect  of  the  toUowii^  provision  is  to  deprive 
the  court  of  all  jurisdiction: 

"•  •  •  That  their  (defendants)  consents  to  the  entry  of  said  decree  shall  not 
constitute  or  be  considered  an  admisiion,  and  the  rendition  or  entry  of  said  decree 
or  the  decree  itaelf  shall  not  constitute  or  be  conaidcred  an  adjudication  that  the  de- 
fendants or  any  of  them  have  in  fact  violated  any  law  of  the  Ijnited  States." 

If  thie  were  the  case,  it  would  be  possible  for  the  convicted  criminal  to  deprive  the 
court  of  power  to  sentence  him  by  means  of  a  protestation  that  he  was  innocent  and 
not  guilty. 

Whatever  reservations  the  defendants  might  have  made  to  save  their  facee,  their 
consent  to  the  entry  of  the  decree,  which  was  moat  specific  in  its  terms  and  prohibi- 
tions, was  as  effective  a  justification  of  the  decree  aa  the  verdict  of  a  jury.  The  United 
States  Supreme  Court  has  recently  cited  and  referred  to  the  decree  as  an  exiatii^  in- 
strument, and  it  would  appear  that  this  saving  clause  did  not  impress  the  court  as 
affecting  its  validity.  In  the  case  of  Stafford  v.  Wallace,  et  al.,  Chief  Justice  Taft 
referred  to  the  decree  as  follows: 

"Following  the  Report  of  the  Federal  Trade  Commission,  and  before  the  passage  of 
this  act,  a  bill  in  equity  for  injunction  was  filed  in  1920  in  the  Supreme  Court  of  the 
District  of  Columbia,  in  whicn,  on  February  27  of  that  year,  was  entered  a  decree 
against  the  same  Big  Five  packers  consented  to  by  them  with  the  saving  clause  that 
it  should  not  be  conaidered  aa  an  admisaion  that  tney  had  been  guilty  of  violations  of 
law.  The  decree  enjoined  the  packers  from  doing  many  acta  in  pursuance  of  a  combi- 
nation to  monopolize  the  purchase  and  control  the  price  of  livestock,  and  the  sale  and 
distribution  of  meat  products  and  of  many  by-products  in  preparation  of  meate  and  in 


..V^iOU^R" 


1170  PACKEBS'  CONSENT  DECBEE. 

QikreUted  linw,  not  here  relev^Dt,  and  from  continiiii^  to  own  or  ctHitrol,  directly  w 
indirectly,  any  intoreetin  any  public  Btockynrdmu-ket  company  in  the  United  StM«i, 
or  in  any  Htockyord  market  journal,  or  in  any  stockyard  twrninal  niboad,  (v  in  an; 
prfbiic  coid-etorege  warehouse." 

Thereby  the  United  States  Suprame  Court  rect^nised  that  this  very  decree  me  i 
perfectly  valid  act  of  the  court  which  entered  it. 

Moreover,  this  clause  merely  conttitutes  a  statement  of  law  and  ^vee  to  the  defeod- 
ante  only  the  same  benefit  as  they  are  assured  of  under  section  S  of  the  Claytni  Art, 
which  contains  the  provision  that  a  consent  decree  shall  net  be  prima  facie  evidenn 
in  any  proceeding  brought  against  the  defendanle.  The  defendants  by  insisting  thai 
the  decree  ehoukl  not  operate  u  an  admisalDn  of  guilt  under  the  antitrust  livi, 
or  as  an  adjudication  that  they  had  violated  any  such  laws,  clearly  had  under  conmda- 
atimi  the  triple  damage  proYisionB  of  the  Sherman  antitrust  Jaw.  They  wtt«  willing 
to  consent  to  the  tetms  at  the  decree,  but  not  willing  to  run  any  chance  of  having  tbe 
decree  used  against  them  to  their  injury  or  as  a  sword  of  attack  by  the  mjuiy  ctwi- 
petitors  who  had  I^len  victims  to  the  march  of  their  monopoly. 

(B)  The  eighteenth  clause  of  the  decree  provides  that  jurisdiction  of  the  cause  ia  to 
be  retained  by  the  court  "for  the  purpose  of  taking  such  other  action  <»  adding  at  tbt 
foot  of  the  decree  such  other  relief,  if  any.  as  may  become  necenary  or  appropriate  fa 
the  carrying  out  and  enforcement  of  this  decree  and  for  the  piirpoee  of  entertainii^  it 
any  time  hereafter  any  application  which  the  parties  may  make  with  respect  to  this 

ThisclauaedoeBnotprovideanyba^fOT  an  application  foramoditicatifm.fcTitww 
limited  to  such  applications  as  might  be  necessary  for  carrying  out  the  enforcemeDt  d 
tlie  decree,  and  the  genial  words  following  must  be  construed  m  thelight  of  theenlirt 
clause.  To  hold  otherwise  would  lead  to  the  absurd  concludon  that  by  inserting  this 
jmivision  the  parties  consented  in  advance  to  any  changes  in  the  terms  of  their  agrte- 
ment  lor  whicn  any  party  might  apply.  As  has  above  been  stated,  the  courts  h»v« 
held  conaiBtently  that  none  of  the  parties  to  a  consent  decree  can  apply  for  a  change  of 
any  of  the  fundamental  provisions  without  the  consent  of  the  other  party.  Citf  li  i 
De«  Hoinea  v.  Des  Moines  Water  Co.,  218  Fed.  939  (affirmed  230  Fed.  570^:  Sella  r. 
Union  Manufacturing  Co.,  50  W.  Va.  208.  | 

As  was  weU  said  by  Senator  Shields,  a  well  known  jurist  and  fonner  chief  justice    ; 
of  the  Supreme  Court  of  the  State  of  Tennessee,  upon  the  floor  of  the  Senate,  on  thii 
very  subject:  I 

"I  understood,  at  the  time  that  decree  was  entered,  that  there  was  a  reeervatiofi. 
not  as  to  the  principals  enunciated  or  the  rights  adjudicated,  but  as  to  the  execution 
of  the  decree;  that  there  was  a  reservation  to  the  effect  that  the  Government  could    ' 
apply  for  such  orders  as  were  necessary  to  enforce  and  carry  out  the  odjudicatiaii 
made.    I  also  understood  that  it  was  a  decree  by  consent  from  which  there  could  he 
no  appeal  or  other  proceeding  for  review  proeecuted.    Of  course,  I  am  not  attempt- 
ing to  quote  the  language  of  the  decree,  but  if  1  am  correct  atxtut  it,  and  it  woi  i    i 
mere  reservation  providing  for  the  execution  of  the  decree  that  court  has  rto  moif    ' 
power  to  modify  tnat  decree  tl^pji  it  would  have  to  enact  a  law.    When  a  court  oax 
enters  a,  decree  and  adjourns,  it  is  a  finality.    If  there  was  any  other  rule,  if  a  court 
could  go  bock  and  overturn  or  modify  decrees  settling  the  principle  of  a  controvenr 
and  the  rights  of  parties  then  the  courts  ought  to  beatolished;  there  would  be  nothing 
final  in  their  action.    There  would  be  no  end  to  litigation,  and  no  man  would  be   | 
safe  in  his  adjudicated  lights."     (Cong.  Rec.,  Jon.  4, 1932  pp.  857,  B58.)  \ 

In  most  of  the  antitrust  cases  the  provision  is  much  bnAder  than  the  verbiage  U 
clause  18.  and  frequently  provides  for  an  opportunity  for  the  parties  to  apply  to  the 
court "  if  it  be  hereafter  shown  to  the  aatisfaction  of  the  court  that  by  reason  of  changed 
conditions  or  changes  in  the  statute  laws  of  the  United  States,  the  provisiona  herccJ 
have  become  inappropriate  or  inadequate  to^ maintain  compctiti^'e  conditions  is 
interstate  trade  or  commerce  of  the  United  States  *  *  ■  and  ore  no  longer  necte-  | 
sanf  to  secure  or  maintain  competitive  conditions  in  such  trade  or  commeire." 

See  United  States  i>.  Kluge  et  at.,  decree  dated  October  8,' 1917,  United  SWts 
District  Court,  Southern  District  of  New  York.  _  I 

XI.  The  application  of  the  California  Cooperative  Canneries  should  be  denied. 

The  decree  entered  upon  the  consent  of  the  portiee  to  the  action  was  the  act  o: 
the  parties  themselves,  and  the  court,  by  approving  and  signing  the  same,  aUow«^ 
the  decree  to  go  on  record  and  gave  it  the  full  force  and  effect  of  a  judgment  by  the 

A  consideration  of  all  the  cases  recited  in  the  previous  points  of  this  brief  dtom 
that  the  courts  uniformly  rt^ard  a  fudgment  entered  upon  the  consent  of  the  portin 
OS  an  agreement  between  them,  which  is  not  subject  to  modification  or  change  bv 
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the  court  except  upon  the  consent  of  the  parties  makmg  tbe  same  or  upon  pioof  of 
fraud  or  mistake  of^bct  by  the  parties  at  tlie  time  of  entering  into  tlie  agreement. 

The  record  before  the  court  shows  that  no  party  to  the  action  or  the  ^reement  has 
consented  that  the  agreement  should  be  vacated  or  modified,  and  no  party  intimates 
fraud  or  mistake  in  connection  with  the  maJung  of  the  agreement,  t^e  terms  of  which 
are  speciflcally  set  forth  in  the  decree  of  this  court. 
Beapectfully  submitted. 

Bkeed,  Abbott  &  Moroan, 
Attomeys/oT  Nalional  WhoUsaU  Grocert' 
AiaocifUion  oj  tht  VniUd  Statei. 
William  G.  Bkeed, 
StJMNBB  Ford, 
E,  A,  Ckaighill,  Jr., 
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STATEMENT  OF  DEFENDANT,  THE  CUDAHT  FACKma  CO.,  IN OPFO- 
BITION  TO  INTBEVENTIOH  OF  CALIFOSNIA  COOPBBATtVE 
CANNERIES. 

In  the  Supreme  Court  of  tiie  Bistrict  of  Columbia.  United  States  of  Americt  r. 
Swift  &  Co.,  Armour  &  Co.,  Morris  &  Co.,  Wilson  &  Co.,  Cudahy  Packing  Co.,  el  il 
"^uity,  No.  37623. 


Equil 


iV  the  defendant,  the  Cudahy  Packing  Co.,  by  its  attorney,  "niomas  Cregh. 
and  objeirts  to  the  granting  by  this  honorable  court  of  the  motion  filed  herein  by  uk 
California  Cooperative  Canneries,  aaking  for  leave  lo  intervene  for  the  purpows  kI 
forth  in  the  intervening  petition  thereto  attB<.-hed  and  abowB  the  court  that  such  intet' 
vention  should  not  be  allowed  or  granted  for  the  CoUowing  reasons: 

1.  The  decree  having  been  entered  by  the  consent  of  all  parties  thereto,  it  is  equillj- 
neresBuy  that  the  consent  of  all  parties  be  given  before  intervention  is  allowed.  Tha 
defendant  objects. 

2.  Under  paragraph  6  of  the  intervening  petition  tendered  with  aaid  motiaci  it 
appears  that  the  California  Cooperative  Canneries  claim  that  such  decree  is  vrnd  in 
want  of  jurisdiction  and  certain  other  reasons. 

In  such  case  said  California  Cooperative  Canneries  have  a  remedy  otherwiae  than  bi 
being  made  a  party  intervenor  herein— and  to  permit  them  to  be  made  such  |wny 
intervener  for  the  purpose  of  attacking  said  consent  decree  would  be  unwanant«d 
and  inconsiBtent  with  proper  procedure.  i 

Said  decree  was  enteredFebruaty  27, 1920,  and  has  therefore  been  in  forceandefiwt 
for  more  than  two  years,  and  the  several  defendants  in  such  time  have  in  good  bilb    . 
been  proceeding  in  all  respects  to  carry  out  il«  terms.  I 

Said  California  Cooperative  Canneries  has  been  fully  advised  at  all  timee  of  the  eotrv  . 
of  Haid  decree  and  of  such  steps  and  procedure  and  failure  on  its  part  earlier  to  fileitt  | 
application  constitutes  laches  and  eetops  it  from  now  asserting  any  right  il  ever  it  had  i 
any,  to  aeek  to  vacate  or  modify  the  terms  of  said  decree. 

The  Cudaht  Packino  Co. 
By  Thohab  Creiqh,  It*  AUarnei. 
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In  the  Supreme  Court  of  the  District  of  Columbia.  The  United  States  of  America, 
petitioner,  v.  Swift  &  Co.,  and  others,  delendanta.  No.  37823,  equity.  Statement 
of  Morris  &  Co.,  a  Maine  corpoiation;  Morris  &  Co.,  a  New  ieieey  corporation; 
Morris  &  Co.,  a  Louisiana  OM-poration;  Morris  &  Co.,  a  Penneylvauia  corporation; 
MorriB  PackinB  Co.,  a  Maine  corporation;  Joseph  Stem  &  Sons,  a  New  York  cot- 
poration;  Brooklyn  Beef  &  Provision  Co,,  a  New  York  corporation;  Condit  Beef 
&  Provision  Co.,  a  New  Jersey  corporation;  Corwin  Wilde  Co.,  a  Massachusetts 
corporation;  Donnelly  &  Co.,  a  Massachusetts  corporation;  Chamberlain  &  Co., 
aMassachusetts  corporation;  J.  M.  Wilson  Co.,  a  MasBachuBetlscorporation;  Middle- 
towD  Beef  &  Provision  Co.,  a  Massachusetta  corporation:  National  Hotel  &  Supply 
Co.,  an  Illinois  corporation;  Glenn  &  Anderson  Co.,  an  lUinois  corporation;  Nelstn 
Morris.  Edward  Morris,  Charles  M.  Macfarlane,  Louis  H.  Heymann,  and  Horry  A. 
Timmius,  defendants. 

May  it  plea.ie  the  court,  as  this  is  a  consent  decree,  it  can  only  be  modified  by  the 
consent  01  all  the  parties  thereto,  and  aa  two  different  interests  are  seeking  to  intervene 
in  this  case,  one  to  modify  the  decree  or  set  it  aside  altt^ether  as  invalid,  the  other  to 
sustain  the  decree,  it  is  only  fair  to  this  honorable  court,  to  these  interveners,  and  all 
parties  interested  that  the  position  of  above  defendants  should  be  made  plain.  Ac- 
cordingly, these  defendants  would  state  their  position  as  follows: 
-  When  the  consent  decree  was  entered  in  this  case,  on  February  27,  1920,  these  de- 
'eudanta  in  opeo  court  and  ss  a  part  of  the  proceedings  irade  the  following  statement: 
"These  defendants  have  consented  to  this  decree  and  to  give  up  certain  busineses 
dot  because  of  guilt,  for  they  have  not  violated  any  law.  but  that  the  American  people 
nay  be  assured  that  there  is  not  the  remotest  possibility  of  a  food  monopoly  by  the 
packers;  that  the  constant  criticism  and  agitation  leveled  at  this  vitu  industry, 
which  is  seriously  injuring  not  only  it,  but  the  people  generally,  may  cease;  that 
letter  understanding  and  feeling  between  this  industry  and  the  public  may  be 
Bestablished.  and  that  conditions  in  this  uncertain  and  dangerous  period  of  recon- 
itruction  may  be  stabilized  and  the  efficiency  and  benefits  of  this  great  indusUy 
lealing  as  it  does  in  a  prime  necessity  of  life,  a  highly  perisiiable  prmluct.  may  be 
jreeerved.  For  these  reasons,  and  in  the  sincere  belief  that  these  things  will  be 
horoughly  demonstrated  throughout  whatever  subsequent  proceedings  take  place  in 
his  case,  we  have  consented  to  this  decree." 

That  was  the  position  of  these  defendants  when  the  decree  was  entered ;  it  is  their 
Hisition  now. 
This  consent  decree  it 
[nonstrated  by  the  foil 
'  The  defendants  and  each  of  them  maintain  the  truth  of  their  answers  and  aeeert 
heir  innocence  of  any  violation  of  law  in  fact  or  intent,  they  nevertheless  desiring 

0  avoid  every  appearance  of  placing  thpmselves  in  a  position  of  antagonism  to  the 
iuvemment.  have  consented  and  do  consent  to  the  making  and  entry  of  the  decree 
low  about  to  he  entered  without  any  findings  ot  fact,  upon  condition  that  their  con- 
ents  to  the  entry  cf  s  lid  decree  shall  not  constitute  or  be  considered  an  admission,  and 
he  rendition  or  entry  of  Eaid  decree  or  the  decree  itself,  shall  not  constitute  or  he 
onsidered  an  adjudication  that  the  defendants  or  any  of  them  have  in  fact  violated 
nv  law  of  the  United  States." 

This  consent  decree  would  never  have  been  entered  into  without  this  clause. 
'his  language  of  the  decree  is  unmistakably  plain  and  speaks  for  itself. 
These  defendants  state  most  positively  and  unequivocally  that  they  violated  no 

The  answer  which  these  defendants  filed  to  the  Government's  petition  in  this  c^ee 

1  hereby  ex[T^n>ly  referred  to  and  made  a  part  hereof.    These  defendants  now  stand 

Immediately  upon  the  entry  of  this  consent  decree  these  defendants  diligently 
>t  about  to  comply  with  the  decree  in  go^d  faith  and  to  dispose  of  all  the  properties 
1  be  disposed  of  thereunder.  The  record  in  these  proceedings  will  fully  confirm 
le  statement  that  these  defendants  have  complied  with  this  decree  in  good  faith 
nd  at  great  financial  loss. 
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On  March  3,  1022,  these  defendants  tiled  ia  this  court  a  awata  report  of  the  dispon' 

tion  oE  their  prohibited  holding  and  of  their  acta  and  doiaoB  under  thia  decree.  Voe 
repon  has  heen  approved  by  this  honorable  court  and  the  report  itself  is  hereby 
expressly  referred  to  and  made  a  part  hereof. 

When  these  defendants  disposea  of  all  their  wholetoile  ^roceriee  in  compliance  irilh 
this  decree  and  at  a  ioss  of  more  than  11,000,000.  they  thought  that  particular  qneetioE 
was  delinitoly  settled  for  all  lime.  These  defendants  do  not  desire  to  reenter  the 
grocery  field. 

Theee  defendants  state  most  emphaticallv  that  they  have  abeolntely  no  connection 
with,  or  interest  in,  any  intervening  petition  filed  in  this  case,  either  directly  or 
indirectly. 

Ab  these  defendants  for  the  purposes  above  indicated  entered  into  and  have  coo- 
plied  with  this  decree  in  good  faith,  they  are  opposed  to  any  modificatioa  thereof 

As  to  the  validi^  of  the  decree,  that  is  purely  a  legal  question  for  this  homnable 
court.    The  court  knows  the  law  and  nothing  that  these  defendante  might  ay  ordci 
could  have  any  possible  effect  upon  that  particular  question. 
Jteepectfully  submitted. 

Horris  &  Co.,  a  Maine  corporation;  Morris  i  Co,,  a  New  Jersey  corpontinii; 
Morris  &  Co.,  a  Louisiana  corporation;  Morris  &  Co.,  a  ^ennaylvuiii 
corporation;  Morris  Faddng  Co.,  a  Maine  corporation;  Joaepfa  Sinn 
&  Suns,  a  New  York  corporation;  Brooklyn  Beef  i  Provision  Co..  i 
New  York  corporation;  Condit  Beef  &  Provision  Co.,  a  New  Jerwi' 
corporation;  Corwin  Wilde  Co.,  a  MasHchusetts  corponktioo;  Doonrilf  ' 
&  Co.,  a  Maanchuaetts  corporation;  Chamberlain  &  Co.,  a  Msm- 
chusetts  corporation;  J.  M.  Wilson  Co.,  a  Massachusetts  corp<Batian: 
Middletown  Beef  &  Provision  Co.,  a  Manachuaetts  corptaatioo; 
National  Hotel  &  Supply  Co.,  an  Illinois  corporation;  Glenn  a  Andn- 
eon  Co..  an  Illiniis  corporation;  Neloan  Morris,  Edward  HMria,  Chuki 
H.  Macfarlane,  Louis  H.  Haynumn,  and  Harry  A.  Tiaunins,  deftod- 
ante;  by  H.  W'^.  Borders,  their  solicitor. 
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BRIEF  OF  AUEBICAN  WHOLESALE  QROCERS'  ASSOCIATION  IIT 
OPPOSmON  TO  INTEBVEKTION  OF  CAUFOBNIA  COOPERATIVE 
GAKHEBIES. 

In  the  Supreme  Court  of  the  District  of  Columbia.  Equity,  No.  37623.  United 
States  of  American.  Swift  4  Co.,  Armour  4  Co.,  Morrie  A  Co.,  WilBonA  Co.,  Cudahy 
Packing  Co.,  et  al.  Brief  of  American  Wholesale  .Grocers'  Association  et  al.  In 
oppoBitiOD  to  intervening  petition  of  California  Cooperative  Canneries. 

ST.^TEMEN'^  OF  CABB. 

The  motion  and  notice  filed  herein  by  California  Cooperative  Canneries  conatitut© 
in  BubstancB  a  rule  to  show  cause  why  the  motion  should  not  be  granted.  The  petition 
which  the  motion  seeks  permission  to  file  is  in  substance  a  bill  of  review.  Answer  in 
law  and  in  fact  as  required  by  eauity  rules  32  of  this  court  and  29  of  the  Supreme  Court 
of  the  United  States  has  been  filed  by  interveoers  Southern  Wholesale  Grocers'  Asso- 
ciation, Henry  G.  Sears  Co.,  John  Hoffman  &  Sons  Co.,  Mason,  Ehrman  &  Co..  J.  M. 
Radford  Grocery  Co.,  Southern  Distributing  Co.,  Hall  Grocery  Co.,  Albert  Mackie  & 
Co.  (Ltd.),  the  Hicks  Co.,  W.  D.  Cleveland  4  Sons,  Rapides  Grocery  Co.,  and  Olii-er 
Finnie  Grocery  Co. 

On  February  27,  1920,  this  court,  upon  consent  of  parties,  entered  its  decree  herein. 
I^ter  the  interveners  named  above  filed  an  intervention  in  subordination  to  and  in 
support  of  that  decree.  The  California  ('ooperative  Canneries  on  April  — ,  1922,  filed 
its  motion  to  be  permitted  to  intervene  in  opposition  to  and  for  the  purpose  of  annullii^ 
in  whole  or  in  ]Mrt  the  decree  entered  February  27,  1920. 

KO   INTERVBHTIOM    SHOULB  NOW  BE  PERHnTED  BECAUSE   NO  LITIOATION    IS    PENDINO 

Statfmeal.—Tiie  original  decree  granted  a  "perpetual"  injunction,  but  provided 
tbat  jurisdiction  was  retained  for  the  piupoae  of  making  more  eSectual  its  terms  and 
for  carrying  out  and  eilforciag  such  decree.  The  language  of  the  last,  the  eighteenth, 
par^TBph,  is  as  follows; 

"That  jurisdiction  of  this  cause  be,  and  is  hereby,  retained  by  this  court;  tor  the 
purpoee  of  taking  such  other  action  or  adding  at  the  foot  of  this  decree  such  other 
relief,  if  any,  as  may  become  necessary  or  appropriate  for  the  carrying  out  and  enforce- 
ment cf  this  decree  and  tor  Ub,e  purpoee  m  entwtaining  at  any  time  hereafter  any 
application  which  the  parties  may  make  with  respect  to  this  decree." 

ArgumerU  and  euthorUiei. — This  is  a  final  decree  and  the  language  quoted  could  not 
be  construed  ta  permit  destroying  the  decree  in  whole  or  in  part;  and  such  lanf;uage 
can  mean  no  more  than  that  jurisdiction  ia  retained  for  the  purpose  of  entertaining 
applications  neceeewy  or  appropriate  for  carrying  out  and  enforcing  the  decree.  It  is 
□Ot  unusual  for  courts  of  equity  t^  render  a  final  decree  leaving  open  for  decimons 
some  matter  that  may  affect  the  manner  of  enforcement.  Precedents  for  this  practice 
are  found  throughout  the  standard  works  on  chancery  practice.  Ordinarily  proviaionfl 
leaving  open  the  right  to  make  additions  at  the  foot  of  the  decree  occur  where  propertv 
is  to  be  sold  or  a  fund  divided.  (See  Foigav  i". Conrad,  6  How.  47  U.S.  204.)  Daniell 
in  his  authoritative  treatise  on  Cnancery  Pleading  and  Practice,  fourth  edition,  page 
996,  describes  and  then  states  bow  the  practice  was  extended  by  saving: 

"The  same  sort  of  liberty  is  also  given  in  any  other  case  in  which  it  may  seem 
requisite;  and  the  effect  of  it  is  not  to  alter  the  final  nature  of  the  decree.  A  decree 
with  such  a  liberty  reserved  is  still  a  final  decree;  and,  when  signed  and  enrolled,  may 
be  pleaded  in  iDar  to  another  suit  for  the  same  matter.  The  effect  of  the  reservation 
ia  to  permit  persons  having  an  interest  under  it  to  apply  to  the  court  touching  such 
intcre'tt,  in  a  summarv  wav,  without  the  necessity  of  a^n  setting  the  cause  down." 

A  modern  application  of  the  principle  stated  by  Daniell  appears  in  the  opinion  of 
the  Supreme  Court  of  Georgia  in  the  case  ot  Moody  v.  Muscogee  Manufacturing  Co., 
134  Ga.  721,  730,  731.     There  it  was  said: 

"A  decree  which  settles  all  of  the  substantial  equities  in  a  case  must  be  regarded  as  a 
finality  upon  such  questions,  A  decree  may  be  partly  final  and  partly  interlocutoiy; 
final  as  to  its  determination  of  all  issues  of  fact  and  law,  and  interlocutory  aa  to  ita 
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mode  of  execution.  Adams  v.  Sayre,  76  Ala.  609;  Merle  v.  Andrewi,  4  Tezu  200; 
Gray  v.  Cook.  24  How.  Ft.  432." 

Language  aimitai  to  that  used  by  this  trourt  in  its  decree  herein  appears  in  the  decTW 
ID  Winthiop  Iron  Co.  v.  Meeker,  109  U.  S.  ISO,  27  L.  Ed.  898.    That  decree  concluded: 

"And  the  court  reserves  to  itself  such  fiuther  directions  as  may  be  necenary  to  cairy 
thia  decree  into  effect,  concerning  costs,  or  as  may  be  equitable  and  just," 

The  Supreme  Court  held  that  the  decree  was  final  and  quoted  from  the  cases  ol 
Foigay  V.  Conrad,  supra,  and  Craighead  i>.  Wilson,  18  How.,  59  U.  S.  199,  201,  15  L 
Bd.  332,  333. 

Leave  reserved  at  the  foot  of  a  decree  to  reinstate  the  cause  for  the  purpose  of  enfonv- 
ment  of  the  decree  does  not  effect  the  finality  of  the  decree.  Stout  i'.  Stout,  104  Vi , 
480,  51  S.  E.  833. 

In  United  States  v.  Terminal  Railroad  Association,  236  U.  S.  194,  59  L.  Ed.  535,  (h« 
lower  court  was  considering  what  decree  should  be  entered  on  a  mandate  {n»n  thr 
Supreme  Court.  An  intervention  was  proper  by  persons  affected  by  a  detenninatico 
(the  lai^uage  of  the  head  note  of  the  decision  of  the  Supreme  Court)  "cMicemingtbf 
settlement,  so  far  as  it  may  operate  prejudicially  to  their  ri^ta." 

At  thia  time  this  court  luis  no  settlement "  of  a  decree.  That  settienient  was  ntHfe 
February  27,  1920. 

In  the  companion  case  to  the  Terminal  Railroad  Association  rase,  supra,  it  f 
urged  that  intervention  should  not  have  been  allowed  for  "there  was  no  jurisdictioe 
to  do  so  because,  as  a  reeult  of  a  previous  final  decree  and  an  appeal  taken  tberefnm 
by  the  United  States,  the  authonty  of  the  court  over  the  subject  matter  was  ended." 
AjuI  the  court  said: 

"Aathoseapplyingtointervene  were  not  parties  to  the  record,  we  are  of  opinioo  Ihil 
the  court  below  had  no  power  ta  allow  them  to  intervene  under  the  circumstances  ( 'pre- 
Tioua  final  decree')  which  existed." 

California  Coopetative  Canaeries  has  no  "interest  in  the  litigation"  beause  tba» 
is  no  litigation. 


THE  CALIFORNIA  COOPERATIVE  CANVBBIES  BAB  LOST  TBB  BIOHT,  BAD  ONE  KXIBTSD,  TO      | 

StatemerU.^-The  decree  was  entered  herein  February  20,  1920.     The  motion  ti  thr 
canneries  was  filed  April  — ,  1922. 

Argument  arid  autlv>ritia. — After  final  decree,  "the  court  can,  as  a  rule,  do  no  kkk 
than  correct  mere  clerical  errors  found  in  the  record  and  thereafter  a  final  decree  m 
not  be  vacated,  altered,  or  modified  except  by  a  bill  of  review.    •    •    •    After  »    ' 
decree  was  enrolled,  it  could  be  changed  or  modified  only  on  appeal  or  tm  a  bill  tJ 
review."     (10  R,  C.  L.  563,  564.) 

Story,  Equity  Pleading,  section  404,  says: 

"There  are  but  two  cases  in  which  a  bill  of  review  ia  permitted  to  bo  brou^t,  ud 
these  two  cases  are  settled  and  declared  by  the  first  of  the  ordinances  in  chancery  of    ] 
I^rd  Chancellor  Bacon,  respecting  bills  of  review,  w  hich  ordinances  have  never  einr*    i 
been  departed  from.    It  is  as  follows:  "No  decree  shall  be  reversed,  altered,  otm     | 
plained,  being  once  iinder  the  great  seal,  but  upon  bill  of  review. ' " 

iSmiell's  Chancery  Pleading  and  Practice,  fourth  edition,  pafte  1575.  sayp:  ! 

"The  object  of  a  bill  of  review,  and  of  a  bill  in  the  nature  of  a  bill  of  review.  i.<  tn 

Frociire  the  reveieal,  alteration,  or  explanation  of  a  decree  mode  in  a  former  niit.    | 
f  the  decree  has  been  a^ed  and  enrolled,  a  hill  of  review  must  be  filed,  if  not,  i    ' 
bill  in  the  nature  of  a  bill  of  review.    •    •    •    a  decree  taken  by  consent  cain  ni* 
be  !tet  aside  by  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review,  unlen.  h^ 
clerical  error,  something  has  been  inserted  in  the  order,  as  by  consent,  but  whirK 
had  n     '  
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,  1  in  the  nature  of  a  bill  of  review,  is  only  proper  where  x    ■ 

decree  has  been  mside  finally  determining  the  rights  of  the  piartiee;  and  does  not  lit 
where  a  roiatake  has  been  nuule  in  directing  the  fund  to  be  carried  to  a  separate  V     ! 
count.     It  can  only  be  filed  by  a  person  who  was  a  party  or  privy  to  the  fenner  suit, 
and  where  any  other  person  catuiideis  himself  agfp^cved  by  the  decree,  he  mix; 
proceed  by  original  bill. " 

Modern  equity  practice  permits  intervention  in  canes  nut  permissible  under  ibf 
practice  of  tne  courts  of  chancery  in  England;  but  if  this  libeial  practice  jiHtifin 
railing  the  California  Cooperative  Canneries  a  party,  there  is,  under  the  cimini- 
stances  here,  no  authority  to  file  a  hill  ol  review.  This  cause  having  heretofore  v«i 
February  27.  1920.  proceeded  to  a  decree  and  the  proposal  lA  the  nno^iee  beine 
to  set  uide  ai  materially  modify  that  decree,  the  so-cslled  int«rvenii%  petition  i<    , 
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It  ia  too  lat«  under  equity  rule  62  of  this  court  to  file  such  a  bill  Ot  any  proceeding 
having  ft  purpose  obtainable  bv  euch  a  bill. 

Aft^  defendants,  even  if  the  canneriea  be  treated  aa  a  defendant,  have  waited 
over  two  yean,  and  in  the  meantime  getting  the  benefit  of  the  decree,  it  is  now  in- 
equitable to  Bet  aside  the  decree,  and  the  California  Cooperative  Canneries  is  guilty 
of  such  laches  as  ban  it  from  equitable  relief. 

In  National  Brake  &  Elec.  Co.  v.  Christenaen,  278  Fed.  490,  4S4,  the  court  said: 

"Bills  of  review  are  allowed  for  the  purpose  either  of  correcting  errors  of  law 
apparent  on  the  face  of  the  record  or  of  admitting  new  evidence  which  has  come  into 
being  aince  the  decree  or  was  not  known  ca  knowable  at  the  time  of  the  trial.  Not 
{Oily  will  the  t^peal  to  equitable  diairetifai  fail  ii  the  new  evidence  or  the  erroie 
of  law  are  not  presented  at  the  earlieet  practicable  mcment.  but  also  if  the  errora  of 
lltw  or  the  new  evidence  would  not  change  the  aubetantial  equities  between  the 

APPLICATION    TO    INTERVENE    SHOWS    LACK    OP 


Statement  and  analgsie  of  alleged  (onlnict.— The  basiB  of  the  claimed  int«reet  of  the 
Califconia  Cooperative  Canneries  is  the  allied  contract  copied  in  paragraph  2  of  the 
proposed  intervention.  It  is  aubmitted  that  the  paper  so  copied  la  not  a  valid  con- 
tract for  reasons  as  foUows; 

(a)  There  ii  no  binding  agreement  of  the  allied  wller  to  produce  and  deliver  any 
certain  quantity  of  gooda,  nor  ia  the  buyer  compelled  to  take  any  goods. 

(6)  There  ia  no  selling  price  fixed  with  certainty  or  that  can  under  the  claimed 
contract  be  made  certain. 

(c)  The  decree  in  this  cause  is  govemmental  action  materially  interfering  with  the 
performance  of  the  alleged  contract. 


SlalemtTU. — The  allied  cootract,  section  1,  sells  "all  the  Califcvnia  canned  fruits 
required  by  the  buaineea of  second  party  (which  is  Armour  &  Co.)  and  Atmour  &  Co., 
*  *  •  except  that  purchased  by  eecond  party  from  Califomia  Growers' Association 
under  ita  (second  party?)  contract  with  tbat  association  dated  May  7,  1619,  limited 
by  the  capacity  of  the  factoriee  operated  by  first  party,  (Who  is  'fiwt  party'^the 
Growers'  AsBociation  or  the  Cooperative  Canneriea?)  Not  later  than  January  1  of 
each  year,  second  party  shall  furnish  to  fint  mrty  a  list  showing  the  quantity  of  the 
various  canned  fnuts  which  will  be  required  by  the  business  of  said  companies." 

Arffwment  and  auihoniitt.—'Vhe  language  of  the  Contract  ia  uncertain,  but  giving 
such  language  the  most  liberal  construction,  it  can  mean  no  more  than  that  Armour 
&  Co.  agreed  to  take  canned  fruits  required  by  its  business,  lees  such  canned  fruit  as 
might  have  been  delivered  under  a  contract  with  California  Groweta'  Aasocdation, 
and  further  limited  by  the  capacity  of  some  one's  factory,  and  further  subject  to  a  list 
of  requirements  to  be  presented  by  the  buyer  or  "said  companies,"  it  not  being  certain 
who  IB  to  present  such  list. 

It  is  shown  by  the  pleadings  and  decree  in  this  cause  that  the  business  of  Armour  & 
Co.  in  canned  frmta  was  one  varying  in  amount  and  there  was  and  can  be  no  certainty 
am  to  what  could  be  sold.  Requirements  of  a  diatributer  are  not  definite  and  depend 
on  contingendes  of  aelling  efficiency,  competition,  and  conaumer'a  buying  power. 
Such  requirementa  have  no  such  certainty  as  those  of  "a  particular  plant,  factory,  or 
mine."  (Select  Pictures  Corporation  n.  Austialian  Khns,  260  Fed.  296,  298.)  The 
California  Cooperative  Canneries  in  the  proposed  intervention  shows  further  indefi- 
nitences.  In  Paragraph  IV  it  is  alleged  that  Armour  "took  apjffoximately  52  per 
cent"  of  the  Cooperative  Canneries'  output  and  that  damages  are  "incalculable," 
sind  in  Paragraph  VII  that  there  are  "other  similar  contracts."  The  uncertainty 
and  nonbindmg  character  of  the  alli^^d  contract  further  appears  from  the  fact  that 
Armour  &  Co.  could,  as  it  agreed  to  do  in  the  decree  of  February  27,  1B20,  and  as  it 
has,  discontinue  sellti^  "canned  fruits."  The  alleged  contract  does  not  bind  Armour 
&,  Co.  to  continue  in  thiB  buainees,  "canned  fruits,  which  business  was  "unrelated  " 
to  its  main  burinese.  Armour  £  Co.  is  no  longer  in  the  business  of  handling  "canned 
fruits,"  and  therefore  those  commodities  are  no  longer  "required  by  the  business  of 
Armour  &  Co.,"  and  that  company  has  no  adumbratioQ  of  an  obligation  to  the  Cali- 
fornia Cooperative  Canneries. 

Some  requirement  contracts  are  valid.  Bee  a  diacuasion  of  the  principleB  in  Pitts- 
biuvfa  Plate  GUes  Co.  u.  H.  Neur  Glas  Co.,  253  Fed.  161, 165  C.  G.  A.  61. 

The  contract  set  up  here  falls  within  the  class  of  contracts  held  void  because  there 
can  be  no  certainty  of  the  amount  of  gooda  that  may  be  required  and  no  certainty  that 
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uiy  will  be  required.  Jobbers,  such  u  Annour  &  Co.  wm,  in  Belling  canned  ftnli, 
buy  only  what  they  can  gell.  They  may  decide  to  deal  in  otiter  articlea  and  "require" 
none  of  a  pwticulu  commodity.  Here  tiie  court  faae  no  Bnch  contract  aa  tliat  invdved 
in  the  Pitteburgfa  Plate  Gloai  caee,  aupn,  but  titie  contract  falls  withb  ibr 
rule  announced  iu  Crane  t>.  Crane  A  Co.,  105  Fed.  8G9,  45  C.  C.  A.  96,  where  the  roun 
held: 

"While  one  may  bind  himself  by  a  contract  to  himifih  another  with  miohnpplia 
as  may  be  needed  during  a  gpedfied  period  of  time  for  some  certtin  bnsncM  or  mum- 
factuie,  or  with  such  commodities  as  tbe  pofchaaer  has  already  contiaeted  to  foraiali 
to  othera,  the  quantity  in  Biidi  cases  beinK  capable  of  at  least  at^jrosimate  estinHtiM 
when  the  contract  is  mads,  an  agreem«nt  by  a  Wboleaale  dealer  to  aup^y  a  muln 
during  a  certain  time,  at  stated  shces,  with  so  mudi  of  a  commodity  as  the  puicbVB 
may  require  for  his  trade,  wlucn  leevee  it  practacaliy  optional  witii  the  purchaaer  M 
increase  or  diminish  his 'orders  with  the  riae  or  lall  of  prices,  as  may  be  most  Ui  his 
advantage  and  the  corresponding  disadvantage  of  the  seller,  is  void  for  vint  ot 
mutuality." 

The  minds  of  the  parties  to  a  valid  contract  must  meet  upon  all  the  essential  poinu. 
Here  there  was  no  definite  meeting  of  the  minds  of  the  partiee  ether  as  to  gocoa  told 
or  as  to  price.    Cunningham  Uanufacturing  Co.  f.  Rotograph  Co.,  30  App.  D.  C.  i€. 

(a)  KO  PRICE  nzED. 

'  Staltment. — The  contract  alleged  in  paragraph  11^  the  profnsed  intervcntica  u 
somewhat  confmingas  to  what  f»ice  skul  be  padd  for  the  "canned  fnri.to"pHrporM) 
to  be  contncted  to  be  sold.    Section  3  of  the  alleged  cenlrart  provides: 

(a)  The  prices  "shall  be  the  prices  used  by  California  Packing  CarpcralaiHi. " 

(6)  But  me  prices  must  not  be  "  hes  tbsB  the  fair  value  •  ■  *  plua  actoal  nei 
of  manufacture. " 

(c)  If  "a  price"  can  not  be  agreed  on,  Armour  &  Co.  ''shall  not  be  required  to 
accept  the  same. " 

((f)  Seller  shall  meet  the  competition  of  California  Packing  Corpotatioo  and  rednr- 
tioBs  by  that  corporAtioD  titail  lAitre  to  the  benefit  of  Aimoar  A  Co. 

(e)  E^tpoR goods  riiall  also  be  at  a"fBirvtJue  plus  the  Mtust  coat  of  nannfactsn." 

iiriTKifiARl  and  anUiantia.— About  the  only  certain  coachiaiou  thnt  is  ponibte  ham 
the  Imguage  of  section  3  is  that  IM  aale  could  be  rvqinied  if  in  the  fnfiOM  >  price  •told 
not  be  agreed  on. 

Such  a  contract  is  un^teral  Hid  void.  In  OaUaad  Motor  C«r  C».  v.  In^tut 
Automotnle  Co.,  201  Fed.  4R9,  119  C.  C.  A.  561.  the  court  said: 

"That  tibo  right  given  to  caned  'lor  just  cause'  was  so  indefinite  as  to  leave  it  w 
the  party  to  determine  what  was  a  just  cause,  and  that  in  view  of  aoch  SfavioDo. 
aad  the  further  one  requiring  the  approve  of  orders  by  detendant  before  uwy  wen 
binding  on  it,  thetnntMct,  for  lack  of  mutoality,  was  void." 

"OerTainty  in  the  thing  to  be  done  "  is  neceissary. — Cold  Blast  Transportatisa  Co.  i. 
Kaoaaa  City  Boh  &  Nut  Co.,  IM  Fed.  77,  79,  b^  h.  R.  A.  flS7. 

In  Howe  9ciUe  Co.  v.  WoMiaiit,  170  N.  ¥.  9upp.  M3;  Ki«hii-Fechnwier  *.  Falser. 
390  S.  W.  763,  the  court  said: 

"The  law  will  not  b^d  apartybonnd  to  a  contnct  i^ainst  hie  w«ll,  whsa  the  sub- 
stance of  what  he  is  to  get  in  retinn  is  exBCutory  and  is  so  shadowy  in  outline  tlwl 
■*-'  -"^ ' ' —  *o  perfonn  with  impiuiity,  since  either  tne  owiHaet  dow 

HanuBMi  on  Contracts,  page  6i    .     , 

"If  in  a  contT.tct  where  the  only  ooneidNatioa  is  mnttwl  proniBeB  if  by  stdne  iakt- 
ma'ity  or  disability  one  of  the  parties  to  a  contract  conniving  of  mnhul  praoiw 
could  not  toe  siied  tiiereon,  tiie  oootract  is  void,  as  to  the  other  party  also,  sines  tfao* 
is  no  CMisideiBtion  for  his  proDOM." 
,  Page  on  Contracts,  vtrfome  1,  page  452,  says: 

-'Wheretbe  parties  sesume  to  inak»  a  contract  in  which  a^tromiae  is  the  cmwdm 
tion  for  a  promise  and  analysis  riiows  Aat  one  of  the  pnmmee  does  not  impose  uy 
legal  duty  upon  the  party  oWking  it,  sudi  promise  is  iMt  a  oonsideratiaa  te  tbe  othK 
promise.    This  is  what  is  oft«D  meant  by  nyiog  that  pronises  must  be  nutual." 

AddisoD  on  Contracts,  pa^  36,  says: 

"Mutuality  of  obligation  is  the  very  eoMnoe  of  all  contracts  fo«nded  upon  mutmi 
(ffomisee.  'Hence  it  follows,'  ohserves  PoUiier.  'Hiat  nothing  can  b«  mote  cmtiadic- 
tory  to  such  an  obligation  than  an  entire  liberty  in  eithea-  ol  the  partieB  makiiw  iht 
promise  to  pwtorm  it  or  not  as  he  may  plswe.'  An  agreement  giving  audi  a  ItMt? 
would  be  absolutely  void  for  want  Mot4iftati<K),  i.  e,,  M  loi% as  ue  caiM»ctreiDaiBe<: 
wholly  exeCRtory  and  noAing  had  been  done  under  it." 

unz^dtv  Google 
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Mechem  on  Salee,  eection  234.  says: 

"Where  the  eaeential  elements,  such  ae  number,  price,  term  of  credit  and  the  like 
lave  not  been  settled,  there  can  be  no  Bale." 

No  price  being  fixed,  there  is  no  contiact. 

In  Natiooal  Importing  &  Trading  Co.  v.  Clark,  270  Fed.  54.  56, C.  C.  A. , 

-he  court  said: 

*'  The  court  may  not  enforce  the  terms  of  a  contract,  where  the  minda  of  the  part'ea 
lave  not  met.  Nor  can  the  court  read  into  the  contract  a  fixed  price,  when  no  price 
las  been  fixed  by  a  third  partv.  whom  it  has  been  agreed  upon  ahouid  fix  the  price, 
[.obenetein  v.  United  States,  91  U.  S.  324,  23  L,  Ed.  410.  'iTie  rights  and  obligations 
)f  the  parties  to  the  contract  must  he  (oiind  within  the  terms  of  the  contract,  and. 
s'hen  legal  reefjonsibility  ia  sought  to  be  impoaed,  the  measure  of  liability  must  be 
^hat  contained  in  the  contract," 


Statcnient. — Section  9  of  the  alleged  contract  provides: 
'  •'•    »    *    In  case  governmental  action  materially  interferes  with  the  performance 
>f  this  contract  by  second  party,  then  in  that  case  it  shall  have  the  right  to  cancel 
ind  terminate  this  agreement  by  givine  60  days'  written  notice  to  first  party  of  its- 
ntention  oo  to  do,  and  shall  not  be  held  liable  for  any  kss  resulting  therefrom." 

Section  11  provides: 

"This  contract  shall  be  subject  to  all  the  effective  rules  and  regulations  of  the 
federal  Food  Administration,  the  Federal  Trade  Commission,  and  other  Federal 


Argument. — The  foregoing  exceptions  tor  the  protection  of  Annour  &  Co,  are  easily 
lodersleod  when  it  ifl  remembered,  as  this  court  judicially  kaows,  that  when  the 
Contract  was  made  investigations  of  Amiotir  &  Co,  and  other  defendants  by  the 
federal  Trade  Commission  were  in  progress.  Armour  it  Co,  naturally  anticipating  a 
lecree  of  a  Federal  court  limiting  Ka  activities  provided  in  advance  "the  right  to 
»ncel  and  terroiDate"  the  alleged  contract.  Armour  4  Co.  being  authorized  to  do 
lo  gave  noti  ce  ' '  that  it  could  not  further  keep  the  said  contract  by  reason  of  the  said 
lecree,  and  declined  to  proceed  further  witn  the  performance  thereof."  See  Para- 
■raph  IV  of  petition. 

VERB    THBRB    .K     VAUD    CONTRACT,    CALIFORNIA 


Statement. — The  contract  alleged  to  have  been  made  was  hreached  by  Armour 
k  Co.  some  two  years  ago.  (See  Paragraph  IV  of  petition  of  the  cannwiee.)  The 
petition  of  intervention  here  asked  to  be  filed  substantially  asks  this  court  t«  decree 
ipecific  performance  of  its  alleged  sales  contract. 

Argnineiit  and  oittAoriiies.^irthe  cooperative  canneries  has  a  contract,  it  can  get 
lam^es.  If  by  reason  of  uncertainty  in  terms  and  prices  dami^es  can  not  be  deler- 
niiied,  there  is  no  contract.  Whichever  alternative  is  taken,  this  court  of  equity 
■ould  grant  no  relief  and  the  proposed  intervener  has  no  interest  in  litigation  growing 
)Ut  of  the  decree  herein,  even  if  there  were,  as  there  is  not  now,  any  litigation  pending. 
That  no  relief  can  here  be  granted  is  clearly  stated  in  Consolidated  Fuel  Co.  v.  St.  L. 
fe  R.  W.  Ry.  Co..  250  Fed.  395.  398.  399,  162  C.  C.  A,  465,  where  the  court  said: 

"The  case  stated  in  the  complaint  is  simply  one  whore  appellant  has  breached  a 
:ontract  for  the  sale  and  delivery  of  coal  t«  a  common  carrier.  The  measure  of  dam- 
igcs  for  such  breach  would  he  the  difference  between,  the  contract  price  and  the 
narket  price  of  coal  at  the  nearest  market,  with  the  coat  of  transportation  to  the 
xiint  where  appellant  agreed  to  deliver  the  coal.  The  allegationa  of  the  complaint 
n  regard  to  the  damages  that  would  result  to  the  people  of  Texas  and  of  the  United 
^t,ates,  including  suits  and  prosecutions  tor  penalties  and  the  damages  to  employees, 
f  appellee  should  cease  operating  its  trains  for  want  of  coal,  present  a  contingency 
lO  remote  and  impossible  as  to  be  negligible,  and  the  people  referred  to  are  not  com- 
plaining.  We  have  been  unable  to  find  any  authority  that  would  allow  a  common 
:arricr  to  go  into  a  court  of  equity  to  obtain  specific  performance  of  such  a  contract 
IS  is  involved  in  this  action.  To  take  jurisdiction  in  equity  of  the  case  made  by  the 
Mmplaint  would  be  to  destroy  all  distinction  between  actions  at  law  and  in  equity, 
if  we  shall  take  jurisdiction  in  this  case,  and  specifically  enforce  a  contract  tor  the 
iflle  and  delivery  of  coal,  where  could  we  stop?  The  next  contract  presented  for  ua 
vould  be  for  the  sale  and  delivery  of  engines,  for  the  sale  and  delivery  of  railroad 
iee,  for  the  sale  and  delivery  of  cars,  or  for  the  sale  and  delivery  of  a  thousand  other 
irlicles  which  go  to  make  up  the  equipment  of  a  railroad.    The  contract  price  of 
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coal  is  fixed;  the  market  price  of  cool  and  cost  of  tmneportation  ia  easily  sbown;  irtii 
should  equity  aaaeas  Ibe  aimagea?  " 

Vagueneae  and  indefinitenees  make  specific  performance  imponible  here,  lipt- 
comb  V,  WatrouB,  3  App.  D,  C.  1. 

If.  ae  claimed  by  tue  California  Cooperative  Caoneries,  the  decrae  of  Fel»iury  27. 
11>20,  is  iavalid,  such  decree  fumisl^  no  defense  to  a  suit  for  damages  i^iiut 
Armour  &  Co.;  it  the  decree  is  valid,  it  ieacompleto  answer  to  the  claim  of  the  right 
here  to  intervene.  Whichever  is  true,  the  motion  to  intervene  now  before  tlie  emit 
must  be  denied, 

A    BTRANOBB   TO   A  CONSENT  DEORBB  CAN    KI>r   MAINTAIN   AN   ACTION   TO   VACATl. 

SiaUment. — The  decree  of  February  27, 1920.  was  consented  bo  by  all  paitiee  thereto, 
and  such  consent  was  legally  given.  The  Califomia  Cijoperative  Canneries  over  Iwo 
years  after  such  consent  and  after  the  entry  of  the  decree  seeks  to  object. 

Argtirmnt  and  avtiioritUs. — A  concise  and  accurate  description  of  a  consent  d«<TM 
is  given  in  23  Cyc.  729  as  follows: 

"A  judffment  by  consent  of  the  parties  is  m<He  than  a  mwe  contract  in  p«is;hiriDf    ! 
the  sanction  of  the  court  and  entered  as  ite  determination  of  the  conttoveny.  it  bv    | 
all  the  force  and  effect  of  any  other  judgment,  being  conclusive  as  an  estoppel  upon 
the  parties  and  their  privies." 

No  one  can  intervene  in  oppodtion  to  what  has  gone  before  in  the  action.    Thiit»    i 
a  rule  long  and  univmsally  applied  in  courts  of  eciuity.     The  Supreme  Court  d  the    I 
United  StAtes  in  prescribing  equity  rules  recognized  the  principle  and  conclutM 
equity  rule  37  by  providing  that — 

"  Intervention  shall  be  in  subordination  to.  and  in  recognitioQ  of.  the  [Hopriety  id 
the  main  proceeding." 

While  such  language  is  not  used  in  eq^uity  rule  16  of  this  court,  rule  15  not  confliclint 
with  but  b^ng  lees  inclusive  than  equity  rule  37  of  the  Supreme  Court  of  the  UoilM    , 
States,  this  court  will  rec(«nize  rule  37.     Byan  v.  McAdoo,  46  App.  D.  C.  117.    ^ 
also  Charleston  Ry.  Co.  v.  Pope,  122  Ga.  577.  579.  where  Judge.  lat«r  Mr.  JuMin.    ; 
Lamar,  held  that — 

' '  An  intervener  took  tiie  suit  aa  it  found  it. "  { 

The  office  of  an  intervention  was  stated  in  Seaboard  Air  Line  Rv.  p.  Trust  Go.  IS 
Ga.  463.  466,  as  foUows:      - 

' '  The  office  of  an  intervention  is  to  cause  a  party  to  be  made  to  a  pending  prvceeding, 
not  to  establish  that  the  proceeding  should  not  exist."  i 

Intervention  to  be  made  a  defendant  for  the  purpose  of  oppoeing  the  iHoceedinp  i>    ' 
not  perminible  in  equity. 

In  Consolidated  Gas  Co.  v.  Newton.  266  Fed.  238.  244,  it  was  sud: 

"The  long-settled  practice  in  equity  is  that  a  person  can  not  be  msde  a  pan; 
defendant  on  his  own  application,  unless  so  required  by  statute.     Toler  «.  East  Ten- 
nessee. V.  AG.  By.  Co.  (C.  C.).'67Fed.  168  per  Lurtin.  J.,  afterwards  a  justice  of  tbe 
Supreme  Court;  Coleman  r.  Martin,  6  Blatch.  119.  Fed.  Cas.  No,  29S5;  Drake  t.  Good-   ' 
ridge.  6  Bktchf.  151,  Fed.  Cas.  No,  40fi2;  Gr^ory  v.  Pike,  67  Fed.  837.  15  C.  C.  A.  33." 

n  equity  rule  37  extends  the  right  of  intervention  in  a  proper  case  to  one  who  mhm 
to  be  made  defendant,  as  it  proMbly  does,  such  right  is  in  subordination  to  a  dtat*  ' 
already  entered  and  this  is  not  a  proper  case  for  an  iatervener  to  be  made  a  party  oii 
behalf  of  detendaDts.  j 

THK   DBOKKB   OF  7BBBUART  37,  lUO,  18   V.\LID.  I 

SlaUrntnt. — The  intervention  sought  by  the  Califomia  Cooperative  Canneiiee  seek* 
to  establish  that  the  consent  decree  herein  is  void. 

ATgUToent  and  autitoTitia.—Il  this  court  has  jurisdiction  of  the  subject  matter  d  ihr 
original  bill  filed  by  the  United  States  in  this  case,  the  decree  is  valid  and  cao  aoi  l< 
set  aside. 

In  23  Cyc,  729  there  appears  a  short  atatemrat  fauttreamd  by  ample  authority  "' 
the  applicable  rule.    The  statement  follows: 

"A  judgment  b^consentoperatesasa  waiver  of  any  defects  in  the  process  w  pltad- 
ingd,  or  irregulantiea  in  the  previous  proceedings,  or  grounds  ol  objectiMi  whidi 
would  have  constituted  errors  m  the  judgment  if  renders  upon  trial,  provided  th«; 

' "0  to  the  jurisdiction." 

;  Case  Law,  vol.  10,  sei 

__.  BBS  are  frequently  entt .   .  ,  _.    _  .    __  

recited.  Such  a  decree,  when  entered,  i^  binding  on  the  ctmsenting  partiea.  and 
it  can  not  be  heard  or  reviewed  except  on  a  showing  that  consent  was  obtained  bj 
fraud  or  thftt  the  decree  was  based  on  mutual  error." 

L.,,-,..IL,V.lOl.)^R'  I 
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Citing  Adler  v.  Van  Kirk  Land,  etc.,  Co.,  114  Ala.  551,  21  So.  490,  62  A.  S.  R.  133. 

Daniel's  Chan.  Plead.  &  Free,  fourth  edition,  volume  2,  pages  973,  974,  says; 

"  It  may  be  mentioned,  with  reference  to  the  subject  of  consent  cauees,  that  a  decree 
or  order,  made  fay  consent  of  tbe  counsel  for  the  parties,  can  not  be  set.^de,  either 
by  rehearing  or  appeal,  or  by  bill  ol  review;  unless  by  clerical  error  anything  has  been 
inserted  in  the  order,  as  by  consent,  to  which  the  party  had  not  consented ;  in  which 
case,  a  hill  ot  review  mi^nt  lie," 

An  interesting  application  of  these  rules  was  made  in  United  States  Construction 
Co.  V.  Armour  Packing  Co.,  35  Ok,  179,  12S  Pac.  371,  where  it  was  said; 

"There  is  one  principle  of  law  which  conclusively  determines  this  case,  and  that 
principle  is  that  a  court  has  no  power,  after  stipulation  for  settlement,  agreed  to  and 
signed  hy  all  the  parties  in  interest,  hasbeen  hied,  and  after  judgment  has  been  entered 
in  accordance  with  such  stipulation,  to  vacate  and  set  aside  or  modify  the  judgment 
after  the  term  at  which  it  was  rendered,  in  the  absence  of  fraud  between  the  parties 

y-eeine  to  settlement  by  consent  or  stipulation,  except  for  mistake,  neglect,  or  omission 
the  clerk.  In  Morris  v.  Peyton,  29  W.  Va.  201,  11  S.  E.  954,  Mr.  Justice  Green, 
speaking  for  the  court  on  the  question  of  whether  the  court  has  power  to  vacate  a  decree 
entered  by  consent  of  the  patriea  to  the  action,  said: 

"  'As  such  a  decree  is  not  the  judgment  of  the  court  upon  the  merits  of  the  case,  but 
the  act  of  the  parties  to  the  suit,  it  is  obvious  that  it  can  not  be  modified,  set  aside,  or 
annulled  by  any  order  in  the  cause  made  by  the  court  below  without  the  consent  of 
all  parties  to  the  cause.  *  •  *  Nor  could  it  be  appealed  from,  nor  modified  by 
this  court,  unless,  perhaps,  it  should  be  so  entirely  foreign  to  the  matters  in  contro- 
versy in  the  cause  that  for  this  or  some  other  reason  the  coiwt  below  had  no  jurisdiction 
or  authorih-  to  enter  such  decree  by  consent  or  otherwise.' 

"•■  *  *  The  judgment  in  this  case  was  the  final  ascertainment  of  the  rights  by 
consent  of  the  parties  to  the  suit,  and  can  not  be  changed  by  any  subsequent  order 
of  the  court  wifliout  like  consent.  Seller  u.  Union  Mfg.  Co.,  50  W.  Va.  20S.  •  *  • 
In  the  absence  of  fraud  in  its  procurement,  and  between  parties  sui  juris,  who  are 
competent  to  make  the  consent,  not  standing  in  confidential  relations  to  each  other, 
a  judgment  or  decree  of  a  court  having  jurisliction  of  the  subject  matter,  rendered 
by  consent  ot  parties,  though  without  any  ascertainment  b]^  the  court  of  the  truth  of 
the  facts  averred,  is,  according  to  the  great  weight  of  American  authority,  as  binding 
and  conclusive  between  liie  parties  and  their  privies  as  if  the  suit  had  been  an  ad' 
versary  one  and  the  conclusions  embodied  in  the  decree  had  been  rendered  upon 
controverted  issues  of  fact  and  a  due  consideration  thereof  by  the  court." 

The  validity  and  force  of  a  consent  decree  are  shown  in  Nashville,  etc.,  R.  Co.  v. 
United  Slatee,  113  U.  S.  261,  266,  28  L.  Ed.  871,  873,  where  it  was  said; 

"But  the  insurmountable  difficulty  is  that  the  former  decree  appeara  upon  it«  foce 
to  have  been  rendered  by  consent  of  the  parties,  and  could  not  therefore  be  reversed, 
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beater  v.  Wincheeter,  121  Mass.  127.  Although  that  rule  has  not  prevailed  in  this 
court  under  the  terms  ot  the  acts  of  Congreas  regulating  its  appellate  jurisdiction, 
yet  a  decree  which  appears  by  the  record  to  have  been  rendered  by  consent  is  always 
affirmed,  without  considering  the  merits  of  the  cause,  A  fortiori,  neither  party  can 
deny  its  effect  as  a  bar  of  a  subsequent  suit  on  any  claim  included  in  the  decree." 

In  Thompson  v.  Maxwell  Land  Grant  &  R.  Co.,  168  U.  S.  451,  463,  42  L.  Ed.  539, 
544,  Mr.  Justice  Brewer  said: 

"The  case  Mis  within  the  general  rule  that  a  decree  made  by  consent  of  counsel, 
without  fraud  or  collusion,  can  not  be  set  aside  by  rehearing,  appeal,  or  review. 
Webb  V.  Webb,  3  Swanat.  658;  Harrison  v.  Rumsey,  2  Ve«.  Sr.  488:  Bradish  v.  Gee, 
1  Amhl.  229;  S,  C.  1  Kenyon,  K.  B.  73:  Downingi).  Cage,  1  Eq.  Cas.  Abr.  165:Toder u. 
Sftttsam,  1  Bro.  P.  C.  468;  French  v.  Shotwell,  5  Johns,  ch,  556."  On  former  appeal 
95  U.  S.  391. 

No  better  discussion  of  the  force  and  validity  of  consent  decrees  can  he  found  than 
that  shown  in  Adier  v.  Van  Kirk  Land,  etc,,  Co.,  114  Ala.  551,  62  Am.  St.  Rep.  133, 
where  the  court  said: 

"It  is  averred  intiie  bill  that  the  decree  in  the  foreclosure  suit  was  'solely  upon  the 
consent  of  the  parties  to  said  cause,  and  that  no  judicial  ascertainment  of  the  facts 
tated  in  the  bill  filed  in  said  cause  was  ever  had';  and  tiiat  'said  consent  decree  does 
not  and  did  not  constitute  an  adjudication  of  said  cause,'  The  purpose  of  the  pleader 
in  making  this  averment  was  doubtleee  to  state  as  a  fact  that  the  decree  was  merelya 
consent  decree,  a  decree  agreed  upon  by  the  parties,  and  upon  such  consent  rendered 
by  the  court,  without  the  ascertainment  of  the  truth  of  the  facts  averred  in  the  bill, 
or  of  the  riehtB  of  the  parties  therein  asserted;  and,  as  a  conclusion  of  law  flowing 
from  these  facts,  that  tne  decree  does  not  operate  an  adjudication  against  the  land 
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and  conitructioQ  company  of  the  matters  embraced  in  the  lis  pendens  of  tht  fur^ 
cloeuie  suit:  and  the  argument  is  th&t  the  decree  is  not  an  estoppel  of  record  sgiinsi 
the  company  oa  lo  the  amount  by  the  decree  declared  to  be  owii^  upon  the  deDimdi 
secured  ny  the  mortgace, 

"Whatever  effect  Huch  a  concluston,  if  logically  deducible  from  the  premiaeseUtni. 
would  have  upon  the  rights  of  the  parties  in  this  cause,  under  the  averments  contained 
in  the  bill,  it  is  not  necessary  to  consider;  and  this  because  the  conclusion  Ib  a  ddd 
sequitur.  In  the  absence  of  fraud  in  ils  procurement,  and  between  parties  aui  juhi 
wtui  are  competent  to  make  the  consent  not  standinc  in  confidential  relatione  to  ofh 
other,  a  judgment  or  decree  of  a  court  having  juriBdiction  of  the  subject  matler,  Ten- 
dered by  conaent  of  parties,  though  without  any  aBcertainment  by  the  court  of  ihf 
truth  of  the  facts  averred,  is,  according  to  the  great  weight  of  American  authorin,  u 
binding  and  concluaive  between  the  parties  and  their  privies  as  if  the  suit  had  heen 
an  adversary  one  and  the  conclusions  embodied  in  the  decree  had  been  rendered  upon 
controverted  issues  of  fact  and  a  due  consideration  thereof  by  the  court:  Freeman  om 
Judgments,  sec.  330;  2  Black  on  Judgments,  sec.  705;  Gifford  ii.  Thorn,  9  N.  J.  «i 
722:  French  u.  Shotwell,  5  Johns.  Ch.  568;  Walsh  ii,  Walsh,  118 Maes.  383: 17  Am,  Rep. 
162:  Dunman  v.  Hartwell.  9  Tex.  495;  60  Am.  Dec.  177;  Nashville,  etc.,  Ry.  Co.  i. 
United  States,  113  U.  S.  2fll;rujTy  t.  Peebles,  83  Ala.  228;  Rogers  «.  PrattviUe  Mfj 
Co..  81  Ala,  483;  80  Am.  Rep,  l71;Patillor.  Taylor,  83  Ala.  233. 

"  The  fact  that  the  decree  in  the  foreclosure  suit  w^  rendered  by  consent  of  pwiiw 
does  not,  therefore,  detract  from  its  dignity  or  lessen  its  concluaivenees  as  an  adjudi 
cation  between  the  parties.  Not  only  is  such  its  effect,  but  its  consent  is  a  waiver 
of  error,  precluding  a  reiiew  of  the  decree  upon  appeal  and,  as  a  general  rule,  uponi 
bill  of  review:  Thompson  w.  Maxwell,  95  U.S.  391;  Nashville,  etc.,  Ry.  Co.  r.  UniM 
States.  113  U.  S.  268;  2  Daniell's  Chancery  Pleading  and  Practice,  5ih  Am.  Ed.  157-;, 
Dunman  i'.  Hartwell,  9  Tex.  495:  60  Am.  Dec.  178;  Curry  v.  Peebles.  83  Ala.  2*:." 

To  the  same  effect  see  Short  v.  Taylor.  137  Mo.  517,  59  Am.  St.  Rep.  508.  | 

Courts  of  equity  have  plenary  powem  to  make  such  decrees  as  are  required  to  mm 
the  dtuation  presented. 

Judge  Story  in  his  work  on  Equity  Pleading,  Vol.  I,  13th  Ed.,  p.  21,  said: 

"  But  courts  of  equity  are  not  so  restrained.  AlUiough  they  have  prescribed  tona 
of  proceeding,  the  latter  are  flexible,  and  may  be  suited  to  uie  different  postures  ol 
cases.  They  may  adjust  theirdecreeasoasto  meet  most,  if  not  all,  of  these  exigenrif 
and  they  may  vary,  qualify,  restrain,  and  model  the  remedy  so  as  to  suit  it  to  mutui! 
and  adverse  claims,  controlling  equities  and  the  real  and  substantial  ri^ts  of  alt  ibr 
parties,  *  •  •  So  that  one  of  the  moat  striking  and  distinctive  features  of  couru 
of  equity  is  that  they  can  adapt  their  decrees  to  all  the  varieties  of  circumstances 
which  may  arise,  and  adjust  them  toall  the  peculiar  rights  of  alt  the  parties  ininterm. 

n__.j   1    ._.  in  these  antitrust  suits.     The  delendanf- "-—  *--  - 


Broad  decrees  are  necessary  in  these  antitrust  suits.  The  defendants  here  hai» 
been  sued  many  times  and  several  injunctive  decrees  have  been  entered  against  them 
These  were  ineffective,  and  so  the  agreement  lo  the  decree  of  February  ^,  1920.  "»■ 
asked  and  defendants  accepted  the  offered  decree.  The  decree  does  prohibit  th"" 
doing  of  a  businoss  ordinarily  lawful,  but  if  it  is  necessary  te  prevent  the  buainev  in 
order  to  keep  the  defendants  within  the  law,  the  buMneas  should  be  stepped.  Ter- 
tainly  the  auoject  matter  of  the  original  bill  whs  broad  enough  to  justify  a  court,  evrc 
without  any  agreement,  in  entering  such  a  decree  as  was  needed  to  |>revent  the  ptv 
ticea  descnbed  in  the  bill.  Decrees  may  prevent  "doing  specific  things"  and  court- 
are  not  powerlesa  lo  enforce  the  act  (antitrust}  or  to  suppress  the  illegal  combination, 
and  powerless  to  protect  the  rights  of  the  public  aa  against  that  combination,  Sonher. 
Securiliee  Co.  i'.  United  States,  193  U.  S.  197.  (See  also  Standard  Oil  Co.  r.  UniieJ 
States,  221  U.  S,  1,  77,  78;  United  States  t.  American  Tobacco  Co..  221  U,  S.  li" 


The  investigation  was  had  and  was  exhaustive.  Reporting  the  result  of  the  inves:]- 
gation  to  the  President,  the  Federal  Trade  Commission  gave  data  and  stated  conc!^- 
sionfl  showing  that  the  defendants  were  tmnsacting  their  busineBS  contrary  to  law  and 
that  with  reference  to  the  commodities  described  in  naragraph  4  of  the  decree  hereia 
were  gradually  obtainii^  such  a  monopoly  as  woulil  exclude  all  except  themsel-'-^ 
from  handlii^  such  commodities. 

This  report  was  referred  to  the  Attornev  General,  who  supplemented  ihe  work 
the  Federal  Trade  ('ommlssion  with  grand  jury  investigations  and  who  was  pre[«r  . 
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to  file  Buch  piweedii^  as  he  deemed  wise  and  adequate.  Defendants  herein  ap- 
proached the  Attorney  General  with  a  propoeition  to  reform,  and  after  careful  con- 
federation, many  investi^tione,  weeks  of  publioitv,  and  testimony  before  a  Senate 
commillee  a  ronclueion  was  reached  and  embodied  in  the  decree  of  this  court  of 
Kebniajy  27,  1920.  Investigationfl  th<;n  ceased,  no  suite  were  thereafter  filed,  and 
i>r>  criminal  proeecutionB  instituted. 

Southern  Wholesale  Grocers'  Assoi'iation  had  prepared  and  filed,  before  the  reforma- 
tion of  these  defendants,  a  complaint  to  the  Interstate  Commerce  Commission  seeldne 
to  have  the  commisRion  iasue  its  order  compellinf;  all  intemtate  carriers  to  cease  and 
desist  from  according;  the  defendants  here  the  unlawful  nte»  and  practices  which 
defendants  enjoved.  These  defendants  intervened  before  the  Interstate  Commerce 
^^'omraiarion.  While  testimonv  was  being  taken  on  that  i:omplaint,  the  fact  that 
defendants  had  offered  to  turn  from  their  economic  sins  became  known  and  further  ■ 
taking  of  testimony  liefore  the  commission  was  suspended. 

Southern  Wholesale  Grocers'  Association,  relyins  on  the  consent  decree  and  lieliev- 
int;  that  the  repentance  of  defendants  was  sincere  and  knowins  that  the  decree  was  a 
i^omplet*  answer  to  the  complaint  before  the  commission,  did  not  further  proeecute 
that  complaint.  A  companion  complaint  proceeded  and  defendants  here,  inter- 
veners before  the  coramiadon,  relied  on  the  decree  herein,  as  was  proper  and  legal. 
The  reliance  on  this  decree  was  not  in  vain;  the  coramiBSJon  denied  all  substantial 
relief,  and  in  doinc  so  made  reference  to  the  decree  herein.  National  Wholesale 
Grocers'  Amn.  f.  Director  General,  62  I.  C.  C.  375. 

Defendants  here  won  before  the  Inlerslate  Commerce  Commission  because  of  the 
consent  decree.  • 

While  the  diH''us8ion  of  the  terms  of  the  consent  decree  was  in  progress  and  also 
after  such  decree  was  entered,  the  Con'rress  had  for  consideration  the  further  regu- 
lation of  "packers."  Congress,  as  clearly  appears  from  the  statnte  (42  Stat.  159,  160, 
l(i] ,  16S1,  Buheeiuentlv  passed,  conridered  the  decroe  herein  as  terminating  defend- 
ants' connection  witi  the  business  of  handlii^  the  "  unrelated  "  commodities  described 
in  paragraph  4  (hereof. 

'Packer"  before  that  decree  would  have  included  a  dealer  in  all  kinds  of  com- 
modities, but  bv  statute  a  "packer"  is  defined  to  mean: 

"Sec.  201.  When  used  in  this  act  the  term  "packer"  means  any  pereon  eiui:^!ed 
in  the  business  (a)  of  buying  live  stock  in  commerce  for  the  purpose  of  slaughter, 
or  (b)  of  manufacturing  or  preparing  meats  or  meat  food  products  for  sate  orshipment 
in  com^rce,  or  (c)  of  inanufacturine  or  preparing  li\e  8to<'k  products  for  sale  or  ship- 
ment in  commerce,  or  I'')  of  marketing  meats,  meat  food  products,  live-stock  procl- 
ucts,  dairy  products,  poultry-,  poultry  products,  or  e^gB,  in  commerce. 

'  Arrptmfnl  ari'l  /iitllioriliea. — Congress  used,  in  substance,  the  definition  Mr.  AttOTiey 
General  Palmer  had  used  in  his  testimonv  liefore  the  Senate,  Mr.  Palmer  said  the 
decree  made  defendants  "butchers."  but  permitted  them  to  handle  dairy  products. 
The  statute  defines  defendants  as  ''meat"  and  "dairy  products"  dealers.  Defend- 
ants consented  to  a  decree  limitini;  their  business  to  meats  and  dairy  products,  the 
Congress  affirmed  in  effect  that  decree  by  defining  "packers"  exactly  in  agreement 
with  such  limitation. 

It  will  also  be  noted  that  throughout  the  packers  and  stockyards  act,  1921.  when 
regulation  is  had  it  is  of  "packers"';  dealers  in  unrelated  items  are  not  regulated 
because  packers  were,  when  the  statute  was  passed,  not  engaged  in  handling  such 
items,  "The  decree  herein  completely  coverecl  and  prohibited  the  handling  of  unre- 
lated items,  and  if  this  decree  should  now  be  set  aside,  the  defendants  will  be  able 
to  proceed  as  they  did  prior  to  their  agreement. 

Benefits  having  been  received  from  their  consent  to  the  decree  herein,  defendants 
are  estopped  from  tryii^  to  set  it  aside.  (Parish  i'.  McGowan,  39  App.  D,  C,  184, 
40  W,  L.  R.  726;  Johnson  v.  Washington  Lean  &  Trust  ('o..  33  App.  D.  C.  242,  37 
\V.  L.  B.  227;  Staples  n.  Port  Graham  Coal  Co,.  46  App.  D.  C.  542,  45  W.  L.  B.  371.) 
The  California  Cooperative  Canneries  claiming  an  interest  only  tecause  of  an 
alleged  contract  with  one  of  the  defendants  can  have  no  better  right  than  the  defend- 
ant with  which  it  has  the  ^reement. 

These  interveners  having  changed  their  position  by  abandoning  the  prosecution 
of  a  claim  before  the  Interstate  Commerce  t.'ommission.  the  defendants  having  re- 
ceived that  and  other  benefits  from  the  decree  of  Febniary  27,  1920.  will  not  now, 
directly  or  indirectly,  be  permitted  to  destroy  that  decree  so  as  to  work  an  injustice 
(o  these  interveners.    (Drury  v.  Gossett.  44  App.  D.  C.  518.  44  W.  L-  R.  147.) 

Parish  11.  McGowan,  supra,  was  reversed  by  the  Supreme  Court,  but  the  principle 
cited  above  was  not  questioned.  (McGowan  i\  Parish.  237  U.  S.  2S5,  59  L.  Ed.  955, 
+:-t  W.  L.  R.  3S7,  389,)  The  Supreme  Court  (pp.'  295.  296,  L.  Ed.  963)  announced 
another  rule  applicable  here,  by  saying: 
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»  dear  »nd  expreos  waiver  of  juri» 


Sialement.^-The  California  Coopei&tive  Canneries  reliee  in  ita  petition  of  intrr- 
vention  on  the  act  of  April  10,  1918  (40  Stat.  L.  517,  Comp.  Stat.  Supp.  iai9,  sk 
88361-A  seq,). 

.irvununl  and  aulhoritiei. — Section  2  of  the  statute  expressly  makes  that  act  inip 
plicable  to  drfendant^  here  and  expreealy  providef  that  the  practices  allied  in  thf 
original  bill  filed  herein  are  not  legalized.  The  act  was  in  force  when  Uie  dcvrrr 
herein  was  entered  and  presumably  received  full  conaideration.  Only  an  aaodi- 
tion  whose  ''sole"  piirpoee  ia  export  trade  is  included,  and  as  to  such  aaaociatiuD  il 
is  provided: 

"That  such  aaeociation  does  not,  either  in  the  United  States  or  elsewhere,  entn 
into  any  agreement,  understanding,  or  conspiracy,  or  do  any  act  which  artificially 
or  intentionally  enhances  or  depresses  prices  within  the  United  States  of  commoili()<^ 
of  the  claaa  exported  by  such  association,  or  which  substantially  lenecDii  competition 


It  is  not  believed  that  the  Califoroia  Cooperative  Caiineriee  has  any  legal  or  e<|iiii* 
abjeright  to  file  the  proposed  intervention;  but  should  any  inter^'eation  De  i>ennitt»d 
to  be  Hied,  it  should  be  required  that  the  one  propoeod  be  amended  by  ehmimlirqi 
therefrom  the  impertinent  parts  specifically  descrioed  in  the  answer  of  the  Souttm:: 
Whdlesale  Grocers'  Association  et  al. 
Respectfully  submitted. 

EmiAK  Watkins, 
(Waltini.  ftuMcII  (t  Atbill.  Atlanla). 
AUomty  for  Southern  WhoUtale  Groceri'  Attodotivn  rt  al 
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Id  the.Supreme  Court  of  the  DiBtiict  of  Columbia,  United  States  o(  America,  peti- 
tioner V.  Swift  &  Co,  and  othera.  In  equity,  No.  37623.  Petition  of  Armour  group 
of  defendants  for  extension  of  tiine. 

To  the  honorable  the  Supreme  Court  of  the  Dittriet  of  Columbia: 

Now  conies  the  Armour  group  of  defendants,  by  Charles  J.  Faulkner,  jr.,  and  Conrad 
H .  Syme,  their  attorneys,  and  reapectfuliy  showa  the  court  that  the  decree  herein 
required  said  defendants  to  diepoee  of  certain  commodities  and  of  defendants' interests 
in  corporations,  manufacturing  and  dealing  in  said  commodities  of  the  character 
mentioned  in  paragraphs  4  and  5  of  said  decree;  that  the  defendants  have  disposed 
of  a  lai^  portion  oisaidcommoditiesand  certainof  their  interests  held  in  corporations 
manufacturing  and  dealing  in  said  commodities,  but  that  owing  to  the  depression  in 
industrial,  financial,  and  business  affairs  of  the  country  since  the  entry  of  such  decree, 
the  defendants  have  been  unable  to  diveat  themselves  completely  of  said  commodi- 
ties and  interests  in  companies  engaged  in  the  manufacture  and  dealing  in  the  com- 
modities mentioned  in  paragraphs  4  and  5  of  said  decree. 

Said  group  of  defendants  further  show  that  under  date  of  February  2,  1922,  this 
honoiahle  court  extended  the  time  for  the  dispontion  of  sudi  commodities  and  interests 
in  companies  encaged  in  the  manufacture,  jobbing,  selling  transporting,  distributing, 
or  otherwise  dealing  in  such  commodities,  until  August  27,  1922. 

Your  petitioners  show  the  court  that  pri^ess  has  been  made  in  the  disposition  of 
Buch  of  tbe  commodities  mentioned  in  paragraphs  4  and  5  of  said  decree  as  defendantB 
atill  have  in  stock,  but  that  defendants  have  been  unable  to  divest  themselves  com- 
pletely of  said  conunoditiea  or  of  their  interests  in  certain  properties  and  firms,  cor- 
porations, and  associations  engaged  in  the  business  of  manuCacturing,  jobbing,  selling, 
transporting,  distributing,  or  otfierwise  dealing  in  such  commodities. 

Wherefore  these  defendants  pray  that  the  time  as  fixed  in  paragraph  12  of  said 
decree  within  which  they  may  be  allowed  to  diveet  themselves  of  the  commodities 
and  interests  mentioned  in  said  paragraph  12  and  paragraphs  4  and  5  of  said  decree,  be 
extended  foe  such  time  as  to  the  court  may  seem  proper,  and  your  petitioner  will 
ever  pray. 

^  Chables  J.  Fadlkneb,  Jr. 

ConbadU.Sihb, 
Atlomegi/or  Araumr  group  of  defendant*. 
118S 
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KBKOBAirDTJK  OF  NATIONAL  WHOIASALS  aaOCSKS-  ASSOCU^ 
TION  IN  SEI^TXON  TO  PBTmON  OF  ARUOTTR  &  CO.  FOB.  EXTEK- 
SION  OF  TTUE  WITHIN  WHICH  TO  COHFI.T  WITH  DECIDE.       ' 

SiH>reiiie  Court,  District  of  Columbia.    United  States  of  Am«rica  u.  Swift  &  Co.  el  al. 

Memnrandum  in  behalf  of  National  Wholesale  Grocers'  Association. 

The  National  Wholesale  Gmcen'  Asmciation,  allowed  intervontion  herein  for  tbr 
purptiee  of  beiitf;  heard  in  oppoeitioD  U)  any  chwRo  in  the  decree  which  would  deptivr 
the  interveners  of  the  protection  now  afforded  them  by  the  decree,  is  priouuily 
interested  in  this  proceeding  because  its  members  were  peculiarly  anected  and  e*pe- 
cially  injured  by  the  arte  of  the  meat  packers  in  extendini;  their  business  intu  ihe 
sn-called  unrelated  lines.  This  injury  wosdue,  first,  tothe  &et  that  the  packers.  I>y 
using  their  refrigerator  cars  tor  the  transportation  of  nonperishahle  gr<icery  pmdui-ts. 
secured  tor  such  products  an  expedited  service  not  available  bi  other  dealers  in  [.••I 
products,  and,  aci^ndly,  to  the  advaota^a  arising  out  of  the  ^eat  size  and  finan'i^ 
reenurcea  of  the  defendant  packers. 

The  decree  herein  was  entered  February  27,  1120,  and  allowed  the  defendant?  t«'i 
years  in  which  to  dispose  of  the  so-called  unrelated  lines  described  in  parmgraphs  iouiifc 
and  Hfth  of  the  decree  and  all  their  interests  in  concerns  enfmced  in  h&ndliD^  toft 
products.  Within  that  time  all  ot  the  defendants  comnlied  wth  this  part  of  the  d«T" 
except  the  Armour  detcndants.  This  group  apnliea  for  an  extension  of  one  >'sr 
and  on  such  application  were  allowed  six  months,  which  expired  Apuat  27,  itCJ 
A  further  oxtension  is  now  souRht. 

It  follows,  therefore,  that  all  ot  the  defendanlB  except  the  Armour  defendant*  hii'' 
long  since  disposed  of  the  untflated  lines  in  honest  compliance  with  the  d«ti"- 
.Vs  the  court  will  recall,  tbc  Morris  and  Tudahy  defendantfl  appeared  in  court  recently, 
on  the  hearing  of  the  application  of  the  California  Coooerative  Canneries  to  intern  t.. 
in  this  proceeding,  and  showed  that  they  had  complied  with  the  decnv  at  a  frtvit  Ikc 
and  stated  they  desired  to  be  placed  on  record  in  opposition  to  any  chan^  at  ih'' 
decree.  The  Swift  and  Wilson  defendanta  have  also  reported  full  romplianre  «iih 
this  part  of  the  decree.  Fairness  to  the  other  defendants,  as  well  as  to  others  involm), 
requires  that  Armour  A  Co.  should  not  be  granted  an  extension  of  time  to  cotnplj-  liib 
the  decree  unless  facta  peculiar  in  the  case  of  Armour  4  Co,  warrant  such  an  extennno 

Not  only  is  Armour  &  Co,  the  only  defendant  which  has  not  yet  complied  with  (If 
decree  in  respect  to  the  unrelated  Imes,  but  it  alone  ot  the  defendants  has  refused  ti 
state  its  position  with  regard   to  the  decree.     The  other  defendanta  have  puWich.     I 
stated  that  they  enteivd  int«  the  decr««  in  good  faith  and  regard  it  aa  an  estahtipb-'i 
(act  which  they  do  nol  seek  to  change, 

.\rmour  &  Co,  has  remained  silent.     Such  silence  is  not  compatible  with  fnuikiK^ 
to  the  court  or  to  the  public.     This  covtrt  now  has  liefote  it  the  application  of  ih' 
California  Cooperative  Canneries  to  intervene  herein  for  the  express  purpose  of  seeVin; 
to  have  the  decree  set  aside.     The  papers  before  thecourtshow  that  Armour  4  Co  hv    ^ 
a  lar^  mortgage  on  tbe  property  of  the  California  Cooperative  Canneries  and  ha^  hi'l 
ploop  business  relations  witn  it,  if  not  a  dominant  control  o\er  its  huainea«.    Th-     i 
pieaident  of  the  canneries  testified  at  the  hearings  held  by  the  .Attorney  General  th»' 
before  the  canneries  commenced  its  efforla  to  have  the  decree  set  aside  he  conferr-'l 
with  ofTicers  ot  Armour  A  Co.  and  was  told  to  co  ahead  and  have  the  decn^  set  afji'     | 
and  that  Armour  &  Co,  would  then  enter  into  an  arrancemnt  to  distribute  the  ou!pi:I 
of  the  canneries  on  a  5  per  cent  commission  basis. 

We  have  no  desire  to  take  an  unreaaonahle  position  with  respect  to  tbo  applicalkJ     | 
before  this  court,  but  we  feel  that  the  circumstances  are  such  that  before  the  i-imr 
should  grant  the  favor  of  a  further  extension  to  Armour  &  Co,  the  latter  should  ."hi!»      I 

1.  Its  poeilion  with  respect  to  the  decree,  and  in  particular  with  respect  to  the  effor'.- 
of  the  CalifomiaCooperative  Canneries  to  destiuj' tne  decree.  The  court  should  Imi » 
whether  .Armour  &  Co.  consented  to  the  decree  in  good  faith  and  is  makine  •■■>■  r> 
effort  to  pertonn  (he  solemn  agreement  sanctioned  by  the  court  arising  out  ui  'h 
decree. 

2.  The  efforta  .\rmour  A  Co.  has  made  to  comply  with  th<'  decree  and  the  r-awi.- 
why  it  has  not  been  able  to  comply  as  >-et, 

3.  The  character  and  eitent  of  Armour  &  Co.'s  present  interest  in  the  unr(-U! -J 
lines,  which  it  etil!  has  not  dispoeed  of. 

Unlen  and  until  Armour  i'  Co,  satisfies  the  court  of  its  pood  faith  and  that  th"  r.ict- 
warrant  an  extension  of  time,  we  believe  the  present  application  should  be  d-  in-! 
Respcc  tfullyaubmitted. 

Dreed,  Abbott  &  Mf>no,is", 
Atlorntr/)  for  .Vniionnf  Wholrtnlr  Geortrt   Aimn-i'i-' 
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ORDSB  OF  HON.  JBHHIN08  BAII^T  EXTENDIKO  TO  HAY  1,  1823, 
THE  TIMB  WITHIN  WHICH  DEFENDAlTr,  ABHOVB  &  CO.,  MAY 
COMPLY  WITH  TBBMS  OF  DECREE. 


and  others.     In  equity,  No.  37623. 

Upon  consideration  ol  tie  petition  o£  the  Armour  group  of  delendanu  herein  filed, 
it  ia  this  iBt  day  of  Reptembec,  1922— 

Ordered,  That  the  time  as  provided  by  pBragmph  12  of  the  decree  herein,  within 
which  the  said  defendantu  and  each  ol  them  ha\e  to  dispose  of  the  commodities  and 
products  deecrihed  in  paragraphs  4  and  5  oE  the  decree  herein  entered,  and  to  divest 
themBehes  of  their  intereete  to  the  extent  required  by  said  decree  in  firms,  corpora- 
tions, and  aBB(4iationB  in  the  United  States  engaged  in  the  bueineeB  of  manufacturing, 
jobbing,  Belling,  transporticg,  diatributing,  or  otherwise  dealing  in  any  of  eaid  com- 
modities, be,  and  the  same  is  hereby,  extended  until  the  1st  day  of  May,  1923. 

jBNNiNQB  BAU.By,  Jiutice. 

A  true  copy,  teet. 

MoROAH  H.  Beacb,  CUrk. 
By  Elizabeth  Wilson,  Amttant  CUrk. 

(Seal  oi  the  Supreme  Court  of  the  District  of  Columbia.) 


OPINION  DATED  OCTOBER  16,  1922,  OF  HON.  JENNINGS  BAILEY, 
JUSTICE  OF  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
(1)  HOLDING  THAT  THE  CONSENT  DECREE  IS  VALID  AND  EFFEC- 
TIVE; AND  (2)  DENYING  THE  APPLICATION  OF  THE  CALIFORNIA 
COOPERATIVE   CANNERIES   FOR   LEAVE  TO    INTERVENE. 

Memorandum  opinion  filed  October  16,  1922.    Mornin  H.  Bmch,  clerk.    Uiiit«d 

States  of  America  v.  Swift  4  Co.,  et  al.     No.  37623,  Eq. 

The  California  Cooperative  Canneries  has  moved  for  leave  to  file  an  intervening 
petition  in  this  cause,  seeking  to  set  aside  or  modify  the  consent  decree  heretofore 
entered.  The  interest  claimed  by  the  canneries  in  this  suit  is  based  upon  a  contract 
1>etween  it  and  one  of  the  defendants,  Armour  &  Co.,  under  the  t^rms  of  which  the 
latter  agreed  to  purchase  from  the  canneries  such  products  as  Armour  &.  Co.  might 
require  [or  the  period  of  10  years.  The  contract  also  contains  a  provision  that  in  case 
<if  material  interference  by  Governmental  action  Armour  it  Co.  might  terminate 
the  agreement  upon  60  days'  notice. 

The  canneries  claim  that  the  consent  decree  entered  is  void  as  to  it,  for  these  rea- 
1}  ins:  That  it  is  a  consent  decree  baaed  upon  an  agreement  made  between  the  Govern- 
ment and  the  defendants  prior  to  the  bringing  of  the  suit,  which  provided  that  this 
suit  should  be  brou^t  and  this  particular  decree  entered  by  consent;  that  in  the  decree 
the  defendants  maintain  the  truth  of  the  allegations  of  their  answers,  which  deny 
any  nTOQg  doing  on  the  part  of  the  defendants,  and  that  there  was  therefore  not  only 
no  euihcient  finding  of  (acta  to  authorize  the  decree,  but  even  an  express  refusal 
to  admit  such  facts;  and  in  addition  that  the  whole  proceedii^  were  ft  fraud  upon 
the  curt. 

None  of  the  parties  to  the  Buit  are  before  the  court  seeking  lJ:iset  aside  the  decree.  It 
was  entered  on  February  27,  1920,  and  pursuant  to  its  provisions  several  of  the  defend 
aiii<<  have  disposed  of  large  interests  in  what  have  been  called  "unrelated  commoili 
ties,"  doubtless  in  some  casee  at  considerable  loss.  It  the  decree  were  set  aside,  it 
would  be  impossible  to  restore  the  status  quo.  Without  going  into  the  question  of 
laches  in  the  application  for  leave  to  intervene,  for  the  petition  sets  up  grounds  which 
might  be  sufficient  to  avoid  that  defense,  I  think  that  the  motion  for  leave  to  inter- 
vene should  be  overruled. 

Under  the  present  equity  rules,  no  recital  of  facts  upon  which  the  decree  is  based  is 
necessary,  and  the  refusal  of  the  defendants  to  admit  any  violation  of  tiie  law  may 
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well  hftve  been  a  precaulion  BcainHt  the  uae  of  midb  admuaioDB  in  a  aiminal  pnsMu- 
tion,  although  the  sUtute  itself  providee  igainst  such  use.  Parties  mav  campraiu«r 
their  di^erencee  and  a  consent  decree  as  between  them  is  certainly  of  fully  ae  bioditf 
force  aa  a  decree  rendered  after  a  full  hearing  on  tlie  facts.  That  such  a  dea««  if 
entered  purauant  to  an  asreement  made  prior  to  the  bringing  of  the  suit  doM  noi  is 
my  opinion  render  the  decree  leas  effective,  where  the  court  has  not  been,  by  my 
deception  as  to  the  facts,  induced  to  enter  a  decree  which  may  be  injuiioua  to  thirif 
partiM  or  in  ejtcese  of  the  jurisdiction  of  the  court. 

If  tie  decree  was  entered  into  by  Armour  4  Co.  for  the  purpose  of  prevviting  ibf 
fulfillment  of  any  legal  obligations  it  mieht  owe  to  the  canneries  under  it,  aa  actitn  ti 
law  in  the  proper  forum  would  afford  refief. 

The  motion  for  leave  to  intervene  will  be  overruled, 

Jbnnikos  BaiLBT, 

JUMticr.        I 

(Seal  of  the  Supreme  Court  of  the  District  of  Columbia.) 
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FETITION  OF  CAUFOBNIA  COOFEBATIVX  CANNZRIBS  FOB  BE- 
HEABIHO  OF  UOTIOH  FOB  LEAVE  TO  IHTEBVENE,  DATED  JAN- 
TTABT  10,  1823. 

Id  the  SupTcme  Court  of  the  Dbtrict  of  Columbia.    United  States  of  America  v. 

Swift  &  Co..  et  ftl.    Equity,  No.  37623.    Petition  of  Califorma  Cooperative  Canneries 

for  rehearing. 

The  petition  of  the  California  Cooperative  Canneries  for  rehearing  of  ita  application 
[or  leave  to  intervene  herein  respectfuHy  shows  ae  follows: 

1.  October  la,  1922,  the  court  filed  an  opinion  holding  that  your  petitioner's  applica- 
tion for  leave  to  intervene  in  this  suit  should  be  denied,  but  no  formal  order  overruling 
the  said  application  has  been  entered. 

2.  The  mid  opinion  hriiifly  sets  out  the  claims  of  your  petitioner,  and  then  consideis 
:he  same,  and  upon  such  consideration  the  court  bases  iU  decision  that  your  petitioner's 
ipplication  for  leave  to  intervene  should  be  ovemiled. 

3.  Your  petitioner  further  avers  that  the  several  grounds  upon  which  the  court 
lases  its  decision  do  not  support  the  same,  and  the  denial  of  your  petitioner's  ai)plica- 
ion  for  leave  to  intervene  is  erroneous  and  operates  grievous  ana  irreparable  injury 
o  your  petitioner. 

4.  Your  petitioner  contended,  and  still  contends,  (a)  that  the  consent  decree  of 
February  27,  1920,  is  void  and  of  no  effect  in  law;  (b)  that  your  petitioner  has  no  plain, 
ulequate,  and  complete  remedy  at  law,  and  has  the  right,  and  should  be  permitted, 
a  intervene  in  tbia  suit;  and  (c)  that  the  agreement  or  contract  which  the  Govern- 
nent  and  the  defendants  in  thia  cause  made  for  tbe  entry  of  the  particular  decree  which 
xaa  paased  in  this  suit  February  27,  1920,  was  and  is  void,  both  at  common  law  and 
lader  tbe  Federal  antitrust  statutes. 

5.  Under  paragraphs  2  to  S,  both  inclusive,  of  the  aaid  -decree,  both  as  set  out  in 
lie  Baid  agreement  and  aa  entered  by  this  court,  the  defendants  are  enjoined  (a)  from 
owning  any  interest  in  stockyards  and  enterprises  appertaining  thereto,  and  (b)  from 
nanuKcturing  or  dealing  in  the  unrelated  anee,  and  particuutrly  tbe  lines  handled 
>^  wholesale  grocers;  that  tbe  said  agreement  is  not  that  tbe  parties  defendant  shall 
IiscoDtinue  or  abandon  any  contracts,  combinations,  or  conspiracies  in  restraint  of 
rade  prohibited  by  section  1  of  tbe  Sherman  Act.  nor  that  they  shall  desist  or  refrain 
rom  monopolizing,  or  attempting  to  monopolize,  trade  prohibited  by  section  2  of  the 
Sherman  Act,  in  order  tJiat  tbey  shall  cease  and  desist  from  any  discrimination  in 
vices  or  unfoir  practices,  substantially  lessening  competition,  prohibited  by  the 
^la^n  Act,  but  the  said  agreement  is  that  tbey  and  eacb  of  them,  severally  and  in 
heir  separate  and  individual  capacities,  shall  refrain  from  engaging  or  being  inter- 
teted  in  the  described  businesses,  in  any  circumstances,  even  though  they  lawfully 
conducted  themselves  in  such  businesses  and  conducted  such  businesBea  legally,  in 
ill  respects,  in  accordance  with  the  laws  of  tbe  United  States;  that  the  said  agreement 
tetween  the  Government  and  tbe  defendants,  when  sancticmed  by  the  court,  made 
he  act  of  engaging  in  the  described  businesses  illegal  in  itself,  if  tbe  judicial  sanction 
)e  valid ;  and  that  agreements  to  close  down  and  abandon  an  existing  buaineae  are 
in  lawful  at  common  law  because  against  public  policy  and  are  also  unlawful  under  the 
.ntitrust  sUtUtes.  (U.  S.  v.  Addyston  Pipe,  etc.,  Co.,  85  Fed.  271;  Dr.  MUea  Medical 
:o.  r.  John  D.  Park,  etc.,  Co.,  220  U.  S.  373,  55  L.  Ed.  502;  John  D.  Park,  etc.,  Co. 
..  Hartman,  153  Fed.  24;  Oliver  v.  GUmore,  52  Fed.  562;  More  s.  Bennett,  140  lU,  fi9, 
^  N.  E.  888;  Tuscaloosa  Ice  Manufacturing  C^.  v.  Williams,  127  Ala.  110.  28  So.  669; 
Itewart  v.  Steams,  etc..  Lumber  Co.,  56  Fla.  670,  48  So.  19;  Clemons  v.  Meadows, 
23  Ky.  178,  94  S.  W.  13;  Kosciusko  Oil  MiU,  etc.,  Co.  v.  Wilson  Cotton  Oil  Co.,  90 
lisB.  5G1,  43  So.  435;  6  H.  C.  L.,  p.  791,  par.  190;  19  R.  C.  L.,  p.  12fi,  par.  94.1 

G.  Your  petitioner  further  avers  that  tbe  Attorney  General  of  the  United  Slates  bad 
10  authority  to  require,  or  even  to  agree,  that  the  defendants  should  wholly  abandon 
awful  existing  businesses  and  refrain  from  legally  engaging  therein;  that  the  Congress 
t  the  United  States  makes  it  the  duty  of  the  several  district  attorneys  of  the  United 
Itates,  under  the  direction  of  tbe  Attorney  General,  to  institute  proceedings  in  equity 
0  prevent  and  restrain  violations  of  the  antitrust  laws;  that  the  authority  ot  the 
kttomey  General  is  limited  to  enforcing  the  laws  of  the  United  States;  that  bis  au- 
hority  under  tbe  antitrust  statutes  is  limited  to  agreeing  to  a  decree  which  will  pro- 
ibit  the  defendants  from  contracting,  combining,  or  conspiring  to  violate  such  stat- 
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utes.  or  to  luw  theit  propterty  or  businesB  in  violation  thereof,  and  your  petitioDer 
particuJarly  avera  that  the  Attorney  General  has  no  autbority  to  enter  into  an  a^w- 
ment  lor  a  decree  which  will  prohibit  citiaene  of  the  United  Statea  abBoiutely  notn 
legally  engaKing  in  the  lawful  busineea  of  atockyarda  or  manubcturing  aod  dutritrntine 
the  ■o-caUeauaTelated  lines. 

7.  Your  petitioner  further  alleges  that  this  court  ie  wholly  without  juriedicliofi. 
power,  or  authority  to  ainction  judicially  the  illegal  agreement  cootaioed  in  pu 
agraphs  2  to  8,  both  inclusive,  of  the  Biid  consent  decree,  and  is  also  wholly  wiihoui 
jurialiction,  power,  or  authority  to  enter  the  injunctiona  contained  in  paragraphs  I 
and  9  of  the  aaid  decree,  Bubatantially  in  the  language  of  the  statute;  that  under 
section  4  of  the  Sherman  Act  and  aection  14  of  the  Clayton  Act  the  courts  of  ihe 
United  States  have  jurisdiction  to  prevent  and  reatrain  violations  of  those  aclfi.  and. 
in  a  proper  case  discloeing  such  violations,  it  is  the  duty  of  the  courts  to  enlorc*  ihe 
law  by  enjoining  the  specific  acts  shown  to  be  in  violation  thereof,  but  the  court- 
have  no  Jurisdiction,  power,  or  authority  to  give  judicial  sanction  to  an  agrpcmeni 
which  providen  that  the  defendant  shall  absolutely  close  down  and  abandon  livful 
businesses  in  which  they  are  severally  and  indiiidually  lawfully  engaged,  and  therebi 
destroy  their  competition  with  the  wholeaale  grocere  in  those  btwineeees  and  their  com- 
petition among  themaelvea;  that  sections  2  to 8,  both  inpluaive.  of  the  said  con!«il de- 
cree do  not  enjoin  the  defendants  from  doing  any  certain  specific  acts  which  restrur 
trade  in  the  described  businessee.  but  require  the  defendante  wholly  to  abandon  uhi 
refrain  from  engaging  in  the  businesses  described,  inanv  way  orat  any  time:  that  ihf 
injunctive  provisions  contained  in  paragraphs!  and  9  oflhesaid  decree  are  void,  in  iha'  ' 
each  is  merely  a  general  injunction  against  all  possible  breaches  of  the  aotitrusl  U>f 
and  not  against  any  specific  acts  in  violation  thereof  (Swift  4  Co,  r.  V.  S.,  196  I",  f- 
375,  49  L.  Ed.  518;  N,  Y.,  N.  H.  A  H  Rv-  Co  r  Inleratxte  Commerce  CommiMiro. 
200  U.  S.  ml,  50  I..  Ed.  515;  V.  8.  v.  Agler,  62  Fed.  824;  Southern  Pacific  <"o  ' 
Colorado  Fuel  4  I.  Co.,  101  Fed.  77»:  Privett  r.  Preaaley,  62  Ind.  491;  14  R.  C  I 
p.  310,  pir.  8\  and  that  the  rwnaining  parapraphs  of  the  aaid  decree,  namely,  p»r- 
agraphs  10  to  18,  both  inclusive,  ar«  ateo  void,  in  that  they  ate  intended  to  render 
effective  the  void  injunctive  orders  contained  in  pira^raphs  2  to  8  thereof,  bwt 
inclusive, 

fi.  Your  petitioner  further  &wiv  that  the  rule  which  makes  it  uuneceeBary  to  rv  i:- 
or  state  certain  matters  doee  not  diapense  with  the  requirement  that  the  luDdamema' 
and  essential  jurisdictional  facta  (o  support  the  decree  must  appear  in  the  reroni 
that  Ihe  answers  ot  the  defendants  in  this  suit  cate<roricaliy  and  directly  deny  p*-1 
and  every  material  allegation  in  The  >iil!  of  complaint;  that  no  evidence  whatever  in- 
introduced  or  was  intended  to  be  introduced  to  meet  or  overcome  the  avennpn'' 


of  the  answers  denyine  all  of  the  material  allegations  of  the  bill;  that  the  alleEatiiia 
of  the  bill  most  be  taken  as  of  no  probative  effect  and  the  ai-ermenta  of  fai  t  in  ilf 
answers  must  be  taken  and  stand  as  adrait'ed:  thai  this  case  was  presented  to  rb- 
court  on  bill  and  answers  and  ii!  to  be  considered  on  the  aveUDtnta  of  the  bill  whii  b 
are  not  denied  by  the  answeiB  rTerral  t.  Burke  Construction  Co..  257  V.  S.  529.  531. 
Iowa  1-.  IlUnoia,  147  U.  S,  1,  7);  that  in  thi.^  state  of  the  pleadin.ss  the  Govemnit'r.i 
and  the  defendants  entered  into  ■  stipuiatiim  (or  a  decree  whic-h  should  not  conlil^ 
a  recital  of  tacts  but  trtiich  should  contain  a  rwital  that  the  defcndanta  conapntM  !• 
the  entry  of  the  decree  upon  the  condition  fliat  the  decree  should  not  i-onatitute  u 
adjudication  that  the  defendants  bod  vinlated  any  law  of  the  United  States:  On' 
this  recital  or  provision  in  the  decree,  whpn  entered  bv  the  court,  constituted  u 
adjudication  ol  the  aaine  dignity  and  authority  as  anv  other  adjudication  in  the  s&i'. 
decree,  and  even  more  so.  because  the  said  consent  decree  was  entered  eTrIusivel> 
and  expressly  upon  the  condition  that  such  recital — becoming  an  adjudii-ation  wiwt 
enteiect— flhould  be  a  part  of  the  decree  itaelf ;  that  neither  the  agreement  of  the  partus 
nor  the  decree  itself  admitted  any  fai-ts  which  met  or  ovename  the  averments  irf  th- 
answera;  Uiat  the  averments  of  fart  in  the  answers,  den\'inc  the  allegations  of  the  'ui, 
that  the  [lefendants  had  \'iolated  any-law  of  the  United  States,  standing  admitted  .' 
record,  as  they  do,  rrajcluaively  racees  the  record  to  discloee  no  case  or  contruier- 
between  the  Government  and  the  defendants,  siiih  as  is  reiuired  by  the  Fcden. 
Ccnstitution  before  the  Federal  couttsian  take  jurisdiction,  and  the  court  wb«  wh.>!!' 
without  any  jnrlfdiitinn,  jiower,  or  judiiial  authority  to  enter  any  decree  acaic-^ 
the  defendants  in  the  prcmiaea,  and  p8rticularl>-  the  said  consent  decree  which  "• 
actually  spread  upon  the  minutes  of  ttiip  'oiirl. 

B.  Your  petitioner  further  «^■ers  that  the  courta  of  the  United  States,  including  tk- 
court,  are  of  limited  jurisdiction;  and  the  record  mutt  affrmatively  fhow  the  &■■.,- 
necessary  to  sustain  its  jurisdiction:  that  there  ic  no  presumption  of  juri«liction,  as  ti- 
the case  ot  a  common  law  EnglishorState  court,  unlees  the  contrary  appeam,  hut  it- 
record  nnst  show  affirmatively  that  the  court  hai>  authority,  under  the  Inderal  CouAi- 
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tution,  to  heorond  determine  the  cfteeCDred  Scott  i>.  Sanford.  19  Hownd,  401;  Turner 
Turner  V.  Bftnk  of  North  America,  4  DaHaa,  11;  Jackoon  v.  Aehton,  S  Peters,  148;  Ex 
parte  Smith,  94  U.  S.  466;  Robertson  i>.  Oease,  97  U.  3.  648);  that  even  if  it 
be  preaumed  that  all  the  tacts  necesewy  to  give  the  court  juriadiction  to  render 
the  particular  consent  decree  which  waa  entered  in  thia  suit,  yet  the  said  decree 
ia  void  on  ita  face  because  it  ahowa  no  facta  to  aupport  the  juriaaietion  of  the  court, 
but,  on  the  contrary,  the  proviaion  of  the  decree  that  it  ahall  not  constitute  an  adjudi- 
ration  that  the  defendants  have  virfated  any  law  of  the  United  States  affirmatively 
destroye  any  poeaibte  basis  upon  which  the  jurisdiction  of  the  court  can  be  upheld. 
(U.  S.  CouBlitution,  Art.  Ill,  sec.  2;  Muakrat  v.  V.  S.,  219  U.  S.  346,  55  L.  Ed.  246; 
Fairchild  v.  HuRhea,  U.  8.  Adv.  Ope.  No.  10,  p.  260,  Apr.  1,  1922;  Windsor  v.  McVe^h, 
93  U.  S.  274,  23  L.  Ed.  914;  MeRulre  v.  Conwine,  101  U.  S.  108,  25  L.  Ed.  899;  Bey- 
uolds  11.  Stockton,  140  U.  S.  254,  35  L.  Ed.  464;  United  States  v.  Trans-Missouri 
Freight  Ass'n,  58  Fed.  58;  Kreideri'.  Colo.  149.  Fed.  647;  Peoples  Bank  r.  Giteon.  161 
Fed. 286, 291;  Mundayii.Vail,34N.J.L.418;  Stater.Naet,  10SS.W.563,567,568(Mo,); 
Wfttaon  II.  Bair.  74  So.  317  (Fla.);  Griffith  v.  Henderson,  45  So.  1003  (Fla.);  Israel  r. 
Keynnlda,  11  111.  218,  223;  State  i'.  Baughman,  38  Ohio  St.  465,  459:  Hublerr.  Pullen, 
9  ln<l.  273,  68  Am.  Dec.  620;  Stafford  Introduction  to  The  Law  Restated;  Hughes's 
TheLawRestated,  p.  27;  l.Hi^hea  Procedure,  pp.  22,  23,  58,  aec.  6a,  65,  113.  sec.  21, 
154,  156,  sec.  41;  15  C.  J.  723,  eec.  13,  725;  id.  734,  aec.  34;  id.  783,  sec.  77;  id,  827, 
eei'.  146;  id.  915.  sec.  300;  21  C,  J.  157,  aec.  139,  note  56  (a);  id.  485.  sec.  665,  note  7; 
id.  548-551,  sees.  670-673;  id.  560,  sec.  694,  note  2;  id.  642,  sec.  821;  id.  688,  sec. 
861,  note  42  (b);   id.  813,  notes  13-18;  id.  814,  sec.  965;  2  R.  C.  L.  31,  sec.  9.1 

10.  Your  petitioner  further  avers  that  the  court  has  no  power  to  impose  any  penaJtiee 
other  than  those  provided  in  the  statute;  that  thia  suit  is  filed  under  the  antitrust 
laws;  that  section  1  ot  the  Sherman  Act  prohibits  contracia,  combinations,  or  con- 
spiracies in  reatraint  of  trade;  that  section  2  ot  the  said  act  prohibits  monoiwliiing 
or  attempting  to  monopolize  trade;  that  the  Clayton  Act  prohibits  discrimination 
in  prices  and  unfair  practices  which  auhstantially  leeeen  competition;  that  persons 
violating  the  Sherman  Act  are  therebj"  declared  guilty  ot  a  misdemeanor,  punishable 
on  conviction  by  a  fine  not  exceeding  $5,000,  or  by  imprisonment  not  exceeding 
one  year,  or  both,  in  the  discretion  of  uie  court;  that  each  statute  invests  the  court 
with  jurisdiction  to  prevent  and  restrain  violations  ot  it;  that  by  neither  act  is  the  court 
authorized,  either  expressly  or  by  implication,  to  enjoin  a  defendant  ahaoiulely 
from  engaging  in  business  in  any  circumatances  or  under  any  conditions;  that  the 
utmoat  limit  of  the  juriadiction  and  the  power  of  the  court,  in  such  case,  ia  to  enjoin 
the  defendant  from  agreeing,  combining,  or  conspiring  with  others  to  restrain  trade  by 
monopolizine,  ot  attempting  to  monopotiEe.  trade,  in  violation  of  the  Sherman  Act, 
and  from  violating  the  Clayton  Act  by  illegal!  v  discriminating  in  prices  or  by  indulging 
in  unfair  practices;  that  in  this  case  tie  court  has  perpetually  enjoined  each  defendant, 
individually  and  independently,  from  owning  any  iaWreet  whalsoever  in  certain 
biiainesH  and  from  manufacturing  and  dealing  in  certain  dcecribed  commodities 
defined  in  the  said  consent  decree  as  unrelated  linee;  and  that  the  said  consent  decree 
IB  therefore  beyond  the  jurisdiction,  power,  and  authority  of  the  court;,  and  is  void. 
(Windsor  v.  McVeigh,  93  U.  S.  274,  23  L,  Ed.  914;  Campbell  v.  Porter,  162  U.  8.  478, 
40  L.  Ed.  1044;  Cooper  v.  Revnolda,  10  Wall.  308,  19  i:.  Ed.  931;  Nash  v.  Williams, 
20  Wall.  226,  22  L.  Ed.  254,  at  257  and  268;  United  States  r.  Walker,  109  U.  8.  268, 
27  I,.  Ed.  927;  Re  Sawyer,  124  U.  S.  200,  31  L.  Ed.  402;  Ex  parte  Neilsen,  131  U.  S. 
176,  33  L.  Ed.  118;  Exnarte  Cuddv,  731  U.  8.  280,  33  L.  Ed.  154;  United  States  v. 
Am.  Tobacco  Co.,  191  Fed.  371.  382,  383;  Kreider  v.  Cole,  149  Fed.  647;  Powhatan 
Coal  it  C.  Co.  V.  Ritz,  Judge,  60  W.  Va.  396,  404,  56  S.  E.  257;  Chapman  w.  Parsons, 
Judge,  66W.Va.  307  66  8.  E.  461;  Paul  u.  Willis,  69Tex.  261.  7  8.  W.  357;  I*wisr. 
Allred,  57  Ala.  628;  Folget  v.  Insurance  Co.,  99  Mass.  267;  Fithian  v.  Monks.  43  Mo. 
502;  Seainster  v,  Blackstock,  83  Va.  232,  2  S.  E.  36;  Anthony  v.  Kasey,  83  Va.  338, 
5  S.  E.  17fi;  Story's  Equltv  Pleading,  seclO  ;  2  High  Injunctions  (4th  Ed.),  sec.  J425: 
Hughes,  The  Law  RestateS,  p£tfo  25,  sec.  7;  15  C.  f.  810,  sec.  106;  15  C.  J.  725,  sec.  13: 
Id,  734,  sec.  34;  Id.  802,  sec.  lOl.) 

11.  Your  petitioner  further  avers  that  the  jurisdiction  of  the  Federal  courts  is  de- 
rived from  the  Federal  Conatitutlon  and  laws,  and  from  no  other  aource  or  sources 
whatever;  that  consent  of  parties  can  not  confer  jurisdiction  or  power  on  the  court 
to  enter  a  decree  which  the  court  had  no  jurisdiction  or  power  to  enter  under  the 
authority  conferred  on  it  by  the  Constitution  and  laws;  that  the  record  must  affirm- 
atively mow  the  authority  of  the  court  to  proceed  to  judgment  or  decree  and  to  enter 
the  particular  decree  which  has  been  passed  (The  Law  Rotated,  introductory  chapter 
p[).  12,  13,  and  14,  per  Mr.  Justice  Stafford;  1  Hi(rh  on  Injunctions  (4th  Ed.),  p.  48, 
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m&teiial  Bllegationa  in  the  bill  of  complaint,  and  the  decree  itself  eipready  proiidw 
that  it  does  not  adjudicate  that  Iha  defendauta  have  violated  aay  law  of  Uie  United 
Statea;  that  in  the  absence  of  facia  proving,  or  tending  to  prove,  a  violation  of  th# 
Antitriut  laws,  and  in  the  absence  of^admiaaion^  of  the  neceesary  juriedictianal  fscti^ 
the  court  is  wholly  without  jurisdiction,  under  the  ConBtitutiou  and  laws,  includiiu: 
the  Aotitmat  laws,  to  enter  the  decree  afiabst  the  defendants  in  this  cause,  or  anc 
decree  atjainat  them,  and  the  consent  of  the  parties  could  not  confer  on  the  court  th* 
jurisdiction  necessary  t^i  authorize  the  action  which  was  taken  in  spreading  the  ron- 
sent  decree  upon  the  minutes  of  the  court.  Pairchild  v,  Hughes,  U.  S.  Adv.  Ope.  Nn. 
10,  p.  260,  April  1,  1922;  Sevilleta,  etc.,  v.  Belen  LandjSrant.  242  V.  S.  595.  61  L. 
Ed.  614-  Muakiat  v.  United  States,  219  U.  S.  346,  55  L.  Ed.  246;  Harding  v.  HardioE. 
108  U.  8.  317,  49  L.  Ed.  1066;  Pittsburg  C.  4  St.  L.  Ry.  Co,  v.  Ramsey.  22  Wall 
322,  22  L.  Ed.  823;  Kreidei  i.  Cole,  1-49  Fed.  647-  State  v.  Nast,  308  S.  W.  563,  oe^. 
569  (Mo.);  Slate  v.  Muench,  217  Mo.  124,  117  S.  W.  25;  Marietta  v.  Hend^son.  121 
Ga.  399,  49  S.  E.  312;  Sennette  v.  Police  Jury,  66  So.  663  (La.);  Story,  Equity  Pltad- 
ing,  sec.  10;  Stafford,  introduction  to  The  Law  Restated,  pp.  12  to  14;  Hugbes.  V" 
Law  Restated,  p.  25,  sec.  7;  1  Hughes,  Procedure,  pp.  22,  23,  57,  65, 113,  sec.  21,  t2«, 
sec.  26,  137,  154,  156;  1  H^?h,  Injunctions  (4th  Ed.),  48  sec.  31;  15  C.  J.  730,  sec.  2:. 
Id,  802,  sec.  101,  Notes  6,  17;  Id.  844,  sec.  164;  21  Id.  813,  Notes  13  to  18:  Id-  8», 
sec.  865;  Id.  815,  Not«e  55,  56;  Id.  815,  sec,  300;  2  R.  C.  L,  31,  see.  9;  7  Id.  lOSS, 
sec.  70;  16  Id.  643,  sec.  86;  Id.  645,  sec.  90.) 

12.  Your  petitioner  furthei  avers  that  the  opinion  of  the  court,  denying  intervra- 
tion,  states  that  the  rriusal  of  the  defendants  to  admit  any  violation  of  the  law  may  «eU 
have  been  a  precaution  against  the  use  of  such  sdmisdons  in  a  criminal  pToaecuttoD. 
that  the  court  was  referring  to  the  language  of  the  decree,  which  recites  that  the  de- 
cree shall  not  constitute  or  be  considered  as  an  adjudication  that  the  defendanu.  or 
any  of  them,  have  in  fact  violated  any  law  of  the  United  States;  that  this  pm^ioon 
was  the  vital  conditions  upon  which  the  consent  decree  was  entered ;  and  that  the  nid 
condition  can  not  be  modified  or  read  out  of  the  said  decree  for  the  purpoos  of  estab- 
lishing or  suatatning  the  jurisdiction  of  the  court  to  enter  it  (2  R.  C.  L.  31,  aec.  9:  V' 
Id.  646,  sec.  00,  Note  3;  21  C.  J.  813,  Notes  6  to  12;  Id.  S15,  Notes  81  to  S3;  Id.  m. 

'our  petitioner  further  alleges  that  when  the  court  has  exceeded  ita  iurisdir- 
tion,  it  should  take  appropriate  steps  to  correct  its  action  and  should  of  recora  dedan 
the  decree  void  for  want  of  jurisdiction  whenever  the  matter  is  called  to  its  atteniicfi 
by  either  or  any  party,  or  by  amicus  curiae,  or  it  should  act  sua  spoote.  (Ounpbrll 
V.  Porter,  162  U.  B.  478,  40  L.  Ed,  1044;  Kreider  v.  Cole,  149  Fed,  847;  1  Hnjiw 
Procedure  82;  16  C.  J,  732,  sec,  27,  note  68,  852,  sec.  171;  21  Id,  162,  sec.  146,  16>,  i 
sec.  149,  186,  sac.  171.) 

14.  Your  petitioner  further  avers  that,  forreasonsapparenttm  thebct  of  iherecofd. 
the  said  consent  decree  of  February  27, 1920,  is  void,  and  lapse  of  time  can  not  \^datF 
it,  (Windsor  v.  McVei^,  93  U.  S.  274,  23  L.  Ed.  914;  Kreider  v.  Cole,  149  Fed,  C47 
15  C.  J.  826,  sec.  144,  847,  sec.  166.) 

15-  Your  petitioner  further  avers  that  it  is  entirely  without  any  plain,  ade^uaif, 
or  complete  remedy  at  law,  in  the  premises;  that  Qib  court  is  in  error  in  stating  is 
its  opinion  that  if  the  decree  was  entered  into  by  Armour  &  Co,  for  the  purpose  d 
preventing  the  fulfillnient  of  any  legal  obligations  it  might  owe  to  the  caoa^ea  under 
It,  an  action  at  law  in  the  proper  forum  would  afford  relief,  since  an  action  at  law  kt    i 
damages  for  anticipatory  breach  of  the  said  contract  would  not  restore  to  youi  p«i-    I 
tioner  the  distribution  facilities  neceesary  to  the  moving  of  its  commotfitiee.  but   I 
would  leave  your  petitioner— as  it  and  its  associates  are  now  left— subject  to  tix 
dictation  and  control  of  the  wholesale  grocers;  that  in  your  petitioner's  applicaticA 
for  intervention,  the  contract  between  it  and  Armour  &  Co,  is  set  out  in  full  in  pan- 
graph  II  thereof,  and  the  said  contract,  among  other  things,  provides  that  in  ca»! 
governmental  action  materially  interferes  with  the  perfornuuice  of  the  contract  b; 
Armour  A:  Co,,  the  said  company  should  have  the  right  to  cancel  and  terminate  ii-- 

rement  by  giving  60  days  written  notice  to  your  petitioner  of  its  intention  so  io 
.  and  should  not  oe  held  liable  for  any  loss  resulting  therefrom;  that  if  the  Wii 
consent  decree  be  valid,  the  said  Armour  &  Co,  are  thereby  enjoined  from  cam-inr 
out  its  said  contract  wito  ^our  petitioner,  no  nutter  what  may  have  be«n  the  rewcos  | 
of  Armour  &  Co,  for  agreeing  with  the  Attorney  General  to  the  consent  decree  in  ihi:  . 
cause;  that  if  the  said  consent  decree  is  void,  and  this  court  so  declares,  your  peti- 
tioner will  then  be  in  position  to  assert  its  rights  under  the  said  contiact;  but  if  tbr  ' 
■aid  decree  be  valid,  it  constitutes  a  perpetiul  barrier  against  the  assertion  fov  yoc- 
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petitioner  of  any  ri^te  under  the  said  contract  between  your  petitioner  aw)  the 
said  Armour  it  Go. 

16,  Yourpetitioner  further  avere  that  the  said  conHent  decree  of  Februaiy  27, 1920, 
effect  a  contract  between  this  court  and  the  partiea  to  tbia  Biiit,  r^ardlees  of  the 


J  to  consenting  partiea  before  it,  but  its  jur^Bdiction  muat  rest  eiclusively  upon 

the  Constitution  and  lawH  of  the  United  States  and  not  upon  cf"-*™"*  —  -"•■ — ■■•■'■-  ■ 


that  all  Federal  courts  are  creatures  ol  written  law;  that  all  Federal  c 

limited  juriadiction;  that  the  record  in  Federal  courta  must  ^nnatively  ahow  juriB- 
diction;  that  it  is  the  duty  of  every  Federal  court  to  make  sure  that  it  has  jurisdiction, 
and  BO  soon  as  the  absence  of  jurisdiction  is  noticed  the  case  must  be  stopped,  no 
Diatter  how  far  it  has  gone;  that  a  Federal  court  can  entertain  no  suit  except  by 
authority  of  an  CTpreas  written  enactment;  that  no  Federal  court  can  eiercise  any 
juriBdiction  not  given  to  the  United  States  by  the  second  section  of  the  third,  article 
of  the  Federal  Conaritution ;  that  neither  Congress  nor  consent  oC  partiee  can  extend 
the  jurisdiction  of  Federal  courts  beyond  the  Constitutiou  nant;  that  Federal  courts 
are  careful  to  exercise  no  jurisdiction  not  clearly  there;  that  Congrees  is  always  anxious 
to  restrict,  and  not  to  enlaige,  the  jurisdiction  of  the  Federal  courts;  that  no  inferior 
Federal  court  can  exercise  any  jurisdiction  except  it  can  point  to  the  particular  act 
of  Congress  conferring  such  jurisdiction  upon  it;  that  the  constitutional  grant  of 
judicial  power  is  not  self-executiag;  that  Congress  has  never  provided  for  the  exercise 
of  more  than  a  part  of  the  judidalpower  given  by  the  Coiratitution;  that  unnecessary 
extension  of  the  jurisdiction  ot  Federal  courts  is  undesirable;  that  Federal  courts 
have  no  common  law  jurisdiction,  civil  or  criminal  (Rose,  Federal  Juriadiction  and 
Procedure,  second  edition,  pp.  1-39);  and  that  the  said  consent  decree  entered  in  this 
suit  is  therefore  void  on  the  face  of  the  record,  and  should  be  so  declared  by  this 

17.  Your  petitioiier  further  aveie  that  the  record  in  this  cause  ahowa  a  conflict  ot 
rulinge  on  intervention;  in  that  the  National  Wholesale  Grocers'  Association,  and  the 
Southern  Wholesale  Grocers'  Association — whose  name  is  now  American  Wholesale 
Grocers'  Association— neither  having  any  special  interest  in  the  subject  matter  of 
l^is  suit,  have  been  permitted  to  intervene  herein  by  the  order  of  this  court,  after 
full  amunents  by  counsel  and  thorou^  consideration  by  the  court;  and  the  applica- 
tion oiyour  petitioiier,  California  Cooperative  Ganneriee,  having  a  special  interest  in 
the  subject  matter  of  this  suit,  has  been  denied,  the  presiding  justices  not  being  the 
same  in  the  several  instances  mentioned. 

IS.  By  reason  of  the  matters  and  thin^  hereinbefore  set  forth,  your  petitioner 
should  be  accorded  the  right  or  privilege  of  intervention  in  this  auit,  for  the  protection 
of  its  rights  in  the  premisea. 

Wherefore,  the  premises  duly  considered,  your  petitioner  respectfully  prays  aa 
foUowa: 

1.  That  after  due  notice  of  this  petition  to  all  parties  in  int«rest,  a  rehearing  may 
be  granted  to  your  petitioner  on  its  application  for  leave  to  intervene  herein. 

2.  That  on  Buch  rehearing,  the  application  of  your  petitioner  for  leave  to  intervene 
may  be  granted. 

3.  Ttiat  on  such  rehearing  and  intervention  being  granted,  the  said  consent  decree 
of  February  27,  1920,  may  be  declared  null  and  vmd,  as  beyond  the  jurisdiction, 
power,  and  authority  of  this  court. 

4.  That  your  petitioner  may  have  such  other  and  further  relief  in  the  premises  as 
may  be  juflt  and  proper. 

California  Cooperative  Canneries, 
By  Fbane  J.  BooAN,  AUomty. 
District  of  Colombia,  m; 

Frank  J.  Honm,  being  first  duly  sworn,  dei>oseB  and  says  that  be  is  the  attorney  of 
the  California  Cooperative  Canneries,  the  petitioner  named  in  the  fort^ing  petition 
for  rehearing  by  it  by  him  subscribed,  and  that  he  is  duly  authorized  to  sign  the 
said  petition  and  to  make  this  affidavit;  that  the  foregoing  petition  for  rehearing 
contains  the  special  matters  or  causes  on  which  such  renearing  is  applied  for;  that 
the  facta  therein  stated  are  true,  and  that  the  said  petition  is  not  6led  for  the  purpose 
of  delay. 

FbANK   J.    HOGAN.  , 

Subscribed  and  sworn  before  me  this  10th  day  of  January. 

[eSAL.]  Marie  McDonald, 

Notary  Public,  Di$trict  of  Calvmbia. 
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OPFOSINa  APPLICATION  OF  CALIFORNIA  COOPERATIVE  CAN- 
NERIES  FOR   REHEARING'  OF  KOTION   FOR    LEAVE    TO  INTBE-    : 
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Kiaiee  of  America  in  opposition  lo  tbe  petition  □(  the  California  Coaperati 

neriee  for  rehearing  upon  their  petition  for  leave  to  iiiteneoe. 

The  California  Cooperative  Canneries  have  filed  a  petition  (or  a  rehearing  of  ihfii 

Ktition  for  leave  to  intervene  in  the  ahovc-entitlcd  suit.     The  ori^nBl  petition  Un    < 
kve  to  intervene,  upon  which  it  is  now  aeked  thai  this  court  Bwnt  a  rehearing,  m    ' 
filed,  and  the  purposeof  the  intervenor,  as  stated  in  said  petition,  wan  to  conieinioilu! 
suit  in  order  to  qiiealion  the  validitv  of  the  decree  which  th<^  court  rendered  on  Yrh- 
ruary  27,  1020,  or  to  procure  a  modification  thereof.     The  Morris  groiip  of  defendiny. 
including  therein  all  of  the  corporation  defendants  as  well  as  all  individual  defendiDi^ 
ofsiichKroup,  fSied  objections  to  the  nettiDj;  aside  of  this  decree.     The  Cudahy  l^chuc    i 
Co. ,  another  defendant,  also  filed  objections  to  the  seitii^  aside  of  this  decree.    1V    i 
National  Wholesale  Grocers'  Aanociation  and  the  American  Wholesale  Grocers'  Amv    | 
cialion  (formerly  Southern  Wholesale  Grocers'  Amociationl,  both  being  permitted  K    , 
this  court  to  participate  in  the  hearing  of  such  petition,  each  tiled  answers  lo  tb' 
petition  of  the  California  Cooperative  Canneriee  for  leave  to  intervene.     The  loiirt 
ritfltes  of  America  objected  to  the  proposed  intervention  but  (houcht  no  anawM  nt 
necessaiy  to  properly  nuse  the  question  of  the  righte  of  the  California  Cooperative 
Canneriee  to  intervene  and,  therefore,  hied  no  answer  to  iheir  petition  for  leave  to 
intervene.     The  court  heard  extended  arg^tment  by  separate   counsel  repreaoitin; 
each  of  the  following,   namely:  The  California  Cooperative  Canneriee,  Ine  Uonu    ! 
group  of  defendants,  tne  Cudatiy  Packing  Co.,  the  National  Wholesale  Groc«s'  Am- 
cation,  the  American  Wholesale  Grooera'  Association,  artd  tbe  United  <Statee  of  Amw- 
ica.  upon  this  petition  for  leave  to  inten'ene.     Briefs  were  then  filed  upon  the  qufclioo 
BO  raised.     Thecountookthematt«r  under  consideration  for  such  time  as  would  efiabk 
it  to  pve  the  careful  consideration  and  deliberation  to  which  a  matter  of  this  iinpor' 
tance  is  entitled,  and  handed  down  a  memcwandtun  decision  ovemiiinft  tbe  prayn  (J 
the  petition  for  leave  to  int^-vene.     No  ra-der  upon  such  memorandum  decision  h«i 
as  yet  been  entered.     In  this  memorandiun  decision  the  court  aamgned  as  reamn* 
for  its  eoncluaion.  not  one,  but  many  resobas.    The  court  heard  anument,  rectiTfd 
briefs,  considered  and  decided  not  only  the  technical  queetion  ol  the  ri§;ht  of  lli' 
California  Cooperative  Canneries  to  intervene,  but  al»o  the  queetion  as  to  the  mnn   i 
of  the  contention  of  the  California  Coopemfive  Canneries  that  the  decree  was  in>iM 
and  the  merit  of  their  alleged  right  to  ask  for  a  modification  of  the  decree. 

A  petition  for  rehearing  upon  a  petition  for  leave  to  inten'ene  is  rather  an  uanol  piv- 
ceeding,  and  we  have  been  unable  to  find  any  cases  which  an  precedents  tor  sudi  % 
petition.  However,  we  do  not  contend  that  a  rehearing  of  a  petition  for  leave  to  inter- 
vene should  not  be  granted  in  any  case,  but  we  do  contend  that  a  rehearini;  should  not 
be  granted  in  this  case.  The  only  analogy  by  which  we  can  be  guided  in  wis  quenira 
is  that  which  comes  from  petitions  for  rehearing  upon  oiiginal  bills  in  suits  of  equitt. 
and  the  authorities  indicate  that  the  causes  for  renearing  in  such  a  situation  are  tht 
same  as  the  causes  for  a  new  trial  in  an  action  at  law,  namely:  (1)  For  newandimpot- 
tant  material  evidence  discovered  after  the  trial,  and  wluch  could  not  have  hew 
discovered  by  the  use  of  due  diligence  prior  thereto;  or  (2)  for  errora  of  law  apparKl 
Upon  Qie  fare  of  the  record.  The  petition  for  rehearing  upon  the  petition  for  leav«  u 
intervene  in  this  suit  is  based  upon  the  contention  that  the  dccisioD  of  the  court  upon 
the  petition  (or  leave  to  intervene  is  erroneous  because  of  matters  of  law  appearing  upon  , 
the  lace  of  the  record  in  this  case.  Tbe  petition  for  rehearing  doee  not  u^  the  right  tr 
intervene  to  ask  a  modification  of  the  decree.  That  was  fully  argued  upon  the  hetuiaf 
of  the  petition  for  leave  to  intervene,  so  we  will  not  repeat  our  argument  as  to  thK 
But  the  petition  for  rehearing  is  directed  to  the  alleged  invalidity  of  the  decme.  Vf 
earnestly  ui^e  ujjon  the  court  that  the  contention  ol  alleged  invalidity  of  tbe  de<TW 
presented  by  this  petition  for  a  rehearing  is  the  sam8  ([iieation  which  the  court  coo- 
aidered  on  too  original  petition  for  leave  to  intervene  and  after  careful  contddetatiiKi 
decided  it  upon  the  argument  and  briefs  duly  presented  to  it.  Some  autb<Mitiea  ibs 
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nit«d  upon  tbe  origittftl  at^ment  axe  cited  in  the  petition  for  rehearing.  We  aieo 
contend  th^t  all  of  the  caaee  now  presented  in  support  of  titis  contontion  were  derided 
prior  to  the  ori||;iiifkl  argument  upon  the  petition  for  leave  to  intervene  and  that  counsel 
lor  petitioner  has  no  right  to  ask  for  a  rehearing  because  he  was  negligent  in  the  original 
preeentation  of  hia  case  and  trifled  with  iJie  time  of  this  court  when  he  did  not  present 
all  of  his  authoritiee  of  law  at  that  time.  This  alone  would  jnetify  the  overruling  ol  the 
petition  for  a  rebeuing.  However,  none  of  the  authoritiee  cite^  by  counsel  for  peti- 
tioner, including  these  cited  in  the  petition  for  rehearing  and  Qiose  which  were  not 
cited  in  the  original  argument,  show  tbat  there  waa  amy  error  of  law  in  the  deciaien  by 
thia  court  upon  their  petition  for  leave  to  intervene.  It  was  not  deemed  advieable  or 
proper  to  incorpotate  in  thia  memorandum  the  argument  and  authoritiee  which  were 
presented  on  tiie  orifiinal  petition  for  leave  to  intervene,  aa  the  court  haa  already 
examined  tbeae  and  la  familiar  with  them,  but  aa  couneel  for  the  petitioner  haa  ^ain 
cited  some  of  these  same  autboritica,  it  ia  thought  beet  to  attach,  ae  an  exhibit  to  thie 
brief,  a  copy  of  tiie  brief  filed  by  the  Government  upon  the  original  petition  for  leave 
to  intervene  so  that  the  court  may  have  a  handy  reference  thereto  in  the  event  be  feela 
it  neceeaary  to  leconaider  tbese  casea.  We  believe  that  these  authoritiee  aie  fully  die- 
cuesed  and  disposed  of  in  the  attached  copy  of  our  or^nal  brief. 

We  will  proceed  to  consider  and  diacuas  only  the  allegations  of  the  petition  for  a 
reheuing  and  autboritiee  cited  therein,  all  of  which  deal  only  with  the  alleged 
invalidity  of  the  decree.  We  will  not  discues  the  interest  which  the  California 
Cooperative  Canneries  claims  as  the  baaia  tor  their  alleged  right  to  intervene  aa  U>ey 
have  not  renewed  that  question  in  their  j>etitioii  fi^  r«iearing,  and  as  euch  question 
waa  quite  fully  diecuaaed  upon  the  original  argument  we  respectfully  refer  to  the 
briefs  therein  nled  covering  such  queetion. 

Pan^rapbs  1  to  4.  both  incluaive.  of  the  petition  for  rehearing  are  mere  statements 
•of  conclusions  whidi  need  not  be  diecussed,  as  such  conclusions  depend  upon  the 
diBciueion  in  the  Bubaequenl  part  of  euch  petition,  all  of  which  will  be  considered 
by  UB  in  the  order  in  which  they  occur  in  the  petition  for  rehearing. 

Paragraph  5  states  the  contention  that  the  decree  is  void  holli  under  tbe  antitrust 
laws  and  under  the  common  taw  because  it  enjoins  the  defendants  from  eng^ug  in 
certain  lines  of  business,  which  lines  of  businesa  it  ia  contended  are  lawful  in  them- 
selvea.  We  do  not  contend  that  the  handling  of  unrelated  commodities  or  the  stock- 
yard buaineaa  ia  in  iWelf  unlawful.  But  it  is  a  too  familiar  rule  of  law  to  require 
citation  of  authoritiee  that  an  imlawful  conspiracy  or  combination  may  consist  of 
either  doing  a  lawful  thing  by  unlawful  means  or  doing  an  unlawful  thing  by  lawful 
means.  The  argument  of  opposing  conneel  seems  to  overlook  entirely  the  fact  that 
a  perfectly  lawful  business  may  be  used  in  an  unlawful  way  and  thereby  become 
objectionable  to  the  antitrust  laws  and  may  therefore  be  enjoined.  The  meat  pack- 
ers by  thia  dewee  are  enjoined  from  engaging  in  certain  lines  of  business.  The 
theory  of  the  bill  aa  well  as  of  the  decree  was  that  these  prohibited  lines  were  used 
by  the  meat  packers  in  gaining  and  maintaining  a  monopoly  in  the  meat  business, 
and  that  they  were  being  used  as  a  means  to  accomplish  an  unlawful  result.  It  was 
properly  within  the  power  of  the  court  to  enjoin  tbe  continuation  thereof,  and  as  it 
was  renrded  that  the  continuation  by  the  defendants  in  these  lines  of  business  would 
have  the  result  of  sasiBting  them  in  maintaining  a  monopoly  in  the  meat  busineBs, 
it  waa  also  proper  to  enjoin  the  defendants  from  engaging  at  all  in  such  lines  of  buai- 
neas.  Swift  &  Co,  v.  IT.  S,,  196  U,  S.  375  at  396;  Monarch  Tobacco  Works  v.  American 
Tobacco  Co.,  166  Fed.  774  at  780  affd  781, 

We  do  not  dispute  the  principles  laid  down  in  the  cases  cited  by  counsel  for  the  Cali- 
fornia  Goopelbtive  Canneries  in  paragraph  5  of  their  petition  for  rehearing,  but  such 
nasoB  are  wholly  inapplicable  and,  therefiire.  can  not  he  considered  aa  authority  upon 
the  queetiona  heie  preaentod.  TTie  caaes  of  U.  S.  r.  Addyeton  Pipe,  etc..  Co..  85  Fed. 
271;  Dr.  Miles  Medical  Ox).  r.  John  D.  Park,  etc.,  Co.,  290  U.  8-  373,  55  L.  Ed.  502; 
John  D.  Park,  etc.,  f^.  r.  Hartman,  153  Fed,  24,  are  all  cases  denouncing,  under  the 
Kederal  antitrust  laws,  contracts  among  private  business  intereste  and  adjudging 
such  contracts  to  be  unreasonable  rei>trBinta  upon  trade  and  commerce.  The  cases 
of  More  v.  Bennett,  140  111.  69,  29  N,  E.  888;  Tuscaloosa  Ice  Mfg.  Co.  r.  Williams,  127 
Ala.  110,  28  So.  6fl9;  Stewart,  )..  Steams,  etc..  Lumber  Co.,  56  Fla.  570,  48  So,  19; 
fHiver  v.  Gilmore,  52  Fed.  562;  Clemens  r.  Meadows,  123  Ky.  178,  94  S.  W.  13:  Kos- 
riuako  Oil  Mill,  etc.,  Co.  r.  Wibon  Cotton  Oil  Co.,  90  Mias,  51,  43  Po.  435,  as  well  as  the 
text  citations  from  ruling  caae  law,  all  enunciate  the  old  familiar  rule  that  c 

between  priA'ate  business  interests  which  unreasonably  reatrain  trade  and  co 

arc  illegal  at  common  law  as  the  same  are  contrary  to  public  policy.  However,  all  of 
these  acknowledge  the  principle  that  there  may  be  contracts  which  are  periectiv  legal 
under  certain  circumstances,  even  though  they  do  incidentallv  restrain  trade  and 


..V^iOU^IL" 


1196  PAOKaHS'  O0N8BHT  TtKBia. 

ctMumerce,  if  such  rcMraiut  is  not  uiureaaaQkbla  in  view  of  the  lawful  purpose  u>  br 
MCompliBhed.    A  few  of  the  muiy  distinctioDS  between  the  caeee  citea  aiul  the  am 

1.  We  do  not  consider  that  the  cooaent  decree  is  nothing:  mote  than  »  nwre  t.-onlnii. 

2.  It  is  not  a  contract  between  privftte  buein«eB  intereelJs. 

3.  It  is  not  a  contract  between  competitors. 

4.  It  has  not  been  shown  to  the  court  that  the  decree  unreaacoiably  restiaina  tnde. 

5.  The  purpose  of  its  entry  was  to  accomplish  a  lawful  and  worthy  objects 

6.  Jt  was  entered  to  accomplish  the  very  objects  and  purposee  of  the  antitruA  Unf 
rather  than  to  violate  them. 

7.  It  was  entered  to  protect  the  public  interest  rather  than  to  injure  it. 

S.  It  wgH  entered  to  carry  out  oiid  accompliah  the  public  policy  as  announced  bv 


CooQ-ese  in  the  autilrust  laws  rather  than  to  accomplish  a  purpoee  contrary 
public  policy. 

I^uagraph  6  of  the  petition  for  rehearing  contends  that  the  Attorney  General  hsd 
no  authority  to  i^ree  tosuchadecree,  as  the  decree  is  invalid  and  contrary  totheuiU- 
trust  laws.  Their  amiment  upon  this  contention  is  predicated  uson  the  theory  ihii 
the  decree  ia  invalid  and  is  in  reetraint  of  trade.  Remove  this  hypotheaia  and  ittc 
argument  entirely  fails.  We  have  discueeed  this  queetion  of  alleeea  invalidity  ■boi)'  i 
in  tliia  memorandum  and  will  further  discum  it  later  herein.  Tne  Attorney  Geneil 
has  a  ver)'  broad  discretion  to  eiercise  in  auch  matters.     If  this  decree  i> 


a  contiact,  it  must  be  remembered  that  it  has  been  given  a  judicial  sanction  ^y  the 
court  which  entered  it  as  a  decree.  It  is  quite  certain  that  the  Attorney  Geneial  ha 
authority  to  agree  to  any  decree  aod  ask  the  sanction  of  the  court  thereto  which,  id 


the  exercise  of  his  discretion,  he  feels  will  prevent  monopolies  and  combinatiou  in 
restraint  of  trade,  and  thus  enforce  the  antitrust  laws  and  protect  the  intereMa  d  iIk 
people  of  the  United  Statee.  This  we  contend,  as  we  have  pointed  out  elsenben 
nerein,  is  exactly  what  the  Attorney  General  did  in  this  case.  The  queeticm  d  ibt 
validity  uf  the  decree  was  also  fully  discussed  upon  the  cnnsideiation  of  the  oigini 
petition  for  leave  to  intervene,  and  the  court  is  reepectfully  referred  to  the  brief!i  ttm 
filed,  it  hexTur  felt  that  the  court  does  not  desire  a  repetition  of  that  argument  hac 

But  to  go  further,  even  if  the  Attorney  General  did  have  no  authority  to  agtt*  In 
this  decree,  what  difference  doee  it  make — how  doee  it  affect  the  validity  cj  the  deem? 
None  of  the  original  i>artiee  thereto  object,  and  we  hesitate  to  infer,  in  the  abeence  fi 
an  expresR  allegation  in  the  petition  for  rehearing,  that  there  was  fnud  upaa  the  ptd 
of  the  Attorney  General  in  coQfientine  to  this  decree,  and  in  the  absence  of  fiauil.  k 
was  pointed  out  upon  the  argument  ol  the  original  petition  for  lectve  to  intervene,  (hi 
court  will  not  disturb  such  a  consent  decree.  Tlrompeon  v.  Maxwell,  95  U.  S.  ffil 
at.  398. 

In  paragraph  7  of  the  petition  for  rehearing  it  is  urged  that  the  court  has  power  in 
enjoin  only  unlawful  acts  and  has  not  power  to  require  defendants  to  wholly  abondoD 
and  refrain  from  eng^ng  in  any  certain  busine«.  Let  us  again  coll  attention  to  tke 
fact  that  the  theory  of  the  original  bill  in  this  suit,  as  well  as  the  theory  of  the  deow. 
is  that  the  engaging  by  the  defendants  in  a  given  line  or  lines  of  bumnesB  is  the  mMU 
by  which  they  acquire  and  maintain  a  monopoly  and  restrain  trade  and  commeRc  ic 
the  meat  buaineas.  In  such  a  cose  the  argument  mode  by  oppoainK  counsel  is  withnii 
any  force  and  effect.  The  diacussion  which  we  have  presented  with  reference  lu 
paragraph  5  of  the  petition  for  rehearing  is  applicable  also  to  paragraph  7 .  The  caw  ci 
Swift  ift  Co.  V.  United  States,  IM  U.  S.  376,  instead  of  beii«  on  authority  in  Nippon  of 
Uie  contention  of  the  Colifoniia  Coopmtive  Catineiiea  supports  the  contention  of  th" 
Government  that  when  any  lawful  buflihesB  is  used  as  a  means  to  acquire  k&d  mointtm 
an  ill^al  monopoly  and  to  restrain  trade,  then,  under  theee  circumstaacee,  all  ol  tb« 
lc«al  means  become  parts  of  the  whole  unlawful  plan  and  become  twuited  with  thti 
illegality  and  may,  therefore,  be  enjoined.  The  cases  of  N.Y.,  N.  H.  &  B.  Ry.  C«.  i 
Interstate  Commerce  Commiasion,  200U.  8. 361, 50  L.  Bd.  516;  Southern  Pacific  Co  i 
Colorado  Fuel  &  L.  Co.,  101  Fed.  779;  and  I^vett  w.  Prewley^  62  Ind.  191;  H  R.  C.l 

E.  310,  par.  ti,  hold  that  injunctions  should  be  directed  uainst  specific  vicdatiMie  o: 
iw  and  should  not  be  general  and  be  a  mere  repetition  ofthe  genes*!  pmvisMHis  d  i 
statute.  We  do  not  question  sudt  a  principle  of  law  but  assert  thM  in  the  decree  U 
this  cose  the  court  has  enjoined  spednc  meftns  used  in  the  acauiring  and  nmintainiii,' 
of  monopoly  and  such  decree  is  tnerefore  in  eiuut  accord  witn  Uie  law  as  announcnl 
in  the  decisLons  dt«d.  The  case  of  U.  S.  v.  Alger,  62  Fed.  824,  holds  that  the  cour 
may  enjoin  violations  of  the  Sherman  law  and  in  contempt  proceedings  punidi  pienonr 
who  violate  such  injunctions.  It  also  deals  with  certain  questione  of  technical  dden> 
in  the  bill  and  discusses  the  right  of  the  court  to  punish  persona  not  Parties  to  tht 
original  bill.  We  con  see  no  poadble  application  of  the  questions  so  decided  totbt , 
questions  for  which  this  case  is  cited  as  i:n  authority.  | 
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considered  aa  true  and  Uiat  ae  the  answer  denies  any  violation  of  law  by  defendants 
and  the  consenla  to  the  entry  of  the  decree  stipulate  that  neither  anch  coneenta  nor 
the  entry  of  the  decree  ehall  be  considered  ae  an  admiBsion  or  an  adjudication  that 
the  defendanifl  have  in  fact  violated  any  law,  all  juriediction  and  authority  of. the 
court  to  render  a  decree  ia  taken  away.  The  caeoa  of  Terral  v.  Burke  Construction 
Co.,  257  U.  8.  5Z9,  531;  and  Iowa  v.  Illinois,  147  U.  S.  1,  7,  are  cited  in  Hupport  of 
this  contention.  These  cases  announce  the  rule  that  in  a  case  heard  on  bill  and 
answer  the  averments  of  the  bill  not  denied  by  the  answer  and  the  averments  of  the 
ajiswer  are  to  be  taken  as  true.  Of  Course  this  propoeition  of  law  is  correct,  but  the 
case  at  bar  was  not  heard  upon  bill  and  answer.  A  decree  was  rendered  by  consent 
and  the  consent  supplies  the  evidence  neceMary  to  supx>ort  the  decree  and'  removes 
the  necesity  for  any  findings  of  fact.    Hamiska  v.  Dolph,  133  Fed.  158  at  160. 

It  should  also  be  Ixmie  in  mind  that  the  decree  does  not  find  that  there  was  do 
violation  of  law  by  the  defendants,  but  merely  provides  that  the  decree  shall  not 
be  considered  an  admifeion  by  defendants  that  they  had  violated  any  law  and  shoiild 
not  be  considered  an  adjudication  by  the  court  that  the  law  had  been  violated.  Such 
a  provision  of  course  would  protect  defendants  in  other  litigation  brou^t  by  other 
parties  plaintiff  and  this  provision  is  almost  an  exact  restatement  of  the  provision  of 
section  5  of  the  riayfon  Act  in  re^rd  to  consent  decrees  under  antitrust  laws.  It 
certainly  does  not  amount  to  a  finding  that  the  defendants  had  not  violated  the  anti- 
trust laws. 

Let  us  turn  to  paragraph  9  of  the  petition  for  rehearing.  It  is  there  contended, 
and  we  agree  that  it  is  correct,  that  courts  of  the  United  States  are  of  limited  juris- 
diction ;  that  the  record  must  show  jurisdiction;  that  there  is  no  presumption  of  juris- 
diction in  United  States  courts  and  we  do  not  question  the  authority  of  the  cases  of 
Dred  Scott  v.  Sanford,  19  Howard  401;  Turner  v.  Bank  of  North  America,  4  Dallas 
11;  Jackson  v.  Aahton,  8  Peters  148;  Ex  parte  Smith,  94  U,  S,  456;  and  Robertson  v. 
Cease,  97  U.  S.  648,  cited  to  Bustain  the  above  propositions.  We  agree  further  that 
all  euch  facts  neceeeary  to  sustain  iurisdictiwi  are  presumed  in  a  consent  decree,  and 
we  earnestly  contend  that  the  bill  allegce  all  necessary  facts  to  sustain  juriediction 
in  this  court  and  as  has  been  shown  in  our  discussian  of  paragraph  8  of  the  petition 
for  rehearing,  the  decree  does  not  in  any  way  destroy  the  effect  of  the  facts  set  out  in 
the  bill  nor  does  it  remove  the  presumption  created  by  the  consent.  A  great  list  of 
authoritiee  is  cited  at  the  close  of  paragraph  9  of  the  petition  for  rehearing  in  support 
of  the  contentions  made  in  such  paragraph.  We  do  not  question  the  authority  of  a 
single  one  of  these  cases.  They  all  state  well-knon'n  principles  of  law  which  we  do 
not  dispute,  but  they  decide  nothing  in  this  case  because  they  are  wholly  inapplicable. 

A  brief  statement  of  the  principles  of  law  (or  which  they  stand  will  ahoW  that  they 
are  altogether  lacking  in  authority  in  the  case  at  bar.  Article  III,  section  2,  of  the 
United  States  Constitution,  defines  the  judicial  power  of  the  United  States.  The 
caae  of  Muskrat  v.  United  States,  219  U.  S.  346,  55  L.  Ed.  246,  holds  that  neither 
the  legislature  nor  the  executive  branches  could  assign  any  other  than  judicial  duties 
to  the  United  States  courts,  and  that  the  judicial  power  is  limited  by  the  Constitu- 
tion and  does  not  extend  bevond  it.  Fairchild  v.  Hughes,  U.  8.  Adv.  Ops.  No.  10, 
p.  260,  April  I,  1922,  holds  that  courts  have  no  jurisdiction  unless  in  a  "case  or  con- 
troversy*' as  set  out  in  the  Constitution.  Windsor  r.  McVeigh,  93  U.  S,  274,  23  L. 
Bd.  914,  holds  that  courts  once  getting  jurisdiction  can  decide  all  questions  in  the 
case,  but  that  courts  are  limited  in  the  extent  and  character  of  ju<temente  and  can 
not  transcend  the  power  conferred  on  them,  Meguire  v.  Corwine,  101  U.  S,  108,  25 
Li.  Ed.  899,  holds  that  a  contract  contrary  to  a  public  policy  is  void  and  where  the  taint 
exists  affects  it  fatally  in  all  its  parts.  Reynolds  v.  Stockton,  140  U.  S.  254.  35  L. 
Ed,  464,  defines  jurisdiction  and  states  its  elements  and  further  says  that  a  jut^ment 
must  be  responsive  to  the  issue  raised  by  the  pleadings.  United  Stales  v.  Trans 
Missouri  Freight  Ass'n.,  5SFed.  58,  holds  that  where  a  suit  is  heard  on  bill  and  answer 
the  allegations  of  the  bill  which  are  denied  by  the  answer  are  to  be  taken  as  disproved 
and  the  averments  of  the  answer  stand  admitted.  In  Kreider  v.  Cole,  149  Fed.  647, 
an  effort  had  been  mode  by  arrangement  between  the  parties  to  give  the  Federal 
court  jurisdiction  because  of  diversity  of  citiKenship.  The  suit  was  one  of  which  the 
court  would  not  otherwise  have  had  jurisdiction.  The  court  permitted  this  question 
to  be  raised,  and  decided  against  its  own  jurisdiction  in  order  to  protect  the  court 
frcHU  imposition.  This  case  was  fully  discussed  upon  the  original  argument.  The 
cases  of  Peoples  Bank  V.  GilBon,  161  Fed.  286,  291;  Watson  v.  Blair,  74  So.  317  (Fla.), 
and  Griffith  v.  Henderson,  45  So.  1003  (Fla.),  all  deal  with  the  question  of  what  is 
considered  as  true  when  cases  are  heard  on  bill  and  answer  or  bill,  answer,  and  reiilica- 
tioQ.    Munday  v.  Vail,  34  N.  J.  418,  htdds  that  a  decree  in  equity,  which  is  entirely 
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uide  from  the  iMue  raised  in  the  record,  is  invalid  and  a  nullity.  State  v.  Nict.  IK 
S.  W.  563.  567.  568  (Mo.),  holds  that  partiai  cttB  not  caitleT  jurudiction  ov«t  Bubjen 
matter  by  coueent.  and  that  the  judgments  must  be  respoonve  to  the  imiM.  Ind 
V.  ReynddH,  11  III.  218,  223,  holds  that  where  there  is  no  issue  a  trial  w  a  nullity  isd 
that  the  court  is  not  at  liberty  to  aeeume  a  different  state  of  facts  in  defwnce  of  tbe 
records,  which  declare  U>  the  contraiy,  A  §reat  list  of  textbook  citations  is  also  m 
out  liere  and  all  bear  upon  the  same  propositions,  as  have  been  st&ted  in  the  above 
cases.  As  the  Government  does  not  deny  or  question  any  of  these  cases  or  the  gen^ 
principles  of  taw  which  arc  announced  in  them  and  in  tiie  textbooks  cil«d.  we  dera 
It  unneceesary  to  prolong  this  discuBsion  with  reference  to  them.  It  is  qttit«  appareiii 
that  the  cose  at  bar  does  not  fall  under  any  of  these  authorities. 

In  paragraph  10  of  their  petition  for  rehearing  the  California  Cooperative  Cannviff 
urge  that  the  court  has  no  power  to  impose  any  penalties  other  tnan  those  pniiidnl 
in  the  statute,  and  that  the  injunctions  containea  in  the  decree  in  the  caae  at  tw  ue 
not  authorized  by  the  antitrust  laws,  but  are  in  excess  of  such  authority,  and  that  tbe 
consent  decree  is  therefore  beyond  tike  juriBdiction,  power,  and  authority  of  the  rcnn 
and  is  void.  In  the  first  place,  none  of  the  injunctions  or  pn^ibitions  contained  in 
die  consent  decree  are  in  any  sense  penalties.  They  are  prohibitions  to  do  thin^  in 
the  accomplishing  of  an  unlawful  act.  Further  than  this,  we  have  shown  in  oui  dis- 
cussion of  paragnpb  5  of  the  petition  for  rehearing  that  the  court  has  enjoined  in  thf 
decree  precisejv  what  the  antitrust  statutes  and  the  decided  cases  autJicaiud  it  u 
enjoin;  certaiiJv  no  more  than  authorized  and  perhaps  much  less.  Another  loti; 
list  of  cases  has  been  cited  in  support  of  the  contentions  in  paragraph  10.  These  cwm 
also  announce  general  and  well-settled  principles  of  law,  but  are  wholly  inapplicable 
to  the  situation  existing  in  the  case  at  bar.  We  do  not  question  the  principles  of  li' 
which  these  cases  lay  down  and  a  brief  statement  of  them  voll  show  they  are  inappl^ 
cable.  Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  Ed.  914,  was  dted  under  pva^ipli 
9  and  we  there  stated  its  holding.  Campbell  r.  Porter,  162  U.  S.  478,  40  L.  £d.  lOM. 
holds  that  it  is  imrnateria!  which  party  raises  a  question  of  jurisdiction,  for  being  a 
question  of  jurisdiction  it  would  he  the  duty  of  the  court  of  its  own  motion  to  tut 
notice  of  It.  Cooper  i<.  Reynolds,  10  Wall.  306,  19  L.  Ed.  931,  defines  what  is  meafii 
by  jurisdiction  over  the  subject  matter  and  says  such  jurisdiction  must  be  found  in 
the  general  nature  of  the  court's  powersor  in  authorities  specially  conferred  upon  il. 
and  that  judgments  rendered  without  jurisdiction  may  be  Mdlaterally  sttecked 
Naah  v.  WUIiams,  20  Wall.  226,  22  L-  Ed.  254,  at  257  and  258,  also  defines  jariadictiw. 
and  holds  that  where  the  court  has  jurisdiction  its  decrees  can  not  be  iiape*che>i 
collaterally  except  for  fraud.  United  Slates  i:  Walker,  109  U.  S.  258,  27  L.  Ed.  ST. 
hdds  that  an  order  in  excess  of  a  court's  jurisdiction  is  void  and  can  be  kttackpd 
collaterally.  In  re  Sawyer,  124  L'.  S.  2U0,  31  L.  Ed.  402,  holds  that  when  a  coun 
has  jurisdiction  it  may  decide  all  questions  in  the  case  and  its  judgment  is  bindin: 
upon  all  other  courts,  but  if  the  court  acted  without  jurisdiction  il«  judgment;  vr 
nullities  and  are  void.  Ex  parte  Neilaon,  131 U.  S.  176, 33  L.  Ed.  118,  holds  that  when- 
a  court  is  without  authority  to  pass  a  particular  sentence  such  sentence  is  void.  Ei 
parte  Cuddy,  131  U.  S.  280,  33  L.  Ed.  154,  holds  that  courts  of  the  United  States  irt 
of  limited  jiuisdiction  and  their  proceedii^  are  erroneous  if  jurisdiction  is  not  ^vd 
upon  the  face  thereof. 

The  case  of  United  States  i>.  American  Tobacco  Co.,  191  Fed.  371,  383,  is  an  opioioiL 
by  the  lower  court  upon  the  contentions  of  the  various  parties  r^axding  the  cairiiq: 
out  of  the  decree  of  the  Supreme  Court  in  the  American  Tobacco  Co.  case  and  the 
mandate  issued  by  the  Supreme  Court  to  the  lower  court,  and  indicates  throu^out 
that  the  court  will  not  exceed  the  powers  conferred  upon  it  by  law  and  by  the  mandate 
of  the  Supreme  Court  in  carrying  out  such  mandate  regardless  of  the  contentioiis  ti 
any  ot  the  parties  thereto.  Kreider  ti.  Cole,  149  Fed.  647,  has  been  heretofore  du- 
cuaaed  iu  this  as  well  as  in  the  brief  on  original  argument  which  is  attached  heteto. 
Powhatan  Coal  &  C.  Co.  v.  HiU,  Judge,  60  W.  Va.  395,  404.  56  S.  E.  257,  and  dutpiBu 
V.  Parsons,  Judge,  66  W,  Va.  307,  66  S,  E.  461,  all  held  that  if  in  granting  an  injuno 
tion  a  court  takes  a  step  bevond  thepowera  conferred  upon  it  fay  law  the  act  ie  one  in 
excess  of  its  jurisdiction.  Paul  v.  Willis,  69  Tex.  261,  7  S.  W.  357,  holds  that  a  i-cad 
judgment  may  be  collaterally  attacked  and  lapse  of  time  can  not  aid  it  or  give  it  4a> 
force.  Lewis  v.  AUred,  57  Ala,  628,  states  that  juriedictitni  ol  subject  matter  anil 
parties  is  erae:itial  to  every  jui^pient  or  decree  and  that  want  of  junadictioB  is  fatal 
thereto  whother  it  isasMiled  collaterally  or  directly  and  that  iq  courts  of  limited  jarir- 
diction  the  record  must  disclose  material  facte  upon  which  juriediction  depends. 
1/  such  facts  do  not  exist  the  decree  is  a.  nullity.  Folger  v.  Insurance  Co.,  99  Man. 
267,  holds  that  judgments  in  etcen  of  jurisdictiou  are  void;  that  the  praotnaptien  i.* 
in  favor  of  the  jurisdiction  of  courts  of  general  jurisdiction  but  this  is  not  conclnsve. 
Pithian  v.  Monks,  43  Ho.  503,  holds  that  where  there  is  no  authwi^  in  a  c«uK  to  wt. 
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its  proceedings  are  null  and  void  aud  if  judgment  is  void  queetion  may  be  raised  in 
collateral  proceedioge.  Seamster  r.  Blackstock,  83  Va.  232,  3.  S.  E.  36,  uid  Anthony 
V.  Kaaey,  83  Va.  338,  5  S.  E.  1T6,  both  hold  that  even  if  court  has  jurisdiction  of  sub- 
ject matter  and  parties,  but  in  progresB  of  a  caee  it  exceede  its  juriedictiou,  such  judg- 
ments are  void  and  nuv  be  attacked  directly  or  collat«raUy.  Te:itbook8  cited  are 
along  the  same  line  as  the  cases  just  diacuseed  and  further  discuedon  of  such  general 
proposition  is  not  at  all  necesBary. 

Paia^ph  11  of  the  petition  for  rehearing  cont«nds  that  the  jurisdiction  of  Federal 
courts  is  derived  from  the  Oonstitution  and  lave  of  the  United  States  and  that  consent 
of  the  parties  can  not  confer  any  powers  not  bo  given  in  auch  Constitution  and  laws. 
We  agree  that  consent  can  not  give  a  court  of  the  United  l^tatee  jurisdiction  of  the 
subject  matter  although  it  may  give  the  court  jurisdictioD  of  the  parties,  but  the 
latter  proposition  is  not  material  for  our  discuasion.  We  also  agree,  as  urged  in  para- 
graph II  of  the  petition  for  rehearing,  that  the  record  in  a  auit  should  show  authority 
of  the  court  to  proceed  to  judgment  or  decree  and  we  do  not  question  the  correctneB 
of  the  principles  of  !aw  stated  in  the  citations  upon  this  proposition,  namely,  "The 
law  restated,  introductory  chapter,  p^iva  12,  13,  and  14,  per  Mr,  Justice  Stafford;  1 
High  on  Injunctions  (4th  Ed.  p.  48,  par.  311;  1  Hughes  on  Procedure,  pp.  22,  23. 
However,  we  have  heretofore  shown  in  this  memorandum  brief  that  the  court  has 
jurisdiction  of  thia  auit  and  authority  to  enter  the  decree  which  was  entered  and 
that  the  record  in  the  auit  austaina  such  juriadiction  and  authority.  Therefore,  the  ■ 
argument  set  out  in  paragraph  11  is  inapplicabte.  Another  long  list  of  cases,  together 
"with  aome  textbook  citations,  ia  aet  out  in  support  of  the  contentions  of  this  para- 
fOsph.  Again  we  do  not  question  the  correctness  of  any  of  these  deciaiona,  except 
one.  which  will  be  hereinafter  pointed  out  and  which  is  not  material  as  we  have  shown 
that  the  propositiona  of  law  for  which  these  authorities  stand  are  not  applicable  to 
the  case  at  bar.  We  will  again  briefly  refer  to  the  general  principles  decided  in  such 
citations.  Fairchild  r,  Hughes,  U.  S.  Adv.  Ops.  No.  10.  p.  260,  April  1,  1922,  has 
been  discuaaed  in  connection  with  a  previous  par^^ph.  Sevilleta,  etc.,  v.  Bolen 
Land  Grant,  242  U.  R.  535,  61  L.  Ed,  514,  holds  that  parlies  can  not  by  their  acts  or 
by  consents  enlarge  the  powers  of  a  court  as  such  powers  are  de&ned  in  the  act  creating 
it.  Muskrat  ii.  United  States,  aupra.  has  been  discussed  in  connection  with  a  prior 
paragraph  hereof,  Harding  v,  Harding,  im  V.  S.  317,  49  L,  Ed,  1066,  holds  that  a 
judgment  entered  upon  consent  has  the  same  force  as  a  judgment  entered  in  invitium 
and  is  entitled  t4i  full  faith  and  credit  in  courts  of  atLother  State. 
'  This  case  also  aeta  out  that  decrees  of  courts  of  chancery  in  respect  of  matters  within 
their  jurisdiction  are  as  binding  and  conclusive  upon  the  jiartiee  and  their  privies 
as  are  judgments  at  law  and  a  decree  b^  consent  in  an  amicable  suit  has  beei^held 
to  have  an  additional  claim  to  be  eon^dered  final.  Decrees  so  entered  by  consent 
can  not  be  reversed,  set  aside  or  impeached  by  bill  of  review,  or  bill  in  the  nature  o( 
a  bill  of  review,  except  for  fraud,  unless  it  be  shown  that  consent  was  not  in  fact  given, 
or  something  was  iriserted  aa  by  consent  which  was  not  conaented  to.  It  is  the  general 
doctrine  that  such  a  decree  ia  not  reversible  upon  an  appeal,  or  writ  of  error,  or  by 
bill  of  review  for  error.  Pittabutg  C.  &  St.  I.  Ry.  Co.  v.  fiamsey.  22  Wall,  322,  holds 
that  consent  of  the  parties  can  not  give  the  courts  of  the  United  States  jurisdiction 
but  the  parties  may  admit  the  questions  of  facts  which  show  jurisdiction  and  the  courts 
may  act  judicially  upon  such  admission.  Kreider  v.  Cole,  supra,  has  been  discuraed 
in  the  original  brief  as  well  as  previouaty  in  this  memorandum  brief.  State  v.  Nast, 
supra,  has  also  been  previously  discussed  in  connection  with  another  paragraph. 
State  V.  Muench,  217  Mo.  124,  117  S.  W.  25,  deBnes  jurisdiction  and  holds  that  any 
decree  of  a  court  beyond  the  issues  is  void:  also  that  an  O.K.  upon  the  decree  by 
counsel  does  not  remedy  it. 

The  court  doubts  the  authority  of  counsel  to  so  approve.  Marietta  v.  Hendersou, 
121  Ga.  399,  49  S.  E.  312,  holds  that  a  consent  decree  is  no  mme  sacred  or  of  any  greater 
validity  than  any  other  decree;  that  a  judgment  binds  only  as  to  the  rnattera  involved 
in  the  suit;  that  where  a  new  state  of  facts  ariaea  after  entry  of  a  decree,  even  though 
the  decree  by  consent,  a  petition  praying  for  the  granting  of  an  order  that  the  decree 
is  no  longer  binding  should  be  entered.  We  do  not  agree  with  die  propositions  as 
laid  down  in  this  case  but  aa  they  are  not  Qlaterial  we  feel  It  unnecessary  to  discuss 
them  further.  Senntitte  v.  Police  Jury,  56  So.  653  (La),  holds  that  consent  can  not 
give  jurisdiction  and  where  a  jurisdictional  question  exists  the  court  will  consider 
It  although  neither  party  raises  it.  The  textbook  citations  are  aloi^  the  same  lines 
as  the  cases  above  cuscuased  and  we  shall  not  enter  into  a  further  diACuasion  thereof. 

In  paragraph  12  of  the  petition  for  rehearing  it  is  urged  that  the  language  of  the 
decree  providing  that  the  same  shall  not  constitute  or  be  considered  an  admission  or 
an  adjudication  that  the  defendants  have  violated  any  law,  was  a  vital  condition 
upon  which  the  consent  decree  was  entered  and  can  not  be  disregarded  or  read  out 
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of  the  decree.  -  We  do  ttot  attempt  to  read  it  or  any  other  part  out  of  the  decree  in  uy 
of  tiie  contentiona  that  we  make  in  this  case.  Therefore,  the  citations  Id  suppon  ol 
thia  propoaitioti  are  Tholly  immaterial  and  inapplicable  and  need  no  furttier  div 

In  para^ph  13  of  the  petition  for  rehearing  it  is  stated  that  when  a  couit  ho 
esceeded  ita  juriadictioii  it  should  take  appropriate  steps  to  correct  its  action  irtieaeTer 
the  matter  is  called  to  ite  attention  by  any  party  or  by  amicus  curis,  or  it  should  act 
sua  sponta.  The  cases  of  Campbell  v.  Porter,  162  U.  8,  478,  40  L.  Ed.  1044;  Enada 
V.  Cole,  149  Fed.  647,  and  some  t«Ktbook  citations  are  given  in  supptKl  ol  thMe  mii- 
ientions.  These  cases  have  been  discusBed  praviously  in  this  memorandum  brief  tod 
the  contention  in  para^ph  13  in  support  of  which  they  are  cited  ie  not  applinbk 
if  the  court  has  jurisdiction.  If  the  court  has  exceeded  its  jurisdiction  the  United  , 
Statea  wants  the  same  corrected  without  any  delay'  as  the  intereatB  of  the  puUir  i 
which  it  represents  are  vitally  aSected,  but  as  we  have  heretofore  shown  that  the 
court  lias  neither  exceeded  its  jurisdiction  or  authority  we  believe  thm  rontentitv  in 
paraf^ph  13  is  wholly  inapplicable. 

In  parof^ph  14  it  is  stated  that  as  the  decree  is  void  lapse  of  time  can  not  validsU 

it.     we  do  not  urge  that  lapse  of  time  can  remedy  a  void  decree,  but  thia  aigumast 

and  the  cases  cited  in  support  thereof  are  wholly  inapplicable  because  if  the  d«cm 

is  not  void,  a  question  which  we  have  fully  discussed  heretofore  in  this  memoraodoni. 

•   th^n  the  argument  of  lapse  cf  time  is  of  no  effect. 

Paragraph  15  discuMes  the  interests  of  the  California  Cooperative  Canii«rieB,  whiili 
it  is  contended  gives  it  a  right  to  intervener  herein.  As  liiis  queetioD  was  so  fully 
discuned  and  argued  upon  the  original  hearing  of  the  petition  for  leave  to  intenene 
and  no  addition^  authorities  ore  cited  in  the  petition  for  rehearing,  w«  refrain  frnn 
repeating  what  was  set  out  in  our  brief  upon  such  or^nal  hearing  and  call  the  coun> 
attention  thereto  in  the  copy  of  such  brief  which  is  attached  hereto. 

Paragraph  16of  the  petition  for  rehearing  is  but  asummary  of  the  ai^fumentsdvaseed 
hy  the  Califomia  Cooperative  Canneries  in  a  previous  paragraph  of  such  petitioD  for 
rehearing,  and  the  correctness  of  paragraph  16  depends  upon  tlie  correctness  of  tbe 
contention  made  in  such  previous  paragraph.  The  comments  of  the  United  Ststtf 
in  this  memorandum  brief  with  reference  to  these  previous  paragraphs  of  tile  petibcai 
for  rehearing  fully  dispose  of  paragraph  16  and  no  fiuther  discussion  is  neceesary. 

Paragraph  17  of  the  petition  for  rehearing  alleges  an  inconsistency  of  rulini?  br 
this  court  in  permitting  tbe  National  Wholesale  Grocers'  Association  and  Uie  Souibeni 
Wholesale  Grocers'  Association  to  intervene  and  in  denying  such  ri^t  to  tile  Califanii 
Cooperative  Cannenea.  This  was  quite  fully  discussed  on  ailment  of  the  petitiM 
for  leave  to  intervene  and  it  is  only  necessary  to  now  again  point  out  that  the  roun 
in  that  connection  did  not  decide  the  legal  right  of  these  associations  to  iutervoiF 
but  merely  stated  that  if  any  move  for  a  modification  of  Uie  decree  was  made  it  woiilii 
hear  these  associations;  also  that  there  is  quite  a  difference  between  asking  the  right 
to  he  beard  in  court  to  support  and  sustain  the  action  of  the  court  and  to  come  iutn 
court  for  the  purpose  of  teeing  down  and  destroyipg  what  the  court  has  diAe.  and 
ousting  the  court  s  jurisdiction^  it  being  recall.id  Ihat  equity  rule  37  prescribed  thai 
intervention  shall  be  in  subordination  to  and  recognition  of  the  proprieU-  of  the  main 
m>ceeding,  and  rule  15  of  the  equity  niles  of  the  Supreme  Court  of  the  District  of 
Columbia  is  not  in  conflict  therewith. 

For  the  reasons  herein  set  forth  the  United  States  earnestly  contends  that  tbr 
California  Cooperative  Canneries  is  not  entitled  to  rehearing  upon  its  petition  for 
leave  to  intervene,  and  is  not  entitled  to  be  granted  leave  to  intervene  by  this  court, 
and  the  United  Stales  further  contends  that  the  decree  entered  in  this  suit  on  Februan' 
27,  1920,  is  and  was  within  tbe  jurisdiction,  power,  and  authority  of  this  court  and  is 
valid  and  legal  in  all  respects, 

Hespectfuliy  submitted. 

PaxTON  Gordon, 

UTUUd  SiaUi  Attontni. 
Heruan  J.  Gallow.vt, 
.    ■'^pfnal  Airistant  to  Iht  Allimtey  General. 
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MEUOBAKOTHC  IN  BEHAXF  OF  NATIOITAI.  WHOLESAI.E  OSOCERS' 
ASSOCIATION  OF  THE  TnOTBD  STATES  IN  OPPOSITION  TO  THE 
APPLICATION  OF  CALIFOIUnA  COOFERATITK  CANNBIUES  FOB 
A  REHEAMNG  OF  ITS  MOTION  TO  INTEBVENE,  DATED  FEBBU- 
ABT  8,  1923. 

In  the  Supreme  Court  of  the  District  of  Columbia,    United  States  of  America  r.  Swift 

&  Co.,  MorriB  A  Co.,  Armour  4  Co.,   Wilaon  &  Co.,  Cudahy  Packing  Co.,  et  al. 

In  equity,  No.  37623.    Memoranduffl  in  behalf  of  National  WholeMle  6n>ceTB' 

AasodatiaD  of  the  L'nited  States  in  oppoaition  I41  the  application  of  the  California 

Cooperative  Canneries  for  a  rehearing  01  its  motion  to  intervene. 

On  April  20,  1922,  the  California  Cooperative  Canneries  moved  this  court  for  leave 
to  intervene  in  this  action  for  the  purpoeee  set  forth  in  its  petition,  namely,  of  mov- 
ing to  vacate  or  modify  the  final  decree  of  this  court,  which  was  entered  on  February 
27,  1920,  on  tbe  application  of  the  United  States  of  America  and  on  the  Sled  written 
consent  of  all  the  defendants. 

The  application  came  on  for  a  hearing  on  June  14,  1922,  and  an  ^tire  day  was 
consumed  in  oral  argument  in  behalf  of  such  appUcation  and  in  opposition  thereto. 
Extensive  briefs  were  filed  in  behalf  of  various  parties. 

On  October  16,  1922,  an  opinion  was  filed  overruling  the  motion  to  intervene. 
The  coml  stated  in  its  opinion  that  the  decree  was  valid  and  that  if  any  rights  of 
the  California  Goopeiative  Canneries  had  been  violated  by  reason  of  the  entry  of 
said  decree  it  bad  a  proper  remedy  in  an  action  at  law  agamst  Armour  &  Co. 

No  order  has  yet  been  entered  puieuaut  to  this  opinion,  but  after  several  months 
the  petitioner  now  moves  for  a  rehearing.  Tbe  application  for  a  rehearing  does  not 
claim  that  all  or  any  of  the  points  now  urged  were  not  fully  argued,  briefed,  and  con- 
sidered, but  is  based  on  die  fact  that  the  decision  reached  by  the  court  with  reepect 
to  these  matters  was  erroneous.  In  the  application  for  a  rehearing  the  following 
Btateroent  is  made  with  respect  to  the  court  s  decision  (the  italics  bemg  ours): 

' '  2.  The  fouf  opinimt  briefly  leU  out  the  elaimt  of  your  petUioner,  and  then  connden 
the  tame,  and  upon  such  consideration  the  court  bases  its  decision  that  your  peti- 
tioner's application  for  leave  to  intervene  should  be  overruled. 

"3.  Your  petition  further  avers  that  tie  several  groimds  upon  which  the  court 
bases  its  decisioa  do  not  support  tbe  same,  and  the  denial  of  your  petitioner's  appli- 
cation for  leave  to  iiitervene  is  erroneous,  and  operates  gnevous  and  irreparable 
injury  to  your  petitioner." 

It  IB  reftdily  apparent,  therefore,  that  the  petitioner  seeks  merely  to  have  the  court 
again  consider  the  same  points  which  have  already  been  urged  and  that  no  contention 
is  even  raised  that  thejbetitioner  has  any  new  points  to  urge  or  that  any  old  point 
has  been  overlooked.  The  petitioner  merely  seeks  to  obtain  a  review  by  the  coiut 
of  itfl  previous  action  insteaa  of  taking  au  appeal. 

The  National  Wholesale  Grocers'  Association  of  the  United  States  opptxes  this 
application  for  a  rehearing  on  the  following  grotuide: 

1.  An  application  for  a  rehearing  sliould  not  be  granted  where  it  is  merely  an  appli- 
cation for  leave  to  reargue  the  case  on  the  same  grounds  already  urged.  Before  a 
rehearing  is  granted,  it  should  appear  either  that  the  court  has  overlooked  some  de- 
cisive point  and  failed  to  consider  same,  or  that  some  new  decision  or  circumstances 
since  tlie  case  was  argued  so  changes  the  situation  as  to  justify  a  rehearing. 

2.  Nothing  is  now  urged  by  counsel  for  petitioner  which  was  not  urged  in  his  pre- 
vious application  and  fully  argued,  briefed,  and  considered.  The  petitioner  claims 
that  the  decision  of  the  court  was  erroneous,  and  in  such  case  the  proper  remedy  is  to 

3.  "The  application  tor  a  rehearing  merely  restates  the  grounds  previously  urged  by 
the  petitioneT  as  making  the  decree  invalid.  Tbe  a^iimenls  and  briefs  heretofore 
filed  fully  disposed  of  these  contentions  and  show  that  thev  are  untenable  and  that 
on  the  contrary  the  deciaionB  fully  eetablieh  the  validity  fA  tnis  decree. 

I.  The  petitioner  fails  to  come  within  the  well-eetabUsbed  rules  governing  the 
illowance  of  a  rehearing. 

While  the  granting  or  refusing  of  a  rehearing  rests  in  tbe  discretion  of  tbe  court, 
there  are  certain  well-established  principles  governing  such  applications.  These 
prindplee  have  frequently  been  stated  by  various  courts  in  established  rules  governing 
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Buch  applicatiooB.  Such  rulee  generally  provide  that  the  application  for  a  rehearitir 
must  be  filed  promptly'  after  the  origiiul  decimon  and  that  it  muet  show  that  in  thii 
de<aaioD  cerUuQ  decisive  pointe  were  overlooked  or  that  some  new  circumstanCF 
changee  the  conditions  and  jusdfieBa  rehearing.  The  policy  is  well  settled  that  vb«i» 
an  application  for  a  rehearing  is  nothing  more  than  an  applicatioD  tor  leave  to  reai^w 
the  case  on  the  same  grouade  it  should  be  denied.  Such  a  rule  in  founded  on  a  Mond 
policy  that  a  party  b  entitled  to  one  fair  chance  to  present  his  case  and  no  more' 
otherwise  there  would  be  no  end  to  such  applications  tor  repeated  reheaiinga.  Thr 
defeated  parh'  always  has  his  remedv  againat  an  erroneous  decision  in  an  appeal. 

For  eitample.  the  present  rule  of  the  United  Rtatea  Supreme  Court  on  rehearinev  if 
as  follows: 

"  Bphearing, — A  petition  tor  rehearing  aft«r  judgment  can  be  preeenl«d  only  at  the 
term  at  which  judgment  is  entered,  umess  bv  special  leave  granted  during  the  term: 
and  must  be  print«d  and  briefly  and  distinctly  state  its  ground.-*,  and  be  supported  by 
certificate  of  counsel;  and  will  not  be  granted,  or  permitted  to  be  ancued,  unlaM  » 
justice  who  concurred  in  the  judgment  denres  it.  and  a  majority  of  the  court  n 
determines." 

The  rule  in  the  Supreme  Court  of  the  District  of  Columbia  court  appears  to  have  hew 
well  eetiblidied  ever  since  Boucher  v.  Boucher  (3  MacArthur  453,  IS77),  in  whidi  ihp 
court  considered  and  refused  a  motion  for  a  rehearing.    Judge  Wylie  said  at  page  464: 

"  It  seems  from  this  motion  as  if  the  practiqe  in  retard  to  applying  for  a  rebearine 
was  unsettled.  That  is  not  so.  The  reasons  aaeigned  for  a  rehearing  in  tltis  case  w«re 
all  argued  before  the  court  and  passed  upon  at  the  hearing.  No  facta  and  bo  vieva 
are  now  presented  which  were  not  then  fully  considered  and  decided,  and  a  nmplr 
motion  ie  now  made  to  rehear  the  case  osif  it  were  a  matter  of  course." 

InHeinu.  Pungs{9App,  D.  C.  492J,  the  Couitof  Appeals  for  the  District  of  Columbia 
expressed  its  attitude  toward  petitions  for  rehearing  as  follows  by  Judge  Uoiris.  at 
page  495: 

"As  we  have  intimated,  we  can  not  sanction  the  indiscriminate  prvctice  of  filin:: 
motions  or  petitions  (or  a  rehearing — such  motions  in  the  future  will  receive  but  wan; 
consideration  unless  it  is  made  very  plainly  to  appear  ttuit  the  questions  t^aed  ><y 
them  could  not  well  have  been  raised  at  an  earlier  stage  of  the  proceedings,  or  that  tkt 
cause  of  substantial  justice  could  not  be  subserved  without  their  conaicleralian." 

In  a  very  recent  case  of  the  United  States  District  Court  of  Georgia,  Swann  r.  Austell. 
257  Fed.  870,  Judge  Newmvi  considered  a  situation  essentially  the  same  as  that  prf- 
sented  here,  namely,  an  application  for  a  rehearing  on  the  same  grounds  as  thod^ 
contained  in  the  original  application,  and  in  denying  the  application  he  sRid.  *l 
page  870: 

"I  have  examined  the  petition  for  rehearing,  and  especially  the  brief  of  counsel  for 
plaintiff,  which  is  very  elaborate  and  well  fl:otten  up,  hut  which  simply  makes  ihf- 
questions  which  were  made  in  the  original  hearing  hefore  roe,  which  was  anrned  M 
length  by  able  counsel  for  several  days,  and  especially  with  a  perfect  hsowledge  oi 
the  case  and  perfect  familiarity  with  the  taw  of  the  case  by  counsel  for  tlie  plaintiff. 

"As  I  have  just  stated,  while  it  is  considerably  elaborated,  there  is  notniiig  nen 
in  this  motion  tor  a  rehearing.  Every  question  made  in  it  seems  to  have  been  passed 
upon  by  the  court  in  disposing  of  the  original  case.  There  is  not  a  sinf^e  ground  for 
renearing  which  was  not  a  ground  presented  for  a  right  to  a  decree  by  coudmI  aiguiiL; 
the  case  originally.  The  matters  are  presented  in  a  somewhat  different  way  ptntMbly. 
certainly  somewhat  more  thoroughly  than  they  were  in  the  original  briera  and  aigu- 
mcnts;  but  tjiere  is  not  a  new  proposition,  so  fsf  as  I  can  see,  in  the  motion  far  rehear- 
ing, or  one  that  was  not  presented  in  the  original  case,  certainly  not  a  ground  which 
is  to  me  meritorious, 

"  It  is  well  understood,  of  course,  that  a  motion  for  a  rehearing  should  eho«  either 
newly  discovered  evidence  or  some  manifest  misapprehension  nn  the  put  of  tbe  conn 
as  to  the  law  of  the  case  or  some  mistake  as  to  the  facts  involved.  Nothing  of  this  »on 
appears,  so  fara.<i  I  can  see,  in  this  well-prepared  brief  of  counsel  acting  for  tbeplaintifl 
or  in  the  oral  argument  before  the  court.  As  stated,  it  pres«its  the  same  question 
heretofiirp  thoroughly  argued  and  very  carefully  considered  by  the  court." 

1 1 .  No  new  point  is  raised  in  the  application  for  a  rehearing. 

As  had  been  pointed  out,  it  is  franltly  admitted  in  the  apphcation  for  a  reh«aring  thai 
the  opinion  of  the  court  recites  the  claims  of  the  petitioner  and  consideiB  eune.  TTie 
grievance  is  not  that  petitioner's  claims  were  overiooked,  hut  that  the  dectsaon  ww 
adverse  to  the  petitioner  after  its  claims  were  considered.  An  examinatkHi  of  the  ap- 
plication for  a  rehearing  and  of  the  original  petition  (or  intervention  and  ot  tfw  aigu- 
mNit  of  petitioner's  counsel  and  his  memorandum  in  support  of  the  appUcMJon  for 
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intervention  shows  that  exactly  the  eame  grounds  ate  now  urged  as  were  tilled  before. 
These  may  be  briefly  eutnnuinzed  as  follows: 

1.  The  court  did  not  have  jurisdiction  to  enter  a  decree  which  prohibited  the 
dGfendonts  from  carryi^  on  a  certain  business,  ■  (Original  petition,  pp.  3S  53,  00,  61 ; 
argTiment  of  Mr.  Hogim,  pp.  15,  29.  22G,  227;  memorandum  of  Mr.  Hwtin,  heading  2.) 

3,  The  provision  contained  in  the  decree  that  the  decree  was  not  deemed  to  l«  au 
adjudication  that  the  defendants  had  violated  the  law  deprived  the  court  of  jurisdic- 
tion to  enter  any  decree.  (Original  petition  pp.  27,  28,  38,  00;  argument  of  Mr,  Hogan, 
pp.  11-14,  44;  memorandum  of  Mr,  Hogan,  heading  3d,) 

3.  The  petitioner  has  no  remedy  at  law.  (Original  petition,  p.  7;  Mr.  Kenan's 
argument,  pp,  217-319.) 

We  believe  that  practically  all  of  the  grounds  for  attacking  the  decree  and  in  support 
of  the  all^d  right  of  the  petitioner  to  intervene  fall  under  one  of  these  hMds.  and  all 
of  these  points  were  urged  in  the  original  arguments  of  counsel  for  the  petitioner  and 
in  his  memorandum.  While  it  is  true  that  some  additional  cases  are  cited,  they  are 
no  more  applicable  to  the  present  situation  than  those  originally  referred  to.  Further- 
more, none  of  the  additional  cases  cited  have  been  decided  since  the  date  of  the 
original  argument. 

The  opinion  of  the  court  showathat  all  of  the  points  on  which  the  claim  for  a  rehear- 
ing was  based  received  the  careful  attention  of  the  court.  The  court  stated  in  ite 
opinion,  that— - 

''  No  recital  of  facts  upon  which  the  decree  is  based  is  necessary. 

' '  The  refusal  of  the  defendants  to  admit  any  violation  of  ^e  bw  may  well  have  been 
a  precaution  against  the  use  of  such  admissions  in  a  criminal  proeecution, 

■'The  parties  may  compromise  their  differences  and  a  consent  decree  as  between 
tliem  is  certainly  of  fully  as  binding  force  as  a  decree  rendered  after  a  full  hearing  on 
the  facts, 

"  That  such  a  decree  is  entered  pursuant  to  an  agreement  made  prior  to  the  bringing 
of  the  suit  does  not  in  my  opinion  render  the  decree  less  effective,  where  the  court  haa.- 
iiot  been,  by  any  deception  as  to  the  facts,  induced  to  enter  a  decree  which  may  be 
injurious  to  third  parties  or  in  excess  of  the  juriediclion  of  the  court. 

' '  If  the  decree  was  entered  into  by  Armour  &  Co.  for  the  purpose  of  preventing  the 
fulfillment  of  any  legal  obUgations  tt  might  owe  to  the  canneries  under  it,  an  action 
at  law  in  the  proper  forum  would  afford  relief." 

It  is  therefore  plain  that  the  petitioner  has  already  had  its  day  in  court  on  the  mat- 
ters hereinabove, 

111.  The  consent  decree  b  in  all  reepects  valid  and  binding,  and  the  decision  of  the 
court  on  the  application  to  intervene  is  correct. 

Iaasm.uch  as  the  validity  of  the  decree  has  already  been  fully  argued  and  briefed, 
we  will  not  presume  to  again  set  forth  the  authorities  with  reepect  to  this  point.  The 
matter  has  already  been  fully  covered  in  the  aiguraent  and  we  will  merely  refer  to 
the  brief  ctJled  herein  the  "court  brief."  which  was  submitted  in  behalf  of  the  Na- 
tional Wholesale  Grocers  Association  of  the  United  States  in  opposition  to  the  original 
application,  and  also  to  the  brief  called  herein  the  "interdepartmental  brief,"  filed 
before  the  interdepartmental  committee  and  also  submitted  to  this  court  on  the  original 
application  of  the  C'alifomia  Cooperative  Canneries  to  intervene.  We  merely  refer 
to  the  pages  of  those  briefsshowingthe  validity  of  the  decree: 

io)  The  court  had  jurisdiction  of  the  parties  and  the  subject  matter,"  (Court 
brief,  p.  67;  interdepartmental  brief,  pp.  48.  49.) 

tb)  ''Thecourt  had  jurisdiction  to  enter  this  decree  which  did  not  exceed  its  powers 
as  it  had  full  com[)lete  power  to  stamp  out  and  prevent  such  unlawful  acts  ae  were 
alleged  in  the  petition  and  could  adapt  the  decree  to  the  exigencies  of  the  situation." 
(Court  brief,  pp.  57.  58; interdepartmental  brief,  pp.  50-fi8,) 

Ic)  "The  provision  in  the  decree  Qiat  it  should  not  be  considered  an  adjudication 
that  defendants  had  violated  any  law  did  not  deprive  the  court  of  jurialiction." 
R'ourt  brief,  pp,  59,  60;  interdepartmental  brief,  pp,  80-84;  and  see  in  particular 
Staffordr,  Wallace,  66  L.  Ed.  (U,  S,  Supreme  Court)  4(J9,  where  the  court  in  discusning 
this  decree  made  specific  reference  to  this  saving  clause  without  intimating  that  such 
clause  in  any  way  invalidated  or  impaired  the  decree.) 

(rf)  "The  petitioner  shows  no  interest  entitling  it  to  intervention  and  no  lack  of  an 
ade<iiiate  remedy  for  any  violation  of  its  rights.        (Court  brief,  pp,  52-5(1.) 

i«)  "The  decree  has  especial  sanctity  because  it  was  entered  on  consent  of  the  par- 
ties and  can  not  be  vacated  or  modified  without  their  consent  in  the  absence  of  fiaud 
Tipon  the  court,"     (Court  brief,  pp,  28-49;  interde[>artmental  brief,  pp.  68-75.) 

For  the  convenience  of  the  court  we  are  submitting  herewith  copies  of  the  court 
brief  and  interdepartmental  brief. 
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IV.  Then  is  no  incoonsteDcy  between  the  nilingB  on  the  difierent  applicUioiu  for 
intervention  in  thi«  proceeding.  I 

In  tbe  applicatioD  for  a  rehearing  the  petitioner  claims  there  ia  a  conflict  of  TuUnfg 
between  the  order  permitting  the  wholesale  grocer  aaeociaCionB  to  intervene  and  thu 
denyinif  intervention  to  the  petitioner.  No  eueh  conflict  enatB.  The  two  gKicti 
Msociations  were  allowed  intervention  for  tJie  limited  purpose  only  of  being  hnnl 
in  opposition  to  anv  modifii^tion  of  the  decree  which  would  deprive  the  interrenen 
of  the  protection  which  the  decree  secures  to  them.  In  other  words,  their  Btandtng  u 
merely  that  of  amici  curiie,  and  the  court  refused  intervention  to  any  greftter  extent 


it  page  27  of  its  brief  in  opposition  to  the  appUcatioD  to  intervene  the  ^^tional  Wfaolt 
He  Grocers'  Association  stated  that  it  did  not  object  to  the  petitioner  b^ng  allovtd 
to  intervene  with  the  same  limitatioDB  imposed  upon  it,  namely,  to  be  hMid  upn 
any  proposed  modification  of  the  decree  which  would  deprive  the  petitioner  of  the    | 
ri^ta  wnich  the  decree  now  secures  to  it.  , 

The  petitioner,  however,  does  not  seek  any  such  intervention.    It  asks  (o  be  li 
lowed  to  intervene  for  the  purpoee  of  taldng  entire  control  of  the  proceeding  and  M    ' 
having  the  decree  declared     null  and  void  as  beyond  the  jurisdiction,  power,  and  tn- 
thority  of  this  court."    (See  pp.  49-52  of  the  court  bnef  on  the  intervention  of  tlit    I 
grocers'  anociation  being  a  precedent  for  the  denial  of  this  application.)  I 

As  has  been  pointed  out  by  this  court,  the  pelatiouBr  has  no  interest  which  wouU 
justify  any  such  intervention  being  granted  to  it,  nor  is  there  any  authority  of  law  fn 
allowing  an  outside  party  to  be  ^ven  such  a  position  in  this  proceeding. 
V.  Tne  application  for  rehearing  should  be  denied. 
Dated  Febniary  8,  1923. 
Respectfully  submitted. 

Bheeo,  Abbott  &  MoEOAX,  i 

AUonuyi/or  National  WhoUaaU  Groeers'  Astocialion  of  the  Untied  Statu.      \ 
WiLUAH  C.  Bbekd, 

SUVNER   FORO,  I 

OJCommL  \ 
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AN8WEB.  AND  OBJECTIONS  OF  AKEBICAN  WHOLESALE  OBOCBBS' 
ASSOCIATION  TO  PETITION  OF  CALIFORNIA  COOPEBATIVE  CAN- 
NEBIES  FOB  A  BEHEABINO  OF  ITS  UOTION  FOB  LEAVE  TO 
INTEBVBNE. 

In  the  Supreme  Court  of  the  DiHtrict  of  Columbia.  Equity  No.  37623.  ITniled  Stat*^ 
of  America  11.  Swift  &  Co.,  Armoiu-  &  Co..  Morris  &  Go..  Wileon  &  Co.,  Cudahy 
Packing  Co.,  et  al.  Answer  and  objections  of  American  Wholesale  Grocers'  Asso- 
ciation et  al.,  to  petition  for  rehearing  tiled  by  California  Cooperative  Canneries, 
January  19,  1923. 

Come  now  American  Wholesale  Grocers'  ABsociation,  Henry  G.  Sears  Co.,  John 
Holtman  &  Sona  Co.,  Mason,  Ehiman  &  Co..  J.  M.  Radford  Grocery  C/o..  Southern 
Distributing  Co.,  Hall  Grocerj'  Co.,  Albert  Mackie  &  Co.  (Ltd.).  The  Hicks  Co., 
W.  D.  Cleveland  4  Sons,  Rapidos  Grocery  Co..  and  Oliver  Finnie  Grocery  Co..  and 
answering  and  objecting  to  the  granting  of  the  petition  of  California  Cooperative 
Canneries  filed  herein  on  January  19,  i92S,  seeking  a  rehearing  on  the  opinion  of  this 
court,  entered  in  the  above-styled  case  on  the  IGth  of  October,  1922,  say: 

1,  2,  3.  These  interveners  admit  the  correctness  of  the  allegations  of  par^rapha 
1  and  2  of  said  petition  of  said  California  Cooperative  Canneries,  and  deny  paragraph 
3  of  said  petition. 

4.  Referring  to  paragraph  4  of  said  petition,  interveners  named  above  admit  that 
said  California  Cooperarive  Canneries  made  the  contention  therein  Btat«d,  but  these 
interveners  deny  the  correctness  of  the  stated  contentions. 

5,  Answering  para^ph  5  of  said  petition  of  said  California  Cooperative  Canneries, 
the  int«rveners  hereinbefore  named  respecthill>  refer  to  the  decree  entered  in  this 
case  oa  Februajy  27,  1920,  for  a  full  and  accurate  statement  of  the  provisions  thereof; 
but  the  interveners  deny  that  said  Becroe  or  any  part  thereof  is  erroneous  or  in  viola- 
tion  of  any  law,  statutory  or  common,  and  they  deny  that  the  said  decree  is  agunst 
public  poucy. 

With  specific  reference  to  the  eases  cited  by  thn  said  California  Cooperative  Canneries 
at  the  end  of  paragraph  5  of  its  said  petition,  these  interveners  remectfuUy  submit: 

Substantially  petitioner  in  the  cases  referred  te  bwnning  with  that  of  United  Stat«8 
o.Addvston  Pipe  Co.,  85  Fed,  271.  and  concluding  with  the  test  19  R.  C.  L,  p.  12S,  seek 
to  eetablish  the  principle  of  law  that  covenants,  to  go  out  of  business,  must  he  ancillary 
to  the  main  purpose  of  a  lawful  contract  aiid  necessary  for  the  protection  of  the 
covenantee.  With  such  a  principle  and  statement  of  the  law  these  interveners  are 
not  in  disagreement.    Such  a  principle,  however,  has  no  application  to  the  facts  in 

Throughout  the  petition  for  rehearing  the  petitioner  confuses  jurisdiction  with  pro- 
cedure. It  is  not  claimed  by  petitioner  that  this  court  is  without  jurisdiction  to  enjoin 
monopoly  and  restraints  of  trade,  nor  is  the  claim  definitely  presented  that  attempts 
to  monopolize  and  tendencies  to  restrain  trade  may  not  be  stopped  before  they  become 
effective.  The  antitrust  statutes  specifically  confer  jurisdiction  but  seemingly  the 
petition  for  review  is  based  on  the  ^Uacy  that  the  court  lost  jurisdiction  because  the 
alleKations  of  the  original  bill  were  denied.  The  contention,  vaguely  made  but 
nowhere  in  die  petition  definitely  stated,  means  just  this:  "It  was  jurisdictional 
error  to  enter  a  decree  by  consent  so  long  as  the  allegations  of  the  bill  remained 
denied."  When  the  contention  of  the  petitioner  is  thus  reduced  to  a  definite  state- 
ment, the  Mlacy  becomes  obvious.  If  proof  were  required,  which  it  was  not  whpn 
by  consent  it  was  waived  the  action  of  the  court  nas  merely  an  error  in  procedure. 
Such  error  must  be  corrected  by  appeal  within  the  time  provided  by  law  or  by  bill 
of  review,  as  authorized  by  equity  rule  62  of  this  court.  Neither  of  these  methods 
having  been  adopted,  the  oecree  can  not  be  set  aside  after  the  expiration  of  the  tram 
at  which  it  was  entered,  nor  in  any  event  can  a  stranger  to  the  decree  take  advantage  . 
of  error,  had  there  been  error. 

It  is  not  necessary  to  take  the  time  of  the  court  to  analyze  each  of  the  citations  in 
paragraph  5  of  the  Canneries'  petition.  Brief  reference,  however,  may  be  made  to  one 
or  two  of  the  illustrative  cases. 

The  Addyston  Pipe  case  dealt  with  contracts  having  as  their  purpoee  efiectually 
to  restrain  competition,  and  which  tended  to  and  did  create  a  monopoly.  While  Uie 
court  discusses  the  general  principles  of  sales  of  businassee  and  covenants  to  refrain 
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from  cODtinuii^  the  patticulftr  buaineaB  whirh  was  the  object  of  the  Mle,  the  «h"lt 
caeeBhowB  that  euuh  agreemeDta  aa  were  there  under  diacuadoo  to  refrain  from  dra&gi 
certain  buouieao  were  with  the  definite  purpose  of  reetrainiDg  iDterstate  trade.  In  the 
same  case  on  appeal  the  Supreme  Court  states  this  fact  very  clearly,  and  saya: 

"While  no  jwrticular  contract  r^ardiog  the  fumiahing  of  pipe  and  the  price  for  whid 
it  should  he  lumiBhed  waa  in  the  contemplation  of  the  parties  to  the  combiDation  n 
the  time  of  ita  formation,  yet  it  waa  their  intention,  as  it  was  the  purpose  of  the  com- 
bination, to  directly  and  dy  meana  of  such  combination  Increaee  the  price  for  whirb 
all  contracts  for  the  delivery  of  pipe  within  the  territory  above  deecribed  ehouM  U 
made,  and  the  tatter  result  waa  to  be  achieved  by  abolishing  all  competition  betweco 
the  partiee  to  the  combination." 

See  the  case  in  the  Supreme  Court  reported,  175  U,  S.  211,  240;  44  L.  Ed.  136,  HT. 
The  AddyFtoc  Pipe  case  is  explained  and  limited  in  the  case  of  Anderson  r.  U.  P.. 
171  U.  3.  604.  617;  43  L.  Ed.  300,  306. 

The  Dr.  Miles  Medicine  Co.  caae,  200  U.  S.  373;  55  L.Ed.  502,  is  another  cam  wbrn 
the  agreementa  involved,  as  stated  by  the  Supreme  Court,  "had  for  their  porpcsetb^ 
control  of  the  entire  trade." 

The  case  of  John  D.  Park  v.  Hartman,  cited  by  the  Cannetiea,  ia  a  pat&llel  case  bi 
the  Dr.  Miles  Medicine  Co.  case.  Similarly  it  may  be  shown  that  none  of  the  caee 
relied  on  have  application  to  the  issues  here,  where  the  consent  decree  waa  to  prersat 
restraint  of  trade  and  monopoly;  and  not  as  were  the  agreement  in  the  Pipe  and  M«cl- 
cine  casea  to  effectuate  auch  restraint  and  auch  monopoly.  The  inatEuit  case  ia  mm 
analogouB  to  the  decree  in  the  case  of  U.  8.  r.  American  Tobacco  Co..  221  U.  S.  IW. 
18S;  55  L.  Ed.  663  697,  where  in  discusBing  the  decree  that  should  be  entered  Ibt 
Supreme  Court  spoke  of  a  disintegration  of  the  several  connected  corporate  buainewo 
and  pointed  out  that  it  might  be  necessary  "by  way  of  an  injunction  re^sininf!  &e 
movement  of  the  products  of  the  combination  into  channels  of  interstate  or  fracip) 
commerce,  or  by  tbe  appointment  of  a  receiver,  to  give  effect  to  the  requirementa  cj 
the  statute." 

What  is  here  involved  is  that  which  ia  apecifically  authorized  to  be  enjoined  bv  tla 
octe  of  Oonjtress.  The  She^nan  antitniat  law,  section  2,  makes  firuilty  "every  ppuno 
who  shall  monopoliiw  or  attempt  to  monopolize." 

Sectitm  4  of  the  same  atalnjte  authorizee  injtinctiona  "to  prav^nt  and  testnin 
violations  of  this  act," 

Attempts  may  be  prevented  before  they  become  successful. 

When  there  is  considered  the  allegations  of  the  ori^al  hill  filed  in  this  cause,  tb' 
findinga  by  the  Federal  Trade  Commission,  the  facts  set  out  in  the  interventicn  fiW 
by  the  .American  Wboleeale  Qracora'  Amociation,  and  the  facta  stated  in  the  canmiT- 
tee's  report  on  Ht-nate  Resolution  211,  referred  to  on  the  hearing  of  this  petitkm,  ii » 
clearly  shown  that  there  was  an  attempt  to  monopoliiw,  if  not  actual  monoprfy  of  tk 
distribution  of  food  products,  by  the  defendants  m  this  case. 

In  the  Clayton  law,  section  3,  thero  u>  further  authority  to  seize  him  who  attempv 
to  violate  the  law  and  atop  him  before  bis  attompt  is  succesaful.  Section  3  of  lh« 
Clayton  law,  in  so  far  as  it  is  here  applicable,  reads: 

"That  it  shall  be  unlawful  for  any  person  engaged  in  commerce,  in  tbe  coun»  N 
auch  commerce,  to  *  *  *  make  a  sale  or  contract  for  sale  (rf  goods,  *  *  *  fn 
use.  conaumption,  or  resale  within  tbe  United  States  or  any  Territory  tberetrf  or  tfar 
District  of  f^olumbia  •  •  •  where  the  effect  of  such  •  •  •  skle  or  COBUart 
for  sale    •    •    •    may  be  to    "    •    *    tond  to  create  a  monopoly  in  any  line  •V 


What  dtia  court  did  in  the  decree  of  Februarv  27,  1920,  and  what  your  honor  brr- 
presiding  did  in  your  opinion  of  October  16, 192^,  was  merely  to  enforce  the  pK>visHn> 
of  the  antitrust  laws,  and  the  same  rulings  would  have  been  approtniate  with  tbe  pnM 
iq^icated  in  the  documents  aforesaid  had  the  decree  been  entered  after  hearing  inab«il 
of  by  consent. 

It  certainly  does  not  weaken  a  decree  that  Uie  defendants  conoented  to  its  eniri' 
t(  the  allegations  and  the  findings  of  the  Federal  Trade  Commiaakm  are  true.  tW  ' 
even  though  defendanta  had  contpated  the  entry  of  any  decree,  it  would  have  be« 
right  and  proper  to  have  entered  tbe  decre^  of  February  27,  1920.  All  the  court  did 
here  was  to  atop  before  itbecamefully  successful  the  attempt  to  create  a  meat  danmnv 
monopoly;  ana  the  defendants,  by  agreeing  to  limit  their  buainen  to  that  which  tu  i 
legitimately  within  the  scope  of  their  reaiiective  entorprisea,  wem  aa  atated  by  tfar  I 
court  in  Oliver  v.  Gilmore,  52  Fed.  Rep.  502,  567,  adapting  their  busineoaea  to  "tb'  I 
line  of  the  modem  division  of  labor"  with  the  result,  aa  further  stated  by  the  conn,  i 
to  "prove  of  advanta^  to  the  community." 

6.  For  answers  to  paragraph  6  of  said  petition  for  rehearing  intervenen  beieinfaefa' 
named  deny  the  same  and  say  that  the  Attorney  (lenersl,  under  statutea  hereinbejor 
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copied,  had  authority  and  it  waa  hie  duty  to  stop  the  defeudante  from  their  attempted 
m<mopo1y  o!  the  food  products  d  the  countiy;  that  if  it  were  oeceHBuy,  m  the  alle- 
eatiouB  ahowed  it  was.  that  there  should  be  a  division  of  labor  and  a  oiscontinuaBce 
By  defendante  of  aome  paits  of  ttteir  busiaese  in  order  to  fully  eofwce  the  taw  and 
enectuBte  the  obiet^t  of  the  Attorney  G^ener^  to  peveat  this  attempt  at  monopoly 
the  courts  have  full  authority  to  act. 

Those  interveners  further  say  that  the  injunction  decreed  hereiD  waa  not  a  contract 
re:]uiring  defendant  to  abandon  a  lawful  business,  but  was  an  injunction  compeUioK 
the  defendantB  to  cease  from  a,  busLneas,  the  continuance  <A  which  tended  to  create 
a  monopoly  and  to  restrain  interstate  tifl!d«. 

Selling  groceries  is  perse  tawfid.  So  is  "peaceable  persuasion"  by  labor  oiganiaa 
tiona.  But  either  selling  groceries  or  peaceful  pecSuasion  may  be  part  of  an  illegal 
scheme,  and  thus  a  proper  subject  for  an  iajnacUoa. 

In  Duplex  Printing  Press  Co,  i.  Deering  et  al.,  254  U.  S.  443,  4«6;  41  Sup.  Ct.  172, 
1 7Q:  65  L.  Ed.  349;  16  A.  L.  ft,  196,  the  court  de&nes  the  con^iracy  which  is  prohibited 
and  which  may  bo  eajoined  as  follows: 

"The  accepted  definition  of  a  conspiracy  is;  'A  coml»tration  of  two  or  more  peraonB 
by  concerted  action  to  accomplish  a  criminal  or  unlawful  purpoee,  or  to  accomplisfa 
some  purpose  not  in  itself  cnminal  or  unlawful  by  crimuwt  or  unlawful  means.' 
*  *  ^  If  the  pun>oee  be  unlawful,  it  inay  not  b«  earned  out,  even  by  means  that 
otherwise  would  oe  l^sl;  and,  although  the  purpose  be  lawful  it  may  not  be  carried 
out  by  criminal  or  unlawiul  meana." 

After  discussing  other  decisions,  the  court  further  in  the  Duplex  Printing  case 

"  It  is  settled  by  these  decisions  that  such  a  restraint  produced  by  peaceable  per- 
suasion is  as  much  within  the  prohibition  as  one  accomplished  by  force  or  threats  of 
force,  audit  is  not  to  be  justiS^  by  the  fact  that  the  participants  in  the  CMnbiaatioB 
or  conspiracy  may  have  some  object  beneficial  to  themselves  or  their  associates  whicji 
possibly  the^  nughthave  been  at  liberty  to  pursue  in  the  absence  of  the  statute." 

7.  Answering  paragiaj^  7  of  said  petition  for  rehearing,  interveners  hereinbefore 
named  deny  the  sane  and  say  that  this  court  had  full  iurismctioo,  power,  and  author- 
ity to  enjoin  the  defendants  as  they  were  enjoined  in  lihQ  decree  of  Februarj'  27,  1920; 
that  the  courts  are  not  compelled  to  wait  until  a  monopoly  has  been  fully  eetabli^ed 
and  restraints  of  trade  have  been  made  effective,  before  preventing  same,  but  it  is 
the  duty  of  the  court,  as  was  done  in  this  case,  to  enjoin  those  attempts,  the  ctanple- 
tion  of  which  would  effectuate  monopolies  and  restraints  of  trade. 

Referring  spedficaily  to  the  cases  dted  in  the  petition  for  review  in  paragraph  7 
thereof,  these  interveners  respectfully  submit. 

The  case  of  Swift  &  Co.  t.  United  States,  196  U.  S.  375;  49  L,  Ed.  518,  itself  furnishee 
justification  for  the  decree  in  this  case.  Beferring  to  the  pages  of  the  official  edition 
It  will  be  seen  that  among  the  charges  made  in  the  Swift  case,  as  in  this  cose,  was  the 
charge  that  the  railroads  were  giving  preference  to  the  packers,  (F.  394,)  It  was 
chained  in  the  Swift  case  and  is  charged  here,  and  is  true,  that  the  defendants  in  that 
case  and  in  this  case  were  conspiring  to  monopoliae  the  distribution  of  certain  named 
commoditieB.     (P.  395,) 

In  speaking  of  the  rules  of  pleading,  Mr.  Justice  Holmes  denied  the  contention 
that  a  bill  in  equity  should  be  as  apeciSc  as  an  indictment,  and.  referring  to  a  bill  in 
equity,  said: 

-'But  it  is  to  be  taken  to  mean  what  it  fairly  conveys  to  a  disposHionate  reader  by  a 
fairly  exact  use  of  English  speech,"    (P,  305.) 

And,  referring  to  the  genial  scheme,  Mr,  Justice  Holmes  further  said: 

"TheschemealIogodi9Bo  vast  that  it  presents  a  new  problem  in  pleading  *  ■  *. 
The  elements,  too.  are  so  numerous  and  shifting,  even  the  constituens  parte  alleged 
ore,  and  from  their  nature  must  be,  so  extensive  in  time  and  apace  that  something 
of  the  same  impostiLility  applies  to  them."     (Pp.  395,  396.) 

Further  M'r.  Justice  Holmes: 

"It  is  suggested  that  the  several  acts  charged  ore  lawful  and  that  intent  can  moke 
no  difference.  But  they  are  bound  tt^ther  as  the  parts  ot  a  single  plan.  The  plan 
may  make  the  parte  unlawful." 

And  further; 

"  But  when  that  intent  and  the  consequent  dangerous  probabiUty  exist,  this  statute, 
like  many  others,  and  like  the  common  law  in  some  cases,  directs  itself  against  that 
daueerous  probability  as  well  as  against  the  completed  result." 

The  reaoins  of  the  Swift  case  wows  the  Deceasity  tot  such  an  injunction  as  was 
rendereil  in  this  case, 


itv  Google 


1208  PACKBBS'  CONSENT  DECBBE. 

The  canneries  also  cited  the  caae  o(  New  York.  New  Haven  4  Hartf<s'd  Railroad  Co. 
V.  InteratateC<HnmerceCominiarioii,  200  U.  S.  361,  50L.ed.  515,  which  has  aoappUo- 
tion  whatever  U)  the  facts  here.  That  case  dealt  with  an  alleged  violatioti  of  tiie  ictt 
to  regulate  commerce,  and  in  substance  hotde  that  an  injunction  could  not  meretv 
prevent  general  violations  of  law.  but  must  refer  to  specific  violationB.  Here  the 
decree  specifically  mentions  the  things  that  are  enimnea. 

The  case  cited  by  the  canneries  of  United  Stales  r.  Agler,  62  Fed.  824.  suppcalBtbt 
decree  in  this  case.  In  the  Agler  case  it  wan  claimed  that  the  injunctian  was  void 
because  the  bill  was  demurrable.  District  Judge  Baker  discussed  the  right  of  tbt 
United  States  to  obtain  an  iDJunction  prior  to  the  Sherman  Act.  and  said  uiat  one  li 
the  purposes  of  the  Sherman  Act  was  tne  "checking  and  arresting  of  all  lawlen  inler- 
ferencc."  and  that  it  applied  to  capitalists,  monopoliata.  and  laborers.  And  tb 
learned  Judge,  in  language  appropriate,  here  said: 

"It  is  a  praiseworihy  purpose,  in  the  midst  of  tumult  and  eidtement,  wben  Iti- 
lesanett  seizes  upon  the  arleriei  of  the  commerce  of  the  Kalion,  for  the  courts  of  (Iw 
land,  in  tlieir  peaceable  and  orderly  way.  to  lay  their  hands  on  theee  men,  and  Md 
Ihem  cease.  It  is  a  lawful  thing — a  commendable  thing.  The  law  give  tliem  Ibit 
power," 

The  other  two  cases  cit»d  by  the  canneries  and  the  test  from  the  Ruling  Case  Lar 
have  no  application  to  the  facts  of  this  case.  Petitioners  forget,  or  at  least  disre^. 
the  fact  that  the  defendants  in  this  case,  the  only  parties  wtjo  may  CMnpUdn  m  ibe 
decree,  have  consented  to  the  decree.  The  canneries  oetentatiously  ignore  the  li" 
with  relation  to  consent  decrees. 

Id  23  Cyc.  729  there  appears  a  short  statement  buttressed  by  ample  authority  id  llw 
applicable  rule.     The  statement  follows: 

"A  judgment  by  consent  operates  as  a  waiver  of  any  defects  in  the  procecB  w  plewl. 
ingB,  or  iiregulariticfl  in  the  previous  proceedings,  orgtoundi  of  objection  which  woqU 
have  constituted  errors  in  tbe  judgment  if  rendered  upon  trial,  provided  thejr  do  dm 
go  to  tbe  jurisdiction." 

Rilling  Case  Law.  volume  10,  section  347,  states  the  rule  in  similar  language: 
"  Derreed  are  frequently  entered  on  ronsent  of  the  parties,  and  thin  fact  shoHlil  I' 
recited.  Such  a  decree,  when  entered,  if  binding  on  the  consenting  partiea.  mi 
it  can  not  be  heard  or  reviewed  encept  ofi  a  showing  that  consent  was  obtained  hv  Iruid 
or  that  the  decree  was  based  on  mutual  error."  Citing  Adler  v.  A'an  Kirk  Land.  «r.. 
■Co.,  114  Ala,  561,  21  So.  4flO,  fi2  A.  S.  R.  133. 

Daniell's  Chan.  Plead,  k  Prac.,  4fh  ed.,  vol.  2,  pp.  973,  S74,  sa>T!: 
"it  may  be  mentioned,  with  reference  to  the  subject  of  consent  causes,  thatadeiivr 
or  order,  made  by  consent  o(  the  counsel  for  the  parties,  can  not  be  set  aside  either  h; 
rehearii^  or  appeal  or  bv  bill  of  review;  unless  by  clerical  error  anything  has  l*rt 
inserted  in  the  order,  as  by  consent,  lo  which  the  party  had  not  consented;  in  whi'-l 
cane  a  bill  of  review  might  he," 

An  interesting  application  of  these  rules  \ras  made  in  United  Stat«s  Construction  *'•'■ 
V.  Armour  Packing  Co.,  35  Ok.  178,  128  Pac.  3n,_  where  it  was  said; 

"There  is  one  principle  of  law  which  conclusively  determines  this  caae,  and  ihi: 
principle  is  tjiat  a  court  has  no  power  after  stipulation  for  settlement,  agreed  to  ui1 
signed  by  all  the  parties  in  interest,  has  been  Bled  and  after  judgment  has  tm 
entered  in  accordance  with  such  stipulation,  to  vacate  and  set  asids  or  modify  tbe  judg- 
ment after  the  term  at  which  it  was  rendered,  in  the  absence  of  fiaud  between  the  pv 
ties  atrreeing  to  settlement  hy  consent  or  stipulation,  except  br  mistake,  neglei't. '' 
oniimion  of  the  clerk.  In  Morris  i'.  Peyton,  29  W.  Va.,  201,  11  R.  E.  954,  Mr.  Jusli* 
Green,  speaking  for  the  court  on  the  question  of  whether  the  court  has  power  to  varu> 
a  decree  entered  hy  consent  of  the  parties  to  the  action,  said:' 

" '  As  such  a  decree  is  not  the  judgment  of  the  court  U]ion  tbe  merits  of  tbe  n.* 
but  th«  act  of  the  parties  to  the  suit,  it  is  obvionn  that  it  can  not  be  modlfii>d,  set  aadf 
or  annulled  by  any  order  in  the  cause  made  bv  the  court  below  without  the  COTses: 
of  all  parties  to  the  cause.  *  *  *  ^or  could  it  be  appealed  from  or  modified  h 
this  court  unten,  perhaps,  it  should  be  so  entirely  Foreien  to  the  matters  in  ronlr^ 
VfflSy  in  the  cause  that  for  this  or  for  some  other  reason  tne  court  below  had  no  jun- 
diction  or  authority  to  enter  such  decree  by  consent  or  otherwise.' 

"*  *  *  The  judgment  in  this  case  was  a  final  ascertainment  of  the  rigbv  I' 
consent  of  tbe  parties  to  Ibo  suit  and  can  not  be  changed  hv  any  subsequent  vdrr  '• 
the  court  without  like  consent.  Sciler  r.  Union  Mfg.  Co.,'  50  W.  Va.  208.  •  *  ' 
In  the  absence  of  fraud  in  its  procurement,  and  between  parties  sui  juris,  who  f 
competent  lo  make  the  consent,  not  standing  in  confidential  relations  to  each  other.  • 
judgment  ot  decree  of  a  court  havii^  jurisdiction  of  the  subject  matter,  rendered  t; 
consent  of  parties,  thoujjh  without  any  ascertainment  by  lh«  court  of  the  mitb  ot  Or 
facts  averred,  is  according  to  the  great  weight  ot  American  authority  aa  biodii^  <i' 
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conclusive  between  the  partiiM  and  their  privies  as  if  the  suit  had  been  an  adveiBaty 
one  Bad  the  coDclusiom  ambodiod  in  the  decree  had  been  rendered  upon  <^oatrO' 
verted  issues  of  fact  and  a  due  consideration  thereof  by  the  court." 

The  validity  and  force  of  a  consent  decree  are  ahown  in  Nashville,  etc.,  R.  Co.  t*. 
United  States,  113  U.  S.  261,  266,  28  L.  Ed.,  971,  973,  whore  it  waa  said: 

"But  the  insurmountable  difficulty  is  that  the  former  decree  appears  upon  its  face 
to  have  been  rendered  by  consent  of  the  parties,  and  could  not  therefore  be  reversed, 
even  on  appeal.  Courts  of  chancery  generally  hold  that  from  a  decree  by  consent 
no  appeal  lies.  2  Dan.  ch,  pr.  ch.  32,  sec.  1;  French  it,  Shotwell,  5  Johns,  ch,  555; 
'Winchester  r.  Winchester,  121  Maas.  127.  Although  that  rule  has  not  prevailed  in 
this  court  under  the  terms  of  the  acts  of  Concreea  cegulatine  its  appellate  jurisdiction, 
yet  a  decree,  whichappearsby  the  record  to  have  been  rendered  by  consent,  ia.always 
afhrmed  without  considering  the  merits  of  the  cause.  A  fortiori,  neither  party  atif 
deny  its  effect  as  a  bar  of  a  subsequent  suit  on  any  claim  included  in  the  decree." 

In  Thompson  v.  Maxwell  land  Grant  &  R.  Co.,  168  U.  S.  ^1,  463,  42  L.  Ed.  539, 
544,  Mr.  Justice  Brewer  said: 

"The  csfc  falls  within  the  general  rule  that  a  decree  made  by  consent  of  counsel, 
without  fraud  .or  collusion,  can  not  be  set  aside  by  rehearinj;,  appeal,  (»'  review. 
Webb.  V.  Webb,  3  Swanst.  658;  Harrison  v.  RumBey,  2  Vee.  Sr.  488;  Bradirii  r.  Gee, 
1  Ambl.  229;  8.  C:  1  Kenvon,  K.  B.  73;  Downing  r.  Cage  1  Eq.  Oas.  Abr.  165;  Toder  v. 
Sansam,  1  Bro.  P.  C.  468;  French  v.  Shotwell,  5  Johns,  ch.  555." 

No  better  discussion  of  the  force  and  validity  of  consent  decrees  can  be  found 
than  that  shown  in  Adler  v.  Van  Kirk  land,  etc.,  Co.,  1]4  Ala.  551,  21  So.  490,  62  Am. 
St.  Rep.  133,  where  the  court  said : 

"It  IS  averred  in  the  bill  that  the  decree  in  the  foreclosure  suit  was  'solely  upon  the 
consent  of  the  parties  to  said  cause,  and  that  no  judicial  ascert&inment  of  the  facts 
stated  in  the  bill  £led  in  said  cause  was  ever  had ';  and  that  'said  consent  decree  does 
not  and  did  not  constitute  an  adjudiealioQ  of  said  cause.'  The  purpoee  of  the  pleader 
in  making  this  averment  was,  doubtless,  to  state  as  a  fact  that  the  decree  was  merely 
a  consent  decree,  a  decree  agreed  upon  by  the  parties,  and  upon  such  consent  rendered 
by  the  court,  without  the  ascertainment  of  the  truth  of  the  facts  averred  in  the  bill 
or  of  the  rtghta  of  the  parties  therein  asserted;  and,  as  a  conclusion  of  law  flowing  from 
these  facts,  that  the  decree  does  not  operate  an  adjudication  against  the  land  and  con- 
etniction  company  of  the  matters  embraced  in  the  lis  pendens  of  the  foreclosure  suit, 
and  the  argument  is  that  the  decree  is  not  an  estoppel  of  record  against  the  company 
as  to  the  amount  by  the  decree  declared  to  be  owing  upon  the  demands  secured  by  the 
mortage. 

"Whatever  effect  such  a  conclusion,  if  logically  dcducibie  from  the  premises  slated, 
wouldhaveupontherigbts  of  the  parties  in  this  cause  under  the  averments  contained 
in  the  bill  it  is  not  necessary  to  consider,  and  this  because  the  conclusion  is  a  non 
serjuitur.  In  the  absence  of  fraud  in  its  procurement,  and  between  parties  sui  juris, 
who  are  competent  to  make  the  consent  not  standing  in  confidential  relations  to  each 
other,  a  judgment  or  decree  of  a  court  having  jurisdiction  of  the  subject  matter, 
rendered  oy  consent  of  parties,  though  without  any  ascertainment  by  the  court  of  the 
truth  of  the  facts  averred,  is,  according  to  the  great  weight  of  American  authority,  as 
binding  and  conclusive  between  the  parties  and  their  privies  as  if  the  suit  had  been 
an  adversary  one,  and  the  conclusions  embodied  in  the  decree  had  been  rendered 
upon  controverted  issues  of  fact  and  a  due  consideration  thereof  by  the  court;  Freeman 
on  Judgments,  sec.  705;  Gifford  r.  Thorn,  9  N.  J.  Ea.  722;  French  r.  Shotwell,  5  Johns, 
ch,  568;  Walsh  v.  Walsh,  116  Mara.  383;  17  Am.  Rep.  162;  Dunman  v.  Hartwell,  9 
Tex.  495;  61)  Am.  Dec.  177;  Nashville,  etc.,  Rv.  Co.  f.  United  States,  113  U.  S.  261; 
Currv  1'.  Peebles,  83  Ala.  228;  Rogers  r.  Prattville  Mfg.  Co.,  81  Ala.  483;  60  Am.  Rep. 
171:  Patillo  r.  Taylor.  S3  Ala.  233. 

"Thefact  that  the  decree  in  the  foreclosure  suit  was  rendered  by  consent  of  partiee 
does  not,  therefore,  detract  from  its  dienity,  or  lessen  its  conclusivenees,  as  an  adju- 
dication between  the  parties.  Not  only  is  such  its  effect,  but  its  consMitisawaiver 
of  error,  precluding  a  review  of  the  decree  upon  appeal  and,  as  a  general  rule,  upon  a 
bill  of  review;  Thompson  r  Maxwell,  95  TI.  8.  391;  Nashville,  etc.  Rv.  Co.  i.  United 
States,  113  U.  S.  266;  2  Daniell's  Chancery  Heading  and  Practice,  5lii  Am.  Ed.  1576; 
Dunman  w.  Hartwell,  9  Tei.  495;  60  Am.  Dec.  176;  Curry  u.  Peebles,  83AJa.  227."  ■ 

To  the  same  effect  see  Short  v.  Taylor.  137  Mo.  517,  59  Am.  St.  Rep.  508. 

Courts  of  equity  have  plenary  powers  to  make  such  decrees  as  are  required  to  meet 
the  situation  presented. 

Mr.  Justice  Story  in  his  work  on  Equity  Pleading,  after  speaking  of  the  limits  of 
the  powers  of  courts  of  law ,  said : 

"But  courts  of  eauity  are  not  so  restrained.  Although  they  have  prescribed  forms 
of  proceeding,  the  latter  are  flexible,  and  may  be  suiMd  to  the  different  postures  ol 
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caaee.  They  mt,y  adjust  th^  decrees  bo  m  to  meet  most,  if  not  all,  of  these  ezigenciei: 
and  they  may  vary,  qualify,  reatmn  and  mod^  the  remedy  so  a«  to  suit  it  to  mutual 
aod  adverae  rlaim«.  controlling  eqiuties  and  the  real  and  substantial  rights  of  all  tlie 
parties.  •  *  •  So  that  one  ol  the  most  etrilrinff  and  distinctive  features  of  coum 
of  equity  is  that  they  can  adapt  their  decrees  to  all  the  vaiietieH  of  circumstanceH  whirk 
may  ariae.  and  sdiuBt  them  to  all  the  peculiar  rights  of  atl  the  parties  in  intcreet," 

Broad  decrees  are  necese&ry  in  these  antitrust  miits.  The  defendants  here  have 
been  sued  many  times  and  neveral  injunctive  decrees  have  been  entered  aninst  them. 
These  were  ineffective  and  bo  the  i^eement  to  the  decree  of  F'ebruary  27.  1920,  w*c 
asked  and  defendants  accepted  the  offered  decree.  The  deci'ee  does  prohibit  the 
doing  of  a  biisioeSB  oidinvily  lawful,  but  if  it  ix  necessary  to  prevent  the  busiDea  in 
order  to  keep  the  defendants  within  the  law.  the  bueineas  should  be  stopped.  Cer- 
tainly the  Bul>iect-matter  of  the  ortginal  bill  was  broad  enou^  to  justify  a  court,  era 
without  any  aereement.  in  entering  such  a  decree  as  was  needed  to  prevent  the  pta^ 
dees  deecriDed  in  the  Mil.  Decrees  may  prevent  "doing  specific  thiiws''  and  courli 
are  not  powerless  to  enforce  the  act  (antitrust)  or  to  suppren  the  illegal  CiXDbiDatiaD. 
and  powerless  to  protect  the  ri^ts  of  the  public  as  against  that  combinatioa.  Nfothen 
Securities  C«.  v.  United  States.  193  U.  8.  197.  See  also  Standard  Oil  Co.  e.  United 
States,  221  0.  S.  1,  77.  78;  United  States  v.  American  Tobacco  Co,,  221  D.  S.  106; 
Qompers  v.  Buck  Stove  k  Range  Co.,  221  U.S.  418,  438:  United  StMem  v.  Vmm 
Panfic  R.  R.  Co..  22fl  U,  S,  470,  474,  See  also  United  States  v.  Railway  Kmployew. 
283  Fed.  479,  where  it  was  held: 

"Rights  guaranteed  by  the  Conatitution  are  not  so  absolute  that  tliev  may  be 
exercised  under  all  ciraimstances.  and  without  any  aoalificatioa.  but,  like  othei 
ri^ts.  must  always  be  exercised  with  reasonable  r^ara  for  the  conflicting  ri^ti  o( 
nUiers. 

"Where  peaceable  and  lawful  acts  ii 

e  BO  interwoven  with  the  whole  plan  _. ,. 

only  onaults  and  other  acts  of  violence,  leaving  defendants  free  to  pimue  the  opn 
and  oetenidblv  peaceful  part  of  their  pn^iram.  would  be  an  idle  cer^nony,  audi  i/ti 
will  likewise  be  enjoined." 

8,  Answering  paragraph  8  of  the  petition  for  rehearing  of  the  CaUfomia  Coopeistii-e 
Canneries  the  interveners  herein  named  admit  that  jurisdictional  allegatioDS  AouU 
appear  of  record^  but  say  that,  when  the  jurisdictional  oll^lions  appear  of  need, 
there  is  no  requirement  of  law  that  bets  supporting  the  aljE^tioDS  studl  be  idao  of 
record,  and  it  is  within  the  right  of  the  defenaants  in  a  named  cose,  of  which  the  n»iit 
has  jurisdiction,  to  consent  to  a  decree  without  admitting  the  truth  of  the  idlegatiooft 

And  these  interveners  further  show  that  this  court  had  full  jurisdiction  of  cb« 
subject  matter  of  the  suit  and  of  the  parties:  and  the  parties,  the  only  ones  diieciljr 
affected  by  the  judgment,  consented  to  the  decree  herein,  thus  making  uonece^tfr 
the  introduction  of  any  evidence  or  the  recital  of  any  facta  found. 

The  canneries,  in  paragraph  8  of  their  petition  for  rehearing,  cite  the  cases  of  Teml 
11.  Burke  Construction  Co.,^  257  U.  S,  529,  and  Iowa  v.  Illinois,  147  U.  S.  1.  Tl** 
cases  deal  with  the  old  equity  rule  that  permitted  a  plaintiff  to  set  down  a  case  <ui  l^ 
and  answer.  It  is  true  that 'the  rule  was  that  when  a  cose  was  set  down  on  bill  mi 
answer,  only  the  averments  of  the  bill  not  denied  by  the  answer  were  accepted  as  true. 
But  the  case  here  was  not  set  down  on  bill  and  answer.  A  decree  was  entered  bv  cod- 
sent,  and  thetasescitedhavenoapplication  whatever  to  any  issue  now  pmidiogbefcn 
this  court, 

9.  Answering  paragraph  9  of  the  petition  for  rehearing  in  this  caae.  interveiief! 
aforesaid  admit  that  Federal  courts  are  courts  of  statutory  jurisdiction,  and  admit 
that  the  allegations  of  the  pleadings  should  show  jurisdiction  of  the  subject  matter 
but  theee  interveners  aver  that  when,  as  in  this  case,  jurisdiction  is  ^own  by  the  bill 
of  complaint,  the  exercise  of  authority  by  the  court  can  only  be  controlled  by  antbv- 
i7ed  proceedings  to  set  aside  what  has  oeen  done;  that  a  final  decree  having  brai 
entered  in  this  cause  and  no  appeal  therefrom  having  been  taken,  this  court  no* 
— -  — ••  review  the  manner  of  exercising  the  authority  which  was  exercised  in  thf 


entty  of  the  decree  of  February  27,  1920. 

The  petitioner  for  review  in  paiahraph  9  of  at 
of  cases  and  texts.    These,  and  similar  ones  els 


able,  but  they  are  formidable  only  in  volume.  Speaking  genially  they  eotablisfa 
princlplts  dispute  by  no  one,  anJ  wholly  irrelevant  to  any  I^al  issue  here,  or  thsy 
are  merely  irrelevant. 

Occasionally,  however,  as  might  be  exT>ected  where  so  many  cases  ore  copied  fa«Bi 
an  undigeetedDigest,  some  relevant  principleaare  found,  and  them  in  no  case  support 
the  theory  ot  the  petitioners  for  rehearing,  and  in  many  cases  support  the  eoacJusMw 
of  this  court  in  deuyiag  that  petition.    The  cases  of  Dred  Scott  v.  Saofoid,  19  Bow. 
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393, 15  L.  Ed.  G91;  Turner  v.  Bank,  4  DalUs  U:  Johnaon  v.  Aitbton,  8  Peters  148;  Ex 
parte  Smith,  94  U.  S.  456;  Robiaon  v.  Cease,  97  U.  8.  64S  are  dted  U>  eaUbliah  the 

propoeition  tliat  jurisdiction  is  not  preaumed  in  the  Federal  court  and  that  "when  a 
plamtilT  aues  in  a  court  of  the  United  States,  it  is  nece^aiy  that  he  should  show  in  his 
pleadii^  that  the  suit  he  brings  is  within  the  jurisdiction  of  the  court,  and  that  he  u 
«ntitle<l  to  sue  there." 

The  above  (quotation,  taken  from  the  bottom  of  page  101  and  lop  of  pa^e  402  of  the 
official  opinion  in  the  Bred  Scott  caae,  unquestionably  atatea  the  law,  and  tho  other 
caaes  just  cited  follow  in  the  announcement  of  a  similar  principle. 

But  the  principle  has  no  application  here.  In  this  case  the  statutes  of  the  United 
Statfee  apecificaliy  and  deOnitelv  give  jurisdiction  bo  this  court  in  this  kind  of  a  case, 
and  there  can  be  no  question  of  jurisdiction.  There  was  no  denial  of  the  jurisdiction 
of  the  court  and  no  plea 'thereto.  And  further,  in  the  Dred  Scott  case  the  Supreme 
Court,  at  pafie  402,  said: 

"  It,  however,  the  fact  of  citizenship  is  averred  in  the  declaration  and  the  defendant 
does  not  deny  it  and  put  it  in  issue  by  plea  in  abatement,  he  can  not  o&er  evidence 
at  the  trial  to  disprove  it,  and  consequently  can  sot  avail  himself  of  the  objection  in 
the  Appellate  Court  unless  the  defect  should  be  apparent  in  some  other  part  of  (he 
record. 

And  further  said  llio  court: 

"The  undisputed  averment  of  citizenship  in  the  declaration  must  be  taken  in  this 

Petitioner  for  rehearing  having  established  what  no  one  deniea,  that  the  jurisdiction 
must  appear  on  the  face  of  the  pleadlnf^,  then  proceeds  to  copy  a  lone  list  of  cases 
and  to  malie  reference  to  certain  section  of  Corpus  Juris  and  other  texUxmks.  Evi- 
dently the  compiler  of  the  motion  for  rehearing  did  not  stop  carefully  to  read  th^ 
cases  and  texts  cited.  It  may  be  helpful  to  the  court  to  make  reference  to  what  was 
decided  in  these  casee  and  what  was  stated  by  these  texts. 

The  Constitution  of  the  United  Slates  is  cited,  showing  where  is  vested  the  judicial 
powerof  the  United  States,  And  then  the  case  of  Muskmt  u.  United  States,  219  U.  S. 
346,  55  h.  Ed.  24G,  is  cited.  This  case  merely  holds  what  no  one  disputes,  that  there 
must  be  a  cause  for  controversy  before  the  court  has  jurisdiction  and  that  the  consti- 
tutionality of  a  statute  can  not  be  submitted  to  the  court  for  consideration  unless  tlie 
question  arises  in  a  justiciable  controversy.    (See  p.  361  of  the  official  opinion.) 

The  next  case,  Fairchild  v.  Hughes,  decided  by  the  Supreme  Court  of  the  United 
States  February  27,  1922,  66  L.  Ed.  advance  sheets  260,  merely  announces  the  same 
principle  as  that  stated  in  Muskrat  v.  United  States. 

In  the  nest  case,  Windsor  v.  McVeigh,  93  U.  S.  274,  23  I-.  Ed.  914,  the  Supreme 
Court,  at  p^e  2!jit  of  the  official  edition,  quotes  from  the  case  of  Cornell  v.  Williams,  20 
Wallace,  250.  as  follows: 

'"The  jurisdiction,'  says  the  justice,  'having  attached  in  the  case,  everything  done 
mthia  the  power  of  tiiat  jurisdiction,  when  collaterally  questioned,  is  held  conclusive 
of  the  rijfhta  of  the  parties,  unless  impeached  for  fraud. 

McGuire  v.  Conwine,  101  U.  S.  108,  25  L,  Ed.  899,  announces  a  similar  jfeneral 
principle  and  one  equally  inapi>licahle  to  any  issue  here. 

The  next  case  cit«d  in  the  petition  for  rehearing  is  that  of  Reynolds  v.  Stockton,  140 
U.  S.  254,  35  L.  Ed.  464.  At  page  271  of  the  official  opinion  the  principle  of  that 
case  is  shown  in  words  as  follows: 

"In  other  words,  that  when  a  complaint  tonders  one  cause  ot  action  and  in  that 
suit  service  on,  or  appearance  of,  the  defendant  is  made,  a  subsequent  ju^ment 
therein,  rendered  in  the  absence  of  the  defendant,  upon  another  and  diffnent  cause 
of  action  than  that  stated  in  the  complaint,  ia  without  binding  force." 

The  principle  stated  is  good  law,  bu  t  has  no  possible  applicaticoi  to  the  facta  now  be- 
fore the  court. 

United  States  v.  Trana-Misaouri  Freight  Aseociation,  58  Fed.  58,  is  the  next  cited. 
The  principal  pnrpoee  of  thia  case  seema  to  have  been  to  show  that,  when  a  caae  ia 
heard  on  the  bill  and  answer,  allegationa  of  the  bill  denied  in  the  anawer  are  not  taken 
as  true,  a  proposition  no  one  disputes,  and  which  is  not  in  conflict  with  what  the  court 
did  in  this  case.  The  case,  however,  was  reversed  on  other  points  by  the  Supreme 
Court  of  the  United  States  in  166  U.  S.  290,  41  L.  Ed.  1007. 

Kreider  v.  Cole,  149  Fed.  647,  similarly  ia  inapplicable  toany  issue  in  this  case. 

In  People's  Bank  u.  Gibson,  161  Fad.  286,  next  cited  by  petitioner  for  rehenring 
herein,  the  court  announced  a  principle  directly  in  conflict  with  what  the  canneries 
is  herein  contending  for.    The  court  there  said: 

' '  When  a  caae  ia  set  down  for  hearing  on  bill  and  anawer,  all  the  facta  well  pleaded 
in  the  answer  are  taken  as  true,  whether  responsive  to  the  bill  or  not  (Pwktns  v. 
Nichok,  11  Allen  (Maas.),  542;  American  Caipet  Lining  Co.  v.  Chipman,  146  U»m. 
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386,  16  L.  Bd.  425);  but,  where  it  is  set  down  tor  hearing  on  bill,  answer,  and  n»Ii- 
cadon,  tmly  those  averments  of  the  answet  which  are  reqwnsive  to  the  bill  are  talen 
as  true.  All  altKations  tiierdn  in  avoidance  or  juatification  are  denied  by  the  repli- 
cation, and  are  Uken  as  untrue.  Van  Dyke  v.  Van  Dyke,  26  N.  J.  Eq.  180, 181 ;  Stan'' 
Equity  Pleading  (lOth  ed.).  p.  418,  note  3." 

Under  the  new  rales  of  equity  replications  are  not  reauiied  to  be  filed  and  tbe  cue 
stands  as  though  a  replication  had  been  filed  (equity  rule  40  of  this  court),  so  there  if 
nothing  helpful  to  the  petitioner  for  rehearing  in  thu  caee. 

The  seven  cases  dted  next  by  petitioner  bom  various  State  courts  are  along  linct 
similar  to  those  herein  referred  to,  and  the  same  can  be  said  of  the  textbooks. 

Petitioner  for  rehearing  then  cites  Corpus  Juris  and  refers  to  several  page*  of  both 
volumes  lb  and  21.  The  references  are  to  statements  of  well-known  piinciplea,  none  of 
which  has  been  violated  by  what  has  heretofore  taken  place  in  this  case,  and  tbey  g^- 
erally  support  what  has  been  here  adjudicated  by  refusing  to  permit  the  into-ventioa 
of  the  cannerieH. 

Fairly  representative  of  the  principles  set  out  in  volume  15  of  Corpus  Juris,  we 
quote  from  pages  726  and  730,  as  follows: 

"Since  iuriadictiou  is  the  power  to  hear  and  detemune,  it  does  not  depend  eitba 
upon  the  regularity  of  the  exercise  of  that  power  or  upon  the  correctness  or  r^lful- 
nesB  of  the  decision  made,  for  the  power  to  decide  necesBarily  carries  witJi  it  tlie  powa 
to  decide  wrongly  as  well  as  rightly,  object  to  the  qualification  that  tlie  court  can  ren- 
der onlv  such  judgment  as  does  not  transcend  in  extent  or  character  the  law  which  ia 
amdicable  to  that  class  of  cases." 

The  principlee  stated  in  the  quotation  above  are  supported  by  notes  of  decivoiv  of 
tbe  Fedetal  and  many  State  courts,  and  are  applicable  here.  This  court  had  juiw- 
diction  of  the  subject  matter,  and,  wheQier  ot  not  it  erred  in  entsring  a  judgment,  is  i 
question  that  can  not  now  be  raised. 

Fairly  illustrative  of  the  references  to  21  Corpus  Juris  and  appUcable  to  the  eituatioc 
here,  we  quote  from  the  text,  pages  IflS  and  170,  as  follows: 

"If  there  is  not  manifestly  an  entire  lack  of  equity  jurisdiction,  the  court  will  let^f 
the  jurisdiction  where  the  parties,  by  their  acquiescence,  have  placed  it.  In  earli 
cass  llie  objection  must  be  raised  at  the  proper  time,  and  in  tjhe  proper  manner,  u 
else  it  is  waived.  In  other  words  where  a  case  is  presented  within  the  general  fieM 
of  equity  jurisdiction,  any  feature  which  mieht  lead  the  court  to  decline  jurisdiction 
or  to  rel^ate  the  party  to  law  in  the  particular  case  must  be  Masonablv  presented  a 
the  party  will  be  deemed  to  have  submitted  to  an  adjudication  in  equity." 

In  support  of  this  text  Corpus  Juris  dtes  more  than  a  page  of  casee  taken  from  Stale 
and  Federal  courts.  If  these  interveners  wished  merely  quantity,  and  deaiied  u 
give  an  adumbration  of  a  large  number  ol  cases  in  supped  of  the  principlee  f^  wfaidi 
they  contend,  they  would  copy  the  title  and  place  iriiere  are  reported  all  of  then 

One  of  the  cases  supp<»1ing  the  quotation  above  is  eo  direct  and  so  applicable  thii 
we  can  not  refrain  from  quoting  it.  It  is  the  case  of  UcGOwan  v.  Fam^,  2S7  T.  S. 
266,  69  L,  Ed.  956.  At  page  296  of  the  offidal  edition  the  Supreme  Court  annoUDced. 
through  Mr.  Justice  Pitney,  applicable  and  controUiog  principlee  here.  The  conn 
said: 

"Theequity  jurisdiction  havibg  thus  been  properly  invoked,  the  right  of  defendaoi 
to  object  because  of. the  allied  existence  o(a  l^al  remedy  could  be  waived.  Revues 
t>.  Dumont.  130  U.  8.  364,  3B6,  32  I..  Ed.  1005,  ]008,  9  Sun.  Ct.  Rep.  594;  Brown,  B. 
&  Co.  r.  Lake  Superior  Iron  Co.  134  D.  S,  530,  536,  33  L.  Ed.  1021,  1025,  10  Sup 
Ct.  Rep.  604;  Re  Metropolitan  R.  Receivership  (re  Reisenbeig)  208  T'.  S.  90,  110, 
62L.  Ed.  403,  412,  28  Sup.  Ct,  Rep,  219,     •    *    * 

"The  consent  decree  not  only  amounted  to  a  clear  and  expre«  waiver  of  juriadir- 
tional  objections  but  it  rendered  irrelevant,  so  far  as  the  present  parties  are  cac- 
cemedj  all  queetions  as  to  the  etTect  of  the  contracts  in  creating  a  lien  upon  tbe  prore^il' 
of  the  ice  claim." 

Petitioner  cone' 

31,  section  e.    Th_    _._ ___    ,  , ,  _^ 

ing  a  reason  why  the  petition  should  not  be  granted.     It  is  commendable  of  c_  _  . 
to  furnish  the  authoritisa  to  the  court  ev£n  if  the  authorities  are  against  it.     So  apj'i;- 
cable  ia  this  citation  that  we  beg  leave  to  quote  it  io  full: 

'  'A  judgment  or  decree  rendered  bv  the  consent  of  the  parties  is  in  the  nature  oi  i 
solemn  contract  and  is  in  effect  an  aamiasion  by  the  parties  that  the  decree  is  a  ju.*: 
determination  of  their  rights  oo  the  real  facts  of  the  case,  had  they  been  proved.  -Kf 
a  result  such  a  decree  or  judgment  is  absolutely  concluBive  between  tbe  parties,  moi 
it  can  neither  be  amendea  nor  in  any  way  waived  mthout  a  like  consent,  mv  can  it  be 
appealed  from  or  reviewed  on  a  writ  of  error.    Thus  consent  to  the  rendition  of  a  d«- 
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proceedings  for  the  foreclosure  of  a  mortgage  is  a  waiver  of  etror  piecluding  a 

_  .  on  appeal.  ' 

The  quotation  above  is  supported  by  authority,  and  among  the  authorities  is  the 
case  of  Adler  v.  Van  Kirk  Land  4  Conatruction  Co.,  114  Ala.  561,  21  Southern  490, 
62  A.  S.  R.  133,  relied  on  ante,  page  13. 

10.  Answering  the  argument  contained  in  paragraph  10  of  the  petition  for  rehearing 
filed  by  Calif  ornia  Cooperative  Canneriee,  the  interveners  herein  before  named  submit: 
Whether  or  not  this  courthaa  authority  to  impose  penalties  in  this  case  is  not  involved, 
OB  no  penalty  was  imposed.  The  ieeue  is  whether  or  not  the  court  had  juhsdictiDD  of 
the  subject  matter  in  such  way  as  to  authorize  it  to  act,  and  it  is  respectfully  sub- 
mitted uiat  jurisdiction  of  the  subject  matter  of  the  Guit  is  specifically  and  definitely 
grtiDted  by  the  provisionB  of  the  antitrust  laws,  and  that  under  such  pravisioos  this 
court  had  authority  to  enjoin  monopoly  and  attempts  at  monopoli^  and  to  prevent 
as  well  as  to  restrain  acta  in  violation  of  or  tending  to  violate  the  antitrust  laws ;  that, 
undet  the  allegations  of  the  original  bill  in  this  case,  defendants  were  guilty  of  mo- 
nopoly, or  of  attempts  to  monopolize,  and  of  restraints  of  trade,  and  that  what  the 
court  did,  and  what  it  was  its  duty  to  do,  was  so  to  enjoin  the  defendants  as  to  prevent 
the  accomplishment  and  continuation  of  the  illegal  attempts  and  the  illegal  acts. 
"Intent  and  the  consequent  dangerous  probabiUty"  (Swiitcase  ante  9)  were  prevented. 
And  in  doing  what  was  done  in  this  case,  in  the  entry  of  the  consent  decree,  this 
court  acted  within  its  jurisdiction,  power,  and  authority,  and  such  decree  is  in  evay 
respect  valid,  and,  having  been  entered  at  a  prior  term  of  this  court,  and  no  appeal 
therefrom  having  been  taken,  errors,  it  any,  of  the  court  in  entering  such  decree  can 
not  now  he  considered. 

In  referring  to  the  long  list  of  cases  cited  by  the  petitioner  in  paragraph  10  of  its 
petition  for  review,  these  interveners  herein  briefly  analyze  such  cases:  The  first  case 
cited,  that  of  Windsor  v.  McVeish,  93  U.  S.  274,  23  L.  Ed.  914,  merely  announces 
tt^  well-known,  undisputed,  and  here  irrelevant  principle  that  a  criminal  sentence 
without  hearing  is  improper.  The  next  case,  that  of  Campbell  v.  Porter,  162  U.  S. 
478.  40  L.  Ed.  1044,  states  that  questions  of  jurisdiction  may  be  raised  by  either 
party  to  the  cause  or  by  the  court,  a  principle  that  we  d^  not  deny,  but  which  has 
nothing  to  do  with  the  case  here. 

Cooper  V.  Ecynolds,  10  Wall.  308.  19  L.  Ed.  931,  holds  what  we  her^contend.  that 
mere  error  in  the  acts  of  the  court,  the  court  having  jurisdiction  of  the  subject  matter, 
can  not  now  be  availed  of,  evenif  the  Canneries  was  a  party  to  the  cause.  The  court, 
at  page  316  of  the  official  edition,  said : 

'^  Nor  cim  it  disregard  that  judgment,  or  refuse  to  give  it  eKect,  on  any  other  ground 
than  a  want  of  juriMiction  in  t^  court  which  rendered  it. 

"It  is  of  no  avail,  therefore,  to  show  that  there  are  errors  iu  that  record,  unless  they 
be  such  as  prove  that  the  court  had  no  jurisdiction  of  the  case  or  that  the  judgment 
rendered  was  beyond  its  power. " 

Nash  V.  Williams,  22  Wall.  226.  22  L.  Ed.  254,  announces  the  principle  for  which 
these  interveners  contend,  in  language  as  follows: 

"The  settled  rule  of  law  is,  that  jmisdiction  having  attached  in  the  original  case, 
everything  done  within  the  poww  of  that  jurisdiction,  when  collaterally  questioned. 
ie  to  be  held  conclusive  of  the  rights  of  the  parties,  uotees  impeached  for  fraud. 
Every  intendment  is  made  to  support  the  proceeding.  It  is  re^rded  as  if  it  were 
regular  in  ail  things  and  irrevarsicile  for  error.  In  tl^  absence  of  fraud  no  question 
can  be  collaterally-  entertained  as  to  anything  lyii^  within  the  jurisdictional  sphere 
of  the  original  »«se.  Infinite  confusion  and  mischiefs  would  ensue  if  the  rule  were 
otherwise." 

In  the  United  States  v.  Walker.  109  V.  S.  258,  27  L.  Ed.  927,  it  is  held  that  the 
court  must  not  go  beyond  its  jurisdictional  power  in  entering  judgments,  a  principle 
which  we  do  not  deny  and  which  has  no  application  here  because  the  court,  even  if 
it  erred,  had  jurisdiction  to  enter  an  injunction  order  enjoining  the  commission  of 
the  offenses  alleged  to  have  been  committed  and  threatened. 

Re  Sawyer,  144  U.  S.  200,  34  L.  Ed.  402,  holds  that  iurisdiction  of  a  court  of  equity. 
''unices  enlarged  by  express  statute."  is  limited.  Here  the  jurisdiction  of  thi^  court 
of  equity  has  l)een  enlarged  by  express  statul*. 

In  Ex  parte  Neilsen,  131  U.  8.  176,  33  1..  Ed.  118,  the  court  held  that  a  judgment 
of  a  court  having  no  jurisdiction  over  the  subject  matter  was  void,  an  elementary  prin- 
ciple which  no  one  denies. 

In  Ex  parte  Cuddy,  131  U.  S.  280.  33  L.  Ed.  154,  the  whole  question  of  jurisdiction 
is  elaborately  djscusied.  and  it  is  held  that  jurisdiction  is  presumed  in  the  absence  of 
something  of  record  to  the  contrary,  and  that  every  intentment  is  made  in  support  of 
the  jurisdiction.  The  discuodon,  while  somewhat  lei^thy,  is  so  fundamental,  and  so 
clearly  establishes  the  contention  of  the  interveners  here,  that  it  is  deemed  proper  t« 
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quote  it  at  length.  Mr.  Justice  Harlan,  in  the  counw  of  his  able  opinion  in  thp  raae 
jimt  cited,  aaid: 

"The  district  court  pomaneeauperiorjuriMliction,  within  the  meaning  o/ the  fwniliar 
rule  that  the  judgments  of  courts  of  that  character  cad  not  be  anailed  collatei^y. 
except  upon  ^rounda  that  impeach  their  jurisdictkin.  In  Kempe'fl  I.eeeee  r.  Ken- 
nedy, 9  U.  8.  5  Oranch.  173,  185  (3  L.  Ed.  701,  Ohief  JiMtice  Marahall,  after  obeerviM 
that  the  words  'inferior  court'  apply  to  courts  of  special  and  limited  aut)^rit>'. 
erected  on  such  principlee  that  their  proceedinRH  must  show  jurisdiction,  paid:  "rte 
courtB  of  the  IJni ted  Statee  ate  all  of  limited  juriBdietion,  and  their  proceedinoB  are  etro- 
□eoue  if  the  jurisdiction  be  not  shown  upon  them.  Judrtnente  rendered  in  such  raa» 
mav  certainly  be  reversed,  but  this  court  is  not  prepared  to  eay  that  they  are  absolute 
-'■■--     ■     -  '-"    disregarded.'    In  McGonaick  r.  Sullivant,  23  U.  S.  10, 

_._,_..  ,_ _.  J.  where  the  queation  was  whether  a  decree  in  a  suit  in 

the  Fedeml  Dietrict  Oourt  of  Ohio,  which  did  not  show  that  the  parties  were  citizen! 
of  different  States,  was  coram  non  judice  and  void,  the  court  said  that  the  ivarms 
anip^ned  tor  holding  that  decree  void  'proceeds  upqa  an  incorrect  view  of  the  char- 
acter and  jurisdictioii  of  the  inferior  courts  of  the  United  States.  They  are  all  of 
limited  jurisdiction;  but  they  are  not,  on  that  account,  inferior  courts  in  the  lechniral 
sense  of  thoae  words,  whose  judgments,  taken  alone,  are  to  be  disregarded.  If  the 
jurisdiction  be  not  alleged  in  the  proceedings,  their  judgments  and  decrees  u* 
erroneous,  and  may,  upon  a. writ  of  error  or  appeal,  be  reversed  for  that  cause.  Bnl 
they  are  not  absolute  nullitiee. '  And  in  Galpin  r.  Page.  Sa  U.  S.  18  Wall.  3-%.  %^ 
{21  L.  Ed.  95S,  062)  the  court  said:  'It  is  undoubtedly  true  that  a  superior  court  ni 
general  jurisdiction,  proceeding  within  the  general  scope  of  ils  powers,  is  presuntrd 
to  act  rightly.  All  intendments  of  law  in  suck  cases  are  in  favor  of  its  acts.  It  is  f*^ 
sumed  to  have  juiisdiction  to  give  the  judgments  it  renders  unlil  the  contrary  appears 
And  this  presumption  embraces  jurisaiction  not  only  of  the  cause  or  subject  mattef 
of  the  action  in  which  the  judgment  is  Kiven,  but  of  the  parties  also.'  'The  general 
rule  that,  unless  the  contrary  appears  from  the  record,  a  cause  is  deemed  to  be  witboui 
the  jurisdiction  of  a  circuit  or  district  court  of  the  United  States — their  jurisdictipi 
bein^  limited  by  tlie  Constitution  and  acta  of  GongTESe — has  no  application  wherr 
the  judgment  of  such  courts  are  attacked  collaterally. 

"Union,  tl^prefore,  the  want  of  jurisdiction  as  to  subject  matter  or  portien  appear* 
in  some  proper  form,  every  intendment  must  be  made  in  support  of  the  judgment  li 
a  court  01  that  character.  " 

In  United  States  v.  American  Tobacco  Co.,  191  Fed.  371,  at  page  383  of  the  opininp 
there  is  a  diacnsHion  of  the  pow^  at  the  couK  to  ent^  particubtr  injunctive  pro- 
viitiD[u>.  We  do  not  understand  that  diKmeitm  as  beini;  applicable  to  the  tjenera) 
question  of  juriadictioo.  But  if  it  is,  there  is  nothing  ndd  in  the  opinion  roalrary 
to  the  contentioDB  of  the  interveneia  and  plaintifi  in  this  case. 

In  Swift  A  Co.  V.  United  States,  and  Commission  v.  Pesslee.  177  Mass.  287,  cited 
supra,  disciMed  in  United  States  v.  United  States  Steel  Corporation.  2S1  U.  S..  U 
page  465  of  the  opinion,  it  is  shown  that  injunctions  may  prevent  "the  dangemu* 
probability  as  well  as  the  completed  result "  of  a  violation  of  the  antitruet  statutes. 

Kreider  v.  Cole.  149  Fed.  647,  merely  states  what  no  one  disputes,  that  qucMiew 
of  jurisdiction  are  fuadainental.  The  various  State  caeee  to  which  Tefer«nce  is  made 
in  paragraph  10  of  the  petition  for  rehearing  go  no  further  than  t«  hold  geBerally  thai 
jurisdiction  is  fundamental,  that  it  can  not  be  waived,  ajid  that  courts  without  iurv- 
diction  can  not  enter  any  kind  of  judgment.    The  fallacy  of  the  argument  of  the 

petitioner  for  reht '  ''  '  ...-..- 

diction.    There  ii  .  ,  ,  , 

specific  slatutvy  provisions,  and  its  action  was  consented  to.  and  no  effort  to  revnn 
tne  action  was  lud  during  the  term  or  by  appeal.     If  there  could  he  shown  tobeermr 
t  now  be  remedied.    Judgment  h«f 

The  petitioner  is  seeking  the  review,  in  paragtaph  10,  also  refers  uain  to  volame 
16  of  C  orpus  Juris.  The  principlee,  fundamental  and  elementary,  that  juriedicnrai 
must  exist  to  authorize  action  by  a  court.,  are  supported  by  the  ritatiom  fnm  thii 
textbook.  Not  one  of  the  citations  confUcta  with  the  action  of  this  cr>nrt  in  ovw- 
ruling  the  application  of  the  California  Cooperative  Canneries  to  intervene  herern 
And  not  a  one  of  the  principlee  cited  shows  or  tends  to  show  that  the  judgment  ren- 
dered in  this  case  on  February  27,  1920,  is  void.  Briefly,  to  sum  up  the  di^icusion 
in  Corpus  Juris,  the  principles  are: 

"Jurisdiction  of  the  subject  matter  is  the  power  to  hear  and  determine  caaee  of  tlv 
general  class  to  which  the  proceedings  in  question  b^Hw,  the  power'  to  d<«l  with 
the  general  subject  involved  in  the  action,  and,  as  UMtT  in  the  constitutions  anH 
statutes,  the  word  'jurisdiction'  means  Jurisdiction  as  to  subject  matter  tnly.  unkt* 
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an  exception  srisea  by  reason  of  its  employment  in  a  broader  sense.  Such  jurisdic- 
tion the  court  aeijuires  by  the  act  of  its  creation,  and  pomesees  inherently  by  its 
constitution,  and  it  is  not  dependent  upon  the  sufficiency  of  the  bill  or  complaint, 
or  plointiS'B  ripht  to  the  relief  demanded,  the  regularity  of  the  proceedingB,  or  the 
onrrectneeB  of  the  decision  rendered. " 

Of  course  jurisdiction  must  exist,  and  the  laefe  of  jurisdiction  can  notte  waived. 
But  where  tne  court  has  jurisdiction  of  the  general  subject  matter,  therighttodecide 
questions  comprehended  in  the  general  jurisdiction  but  not  ^>ecially  within  the 
particular  jurisdiction  involved  in  the  case  may  be  waived,  and  m  (his  olasn  of  cases. 
ae  said  by  Judge  Pumell.  "Consent  confers  jurisdiction. "  See  Mitchell  v.  Mitchell, 
1 47  Fed.  280.  citing  Bardes  v.  Bank.  178  U.  8.  524,  44  L.  Ed.  1176. 

11.  Answering  [wrtMTraph  11  of  the  petition  for  rehearinc- filed  herfein,  theae  interveu- 
erp  do  not  dispute  the  proposition  that  the  jurisdiction  of  Federal  courts  is  dependent 
upon  Federal  statutes,  nor  do  these  interveners  insist  that  consent  of  parties  will  give 
jurisdiction  over  the  subje<'t  matter.  Thev  do  aver  that  consent  of  ijarties  will  qi^'e 
jurisdiction  over  persons,  and  that  bv  the  all^ations  of  the  original  bill  in  this  cause 
this  court  had  undisputed  juriiaiiction  to  render  the  decree  of  Februarv  27,  1920. 
T'niled  States  r.  Mayer.  235  U.  S.  55,  70.  W  L.  Ed.  129, 13fi. 

And  these  interveners  fiirthersay  that  the  defendants  to  the  original  decree  having 
agreed  thereto,  and  no  other  person  can  object  to  such  an  agreement,  and  that  the  term 
of  this  court  at  which  said  decree  was  entered  having  expired,  this  court  now  has 
neither  authority  nor  jurisdiction  to  set  aside  said  decree.    United  States  v.  Mayer; 

Refening  to  the  cases  riled  by  interveners  at  the  end  of  T>aragraph  11  and  in  para- 
praph  1 1  of  their  petition  for  review,  these  intervener?  say  that,  except  as  hereinafrer 
staled,  they  have  already,  in  preceding  parts  of  this  answer,  and  objections,  disciisied 
such  cases.  To  save  the  time  of  the  court,  and  to  render  it  such  aid  as  is  poesible, 
interveners  will  discuss  Ihoee  cases  cited  bv  the  petitioner  in  paragraph  11  of  its  peti- 
tion which  have  not  alreadv  been  discueserf. 

In  Sevileta.  etc..  v.  Belen  Land  Grant,  242  I".  S.  595,  fil  L.  Ed.  514.  the  Supreme 
t'oTirt  held  that  consent  could  not  chai^  a  statute  which  prohibited  (he  exercise  of 
juriediction.     Obviously  such  a  holdint;  does  not  affect  the  isaues  here. 

In  Hardii^r.  Harding,  198U.  f^.  317,  49  L.  Ed.  1066,  there  was  involved  a  c[ueetion 
of  the  validity  of  a  der-ree  made  in  a  separation  suit  between  husband  and  wife,  and 
the  question  was  determinable  under  slatutes  of  the  Stale  of  Illinois.  Tlie  particular 
qiieftion  has  nothing  to  do  with  this  case,  but  the  Supreme  Court  did  state  the  general 
rule  of  law  as  to  consent  decrees,  and  that  statement  is  applicable  here.  The  state- 
ment reads: 

'•Thus,  in  Knoblo(-h  v.  Mueller,  the  court  said  fl23  Til.  5fi5,  17  N.  E.  699): 

■'  Decrees  of  courts  of  chancer\',  in  respect  of  nmtleis  within  their  jurisdiction,  are  as 
binding  and  conclusive  upon  the  nartiesand  their  privies  as  are  judgmenls  at  law;  and 
a  decree  by  consent  in  an  amicable  suit  has  been  held  to  have  an  additional  claim  to 
he  considered  final.  Allaaon  i'.  Stark,  9  Ad.  &  El.  255.  Decree  so  entered  by  consent 
can  not  be  reversed,  set  aside,  or  impeached  hv  bill  of  review  or  hill  in  the  nature  of  a, 
bill  of  review,  except  for  fraud,  unless  it  be  shown  that  the  consent  was  not  in  fact 
given,  or  that  something  was  inserted,  as  by  consent,  that  was  not  consented  to.  2 
Dan.  Ch.  Pr.  157«;  Maxwell  Land-Grant  &  R.  Co.  95  U.  g.  391,  540;  Cronk  r.  Trumble; 
«fi  111.  432;  Haas  v.  Chicago  BIdg.  Sor.  SO  III.  248;  Atkinson  v.  Manks,  1  Cow.  693;  Win- 
chester r.  Wincheater,  131  Maes.  127;  Allason  r.  8fark,  «  Ad.  4  El.  225;  Alexander  v. 
Ramsay,  5^11,  Apj).  99.    Sceataonote  to  Ducheaeof  Kingston's  Cafe.  2  Smith,  T.ead. 
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Pittsburgh,  C.  A  Bt.  1..  Ry.  Co.  r.  Ramsay,  22  Wall.  322, 23  I..  Ed.  823,  is  an  opinion 
stating  the  law  as  in ter^'eners  herein  contend,  the  opinion  being  sufficiently  shown  by 
ihp  second  headnote  which  reads: 

"Consent  of  parties  can  not  give  the  courts  of  the  United  Stales  jurisdiction,  but 
the  parties  may  admit  the  existence  of  tacts  which  show  jurisdiction,  and  the  courts 
m^  act  judicially  upon  such  an  admission." 

In  Marietta  )).  Henderson,  121  Ga.  399,  49  S.  E.  312,  there  had  been  a  consent  decree 
enjoining  certain  obstructions.  Subsequently^  the  L^islature  of  the  State  of  Georgia 
authorized  the  p.irticu1ar  obstructions  so  enjoined,  and  the  court  held  that  the  le^s- 
lature,  having  changed  the  law,  the  decree  could  be  likewise  changed .  The  principle* 
are  stated  as  follows: 

"While  a  judgment  is  a  contract  of  record,  the  agreement  which  the  law  implies 
from  such  a  contract  is  simply  that  the  parties  will  stand  to  and  abide  what  has  Deen 
decreed  in  the  case  upon  the  law  and  the  facts  when  involved  or  which  could  have 

u,,-,...iL,V.iOU^H.' 


<'a?.  S26  et  seq.     ft  is  the  general  doctrine  that  such  a  decree  is  not  reversible  upon 
ippea!  or  writ  of  error,  or  by  bill  of  review  for  error.    Armstrong  r.  Cooper,  11  III. 
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beeo  properly  involved.    *    *    *    A  new  right  had  been  acquired,  which  wa«  not 
and  could  not  have  been  involved  in  the  controverB]^  resulting  in  the  judgineiit." 

Aoother  volume  of  Ruling  Case  Iaw,  volume  T,  is  cited  hete.  All  this  citation 
holds  is  that  jurisdiction  of  the  subject  matter  can  not  be  f^nnted  by  comsent.  bui 
that  jurisdiction  of  the  pereon  can  be  obtained  by  consent. 

12.  Answering  paragraph  12  of  the  petition  for  rehearing  herein,  theae  inter^-eneir 
flay  titat  the  opinion  ol  lixia  court  denying  the  intervention  of  the  petitioner  is  refen«d 
'o  for  a  correct  statement  of  such  opinion.     And  these  interveneis  furtliei  replyine  li> 

iph  say  that  the  jurisdiction  of  this  court  was  not  obtained  or  granted  by 
.t  grew  out  of  the  allegations  of  the  original  bill,  which  allegations  diow 

jurisdiction  in  thia  court  under  the  antitrust  statutes. 

Interveners  do  not  again  discuss  citations  at  the  bottom  of  paragraph  12  of  tfaf 

petition,  as  theee  have  already  been  discussed  hereinbefore. 

13.  Anrwering  paragraph  13  of  the  petition  for  rehearing  herein,  these  interveneri 
iay  that,  whatever  right  a  court  has  to  correct  its  error  when  it  has  exceeded  its  iurifr 
diction  is  immaterial  here,  as  this  court  has  not  exceeded  its  jurisdiction  .xnd  thr 
cases  cited  and  the  argument  made  are  equally  inclevant  to  any  isue  here. 

14.  Answering  paragraph  14  of  the  petition  for  rehearing,  Oiose  interveners  deny 
the  same,  and  say  that  not  one  of  the  authorities  cited  sustains  the  statement  con- 
tained in  said  paragraph  14. 

15.  Answering  paragraph  15  of  (he  petition  for  rehearing  herein,  these  interveoi^ 
deny  the  same,  and  say  that  in  truth  and  in  fact  the  petitioner  for  review  has  no  ridit 
whatsoever  enforcible  against  Armour  &  Co.,  and  tliat  the  original  petition  of  inter- 
vention filed  by  petitioner  shows  on  its  face  tliat  petitioner  is  wilhout  any  interm 
in  the  subject  matter  of  the  decree  heretofore  entered  in  this  case. 

Theee  interveners  further  say  that  if  the  petitioner,  the  California  Cooperative  Can- 
neries, ever  did  have  any  vahd  contract,  which  it  denied,  that  its  remedy,  U  any  it 
has,  is  by  suit  at  law  and  not  by  an  intervention  in  a  proceeding  in  equity. 

The  question  was  before  the  court  in  Consolidated  Fuel  Company  r.  St.  L.  A  S.  W. 
Ry.  Co.,  250  Fed.  395,  398.  399.  162  C.  C.  A.  465,  where  it  was  add: 

''We  nave  been  unable  to  find  any  authority  that  would  allow  a  common  earns 
to  go  into  a  court  of  equity  to  obtain  specific  performance  of  such  a  contract  as  is 
invdved  in  this  action.  To  take  iurisdiction  in  equity  of  the  case  made  by  the  com- 
plaint would  be  to  destroy  ajl  distinction  between  actions  at  law  and  in  eciuity.  If 
we  shall  takp  jurisrliction  in  this  case,  and  specificaUy  enforce  a  contract  for  the  salf 
and  delivery  of  coal,  where  could  we  stop?  The  nest  contract  presented  for  us  would 
be  for  the  nle  atid  delivery  of  engines,  for  the  sale  and  delivery  of  railroad  ti«e.  ta 
tile  sale  and  delivery  of  cars,  or  for  the  sale  and  delivery  of  a  thousand  other  article, 
which  Ko  t4i  make  up  the  equipment  of  a  railroad." 

It  wul  also  be  recalled  that  tJie  contract  which  petitioner  claims  it  has  with  Armour 
&Co.  fixes  tile  prices  such  as  "shall  be  the  prices  used  by  the  California  PactdugCcr- 
porstion."  Such  a  provision  would  probably  prevent  petitioner  from  recovering,  evt'o 
at  law.    (SeeTroyLaundry&MachineryCo.  ti.Dolph,  138U.  S.  617,  34  L.  Ed.  1083,' 

II).  Answering  paragraph  16  of  the  petition  tor  rehearine;  herein,  these  interveneR 
say  that  they  deny  the  same,  and  respectfully  show  that  said  paragraph  is  but  a  reiien- 
tion  of  arguments  theretofwe  made  in  the  petition,  and  presents  no  new  lact.  ot  w» 
contention,  or  new  argument. 

17.  Answering  paragraph  17  of  the  petition  for  rehearing  herein,  theee  interven^n 
say  that  they  deny  the  same,  and  r^octfully  show  that  there  is  no  conflict  in  ruling' 
between  the  ruling  of  Mr.  Justice  Stafford,  permitting  the  American  Wholesale  Grocet* 
Association  to  intervene,  and  the  ruling  of  Mr.  Justice  Bailey,  denying  the  Califomij 
Cooperative  CaAneriea  the  right  to  intervene.  The  condition  of  the  American  ^"hnlf- 
sale  Grocers'  Association  and  the  wholefiale  grocers  named  hereinbefore  and  iith« 
wholesale  groceis'  associations  is  different  from  that  of  the  (^ifornia  Cooperativr 
Canneries.  The  grocers  and  their  associationa  seek  only  to  maintain  the  decree  li 
February  27,  1920,  while  the  canneries  8eek  to  destroy  that  decree. 

For  convenience,  and  ia  order  to  show  the  distinction  between  the  two  applict- 
tbns  for  intervention,  we  quote  the  opinions  on  both  interventions.  Mr.  Justit^ 
Stafford  said: 

"Without 
it  is  considered  that  upon  the  facts  alleged  in  their  petition  it  is  tan  and  just  thai 
they  should  be  aJlowetf  to  intervene,  not  to  take  control  of  the  plaintifPs  side  of  ih- 
proceedings,  but  for  the  limited  purpoae  stated  in  their  petition,  namely,  to  be  hiarJ 
in  opposition  to  anv  modification  of  the  decree  that  would  deprive  them  at  the  pi'i- 
tection  now  secured  by  it  for  the  following  reasons,  when  taken  together: 

"  1 .  The  decree  was  m  part,  at  least,  the  fruit  erf  their  own  efforts. 

"2.  They  abandoned  tnc  pursuit  of  other  remedies  in  reliance  upon  this  decre>-. 
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"3.  The  protection  afforded  them  by  thU  decree  might  have  been  Becured  in  a 
proceeding  in  their  own  name  and  behalf. 

"4.  The  change  auggeated  would  leave  them  in  an  embairaaBed  poeition  in  now 
seekingto  secure  the  same  protection. 

■'5,  The  decree  ought  not  U)  he  modified  unleaa.the  court  is  convinced  that  the 
public  interest  requirea  it  and  the  petitioners  fairly  represent  a  large  and  well  defined 
portion  of  die  public,  whose  poeition  will  enable  tnem  and  whoee  interest  will  prompt 
them  to  preaent  to  the  court  factf  or  reaaone,  which,  among  othere,  the  court  ought  to 
hear  and  consider  before  allowing  the  decree  to  be  changed. 

"This  decision  must  not  be  understood  ae  openine  the  door  to  all  would-be  inter- 
veners who  may  consider  themselves  int*reBted  in  the  decree  or  any  change  Iheiein, 
but  as  strictly  limited  to  the  facts  alleged  in  this  petition,  which  are  in  law  admitted 
by  the  motion  to  strike  out," 

Mr.  Justice  Bailey  said: 

"The  California  Cooperative  Canneries  hae  moved  for  leave  to  file  an  intervening 
petition  in  this  cause,  seeking  to  set  aside  or  modify  the  consent  decree  heretofore 
entered.  The  interest  claimed  by  the  canneries  in  tliia  suit  is  based  upon  a  contract 
between  it  and  one  of  the  defendaats,  Armour  &  Co.,  under  the  terms  of  which  the 
latter  agreed  to  purchase  from  the  canneries  such  products  as  Armour  A  Co.  might 
require  lor  the  period  of  10  years.  The  contract  also  contains  a  provision  that  in  case 
of  material  interference  by  governments'  action  Armour  &  Co,  might  terminate  the 
agreement  upon  60  days'  notice, 

"The  canneries  claim  that  the  consent  decree  entered  is  void  ae  to  it,  for  these 
reasons;  That  it  is  a  consent  decree  based  upon  an  agreement  made  between  the 
Government  and  the  defendants  prior  to  the  bringing  of  the  suit,  which  provided 
that  this  suit  should  be  brought  and  this  particular  decree  entered  by  consent;  that 
in  the  decree  the  defendants  maintain  the  truth  of  the  allegations  of  their  answere, 
which  deny  any  wrongdoing  on  the  port  of  the  defendants,  and  that  there  was  there- 
fore not  only  no  sufficient  finding  of  facts  to  authorize  the  decree,  but  even  an  express 
refusal  to  admit  such  facts;  and  in  addition  that  the  whole  proceedings  were  a  fraud 
upon  the  court. 

"  None  of  the  parties  to  the  suit  are  before  the  court  seelung  l«  act  aside  the  decree. 
It  was  entered  on  February  27,  1920;  and  purauant  to  its  provisions  several  of  the  de- 
fendants have  disposed  of  large  interests  tn  what  have  been  called  'unrelated  com- 
modities,' doubtless  in  some  cases  at  considerable  loss.  If  the  decree  were  set  aside 
it  would  be  impoMibte  to  restore  the  status  quo.  Without  going  into  the  question  of 
laches  in  the  application  for  leave  to  intervene,  for  the  petition  sets  up  grounds  which 
Doight  be  sufficient  to  avoid  that  defense,  1  think  that  the  motion  for  leave  to  inter- 
vene should  be  overruled. 

"Under  the  preset  equity  rules  no  recital  of  facts  upon  which  the  decree  is  based  is 
necessary,  and  the  refusal  of  the  defendants  to  admit  any  violation'  of  the  law  may 
well  have  been  a  precaution  aeainst  the  use  of  such  admissions  in  a  criminal  proeucu- 
tion,  although  the  statute  itself  provides  against  such  use.  Parties  may  compromise 
their  difference  and  a  consent  decree  as  between  them  is  certainly  of  fully  as  binding 
force  as  a  decree  rendered  after  a  full  hearing  on  the  facte.  That  such  a  decree  is 
entered  pursuant  to  an  agreement  made  prior  te  the  bringing  of  the  suit  does  not,  in 
my  opinion,  render  the  decree  less  effective,  where  the  court  has  not  been,  by  any 
deception  as  to  the  facts,  induced  to  enter  a  decree  which  may  be  injurious  to  third 
parties  or  in  eiceaa  of  the  jurisdiction  of  the  court. 

"If  the  decree  waa  entered  into  by  Armour  &  Co.  solely  for  the  purpose  of  pre- 
venting the  fulfillment  of  legal  obligations  it  might  owe  to  the  canneries  under  it, 
an  action  at  law  in  the  proper  forum  would  afford  relief. 

"The  motion  for  leave  to  intervene  will  be  overruled." 

An  interesting  discussion  of  this  rjuestion,  showing  that  not  only  is^here  no  con- 
flict of  decision  between  the  respective  judges,  but  tnat  same  are  in  strict  harmony, 
is  found  in  the  case  of  King  u,  Barr,  262  Fed.  56,  59,  and  60,  The  decision  in  King 
V.  Barr  is  so  directly  applicable  here  that  we  may  be  pardoned  for  quoting  some  of  it. 
The  opinion  was  oi  the  circuit  judges  of  the  ninth  district  and  was  written  by  Roes, 
circuit  judge,  who  said : 

"The  contention  made  in  the  assignment  of  errors,  and  also  in  the  brief  of  the 
appellant,  that  the  court  below  was  without  any  jurisdiction  of  the  case,  is  obviously 
without  any  merit,  first,  because,  if  so,  all  of  its  proceedings  were  absolutely  void, 
and  consequently  without  effect  upon  the  appellant;  and,  secondly,  because  it  is 
only  in  a  valid  pending  proceeding  in  which  any  party  is  under  any  circumstances 
permitted  to  intervene,    •    •    • 

"*  *  *  The  final  decree  was  entered  at  Boise,  Idaho,  February  15,  1918,  and 
it  appears  from  the  affidavit  of  the  petitioner's  counsel  that  the  petition  for  and  the 
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tccompuiyiii^  Wit  in  intervention  were  not  delivered  to  the  clerk  o(  the  court  lor 
the  juage  until  November  2  of  the  Bune  year,  more  than  nx  months  after  the  entn 
of  the  final  decree  establishing  the  rights  of  the  respective  parties  to  the  suit,  and 
lonffafter  the  expiration  of  the  term  of  the  court  during  which  the  decree  was  entered. 
Notning  is  better  settled  than  ttiat  errors,  if  any,  in  a  final  judgment,  can  only  br 
Corrected  by  appeal,  unlees  Htepe  be  taken  in  the  trial  court  for  that  purpose  duriuf; 
the  term  at  which  such  judgment  is  rendered."  (Bronaon  v.  Schulten,  IW  U.  8.  <10, 
416.  419,  28  L.  Ed.  797,  and  cases  there  cited.) 

A  concise  and  accurate  description  of  a  consent  decree  is  given  in  23  Cyc.  729,  m 
follows: 

"A  jud^ent  by  consent  of  the  parties  is  more  than  a  mere  contract  in  pais;  having 
the  sanction  of  the  court  and  entered  as  its  determination  of  the  controversy,  it  baa 
all  the  force  and  effect  of  any  other  judgment,  being  conclusive  as  an  estoppel  upon 
the  parties  and  their  privies.''' 


D  Opposition  to  what  has  gone  before  in  the  action.  Thia 
is  a  rule  long  and  universally  applied  in  courts  of  ecguity.  The  Supreme  Court  of  the 
United  States,  in  prescribing  equity  rules,  recognised  the  princitile  and  concluded 
equity  rule  37  by  providing  that  "intervention  shall  be  in  suborainadon  to,  and  in 
recognition  of,  the  propriety  of  the  main  proceeding." 

miile  such  language  is  not  used  in  equity  rule  15  of  this  court,  rule  15  not  ron- 
fKcting  with  but  oeing'  less  inclusive  than  etjuity  nile  37  of  the  Supreme  Court  of 
the  United  States,  this  court  will  recogni>;e  rule  37,  (Ryan  v.  McAdoo,  46  App. 
D.  C.  117.) 

See  also  Charleston  Ry.  Co.  v.  Pope,  122  Oa,  577,  579,  where  Judge,  later  Mr.  Justice, 
Lainar,  held  that  "an  intervener  took  the  suit  as  it  found  it." 

The  office  of  an  intervention  was  sUted  in  f^board  Air  Line  Ry.  r.  Trust  Co.,  125 
Ga.  463,  466,  as  follows: 

"The  office  of  an  intervention  is  to  cause  a  party  to  be  made  to  a  pending  proceed- 
ing, not  to  Mtablish  that  the  proceeding  should  not  exist." 

Intervention  to  be  made  a  defendant  for  the  purpose  of  opposing  the  proceedinp 
is  not  permissible  in  equity 

In  Consolidat«d  Gas  Co.  r.  Newton,  206  Fed.  238,  244,  it  was  said: 

"The  long-settled  practice  in  equity  is  that  a  person  can  not  be  made  a  party  de- 
fendant on  his  own  application,  unless  so  required  by  statute."    (Toler  v.  East  Ten- 
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Adier  v.  Seaman,  decided  by  the  Eighth  Tircuit  Court  of  Appeals,  266  Fed.  ra<, 
S4I,  holds: 

"If  they  intervene,  they  can  not  challenge  the  propriety  of  the  main  litigation.', 
but  must  accept  it,"  (Equity  rule  37,  Jennings  v.  Smith  (D  C.l  242  Fed  5«1.  iM. 
Seaboard  Air  Line  Ry  n-  Trust  Co..  125  fia  463,  46.5,  54  S,  E.  138:  rharleston,  etc  , 
Ry.  r.  Pope,  122  Ga,  577,  .50  8,  E   374,1 

18.  Answering  paragraph  IH  of  the  petitioii  for  rehearing  herein,  these  petitioners 
deny  the  shme, 

Wherefore,  having  tully  answered,  and  hai-ing  shown  the  inapplicability  of  the 
cases  and  tests  cited  by  the  petitioner  for  rehearing,  and  having  shown  the  propriety 
of  the  opinion  and  j  udgment  of  this  court  denying  the  California  Cooperative  Cannerie* 
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